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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF ENERGY
2 CFR Part 910

RIN 1991-AC13

Cost Sharing: Energy Policy Act of
2005

AGENCY: Office of Management,
Department of Energy.

ACTION: Final rule; technical
amendments.

SUMMARY: The Department of Energy
(DOE) is publishing this final rule to
amend its current regulations regarding
cost share under the Energy Policy Act
of 2005 (EPACT 2005). The content of
these technical amendments correspond
with the provisions enacted by Congress
through the Department of Energy
Research and Innovation Act of 2018.

DATES: The effective date of this rule is
April 1, 2019.

ADDRESSES: The docket, which includes
Federal Register notices and other
supporting documents/materials, is
available for review at http://
www.regulations.gov. All documents in
the docket are listed in the http://
www.regulations.gov index.

A link to the docket web page can be
found at http://www.regulations.gov.
The docket web page will contain
simple instructions on how to assess all
documents, including public comments,
in the docket.

FOR FURTHER INFORMATION CONTACT: Mr.
Richard Bonnell, U.S. Department of
Energy, Office of Management, at (202)-
287-1747 or by email at
Richard.bonnell@hq.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background

II. Summary of This Action

III. Final Action

IV. Procedural Requirements

V. Approval of the Office of the Secretary

I. Background

Section 108 of the Department of
Energy Research and Innovation Act,
Public Law 115-246 (Innovation Act),
amended section 988 of EPACT 2005, 42
U.S.C. 16352, instituting a two-year
pilot program. This pilot program began
on September 28, 2018 and will extend
through September 27, 2020. It exempts
a “research or development activity
performed by an institution of higher
education or nonprofit institution” from
the requirement imposed by section 988
of EPACT 2005 that the Secretary
require not less than 20 percent non-
Federal cost sharing for research or
development activities. Therefore, the
two-year pilot program provides the
opportunity for DOE to exclude
mandatory cost sharing without having
to execute a cost share waiver for
institutions of higher education and
nonprofit institutions, as was previously
required by section 988 of EPACT 2005.
Pursuant to the Innovation Act, DOE is
modifying its regulation regarding cost
share by amending the text to explicitly
add the exemption for institutions of
higher education and nonprofit
institutions from the requirement that
the Secretary requires a 20 percent non-
Federal cost sharing for research or
development activities.

II. Summary of This Action

Title 2 CFR 910.130 concerns the cost
sharing requirements imposed by
section 988 of EPACT 2005, 42 U.S.C.
16352. As a result of the change
imposed by the Innovation Act, DOE
amends §910.130 in paragraph (b)(1) by
removing “‘or’” at the end of the
paragraph; paragraph (b)(2) by adding “;
or” at the end of the paragraph; and
adding a new paragraph (b)(3) to read as
set out in the regulatory text below.

III. Final Action

DOE has determined, pursuant to 5
U.S.C. 553(b)(B), that prior notice and
an opportunity for public comment on
this final rule are unnecessary. This rule
inserts into the CFR, for the benefit of
the public, the Innovation Act two-year
pilot program exemption to the
requirement that DOE impose a 20
percent non-Federal cost sharing for
research or development activities
performed by institutions of higher
education and nonprofit entities. The
statutory exemption is for the two-year
period beginning September 28, 2018

ending September 27, 2020. DOE
exercises no discretion in amending its
regulations to implement this statutory
directive. DOE, therefore, finds that
good cause exists to waive prior notice
and an opportunity to comment for this
rulemaking. For the same reasons, DOE,
pursuant to 5 U.S.C. 553(d)(3), finds that
good cause exists for making this final
rule effective upon publication in the
Federal Register.

IV. Procedural Requirements

A. Review Under Executive Order
12866, “Regulatory Planning and
Review”

This final rule is a not a ““significant
regulatory action” under the criteria set
out in section 3(f) of Executive Order
12866, “Regulatory Planning and
Review.” 58 FR 51735 (October 4, 1993).
Accordingly, this action was not subject
to review by the Office of Information
and Regulatory Affairs (“OIRA”) in the
Office of Management and Budget
(“OMB”).

B. Review Under Executive Orders
13771 and 13777

On January 30, 2017, the President
issued Executive Order 13771,
“Reducing Regulation and Controlling
Regulatory Costs.” That Order stated the
policy of the executive branch is to be
prudent and financially responsible in
the expenditure of funds, from both
public and private sources. The Order
stated it is essential to manage the costs
associated with the governmental
imposition of private expenditures
required to comply with Federal
regulations. This final rule is expected
to be an E.O. 13771 deregulatory action.

Additionally, on February 24, 2017,
the President issued Executive Order
13777, “Enforcing the Regulatory
Reform Agenda.” The Order required
the head of each agency designate an
agency official as its Regulatory Reform
Officer (RRO). Each RRO oversees the
implementation of regulatory reform
initiatives and policies to ensure that
agencies effectively carry out regulatory
reforms, consistent with applicable law.
Further, E.O. 13777 requires the
establishment of a regulatory task force
at each agency. The regulatory task force
is required to make recommendations to
the agency head regarding the repeal,
replacement, or modification of existing
regulations, consistent with applicable
law. At a minimum, each regulatory
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reform task force must attempt to
identify regulations that:

(i) Eliminate jobs, or inhibit job
creation;

(ii) Are outdated, unnecessary, or
ineffective;

(iii) Impose costs that exceed benefits;

(iv) Create a serious inconsistency or
otherwise interfere with regulatory
reform initiatives and policies;

(v) Are inconsistent with the
requirements of Information Quality
Act, or the guidance issued pursuant to
that Act, in particular those regulations
that rely in whole or in part on data,
information, or methods that are not
publicly available or that are
insufficiently transparent to meet the
standard for reproducibility; or

(vi) Derive from or implement
Executive Orders or other Presidential
directives that have been subsequently
rescinded or substantially modified.

DOE concludes that this final rule is
consistent with the directives set forth
in these executive orders. The
Innovation Act amends EPACT 2005 to
exempt certain entities from the 20
percent cost share requirement for a
two-year period ending September 27,
2020. The changes reduce the
requirements of EPACT 2005 by
permitting DOE to exclude mandatory
cost sharing for universities and
nonprofit institutions. Therefore, this
final rule is an Executive Order 13771
deregulatory action.

C. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. The
Department has made its procedures
and policies available on the Office of
General Counsel’s website: http://
energy.gov/gc/office-general-counsel.
This rule revises the Code of Federal
Regulations to incorporate, without
substantive change, statutorily-imposed
definitional changes affecting coverage
under current energy conservation
standards, applicable timelines related
to certain rulemaking requirements, and

related provisions prescribed by Public
Law 115-78 and Public Law 115-115,
along with a separate correction to
reflect the current language found in the
statute. Because this is a technical
amendment for which a general notice
of proposed rulemaking is not required,
the Regulatory Flexibility Act does not
apply to this rulemaking.

D. Review Under the Paperwork
Reduction Act of 1995

This rulemaking imposes no new
information or record keeping
requirements. Accordingly, Office of
Management and Budget clearance is
not required under the Paperwork
Reduction Act. (44 U.S.C. 3501 et seq.)

E. Review Under the National
Environmental Policy Act of 1969

In this rule, DOE is incorporating
requirements prescribed by the
Innovation Act. DOE has determined
that this rule falls into a class of actions
that are categorically excluded from
review under the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) and DOE’s
implementing regulations at 10 CFR part
1021. Specifically, this rule is strictly
procedural and, therefore, would not
result in any environmental impacts.
Thus, this rulemaking is covered by
Categorical Exclusion A6 under 10 CFR
part 1021, subpart D, which applies to
procedural rulemakings. Accordingly,
neither an environmental assessment
nor an environmental impact statement
is required.

F. Review Under Executive Order 13132,
“Federalism”

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999), imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications. The
Executive Order requires agencies to
examine the constitutional and statutory
authority supporting any action that
would limit the policymaking discretion
of the States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications. On March
14, 2000, DOE published a statement of
policy describing the intergovernmental
consultation process it will follow in the
development of such regulations. 65 FR
13735. DOE has determined that this
rule does not limit the policymaking
discretion of the States. No further

action is required by Executive Order
13132.

G. Review Under Executive Order
12988, ““Civil Justice Reform”

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this final
rule meets the relevant standards of
Executive Order 12988.

H. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. (Pub. L. 104—4, sec. 201
(codified at 2 U.S.C. 1531). For a
proposed regulatory action likely to
result in a rule that may cause the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish a written
statement that estimates the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a), (b))
The UMRA also requires a Federal
agency to develop an effective process
to permit timely input by elected
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officers of State, local, and Tribal
governments on a proposed ““significant
intergovernmental mandate,” and
requires an agency plan for giving notice
and opportunity for timely input to
potentially affected small governments
before establishing any requirements
that might significantly or uniquely
affect small governments. On March 18,
1997, DOE published a statement of
policy on its process for
intergovernmental consultation under
UMRA (62 FR 12820) (also available at
http://www.gc.doe.gov). This final rule
contains neither an intergovernmental
mandate nor a mandate that may result
in the expenditure of $100 million or
more in any year, so these requirements
under the Unfunded Mandates Reform
Act do not apply.

L. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
final rule would not have any impact on
the autonomy or integrity of the family
as an institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

J. Review Under Executive Order 12630,
“Governmental Actions and
Interference with Constitutionally
Protected Property Rights”

The Department has determined,
under Executive Order 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights,” 53 FR 8859 (March 18, 1988),
that this rule would not result in any
takings which might require
compensation under the Fifth
Amendment to the United States
Constitution.

K. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516, note)
provides for agencies to review most
disseminations of information to the
public under guidelines established by
each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (February 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (October 7, 2002). DOE has
reviewed this final rule under the OMB
and DOE guidelines and has concluded

that it is consistent with applicable
policies in those guidelines.

L. Review Under Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use”

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any proposed significant energy action.
A “significant energy action” is defined
as any action by an agency that
promulgates or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
This final rule, which incorporates
recently-enacted statutory provisions
into DOE’s regulations, would not have
a significant adverse effect on the
supply, distribution, or use of energy
and, therefore, is not a significant
energy action.

M. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of this rule prior to its effective date.
The report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final rule.

List of Subjects in 2 CFR Part 910

Accounting, Administrative practice
and procedure, Grant programs,
Reporting and recordkeeping
requirements.

Signed in Washington, DC, on March 26,
2019.
John R. Bashista,
Director, Office of Acquisition Management,
Department of Energy.
S. Keith Hamilton,
Deputy Associate Administrator, Acquisition
and Project Management, National Nuclear
Security Administration.

For the reasons set forth in the
preamble, DOE hereby amends chapter
IX, subchapter B, of title 2 of the Code
of Federal Regulations as set forth
below:

PART 910—UNIFORM
ADMINISTRATION REQUIREMENTS,
COST PRINCIPLES, AND AUDIT
REQUIREMENTS FOR FEDERAL
AWARDS

m 1. The authority citation for part 910
continues to read as follows:

Authority: 42 U.S.C. 7101, et seq.; 31
U.S.C. 6301-6308; 50 U.S.C. 2401 et seq.; 2
CFR part 200.

m 2. Section 910.130 is amended by:
m a. Removing the word “or” at the end
of paragraph (b)(1).
m b. Removing the period at the end of
paragraph (b)(2) and adding in its place
“;or”,
m c. Adding paragraph (b)(3).

The addition reads as follows:

§910.130 Cost sharing (EPACT).

* * * * *

(b) * * *

(3) The research or development
activity is to be performed by an
institution of higher education or
nonprofit institution (as defined in
section 4 of the Stevenson-Wydler
Technology Innovation Act of 1980 (15
U.S.C. 3703)) during the two-year period
ending September 27, 2020.

* * * * *
[FR Doc. 2019-06263 Filed 3—-29-19; 8:45 am|
BILLING CODE 6450-01-P

FEDERAL RESERVE SYSTEM

12 CFR Chapter Il
[Docket No. OP-1589]

Federal Reserve Policy on Payment
System Risk; U.S. Branches and
Agencies of Foreign Banking
Organizations

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Policy statement.

SUMMARY: The Board of Governors of the
Federal Reserve System (‘“Board”’) has
approved changes to part II of the
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Federal Reserve Policy on Payment
System Risk (“PSR policy”) related to
procedures for determining the net debit
cap and maximum daylight overdraft
capacity of a U.S. branch or agency of

a foreign banking organization (“FBO”).
The changes remove references to the
Strength of Support Assessment
(“SOSA”) ranking; remove references to
FBOs’ financial holding company
(“FHC”) status; and adopt alternative
methods for determining an FBO’s
eligibility for a positive net debit cap,
the size of its net debit cap, and its
eligibility to request a streamlined
procedure to obtain maximum daylight
overdraft capacity.

DATES: The changes are effective April
1, 2020.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Walker, Deputy Associate
Director (202-721-4559); Jason Hinkle,
Manager (202-912-7805); Alex So,
Senior Financial Institution and Policy
Analyst (202—452-2230); Brajan Kola,
Senior Financial Institution and Policy
Analyst (202-736-5683), Division of
Reserve Bank Operations and Payment
Systems; or Evan Winerman, Senior
Counsel (202—872-7578), Legal
Division, Board of Governors of the
Federal Reserve System. For users of
Telecommunications Device for the Deaf
(TDD) only, please call 202—-263-4869.
SUPPLEMENTARY INFORMATION:

I. Background

On December 14, 2017, the Board
requested comment on potential
changes to Part II of the PSR policy,
which establishes the maximum levels
of daylight overdrafts that depository
institutions (“institutions’) may incur
in their Federal Reserve accounts.?
Under Part II of the PSR policy, an
FBO’s SOSA ranking—which assesses
an FBO'’s ability to provide financial,
liquidity, and management support to
its U.S. operations—can affect an FBO’s
daylight overdraft capacity. Similarly,
an FBO’s status as an FHC can affect its
daylight overdraft capacity. As
described further below, the Board
proposed to (1) remove references in the
PSR policy to SOSA rankings and FHC
status and (2) adopt alternative methods
for determining an FBO’s daylight
overdraft capacity.

A. Current Use of SOSA Ranking and
FHC Status in the PSR Policy

1. Net Debit Caps

An institution’s net debit cap is the
maximum value of uncollateralized
daylight overdrafts that the institution
can incur in its Federal Reserve account.

182 FR 58764 (Dec. 14, 2017).

The PSR policy generally requires that
an institution be “financially healthy”
to be eligible for a positive net debit
cap.2 To that end, the Guide to the
Federal Reserve’s Payment System Risk
Policy (“Guide”) 3 clarifies that most
FBOs with a SOSA ranking of 3 or a
U.S. Operations Supervisory Composite
Rating of marginal or unsatisfactory do
not qualify for a positive net debit cap.*

Assuming that an institution qualifies
for a positive net debit cap, the size of
its net debit cap equals the institution’s
““capital measure” multiplied by its
“cap multiple.” 5 As described further
below, an institution’s capital measure
is a number derived (under most
circumstances) from the size of its
capital base. An institution’s cap
multiple is determined by the
institution’s “cap category,” which
generally reflects, among other things,
the institution’s financial condition. An
institution with a higher capital
measure or a higher cap category (and
thus a higher cap multiple) will qualify
for a higher net debit cap than an
institution with a lower capital measure
or lower cap category.

An FBO’s SOSA ranking can affect
both its cap category and its capital
measure. An FBO’s status as an FHC can
affect its capital measure.®

(a) Cap Categories and Cap Multiples

Under Section I1.D.2 of the PSR
policy, an institution’s “cap category” is
one of six classifications—high, above
average, average, de minimis, exempt-
from-filing, and zero. In order to
establish a cap category of high, above
average, or average, an institution must
perform a self-assessment of its own
creditworthiness, intraday funds
management and control, customer

2 See Part I1.D.1 of the PSR policy.

3The Guide to the Federal Reserve’s Payment
System Risk Policy (the Guide) contains detailed
information on the steps necessary for institutions
to comply with the Federal Reserve’s intraday
credit policies.

4 Section VI.A.1 of the Guide states that most
SOSA 3-ranked institutions do not qualify for a
positive net debit cap, though it clarifies that “[i]ln
limited circumstances, a Reserve Bank may grant a
net debit cap or extend intraday credit to a
financially healthy SOSA 3-ranked FBO.”
Separately, Table VII-2 of the Guide states that
SOSA 3-ranked FBOs and FBOs that receive a U.S.
Operations Supervisory Composite Rating of
marginal or unsatisfactory have “below standard”
creditworthiness, and Table VII-3 of the Guide
states that institutions with below standard
creditworthiness cannot incur daylight overdrafts.

5 See Part I1.D.1 of the PSR policy. All net debit
caps are granted at the discretion of the institution’s
administrative Reserve Bank, which is the Reserve
Bank that is responsible for managing an
institution’s account relationship with the Federal
Reserve.

61n contrast, the FHC status of a domestic bank
holding company does not affect its capital
measure.

credit policies and controls, and
operating controls and contingency
procedures. Other cap categories do not
require a self-assessment.” Each cap
category corresponds to a “cap
multiple.” 8 As noted above, an
institution’s net debit cap generally
equals its capital measure multiplied by
its cap multiple.

An FBO’s SOSA ranking can affect its
cap category (and thus its cap multiple).
As noted above, an institution that
wishes to establish a net debit cap
category of high, above average, or
average must perform a self-assessment
of, among other things, its own
creditworthiness. Under Part I1.D.2.a of
the PSR policy, “[t]he assessment of
creditworthiness is based on the
institution’s supervisory rating and
Prompt Corrective Action (PCA)
designation.” Part VIL.A of the Guide
includes a matrix for assessing domestic
institutions’ creditworthiness that
incorporates an institution’s supervisory
rating and PCA designation. Because
FBOs do not receive PCA designations,
however, Part VII.A of the Guide
includes a separate matrix for assessing
FBO creditworthiness that incorporates
an FBO’s U.S. Operations Supervisory
Composite Rating and—in lieu of a PCA
designation—SOSA ranking.?

Similarly, while an FBO is not
required to perform a self-assessment if
it requests a cap category of de minimis
or wishes to be assigned a cap category
of exempt-from-filing by the Reserve
Bank, the Reserve Banks rely on the
minimum standards set by the
creditworthiness matrix when they
evaluate FBO requests for any cap
category greater than zero. Accordingly,
the Reserve Banks generally do not
allow FBOs to qualify for a positive net
debit cap, including the de minimis or
exempt-from-filing cap category, if the
FBO has a SOSA ranking of 3 or a U.S.

7 An institution that meets reasonable safety and
soundness standards can request a de minimis cap
category, without performing a self-assessment, by
submitting a board of directors resolution to its
administrative Reserve Bank. An institution that
only rarely incurs daylight overdrafts in its Federal
Reserve account that exceed the lesser of $10
million or 20 percent of its capital measure can be
assigned an “‘exempt-from-filing” cap category
without performing a self-assessment or filing a
board of directors resolution with its administrative
Reserve Bank.

8 Under Section I1.D.1 of the PSR policy, the cap
multiple for the “high” category is 2.25, for the
“above average” category is 1.875, for the “average”
category is 1.125, for the “de minimis’ category is
0.4, for the “exempt-from-filing’” category is 0.2 or
$10 million, and for the “zero” category is 0. Note
that the net debit cap for the exempt-from-filing
category is equal to the lesser of $10 million or 0.2
multiplied by the capital measure.

9Under Section 38 of the Federal Deposit
Insurance Act, 12 U.S.C. 18310, PCA designations
apply only to insured depository institutions.
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Operations Supervisory Composite
Rating of marginal or unsatisfactory.

In certain situations, the Reserve
Banks require institutions to perform a
full assessment of their creditworthiness
instead of using the relevant self-
assessment matrix (e.g., when an
institution has experienced a significant
development that may materially affect
its financial condition). The Guide
includes procedures for full assessments
of creditworthiness.

(b) Capital Measures

Under Section I1.D.3 of the PSR
policy, an institution’s “capital
measure”’ is a number derived (under
most circumstances) from the size of its
capital base. The determination of the
capital measure, however, differs
between domestic institutions and
FBOs. A domestic institution’s capital
measure equals 100 percent of the
institution’s risk-based capital.
Conversely, an FBO’s capital measure
(also called “U.S. capital
equivalency’’) 10 equals a percentage of
(under most circumstances) the FBO’s
worldwide capital base 1! ranging from
5 percent to 35 percent, with the exact
percentage depending on (1) the FBO’s
SOSA ranking and (2) whether the FBO
is an FHC. Specifically, the capital
measure of an FBO that is an FHC is 35
percent of its capital; an FBO that is not
an FHC and has a SOSA ranking of 1 is
25 percent of its capital; and an FBO
that is not an FHC and has a SOSA
ranking of 2 is 10 percent of its capital.
The capital measure of an FBO that is
not an FHC and has a SOSA ranking of
3 equals 5 percent of its “net due to
related depository institutions”
(although, as noted above, FBOs with a
SOSA ranking of 3 generally do not
qualify for a positive net debit cap).12

2. Maximum Daylight Overdraft
Capacity

Section II.E of the PSR policy allows
certain institutions with self-assessed
net debit caps to pledge collateral to
their administrative Reserve Bank to
secure daylight overdraft capacity in

10 The term “U.S. capital equivalency” is used in
this context to refer to the particular capital
measure used to calculate net debit caps and does
not necessarily represent an appropriate capital
measure for supervisory or other purposes.

11FBOs that wish to establish a non-zero net debit
cap must report their worldwide capital on the
Annual Daylight Overdraft Capital Report for U.S.
Branches and Agencies of Foreign Banks (FR 2225).
The instructions for FR 2225 explain how FBOs
should calculate their worldwide capital. See
https://www.federalreserve.gov/apps/reportforms/
reportdetail.aspx?sOoYJ+5BzDZ1kLY Tc+ZpEQ==.

12 An FBO reports its “net due to related
depository institutions” on the Report of Assets and
Liabilities of U.S. Branches and Agencies of Foreign
Banks (FFIEC 002).

excess of their net debit caps. An
institution’s maximum daylight
overdraft capacity (“‘max cap”) equals
its net debit cap plus its additional
collateralized capacity. Section IL.E of
the PSR policy states that max caps are
“intended to provide extra liquidity
through the pledge of collateral by the
few institutions that might otherwise be
constrained from participating in risk-
reducing payment system initiatives.”
Institutions that wish to obtain a max
cap must generally provide (1)
documentation of the business need for
collateralized capacity and (2) an annual
board of directors’ resolution approving
any collateralized capacity. Under
Section IL.E.2 of the PSR policy,
however, an FBO that has a SOSA
ranking of 1 or is an FHC may request
a streamlined procedure for obtaining a
max cap.!® Such an FBO is not required
to document its business need for
collateralized capacity, nor is it required
to obtain a board of directors’ resolution
approving collateralized capacity, as
long as the FBO requests a max cap that
is 100 percent or less of the FBO’s
worldwide capital multiplied by its self-
assessed cap multiple.1¢

B. Proposed Changes

The Board proposed to remove
references to the SOSA ranking in the
PSR policy. The SOSA ranking was
originally established for supervisory
purposes, but Federal Reserve
supervisory staff now have more timely
access to information regarding FBO
parent banks, home-country accounting
practices and financial systems, and
international supervisory and regulatory
developments.1® The Federal Reserve
currently uses SOSA rankings only in
setting guidelines related to FBO access
to Reserve Bank intraday credit and the
discount window.16 The Board

13 Even under the streamlined procedure, the
administrative Reserve Bank retains the right to
assess an FBO’s financial and supervisory
information, including the FBO’s ability to manage
intraday credit.

14 As described above, for example, the capital
measure of an FBO that is not an FHC and has a
SOSA ranking of 1 is currently 25 percent of
worldwide capital. The net debit cap of such an
FBO equals its capital measure times the cap
multiple that corresponds to its cap category. The
streamlined max cap procedure therefore allows the
FBO to request additional collateralized capacity of
75 percent of worldwide capital times its cap
multiple. If the FBO requests a max cap in excess
of 100 percent of worldwide capital times its cap
multiple, the FBO would be ineligible for the
streamlined max cap procedure.

15 See SR 17-13 (Dec. 7, 2017) https://
www.federalreserve.gov/supervisionreg/srletters/
sr1713.pdf (explaining why the Board intends to
eliminate the SOSA ranking).

16In addition to the PSR policy’s use of SOSA
rankings, the Reserve Banks use SOSA rankings to
determine whether an FBO can receive discount

explained in the proposal that providing
SOSA rankings for these purposes is an
inefficient use of the Federal Reserve’s
supervisory resources. The Board
proposed that the Federal Reserve
would continue to provide SOSA
rankings until the Board removes
references to SOSA rankings in the PSR
policy.

The Board also proposed to remove
references to FBOs’ FHC status in the
PSR policy. The Board explained in the
proposal that, when it incorporated FHC
status into the PSR policy, it believed
that an FBO’s status as an FHC
indicated that the FBO was financially
and managerially strong. The Board
further explained that it now recognizes
the limitations of FHC status in
measuring an FBO’s health—in
particular, FBOs can maintain nominal
FHC status (though with reduced ability
to use their FHC powers) even when
they are out of compliance with the
requirement that they remain well
capitalized. Accordingly, the Board
explained that it no longer believes an
FBO’s status as an FHC should increase
the FBO’s capital measure or allow the
FBO to request a streamlined procedure
to obtain a max cap.

The Board proposed alternative
methods for determining an FBO’s
eligibility for a positive net debit cap,
the size of its net debit cap, and its
eligibility to request a streamlined
procedure to obtain a max cap. The
Board requested comment on all aspects
of the proposal, including whether
FBOs would require a transition period
to adjust to the proposed changes.

1. Net Debit Cap Eligibility

The Board proposed that many
undercapitalized FBOs, and all
significantly or critically
undercapitalized FBOs, would have
“below standard” creditworthiness and
on that basis would generally be
ineligible for a positive net debit cap. To
assess whether it is undercapitalized,
significantly undercapitalized, or
critically undercapitalized, an FBO
would compare the Regulation H ratios
for total risk-based capital, tier 1 risk-
based capital, common equity tier 1
risk-based capital, and leverage to the
equivalent ratios that the FBO has
calculated under its home-country
standards or on a pro forma basis.
Currently, SOSA-3 ranked institutions
have “below standard” creditworthiness

window loans. See https://
www.frbdiscountwindow.org/en/Pages/General-
Information/The-Discount-Window.aspx. The
Reserve Banks will adjust their standards for
determining FBO access to primary credit before the
SOSA ranking is discontinued on January 1, 2020.
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and are generally ineligible for a
positive net debit cap.1”

2. Creditworthiness Self-Assessment

The Board proposed that an FBO’s
creditworthiness self-assessment would
generally be based on the FBO’s U.S.
Operations Supervisory Composite
Rating and (in lieu of the FBO’s SOSA
ranking) the PCA designation that
would apply to the FBO if it were
subject to the Board’s Regulation H (an
“equivalent PCA designation”).18 The
Board noted that replacing the SOSA
ranking with an equivalent PCA
designation would align the
creditworthiness self-assessment for
FBOs with the existing creditworthiness
self-assessment for domestic
institutions, which is based on an
institution’s PCA designation and
supervisory rating. The Board proposed
to implement this change by
incorporating FBO creditworthiness
self-assessments into the Guide’s
existing matrix for assessing domestic
institutions’ creditworthiness.19

The Board proposed that an FBO that
is not based in a country that has
implemented capital standards
substantially consistent with those
established by the Basel Committee on
Banking Supervision 2° (a “‘Basel
jurisdiction”’) would be required to
perform a full assessment of its
creditworthiness instead of using the
matrix approach to assessing
creditworthiness.21

3. Capital Measures

The Board proposed that the capital
measure of an FBO would equal 10
percent of its worldwide capital, in lieu
of the current tiered system in which an
FBO’s capital measure depends on its

17 See n. 4, supra. The PSR policy and the Guide
would continue to provide that FBOs that have U.S.
Operations Supervisory Composite Ratings of
“marginal” or “‘unsatisfactory”” have “below
standard” creditworthiness and are generally
ineligible for a positive net debit cap.

18 See 12 CFR 208.43(b).

19 See Table VII-1 of the Guide.

20 The proposal referred in a number of places to
jurisdictions that adhere to the Basel Capital
Accords (BCA)” or “adhere to BCA-based
standards, while the amendments adopted in this
Federal Register notice instead refer to jurisdictions
that have implemented capital standards
substantially consistent with those established by
the Basel Committee on Banking Supervision. The
Board does not intend for this change to have any
substantive effect.

21 The requirement to perform a full assessment
of creditworthiness would apply to FBOs based in
non-Basel jurisdictions that request any net debit
cap greater than the exempt-from-filing category,
including FBOs that request a de minimis cap
category. Additionally, a Reserve Bank could
request that an FBO based in a non-Basel
jurisdiction perform a full assessment of
creditworthiness before assigning the FBO an
exempt-from-filing cap category.

SOSA ranking and FHC status. The
Board explained in the proposal that it
believed it was unnecessary to replace
the SOSA ranking with an alternative
supervisory rating in the capital
measure calculation, noting that (1)
including a point-in-time supervisory
rating such as SOSA is less important
than in the past because the Reserve
Banks now receive, on an ongoing basis,
better supervisory information regarding
FBOs and (2) other elements of the net
debit cap calculation already consider
an FBO’s supervisory ratings and overall
financial condition.

4. Max Caps

The Board proposed that an FBO that
is well capitalized could request the
streamlined procedure for obtaining a
max cap. Currently, the PSR policy
allows SOSA—1 ranked FBOs and FBOs
that are FHCs to request the streamlined
procedure. The Board explained in the
proposal that it believed it would not be
appropriate to substitute another
supervisory rating for the SOSA-1
ranking in determining FBO eligibility
for the streamlined max cap procedure,
because non-SOSA supervisory ratings
focus only on the U.S. operations of
FBOs.

I1. Discussion of Public Comments

The Board received one responsive
comment, from an association of
international banks. The commenter did
not object to removing references to the
SOSA rankings and FHC status from the
PSR policy, nor did the commenter
object to incorporating equivalent PCA
designations into the PSR policy. The
commenter believed, however, that the
Board should not implement these
changes in a manner that reduces FBOs’
current net debit caps. The commenter
also argued that, when an FBO
determines its equivalent PCA
designation, the FBO should be able to
rely on home-country standards for the
leverage measure component of that
determination. Finally, the commenter
requested that the Board delay the
effective date of the proposed changes
by at least 12 months from the date of
publication in the Federal Register.

For the reasons set forth below, the
Board has adopted the changes
substantially as proposed. However, the
Board has (1) replaced the term
“equivalent PCA designation” with
“FBO PSR capital category” and (2)
clarified the manner in which an FBO
will determine its FBO PSR capital
category.

The changes will be effective on April
1, 2020.

A. Reductions in FBO Capital Measures/
Net Debit Caps

The commenter raised a number of
concerns regarding the Board’s proposal
to set the capital measure of all FBOs at
10 percent of an FBO’s worldwide
capital.

1. Effects on U.S.-Dollar Clearing
Activities of FBOs

The commenter argued that the
proposal to set the capital measures of
all FBOs at 10 percent of an FBO’s
worldwide capital would reduce FBOs’
net debit caps and would negatively
affect FBOs’ U.S.-dollar clearing
activity. The commenter suggested that
the Board may have underestimated the
proposal’s effects on FBOs by assuming
that payment levels from 2003 to 2007
would be predictive of future payment
levels and that reserve levels will revert
to those from 2003 to 2007, stating that
“if events prove contrary to the
[Board’s] assumption the results could
significantly alter the analysis and
related policy conclusions.” The
commenter further suggested that lower
net debit caps might cause an FBO to
“throttle” payments during the day (i.e.,
restrict and delay funds transfers until
sufficient funds are available) to ensure
that it stays within its net debit cap,
which would diminish liquidity.
Finally, the commenter argued that
relying on collateral to cover intraday
exposure to a Reserve Bank would be
costly to an FBO and might result in (1)
increased transaction costs to customers
and (2) an increase in ‘“‘systemic
operational risk” in the event of
constraints on the availability of
“sufficiently high-quality liquid assets.”

The Board has evaluated FBOs’
intraday credit usage under a wide
range of scenarios, including the current
high reserves environment (2015—
present], an extreme stress environment
(2007-2009), and a low reserves
environment (2003—2007). The Board’s
analysis indicates that most FBOs
would retain sufficient daylight
overdraft capacity even when reserves
are low and liquidity pressures are high.
For example, during the 2007—09
financial crisis, when the use of
intraday credit spiked amid the market
turmoil near the end of 2008, 51 of 58
FBOs with a positive net debit cap used
overdraft capacity, the highest average
cap utilization was 65 percent, and only
7 FBOs had an average cap utilization
greater than 25 percent.22 During the
same period, 1 of 27 FBOs that currently
maintain a cap category higher than

22]n this context, average cap utilization equals
an institution’s average daily peak daylight
overdraft divided by the FBO’s net debit cap.



Federal Register/Vol.

84, No. 62/Monday, April 1, 2019/Rules and Regulations

12053

exempt-from-filing 23 regularly incurred
daylight overdrafts that would have
exceeded its projected net debit cap
under the single-rate capital measure
calculation that the Board is adopting, 7
of 27 incurred daylight overdrafts that
would have exceeded their projected net
debit caps in limited instances, and 19
of 27 never incurred daylight overdrafts
that would have exceeded their
projected caps.?* Accordingly, the
Board believes that the projected net
debit caps would have provided most
FBOs with sufficient capacity during the
financial crisis.

Similarly, between 2003 and 2007,
when FBOs generally maintained lower
reserves, 51 of 57 FBOs with a positive
net debit cap used overdraft capacity,
the highest average cap utilization was
44 percent, and only 7 FBOs had an
average cap utilization greater than 25
percent. During the same period, 2 of 27
FBOs that currently maintain a cap
category higher than exempt-from-filing
regularly incurred daylight overdrafts
that would have exceeded their
projected net debit caps under the
single-rate capital measure calculation
that the Board is adopting, 5 of 27
incurred daylight overdrafts that would
have exceeded their projected net debit
caps in limited instances, and 20 of 27
never incurred daylight overdrafts that
would have exceeded their projected
caps.25 Accordingly, the Board believes
that the projected net debit caps would
have provided most FBOs with
sufficient capacity during the low
reserves environment from 2003—
2007.26

The Board recognizes that setting the
capital measures of all FBOs at 10

23Most FBOs with a cap category of exempt-from-
filing receive the maximum net debit cap of $10
million and would not be affected by the changes
to the FBO capital measure calculation that the
Board is adopting in the notice.

24]n this context, “regularly incurred daylight
overdrafts that would have exceeded its projected
net debit cap”” means that an FBO’s daylight
overdrafts would have exceeded its projected net
debit cap, on average, more than once per two-week
reserve maintenance period (“RMP”’) over the
period; “limited instances” means that an FBO’s
daylight overdrafts would have exceeded its
projected net debit cap, on average, less than once
per every six two-week RMPs over the period. Data
current as of Q4 2018.

25 Data current as of Q4 2018.

26 The projected net debit caps under the single-
rate capital measure calculation that the Board is
adopting would also provide FBOs with sufficient
capacity in the current high-reserves environment.
Since 2015, none of the 27 FBOs that currently
maintain a cap category higher than exempt-from-
filing have regularly incurred daylight overdrafts
that would have exceeded their projected net debit
caps, 1 of 27 incurred daylight overdrafts that
would have exceeded its projected net debit caps
in limited instances, and 26 of 27 never incurred
daylight overdrafts that would have exceeded their
projected caps.

percent of an FBO’s worldwide capital
may increase the instances in which
FBOs need additional daylight overdraft
capacity, but the Board believes that
FBOs’ projected net debit caps would be
better tailored to their actual usage of
intraday credit. Additionally, as the
Board noted in the proposal, an FBO
with a de minimis cap could also
request a higher net debit cap by
applying for a self-assessed cap.2”
Similarly, an FBO with a self-assessed
cap could apply for a max cap in order
to obtain additional collateralized
capacity. While the Board recognizes
that relying on collateralized overdrafts
might be more operationally complex
for FBOs than relying on
uncollateralized overdrafts, the Board
notes that the Reserve Banks allow
accountholders to post a wide array of
collateral of varying degrees of liquidity,
including various types of loans.28
Importantly, the Board also notes that
relying on collateralized intraday credit
would reduce the credit risk that the
Reserve Banks incur when they provide
intraday credit to FBOs.

2. National Treatment Considerations

The commenter further argued that
the proposal to set the capital measures
of all FBOs at 10 percent of an FBO’s
worldwide capital is inconsistent with
the principle of national treatment.
Under the principle of national
treatment, FBOs operating in the United
States should be, generally, treated no
less favorably than similarly situated
U.S. banking organizations.29

The commenter argued that because a
U.S. branch is an office of a foreign
bank, it can draw on the global
resources of the foreign bank to support
its liabilities, including intraday credit
that it receives from a Reserve Bank. As

27 As noted above, most FBOs with a cap category
of exempt-from-filing receive the maximum net
debit cap of $10 million and would not be affected
by the changes to the FBO capital measure
calculation that the Board is adopting in this notice.

28 See the Federal Reserve’s Discount Window
Margins and Collateral Guidelines, https://
www.frbdiscountwindow.org/en/Pages/Collateral/
Discount % 20Window % 20Margins % 20and % 20
Collateral % 20Guidelines.aspx. These margin and
collateral guidelines apply to discount window
loans and intraday credit under the PSR policy.
Currently, more than half of the collateral posted at
the Reserve Banks are loans, none of which would
qualify as high-quality liquid assets for purposes of
the Federal banking regulators’ rules establishing a
liquidity coverage ratio for banking organizations.
See, e.g., 12 CFR 249.20 (Board regulation
establishing high-quality liquid asset criteria).

29 See, e.g., International Banking Act of 1978,
Public Law 95-369, 12 U.S.C. 3101 et seq; S. Rep.
No. 95-1073 (Aug. 8, 1978) (legislative history of
the International Banking Act of 1978); Gramm-
Leach-Bliley Act of 1999, Public Law 106-102,
section 141, 12 U.S.C. 3106(c); Dodd-Frank Act,
Public Law 111-203, section 165(b)(2), 12 U.S.C.
5365(b)(2).

described in the proposal, however,
FBOs that incur daylight overdrafts
present special legal risks to the Reserve
Banks because of differences in
insolvency laws in the various FBOs’
home countries. In particular, the
proposal quoted a 2001 Federal Register
notice in which the Board explained
that insolvent FBOs posed a heightened
risk to the Reserve Banks because “[t]he
insolvent party’s national law . . . may
permit the liquidator to subordinate
other parties’ claims (such as by
permitting the home country tax
authorities to have first priority in
bankruptcy), may reclassify or impose a
stay on the right the nondefaulting party
has to collateral pledged by the
defaulting party in support of a
particular transaction, or may require a
separate proceeding to be initiated
against the head office in addition to
any proceeding against the branch.” 30
The 2001 Federal Register notice
further stated that “[i]t is not practicable
for the Federal Reserve to undertake and
keep current extensive analysis of the
legal risks presented by the insolvency
law(s) applicable to each FBO with a
Federal Reserve account in order to
quantify precisely the legal risk that the
Federal Reserve incurs by providing
intraday credit to that institution. It is
reasonable, however, for the Federal
Reserve to recognize that FBOs
generally present additional legal risks
to the payments system and,
accordingly, limit its exposure to these
institutions.” 31

The Board continues to believe that
FBOs may pose heightened risks to the
Reserve Banks relative to domestic
institutions, and that it is reasonable to
calculate an FBO’s capital measure as a
fraction of its worldwide capital,
notwithstanding that the capital
measure of a domestic institution
generally equals 100 percent of the
institution’s risk-based capital. The
Board also notes that, although Federal
Reserve supervisors have gained access
to new internal and external resources
since 2002 (when the Board adopted the
current capital measure calculation) that
allow the Federal Reserve to better
monitor FBOs on an ongoing basis, the
Board’s authority over FBOs generally
extends only to FBOs’ U.S. operations.
As aresult, Federal Reserve supervisors
have less insight into the financial
health of FBOs compared to domestic
bank holding companies, for which the
Board serves as the global supervisory
authority. Nevertheless, as discussed
above, the Board believes that FBOs’

3082 FR at 58769 (quoting 66 FR 30205, 30206
(Aug. 6, 2001)).
31[d.
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projected net debit caps would be well
tailored to FBOs’ actual usage of
intraday credit and would not constrain
most FBOs’ U.S. operations under a
wide range of scenarios.

The Board further notes that, as
discussed in the proposal, FBO net debit
caps are currently large when compared
to the net debit caps of peer domestic
institutions. For example, the average
net debit cap of an FBO with between
$1 billion and $10 billion in U.S.-based
assets is $3.9 billion, while the average
net debit cap of a domestic institution
with between $1 billion and $10 billion
in assets is $209 million; the average net
debit cap of an FBO with between $10
billion and $50 billion in U.S.-based
assets is $7.7 billion, while the average
net debit cap of a domestic institution
with between $10 billion and $50
billion in assets is $1.4 billion; and the
average net debit cap of an FBO with
between $50 billion and $150 billion in
U.S.-based assets is $24.5 billion, while
the average net debit cap of a domestic
institution with between $50 billion and
$150 billion in assets is $11.3 billion.32
After the changes adopted in this
Federal Register notice take effect, the
average net debit cap of an FBO with
between $1 billion and $10 billion
would be $1.4 billion, the average net
debit cap of an FBO with between $10
billion and $50 billion in U.S.-based
assets would be $2.8 billion, and the
average net debit cap of an FBO with
between $50 billion and $150 billion in
U.S.-based assets would be $7.7
billion.33 As discussed above, the
Board’s analysis indicates that these
projected net debit caps would provide
most FBOs with sufficient daylight
overdraft capacity even when reserves
are low and liquidity pressures are
high.34

3. Other Concerns About Reducing FBO
Net Debit Caps

The commenter raised a number of
other concerns regarding the proposal to
set the capital measures of all FBOs at
10 percent of an FBO’s worldwide
capital. The commenter argued that the
proposal would effectively penalize

32 The Board excluded institutions with a cap
category of exempt-from-filing from these
comparisons because these institutions are limited
to a $10 million net debit cap. No FBO currently
has U.S.-based assets above $150 billion. Data
current as of Q4 2018.

33 The Board recognizes that, based on certain
FBOs’ business models, the volume and value of
payments flowing through an FBO with a particular
level of U.S.-based assets may be higher than that
of a domestic institution with a similar level of
assets.

34 As the Board further explained above, certain
FBOs may request additional daylight overdraft
capacity by applying for a self-assessed cap and/or
a max cap.

those FBOs that, under the current,
tiered system for determining FBO
capital measures, ‘‘are considered to
present the lesser risk to the Federal
Reserve.” The Board notes that, even
after the changes to the capital measure
calculation take effect, FBOs that are
more creditworthy will continue to be
eligible for more daylight overdraft
capacity than FBOs that are less
creditworthy—specifically, an FBO’s
cap category will continue to be based,
in part, on the FBO’s creditworthiness,
which (as described above) will be
determined based on the FBO’s U.S.
Operations Supervisory Composite
Rating and its FBO PSR capital category.
The Board also emphasizes that the
intent of this policy change is not to
penalize FBOs or constrain FBOs’ U.S.
operations. Rather, the Board believes
that FBOs may pose heightened risks to
the Reserve Banks relative to domestic
institutions, and that it is prudent to
manage these risks by limiting FBOs’
net debit caps to levels that are better
tailored to FBOs’ actual usage of
intraday credit.

The commenter also argued that the
proposal does not consider the
protections that the Reserve Banks
receive under federal and state laws that
“ringfence” FBO assets for the benefit of
third-party creditors. Federal and state
laws require that U.S. branches and
agencies of foreign banks pledge assets
in segregated accounts that are intended
to benefit the creditors of such branches
and agencies.33 Publicly reported data
show that U.S. branches and agencies of
foreign banks generally pledge assets
equal only to a small percentage of their
liabilities in such segregated accounts.36
For example, only 2 of 44 FBOs with a
positive net debit cap have pledged
sufficient assets to cover all of their
liabilities to nonrelated parties, while 36

35 For example, an uninsured New York state-
licensed branch is required to deposit an amount
of high-quality assets in a segregated account that
is pledged to the state to cover the cost of the
branch’s liquidation and to repay creditors. N.Y.
Banking Law § 202-b(1); 3 NYCRR 51. The amount
of the required deposit is the greater of (1) $2
million or (2) one percent of average total liabilities
of the branch or agency for the previous month,
subject to certain caps for well-rated foreign
banking corporations. 3 NYCRR 322.1. The New
York Superintendent of Financial Services may also
require a New York state branch to maintain
additional assets relative to some percentage of
liabilities if the Superintendent deems it necessary
or desirable for the maintenance of a sound
financial condition, the protection of depositors and
the public interest, and to maintain public
confidence in the branch. N.Y. Banking Law § 202—
b(1). See also 12 U.S.C. 3102(g); 12 CFR 28.15 and
28.20.

36 See Reporting Form FFIEC 002, “Report of
Assets and Liabilities of U.S. Branches and
Agencies of Foreign Banks,” Schedule RAL, Items
S.1and S.2.

of these FBOs have pledged assets equal
to less than 10 percent of their liabilities
to nonrelated parties.37 Similarly, only 1
of 27 FBOs that currently maintain a cap
category higher than exempt-from-
filing 38 has pledged sufficient assets to
cover its net debit cap, 6 have pledged
assets that would cover between 10
percent and 60 percent of their net debit
caps, and 20 have pledged assets that
would cover less than 10 percent of
their net debit caps.39 Accordingly, if an
FBO becomes insolvent during a period
in which a Reserve Bank has extended
intraday credit to that FBO, the pledged
assets of the FBO’s U.S. branches and
agencies would very likely be
insufficient to repay the Reserve Banks
and other unsecured creditors.

The Board recognizes that, in some
jurisdictions, a U.S. supervisory
authority (or a receiver appointed by a
U.S. supervisory authority) that
liquidates a U.S. branch or agency of an
insolvent foreign bank may take
possession of all assets of the foreign
bank—including non-branch assets of
the foreign bank—located in the
jurisdiction of that supervisory
authority.40 These provisions may
expand the pool of assets available to
repay the creditors of a U.S. branch or
agency if the foreign bank maintains
other assets in the United States (if the
branch is federally licensed) or in the
state in which the branch is located (if
the branch is state-licensed). The Board
notes, however, that it is uncertain
whether available assets will be
sufficient to repay creditors when a
supervisory authority or receiver takes
possession of such U.S. branches and
agencies.

Finally, the commenter argued that
there is no compelling reason to reduce
FBO net debit caps at this time. The
commenter noted, in this regard, that
the special legal risks that FBOs pose to
the Reserve Banks have not changed
since 2001, when the Board established
the current method for calculating FBO
capital measures. The commenter also
noted that U.S. and foreign regulators
have improved their supervision and
regulation of foreign banks and their
U.S. branches since 2001, suggesting
that these efforts have enhanced foreign
banks’ resiliency and resolvability and
should provide the Reserve Banks with
more comfort that U.S. branches are
creditworthy. The Board recognizes that

37 Data current as of Q4 2018.

38 The Board has excluded institutions with a cap
category of exempt-from-filing from this analysis
because such institutions’ net debit caps are limited
to a maximum of $10 million.

39 Data current as of Q4 2018.

40 See, e.g., 12 U.S.C. 3102(j)(1); N.Y. Banking
Law section 606(4)(a).
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foreign banks (including U.S. branches
of foreign banks) are—like U.S.-
chartered institutions—subject to more
robust oversight than they were in
2001.41 The Board also appreciates that
intraday credit helps to facilitate
payments by Reserve Bank
accountholders and can promote the
smooth functioning of the payment
system. Nevertheless, because intraday
credit to FBOs (relative to domestic
institutions) may pose heightened risks
to the Reserve Banks, the Board believes
that the Reserve Banks should tailor
FBO net debit caps more closely to
FBOs’ actual usage of intraday credit
and should not provide unnecessarily
large net debit caps to FBOs. Setting the
capital measures of all FBOs at 10
percent of an FBO’s worldwide capital
would better tailor FBO net debit caps
to FBOs’ actual usage of intraday credit.

B. Use of Home-Country Leverage Ratio

Under Regulation H, a bank’s PCA
designation is determined by four
capital measures: Total risk-based
capital, tier 1 risk-based capital,
common equity tier 1 risk-based capital,
and leverage.#2 The leverage measure
utilizes two ratios: The leverage ratio
(“U.S. leverage ratio”’) and the
supplementary leverage ratio (““SLR”).
The key difference between the two
ratios is that the U.S. leverage ratio
calculation incorporates only on-
balance-sheet activity, while the SLR
calculation incorporates both on-
balance-sheet assets and certain off-
balance-sheet exposures.#3 Under
Regulation H, banks must meet a
minimum U.S. leverage ratio of 4 or 5
percent to qualify as, respectively,
adequately capitalized or well
capitalized.4# Regulation H also requires
that certain banks meet additional SLR
standards to qualify as adequately or
well capitalized.4® Finally, Regulation H

41 See, e.g., Dodd-Frank Act, Public Law 111-203,
section 165, 12 U.S.C. 5365 (requiring enhanced
supervision and prudential standards for certain
bank holding companies, including certain FBOs).

42 The Board’s Regulation H applies to state
member banks. The Office of the Comptroller of the
Currency (OCC) and the Federal Deposit Insurance
Corporation (FDIC) have promulgated functionally
identical PCA regulations applicable to OCC-
regulated and FDIC-regulated institutions,
respectively. See 12 CFR part 6 (OCC); 12 CFR part
324, subpart H (FDIC).

43 See 12 CFR 208.41(h) and (j); 12 CFR
217.10(b)(4) and (c)(4).

4412 CFR 208.43(b)(2)(iv)(A) and (b)(1)({iv)(A).

45 Specifically, a bank that qualifies as an
“advanced approaches bank”” must meet a
minimum SLR of 3 percent to qualify as adequately
capitalized and a bank that is a subsidiary of a
global systemically important bank holding
company (GSIB) must maintain an SLR of at least
6 percent to qualify as well capitalized. See 12 CFR
208.41(a) and 217.100(b)(1) (definition of
“advanced approaches bank’’); 12 CFR 208.41(g),

establishes leverage measures for the
undercapitalized and significantly
undercapitalized PCA categories.46

The commenter argued that “in
determining an FBO’s equivalent PCA
designation, reference should be made
only to the [SLR] and not to the U.S.
leverage ratio, and, consistent with that
approach, the leverage measure under
the PCA regime should be calibrated by
reference to the home country leverage
ratio.” The commenter noted that under
Regulation H, “PCA categories apply
various combinations of the U.S.
leverage ratio and the U.S.
supplementary ratio, whereas the
corresponding measure for FBOs” from
Basel jurisdictions is the SLR. The
commenter therefore argued that, for
purposes of calculating an FBO’s
equivalent PCA designation, the
leverage measure should be based solely
on the FBO’s leverage ratio as calculated
under home-country standards (“home-
country leverage ratio”)—i.e., that the
U.S. leverage ratio, as distinct from the
SLR, should have ‘“no relevance to the
determination.” The commenter also
suggested that an FBO should be able to
qualify as well capitalized or adequately
capitalized if it meets its home country’s
3 percent leverage ratio expectation
(assuming the FBO also meets the
relevant risk-based capital ratios in
Regulation H).

FBOs currently report their tier 1
capital and total consolidated assets to
the Federal Reserve on the Capital and
Asset Report for Foreign Banking
Organizations (FR Y-7Q). The Board
recognizes, however, that it might be
burdensome for an FBO to calculate a
functional equivalent to the U.S.
leverage ratio due to differences
between home-country accounting
standards and U.S. accounting
standards. Additionally, the Board
recognizes that, because of definitional
ambiguities in Regulation H, it might be
difficult for an FBO to determine the
precise SLR standards to which it is
subject.

Accordingly, the Board is clarifying
the manner in which an FBO will
determine its FBO PSR capital

217.2, and 217.402 (definition of GSIB); 12 CFR
208.43(b)(1)(iv)(B) and 208.43(b)(2)(iv)(B)
(Regulation H SLR standards). The Board has issued
a proposal to change the 6 percent SLR requirement
for banks that are subsidiaries of GSIBs to equal 3
percent plus 50 percent of the GSIB risk-based
surcharge applicable to such a bank’s top-tier
holding company. 83 FR 17317 (April 19, 2018).

46 Under Regulation H, a bank is deemed to be
undercapitalized if its U.S. leverage ratio is less
than 4 percent or, if applicable, its SLR is less than
3 percent. A bank is deemed to be significantly
undercapitalized if its U.S. leverage ratio is less
than 3 percent, i.e., more than 100 basis points
lower than the U.S. leverage ratio needed to qualify
as adequately capitalized.

category.4” The four PSR capital
categories for FBOs will be “highly
capitalized,” “sufficiently capitalized,”
‘“undercapitalized,” and “intraday
credit ineligible.” To assess whether it
is highly capitalized or sufficiently
capitalized, an FBO would compare its
risk-based capital ratios to the
corresponding ratios in Regulation H
for, respectively, well-capitalized and
adequately capitalized banks.
Additionally, an FBO would need a
home-country leverage ratio of 4 percent
or 3 percent to qualify as, respectively,
highly capitalized or sufficiently
capitalized. Under Regulation H, a bank
must meet a minimum U.S. leverage
ratio of 5 percent to qualify as well
capitalized, which is 100 basis points
higher than the 4 percent U.S. leverage
ratio required to qualify as adequately
capitalized. Similarly, in order for an
FBO to be considered highly capitalized
for purposes of the PSR policy, it will
need to meet a home-country leverage
ratio (which, as noted above,
corresponds to the SLR) of 4 percent,
which is 100 basis points higher than
the 3 percent home-country leverage
ratio needed to be considered
sufficiently capitalized. The Board
believes that this approach will treat
FBOs and U.S. institutions equivalently.

To determine whether its FBO PSR
capital category is undercapitalized, an
FBO would compare its risk-based
capital ratios to the corresponding ratios
in Regulation H. Additionally, an FBO
would be deemed undercapitalized if its
home-country leverage ratio is less than
3 percent. Some undercapitalized FBOs
with supervisory composite ratings of
“strong” or ‘“‘satisfactory” may qualify
for positive net debit caps.

Finally, to determine whether its FBO
PSR capital category is “intraday credit
ineligible,” an FBO would compare its
risk-based capital ratios to the
corresponding Regulation H ratios for
significantly undercapitalized banks.
Stated differently, an FBO with risk-
based capital thresholds below the
levels required to qualify as
undercapitalized will be deemed
ineligible for intraday credit.
Additionally, an FBO will be deemed
ineligible for intraday credit if its home-
country leverage ratio is less than 2
percent.48

47 As noted above, the Board is replacing the term
“equivalent PCA designation” with “FBO PSR
capital category.” An FBO not based in a Basel
jurisdiction would be required to perform a full
assessment of its creditworthiness instead of using
the matrix approach to assessing creditworthiness.

48 Under Regulation H, a bank is deemed to be
significantly undercapitalized if its U.S. leverage
ratio is less than 3 percent (i.e., more than 100 basis

Continued
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The following table illustrates the
capital ratios that an FBO will use to

determine its FBO PSR capital
category.49

Total risk- Tier 1 risk- Common Home-country
FBO PSR capital category based capital based capital equity leverage ratio

(%) (%) (%) (%)
Highly capitalized ..o 10 8 6.5 4
Sufficiently capitalized 8 6 4.5 3
Undercapitalized ............ <8 <6 <4.5 2
Intraday credit ineligible <6 <4 <3 <2

As noted above, the Board proposed
to incorporate FBO creditworthiness
self-assessments into the Guide’s

existing matrix for assessing domestic
institutions’ creditworthiness. The

revised creditworthiness self-assessment
matrix will appear as follows:

Domestic capital category/

Supervisory composite rating 50

FBO PSR capital category : : Marginal or
Strong Satisfactory Fair unsatisfactory
Well capitalized/Highly capitalized .............ccccccocvvveenncnne Excellent .............. Very good ............ Adequate ............. Below standard.
Adequately capitalized/Sufficiently capitalized Very good . Very good ... Adequate ............. Below standard.

Undercapitalized ............cccoooeeeeeiniceieiniiiiiiieens
Significantly or critically undercapitalized/Intraday credit

ineligible.

** 51 ** 52

Below standard ....

Below standard ....

Below standard.
Below standard.

Below standard ....
Below standard ....

Relatedly, as discussed above, the
Board proposed that a well-capitalized
FBO would be eligible to request the
streamlined max cap procedure. The
amendments adopted in this notice use
the new nomenclature discussed above
and instead provide that a highly
capitalized FBO will be eligible to
request the streamlined max cap
procedure.

C. Delay in Effective Date

The commenter requested that the
Board delay the effective date of any
changes to the PSR policy by at least 12
months. The Board believes that a
transition period would help FBOs
adjust to these changes. Accordingly,
the changes will be effective on April 1,
2020. The Federal Reserve will continue
to provide SOSA rankings until that
date.

III. Regulatory Flexibility Act

Congress enacted the Regulatory
Flexibility Act (“RFA”) (5 U.S.C. 601 et
seq.) to address concerns related to the
effects of agency rules on small entities,
and the Board is sensitive to the impact
its rules may impose on small entities.
The RFA requires agencies either to

points lower than the 4 percent U.S. leverage ratio
required to qualify as adequately capitalized).
Under the PSR policy, a significantly
undercapitalized institution is ineligible for
intraday credit. The Board believes that deeming an
FBO ineligible for intraday credit if its home-
country leverage ratio is less than 2 percent—which
would be more than 100 basis points lower than the
3 percent home-country leverage ratio needed to
qualify as sufficiently capitalized—would treat
FBOs and U.S. institutions equivalently.

provide a final regulatory flexibility
analysis with a final rule or to certify
that the final rule will not have a
significant economic impact on a
substantial number of small entities. In
this case, the relevant provisions of the
PSR policy apply to all FBOs that
maintain accounts at Federal Reserve
Banks. While the Board does not believe
that the changes adopted in this notice
would have a significant impact on
small entities, and regardless of whether
the RFA applies to the PSR policy per
se, the Board has nevertheless prepared
the following Final Regulatory
Flexibility analysis in accordance with
5 U.S.C. 604.

1. Statement of the need for, and
objectives of, the rule. As discussed
above, the Board is removing references
to the SOSA ranking and FBOs’ FHC
status in the PSR policy. Discontinuing
the SOSA ranking will streamline the
Federal Reserve’s FBO supervision
program by eliminating the need for
Federal Reserve supervisors to provide
supervisory rankings that only serve a
purpose for Reserve Bank credit
decisions. Removing references to FHC
status in the PSR policy will align the
policy with the Board’s view that an

49 The risk-based capital ratios in the table are
based on the ratios currently codified in Regulation
H and will change correspondingly with any future
revisions to Regulation H.

50 Supervisory composite ratings, such as the
Uniform Bank Rating System (CAMELS), are
generally assigned on a scale from 1 to 5, with 1
being the strongest rating. Thus, for the purposes of
the Creditworthiness Matrix, a supervisory rating of
1 is considered Strong; a rating of 2 is considered

FBO’s status as an FHC is not a suitable
factor for determining the FBO’s
eligibility for intraday credit.

2. Description of comments. The
Board did not receive any comments on
the Initial Regulatory Flexibility
analysis from members of the public or
from the Chief Counsel for Advocacy of
the Small Business Administration
(“SBA™).

3. Small entities affected by the
proposed rule. Pursuant to regulations
issued by the SBA (13 CFR 121.201), a
“small entity” includes an entity that
engages in commercial banking and has
assets of $550 million or less (NAICS
code 522110). Forty-one FBOs that
maintain Federal Reserve accounts are
small entities. Six of those FBOs
maintain positive net debit caps.53

4. Projected reporting, recordkeeping,
and other compliance requirements.
The changes to the PSR policy will alter
the procedures by which FBOs obtain
intraday credit from the Reserve Banks.
The most important new requirement is
that an FBO will need to determine an
FBO PSR capital category, based on its
worldwide capital ratios, to establish its

Satisfactory; a rating of 3 is considered Fair; and so
on.

51]nstitutions that fall into this category should
perform a full assessment of creditworthiness. A
full assessment of creditworthiness includes an
assessment of capital adequacy, key performance
measures (including asset quality, earnings
performance, and liquidity), and the condition of
affiliated institutions.

52]d.

53 Data current as of Q4 2018.
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creditworthiness under the PSR policy.
Additionally, an FBO will need to
determine that it is highly capitalized,
based on worldwide capital ratios, in
order to qualify for a streamlined
procedure for requesting collateralized
intraday credit.

The Board does not believe that it will
be burdensome for an FBO to calculate
its FBO PSR capital category or
determine whether it is highly
capitalized, nor does it believe that FBO
employees will need any specialized
professional skills to prepare such
calculations. The Board’s FR Y-7Q
report currently requires that FBOs with
total consolidated assets of $50 billion
or more report the numerators and
denominators needed to calculate all of
the risk-based capital ratios in the FBO
PSR capital category determination. The
FR Y-7Q report also requires that FBOs
with total consolidated assets below $50
billion report the numerators and
denominators needed to calculate all
ratios in the FBO PSR capital category
determination except the common
equity tier 1 capital ratio. FBOs with
total consolidated assets below $50
billion that are based in Basel
jurisdictions already calculate their
common equity tier 1 capital ratios
under home-country standards.
Additionally, as discussed above, the
Board has clarified that the leverage
measure component of the FBO PSR
capital category will be based solely on
the FBO’s leverage ratio as calculated
under home-country standards.

5. Steps taken to minimize economic
impact and discussion of significant
alternatives. The Board does not believe
that alternatives to these changes would
better accomplish the objectives of
limiting credit risk to the Reserve Banks
while minimizing any economic impact
on small entities. The Board believes, as
described above, that the revised
procedures will allow FBOs to maintain
net debit caps that are well tailored to
FBOs’ actual usage of intraday credit
and will not constrain most FBOs’ U.S.
operations under a wide range of
scenarios.

While one alternative would be to
continue providing SOSA rankings to
FBOs and leave the PSR policy in its
present form, the Board believes that
Federal Reserve supervisory resources
should be allocated to other matters.
Similarly, the Board could continue to
allow FBOs that are FHCs to qualify for
higher levels of intraday credit than
FBOs that are not FHCs, but (as
described above) the Board does not
believe that an FBO’s status as an FHC
should determine the FBO’s eligibility
for intraday credit.

In two places—specifically, in the
capital measure calculation process and
in the eligibility criteria for a
streamlined max cap procedure—the
Board has deleted references to SOSA
without replacing those references with
an alternative supervisory rating. As
described above, the Board believes that
it is unnecessary to substitute another
supervisory rating in either area.54

Finally, the Board has replaced SOSA
rankings in the creditworthiness self-
assessment matrix with the FBO PSR
capital category. This change will
require an FBO to calculate its FBO PSR
capital category using worldwide capital
ratios. Alternatively, the Board could
have simply deleted the SOSA ranking
and provided that an FBO’s
creditworthiness would depend solely
on its U.S. operations supervisory
composite rating. The Board believes,
however, that using the FBO PSR capital
category in conjunction with an FBO’s
supervisory ratings will better protect
the Reserve Banks from credit risk,
because the FBO PSR capital category
will provide insight into an FBO’s
worldwide financial profile and its
ability to support its U.S. branches and
agencies. As discussed above, the Board
has clarified that an FBO will calculate
the leverage measure component of the
FBO PSR capital category under home-
country standards.

IV. Competitive Impact Analysis

The Board conducts a competitive
impact analysis when it considers a rule
or policy change that may have a
substantial effect on payment system
participants. Specifically, the Board
determines whether there would be a
direct or material adverse effect on the
ability of other service providers to
compete with the Federal Reserve due
to differing legal powers or due to the
Federal Reserve’s dominant market
position deriving from such legal
differences.5® The Board did not receive
any comments regarding its competitive
impact analysis in the proposal.

The Board believes that the
modifications to the PSR policy will
have no adverse effect on the ability of
other service providers to compete with
the Reserve Banks in providing similar
services. While the Board expects that
the modifications will reduce net debit
caps for many FBOs, the Board does not
believe this will have a significant effect
on FBOs because (as explained above)
the Board believes that most FBOs
would retain access to sufficient
amounts of Reserve Bank intraday
credit. Accordingly, the Board not

54 See sections 1.B.3 and L.B.4, supra.
55 Federal Reserve Regulatory Service, 9-1558.

expect the modifications will have a
significant effect on FBOs’ use of
Federal Reserve Bank services.
Additionally, the proposed
modifications will have no effect on
intraday credit access for domestic
institutions, which comprise the vast
majority of Reserve Bank account

holders.
V. Paperwork Reduction Act

Certain provisions of the PSR policy
contain “collection of information”
requirements within the meaning of the
Paperwork Reduction Act of 1995
(“PRA’’).56 In accordance with the
requirements of the PRA, the Board may
not conduct or sponsor, and a
respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (“OMB”’)
control number. The Board has
reviewed the amendments to the PSR
policy adopted in this notice under the
authority delegated to the Board by
OMB. The amendments require
revisions to the Annual Report of Net
Debit Cap (FR 2226; OMB No. 7100—
0217). In addition, as permitted by the
PRA, the Board proposes to extend for
three years, with revision, the Annual
Report of Net Debit Cap (FR 2226; OMB
No. 7100-0217). The Board received no
comments on the PRA analysis in the
proposal. The Board has a continuing
interest in the public’s opinions of
collections of information. At any time,
commenters may submit comments
regarding the burden estimate, or any
other aspect of this collection of
information, including suggestions for
reducing the burden, to Nuha
Elmaghrabi, Federal Reserve Board
Clearance Officer, Office of the Chief
Data Officer, Board of Governors of the
Federal Reserve System, Washington,
DC 20551. A copy of the comments may
also be submitted to the OMB desk
officer: By mail to U.S. Office of
Management and Budget, 725 17th
Street NW, # 10235, Washington, DC
20503; by facsimile to (202) 395-5806;
or by email to: oira_submission@
omb.eop.gov, Attention, Federal
Banking Agency Desk Officer.

Proposed Revision, With Extension
for Three Years, of the Following
Information Collection:

Title of Information Collection:
Annual Report of Net Debit Cap.

Agency Form Number: FR 2226.

OMB Control Number: 7100-0217.

Frequency of Response: Annually.

Respondents: Depository institutions’
board of directors.

5644 U.S.C. 3501-3521.
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Abstract: Federal Reserve Banks
collect these data annually to provide
information that is essential for their
administration of the PSR policy. The
reporting panel includes all financially
healthy depository institutions with
access to the discount window. The
Report of Net Debit Cap comprises three
resolutions, which are filed by a
depository institution’s board of
directors depending on its needs. The
first resolution is used to establish a de
minimis net debit cap and the second
resolution is used to establish a self-
assessed net debit cap.57 The third
resolution is used to establish
simultaneously a self-assessed net debit
cap and maximum daylight overdraft
capacity.

Under the PSR policy, an FBO’s
SOSA ranking can affect its eligibility
for a positive net debit cap, the size of
its net debit cap, and its eligibility to
request a streamlined procedure to
obtain maximum daylight overdraft
capacity. Additionally, an FBO’s status
as an FHC can affect the size of its net
debit cap and its eligibility to request a
streamlined procedure to obtain
maximum daylight overdraft capacity.
The amendments to the PSR policy
adopted in this notice (1) remove
references to the SOSA ranking, (2)
remove references to FBOs’ FHC status,
and (3) adopt alternative methods for
determining an FBO’s eligibility for a
positive net debit cap, the size of its net
debit cap, and its eligibility to request
a streamlined procedure to obtain
maximum daylight overdraft capacity.
The amendments will increase the
estimated average hours per response
for FR 2226 self-assessment and de
minimis respondents that are FBOs by
half an hour.

Estimated number of respondents: De
Minimis Cap: Non-FBOs, 893
respondents and FBOs, 18 respondents;
Self-Assessment Cap: Non-FBOs, 106
respondents and FBOs, 9 respondents;
and Maximum Daylight Overdraft
Capacity, 2 respondents.

Estimated average hours per response:
De Minimis Cap—Non-FBOs, 1 hour
and FBOs, 1.5 hour; Self-Assessment
Cap—Non-FBOs, 1 hour and FBOs, 1.5
hours, and Maximum Daylight
Overdraft Capacity, 1 hour.

Estimated annual burden hours: De
Minimis Cap: Non-FBOs, 893 hours and

57 Institutions use these two resolutions to
establish a capacity for daylight overdrafts above
the lesser of $10 million or 20 percent of the
institution’s capital measure. Financially healthy
U.S. chartered institutions that rarely incur daylight
overdrafts in excess of the lesser of $10 million or
20 percent of the institution’s capital measure do
not need to file board of directors’ resolutions or
self-assessments with their Reserve Bank.

FBOs, 27 hours; Self-Assessment Cap:
Non-FBOs, 106 hours and FBOs, 13.5
hours; and Maximum Daylight
Overdraft Capacity, 2 hours.

VI. Federal Reserve Policy on Payment
System Risk

Revisions to Section I.D of the PSR
Policy

Section II.D of the PSR policy is
revised as follows:

D. Net debit caps

* * * * *

2. Cap Categories

* * * * *

a. Self-Assessed

In order to establish a net debit cap
category of high, above average, or
average, an institution must perform a
self-assessment of its own
creditworthiness, intraday funds
management and control, customer
credit policies and controls, and
operating controls and contingency
procedures.5! For domestic institutions,
the assessment of creditworthiness is
based on the institution’s supervisory
rating and Prompt Corrective Action
(PCA) designation.52 For U.S. branches
and agencies of FBOs that are based in
jurisdictions that have implemented
capital standards substantially
consistent with those established by the
Basel Committee on Banking
Supervision, the assessment of
creditworthiness is based on the
institution’s supervisory rating and its
FBO PSR capital category.63 An

61This assessment should be done on an
individual-institution basis, treating as separate
entities each commercial bank, each Edge
corporation (and its branches), each thrift
institution, and so on. An exception is made in the
case of U.S. branches and agencies of FBOs.
Because these entities have no existence separate
from the FBO, all the U.S. offices of FBOs
(excluding U.S.-chartered bank subsidiaries and
U.S.-chartered Edge subsidiaries) should be treated
as a consolidated family relying on the FBO’s
capital.

62 An insured depository institution is (1) “well
capitalized” if it significantly exceeds the required
minimum level for each relevant capital measure,
(2) “adequately capitalized” if it meets the required
minimum level for each relevant capital measure,
(3) “undercapitalized” if it fails to meet the
required minimum level for any relevant capital
measure, (4) “significantly undercapitalized” if it is
significantly below the required minimum level for
any relevant capital measure, or (5) “critically
undercapitalized” if it fails to meet any leverage
limit (the ratio of tangible equity to total assets)
specified by the appropriate federal banking agency,
in consultation with the FDIG, or any other relevant
capital measure established by the agency to
determine when an institution is critically
undercapitalized (12 U.S.C. 18310).

63 The four FBO PSR capital categories for FBOs
are “highly capitalized,” “sufficiently capitalized,”
“undercapitalized,” and “intraday credit
ineligible.” To determine whether it is highly

institution may perform a full
assessment of its creditworthiness in
certain limited circumstances—for
example, if its condition has changed
significantly since its last examination
or if it possesses additional substantive
information regarding its financial
condition. Additionally, U.S. branches
and agencies of FBOs based in
jurisdictions that have not implemented
capital standards substantially
consistent with those established by the
Basel Committee on Banking
Supervision are required to perform a
full assessment of creditworthiness to
determine their ratings for the
creditworthiness component. An
institution performing a self-assessment
must also evaluate its intraday funds-
management procedures and its
procedures for evaluating the financial
condition of and establishing intraday
credit limits for its customers. Finally,
the institution must evaluate its
operating controls and contingency
procedures to determine if they are
sufficient to prevent losses due to fraud
or system failures. The Guide includes
a detailed explanation of the self-

assessment process. * * *
* * * * *

b. De Minimis

Many institutions incur relatively
small overdrafts and thus pose little risk
to the Federal Reserve. To ease the
burden on these small overdrafters of
engaging in the self-assessment process
and to ease the burden on the Federal
Reserve of administering caps, the
Board allows institutions that meet
reasonable safety and soundness
standards to incur de minimis amounts
of daylight overdrafts without
performing a self-assessment.67 An

capitalized or sufficiently capitalized, an FBO
should compare its risk-based capital ratios to the
corresponding ratios in Regulation H for well-
capitalized and adequately capitalized banks. 12
CFR 208.43(b). Additionally, an FBO must have a
leverage ratio of 4 percent or 3 percent (calculated
under home-country standards) to qualify as,
respectively, highly capitalized or sufficiently
capitalized. To determine whether it is
undercapitalized, an FBO would compare its risk-
based capital ratios to the corresponding ratios in
Regulation H. Additionally, an FBO would be
deemed undercapitalized if its home-country
leverage ratio is less than 3 percent. Finally, to
determine whether it is intraday credit ineligible,
an FBO should compare its risk-based capital ratios
to the corresponding ratios in Regulation H for
significantly undercapitalized banks. Additionally,
an FBO would be deemed intraday credit ineligible
if its home-country leverage ratio is less than 2
percent.

67U.S. branches and agencies of FBOs that are
based in jurisdictions that have not implemented
capital standards substantially consistent with
those established by the Basel Committee on
Banking Supervision are required to perform a full
assessment of creditworthiness to determine
whether they meet reasonable safety and soundness
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institution may incur daylight
overdrafts of up to 40 percent of its
capital measure if the institution
submits a board of directors resolution.

* % %

* * * * *

c. Exempt-From-Filing

Institutions that only rarely incur
daylight overdrafts in their Federal
Reserve accounts that exceed the lesser
of $10 million or 20 percent of their
capital measure are excused from
performing self-assessments and filing
board of directors resolutions with their
Reserve Banks.®8 This dual test of dollar
amount and percent of capital measure
is designed to limit the filing exemption
to institutions that create only low-
dollar risks to the Reserve Banks and
that incur small overdrafts relative to

their capital measure. * * *
* * * * *

3. Capital Measure

* * * * *

b. U.S. Branches and Agencies for
Foreign Banks

For U.S. branches and agencies of
foreign banks, net debit caps on daylight
overdrafts in Federal Reserve accounts
are calculated by applying the cap
multiples for each cap category to the
FBO’s U.S. capital equivalency
measure.®9 U.S. capital equivalency is
equal to 10 percent of worldwide capital
for FBOs.70

standards. These FBOs must submit an assessment
of creditworthiness with their board of directors
resolution requesting a de minimis cap category.
U.S. branches and agencies of FBOs that are based
in jurisdictions that have implemented capital
standards substantially consistent with those
established by the Basel Committee on Banking
Supervision are not required to complete an
assessment of creditworthiness, but Reserve Banks
will assess such an FBO'’s creditworthiness based
on the FBO’s supervisory rating and its FBO PSR
capital category.

68 The Reserve Bank may require U.S. branches
and agencies of FBOs that are based in jurisdictions
that have not implemented capital standards
substantially consistent with those established by
the Basel Committee on Banking Supervision to
perform a full assessment of creditworthiness to
determine whether the FBO meets reasonable safety
and soundness standards. U.S. branches and
agencies of FBOs that are based in jurisdictions that
have implemented capital standards substantially
consistent with those established by the Basel
Committee on Banking Supervision will not be
required to complete an assessment of
creditworthiness, but Reserve Banks will assess
such an FBO’s creditworthiness based on the FBO’s
supervisory rating and the FBO PSR capital
category.

69 The term “U.S. capital equivalency” is used in
this context to refer the particular measure calculate
net debit caps and does not necessarily represent
an appropriate for supervisory or other purposes.

70 FBOs that wish to establish a non-zero net debit
cap must report their worldwide capital on the
Annual Daylight Overdraft Capital Report for U.S.

An FBO that is highly capitalized 72
may be eligible for a streamlined
procedure (see section ILE.) for
obtaining additional collateralized
intraday credit under the maximum

daylight overdraft capacity provision.

Revisions to Section ILE of the PSR
Policy

The Board will revise Section ILE of
the PSR policy as follows:

E. Maximum Daylight Overdraft
Capacity

* * * * *

1. General Procedure

An institution with a self-assessed net
debit cap that wishes to expand its
daylight overdraft capacity by pledging
collateral should consult with its
administrative Reserve Bank. The
Reserve Bank will work with an
institution that requests additional
daylight overdraft capacity to determine
the appropriate maximum daylight
overdraft capacity level. In considering
the institution’s request, the Reserve
Bank will evaluate the institution’s
rationale for requesting additional
daylight overdraft capacity as well as its
financial and supervisory information.
The financial and supervisory
information considered may include,
but is not limited to, capital and
liquidity ratios, the composition of
balance sheet assets, and CAMELS or
other supervisory ratings and
assessments. An institution approved
for a maximum daylight overdraft
capacity level must submit at least once
in each twelve-month period a board of
directors resolution indicating its
board’s approval of that level. * * *

*

* * * *

2. Streamlined Procedure for Certain
FBOs

An FBO that is highly capitalized 75
and has a self-assessed net debit cap
may request from its Reserve Bank a
streamlined procedure to obtain a
maximum daylight overdraft capacity.
These FBOs are not required to provide
documentation of the business need or
obtain the board of directors’ resolution
for collateralized capacity in an amount
that exceeds its current net debit cap
(which is based on 10 percent
worldwide capital times its cap
multiple), as long as the requested total

Branches and Agencies of Foreign Banks (FR 2225).
The instructions for FR explain how FBOs should
calculate their worldwide capital. See https://
www.federalreserve.gov/apps/reportforms/
reportdetail.aspx?sOoYJ+5BzDZ1kLY Tc+ZpEQ==.
71 See n. 63, supra.
75 See n. 63, supra.

capacity is 100 percent or less of
worldwide capital times a self-assessed
cap multiple.7¢ In order to ensure that
intraday liquidity risk is managed
appropriately and that the FBO will be
able to repay daylight overdrafts,
eligible FBOs under the streamlined
procedure will be subject to initial and
periodic reviews of liquidity plans that
are analogous to the liquidity reviews
undergone by U.S. institutions.?” If an
eligible FBO requests capacity in excess
of 100 percent of worldwide capital
times the self-assessed cap multiple, it
would be subject to the general

procedure.
* * * * *

By order of the Board of Governors of the
Federal Reserve System, March 26, 2019.

Ann E. Misback,

Secretary of the Board.

[FR Doc. 2019-06063 Filed 3-29-19; 8:45 am|
BILLING CODE 6210-01-P

SMALL BUSINESS ADMINISTRATION

13 CFR Parts 107, 120, 142, and 146
RIN 3245-AH03

Civil Monetary Penalties Inflation
Adjustments

AGENCY: U.S. Small Business
Administration.

ACTION: Final rule.

SUMMARY: The U.S. Small Business
Administration (SBA) is amending its
regulations to adjust for inflation the
amount of certain civil monetary
penalties that are within the jurisdiction
of the agency. These adjustments
comply with the requirement in the
Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended by
the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015, to make annual adjustments to the
penalties. The rule also makes a
technical amendment to ensure that a
reference to the penalty amount
imposed on SBA Supervised Lenders for
failure to file reports is consistent with
current and future adjustments.

DATES: Effective Date: This rule is
effective April 1, 2019.

76 For example, an FBO that is well capitalized is
eligible for uncollateralized capacity of 10 percent
of worldwide capital times the cap multiple. The
streamlined max cap procedure would provide such
an institution with additional collateralized
capacity of 90 percent of worldwide capital times
the cap multiple. As noted above, FBOs report their
worldwide capital on the Annual Daylight
Overdraft Capital Report for U.S. Branches and
Agencies of Foreign Banks (FR 2225).

77 The liquidity reviews will be conducted by the
administrative Reserve Bank, in consultation with
each FBO’s home country supervisor.
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FOR FURTHER INFORMATION CONTACT:
Arlene Embrey, 202-205-6976, or at
arlene.embrey@sba.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On November 2, 2015, the Federal
Civil Penalties Inflation Adjustment Act
Improvements Act of 2015 (the 2015
Inflation Adjustment Improvements
Act), Public Law 114-74, 129 Stat. 584,
was enacted. This Act amended the
Federal Civil Penalties Inflation
Adjustment Act of 1990, Public Law
101-410, 104 Stat. 890 (the 1990
Inflation Adjustment Act), to improve
the effectiveness of civil monetary
penalties and to maintain their deterrent
effect (hereinafter, both collectively
referred to as ‘“‘the Act”). The Act
required agencies to issue a final rule by
August 1, 2016, to adjust the level of
civil monetary penalties with an initial
“catch-up” adjustment, and to annually
adjust these monetary penalties for
inflation by January 15 of each
subsequent year. The Act also
authorizes agencies to implement the
annual adjustments without regard to
the requirements for public notice and
comment or delayed effective date
under the Administrative Procedure Act
(APA), 5 U.S.C. 553(b)(3)(B) and (d)(3),
respectively.

In addition, based on the definition of
a “civil monetary penalty” in the 1990
Inflation Adjustment Act, agencies are
to make adjustments only to the civil
penalties that (i) are for a specific
monetary amount as provided by
Federal law or have a maximum amount
provided for by Federal law; (ii) are
assessed or enforced by an agency; and
(iii) are enforced or assessed in an
administrative proceeding or a civil
action in the Federal courts. Therefore,
penalties that are stated as a percentage
of an indeterminate amount or as a
function of a violation (penalties that
encompass actual damages incurred) are
not to be adjusted.

On May 19, 2016, SBA published its
initial adjustments to the civil monetary
penalties, including an initial “catch-
up” adjustment. 81 FR 31489. These
adjusted penalties became effective on
August 1, 2016. SBA published its most
recent annual adjustments to the
monetary penalties in the Federal
Register on February 21, 2018 (83 FR
7361), with an immediate effective date.
This rule will establish the penalty
amounts required to be adjusted in
2019.

The formula for calculating the
annual adjustments is based on the
Consumer Price Index for all Urban
Consumers (CPI-U) for the month of
October preceding the adjustment, and

specifically on the change between the
October CPI-U preceding the date of
adjustment and the prior year’s CPI-U.
Based on this methodology, the 2019
civil monetary penalty adjustment
formula is October 2018 CPI-U
(252.885)/October 2017 CPI-U (246.663)
=1.02522. See, OMB memorandum, M—
19-04, Implementation of Penalty
Inflation Adjustments for 2019,
Pursuant to the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015, (December 14, 2018).

II. Civil Money Penalties Adjusted by
This Rule

This rule makes adjustments to civil
monetary penalties authorized by the
Small Business Act, the Small Business
Investment Act of 1958 (SBIAct), the
Program Fraud Civil Remedies Act, and
the Byrd Amendment to the Federal
Regulation of Lobbying Act. These
penalties and the implementing
regulations are discussed below.

1. 13 CFR 107.665—Civil Penalties

SBA licenses, regulates and provides
financial assistance to financial entities
called small business investment
companies (SBICs). Pursuant to section
315 of the SBIAct, 15 U.S.C. 687g, SBA
may impose a penalty on any SBIC for
each day that it fails to comply with
SBA’s regulations or directives
governing the filing of regular or special
reports. The penalty for non-compliance
is incorporated in § 107.665 of the SBIC
program regulations.

This rule amends § 107.665 to adjust
the current civil penalty from $259 to
$266 per day of failure to file. The
current civil penalty of $259 was
multiplied by the multiplier of 1.02522
to reach a product of $266, rounded to
the nearest dollar.

2. 13 CFR 120.465—Civil Penalty for
Late Submission of Required Reports

According to the regulations at
§120.465, any SBA Supervised Lender,
as defined in 13 CFR 120.10, that
violates a regulation or written directive
issued by the SBA Administrator
regarding the filing of any regular or
special report is subject to the civil
penalty amount stated in § 120.465(b)
for each day the lender fails to file the
report, unless the SBA Supervised
Lender can show that there is
reasonable cause for its failure to file.
This penalty is authorized by section
23(j)(1) of the Small Business Act, 15
U.S.C. 650()(1).

This rule amends § 120.465(b) to
adjust the current civil penalty from
$6,460 to $6,623 per day of failure to
file. The current civil penalty of $6,460
was multiplied by the multiplier of

1.02522 to reach a product of $6,623,
rounded to the nearest dollar.

3. 13 CFR 120.1500—Types of
Enforcement Actions—SBA Lenders

Currently, the regulation in 13 CFR
120.1500(c)(4), references the penalty
amount in § 120.465 and identifies it as
$5,000. However, due to multiple
inflation adjustments the amount has
increased, and after publication of this
rule, it will be further increased to
$6,623. To resolve the inconsistency
between §§120.1500 and 120.465, and
to avoid future confusion, SBA is
amending § 120.1500(c)(4) to remove the
reference to the amount of the penalty.

4. 13 CFR 142.1—CQOverview of
Regulations

SBA has promulgated regulations at
13 CFR part 142 to implement the civil
penalties authorized by the Program
Fraud Civil Remedies Act of 1986
(PFCRA), 31 U.S.C. 3801-3812. Under
the current regulations at § 142.1(b), a
person who submits, or causes to be
submitted, a false claim or a false
statement to SBA is subject to a civil
penalty of not more than $11,181, for
each statement or claim. The adjusted
civil penalty amount was calculated by
multiplying the current civil penalty of
$11,181 by the multiplier of 1.02522 to
reach a product of $11,463, rounded to
the nearest dollar.

5. 13 CFR 146.400—Penalties

SBA’s regulations at 13 CFR part 146
govern lobbying activities by recipients
of federal financial assistance. These
regulations implement the authority in
31 U.S.C. 1352 to impose penalties on
any recipient that fails to comply with
certain requirements in the part.
Specifically, under § 146.400(a) and (b),
penalties may be imposed on those who
make prohibited expenditures or fail to
file the required disclosure forms or to
amend such forms, if necessary.

This rule amends § 146.400(a) and (b)
to adjust the current civil penalty
amounts to “not less than $20,134 and
not more than $201,340.” The current
civil penalty amounts of $19,639 and
$196,387 were multiplied by the
multiplier of 1.02522 to reach a product
of $20,134 and $201,340, respectively,
rounded to the nearest dollar.

This rule also amends § 146.400(e) to
adjust the civil penalty that may be
imposed for a first-time violation of
§146.400(a) and (b) to a maximum of
$20,134, and for second and subsequent
offenses, to “not less than $20,134 and
not more than $201,340.” The current
civil penalty amounts of $19,639 and
$196,387 were multiplied by the
multiplier of 1.02522 to reach a product
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of $20,134 and $201,340 respectively,
rounded to the nearest dollar.

II1. Justification for Final Rule

The Act provides that agencies shall
annually adjust civil monetary penalties
for inflation notwithstanding Section
553 of the APA. The Act also provides
a non-discretionary cost-of-living
formula for adjusting the annual civil
monetary penalties. For these reasons,
the requirements in sections 553(b) and
(c) of the APA relating to notice and
comment are inapplicable.

IV. Justification for Immediate Effective
Date

Section 553(d) of the APA requires
agencies to publish their rules at least
30 days before their effective dates,
except if the agency finds for good cause
that the delay is impracticable,
unnecessary, or contrary to the public
interest. By expressly exempting this
rule from section 553, the Act has
provided SBA with the good cause
justification for this rule to become
effective on the date it is published in
the Federal Register.

Compliance With Executive Orders
12866, 12988, 13132, 13771, and the
Paperwork Reduction Act (44 U.S.C. Ch.
35) and the Regulatory Flexibility Act (5
U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
has determined that this final rule is not
a significant regulatory action under
Executive Order 12866. This is also not
a major rule under the Congressional
Review Act, 5 U.S.C. 801.

Executive Order 12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13132

For the purpose of Executive Order
13132, SBA has determined that the rule
will not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
this final rule has no federalism
implications warranting preparation of a
federalism assessment.

Executive Order 13771

This rule is not an Executive Order
13771 regulatory action because this
rule is not significant under Executive
Order 12866.

Paperwork Reduction Act

SBA has determined that this rule
does not impose additional reporting or
recordkeeping requirements.

Regulatory Flexibility Act (RFA)

The RFA requires agencies to consider
the effect of their regulatory actions on
small entities, including small non-
profit businesses, and small local
governments. Pursuant to the RFA,
when an agency issues a rule, the
agency must prepare an analysis that
describes whether the impact of the rule
will have a significant economic impact
on a substantial number of such small
entities. However, the RFA requires
such analysis only where notice and
comment rulemaking are required. As
stated above, SBA has express statutory
authority to issue this rule without
regard to the notice and comment
requirement of the Administrative
Procedure Act. Since notice and
comment is not required before this rule
is issued, SBA is not required to prepare
a regulatory analysis.

List of Subjects
13 CFR Part 107

Investment companies, Loan
programs—business, Reporting and
recordkeeping requirements, Small
businesses.

13 CFR Part 120

Loan programs-business, Reporting
and recordkeeping requirements, Small
businesses.

13 CFR Part 142

Administrative practice and
procedure, Claims, Fraud, Penalties.

13 CFR Part 146

Government contracts, Grant
programs, Loan programs, Lobbying,
Penalties, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, SBA amends 13 CFR parts
107, 120, 142, and 146 as follows:

PART 107—SMALL BUSINESS
INVESTMENT COMPANIES

m 1. The authority citation for part 107
continues to read as follows:

Authority: 15 U.S.C. 681, 683, 687(c),
687b, 687d, 687g, 687m.

§107.665 [Amended]

m 2.In §107.665, remove “$259” and
add in its place “$266”.

PART 120—BUSINESS LOANS

m 3. The authority citation for part 120
continues to read as follows:

Authority: 15 U.S.C. 634(b)(6), (b)(7),
(b)(14), (h), and note, 636(a), (h) and (m), 650,
687(f), 696(3) and 7, and 697(a) and (e); Pub.
L. 111-5, 123 Stat. 115, Pub. L. 111-240, 124
Stat. 2504.

§120.465 [Amended]

m 4.In §120.465, amend paragraph (b)
by removing “$6,460’ and adding in its
place “$6,623”.

§120.1500 [Amended]

m 5.In § 120.1500, amend paragraph
(c)(4) by removing the words “of not
more than $5,000 a day”.

PART 142—PROGRAM FRAUD CIVIL
REMEDIES ACT REGULATIONS

m 6. The authority citation for part 142
continues to read as follows:

Authority: 15 U.S.C. 634(b); 31 U.S.C.
3803(g)(2).

§142.1 [Amended]

m 7.In § 142.1, amend paragraph (b) by
removing “$11,181” and adding in its
place “$11,463”.

PART 146—NEW RESTRICTIONS ON
LOBBYING

m 8. The authority citation for part 146
continues to read as follows:

Authority: Section 319, Pub. L. 101-121
(31 U.S.C. 1352); 15 U.S.C. 634(b)(6).

§146.400 [Amended]

m 9.In § 146.400, amend paragraphs (a),
(b), and (e) by removing “$19,639”
wherever it appears and adding in its
place “$20,134” and by removing
“$196,387” and adding in its place
“$201,340”.

Dated: March 25, 2019.
Linda E. McMahon,
Administrator.
[FR Doc. 2019-06260 Filed 3—-29-19; 8:45 am|
BILLING CODE 8025-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91
[Docket No. FAA—-2019-0239]

Statement of Policy for Authorizations
to Operators of Aircraft That are Not
Equipped With Automatic Dependent
Surveillance-Broadcast (ADS-B) Out
Equipment

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Policy statement.

SUMMARY: This action establishes the
FAA’s policy for issuing air traffic
control (ATC) authorizations to persons
seeking to operate aircraft that are not
equipped with Automatic Dependent
Surveillance-Broadcast (ADS—B) Out
equipment in ADS-B airspace after
January 1, 2020.

DATES: The policy described herein will
be effective January 2, 2020.

FOR FURTHER INFORMATION CONTACT: For
technical information concerning this
action, contact David E. Gray,
Surveillance and Broadcast Group
Manager, Air Traffic Organization at
(202) 267-3615.

SUPPLEMENTARY INFORMATION:
Authority for This Action

The FAA’s authority to issue rules on
aviation safety is found in Title 49 of the
United States Code (49 U.S.C.). Subtitle
I, Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority.

The ADS-B Out equipage and
performance requirements were
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103, Sovereignty
and use of airspace, and Subpart III,
Section 44701, General requirements.
Under section 40103, the FAA is
charged with prescribing regulations on
the flight of aircraft (including
regulations on safe altitudes) for
navigating, protecting, and identifying
aircraft, and the efficient use of the
navigable airspace. Under section
44701, the FAA is charged with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce.

Under § 91.225(g) of Title 14 of the
Code of Federal Regulations (14 CFR),
which was issued in accordance with
the FAA’s statutory authority in sections

40103 and 44701, the FAA may issue
authorizations allowing certain
operators to deviate from the ADS-B
Out equipage requirements of § 91.225.
This policy statement is within the
scope of the FAA’s authority and
provides guidance to operators on how
ATC in its operational management of
the national airspace system (NAS)
intends to exercise its discretion to issue
authorizations to operators of aircraft
that are not equipped with ADS-B Out
equipment.

I. Background

In 2010, the FAA issued a final rule
prescribing equipage requirements and
performance standards for ADS-B Out
equipment on aircraft operating in
certain airspace after January 1, 2020.1
ADS-B Out equipment is an advanced
surveillance technology that combines
an aircraft’s positioning source, aircraft
avionics, and a ground infrastructure to
create an accurate surveillance interface
between aircraft and air traffic control
(ATCQC). Use of ADS-B Out will move
ATC from a radar-based system to an
aircraft location system based on
satellite-derived position and velocity.

Aircraft equipped with ADS-B Out
equipment are able to continually
broadcast information, such as
identification, current position, altitude,
and velocity, through an onboard
transmitter, which can be received by
ADS-B ground stations and by other
aircraft appropriately equipped to
receive this information. ADS-B Out
provides air traffic controllers with real-
time position information that is, in
most cases, more accurate than the
information available with current
radar-based systems. With more
accurate information, ATC will be able
to position and separate aircraft with
improved precision and timing. With
specific and limited exceptions, ADS-B
Out equipage requirements and
performance standards apply to all
aircraft operating in certain U.S.
airspace.? Therefore, these requirements

1Final Rule, Automatic Dependent Surveillance-
Broadcast (ADS-B) Out Performance Requirements
to Support Air Traffic Control (ATC), 75 FR 30160
(May 28, 2010).

2 ADS-B Out airspace consists of (1) Class A, B,
and C airspace areas (within the United States and
from the coastline of the United States out to 12
nautical miles), (2) the airspace within the Mode C
veil (within 30 nautical miles of an airport listed
in appendix D, section 1 of part 91) from the surface
upward to 10,000 feet MSL, (3) above the ceiling
and within the lateral boundaries of a Class B or
Class C airspace area designated for an airport
upward to 10,000 feet MSL, (4) Class E airspace
within the 48 contiguous states and the District of
Columbia at and above 10,000 feet MSL, excluding
the airspace at and below 2,500 feet above the
surface, and (5) Class E airspace at and above 3,000
feet MSL over the Gulf of Mexico from the coastline

are applicable to operations conducted
by both domestic and foreign operators.
The surveillance provided by ADS-B
Out will enhance ATC’s ability to
surveil and separate aircraft so that
efficiency and capacity will increase
beyond current levels to meet the
predicted demand for ATC services
while continually maintaining safety.
To obtain the efficiency and capacity
benefits that can be realized with ADS-
B Out, all aircraft must be equipped
with ADS-B Out equipment when
operating in rule airspace.

Section 91.225 of Title 14 of the Code
of Federal Regulations (CFR) prescribes
the ADS-B Out equipment and use
requirements, and § 91.227 prescribes
the ADS-B Out equipment performance
requirements. After January 1, 2020,
unless otherwise authorized by ATC, all
aircraft operating in the airspace
identified in § 91.225 must comply with
the ADS-B Out equipage and
performance requirements.3 The FAA
adopted a provision in § 91.225(g),
however, that allows persons to request
authorization from ATC to operate in
ADS-B Out airspace with aircraft that
do not meet the ADS-B Out
requirements. Section 91.225(g)
addresses two types of aircraft that may
not meet the ADS-B Out requirements:
Aircraft with inoperative ADS-B Out
equipment and aircraft that have not
been equipped with ADS-B Out
equipment. This notice announces the
FAA'’s policy for handling requests for
authorization from operators of aircraft
that are not equipped with ADS-B Out
equipment.

Under § 91.225(g), for the operation of
aircraft that are not equipped with
ADS-B Out equipment, the operator
must make the request for an authorized
deviation at least 1 hour before the
proposed operation to the ATC facility
with jurisdiction over the airspace. The
provision in § 91.225(g) gives ATC the
flexibility to address deviation requests
from non-equipped aircraft on a case-by-
case basis.# In addition, in order to
assist operators in making a decision
whether to equip with ADS-B Out
equipment, the preamble explained that
ATC might not be able to grant

of the United States out to 12 nautical miles. For
purposes of § 91.225, the United States includes
Puerto Rico and the U.S. possessions. 14 CFR 1.1.

3 These requirements apply to all aircraft
operating in ADS-B Out airspace including foreign-
registered aircraft.

4 See Notice of Proposed Rulemaking, Automatic
Dependent Surveillance-Broadcast (ADS-B) Out
Performance Requirements to Support Air Traffic
Control (ATC), 72 FR 56947, 56957-56959 (Oct. 5,
2007) (explaining that an operator may request an
ATC authorization to operate in the airspace and
the FAA will address the requests on a case-by-case
basis).
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authorizations for a variety of reasons,
including but not limited to workload,
runway configurations, air traffic flows,
and weather conditions.> The ADS-B
Out final rule contemplated that those
operators with a need to operate
regularly in airspace where ADS-B Out
is required would equip, and that an
exception for per-operation
authorizations was designed to
accommodate unforeseen or rare
circumstances.

II. Discussion of the Policy

After January 1, 2020, unless
otherwise authorized by ATC, all
aircraft operating in the airspace
identified in § 91.225 must comply with
the ADS-B Out equipage and
performance requirements. Nothing in
this notice shall be deemed to modify or
alter those requirements established in
the 2010 final rule. The purpose of this
notice is only to announce publicly how
ATC will manage § 91.225(g) and issue
authorizations to operators of aircraft
that have not equipped with ADS-B Out
equipment.

In this notice, the FAA establishes: (1)
A general policy that would apply to all
operators of non-equipped aircraft
seeking authorization to operate in
ADS-B Out airspace; (2) specific
policies for handling authorization
requests from scheduled operators; (3)
policies for other than scheduled
operations at capacity constrained
airports; (4) guidance on the provision
of air traffic services to non-equipped
aircraft that have failed to obtain an
authorization to operate in ADS-B Out
airspace; and (5) plans for
implementation of the authorization
policy.

A. General Policy

In accordance with the ADS-B Out
final rule, the FAA anticipates that
operators who intend to operate
routinely in ADS-B Out airspace have
been taking the necessary steps to equip
aircraft with ADS-B Out equipment to
ensure there is no disruption to their
operations. The regulatory provision for
issuing authorizations to operators of
non-equipped aircraft addresses rare
instances in which an operator who
does not routinely operate in ADS-B
Out airspace has a need to do so. As
contemplated in the ADS-B Out
rulemaking, the per-operation
authorizations were not intended to
support routine and regular operations
of non-equipped aircraft in ADS-B Out
airspace.

5Final Rule, 75 FR at 30167; NPRM, 72 FR at
66959

To that point, the FAA has not
planned nor does it plan to expend a
significant amount of its limited
budgetary resources to establish a new
system to issue authorizations for the
small number of operators of non-
equipped aircraft seeking occasional
access to ADS-B Out airspace. The FAA
anticipates that the need to obtain
authorizations under § 91.225(g) will
quickly diminish over time as universal
equipage grows. Likewise, the FAA does
not intend to divert ATC facility
resources from other critical functions
that directly support air traffic
controllers performing their duties in
order to prioritize and manage
authorizations for operators of non-
equipped aircraft. Notably, as plans to
divest radar begin to take effect, the
authorization policy will necessarily
evolve as accommodation of non-
equipped aircraft in ADS-B Out
airspace becomes more complicated.

Under the 2010 ADS-B Out
rulemaking, the FAA determined that,
to the maximum extent possible,
operators of equipped aircraft should
not be penalized or have their ATC
services affected by operators who
choose not to equip their aircraft with
ADS-B Out equipment. Therefore, an
ATC authorization allowing an operator
to deviate from the equipage
requirements of § 91.225 must be
requested and obtained prior to the
operation. Consistent with the rule’s
requirement that an operator request an
authorization at least 1 hour prior to the
operation, the policy will preclude an
operator from requesting and the FAA
from issuing in-flight authorizations to
operators of non-equipped aircraft.
Additionally, in view of the resource
issues identified earlier, the FAA will
not accept requests for authorizations by
telephone to ATC facilities.

B. Policy for Scheduled Operations in
ADS-B Out Airspace

Consistent with the rule, scheduled
operators may request an authorization
to deviate from the ADS-B Out equipage
requirements. However, as previously
noted, the rule requires an operator to
make an authorization request at least 1
hour before each proposed operation to
the ATC facility that has jurisdiction
over the airspace. Given the express
language of the regulation, the rule as
written was not intended to
accommodate scheduled operators who
are transiting ADS-B Out airspace
under the jurisdiction of multiple ATC
facilities on a routine or regular basis.
Therefore, as discussed in this section
and consistent with the statements in
the NPRM indicating that not all
requests for authorization will be

granted, the FAA will not issue daily or
routine authorizations for scheduled
operations. While ATC will consider
requests from scheduled operators, it is
very unlikely to issue an authorization
to a scheduled operator on more than an
occasional basis and is most likely to
issue an authorization when a
compelling or unanticipated need to
deviate from the ADS-B Out equipage
requirements exists.

The FAA’s policy for handling
authorization requests from scheduled
operators is consistent with the per-
operation, facility-level relief
established in the rule and with the
general policy discussed above, which
supports the issuance of authorizations
only for limited operations in ADS-B
Out airspace. A scheduled operator
offers in advance of the operation the
departure location, departure time, and
arrival location.6

The preamble to the final rule made
it apparent that no operator is
guaranteed an ATC authorization to
deviate from ADS-B Out equipage
requirements. Because ATC may not be
able to grant every authorization
request, it would be detrimental for an
operator to make its scheduled
operations into ADS-B Out airspace
dependent solely on obtaining an ATC
authorization to deviate from the
equipage requirements of § 91.225.
Relying solely on an ATC
authorization—which may not be
granted—to operate a non-equipped
aircraft in ADS-B Out airspace would
put the operator’s scheduled operations
in jeopardy.

Furthermore, the final rule that
promulgated § 91.225 was issued on
May 28, 2010. Therefore, scheduled
operators have known for over eight
years that authorization requests under
§ 91.225(g) will be handled on a case-by-
case basis. Likewise, since 2010, air
carriers and commercial operators
conducting scheduled operations have
known which airspace and airports will
require them to use aircraft equipped
with ADS-B Out equipment. Because
with very limited exceptions scheduled
operations take place almost wholly
within ADS-B Out airspace (i.e., over
10,000 feet and at airports located
within Class B and C airspace), these
operators—understanding that
authorizations were not guaranteed to

6 Section 110.2 of 14 CFR defines a scheduled
operation as any common carriage passenger-
carrying operation for compensation or hire
conducted by an air carrier or commercial operator
for which the certificate holder or its representative
offers in advance of the departure location,
departure time, and arrival location. It does not
include any passenger-carrying operation that is
conducted as a public charter operation under part
380 of this chapter.
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be issued in all instances—should have
planned to equip any aircraft routinely
used in scheduled operations.
Therefore, while a scheduled operator
may request a deviation from the ADS—
B Out equipage requirements on a per-
operation basis in accordance with
§91.225(g), it is unlikely that the FAA
will issue repeated authorizations to
deviate from ADS-B Out equipage
requirements.” Accordingly, operators
who conduct routine and regular
operations into ADS-B Out airspace
should be taking the necessary steps to
equip their aircraft with ADS-B Out
equipment to ensure their scheduled
operations are not disrupted.

The FAA notes that, for scheduled
operations into slot controlled and slot
facilitated airports subject to minimum
usage requirements,? this policy makes
it even more critical for operators to
adjust their fleets to ensure they are
using ADS-B Out equipped aircraft for
any scheduled operations.®

C. Policy for Operations Other Than
Scheduled Operations in ADS-B Out
Airspace

Operators who are not conducting
scheduled operations (‘“‘unscheduled
operators”) 10 and are seeking to operate
non-equipped aircraft in rule airspace
may request ATC authorizations
consistent with § 91.225(g). However,
operators should be aware that requests
for authorization to operate aircraft that
are not equipped with ADS-B Out
equipment might not be accommodated
for a variety of reasons. The FAA notes
that many commercial operators
currently conduct regular but
unscheduled operations in ADS-B Out
airspace. In accordance with the
requirements of the ADS-B Out
rulemaking, these operators, like
scheduled operators, should be
equipping their aircraft rather than
relying on repeated ATC authorizations

7 Scheduled operators with a compelling or
unanticipated need to enter ADS-B Out airspace
with a non-equipped aircraft will be considered
differently under this policy.

8 Section 93.213(2) of 14 CFR defines ‘“‘slot” as the
“operational authority to conduct one IFR landing
or takeoff operation each day during a specific hour
or 30-minute period at one of the High Density
Traffic Airports, as specified in subpart K of [part
93].”

9 Pursuant to § 93.227 of 14 CFR and FAA orders,
an operator’s slots at an airport may be subject to
withdrawal if the operator does not utilize the slot
at least 80 percent of the time over the time-frame
authorized by the FAA.

10For purposes of this notice, an ‘“‘unscheduled
operator” means an operator conducting an
operation that does not meet the definition of
scheduled operation as defined in 14 CFR 110.2.
These operations include other commercial
operations (e.g. part 135 operations) as well as
general aviation operations conducted under part
91.

to enter ADS-B Out airspace. Under the
rule, the FAA determined that, to the
maximum extent possible, operators of
equipped aircraft should not be
penalized or have their ATC services
affected by operators who choose not to
equip their aircraft with ADS-B Out
equipment. Therefore, under the policy,
ATC will make determinations as
necessary to ensure equipped operators
are not adversely impacted and that
efficiency of operations is maintained.

Consistent with this principle, it will
be difficult for unscheduled operators
conducting operations at capacity
constrained airports to obtain
authorizations. Given the complex and
dynamic nature of operations within
this airspace, it is unlikely that ATC
will prioritize authorization requests for
unequipped aircraft over providing air
traffic services to aircraft equipped with
ADS-B Out equipment. Unscheduled
operators with a need to access this
airspace on more than an occasional
basis should equip with ADS-B Out to
ensure no disruption to operations.

For purposes of this notice, a capacity
constrained airport is an airport that is
operating at 85% capacity or greater.
Based on FAA’s current analysis, this
includes the following airports: Boston
Logan International Airport (BOS);
Charlotte Douglas International Airport
(CLT); Chicago O’Hare International
Airport (ORD); Dallas/Fort Worth
International Airport (DFW); Hartsfield-
Jackson Atlanta International Airport
(ATL); John F. Kennedy International
Airport (JFK); LaGuardia Airport (LGA);
Los Angeles International Airport
(LAX); McCarran International Airport
(LAS); Philadelphia International
Airport (PHL); Ronald Reagan
Washington National Airport (DCA);
San Diego International Airport (SAN);
San Francisco International Airport
(SFO); and Seattle-Tacoma International
Airport (SEA).

These airports are where demand is
consistently at 85% capacity or greater,
and operations are often constrained.
For that reason, it is far more likely that
the FAA will deny rather than issue
authorization requests from
unscheduled operators to operate non-
equipped aircraft at these airports. The
FAA advises that unscheduled operators
with a pressing or routine need to access
ADS-B Out airspace near these airports
should take the appropriate steps to
equip before January 2020 in order to
ensure that their operations are not
disrupted.

For ADS-B Out airspace outside
capacity constrained airports, the FAA
reiterates that ATC might not issue a
requested authorization. For this reason,
the only way to ensure seamless access

to ADS—B Out airspace is to equip
pursuant to §§91.225 and 91.227.

D. Continued Provision of ATC Services
to Non-Equipped Aircraft

ATC is responsible for providing
services to aircraft to enable the safe and
efficient operation of the NAS.
Therefore, under the authorization
policy, ATC will continue to provide air
traffic services to all aircraft operating
within its airspace, including those
aircraft that have not equipped with
ADS-B Out equipment and have not
obtained proper authorizations under
§91.225(g). The FAA notes, however,
that the provision of air traffic services
to a non-equipped operator whose filed
flight plan transits ADS-B Out airspace
will not constitute authorization under
§91.225(g). Although ATC will be able
to observe that an aircraft is not
equipped with ADS-B Out equipment,
ATC will not be responsible for
determining whether non-equipped
aircraft operating in the NAS are
properly authorized to operate in ADS—
B Out airspace.* The provision of air
traffic services is separate from and will
not constitute an authorization to
deviate from the ADS-B Out equipage
requirements while operating in that
airspace. The non-equipped operator, as
always, will have the responsibility to
ensure compliance with the
regulations,2 which includes obtaining
a preflight authorization in accordance
with §91.225(g).

E. Implementation

The FAA’s Air Traffic Organization is
responsible for issuing the preflight
authorizations under § 91.225(g). The
FAA’s Aviation Safety Organization is
responsible for providing post-flight
oversight of the operations. Any
operator who operates a non-equipped
aircraft in ADS-B Out airspace without
obtaining a preflight authorization in
accordance with § 91.225(g)(2) will be
presumed to have violated the
regulations.?® The Administrator is

11 The FAA notes that, if an ATC facility within
capacity constrained airspace has determined that
it will not issue authorizations at a given time on
a given day, non-equipped aircraft operating in that
airspace will be presumed to have acted in non-
compliance with § 91.225. Notwithstanding the
presumed non-compliance, ATC will provide air
traffic services to the aircraft. As noted, the
provision of services will not overcome the
operator’s failure to obtain an authorization.

127t is the pilot’s responsibility to comply with
the applicable requirements of Title 14 of the Code
of Federal Regulations. Receiving ATC services or
an ATC clearance does not relieve a pilot of his or
her responsibility to comply with the regulations.

13 The FAA acknowledges that, in certain
circumstances, an operator of a non-equipped
aircraft who had not planned to enter rule airspace
and, therefore, did not seek a preflight
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authorized to assess sanctions for such
violations pursuant to the FAA’s
statutory authority. General guidance
applicable to FAA sanction
determinations is in FAA Order
2150.3C, FAA Compliance and
Enforcement Program, Chapter 9.14
The FAA continues to develop the
process and system for requesting
authorizations.?® The system under
development will issue or deny an
authorization consistent with the policy
set forth in this document.1® An
operator of a non-equipped aircraft will
not be allowed to operate in ADS-B Out
airspace without a preflight
authorization obtained through the
system. If an operator obtains an
authorization through the system to
enter certain ADS-B Out airspace, the
operator will be presumed to have
complied with the requirements of
§ 91.225(g) with respect to that ADS-B
Out airspace. Having a system that
issues trackable authorizations and
denials to the operator will also enable
the FAA to provide proper oversight to
ensure compliance.

F. Summary

After January 1, 2020, unless
otherwise authorized by ATC, all
aircraft operating in the airspace

authorization, may receive an in-flight clearance
that would place the aircraft in airspace for which
ADS-B Out equipage is required. Because ATC
needs the flexibility to address real-time conditions
in the NAS (e.g., adverse weather conditions), ATC
may elect to provide a clearance into ADS-B
airspace. The FAA advises that the pilot should
accept the clearance and immediately advise ATC
of the lack of authorization. The FAA will normally
not take enforcement action for non-equipage in
these circumstances.

14 Order 2150.3C applies to the compliance and
enforcement programs and activities of all FAA
offices that have statutory and regulatory
compliance and enforcement responsibilities.

15 The FAA notes that simply obtaining a
preflight clearance from ATC under another
regulatory requirement will not satisfy the
requirement for a preflight authorization to deviate
from § 91.225(g). For example, if ATC has provided
the operator of a non-equipped aircraft a pre-
departure ATC clearance under § 91.173 (ATC
clearance and flight plan required), that clearance
would not constitute an authorization to operate the
non-equipped aircraft in the ADS-B Out airspace.
Likewise, a preflight authorization to operate a non-
equipped aircraft in ADS-B Out airspace would not
constitute an ATC clearance for entering Class B
airspace. If an operator plans to operate a non-
equipped aircraft in airspace that requires ADS-B
Out and an ATC clearance, the responsibility is on
that operator to obtain both a preflight authorization
pursuant to §91.225(g)(2) and an ATC clearance.

16 This policy will not result in additional costs
to operators affected by the 2010 ADS-B Out rule
establishing equipage and performance
requirements that apply to all aircraft operating in
certain U.S. airspace. The FAA determined these
aircraft will equip in order to operate in ADS-B Out
airspace. These costs are summarized in the final
rule (75 FR 30160) and detailed in the Final
Regulatory Impact Analysis available in the docket
(FAA-2007-29305).

identified in § 91.225 must be equipped
with ADS-B Out equipment. Pursuant
to §91.225(g), however, persons may
request authorization from ATC to
operate in ADS-B airspace with aircraft
that do not transmit ADS-B Out.

To operate in ADS-B airspace, an
operator who has chosen not to equip
with ADS-B Out equipment must obtain
a preflight authorization in accordance
with § 91.225(g). The operator has the
responsibility to obtain a preflight
authorization from ATC for all ADS-B
Out airspace on the planned flight path.
For the reasons explained above,
however, the FAA will be very unlikely
to issue routine and regular
authorizations to scheduled operators
seeking to operate non-equipped aircraft
in rule airspace. Likewise, although
unscheduled operators may request
authorizations for airspace at capacity
constrained airports, issuance of an
authorization may prove difficult to
obtain.

The FAA continues to develop the
specific mechanisms that would be used
to issue authorizations to operators of
aircraft that are not equipped with
ADS-B Out equipment.

Issued in Washington, DC, on March 26,
2019.

Teri L. Bristol,

Chief Operating Officer, Air Traffic
Organization.

[FR Doc. 2019-06184 Filed 3-29-19; 8:45 am|
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 23
[3038—-AE85]
Margin Requirements for Uncleared

Swaps for Swap Dealers and Major
Swap Participants

AGENCY: Commodity Futures Trading
Commission.

ACTION: Interim final rule; request for
comments.

SUMMARY: The United Kingdom (“UK”’)
has provided formal notice of its
intention to withdraw from the
European Union (“EU”). The
withdrawal may happen as soon as
April 12, 2019 and may transpire
without a negotiated agreement between
the UK and EU (‘“No-deal Brexit”). To
the extent there is a No-deal Brexit,
affected swap dealers (“SDs”’) and major
swap participants (“MSPs”’) may need
to effect legal transfers of uncleared
swaps that were entered into before the
relevant compliance dates under the

CFTC Margin Rule or Prudential Margin
Rule (each, as defined herein) and that
are not now subject to such rules, in
whole or in part. The Commodity
Futures Trading Commission
(“Commission” or “CFTC”) is adopting,
and invites comments on, an interim
final rule amending its margin
requirements for uncleared swaps for
SDs and MSPs for which there is no
prudential regulator (“CFTC Margin
Rule”) such that the date used for
purposes of determining whether an
uncleared swap was entered into prior
to an applicable compliance date will
not change under the CFTC Margin Rule
if the swap is transferred, and thereby
amended, in accordance with the terms
of the interim final rule in respect of any
such transfer, including that the transfer
be made solely in connection with a
party to the swap’s planning for or
response to a No-deal Brexit. The
interim final rule is designed to allow
an uncleared swap to retain its legacy
status under the CFTC Margin Rule or
Prudential Margin Rule when so
transferred.

DATES: Effective Date: This rule is
effective April 1, 2019.

Comment Date: Comments must be
received on or before May 31, 2019.
Comments submitted by mail will be
accepted as timely if they are
postmarked on or before this comment
due date.

ADDRESSES: You may submit comments,
identified by RIN 3038—AE85, by any of
the following methods:

e CFTC Comments Portal: https://
comments.cftc.gov. Select the “Submit
Comments” link for this rulemaking and
follow the instructions on the Public
Comment Form.

e Mail: Send to Christopher
Kirkpatrick, Secretary of the
Commission, Commodity Futures
Trading Commission, Three Lafayette
Center, 1155 21st Street NW,
Washington, DC 20581.

e Hand Delivery/Courier: Follow the
same instructions as for Mail, above.

Please submit your comments using
only one of these methods. Submissions
through the CFTC Comments Portal are
encouraged.

Instructions: All submissions received
must include the agency name and RIN
number for this rulemaking. For
additional details on submitting
comments, see the ‘“Public
Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Matthew Kulkin, Director, 202—418—
5213, mkulkin@cftc.gov; Frank Fisanich,
Chief Counsel, 202—-418-5949,
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ffisanich@cftc.gov; or Jacob Chachkin,
Special Counsel, 202—-418-5496,
jchachkin@cftc.gov, Division of Swap
Dealer and Intermediary Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW, Washington, DC
20581.

SUPPLEMENTARY INFORMATION:
I. Background
A. The CFTC Margin Rule

Section 731 of the Wall Street Reform
and Consumer Protection Act (“Dodd-
Frank Act”)?® added a new section 4s to
the Commodity Exchange Act (“CEA”)2
setting forth various requirements for
SDs and MSPs. Section 4s(e) of the CEA
directs the Commission to adopt rules
establishing minimum initial and
variation margin requirements on all
swaps 3 that are (i) entered into by an SD
or MSP for which there is no Prudential
Regulator 4 (collectively, “‘covered swap
entities” or “CSEs’’) and (ii) not cleared
by a registered derivatives clearing
organization (‘“‘uncleared swaps”).5 To
offset the greater risk to the SD or MSP &
and the financial system arising from
the use of uncleared swaps, these
requirements must (i) help ensure the
safety and soundness of the SD or MSP
and (ii) be appropriate for the risk

1Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 124 Stat. 1376
(2010).

27 U.S.C. 1 et seq.

3For the definition of swap, see section 1a(47) of
the CEA and Commission regulation 1.3. 7 U.S.C.
1a(47) and 17 CFR 1.3. It includes, among other
things, an interest rate swap, commodity swap,
credit default swap, and currency swap.

4 See 7 U.S.C. 6s(e)(1)(B). SDs and MSPs for
which there is a Prudential Regulator must meet the
margin requirements for uncleared swaps
established by the applicable Prudential Regulator.
7 U.S.C. 6s(e)(1)(A). See also 7 U.S.C. 1a(39)
(defining the term ‘“Prudential Regulator” to
include the Board of Governors of the Federal
Reserve System, the Federal Deposit Insurance
Corporation, the Office of the Comptroller of the
Currency, the Farm Credit Administration, and the
Federal Housing Finance Agency). The definition
further specifies the entities for which these
agencies act as Prudential Regulators. The
Prudential Regulators published final margin
requirements in November 2015. See Margin and
Capital Requirements for Covered Swap Entities, 80
FR 74840 (Nov. 30, 2015) (‘“Prudential Margin
Rule”’). The Prudential Rule is similar to the CFTC
Margin Rule, including with respect to the CFTC’s
phasing-in of margin requirements, as discussed
herein.

5 See 7 U.S.C. 6s(e)(2)(B)(ii). In Commission
regulation 23.151, the Commission further defined
this statutory language to mean all swaps that are
not cleared by a registered derivatives clearing
organization or a derivatives clearing organization
that the Commission has exempted from
registration as provided under the CEA. 17 CFR
23.151.

6 For the definitions of SD and MSP, see section
1a of the CEA and Commission regulation 1.3. 7
U.S.C. 1aand 17 CFR 1.3.

associated with the uncleared swaps
held as an SD or MSP.”

To this end, the Commission
promulgated the CFTC Margin Rule in
January 2016,8 establishing
requirements for a CSE to collect and
post initial margin © and variation
margin 10 for uncleared swaps. These
requirements vary based on the type of
counterparty to such swaps and the
location of the CSE and its
counterparty.?? These requirements also
generally apply only to uncleared swaps
entered into on or after the compliance
date applicable to a particular CSE and
its counterparty (“‘covered swap”).12 An

77 U.S.C. 6s(e)(3)(A).

8 Margin Requirements for Uncleared Swaps for
Swap Dealers and Major Swap Participants, 81 FR
636 (Jan. 6, 2016). The CFTC Margin Rule, which
became effective April 1, 2016, is codified in part
23 of the Commission’s regulations. 17 CFR 23.150
through 23.159, 23.161. In May 2016, the
Commission amended the CFTC Margin Rule to add
Commission regulation 23.160, providing rules on
its cross border application. Margin Requirements
for Uncleared Swaps for Swap Dealers and Major
Swap Participants—Cross-Border Application of the
Margin Requirements, 81 FR 34818 (May 31, 2016).
17 CFR 23.160.

9Initial margin, as defined in Commission
regulation 23.151 (17 CFR 23.151), is the collateral
(calculated as provided by § 23.154 of the
Commission’s regulations) that is collected or
posted in connection with one or more uncleared
swaps. Initial margin is intended to secure potential
future exposure following default of a counterparty
(i.e., adverse changes in the value of an uncleared
swap that may arise during the period of time when
it is being closed out), while variation margin is
provided from one counterparty to the other in
consideration of changes that have occurred in the
mark-to-market value of the uncleared swap. See
CFTC Margin Rule, 81 FR at 664 and 683.

10 Variation margin, as defined in Commission
regulation 23.151 (17 CFR 23.151), is the collateral
provided by a party to its counterparty to meet the
performance of its obligation under one or more
uncleared swaps between the parties as a result of
a change in the value of such obligations since the
trade was executed or the last time such collateral
was provided.

11 See Commission regulations 23.152 and 23.153,
17 CFR 23.152 and 23.153. For example, the CFTC
Margin Rule does not require a CSE to collect
margin from, or post margin to, a counterparty that
is neither a swap entity nor a financial end user
(each as defined in 17 CFR 23.151). Pursuant to
section 2(e) of the CEA, 7 U.S.C. 2(e), each
counterparty to an uncleared swap must be an
eligible contract participant (“ECP”), as defined in
section 1a(18) of the CEA, 7 U.S.C. 1a(18). See
Commission regulation 23.160 on the cross-border
application of the CFTC Margin Rule. 17 CFR
23.160.

12 Pursuant to Commission regulation 23.161,
compliance dates for the CFTC Margin Rule are
staggered such that CSEs must come into
compliance in a series of phases over four years.
The first phase affected CSEs and their
counterparties, each with the largest aggregate
outstanding notional amounts of uncleared swaps
and certain other financial products. These CSEs
began complying with both the initial and variation
margin requirements of the CFTC Margin Rule on
September 1, 2016. The second phase began March
1, 2017, and required CSEs to comply with the
variation margin requirements of Commission
regulation 23.153 with all relevant counterparties
not covered in the first phase. See 17 CFR 23.161.

uncleared swap entered into prior to a
CSE’s applicable compliance date for a
particular counterparty (“legacy swap”’)
is generally not subject to the margin
requirements in the CFTC Margin
Rule.13

To the extent that more than one
uncleared swap is executed between a
CSE and its covered counterparty, the
CFTC Margin Rule permits the netting
of required margin amounts of each
swap under certain circumstances.# In
particular, the CFTC Margin Rule,
subject to certain limitations, permits a
CSE to calculate initial margin and
variation margin, respectively, on an
aggregate net basis across uncleared
swaps that are executed under the same
eligible master netting agreement
(“EMNA”).15 Moreover, the CFTC
Margin Rule permits swap
counterparties to identify one or more
separate netting portfolios (i.e., a
specified group of uncleared swaps the
margin obligations of which will be
netted only against each other) under
the same EMNA, including having
separate netting portfolios for covered
swaps and legacy swaps.16 A netting
portfolio that contains only legacy
swaps is not subject to the initial and
variation margin requirements set out in
the CFTC Margin Rule.?” However, if a
netting portfolio contains any covered
swaps, the entire netting portfolio
(including all legacy swaps) is subject to
such requirements.18

A legacy swap may lose its legacy
treatment under the CFTC Margin Rule,
causing it to become a covered swap
and causing any netting portfolio in
which it is included to be subject to the
requirements of the CFTC Margin Rule.
For reasons discussed in the CFTC
Margin Rule, the Commission elected
not to extend the meaning of legacy
swaps to include (1) legacy swaps that

On each September 1 thereafter ending with
September 1, 2020, CSEs must comply with the
initial margin requirements with counterparties
with successively lesser outstanding notional
amounts.

13 See CFTC Margin Rule, 81 FR at 651 and
Commission regulation 23.161. 17 CFR 23.161.

14 See CFTC Margin Rule, 81 FR at 651 and
Commission regulations 23.152(c) and 23.153(d). 17
CFR 23.152(c) and 23.153(d).

15 Id. The term EMNA is defined in Commission
regulation 23.151. 17 CFR 23.151. Generally, an
EMNA creates a single legal obligation for all
individual transactions covered by the agreement
upon an event of default following certain specified
permitted stays. For example, an International
Swaps and Derivatives Association form Master
Agreement may be an EMNA, if it meets the
specified requirements in the EMNA definition.

16 See CFTC Margin Rule, 81 FR at 651 and
Commission regulations 23.152(c)(2)(ii) and
23.153(d)(2)(ii). 17 CFR 23.152(c)(2)(ii) and
23.153(d)(2)({i).

17]d.

18]d.
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are amended in a material or
nonmaterial manner; (2) novations of
legacy swaps; and (3) new swaps that
result from portfolio compression of
legacy swaps.® Therefore, and as
relevant here, a legacy swap that is
amended after the applicable
compliance date may become a covered
swap subject to the initial and variation
margin requirements in the CFTC
Margin Rule. In that case, netting
portfolios that were intended to contain
only legacy swaps and, thus, not be
subject to the CFTC Margin Rule may
become so subject.

B. Brexit and Transfers of Uncleared
Swaps

The UK has provided formal notice of
its intention to withdraw from the EU
(“Brexit”’). The withdrawal may occur
as soon as April 12, 2019.2° Financial
entities, including CSEs in the UK,2?
face uncertainty about the applicable
regulatory framework they will operate
within after such withdrawal, especially
a UK exit from the EU absent a
negotiated agreement (a “Withdrawal
Agreement”) on the specific terms of the
UK’s exit (a “No-deal Brexit”’).22 These
firms have been mindful that one
consequence of a No-deal Brexit would
be an inability of the firms, if located in
the UK, to continue providing
investment services in the EU under the
current passporting regime. As a result,
they might not be in a position to
perform certain operations in relation to
swaps they presently have with EU
clients. In order to address this
situation, these firms could attempt to
transfer their swaps to a related
establishment in an EU Member State,

19 See CFTC Margin Rule, 81 FR at 675. The
Commission notes that certain limited relief has
been given from this standard. See Margin
Requirements for Uncleared Swaps for Swap
Dealers and Major Swap Participants, 83 FR 60341
(Nov. 26, 2018) and CFTC Staff Letter No. 17-52
(Oct. 27. 2017), available at http://www.cftc.gov/
ucm/groups/public/@Irlettergeneral/documents/
letter/17-52.pdf.

20 See Special meeting of the European Council
(Art. 50) (21 March 2019)—Conclusions, at https://
data.consilium.europa.eu/doc/document/XT-
20004-2019-INIT/en/pdf (visited March 22, 2019).

21In many instances, these firms made a strategic
decision decades ago to use a UK establishment as
their base of operations to provide financial services
to customers across the EU, consistent with the
EU’s system of cross-border authorizations to
engage in regulated financial activities (known as
“passporting”’).

22 See https://assets.publishing.service.gov.uk/
government/uploads/system/uploads/attachment_
data/file/759019/25_November Agreement on_the_
withdrawal _of the United_Kingdom_of Great_
Britain_and_Northern_Ireland_from_the European_
Union_and_the_European_Atomic_Energy
Community.pdf (visited February 21, 2019). The
Commission notes that if a No-deal Brexit occurs,
it will be as a result of political events beyond the
control of the parties to the legacy swap and not
driven by U.S. regulatory policy.

which in turn would benefit from the
passporting regime,23 or to another
related entity outside of the EU.

Similarly, EU financial entities,
including CSEs, may also be directly
affected by a No-deal Brexit if, for
example, they have entered into
uncleared swaps with financial entities
located in the UK. They might face UK
counterparties that request to transfer
their swaps to an affiliate or other
related establishment as discussed
above or might themselves desire to
transfer such swaps (e.g., to a U.K
entity) in response to a No-deal Brexit.

In addition, financial entities,
including CSEs, regardless of their
location may also be affected by a No-
deal Brexit and choose to engage in
various reorganizations or
consolidations of their swaps business
in planning for or responding to such an
event.24

Each of the transfers and
reorganizations described above would
require the amendment of transferred
swaps. As discussed above, to the extent
that these swaps are legacy swaps and
a CSE is either a remaining party or a
transferee of such swaps, these
amendments may cause the swaps to
lose their legacy status, thereby
converting them into covered swaps and
causing them and any uncleared swaps
in the same netting portfolio to become
subject to the applicable margin
requirements of the CFTC Margin Rule.
If these requirements were to apply to
such swaps following a No-Deal Brexit,
the change in the status of the swaps
could cause CSEs and other market

231n recent months, for example, some financial
entities have initiated processes under which a UK
court sanctions a bulk transfer of their business,
including derivatives, from the balance sheets of
their UK establishments to a different location
established by the dealer in another EU Member
State. See, e.g., Barclays Bank plc Part VII Business
transfer to Barclays Bank Ireland plc (2019) EWHC
129 (Ch), at http://www.bailii.org/ew/cases/EWHC/
Ch/2019/129.pdf (visited February 21, 2019); “Two
Banks Begin Moving Swaps out of London, Pre-
Brexit,” Risk.net (November 30, 2018), at https://
www.risk.net/derivatives/6168671/banks-begin-
moving-swaps-out-of-london-pre-brexit (visited
February 21, 2019); “UBS Wins Approval for €32bn
Brexit Swaps Transfer,” Risk.net (February 6, 2019),
at https://www.risk.net/derivatives/6367306/ubs-
wins-approval-for-eu32bn-brexit-swaps-transfer
(visited February 21, 2019).

24 As discussed later in this SUPPLEMENTARY
INFORMATION, the Commission has designed this
Interim Final Rule to recognize the need for
flexibility on the part of financial entities as they
attempt to work through the unanticipated effects
of a No-deal Brexit. For example, this Interim Final
Rule, subject to its requirements, is designed to
allow CSEs who, as a result of a No-deal Brexit,
make a strategic decision to refrain from opening a
new EU establishment post-withdrawal, to pull
their UK uncleared swap portfolios to related
entities outside of the EU, or to otherwise
restructure their swaps business as they deem
appropriate.

participants to incur significant costs,
potentially in a short period of time
following a No-deal Brexit, due to the
additional requirement to post variation
and possibly initial margin. This could
cause disruptions or have unanticipated
negative consequences for affected
market participants and swap markets
that could, for example, create cash flow
or liquidity concerns for some swap
counterparties.

II. Interim Final Rule

The Commission is issuing this
interim final rule (this “Interim Final
Rule”) in order to maintain the status
quo for legacy swaps with respect to the
CFTC Margin Rule to the extent any
amendments thereto are made solely to
transfer such swaps in response to a No-
deal Brexit, as discussed above, and
otherwise pursuant to the requirements
of this Interim Final Rule.25
Specifically, this Interim Final Rule
amends Commission regulation
23.161 26 to provide that in a No-Deal
Brexit, subject to certain conditions,?? a
legacy swap may be transferred and
amended without revising the date
(“swap date’’) used for purposes of
determining whether such uncleared
swap was entered into prior to the
applicable compliance date under the
CFTC Margin Rule. By preserving the
swap date and limiting the transferees of
each party to its margin affiliate,28 or a

25 The Commission notes that the Prudential
Regulators and the European Supervisory
Authorities (“ESAs”) have provided or proposed
similar relief for certain swaps subject to their
respective margin requirements. See Margin and
Capital Requirements for Covered Swap Entities, 84
FR 9940 (Mar. 19, 2019) and ESAs Propose to
Amend Bilateral Margin Requirements to Assist
Brexit Preparations for OTC Derivative Contracts
(November 29, 2018), at https://
WWw.esma.europa.eu/press-news/esma-news/esas-
propose-amend-bilateral-margin-requirements-
assist-brexit-preparations-otc (visited February 21,
2019). In addition, certain EU Member states are
providing related relief. See British Banks Are
Getting a Last-Minute Break From the EU (February
20, 2018), at https://www.bloomberg.com/news/
articles/2019-02-20/brexit-fears-drive-eu-nations-to-
seek-reprieve-for-london-banks (visited February
21, 2019).

2617 CFR 23.161.

27 See 17 CFR 23.161(d)(2).

28 As defined in Commission regulation 23.151
(17 CFR 23.151), a company is a margin affiliate of
another company if: (1) Either company
consolidates the other on a financial statement
prepared in accordance with U.S. Generally
Accepted Accounting Principles, the International
Financial Reporting Standards, or other similar
standards, (2) Both companies are consolidated
with a third company on a financial statement
prepared in accordance with such principles or
standards, or (3) For a company that is not subject
to such principles or standards, if consolidation as
described in paragraph (1) or (2) of this definition
would have occurred if such principles or standards
had applied.

Under Commission regulation 23.161, 17 CFR
23.161, a margin affiliate’s relevant swaps are

Continued
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branch or other authorized form of
establishment 29 of the party (an
“Eligible Transferee”), the Interim Final
Rule allows an uncleared swap to retain
its legacy status under the CFTC Margin
Rule or Prudential Margin Rule when
transferred.30

To be effective, the Commission
believes this Interim Final Rule must
cover all the different scenarios that
would trigger the need for a CSE or its
counterparty to participate in amending
an uncleared swap in order to
“relocate” the swap in preparation for
or in response to a No-deal Brexit.
However, to benefit from the treatment
of this amendment, the financial entity
must arrange to make the amendments
to the uncleared swap solely for the
purpose of transferring the uncleared
swap to an Eligible Transferee once the
UK has withdrawn from the EU, as
further discussed herein.3! This purpose
test also contains a requirement that the
transfer be made in connection with the
entity’s planning for the possibility of a
No-deal Brexit, or the entity’s response
to such event.32

For compliance purposes, this Interim
Final Rule makes one distinction
between a transfer initiated by the

included in determining the applicable compliance
date for the CSE and counterparty under
Commission regulation 23.161, 17 CFR 23.161, and
thus the compliance date of a CSE and its margin
affiliates facing the same counterparty (or its margin
affiliates) should generally be the same.

29 The text of this Interim Final Rule is intended
to be flexible as to the nature of the legal
establishment of the financial entity to which a
legacy swap is transferred so long as that financial
entity is the party or a margin affiliate of that party
to the swap. See § 23.161(d)(2)(ii). The
Commission’s references to an establishment of a
financial entity is intended to be flexible as to
whether the relationship of the financial entity to
the business unit is due to an affiliation between
separately-incorporated entities, branching of a
single business entity in different jurisdictions, or
some other form of business establishment through
which an arm of the financial entity may be legally
authorized to conduct business in that location. A
financial entity may, for example, use its
establishment in the EU to take on uncleared swap
portfolios from its swap dealing affiliate in the UK.
In a different case, the financial entity’s
establishments in the EU and the UK may both be
branches of the same financial entity. Alternatively,
there may be yet a different relationship due to the
structure of the specific financial entity involved.
On the other hand, the financial entity may not
move its operations in any way, but it may have
existing portfolios of uncleared swaps facing
counterparties who are themselves relocating out of
or into the UK, to an affiliate, or a branch, or some
other type of form of establishment of the party
outside of or in the UK.

30 The Commission notes that to the extent that
the parties to a transferred legacy swap are subject
to the Prudential Margin Rule in addition to the
CFTC Margin Rule, the legacy swap may become
subject to the margin requirements of the Prudential
Margin Rule notwithstanding this Interim Final
Rule.

31 See § 23.161(d)(2)(ii).

32[d.

financial entity standing as the CSE at
the completion of the transaction,
versus a transfer initiated by the CSE’s
counterparty. For the latter, the
transferor must make a representation to
the CSE that the transferee is an Eligible
Transferee, and the transfer was made
solely in connection with the
transferor’s planning for or response to
a No-deal Brexit.33

The Interim Final Rule is designed to
permit only such amendments as
financial entities find necessary to
relocate uncleared swap portfolios
under the purpose test. These changes
may be carried out using any of the
methods typically employed for
effecting uncleared swap transfers,
including industry protocols,
contractual amendments, or contractual
tear-up and replacement. To the extent
they would otherwise trigger margin
requirements, judicially-supervised
changes that result in an uncleared
swap being booked at or held by a
related establishment, including by
means of the court-sanctioned process
available under Part VII of the UK’s
Financial Services and Markets Act of
2000, are similarly within the scope of
this Interim Final Rule.

However, the Commission does not
believe the relief being provided for
relocation purposes should be
expansively applied to encompass
economic changes to a legacy swap.
Accordingly, the benefits of this Interim
Final Rule are unavailable if the
amendments to an uncleared swap
modify the payment amount calculation
methods, the maturity date, or the
notional amount of the uncleared
swap.34 Thus, for example, if the day
count convention of an uncleared swap
changes as a consequence of re-locating
a uncleared interest rate swap several
time zones away from the UK, the
parties to the swap would not be
changing the payment amount
calculation methods. On the other hand,
a change to one of the payment amount
calculation economic factors (e.g., an
interest rate margin or base rate) would
be a change outside the scope of this
Interim Final Rule and could trigger

33 See § 23.161(d)(2)(ii)(B).

34 See 17 CFR 23.161(d)(2)(iii). The Commission
does not intend that this Interim Final Rule provide
an opportunity for parties to renegotiate the
economic terms of their legacy swaps, but rather is
providing the Interim Final Rule solely to allow a
party to a legacy swap to transfer the swap to an
Eligible Transferee in connection with the
transferor’s planning for the possibility of a No-deal
Brexit, or its response to such event. See
§23.161(d)(2)(ii). If any amendment to a legacy
swap does not meet this purpose test in the Interim
Final Rule, the legacy swap would not be eligible
for the relief provided by it.

application of the CFTC’s margin
requirements.

The Commission also seeks to
establish a reasonable period of time for
the necessary work to achieve the
transfers to be performed. The Interim
Final Rule permits transfers for a period
of one year after a UK withdrawal.35 The
1-year period commences at the point at
which the law of the EU ceases to apply
in the UK pursuant to Article 50(3) of
the Treaty on European Union, without
conclusion of a Withdrawal Agreement
between the UK and EU pursuant to
Article 50(2).36 If the present
withdrawal date is extended, and
withdrawal later occurs at the end of
that extension without a Withdrawal
Agreement, this Interim Final Rule’s 1-
year period would begin at that time.37
The Commission contemplates that, if
the withdrawal date is extended,
financial entities may negotiate and
document their desired transfers during
the intervening period, under terms that
delay consummation of any transfer
until withdrawal takes place without an
agreement and this Interim Final Rule’s
substantive provisions are thereby
triggered.

The Commission believes that this
Interim Final Rule would be most
effective if the timeframe allowed takes
into account the timeframe under
corresponding EU legislation. The ESAs
have submitted novation amendments
for their margin rules in proposed form
to the European Commission, but the
relief that would be afforded thereby has
not yet been finalized under the EU
process.38 The ESAs’ draft Regulatory
Technical Standards provides relief for
one year after the amendments are
finalized by official publication, after
parliamentary approval. If the EU
amendments are not yet finalized at the
time of a UK withdrawal, affected
financial entities may delay
consummation of their uncleared swap
transfers until the ESA’s proposed
amendments apply. The Commission
anticipates some transferring financial
entities will operate under both sets of

35 See § 23.161(d)(2)(iv) and (v).

36 See § 23.161(d)(2)(iv). For an overview of the
process by which an EU Member State may
withdraw from the EU, see the European Parliament
Briefing, Article 50 TEU: Withdrawal of a Member
State from the EU (February 2016), available at
http://www.europarl.europa.eu/RegData/etudes/
BRIE/201 6/577971/EPRS_BRI[201 6}577971_EN.pdf
(visited February 21, 2019).

37Id.

38 See Final Report on EMIR RTS on the novation
of bilateral contracts not subject to bilateral
margins, ESAs 2018 25 (November 27, 2018), at
https://eiopa.europa.eu/Publications/Reports/
ESAs%202018%2025%20-%20Final %20
Report%20-%20Bilateral % 20margining %
20%28novation%29.pdf (visited February 21,
2019).
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regulations and will accordingly seek to
coordinate their transfer operations for
compliance purposes under both sets of
amendments. To facilitate this, this
Interim Final Rule has a “tacking”
provision that will extend the provided
1-year period by the amount of any
additional time available under the
ESAs’ 1-year period.39

III. Public Participation

The Commission is issuing this
Interim Final Rule to revise Commission
regulation 23.161 to address certain
concerns relating to a No-deal Brexit, as
discussed above. This approach enables
these regulatory changes to take effect
sooner than would be possible with the
publication of a notice of proposed
rulemaking in advance. Nonetheless, the
Commission welcomes public
comments from interested persons
regarding any aspect of the changes
made by this Interim Final Rule as well
as on the following specific questions.

(1) This Interim Final Rule permits
certain amendments to uncleared swaps
without changing their swap date in
order to facilitate the transfer of
uncleared swaps in response to a No-
deal Brexit. As explained above, the
Commission seeks to encompass
changes through a variety of methods,
including industry protocols,
contractual amendments, transfers
permitted by judicial proceedings, and
contractual tear-up and replacement.
What, if any, additional clarification in
the rule as to types of permissible
amendments should the Commission
provide? What specifically should be
added or clarified, and why is it
necessary in order to achieve the
Commission’s policy objectives in the
context of a No-deal Brexit?

(2) This Interim Final Rule only
accommodates transfers to an Eligible
Transferee. The Commission does not
intend the relief provided by this
Interim Final Rule to provide an
opportunity for financial entities to seek
out a new dealer relationship and retain
legacy swap treatment. However, the
Commission requests comment on
whether there may be financial entities
that are unable to arrange a transfer of
legacy swaps unless the transfer is to an
entity that is not an Eligible Transferee
and are thus not covered under the
terms of this Interim Final Rule.
Commenters should provide
descriptions of the factual
circumstances, including the frequency
of its occurrence.

(3) This Interim Final Rule is
intended to limit relief to only those
amendments to legacy swaps that satisfy

" 39 See § 23.161(d)(2)(v).

the purpose test in this Interim Final
Rule (i.e., that are made to transfer them
to an Eligible Transferee in connection
with the transferor’s planning for the
possibility of a No-deal Brexit, or its
response to such event). Should any of
the conditions be modified or should
other conditions be included to achieve
this limitation?

All comments must be submitted in
English, or if not, accompanied by an
English translation. Please refer to the
ADDRESSES section above. Except as
described herein regarding confidential
business information, all comments are
considered part of the public record and
will be posted as received to https://
comments.cftc.gov for public inspection.
The information made available online
includes personal identifying
information (such as name and address)
which is voluntarily submitted by the
commenter. You should submit only
information that you wish to make
available publicly.

If you want to submit material that
you consider to be confidential business
information as part of your comment,
but do not want it to be posted online,
you must submit your comment by mail
or hand delivery/courier and include a
petition for confidential treatment as
described in § 145.9 of the
Commission’s regulations.40

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse or
remove any or all of your submission
from https://comments.cftc.gov that it
may deem to be inappropriate for
publication, such as obscene language.
All submissions that have been redacted
or removed that contain comments on
the merits of the rulemaking will be
retained in the rulemaking record and
will be considered as required under the
Administrative Procedure Act
(“APA”’)41 and other applicable laws,
and may be accessible under the
Freedom of Information Act.42

IV. Related Matters
A. Administrative Procedure Act

The APA generally requires federal
agencies to publish a notice of proposed
rulemaking and provide an opportunity
for public comment before issuing a
new rule.43 However, an agency may
issue a new rule without a pre-
publication public comment period
when it for “good cause” finds that
prior notice and comment is
“impracticable, unnecessary, or contrary

4017 CFR 145.9.

415 U.S.C. 553 et seq.
425 U.S.C. 552.

43 See 5 U.S.C. 553(b).

to the public interest.” 44 The
Commission has determined that there
is good cause to find that a pre-
publication comment period is
impracticable and contrary to the public
interest here. The UK’s exit may occur
on April 12, 2019, or soon thereafter,
and the Interim Final Rule addresses a
potential impact of a No-deal Brexit.
The Interim Final Rule facilitates the
ability of financial entities with
uncleared swaps to relocate existing
swap portfolios over to an Eligible
Transferee, without causing the swap
dates of legacy swaps in their portfolios
to change. As such, this Interim Final
Rule benefits financial entities by
removing an impediment to the transfer,
and allowing them to maintain the
status quo, of certain of their legacy
swaps. The Interim Final Rule does not
impose any requirements or mandatory
burden on any financial entity,
including CSEs.

The Commission believes that the
public interest is best served by making
this Interim Final Rule effective as soon
as possible as a result of the potential
timing of events in the UK. The
Commission believes that issuing this
Interim Final Rule will provide the
certainty necessary to facilitate the
industry’s efforts to begin arranging
their transfers immediately upon a No-
deal Brexit. In addition, the Commission
believes that providing a notice and
comment period prior to issuance of this
Interim Final Rule is impracticable
given the potential need for relief to
begin on April 12, 2019. For these
reasons, the Commission’s
implementation of this rule as an
Interim Final Rule, with provision for
post-promulgation public comment, is
in accordance with section 553(b) of the
APA .45

Similarly, for the same reasons set
forth above under the discussion of
section 553(b)(B) of the APA, the
Commission, for good cause, finds that
no transitional period, after publication
in the Federal Register, is necessary
before the amendment to § 23.161 made
by this Interim Final Rule becomes
effective. Accordingly, this Interim
Final Rule shall be effective
immediately upon publication in the
Federal Register.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act 46
requires federal agencies to consider
whether the rules they propose will
have a significant economic impact on
a substantial number of small entities

44 See 5 U.S.C. 553(b)(3)(B).
455 U.S.C. 553(b)(B); 553(d)(3).
465 U.S.C. 601 et seq.
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and, if so, to provide a regulatory
flexibility analysis regarding the
economic impact on those entities.
Because, as discussed above, the
Commission is not required to publish
a notice of proposed rulemaking for this
rule, a regulatory flexibility analysis is
not required.*?

C. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(“PRA”)48 imposes certain
requirements on Federal agencies,
including the Commission, in
connection with their conducting or
sponsoring any collection of
information, as defined by the PRA. The
Commission may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
Office of Management and Budget
(““OMB”’) control number.

The Commission believes that this
Interim Final Rule does not affect the
current recordkeeping or information
collection requirements in a significant
manner. However, by requiring that in
certain transfers of legacy swaps the
transferor makes certain representations
to a CSE that is a party to the swap, this
Interim Final Rule modifies a collection
of information for which the
Commission has previously received a
control number from OMB. The title for
this collection of information is
“Confirmation, Portfolio Reconciliation,
Portfolio Compression, and Swap
Trading Relationship Documentation
Requirements for Swap Dealers and
Major Swap Participants, OMB control
number 3038-0088,” 49 which is
currently in force with its control
number having been provided by OMB.
Collection 3038-0088 already includes
requirements for creating and
maintaining swap trading relationship
documentation, and this Interim Final
Rule would require only that an
additional standard representation be
added to that documentation if
amendments are entered into, and the
Commission estimates that the burden
change required by this Interim Final
Rule is de minimis. Nevertheless, the
Commission will, by separate action,
publish in the Federal Register a notice
and request for comment on the
amended PRA burden associated with
the Interim Final Rule, and submit to
OMB an information collection request
to amend the information collection, in

47 See 5 U.S.C. 603(a).

4844 U.S.C. 3501 et seq.

49 See OMB Control No. 3038-0088, http://
www.reginfo.gov/public/do/PRAOMBHistory?
ombControlNumber=3038-0055# (last visited June
12, 2018).

accordance with 44 U.S.C. 3507(c) and
5 CFR 1320.10.

D. Cost-Benefit Considerations

Section 15(a) of the CEA requires the
Commission to consider the costs and
benefits of its actions before
promulgating a regulation under the
CEA. Section 15(a) further specifies that
the costs and benefits shall be evaluated
in light of the following five broad areas
of market and public concern: (1)
Protection of market participants and
the public; (2) efficiency,
competitiveness, and financial integrity
of futures markets; (3) price discovery;
(4) sound risk management practices;
and (5) other public interest
considerations. The Commission
considers the costs and benefits
resulting from its discretionary
determinations with respect to the
section 15(a) considerations.

This Interim Final Rule provides that
an amendment to transfer a legacy swap,
subject to certain limitations, and solely
in planning for or responding to a No-
deal Brexit will not cause its swap date
to change.5° The purpose of this Interim
Final Rule is to allow market
participants to maintain the status quo
of their legacy swaps with respect to the
CFTC Margin Rule or Prudential Margin
Rule when so transferred.

The baseline against which the
benefits and costs associated with this
Interim Final Rule is compared is the
uncleared swaps markets as they exist
today.>* With this as the baseline for
this Interim Final Rule, the following
are the benefits and costs of this Interim
Final Rule.

1. Benefits

As described above, this Interim Final
Rule allows legacy swaps to maintain

50 The Commission notes that in a Brexit with a
Withdrawal Agreement or where there is no Brexit
this Interim Final Rule does not provide any relief.
In these cases, there are no costs and benefits other
than the costs of requiring parties to read and
understand this Interim Final Rule.

51 The Commission notes that the consideration of
costs and benefits below is based on the
understanding that the markets function
internationally, with many transactions involving
United States firms taking place across international
boundaries; with some Commission registrants
being organized outside of the United States; with
leading industry members typically conducting
operations both within and outside the United
States; and with industry members commonly
following substantially similar business practices
wherever located. Where the Commission does not
specifically refer to matters of location, the below
discussion of costs and benefits refers to the effects
of this Interim Final Rule on all activity subject to
it, whether by virtue of the activity’s physical
location in the United States or by virtue of the
activity’s connection with or effect on United States
commerce under CEA section 2(i). In particular, the
Commission notes that some persons affected by
this rulemaking are located outside of the United
States.

their swap date, notwithstanding that
they are transferred and amended as
provided in the rule text to this release
in connection with a No-deal Brexit, so
that they can maintain their legacy
status with respect to the CFTC Margin
Rule or Prudential Margin Rule, as
applicable. This Interim Final Rule
provides certainty to CSEs and their
counterparties about the treatment of
certain of their legacy swaps and any
applicable netting arrangements in light
of amendments to legacy swaps that
may be made in connection with their
transfer in a No-deal Brexit. In addition,
the Interim Final Rule can be expected
to benefit the parties to the affected
legacy swaps by allowing them to
maintain the existing margin status for
the legacy swaps. Without this Interim
Final Rule, the imposition of margin
requirements on these legacy swaps and
swaps in the same netting portfolio
could have negative consequences for
some of the affected parties, which
could include, for example, changing
the cash flow and liquidity
characteristics of those parties.

2. Costs

Because this Interim Final Rule does
not require market participants to take
any action, the Commission believes
that this Interim Final Rule will not
impose any additional required costs on
market participants. Nevertheless, some
market participants that elect to rely on
this Interim Final Rule may incur legal
costs to include the representations
required by it in their transfer
documentation.

3. Section 15(a) Considerations

In light of the foregoing, the CFTC has
evaluated the costs and benefits of this
Interim Final Rule pursuant to the five
considerations identified in section
15(a) of the CEA as follows:

(a) Protection of Market Participants and
the Public

As noted above, this Interim Final
Rule will allow market participants,
subject to certain limitations, to transfer
their legacy swaps in connection with a
No-deal Brexit without being
disadvantaged under the CFTC Margin
Rule. As such, this Interim Final Rule
should give affected market participants
more flexibility in negotiating the
transfer of their legacy swaps but it is
unclear whether or not participants who
might use this Interim Final Rule are
better protected by facing the new
counterparty or not relative to their
current counterparty. If this Interim
Final Rule were not adopted and some
of these legacy swaps and swaps in the
same netting portfolio became subject to
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the CFTC Margin Rule’s margin
requirements and, thus, required more
collateral to be posted by counterparties,
there would be a reduction in
counterparty credit risk in the financial
system overall. However, as noted
above, the imposition of such margin
requirements on these swaps could
negatively impact the cash flow and
liquidity characteristics of those parties.

(b) Efficiency, Competitiveness, and
Financial Integrity of Markets

Absent this Interim Final Rule, market
participants that transfer their legacy
swaps in a No-deal Brexit may thereafter
be required to comply with the
applicable margin requirements of the
CFTC Margin Rule for such swaps, and
may be placed at a competitive
disadvantage as compared to those
market participants that do not transfer
their legacy swaps in a No-deal Brexit.
Therefore, this Interim Final Rule may
increase the competitiveness of the
uncleared swaps markets. In addition,
providing the relief may increase
efficiency by reducing the impact of a
No-deal Brexit by allowing the parties to
undertake swap transfers without
having to establish new margining
arrangements that were not
contemplated for the legacy swaps.

(c) Price Discovery

The Commission has not identified an
impact on price discovery as a result of
this Interim Final Rule. To the extent
that a transfer of a legacy swap in
accordance with the conditions of this
Interim Final Rule triggers a real-time
public reporting obligation of pricing
information under part 43 of the
Commission’s rules,52 such rules
require that transfers of swaps carry a
notation so that the public will be aware
that the swap is not a new swap and can
consider the reported pricing
information of such swap accordingly.>3

(d) Sound Risk Management

The Commission has not identified a
significant impact on sound risk
management as a result of this Interim
Final Rule. The Commission notes that
without this Interim Final Rule, some
market participants may have to pay
and collect margin on certain legacy
swaps, which may lower the overall
credit risk in the financial system.

52 See paragraph 1(ii) of the definition of
“publicly reportable swap transaction’ in §43.2, 17
CFR 43.2.

53 See Table A1 to Appendix A to Part 43. The
data field in such table labeled “Price-forming
continuation data” requires an indication of
whether a publicly reportable swap transaction is
a post-execution event that affects the price of such
transaction, including whether the event was a
transfer or novation.

However, as discussed above, these are
legacy swaps that were not intended to
be covered by the CFTC Margin Rule
and, but for a No-deal Brexit, would not
be amended pursuant to the terms of the
Interim Final Rule. Further, the
Commission notes that a market
participant might be facing a
counterparty with better or worse credit
standing as a result of the transfers.
Inasmuch as there is no collateral
required to be posted as collateral in
these transactions to mitigate credit risk,
there may be a change in the credit risk
for some of these legacy swaps when the
counterparties change.

(e) Other Public Interest Considerations

The Commission has not identified an
impact on other public interest
considerations as a result of this Interim
Final Rule.

4. Request for Comments on Cost-
Benefit Considerations

The Commission invites public
comment on its cost-benefit
considerations, including the section
15(a) factors described herein.
Commenters are also invited to submit
any data or other information that they
may have quantifying or qualifying the
costs and benefits of the proposed
amendments with their comment letters.

D. Antitrust Laws

Section 15(b) of the CEA requires the
Commission to take into consideration
the public interest to be protected by the
antitrust laws and endeavor to take the
least anticompetitive means of
achieving the purposes of the CEA, in
issuing any order or adopting any
Commission rule or regulation
(including any exemption under section
4(c) or 4c(b) of the CEA), or in requiring
or approving any bylaw, rule, or
regulation of a contract market or
registered futures association
established pursuant to section 17 of the
CEA.54

The Commission believes that the
public interest to be protected by the
antitrust laws is generally to protect
competition. The Commission requests
comment on whether this Interim Final
Rule implicates any other specific
public interest to be protected by the
antitrust laws.

The Commission has considered this
Interim Final Rule to determine whether
it is anticompetitive and has
preliminarily identified no
anticompetitive effects. The
Commission requests comment on
whether this Interim Final Rule is

547 U.S.C. 19(b).

anticompetitive and, if it is, what the
anticompetitive effects are.

Because the Commission has
preliminarily determined that this
Interim Final Rule is not
anticompetitive and has no
anticompetitive effects, the Commission
has not identified any less
anticompetitive means of achieving the
purposes of the CEA. The Commission
requests comment on whether there are
less anticompetitive means of achieving
the relevant purposes of the CEA that
would otherwise be served by adopting
this Interim Final Rule.

List of Subjects in 17 CFR Part 23

Capital and margin requirements,
Major swap participants, Swap dealers,
Swaps.

For the reasons stated in the
preamble, the Commodity Futures
Trading Commission amends 17 CFR
chapter I as follows:

PART 23—SWAP DEALERS AND
MAJOR SWAP PARTICIPANTS

m 1. The authority citation for part 23
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 6, 6a, 6b, 6b-
1,6¢, 6p, 61, 68, 61, 9, 9a, 12, 124, 13b, 13c,
16a, 18, 19, 21.

Section 23.160 also issued under 7 U.S.C.
2(i); Sec. 721(b), Pub. L. 111-203, 124 Stat.
1641 (2010).

m 2.In § 23.161, revise paragraph (d) to
read as follows:

§23.161 Compliance dates.

* * * * *

(d) For purposes of determining
whether an uncleared swap was entered
into prior to the applicable compliance
date under this section, a covered swap
entity may disregard:

(1) Amendments to the uncleared
swap that were entered into solely to
comply with the requirements of 12 CFR
part 47; 12 CFR part 252, subpart I; or
12 CFR part 382, as applicable; or

(2) Amendments to the uncleared
swap that were entered into in
compliance with each of the following
conditions:

(i) The law of the European Union
ceases to apply to the United Kingdom
pursuant to Article 50(3) of the Treaty
on European Union, without conclusion
of a withdrawal agreement between the
United Kingdom and the European
Union pursuant to Article 50(2) thereof;
and

(ii) Solely in connection with a party
to the swap’s planning for or response
to the event described in paragraph
(d)(2)(i) of this section, one or both
parties to the swap transfers the swap to
its margin affiliate, or a branch or other



12072 Federal Register/Vol.

84, No. 62/Monday, April 1, 2019/Rules and Regulations

authorized form of establishment of the
transferor, and the parties make no other
transfers of the swap; and

(A) A covered swap entity is a
transferee from a party to the swap; or

(B) A covered swap entity is a
remaining party to the swap, and the
transferor represents to the covered
swap entity that the transferee is a
margin affiliate, or a branch or other
authorized form of establishment of the
transferor, and the transfer was made
solely in connection with the
transferor’s planning for or response to
the event described in paragraph
(d)(2)(i) of this section; and

(iii) The amendments do not modify
any of the following: the payment
amount calculation methods, the
maturity date, or the notional amount of
the swap; and

(iv) The amendments take effect no
earlier than the date of the event
described in paragraph (d)(2)(i) of this
section transpires; and

(v) The amendments take effect no
later than:

(A) The date that is one year after the
date of the event described in paragraph
(d)(2)(i) of this section; or

(B) Such other date permitted by
transitional provisions under Article 35
of Commission Delegated Regulation
(EU) No. 2016/2251, as amended.

Issued in Washington, DC, on March 26,
2019, by the Commission.
Christopher Kirkpatrick,
Secretary of the Commission.

Note: The following appendices will not
appear in the Code of Federal Regulations.

Appendices to Margin Requirements for
Uncleared Swaps for Swap Dealers and
Major Swap Participants—Commission
Voting Summary, Chairman’s
Statement, and Commissioners’
Statements

Appendix 1—Commission Voting
Summary

On this matter, Chairman Giancarlo and
Commissioners Quintenz, Behnam, Stump,
and Berkovitz voted in the affirmative. No
Commissioner voted in the negative.

Appendix 2—Statement of Chairman J.
Christopher Giancarlo

As we well know at the CFTC, trading
markets crave certainty. Thus, market
regulators have a responsibility to avoid
creating market apprehension and doubt,
whenever possible.

At a time of heightened market uncertainty
caused by Brexit, this Commission has
worked over the past several weeks to bring
clarity to participants in global derivatives
markets by a series of separate actions and
statements with its regulatory counterparts in
London, Brussels and Singapore.

Four weeks ago, the Commission and the
Bank of England, including the Prudential
Regulation Authority and the Financial
Conduct Authority, issued a statement
regarding derivatives trading and clearing
activities between the United Kingdom and
the United States after the UK’s withdrawal
from the European Union.

The statement assured market participants
of the continuity of derivatives trading and
clearing activities between the UK and U.S.,
after the UK’s withdrawal from the EU.

Today the Commission takes another
important step to bring certainty to the global
derivatives markets.

Consistent with actions already taken by
U.S. prudential regulators, we are providing
regulatory certainty regarding the transfer of
uncleared legacy swaps to facilitate global
swaps market participants’ needs in the event
that the UK withdraws from the EU without
a negotiated withdrawal agreement.

Soon the Commission and the Financial
Conduct Authority intend to sign two
memoranda of understanding related to the
UK’s withdrawal from the EU.

The two signed MOUs will update existing
MOUs originally signed in 2016 and 2013 to
provide for continued supervisory
cooperation with respect to certain firms in
the derivatives and the alternative
investment fund industry.

The signing of these supervisory MOUs
with the FCA will ensure continuity in
effective cross-border oversight of derivatives
markets and participants.

These measures will help support financial
stability and the sound functioning of
financial markets. They also will give
confidence to market participants about their
ability to trade and manage risk through
these markets.

I compliment the DSIO staff for putting
together this interim final rule and request
for comment.

I commend them for their many hours of
hard work, the quality of the results and their
thoughtfulness and engagement throughout.

I also am grateful to my fellow
Commissioners for their commitment and
engagement in these critical actions.

Appendix 3—Statement of
Commissioner Brian D. Quintenz

I support today’s interim final rule
providing relief from the Commission’s
uncleared margin requirements? for legacy
swaps transferred to counterparties outside of
the UK, in the case of a British exit from the
European Union in the absence of a
withdrawal agreement (‘“No-deal Brexit”).

I believe the rule will provide necessary
legal certainty to market participants as they
consider how they will respond to the
possibility of a No-deal Brexit. I believe it is
correct for the rule to exempt a legacy swap
from the Commission’s uncleared margin
requirements if the swap is amended due to
a No-deal Brexit. When the Commission
issued margin regulations for uncleared
swaps in 2016, the Commission adopted a
compliance timetable such that swaps
entered into prior to a particular compliance

1Commission regulations 23.150 through 23.161
(17 CFR 23.150 through 23.161).

date would not be subject to the new margin
requirements.2 An event such as a No-deal
Brexit, one that is outside of counterparties’
control, should not cause counterparties to
bear the costs and operational challenges of
margining a swap that the Commission had
previously exempted. I note that last year, the
Commission similarly granted relief to a
legacy swap that is amended to comply with
the “Qualified Financial Contracts” rules
issued by the U.S. prudential regulators in
2017.3

I would like to thank the CFTC staff for
having coordinated with the U.S. prudential
regulators on this matter to ensure that their
interim final rule 4 and ours are consistent. I
look forward to supporting any future efforts
by the CFTC to assist derivatives market
participants address complications arising
from Brexit.

Appendix 4—Statement of
Commissioner Dan M. Berkovitz

I am voting in favor of the Interim Final
Rule (“IFR”), which provides relief from
certain margin requirements for certain
legacy swap transfers in case of a “No-deal
Brexit.”

Although we do not yet know the date of
the United Kingdom’s withdrawal from the
European Union (“EU”), the form it will take,
or whether it will even take place, market
participants worldwide are preparing for
Brexit. The Commission is committed to
working with our domestic and international
partners to facilitate regulatory continuity
and provide stability to the derivatives
markets if and when Brexit occurs. Today’s
action is a continuation of that effort.

I commend the Chairman and Commission
staff for their efforts to address these and
other Brexit-related cross-border issues. I
note in particular that these actions are all
taken pursuant to, and are consistent with,
the existing regulations and guidance in
place at the CFTC governing cross-border
activities.

The IFR will maintain the legacy status of
swaps that were executed prior to the
relevant compliance dates for the CFTC swap
margin rule if those swaps are legally
transferred solely as a result of a No-deal
Brexit. The transfer of these swaps to
affiliates outside the United Kingdom would
be needed so that the swaps can continue to
be properly serviced under EU law.

A No-deal Brexit would be the result of
political events beyond the control or
anticipation of the parties at the time they
first entered into the legacy swaps in
question. Under these circumstances, if the

2Margin Requirements for Uncleared Swaps for
Swap Dealers and Major Swap Participants, 81 FR
636, 674—677 (Jan. 6, 2016) (new regulation 23.161).

3Margin Requirements for Uncleared Swaps for
Swap Dealers and Major Swap Participants, 83 FR
60341, 60344 (Nov. 26, 2018) (new regulation
23.161(d)).

4Margin and Capital Requirements for Covered
Swap Entities, Office of the Comptroller of the
Currency, Board of Governors of the Federal
Reserve System, Federal Deposit Insurance Corp.,
Farm Credit Administration, and the Federal
Housing Finance Agency, March 15, 2019, https://
www.federalreserve.gov/newsevents/pressreleases/
bcreg20190315a.htm.


https://www.federalreserve.gov/newsevents/pressreleases/bcreg20190315a.htm
https://www.federalreserve.gov/newsevents/pressreleases/bcreg20190315a.htm
https://www.federalreserve.gov/newsevents/pressreleases/bcreg20190315a.htm
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CFTC’s margin rules were applied, the
transfer of these legacy swaps could entail
significant expenses, which could impede
such transfers. The failure to effectively and
efficiently accomplish these transfers could
introduce new systemic risks globally.

The IFR release makes clear that legacy
swap transfers get relief solely if they are
undertaken in connection with a No-deal
Brexit. The release also makes clear that the
IFR does not create an opportunity for the
parties to renegotiate the economic terms of
legacy swaps. Swaps that are amended or
renegotiated, other than to the extent
permitted by the IFR, would still be subject
to the CFTC margin rules. These limitations
are important as they prevent abuse of the
flexibility provided by the IFR.

[FR Doc. 2019-06103 Filed 3—29-19; 8:45 am|
BILLING CODE 6351-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 232

[Release Nos. 33—10615; 34-85296; 39—
2525; 1C-33398]

Adoption of Updated EDGAR Filer
Manual

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission (the ‘“Commission”’)
adopted revisions to the Electronic Data
Gathering, Analysis, and Retrieval
System (“EDGAR”) Filer Manual
(“EDGAR Filer Manual” or “Filer
Manual”’) and related rules. The EDGAR
system is scheduled to be upgraded on
March 11, 2019.

DATES: Effective April 1, 2019. The
incorporation by reference of the
EDGAR Filer Manual is approved by the
Director of the Federal Register as of
April 1, 2019.

FOR FURTHER INFORMATION CONTACT: In
the Division of Trading and Markets, for
questions concerning Form ATS-N,
contact Michael R. Broderick at (202)
551-5058. In the Office of Municipal
Securities, for questions regarding
Forms MA, MA—-A and MA-I, contact
Ahmed A. Abonamah at (202) 551—
3887. In the Division of Corporation
Finance, for questions concerning
Forms 1-A and DOS, contact Heather
Mackintosh at (202) 551-8111. In the
Division of Investment Management, for
question concerning Form N-PORT
XML, contact Heather Fernandez at
(202) 551-6708. In the Division of
Economic and Risk Analysis, for
questions concerning Inline XBRL
submission requirements, contact Mike
Willis at (202) 551-6627.

SUPPLEMENTARY INFORMATION: We
adopted an updated EDGAR Filer
Manual, Volume II. The Filer Manual
describes the technical formatting
requirements for the preparation and
submission of electronic filings through
the EDGAR system.! It also describes
the requirements for filing using
EDGARLink Online and the EDGAR
Online Forms website.

The revisions to the Filer Manual
reflect changes within Volume II,
entitled EDGAR Filer Manual, Volume
II: “EDGAR Filing,” (Version 50) (March
2019). The updated manual is
incorporated by reference into the Code
of Federal Regulations.

The Filer Manual contains all the
technical specifications for filers to
submit filings using the EDGAR system.
Filers must comply with the applicable
provisions of the Filer Manual in order
to assure the timely acceptance and
processing of filings made in electronic
format.2 Filers should consult the Filer
Manual in conjunction with our rules
governing mandated electronic filings
when preparing documents for
electronic submission.

The EDGAR System and Filer Manual
will be updated in Release 19.1 and
reflect the changes described below.

EDGAR introduces changes associated
with the adoption of Inline eXtensible
Business Reporting Language (“Inline
XBRL”’) requirements for the submission
of operating company financial
information and fund risk/return
summaries.® The EDGAR system is
updated to implement changes that
expand the submission form types that
are permitted to include Inline XBRL
submissions. Accordingly, the following
additional submission form types
permit the primary document to be in
Inline XBRL format: S—1, S—-1/A, S—
1MEF, S-3, S-3/A, S-3ASR, S-3D, S—
3DPOS, S-3MEF, S—4, S—4/A, S—4EF, S—
4MEF, S—4 POS, S-11, S-11/A, S—
11MEF, F-1, F-1/A, F-1MEF, F-3, F-3/
A, F-3ASR, F-3D, F-3DPOS, F-3MEF,
F-4, F—4/A, F-4EF, F-4MEF, F—4 POS,
F-10, F-10/A, F-10EF, F—10POS, N-1A,
N-1A/A, 485APOS, 485BPOS, 485BXT,
and 497. The EDGAR system also is
updated to allow more than one Inline
XBRL file attachment per submission to
be pre-validated, submitted, validated,
accepted, rendered, and viewed. In

1We originally adopted the Filer Manual on April
1, 1993, with an effective date of April 26, 1993.
Release No. 33-6986 (April 1, 1993) [58 FR 18638].
We implemented the most recent update to the Filer
Manual on December 14, 2018. See Release No. 33—
10585 (December 14, 2018) [83 FR 66100].

2 See Rule 301 of Regulation S-T (17 CFR
232.301).

3 See Release No. 33—10514 (June 28, 2018) [83 FR
40846].

addition, given the termination of the
Voluntary XBRL program, the EDGAR
Filer Manual and the EDGAR system are
updated to remove and no longer permit
submissions having EX-100 Voluntary
XBRL attachments. Also, the EDGAR
Filer Manual updates instructions
regarding the layout specifications for
Risk Return Summary Information
submissions tagged with Inline XBRL.
Finally, the revised EDGAR Filer
Manual clarifies how EDGAR processes
submissions that contain Inline XBRL
presentations that do not pass
validation. Please refer to Chapter 5
(Constructing Attached Documents and
Document Types), Chapter 6 (Interactive
Data), and Appendix E (Automated
Conformance Rules for EDGAR Data
Fields) of the EDGAR Filer Manual,
Volume II: “EDGAR Filing.”

EDGAR Release 19.1 updates Item 2
for submission form types 1-A, 1-A/A,
1-A POS, DOS, and DOS/A to clarify
that filers subject to Section 13 or 15(d)
of the Securities Exchange Act of 1934
are no longer ineligible to use the form.
Please refer to Chapter 8 (Preparing and
Transmitting Online Submissions) of
the EDGAR Filer Manual, Volume II:
“EDGAR Filing.”

EDGAR permits the display of
Schedule B data in submission form
types MA—-A and MA/A, provided that
information for Schedule B was
included in the filer’s most recent Form
MA, MA-A or MA/A filing.
Corresponding changes are reflected in
the EDGAR Filer Manual. Please refer to
Chapter 8 (Preparing and Transmitting
Online Submissions) of the EDGAR
Filer Manual, Volume II: “EDGAR
Filing.”

In EDGAR Release 18.4, EDGAR was
updated to accept submissions of Form
ATS-N and its related EDGAR
submission types. In EDGAR Release
19.1, the EDGAR Filer Manual is revised
to provide clarifying information for
filers regarding the processing of Form
ATS—-N submissions. Please refer to
Chapter 8 (Preparing and Transmitting
Online Submissions) of the EDGAR
Filer Manual, Volume II: “EDGAR
Filing.”

EDGAR Release 19.1 also introduces
changes to the “EDGAR Form N-PORT
XML Technical Specification”
document, which is available on the
SEC’s public website at https://
www.sec.gov/info/edgar/tech-specs.

In EDGAR Release 19.1, the EDGAR
system is upgraded to support the 2019
GAAP, 2019 EXCH, 2019 Currency and
2019 SRT Taxonomies. Please see
https://www.sec.gov/info/edgar/
edgartaxonomies.shtml for a complete
listing of supported standard
taxonomies.


https://www.sec.gov/info/edgar/edgartaxonomies.shtml
https://www.sec.gov/info/edgar/edgartaxonomies.shtml
https://www.sec.gov/info/edgar/tech-specs
https://www.sec.gov/info/edgar/tech-specs
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Along with the adoption of the Filer
Manual, we are amending Rule 301 of
Regulation S-T to provide for the
incorporation by reference into the Code
of Federal Regulations of today’s
revisions. This incorporation by
reference was approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

The updated EDGAR Filer Manual is
available for website viewing and
printing; the address for the Filer
Manual is https://www.sec.gov/info/
edgar/edmanuals.htm. You may also
obtain paper copies of the EDGAR Filer
Manual from the following address:
Public Reference Room, U.S. Securities
and Exchange Commission, 100 F Street
NE, Washington, DC 20549, on official
business days between the hours of 10
a.m. and 3 p.m.

Since the Filer Manual and the
corresponding rule and form
amendments relate solely to agency
procedures or practice, publication for
notice and comment is not required
under the Administrative Procedure Act
(“APA”).4 It follows that the
requirements of the Regulatory
Flexibility Act5 do not apply.

The effective date for the updated
Filer Manual and the related rule and
form amendments is April 1, 2019. In
accordance with the APA,® we find that
there is good cause to establish an
effective date less than 30 days after
publication of these rules. The
Commission believes that establishing
an effective date less than 30 days after
publication of these rules is necessary to
coordinate the effectiveness of the
updated Filer Manual with these system
upgrades.

Statutory Basis

We are adopting the amendments to
Regulation S—T under the authority in
Sections 6, 7, 8, 10, and 19(a) of the
Securities Act of 1933,7 Sections 3, 12,
13, 14, 15, 15B, 23, and 35A of the
Securities Exchange Act of 1934,8
Section 319 of the Trust Indenture Act
of 1939,9 and Sections 8, 30, 31, and 38
of the Investment Company Act of
1940.10

List of Subjects in 17 CFR Part 232

Incorporation by reference, Reporting
and recordkeeping requirements,
Securities.

45 U.S.C. 553(b)(A).

55 U.S.C. 601-612.

65 U.S.C. 553(d)(3).

715 U.S.C. 771, 77g, 77h, 77j, and 77s(a).

815 U.S.C. 78c, 781, 78m, 78n, 780, 780—4, 78w,
and 78I1.

915 U.S.C. 77sss.

1015 U.S.C. 80a—8, 80a—29, 80a—30, and 80a—37.

Text of the Amendments

In accordance with the foregoing, title
17, chapter II of the Code of Federal
Regulations is amended as follows:

PART 232 REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

m 1. The authority citation for part 232
continues to read in part as follows:

Authority: 15 U.S.C. 77c, 77f, 77g, 77h,
77§, 77s(a), 77z-3, 77sss(a), 78c(b), 781, 78m,
78n, 780(d), 78w(a), 781I, 80a—6(c), 80a—8,
80a—29, 80a—30, 80a—37, 7201 et seq.; and 18
U.S.C. 1350, unless otherwise noted.

* * * * *

m 2. Section 232.301 is revised to read
as follows:

§232.301 EDGAR Filer Manual.

Filers must prepare electronic filings
in the manner prescribed by the EDGAR
Filer Manual, promulgated by the
Commission, which sets forth the
technical formatting requirements for
electronic submissions. The
requirements for becoming an EDGAR
Filer and updating company data are set
forth in the updated EDGAR Filer
Manual, Volume I: “General
Information,” Version 32 (December
2018). The requirements for filing on
EDGAR are set forth in the updated
EDGAR Filer Manual, Volume II:
“EDGAR Filing,” Version 50 (March
2019). Additional provisions applicable
to Form N-SAR filers are set forth in the
EDGAR Filer Manual, Volume III: “N—
SAR Supplement,” Version 6 (January
2017). All of these provisions have been
incorporated by reference into the Code
of Federal Regulations, which action
was approved by the Director of the
Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. You
must comply with these requirements in
order for documents to be timely
received and accepted. The EDGAR
Filer Manual is available for website
viewing and printing; the address for
the Filer Manual is https://www.sec.gov/
info/edgar/edmanuals.htm. You can
obtain paper copies of the EDGAR Filer
Manual at the following address: Public
Reference Room, U.S. Securities and
Exchange Commission, 100 F Street NE,
Washington, DC 20549, on official
business days between the hours of
10:00 a.m. and 3:00 p.m. You can also
inspect the document at the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call 202-741-6030, or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

By the Commission.

Dated: March 12, 2019.
Eduardo A. Aleman,
Deputy Secretary.
[FR Doc. 2019-06261 Filed 3—29-19; 8:45 am]
BILLING CODE P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Chapter |

Amendment to Comparability
Determination for Japan: Margin
Requirements for Uncleared Swaps for
Swap Dealers and Major Swap
Participants

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notification of Amendment to
Comparability Determination for Margin
Requirements for Uncleared Swaps
under the Laws of Japan.

SUMMARY: The following is an
amendment (this “Amendment”) to the
Comparability Determination for Japan:
Margin Requirements for Uncleared
Swaps for Swap Dealers and Major
Swap Participants of the Commodity
Futures Trading Commission
(“Commission” or “CFTC”) published
on September 15, 2016 (the “Japan
Determination”). This Amendment
amends the Japan Determination by:
Making a positive determination of
comparability with respect to the scope
of entities subject to margin
requirements, and making a positive
determination of comparability with
respect to the treatment of inter-affiliate
transactions. All other findings and
determinations contained in the Japan
Determination remain unchanged and in
full force and effect.

DATES: This Amendment to the Japan
Determination is effective April 1, 2019.
FOR FURTHER INFORMATION CONTACT:
Matthew B. Kulkin, Director, 202—418—
5213, mkulkin@cftc.gov, or Frank N.
Fisanich, Chief Counsel, 202—-418-5949,
ffisanich@cftc.gov, Division of Swap
Dealer and Intermediary Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW, Washington, DC
20581.

SUPPLEMENTARY INFORMATION:

I. Introduction

On September 15, 2016, the
Commission published the Japan
Determination,? which provided the

1 See Comparability Determination for Japan:
Margin Requirements for Uncleared Swaps for
Swap Dealers and Major Swap Participants, 81 FR
63376 (Sept. 15, 2016).
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analysis and determination of the
Commission regarding a request by the
Japan Financial Services Agency
(“JFSA”’) that the Commission
determine that laws and regulations
applicable in Japan provide a sufficient
basis for an affirmative finding of
comparability with respect to margin
requirements for uncleared swaps
applicable to certain swap dealers
(““SDs’’) and major swap participants
(“MSPs”) registered with the
Commission. Although discussed in the
Japan Determination, the Commission
did not make a finding regarding
whether the scope of entities subject to
the JFSA’s margin requirements for non-
cleared OTC derivatives was
comparable in outcome to the scope of
entities subject to the Commission’s
margin requirements for uncleared
swaps. As discussed below, the
Commission now finds that it is.
Further, the Japan Determination found
the JFSA’s margin requirements for non-
cleared OTC derivatives between
affiliates not comparable in outcome to
the Commission’s margin requirements
for uncleared swaps between affiliates.
As discussed below, the Commission
has reconsidered this finding and now
finds that such requirements are
comparable in outcome to the
Commission’s own.

II. Regulatory Background

Pursuant to section 4s(e) of the CEA,2
the Commission is required to
promulgate margin requirements for
uncleared swaps applicable to each SD
and MSP for which there is no U.S.
Prudential Regulator (collectively,
“Covered Swap Entities” or “CSEs”’).3
The Commission published final margin
requirements for such CSEs in January
2016 (the “CFTC Margin Rule”’).4

Subsequently, on May 31, 2016, the
Commission published in the Federal

27 U.S.C. 1 et. seq.

3See 7 U.S.C. 6s(e)(1)(B). SDs and MSPs for
which there is a U.S. Prudential Regulator must
meet the margin requirements for uncleared swaps
established by the applicable U.S. Prudential
Regulator. 7 U.S.C. 6s(e)(1)(A). See also 7 U.S.C.
1a(39) (defining the term “Prudential Regulator” to
include the Board of Governors of the Federal
Reserve System; the Office of the Comptroller of the
Currency; the Federal Deposit Insurance
Corporation; the Farm Credit Administration; and
the Federal Housing Finance Agency). The U.S.
Prudential Regulators published final margin
requirements in November 2015. See Margin and
Capital Requirements for Covered Swap Entities, 80
FR 74840 (Nov. 30, 2015).

4 See Margin Requirements for Uncleared Swaps
for Swap Dealers and Major Swap Participants, 81
FR 636 (Jan. 6, 2016). The CFTC Margin Rule,
which became effective April 1, 2016, is codified in
part 23 of the Commission’s regulations. See
§§23.150-23.159, 161. The Commission’s
regulations are found in Chapter 17 of the Code of
Federal Regulations, 17 CFR 1 et. seq.

Register its final rule with respect to the
cross-border application of the CFTC
Margin Rule (hereinafter, the “Cross-
Border Margin Rule”).5 The Cross-
Border Margin Rule sets out the
circumstances under which a CSE is
allowed to satisfy the requirements
under the CFTC Margin Rule by
complying with comparable foreign
margin requirements (“‘substituted
compliance”); offers certain CSEs a
limited exclusion from the
Commission’s margin requirements; and
outlined a framework for assessing
whether a foreign jurisdiction’s margin
requirements are comparable in
outcome to the CFTC Margin Rule
(“‘comparability determinations’). The
Commission stated that substituted
compliance helps preserve the benefits
of an integrated, global swap market by
reducing the degree to which market
participants will be subject to multiple
sets of regulations. Further, substituted
compliance builds on international
efforts to develop a global margin
framework.®

On June 17, 2016, the JFSA submitted
a request that the Commission
determine that laws and regulations
applicable in Japan provide a sufficient
basis for an affirmative finding of
comparability with respect to the CFTC
Margin Rule. In due course, the
Commission published the Japan
Determination on September 15, 2017.

III. Margin Requirements for Swaps
Activities in Japan

As represented to the Commission by
the JFSA, margin requirements for swap
activities in Japan are governed by the
Financial Instruments and Exchange
Act, No. 25 of 1948 (the “Japan FIEA”),
covering Financial Instrument Business

5 See Margin Requirements for Uncleared Swaps
for Swap Dealers and Major Swap Participants—
Cross-Border Application of the Margin
Requirements, 81 FR 34818 (May 31, 2016). The
Cross-Border Margin Rule, which became effective
August 1, 2016, is codified in part 23 of the
Commission’s regulations. See § 23.160.

61n October 2011, the Basel Committee on
Banking Supervision (“BCBS”) and the
International Organization of Securities
Commissions (“IOSCQO”), in consultation with the
Committee on Payment and Settlement Systems and
the Committee on Global Financial Systems, formed
a Working Group on Margining Requirements to
develop international standards for margin
requirements for uncleared swaps. Representatives
of 26 regulatory authorities participated, including
the Commission. In September 2013, the WGMR
published a final report articulating eight key
principles for non-cleared derivatives margin rules.
These principles represent the minimum standards
approved by BCBS and IOSCO and their
recommendations to the regulatory authorities in
member jurisdictions. See BCBS/IOSCO, Margin
requirements for non-centrally cleared derivatives
(updated March 2015) (“BCBS/IOSCO
Framework”), available at http://www.bis.org/bcbs/
publ/d317.pdf.

Operators (“FIBOs”) and Registered
Financial Institutions (“RFIs”’), which
include regulated banks, cooperatives,
insurance companies, pension funds,
and investment funds.” The Japanese
Prime Minister delegated broad
authority to implement these laws to the
JFSA. Pursuant to this authority, the
JFSA has promulgated the FIB
Ordinance,® Supervisory Guidelines,?
and Public Notifications.1? These
requirements supplement the
requirements of the Japan FIEA with
more detailed direction with respect to
margin requirements.?

In Japan, the JFSA’s margin rules
apply to “non-cleared OTC derivatives,”
which are defined to mean:

OTC derivatives except for those cases
where Financial Instruments Clearing
Organizations (including an Interoperable
Clearing Organization in cases where the
Financial Instruments Clearing Organization
conducts Interoperable Financial Instruments
Obligation Assumption Business; hereinafter
the same shall apply in paragraph (11), item
(i)(c)1.) or a Foreign Financial Instruments
Clearing Organization meets the obligation
pertaining to OTC derivatives or cases
designated by Commissioner of the Financial
Services Agency prescribed in Article 1-18—
2 of the Order for Enforcement of the
[FIEA].12

As represented by the applicant,
however, Japan has separate definitions
of “OTC Derivatives” and “OTC

7 The Commission has provided the JFSA with
opportunities to review and comment on the
Commission’s description of the JFSA’s laws and
regulations on which the Japan Determination and
this Amendment are based. The Commission relies
on the accuracy and completeness of such review
and any corrections received in making its
comparability determinations. A comparability
determination, including any amendments made
thereto, based on an inaccurate description of
foreign laws and regulations may not be valid.

8 Cabinet Office Ordinance on Financial
Instruments Business (Cabinet Office Ordinance No.
52 of August 6, 2007), including supplementary
provisions (“FIB Ordinance”).

9 Comprehensive Guideline for Supervision of
Major Banks, etc., Comprehensive Guidelines for
Supervision of Regional Financial Institutions,
Comprehensive Guideline for Supervision of
Cooperative Financial Institutions, Comprehensive
Guideline for Supervision of Financial Instruments
Business Operators, etc., Comprehensive Guidelines
for Supervision of Insurance Companies, and
Comprehensive Guidelines for Supervision of Trust
Companies, etc. (together, “‘Supervisory
Guideline”).

10JFSA Public Notification No.15 of March 31,
2016 (“JFSA Public Notice No. 15”); JFSA Public
Notification No.16 of March 31, 2016 (“JFSA Public
Notice No. 16”"); and JFSA Public Notification
No.17 of March 31, 2016 (“JFSA Public Notice No.
177).

11 Collectively, the Japan FIEA, FIB Ordinance,
Supervisory Guideline, and JFSA Public
Notifications are referred to herein as the “JFSA’s
margin rules,” “JFSA’s margin regime,” “JFSA’s
margin requirements” or the “laws of Japan.”

12 See Cabinet Order No. 321 of 1965; Article
123(1)(xxi)-5 of the FIB Ordinance; and Article
2(22) of FIEA.
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Commodity Derivatives.” 13 Japan also
has separate margin rules for OTC
Commodity Derivatives that are
administered by the Japan Ministry of
Economy, Trade, and Industry (METT)
and the Japan Ministry of Agriculture,
Forestry, and Fisheries (MAFF). METI/
MAFF finalized their margin
requirements for non-cleared OTC
Commodity Derivatives on August 1,
2016.14 While the margin rules for non-
cleared OTC Derivatives and OTC
Commodity Derivatives are separate, the
METI/MAFF non-cleared OTC
Commodity Derivative rules incorporate
by reference the corresponding JFSA
margin rules,5 and thus, for all
purposes material to the determinations
below, the METI/MAFF rules and JFSA
margin rules are identical. Accordingly,
for ease of reference, the discussion
below refers only to the JFSA and the
JFSA margin rules, but such discussion
is equally applicable to METI/MAFF
and the METI/MAFF non-cleared OTC
Commodity Derivative margin rules.
Further, CSEs may rely on the
determinations set forth below regarding
non-cleared OTC Derivatives subject to
the JFSA margin rules equally with
respect to non-cleared OTC Commodity
Derivatives subject to the METI/MAFF
margin rules.

IV. Amendments to the Japan
Determination

A. Entities Subject to Margin
Requirements

The following amends and restates
the entirety of the discussion with
respect to entities subject to margin
requirements as it appeared in the Japan
Determination.6

The scope of entities subject to the
JFSA’s margin requirements and how it
compares to the scope of entities subject
to the CFTC Margin Rule was discussed
in the Japan Determination, but the
Commission made no determination of
comparability or non-comparability.1?
Instead, the Commission noted certain
differences with respect to the scope of

13 Article 2, Paragraph 14 of the Commodity
Derivatives Act (Act No. 239 of August 5, 1950)
defines OTC commodity derivatives.

14 See Ministry of Agriculture, Forestry and
Fisheries/Ministry of Economy, Trade and Industry
Public Notification No. 2 of August 1, 2016;
Ordinance for Enforcement of the Commodity
Derivatives Act (Ordinance of the Ministry of
Agriculture, Forestry and Fisheries and the Ministry
of Economy, Trade and Industry No. 3 of February
22, 2005); Supplementary Provisions of Ordinance
for Enforcement of the Commodity Derivatives Act
No. 3 of February 22, 2005; and Basic Supervision
Guidelines of Commodity Derivatives Business
Operators, etc.

15 See id.

16 See Japan Determination 81 FR at 63380-81.

17 See id.

application of the two regimes, noted
the possibility that the CFTC Margin
Rule and the JFSA’s margin rules may
not apply to every uncleared swap that
a CSE may enter into with a Japanese
counterparty, and reminded CSEs that
substituted compliance is only available
to a CSE where it and its transaction are
subject to both the CFTC Margin Rule
and the JFSA’s margin requirements.8

Subsequent to publication of the
Japan Determination, Commission staff
was made aware that the lack of a
comparability determination with
respect to the scope of entities subject
to the CFTC Margin Rule and the JFSA’s
margin requirements was causing some
confusion as to the scope of substituted
compliance available under the Japan
Determination. Specifically, the Japan
Determination spoke only to the
comparability of certain requirements
under the Japan FIEA and the FIB
Ordinance but did not determine
whether margin requirements under the
JFSA Supervisory Guidelines could be
considered in making a substituted
compliance determination with respect
to Japanese entities that fall under
certain thresholds. To avoid any such
confusion going forward, the
Commission is addressing the
comparability of the scope of entities
subject to the jurisdictions’ respective
margin requirements, including the
JESA Supervisory Guidelines.

The CFTC Margin Rule and Cross-
Border Margin Rule apply only to CSEs,
i.e., SDs and MSPs registered with the
Commission for which there is not a
U.S. Prudential Regulator. Thus, only
such CSEs may rely on the
determinations herein for substituted
compliance, while CSEs for which there
is a U.S. Prudential Regulator must look
to the determinations of the U.S.
Prudential Regulators. The Commission
has consulted with the U.S. Prudential
Regulators in making these
determinations.

CSEs are not required to collect and/
or post margin with every uncleared
swap counterparty. The initial margin
obligations of CSEs under the CFTC
Margin Rule apply only to uncleared
swaps with counterparties that meet the
definition of “covered counterparty” in
§23.151.19 Such definition provides
that a “covered counterparty” is a
counterparty to a swap with a CSE that
is either a financial end user 2° that

18 Or the METI/MAFF margin rules, as discussed
above.

19 See §23.152.

20 See definition of “Financial end user” in
§23.151. In general, the definition covers entities
involved in regulated financial activity, including
banks, brokers, intermediaries, advisers, asset

exceeds a certain threshold of swap
activity (‘“material swaps exposure”) 21
or another SD or MSP.22 On the other
hand, the variation margin obligations
of CSEs under the CFTC Margin Rule
apply more broadly. Such obligations
apply to counterparties that are SDs or
MSPs and all financial end users, not
just those with “material swaps
exposure.” 28 Thus, importantly for
comparison with the non-cleared OTC
derivative margin requirements of
Japan, under the CFTC Margin Rule,
CSEs must exchange variation margin
with any counterparty that falls within
the definition of “financial end user”
without regard to the size of such
counterparty’s involvement in the swap
market or the risk it may present to the
CSE.

Pursuant to Article 29 of the Japan
FIEA, any person that engages in trade
activities that constitute “Financial
Instruments Business”’—which, among
other things, includes over-the-counter
transactions in derivatives (“OTC
derivatives’’) 2¢—must register as a
FIBO. Banks that conduct specified
activities in the course of trade,
including OTC derivatives, must register
under the FIEA as RFIs pursuant to
Article 33-2 of the FIEA. Banks
registered as RFIs are required to
comply with relevant laws and
regulations for FIBOs regarding
specified activities, including
transacting in OTC derivatives. Failure
to comply with any relevant laws and
regulations, Supervisory Guidelines, or
Public Notifications would subject the
applicant to potential sanctions or
corrective measures.

The JFSA margin requirements
generally apply to Type I FIBOs and

managers, collective investment vehicles, and
insurers.

21 See § 23.150, which defines the initial margin
threshold for financial end users as “material swaps
exposure.” Material swaps exposure for a financial
end user means that the entity and its margin
affiliates have an average daily aggregate notional
amount of uncleared swaps, uncleared security-
based swaps, foreign exchange forwards, and
foreign exchange swaps with all counterparties for
June, July and August of the previous calendar year
that exceeds $8 billion, where such amount is
calculated only for business days. An entity counts
the average daily aggregate notional amount of an
uncleared swap, an uncleared security-based swap,
a foreign exchange forward, or a foreign exchange
swap between the entity and a margin affiliate only
one time. For purposes of the calculation, an entity
does not count a swap that is exempt pursuant to
§23.150(b) or a security-based swap that qualifies
for an exemption under section 3C(g)(10) of the
Securities Exchange Act of 1934 (15 U.S.C. 78c—
3(g)(4)) and implementing regulations or that
satisfies the criteria in section 3G(g)(1) of the
Securities Exchange Act of 1934 (15 U.S.C. 78—
c3(g)(4)) and implementing regulations.

22 See definition of “swap entity” in § 23.150.

23 See § 23.153.

24 See Article 2(8)(iv) of the FIEA.
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RFIs (“JFSA Covered Entities”), and
JFSA Covered Entities must comply
with such requirements when
transacting with each other as well as
with foreign financial entities that enter
into non-centrally cleared OTC
derivatives “as a business” in a foreign
jurisdiction where the legal validity of
close-out netting is appropriately
confirmed.25 These entities are
collectively referred to hereinafter as
“JFSA Covered Counterparties.” All
current CSEs established under the laws
of Japan are registered in Japan as Type
I FIBOs under the supervision of the
JFSA, and are thus JFSA Covered
Entities.

Similar to the CFTC Margin Rule’s
“material swaps exposure” threshold for
application of the initial margin
requirements, the FIB Ordinance
requires initial margin with JFSA
Covered Counterparties only when both
counterparties meet or exceed a certain
threshold of non-cleared OTC
derivatives activity (the “JFSA Initial
Margin Threshold”).26 But, dissimilar to
the CFTC Margin Rule’s requirement
that CSEs exchange variation margin
with all swap entity and ““financial end
user” counterparties regardless of the
level of activity in uncleared swaps, the
JFSA margin requirements only require
JFSA Covered Entities to exchange
variation margin with JFSA Covered
Counterparties when both
counterparties exceed a minimum
trading volume threshold (the “JFSA
Variation Margin Threshold”).27 The
JFSA represents such minimum
threshold is expected to exclude only
those market participants that present so
little risk, at an individual firm level,
that the considerable costs associated
with compliance are not warranted.

Finally, non-centrally cleared OTC
derivatives with JFSA Covered
Counterparties below the JFSA

25 See FIB Ordinance, Article 123(10)(i)(a) and
Article 123(11)(i)(a). However, foreign governments,
foreign central banks, multilateral development
banks, and the Bank for International Settlements
are excluded. See id.

26 See FIB Ordinance, Article 123(11)(iv). In
general, the threshold for initial margin is whether
the average month-end aggregate notional amount
of non-cleared OTC derivatives, non-cleared OTC
commodity derivatives, and physically-settled FX
forwards and FX swaps of a consolidated group
(excluding inter-affiliate transactions) for March,
April, and May one year before the year in which
calculation is required exceeds JPY 1.1 trillion. As
of the date of this determination, JPY 1.1 trillion is
equivalent to approximately USD 10 billion.

271n general, a JFSA Covered Entity has exceeded
the JFSA Variation Margin Threshold if the average
total amount of the notional principal of its OTC
derivatives for a one-year period from April two
years before the year in which calculation is
required (or one year if calculated in December)
exceeds JPY 300 billion (approximately $2.7
billion).

Variation Margin Threshold and with
counterparties that are not JFSA
Covered Counterparties (together,
“Supervised Counterparties”) are only
subject to the JFSA Supervisory
Guidelines, which require the
establishment of an appropriate risk
management system in accordance with
relevant margin requirements under the
JFSA FIEA, but with considerable
latitude to tailor such requirements
based on the risk profiles and individual
circumstances of the Supervised
Counterparties.28

Despite the definitional differences
and differences in activity thresholds
with respect to the scope of application
of the CFTC Margin Rule and the JFSA’s
margin requirements, the Commission
notes that in transactions between
counterparties with the highest levels
activity in uncleared swaps (and thus
presumably present the most risk), both
the CFTC Margin Rule and the JFSA
margin requirements require both initial
and variation margin. CSEs that exceed
the JFSA Initial Margin Threshold
transacting with JFSA Covered
Counterparties that also exceed the
JFSA Initial Margin Threshold would be
required to collect and post initial and
variation margin in amounts and with
frequencies found comparable to the
same requirements under the CFTC
Margin Rule pursuant to the Japan
Determination.29 Although the
“material swaps exposure” threshold
under the CFTC Margin Rule
(denominated in USD) is currently
lower than the JFSA Initial Margin
Threshold (denominated in JPY), the
Commission recognizes that both are of
relatively similar magnitudes and
differences between the two are largely
due to fluctuating JPY/USD exchange
rates. Given that the initial margin
thresholds serve the same purpose and
are of relatively similar magnitudes, the
Commission has concluded that the
JFSA Initial Margin Threshold is
comparable in purpose and effect to the
CFTC “material swaps exposure”
threshold. The Commission also notes
that if a CSE/JFSA Covered Entity enters
into an uncleared swap with a CSE that
is a U.S. person, then it will be required
to exchange variation margin and post
initial margin in accordance with the
CFTC Margin Rule because substituted
compliance for variation margin and the
collection of initial margin is not
available.30 This requirement
significantly limits the extent to which
differences between the JFSA Initial

28 See JFSA Supervisory Guidelines at IV—2—
4(4)(0).

29 See Japan Determination, 81 FR at 63385-87.

30 See Cross-Border Margin Rule, 81 FR at 34829.

Margin Threshold and the CFTC
“material swaps exposure” threshold
could negatively impact systemic risk in
the United States.

With respect to uncleared swaps
between CSEs and Supervised
Counterparties that would be subject to
the CFTC Margin Rule but not subject to
the JFSA margin requirements other
than the more flexible JFSA Supervisory
Guidelines, the Commission recognizes
that the JFSA has determined that
Supervised Counterparties have so little
activity in the relevant uncleared
derivatives that they do not present risk
that warrants the considerable costs
associated with compliance to the full
extent of the JFSA margin requirements.

The Commission also notes that
application of the CFTC Margin Rule to
these Supervised Counterparties would
place CSEs otherwise eligible for
substituted compliance that are seeking
to transact business in Japan with
Supervised Counterparties at a
competitive disadvantage relative to
other firms subject only to the JFSA
Supervisory Guidelines.

With these factors in mind, the
Commission has concluded that with
respect to the margin requirements for
uncleared swaps between CSEs and
Supervised Counterparties, the JFSA
Supervisory Guidelines are comparable
in purpose and outcome to the CFTC
Margin Rule.

Accordingly, the Commission finds
that the scope of entities subject to non-
cleared OTC derivatives margin
requirements under the laws of Japan is
comparable in outcome to the scope of
entities subject to the CFTC Margin Rule
for purposes of § 23.160. A CSE that is
a JFSA Covered Entity and eligible for
substituted compliance under § 23.160
may therefore classify counterparties in
accordance with the margin
requirements of the JFSA FIEA, FIB
Ordinance, and JFSA Supervisory
Guidelines with respect to determining
whether initial or variation margin must
be exchanged, or whether only the risk
management requirements of the JFSA
Supervisory Guidelines will apply.
Where only the JFSA Supervisory
Guidelines will apply to non-cleared
OTC derivatives with a counterparty, a
CSE that is a JFSA Covered Entity and
eligible for substituted compliance
under § 23.160 may comply with any
relevant aspect of the CFTC Margin Rule
by complying with the JFSA
Supervisory Guidelines.

B. Treatment of Inter-Affiliate Derivative
Transactions

The Japan Determination was the first
comparability determination regarding
uncleared swap margin requirements
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issued by the Commission following the
establishment of its substituted
compliance framework in May, 2016.31
In the two years since issuing the Japan
Determination, the Commission has
issued one other determination for the
European Union (“EU”),32 and is
issuing a third for the requirements of
the Australia Prudential Regulatory
Authority concurrently with this
Amendment (the ‘“Australia
Determination’’). The Commission has
found the margin requirements for
uncleared swaps between affiliates
applicable in both the EU and Australia
comparable in outcome to the
Commission’s requirements, despite
marked differences between the
approach of the Commission and the
approach of those jurisdictions.33 In
addition, Commission staff is currently
analyzing the comparability of the
uncleared swap margin requirements of
a number of additional jurisdictions.
Based on our additional experience, the
Commission is now weighing certain
relevant factors in its determination
differently than when it first made the
Japan Determination, but still using an
outcomes-based approach.34 In the
Japan Determination, the Commission
concluded that the lack of a margin
requirement for inter-affiliate
transactions meant that the outcomes of
the two jurisdictions’ rules were not
comparable. In doing so, the
Commission acknowledged the JFSA’s
general oversight of the risk
management practices of JFSA Covered
Entities but did not believe that this
factor was sufficient to address the
differences between the two
jurisdictions’ margin regimes.3% The
Commission has reconsidered the effect
of this factor in light of a more complete
understanding of the JFSA’s oversight
practices, and other relevant facts and
circumstances, in conducting its
assessment of whether the Japanese
margin regime achieves an outcome that
is comparable to that of the CFTC
Margin Rule.

The Commission notes that the BCBS/
I0SCO Framework recognizes that the
treatment of inter-affiliate derivative
transactions will vary between
jurisdictions. Thus, the BCBS/IOSCO
Framework does not set standards with
respect to the treatment of inter-affiliate

31 See Cross-Border Margin Rule.

32 See Comparability Determination for the
European Union: Margin Requirements for
Uncleared Swaps for Swap Dealers and Major Swap
Participants, 82 FR 48394 (Oct. 18, 2017)
(hereinafter, the “EU Determination”).

33 See e.g., the EU Determination, 82 FR at 48399—
01.

34 See §23.160(c)(3).

35 See Japan Determination, 81 FR at 63382.

transactions. Rather, it recommends that
regulators in each jurisdiction review
their own legal frameworks and market
conditions and put in place margin
requirements applicable to inter-affiliate
transactions as appropriate.3® In
determining comparability,
considerations of comity are particularly
relevant under this type of international
framework.37

The following amends and restates
the entirety of the discussion and
determination of the Commission with
respect to Commission requirements for
treatment of inter-affiliate transactions
as it appeared in the Japan
Determination.

1. Commission Requirements for Inter-
Affiliate Transactions

The Commission determined through
its CFTC Margin Rule to provide rules
for swaps between “margin affiliates.”
The definition of “‘margin affiliates”
provides that a company is a margin
affiliate of another company if: (1)
Either company consolidates the other
on a financial statement prepared in
accordance with U.S. Generally
Accepted Accounting Principles, the
International Financial Reporting
Standards, or other similar standards;
(2) both companies are consolidated
with a third company on a financial
statement prepared in accordance with
such principles or standards; or (3) for
a company that is not subject to such
principles or standards, if consolidation
as described in paragraph (1) or (2)
would have occurred if such principles
or standards had applied.38

With respect to swaps between
margin affiliates, the CFTC Margin Rule,
with one exception explained below,
provides that a CSE is not required to
collect initial margin 39 from a margin
affiliate provided that the CSE meets the
following conditions: (i) The swaps are
subject to a centralized risk management
program that is reasonably designed to
monitor and to manage the risks
associated with the inter-affiliate swaps;
and (ii) the CSE exchanges variation
margin with the margin affiliate.40

In an exception to the foregoing
general rule, the CFTC Margin Rule does
require CSEs to collect initial margin
from non-U.S. affiliates that are

36 See BCBS/IOSCO Framework, Element 6:
Treatment of transactions with affiliates.

37 As discussed above, the CFTC and the JFSA
participated in the BCBS/IOSCO WGMR.

38 See § 23.151.

39 “Initial margin” is margin exchanged to protect
against a potential future exposure and is defined
in §23.151 to mean the collateral, as calculated in
accordance with § 23.154 that is collected or posted
in connection with one or more uncleared swaps.

40 See § 23.159(a).

financial end users that are not subject
to comparable initial margin collection
requirements on their own outward-
facing swaps with financial end users.4?
This provision is an anti-evasion
measure that is designed to prevent the
potential use of affiliates to avoid
collecting initial margin from third
parties. For example, suppose an
unregistered non-U.S. affiliate of a CSE
enters into a swap with a financial end
user and does not collect initial margin
equivalent to that which would have
been required if such affiliate were
subject to the CFTC Margin Rule.
Suppose further that the affiliate then
enters into a swap with the CSE.
Effectively, the risk of the swap with the
third party would have been passed to
the CSE without any initial margin. The
rule would require this affiliate to post
initial margin with the CSE. The rule
would further require that the CSE
collect initial margin even if the affiliate
routed the trade through one or more
other affiliates.42

The Commission stated in the CFTC
Margin Rule that its inter-affiliate initial
margin requirement is consistent with
its goal of harmonizing its margin rules
as much as possible with the BCBS/
I0SCO Framework.43 Such Framework,
for example, states that the exchange of
initial and variation margin by affiliated
parties ‘“‘is not customary” and that
initial margin in particular “would
likely create additional liquidity
demands.” #¢ With an understanding
that many authorities, such as those in
Europe and Japan, were not expected to
require initial margin for inter-affiliate
swaps, the Commission recognized that
requiring the posting and collection of
initial margin for inter-affiliate swaps
generally would be likely to put CSEs at
a competitive disadvantage to firms in
other jurisdictions.45

Unlike the general rule for initial
margin, however, the CFTC Margin Rule
does require CSEs to exchange variation
margin with margin affiliates that are
SDs, MSPs, or financial end users (as is
also required under the U.S. Prudential
Regulators’ rules).46 The Commission
believes that marking open positions to
market each day and requiring the
posting or collection of variation margin
reduces the risks of inter-affiliate swaps.

41 See § 23.159(c).

42 See id.

43 See CFTC Margin Rule, 81 FR at 674.

44 See BCBS/IOSCO Framework, Element 6:
Treatment of transactions with affiliates.

45 See CFTC Margin Rule, 81 FR at 674.

46 See § 23.159(b), Prudential Regulators’ Margin
Rule, 80 FR at 74909.
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2. Requirements for Inter-Affiliate OTC
Derivatives Under the Laws of Japan

Under Article 123(10) and (11) of
Japan’s FIB Ordinance, the JFSA’s
margin requirements do not apply to
OTC derivative transactions between
counterparties that are “Parent
Companies of the FIBOs conducting the
transactions, Subsidiary Companies or
Subsidiary Companies of the Parent
Companies (excluding the FIBOs), or an
entity equivalent to these under the
laws and regulations of a foreign state.”
These terms are defined in the Ministry
of Finance of Japan’s Ordinance on
Terminology, Forms, and Preparation
Methods of Consolidated Financial
Statements,*” and the Commission
recognizes that such are generally
defined in keeping with the
Commission’s definition of “margin
affiliate” for purposes of the CFTC
Margin Rule, discussed above.

However, in mitigation of not
requiring margin between Consolidated
Companies, the JFSA has explained that
its capital requirements for FIBOs/RFIs
apply not only on a consolidated basis
but also on an individual, non-
consolidated basis. Thus, a CSE that is
a FIBO/RFI is required to hold enough
capital to cover exposures under non-
cleared OTC derivatives to individual
entities in the same consolidated group.
This capital requirement covers
uncollateralized inter-affiliate exposure.
Such capital requirement can be
reduced if the CSE collects initial and/
or variation margin for such inter-
affiliate transactions.

In addition to this, the JFSA has
explained that its supervision of FIBOs/
RFIs is a principles-based approach,
and, in accordance with this approach,
the JFSA’s “Guideline for Financial
Conglomerates Supervision” requires
financial holding companies and parent
companies to measure, monitor, and
manage the risks caused by inter-
affiliate transactions. Further, the JFSA’s
“Inspection manual for financial
holding companies” requires financial
holding companies to establish a robust
governance framework and risk
management system at a centralized
group level, that would, in operation,
require management of the risks caused
by inter-affiliate transactions. Based on
the foregoing, the JFSA has emphasized
that it is not necessary for it to require
the risk management procedures of
FIBOs/RFIs applicable to inter-affiliate
transactions to rely on margin
requirements alone. Rather, taking into
account capital requirements and the

47 See Ordinance of the Ministry of Finance No.
28 of October 30, 1976.

JFSA’s supervision and inspection
programs, the JFSA represents that it
ensures the safety and soundness of
FIBOs/RFIs as a whole.

3. Commission Determination

Having compared the outcomes of the
JFSA’s margin requirements applicable
to inter-affiliate non-cleared OTC
derivatives to the outcomes of the
Commission’s corresponding margin
requirements applicable to inter-affiliate
uncleared swaps and reconsidered those
outcomes in the broader context of the
JFSA’s prudential oversight of risk
management and capital requirements,
the Commission finds that the treatment
of inter-affiliate transactions under the
CFTC Margin Rule and the treatment of
those transactions under the JFSA’s
margin requirements are comparable in
outcome for purposes of § 23.160.

The CFTC Margin Rule generally
excludes transactions between CSEs and
their margin affiliates from its initial
margin requirements 48 and subjects
such inter-affiliate transactions to its
variation margin requirements. The
JFSA margin requirements, on the other
hand, exclude inter-affiliate transactions
of JFSA Covered Entities from both
initial and variation margin
requirements.

An uncleared swap with an affiliate
presents credit risk to a CSE. The
Commission has determined that this
credit risk must be managed by marking
open positions to market each day and
requiring the posting or collection of
variation margin. If the affiliate were to
default, the margin provided by the
affiliate would allow a CSE to continue
to meet its obligations. The JFSA on the
other hand has determined that this
credit risk can be adequately managed
by specific capital requirements and
more general risk management
standards that require financial holding
companies and parent companies to
measure, monitor, and manage the risks
caused by inter-affiliate transactions to
holistically ensure the safety and
soundness of the consolidated
companies of which JFSA Covered
Entities are a part. In 2013, the
Commission found the JFSA’s risk
management requirements for JFSA
Covered Entities comparable to the
Commission’s risk management
requirements for SDs and MSPs under
subpart J of part 23 of the Commission’s
regulations.49 In addition,
uncollateralized credit risk from inter-

48 See infra note 51.

49 See Comparability Determination for Japan:
Certain Entity-Level Requirements, 78 FR 78910
(Dec. 27, 2013).

affiliate swaps would be subject to
capital requirements under the
Commission’s proposed capital rules for
CSEs.50

The Commission notes that if a CSE/
JFSA Covered Entity enters into an
uncleared swap with a margin affiliate
that is itself a CSE and a U.S. person,
then it will be required to exchange
variation margin in accordance with the
CFTC Margin Rule because the U.S. CSE
is required to do so and substituted
compliance for the inter-affiliate
variation margin requirement is not
available to U.S. CSEs.5! In addition, the
Commission is aware of the historic
volume and aggregate size of inter-
affiliate uncleared swaps of CSEs that
may currently be eligible for substituted
compliance pursuant to this
determination. Given the inability to
affirmatively transfer risk to U.S. margin
affiliates that are CSEs without variation
margin, the historic level of relevant
inter-affiliate activity, and the capital
and risk management requirements of
both the JFSA and the Commission, and
considerations of comity,52 the
Commission has concluded that the
requirements under the laws of Japan
with respect to inter-affiliate margin for
uncleared swaps are comparable to the
requirements of the CFTC Margin Rule
for purposes of § 23.160. The
Commission intends to monitor the
volume and aggregate size of inter-
affiliate swaps of CSEs that may be
eligible for substituted compliance
pursuant to this determination and, to
the extent it deems prudent, may
consult with the JFSA regarding the
capital and risk management treatment
of the attendant risk of such swaps.

50 See Capital Requirements for Swap Dealers and
Major Swap Participants, 81 FR 91252, 91258 (Dec.
16, 2016).

51 See Cross-Border Margin Rule, 81 FR at 34829.
The Commission notes that, subject to certain
conditions, a CSE is generally not required to
collect initial margin from a margin affiliate. See
§23.159(a)(1). However, a CSE would be required
to collect initial margin from a margin affiliate that
is a financial end user where the margin affiliate is
located in a jurisdiction that the Commission has
not found to be eligible for substituted compliance
with regard to the CFTC Margin Rule, and the
margin affiliate does not collect initial margin on
its swaps with unaffiliated third parties for which
initial margin would be required if the swap were
subject to the CFTC Margin Rule. See
§23.159(c)(2)(ii). With this Amendment, the
Commission has found Japan to be eligible for
substituted compliance with regard to all aspects of
the CFTC Margin Rule, and thus, a CSE would
generally not be required to collect initial margin
from a margin affiliate in Japan that is a financial
end user. See §23.159(c)(2)(iii).

52]t is noted that the JFSA has provided
reciprocal recognition of the CFTC Margin Rule.
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Issued in Washington, DC on March 26,
2019, by the Commission.

Robert Sidman,
Deputy Secretary of the Commission.

Note: The following appendices will not
appear in the Code of Federal Regulations.

Appendices to Amendment to
Comparability Determination for Japan:
Margin Requirements for Uncleared
Swaps for Swap Dealers and Major
Swap Participants

Appendix 1—Commission Voting
Summary

On this matter, Chairman Giancarlo and
Commissioners Quintenz, Behnam, Stump,
and Berkovitz voted in the affirmative. No
Commissioner voted in the negative.

Appendix 2—Statement of Chairman J.
Christopher Giancarlo

Today the Commission is amending its
previous comparability determination for
Japan with respect to margin requirements
for uncleared swaps published on September
15, 2016.1 The amendment makes a positive
determination of comparability with respect
to the scope of entities subject to margin
requirements and the treatment of inter-
affiliate transactions. All other findings and
determinations contained in the original
comparability determination remain
unchanged and in full force and effect.

When the Commission issued its rule
addressing the cross-border application of
margin requirements for uncleared swaps in
2016,2 I expressed my disagreement with the
approach the Commission established as
overly complex and unduly narrow.3 I also
expressed my concern that the Commission’s
“element-by-element” methodology for
determining when substituted compliance
with a foreign regulator’s margin regime
would be permitted is contrary to the
principles-based, holistic analysis the
Commission has used in the past.

This overly complex and unduly narrow
approach was reflected in the original
comparability determination for Japan, which
left firms subject to an impractical patchwork
of U.S. and foreign regulations for cross-
border transactions. I am pleased that the
Commission has reconsidered its original
finding and now finds that the remaining

1 See Comparability Determination for Japan:
Margin Requirements for Uncleared Swaps for
Swap Dealers and Major Swap Participants, 81 FR
63376 (Sep. 15, 2016), available at: https://
www.govinfo.gov/content/pkg/FR-2016-09-15/pdf/
201 6-22045.pdf.

2 See Margin Requirements for Uncleared Swaps
for Swap Dealers and Major Swap Participants—
Cross-Border Application of the Margin
Requirements, 81 FR 34818 (May 31, 2016),
available at: https://www.govinfo.gov/content/pkg/
FR-2016-05-31/pdf/2016-12612.pdf.

3 See Statement of Commissioner J. Christopher
Giancarlo on the Comparability Determination for
Japan: Margin Requirements for Uncleared Swaps
for Swap Dealers and Major Swap Participants (Sep.
8, 2016), available at: https://www.cftc.gov/
PressRoom/SpeechesTestimony/giancarlo
statement090816b.

Japanese margin transaction requirements are
comparable in outcome to the Commission’s
own requirements.

Substituted compliance helps preserve the
benefits of an integrated, global swap market
by reducing the degree to which market
participants will be subject to multiple sets
of regulations. Further, substituted
compliance builds on international efforts to
develop a global margin framework. Today’s
comparability determination is further
evidence that the Commission is committed
to showing deference to foreign jurisdictions
that have comparable regulatory and
supervisory regimes.

Appendix 3—Supporting Statement of
Commissioner Brian Quintenz

I support the expansion of the
Commission’s 2016 Margin Comparability
Determination for Japan (Determination).? I
am pleased that the amendments to the
Determination adopted by the Commission
today apply an outcomes-based approach to
substituted compliance and recognize the
discretion of Japanese financial regulators to
implement reforms consistent with the G-20
framework in a manner suited to their local
markets. Moreover, the expanded
Determination is appropriately deferential to
our counterparts in Japan, who have already
found CFTC margin regulations to be
comparable to their own.

In the past, overly narrow comparability
determinations have sometimes required
Commission staff to provide additional no-
action relief to address relatively minor
differences between regimes. For example,
after the 2016 Japan Determination was
issued, swap dealers requested relief from the
requirement to post and collect variation
margin on a T+1 timeframe with certain
counterparties.2 Instead of the T+1 standard,
these firms requested a T+3 standard, in
order to accommodate the use of Japanese
Government Bonds (a very common form of
collateral in Japan), which settle in two or
three days. The relief was needed in order to
allow swap dealers to continue transacting
with smaller Japanese counterparties. I am
pleased that under the comprehensive
Determination issued today, further no-action
relief will not be necessary because the
Determination appropriately accounts for
swap dealers’ various types of counterparties
and the timing of collateral exchanges.

It is also important to note that while the
Determination is deferential to the approach
taken in Japan, it limits the flow of risk back
to the United States. This is because under
the Commission’s Cross-Border Margin Rule,
when a U.S. swap dealer enters into an
uncleared swap with a Japanese swap dealer
or end-user, it is required to collect initial

1 Comparability Determination for Japan: Margin
Requirements for Uncleared Swaps for Swap
Dealers and Major Swap Participants, 81 FR 63376
(Sept. 15, 2016).

2CFTC Staff Letter No. 17-13, Commission
Regulation 23.153: Time-Limited No-Action
Position for the Timing of the Posting and
Collection of Variation Margin from Certain
Counterparties Operating in Japan (Feb. 23, 2017),
https://www.cftc.gov/sites/default/files/idc/groups/
public/@Irlettergeneral/documents/letter/17-13.pdf.

margin and variation margin must be
exchanged. In the case of uncleared swaps
between affiliated U.S. and non-U.S. swap
dealers, variation margin is always required.
Moreover, the Commission will continue to
work closely with the Financial Services
Agency of Japan to coordinate our
supervision and oversight of regulated
entities that operate on a cross-border basis
in both the United States and Japan.3

I would like to thank the staff of the
Division of Swap Dealer and Intermediary
Oversight for their hard work in issuing
today’s amended Determination. I would also
like to compliment Chairman Giancarlo for
his leadership on the cross-border regulation
of the global swaps market. The Chairman
has presented a vision for cross-border
regulation grounded in deference and
recognition that many of our global
counterparts have implemented post-crisis
reforms comparable to our own. I strongly
support this vision and believe it is essential
to maintaining a liquid, competitive global
swaps market and avoiding regulatory-driven
market fragmentation.

Appendix 4—Statement of
Commissioner Dan M. Berkovitz

I support today’s Amendment to
Comparability Determination for Japan:
Margin Requirements for Uncleared Swaps
for Swap Dealers and Major Swap
Participants (“Amended Japan
Determination”).

The Commission’s regulations governing
margin requirements for uncleared swaps
(“CFTC Margin Rules”) help mitigate risks
posed by uncleared swaps to swap dealers,
major swap participants, and the overall U.S.
financial system.? In this regard, the CFTC
Margin Rules—and other rules around the
world requiring margin for uncleared
swaps—are a fundamental component of the
regulatory reforms adopted in the wake of the
2008 financial crisis.

In 2016, the CFTC adopted its cross-border
margin rule to permit swap dealers and major
swap participants located in non-U.S.
jurisdictions to comply with the CFTC’s
Margin Rules by meeting the similar rules of
their home jurisdiction if the Commission
has deemed those rules comparable.2 This
framework for “substituted compliance”
supports the global nature of the swaps
market and conforms to the directive in the
Dodd-Frank Act for the Commission to
consult and coordinate with international
regulators to establish consistent
international standards for the regulation of
swaps entities and activities.? The

3Memorandum of Cooperation Related to the
Supervision of Cross-Border Covered Entities
(March 10, 2014), https://www.cftc.gov/idc/groups/
public/%40internationalaffairs/documents/file/
cftc-jfsamoc031014.pdf.

1 See Margin Requirements for Uncleared Swaps
for Swap Dealers and Major Swap Participants, 81
FR 636 (Jan. 6, 2016).

2 See Margin Requirements for Uncleared Swaps
for Swap Dealers and Major Swap Participants—
Cross-Border Application of the Margin
Requirements, 81 FR 34818 (May 31, 2016).

3 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376, at section 752 (2010).
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substituted compliance framework helps
reduce duplicative and overlapping
regulatory requirements where effective
comparable regulation exists, facilitates the
ability of U.S. market participants to compete
in foreign jurisdictions, and is consistent
with the principle of international comity.

The CFTC’s cross-border margin rule
establishes an outcomes-based approach that
considers a number of factors and does not
require strict conformity with the CFTC
Margin Rules. As I have said before, a
comparability determination should not be
based solely on the home country’s written
laws and regulations, but also consider the
country’s broader system of regulation,
including oversight and enforcement. In
addition, the nature of the other country’s
relevant markets may be taken into account.
Finally, in considering these issues, the
Commission should keep in mind the
principle of comity: the reciprocal
recognition of the legislative, executive, and
judicial acts of another jurisdiction.* Given
all of these factors, the analysis for each
determination often is unique and can
change over time as circumstances change.

The Amended Japan Determination finds
comparability regarding the scope of entities
subject to the margin requirements and the
treatment of margining for inter-affiliate
transactions. The Commission’s original
determination for Japan’s margin rules,
issued on September 15, 2016, did not find
comparability in these areas. Subsequently, it
appeared that the absence of a finding of
comparability regarding the scope of entities
and inter-affiliate swaps issues was causing
some confusion in applying the original
determination. The CFTC staff therefore
further reviewed applicable Japanese laws
and regulations and engaged heavily with the
Japan Financial Services Agency (“JFSA”) to
develop a more complete understanding of
how the JFSA regulates and supervises
margining for the scope of entities that enter
into swaps and inter-affiliate swap
transactions. The in-depth analysis outlined
in today’s Amended Japan Determination
reflects a more holistic understanding by the
Commission of the JFSA’s approach to
managing the risks of swap trading for the
scope of relevant entities and inter-affiliate
swaps. The analysis also notes the potential
for risks from these swap activities returning
to the United States is expected to be
significantly mitigated.

For example, although the JFSA does not
require variation margin for the same scope
of entities covered by the CFTC Margin
Rules, the JFSA indicated that the entities
excluded tend to be smaller and have less
regular involvement in the swap markets,
thereby presenting less risk to the financial
system. Furthermore, as noted in the
determination, if a Japanese entity that would
otherwise be subject to the CFTC Margin
Rules, but for substituted compliance, enters
into swaps with any U.S. entity covered by
the CFTC Margin Rules, then both entities are
required to exchange margin per our rules.

4 See Restatement (Third) of The Foreign
Relations Law in the United States, section 101
(1987) (Am. Law Inst. 2019); https://
www.law.cornell.edu/wex/comity.

This requirement limits the possibility of
unmargined risk coming to the U.S.
Similarly, for inter-affiliate swap treatment, a
more complete understanding of the JFSA’s
approach to requiring Japanese affiliates to
hold more capital when margin is not
exchanged with other affiliates, among other
things, helps offset exposures not covered
when margin is not collected.

As with other jurisdictions where the legal
and regulatory structure does not mirror our
own, and the substituted compliance
determinations are based on the overall
outcome of the regulatory system, subsequent
monitoring may be appropriate to confirm
that our initial understanding of the
regulatory structure and the expected
outcomes is accurate. Accordingly, I
encourage the CFTC staff to periodically
assess the implementation of this
determination to confirm our expectations
are accurate.

I thank the CFTC staff for their thorough
work on this determination and appreciate
their responsiveness to our comments and
suggestions. I would also like to thank my
fellow Commissioners for their collaboration
in helping us reach this positive outcome.

[FR Doc. 2019-06152 Filed 3—29-19; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 73
[Docket No. FDA-2017-C-1951]

Reinstatement of Color Additive
Listing for Lead Acetate

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA or we) is
reinstating the provision removed by
our October 2018 final rule to amend
the color additive regulations to no
longer provide for the use of lead acetate
in cosmetics intended for coloring hair
on the scalp. This action does not reflect
any change in our determination that
new data demonstrate that there is no
longer a reasonable certainty of no harm
from the use of this color additive. We
are reinstating this provision only
because it was removed from the Code
of Federal Regulations before we had
the opportunity to take final action on
the objections we received to the
October 2018 final rule. This provision
is being reinstated pending final FDA
action on objections to the final rule.
DATES: Effective April 1, 2019.

FOR FURTHER INFORMATION CONTACT:
Molly A. Harry, Center for Food Safety
and Applied Nutrition, Food and Drug

Administration, 5001 Campus Dr.,
College Park, MD 20740-3835, 240—
402—-1075.

SUPPLEMENTARY INFORMATION:
I. Background

In the Federal Register of October 31,
2018 (83 FR 54665), FDA issued a final
rule repealing the color additive
regulation at § 73.2396 (21 Code of
Federal Regulations (CFR) 73.2396) to
no longer provide for the use of lead
acetate in cosmetics intended for
coloring hair on the scalp because new
data available since lead acetate was
permanently listed demonstrate that
there is no longer a reasonable certainty
of no harm from the use of this color
additive. We gave interested persons
until November 30, 2018, to file
objections and requests for a hearing on
the final rule. The preamble to the final
rule stated the effective date of the final
rule would be on December 3, 2018,
except as to any provisions that may be
stayed by the proper filing of objections
(83 FR 54665 at 54673). We received
objections and a request for a hearing on
the objections from a manufacturer of
hair dyes containing lead acetate. Under
sections 701(e)(2) and 721(d) of the
Federal Food, Drug, and Cosmetic Act
(FD&C Act) (21 U.S.C. 371(e)(2) and
379e(d)), the filing of the objections
operates to stay the effective date of the
final rule until FDA takes final action on
the objections. For access to the docket
to read the objections received, go to
https://www.regulations.gov and insert
the docket number, found in brackets in
the heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

Our October 2018 final rule provided
an effective date of December 3, 2018,
and, on that date, § 73.2396 was
removed from the CFR. However, under
the FD&C Act, the filing of the
objections operates to stay the
effectiveness of our revocation until we
take final action on the objections. To
implement a stay of effectiveness as
required by sections 701(e)(2) and
721(d) of the FD&C Act, we need to
restore § 73.2396 to the CFR. Thus, we
are issuing this final rule to reinstate
§73.2396 so that we may follow the
appropriate process to address the
objections that were filed. That
provision will remain in place pending
final FDA action on the objections to the
October 2018 final rule. This action
does not reflect any change in our
determination that new data
demonstrate that there is no longer a
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reasonable certainty of no harm from the
use of this color additive.

FDA finds good cause for issuing this
final rule without notice and comment
under the Administrative Procedure Act
(5 U.S.C. 553(b)(3)(B)) and FDA
regulations (§ 10.40(e)(1) (21 CFR
10.40(e)(1))). Notice and comment are
unnecessary because this final rule is to
correct the removal of a CFR provision
where FDA’s October 2018 final rule
removing this provision was stayed
under the FD&C Act pending final FDA
action on objections to that rule.
Therefore, we have determined that
notice and comment is unnecessary. In
addition, we find good cause for this
final rule to become effective on the
date of publication under 5 U.S.C.
553(d)(3) and § 10.40(c)(4)(ii).

II. Analysis of Environmental Impact

We have determined under 21 CFR
25.30(i) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

III. Paperwork Reduction Act of 1995

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

IV. Economic Analysis of Impacts

We have examined the impacts of the
final rule under Executive Order 12866,
Executive Order 13563, Executive Order
13771, the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4). Executive Orders 12866 and
13563 direct us to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). Executive Order
13771 requires that the costs associated
with significant new regulations “shall,
to the extent permitted by law, be offset
by the elimination of existing costs
associated with at least two prior
regulations.” We believe that this final
rule is not a significant regulatory action
as defined by Executive Order 12866.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant economic impact of a rule on
small entities. Because the final rule
does not impose compliance costs on

small entities, we certify that the final
rule will not have a significant
economic impact on a substantial
number of small entities.

The Unfunded Mandates Reform Act
of 1995 (section 202(a)) requires us to
prepare a written statement, which
includes an assessment of anticipated
costs and benefits, before issuing “any
rule that includes any Federal mandate
that may result in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100,000,000 or more (adjusted
annually for inflation) in any one year.”
The current threshold after adjustment
for inflation is $154 million, using the
most current (2018) Implicit Price
Deflator for the Gross Domestic Product.
This final rule would not result in an
expenditure in any year that meets or
exceeds this amount.

V. Federalism

We have analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. We have
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, we
have concluded that the rule does not
contain policies that have federalism
implications as defined in the Executive
Order and, consequently, a federalism
summary impact statement is not
required.

VI. Consultation and Coordination With
Indian Tribal Governments

We have analyzed this rule in
accordance with the principles set forth
in Executive Order 13175. We have
determined that the rule does not
contain policies that have substantial
direct effects on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.
Accordingly, we conclude that the rule
does not contain policies that have
tribal implications as defined in the
Executive Order and, consequently, a
tribal summary impact statement is not
required.

List of Subjects in 21 CFR Part 73
Color additives, Cosmetics, Drugs,
Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner

of Food and Drugs, 21 CFR part 73 is
amended as follows:

PART 73—LISTING OF COLOR
ADDITIVES EXEMPT FROM
CERTIFICATION

m 1. The authority citation for part 73
continues to read as follows:

Authority: 21 U.S.C. 321, 341, 342, 343,
348, 351, 352, 355, 361, 362, 371, 379e.

m 2. Add § 73.2396 to subpart C to read
as follows:

§73.2396 Lead acetate.

(a) Identity. The color additive lead
acetate is the trihydrate of lead (2+) salt
of acetic acid. The color additive has the
chemical formula Pb(OOCCHs3),-3H,0.

(b) Specifications. Lead acetate shall
conform to the following specifications
and shall be free from impurities other
than those named to the extent that such
impurities may be avoided by good
manufacturing practice:

(1) Water-insoluble matter, not more
than 0.02 percent.

(2) pH (30 percent solution weight to
volume at 25 °C), not less than 4.7 and
not more than 5.8.

(3) Arsenic (as As), not more than 3
parts per million.

(4) Lead acetate, not less than 99
percent.

(5) Mercury (as Hg), not more than 1
part per million.

(c) Uses and restrictions. The color
additive lead acetate may be safely used
in cosmetics intended for coloring hair
on the scalp only, subject to the
following restrictions:

(1) The amount of the lead acetate in
the cosmetic shall be such that the lead
content, calculated as Pb, shall not be in
excess of 0.6 percent (weight to
volume).

(2) The cosmetic is not to be used for
coloring mustaches, eyelashes,
eyebrows, or hair on parts of the body
other than the scalp.

(d) Labeling requirements. (1) The
label of the color additive lead acetate
shall conform to the requirements of
§70.25 of this chapter, and bear the
following statement or equivalent:

Wash thoroughly if the product comes
into contact with the skin.

(2) The label of the cosmetic
containing the color additive lead
acetate, in addition to other information
required by the Federal Food, Drug, and
Cosmetic Act, shall bear the following
cautionary statement, conspicuously
displayed thereon:
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CAUTION: Contains lead acetate. For external use only. Keep this product out of children’s reach. Do not use on cut or abraded scalp. If
skin irritation develops, discontinue use. Do not use to color mustaches, eyelashes, eyebrows, or hair on parts of the body other than the
scalp. Do not get in eyes. Follow instructions carefully and wash hands thoroughly after each use.

(e) Exemption for certification.
Certification of this color additive for
the prescribed use is not necessary for
the protection of the public health and
therefore batches thereof are exempt
from the certification requirements of
section 721(c) of the Federal Food, Drug,
and Cosmetic Act.

Dated: March 27, 2019.
Lowell J. Schiller,
Acting Associate Commissioner for Policy.
[FR Doc. 2019-06238 Filed 3—-29-19; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 806

[Docket No. FDA-2019-N-1345]

Medical Devices; Technical
Amendment

AGENCY: Food and Drug Administration;
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA or Agency) is
amending the medical device reports of
corrections and removals regulation to
correct three inaccurate cross-
references. This action is editorial in
nature and is intended to improve the
accuracy of the Agency’s regulations.

DATES: This rule is effective April 1,
2019.

FOR FURTHER INFORMATION CONTACT:
Madhusoodana Nambiar, Office of the
Center Director, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 5518, Silver Spring,
MD 20993-0002, 301-796-5837.

SUPPLEMENTARY INFORMATION: FDA is
amending 21 CFR 806.1 to correct three
inaccurate cross-references to ensure
accuracy and clarity in the Agency’s
medical device regulations regarding
medical device reports of corrections
and removals. Publication of this
document constitutes final action under
the Administrative Procedure Act (5
U.S.C. 553). FDA has determined that
notice and public comment are
unnecessary because this amendment to
the regulation is nonsubstantive and

provides only technical changes to
correct inaccurate cross-references.

In the Federal Register of September
24,2013 (78 FR 58821), FDA added the
definition of “Human cells, tissues, or
cellular or tissue-based product (HCT/P)
regulated as a device” at § 806.2(f). The
addition of this definition caused the
paragraphs following paragraph (f) in
§806.2 to be redesignated
alphabetically. Although the definitions
of the terms were correct in § 806.2, the
paragraphs in § 806.1(b) cross-
referenced three of the definitions
(market withdrawal, routine servicing,
and stock recovery) from § 806.2 based
on the previous designations.

List of Subjects in 21 CFR Part 806

Imports; Medical devices; Reporting
and recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 806 is
amended as follows:

PART 806—MEDICAL DEVICES;
REPORTS OF CORRECTIONS AND
REMOVALS

m 1. The authority citation for part 806
continues to read as follows:

Authority: 21 U.S.C. 352, 360, 3601i, 360j,
371, 374.

m 2. In § 806.1, revise paragraphs (b)(2)
through (4) to read as follows:

§806.1 Scope.

* * * * *

(b) * % %

(2) Market withdrawal as defined in
§806.2(i)

(3) Routine servicing as defined in
§806.2(1).

(4) Stock recovery as defined in
§806.2(m).

Dated: March 26, 2019.
Lowell J. Schiller,
Acting Associate Commissioner for Policy.
[FR Doc. 2019-06139 Filed 3—29-19; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 866

[Docket No. FDA-2011-N-0103]

RIN 0910-AH98

Microbiology Devices; Classification of

In Vitro Diagnostic Devices for Bacillus
Species Detection

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA, the Agency, or
we) is issuing a final rule to classify in
vitro diagnostic devices for Bacillus
species (spp.) detection into class I
(special controls) and to continue to
require a premarket notification (510(k))
to provide a reasonable assurance of
safety and effectiveness of the device.
FDA is also establishing special controls
in a special controls guideline in
addition to restricting use and
distribution of the devices. An in vitro
diagnostic device for Bacillus spp.
detection is a prescription device used
to detect and differentiate among
Bacillus spp. and presumptively
identify B. anthracis and other Bacillus
spp. from cultured isolates or clinical
specimens as an aid in the diagnosis of
anthrax and other diseases caused by
Bacillus spp.

DATES: This rule is effective May 1,
2019. See further discussion in section
V “Implementation Strategy’’.
ADDRESSES: For access to the docket to
read background documents or
comments received, go to https://
www.regulations.gov and insert the
docket number found in brackets in the
heading of this final rule into the
“Search” box and follow the prompts,
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Beena Puri, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 4502, Silver Spring,
MD 20993-0002, 301-796-6202.
Beena.Puri@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:
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I. Executive Summary

A. Purpose of the Final Rule

FDA is classifying in vitro diagnostic
devices for Bacillus species (spp.)
detection (product codes NVQ, NPO,
NRL, NHT, and NWZ) into class II
(special controls), establishing special
controls in a special controls guideline
entitled ““Class II Special Controls
Guideline: In Vitro Diagnostic Devices
for Bacillus spp. Detection,” restricting
the device to prescription use, and
restricting distribution of these devices
to laboratories that follow public health
guidelines that address appropriate
biosafety conditions, interpretation of
test results, and coordination of findings
with public health authorities.

This decision is based upon the
recommendations from the
Microbiology Devices Advisory Panel
(the Panel), public comments received
following the publication of the
proposed rule, FDA’s experience with
these devices. FDA believes that the
special controls established and
imposed by this final rule and special
controls guideline, together with the
general controls, will provide a
reasonable assurance of safety and
effectiveness of the device. Further,
FDA believes that the restrictions on use
and distribution are required for the safe
and effective use of the device.

B. Summary of the Major Provisions of
the Final Rule

This final rule classifies in vitro
diagnostic devices for Bacillus spp.
detection into class II (special controls),
and establishes special controls in a
special controls guideline entitled
“Class II Special Controls Guideline: In
Vitro Diagnostic Devices for Bacillus
spp- Detection” which address: (1)
Specific information relating to the
devices’ intended use, components,
testing procedures, specimen storage/
shipping conditions, and interpretation/

reporting; (2) detailed descriptive
information regarding the studies
required to demonstrate appropriate
performance and control against assays
that may otherwise fail to perform to
acceptable standards; (3) specific
labeling requirements; and (4) certain
information that must be submitted for
in vitro diagnostic devices for Bacillus
spp. detection that use nucleic acid
amplification.

This rule also restricts the use and
distribution of these devices. Because
handling the quality control organisms
and those potentially present in the
specimen may pose a risk to laboratory
workers, FDA is finalizing a restriction
on distribution of these products to
laboratories that follow public health
guidelines that address appropriate
biosafety conditions, interpretation of
test results, and coordination of findings
with public health authorities. Further,
FDA is restricting use of these devices
to be a prescription device under the
terms set forth in 21 CFR 866.3045(d).

C. Legal Authority

FDA is issuing this rule under the
authority of the provisions of the
Federal Food, Drug, and Cosmetic Act
(FD&C Act) that apply to medical
devices (21 U.S.C. 301 et seq.),
including section 513(a) regarding
device classes (21 U.S.C. 360c(a)),
sections 513(b) and (c) regarding device
classification panels (21 U.S.C. 360c(b)
and (c)), section 513(d) regarding device
classification (21 U.S.C. 360c¢(d)), and
section 520(e) regarding restrictions on
the sale, distribution, or use of a device
(21 U.S.C. 360j(e)).

D. Costs and Benefits

Quantifiable benefits of this rule are
annual cost savings resulting from a
reduction in the time burden of
inquiries manufacturers submit to FDA.
The primary present value of the
benefits, over a 20-year time horizon
from 2018 to 2038 are estimated to be
$258,054, at a 7 percent discount rate
and $353,393, at a 3 percent discount
rate. The primary estimate of the annual
benefits is $22,258 a year.

This rule has a one-time upfront cost
for current manufacturers of these
devices as they will need to spend time
reading the rule and may need to
develop new labeling. There is also an
annual cost of reading the rule to firms
who may submit inquiries in the future.
The primary present value of the costs,
over a 20-year time horizon, are
estimated to be $12,659 at a 7 percent
discount rate and $14,081 at a 3 percent
discount rate. The primary annualized
costs are $1,092 at a 7 percent discount
rate and $887 at a 3 percent discount

rate. The total net benefit of the rule is
estimated to be $245,395 at a 7 percent
discount rate and $339,312 ata 3
percent discount rate. The annualized
net benefits of this rule are estimated to
be $21,166 at a 7 percent discount rate
and $21,371 at a 3 percent discount rate.

II. Background
A. History of This Rulemaking

In the Federal Register of November
17, 2015 (80 FR 71756), FDA issued a
proposed rule to classify in vitro
diagnostic devices for Bacillus spp.
detection as class II with special
controls, and proposed the draft special
controls guideline entitled “Class II
Special Controls Guideline: In Vitro
Diagnostic Devices for Bacillus spp.
Detection; Draft Guideline for Industry
and Food and Drug Administration
Staff”” (Ref. 1) and certain restrictions on
its use and distribution. The proposed
special controls and restrictions were
based, in part, upon feedback received
from the Panel on March 7, 2002 (Ref.
2). FDA invited interested persons to
comment on the proposed regulation
and the special controls guideline by
February 16, 2016.

B. Summary of Comments to the
Proposed Rule

FDA received one comment
requesting an exclusive 510(k). This
comment is outside the scope of the
rule. No comments opposed the
proposed classification for in vitro
diagnostic devices for Bacillus spp.
detection.

III. Legal Authority

The FD&C Act (21 U.S.C. 301 et seq.),
as amended, established a
comprehensive system for the regulation
of medical devices intended for human
use. The FD&C Act establishes three
categories (classes) of devices, reflecting
the regulatory controls needed to
provide reasonable assurance of their
safety and effectiveness (section 513(a)
of the FD&C Act). The three categories
of devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Class I devices are those devices for
which the general controls of the FD&C
Act (controls authorized by or under the
general controls sections of the FD&C
Act (sections 501, 502, 510, 516, 518,
519, or 520 (21 U.S.C. 351, 352, 360,
3601, 360h, 360i, or 360j), or any
combination of such sections) are
sufficient to provide a reasonable
assurance of the safety and effectiveness
of the device; or those devices for which
insufficient information exists to
determine that general controls are
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sufficient to provide reasonable
assurance of the safety and effectiveness
of the device or to establish special
controls to provide such assurance, but
because the devices are not purported or
represented to be for a use in supporting
or sustaining human life or for a use
which is of substantial importance in
preventing impairment of human
health, and do not present a potential
unreasonable risk of illness or injury,
are to be regulated by general controls
(section 513(a)(1)(A) of the FD&C Act).
Class II devices are those devices for
which general controls by themselves
are insufficient to provide reasonable
assurance of the safety and
effectiveness, and for which there is
sufficient information to establish
special controls to provide such
assurance, including the promulgation
of performance standards, postmarket
surveillance, patient registries,
development and dissemination of
guidelines, recommendations, and other
appropriate actions as the Agency
deems necessary to provide such
assurance (section 513(a)(1)(B) of the
FD&C Act). Class III devices are those
devices for which insufficient
information exists to determine that
general controls and special controls
would provide a reasonable assurance of
safety and effectiveness, and are
purported or represented for a use in
supporting or sustaining human life or
for a use which is of substantial
importance in preventing impairment of
human health, or present a potential
unreasonable risk of illness or injury
(section 513(a)(1)(C) of the FD&C Act).

FDA refers to devices that were in
commercial distribution before May 28,
1976 (the date of enactment of the
Medical Device Amendments of 1976),
as “‘preamendments devices.” Pursuant
to section 513(d)(1) of the FD&C Act,
FDA classifies these devices after FDA:
(1) Receives a recommendation from a
device classification panel (an FDA
advisory committee); (2) publishes the
panel’s recommendation for comment,
along with a proposed regulation
classifying the device; and (3) publishes
a final regulation classifying the device
(section 513(d)(1) of the FD&C Act).
FDA has classified most
preamendments devices under these
procedures and has followed these
procedures to classify in vitro diagnostic
devices for Bacillus spp. detection.

Section 520(e) of the FD&C Act
authorizes FDA to issue regulations
imposing restrictions on the sale,
distribution, or use of a device, if
because of its potentiality for harmful
effect or the collateral measures
necessary to its use, FDA determines
that absent such restrictions, there

cannot be a reasonable assurance of its
safety and effectiveness. Certain
provisions of the FD&C Act related
specifically to FDA’s authority over
restricted devices. For example, section
502(q) and (r) of the FD&C Act provide
that a restricted device distributed or
offered for sale in any state shall be
deemed to be misbranded if its
advertising is false or misleading or fails
to include certain information regarding
the device, or it is sold, distributed, or
used in violation of regulations
prescribed under section 520(e) of the
FD&C Act, and section 704(a) of the
FD&C Act (21 U.S.C. 374(a)) authorizes
FDA to inspect certain records relating
to restricted devices. FDA continues to
believe that the restrictions as provided
in the final rule related to distribution
and use are required for the safe and
effective use of the device.

IV. Comments on the Proposed Rule
and FDA Response

FDA received one comment on the
proposed rule by the close of the
comment period, requesting an
exclusive 510(k). This comment is
outside of the scope of the rule. No
comments opposed the proposed
classification for in vitro diagnostic
devices for Bacillus spp. detection. In
this final rule, FDA is adopting the
classification, special controls and the
restrictions on use and distribution from
its proposed rule published on
November 17, 2015 (80 FR 71756).

V. Implementation Strategy

This final rule will become effective
30 days after its date of publication in
the Federal Register.

The implementation strategy is set
forth below for these devices.

¢ Devices that have not been legally
marketed prior to the date of publication
of this final rule, or devices that have
been legally marketed, but are required
to submit a new 510(k) under 21 CFR
807.81(a)(3) because the device is about
to be significantly changed or modified:
Manufacturers must obtain 510(k)
clearance and comply with special
controls before marketing the new or
changed device.

o Devices that have been legally
marketed prior to the date of publication
of this final rule, and devices for which
510(k) submissions have been submitted
before the date of publication of this
final rule: Manufacturers are not
required to submit a 510(k) to
demonstrate compliance with the
special controls set forth in sections VI,
VII, and IX of the special controls
guideline. FDA had proposed that
manufacturers of such devices must
comply with the underlying

requirements for those special controls,
as well as the labeling special controls
set forth in section VIII of the special
controls guideline. FDA is finalizing our
classification and is clarifying that for
such devices, FDA does not expect
submission of documentation to FDA
demonstrating compliance with the
special controls set forth in sections VI,
VII, and IX of the special controls
guideline. Further, FDA does not intend
to enforce compliance with the labeling
special controls set forth in section VIII
of the special controls guideline until
April 1, 2020. If a manufacturer markets
such a device after April 1, 2020, and
that device does not comply with the
labeling special controls set forth in
section VIII of the special controls
guideline, then FDA would consider
taking action against such a
manufacturer under its usual
enforcement policies. FDA believes that
a period of 1 year from the publication
date of this final rule is appropriate for
manufacturers to come into compliance
with such requirements. FDA believes
this approach will help ensure the
efficient and effective implementation
of this final rule.

VI. Electronic Access

Persons interested in obtaining a copy
of the final special controls guideline
may do so by using the internet. A
search capability for all Center for
Devices and Radiological Health
guidelines and guidance documents is
available at https://www.fda.gov/
MedicalDevices/DeviceRegulation
andGuidance/GuidanceDocuments
default.htm. The final special controls
guideline is also available at https://
www.regulations.gov. Persons unable to
download an electronic copy of “Class
II Special Controls Guideline: In Vitro
Diagnostic Devices for Bacillus spp.
Detection,” may send an email request
to CDRH-Guidance@fda.hhs.gov to
receive an electronic copy of the
document. Please use the document
number 1400038 to identify the special
controls guideline you are requesting.

VII. Economic Analysis of Impacts

We have examined the impacts of the
final rule under Executive Order 12866,
Executive Order 13563, Executive Order
13771, the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4). Executive Orders 12866 and
13563 direct us to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
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and other advantages; distributive
impacts; and equity). Executive Order
13771 requires that the costs associated
with significant new regulations “shall,
to the extent permitted by law, be offset
by the elimination of existing costs
associated with at least two prior
regulations.” We believe that this final
rule is not a significant regulatory action
as defined by Executive Order 12866.

The Regulatory Flexibility Act
requires us to analyze regulatory options
that would minimize any significant
impact of a rule on small entities.
Because of the small impact expected
from this rule, we certify that the final
rule will not have a significant
economic impact on a substantial
number of small entities.

The Unfunded Mandates Reform Act
of 1995 (section 202(a)) requires us to

TABLE 1—SUMMARY OF BENEFITS, COSTS, AND DISTRIBUTIONAL EFFECTS OF THE

prepare a written statement, which
includes an assessment of anticipated
costs and benefits, before proposing
“any rule that includes any Federal
mandate that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
(adjusted annually for inflation) in any
one year.” The current threshold after
adjustment for inflation is $154 million,
using the most current (2018) Implicit
Price Deflator for the Gross Domestic
Product. This final rule would not result
in an expenditure in any year that meets
or exceeds this amount.

Quantifiable benefits of this rule are
cost savings resulting from a reduction
in the time burden of inquiries
manufacturers submit to FDA. The cost

20-YEAR TIME HORIZON

savings involve manufacturers, who no
longer need to submit as many inquiries
related to submissions for these devices,
because much of the necessary
information is provided by this rule and
guideline, and FDA, who no longer
needs to use resources to respond to
these inquiries. A 20-year time horizon
was chosen for this analysis because
this industry has been stable and there
is no reason to expect disruptions for
the foreseeable future. The primary
present value of the benefits, over a 20-
year time horizon from 2018 to 2038 are
estimated to be $258,054, at a 7 percent
discount rate and $353,393, ata 3
percent discount rate. The primary
estimate of the annual benefits, over a
20-year time horizon from 2018 to 2038,
are estimated to be $22,258 a year.

FINAL RULE IN 2017 DOLLARS OVER A

Units
Primary Low High
Category estimate estimate estimate Year dollars Discount rate Period Notes
(%) covered
Benefits:
Annualized Monetized $/year .......... $22,258 $7,419 $37,096 2017 7 20
22,258 7,419 37,096 2017 B |
Annualized Quantified ........ccccocceviies | eiiiiiiiiiiiis | e | e | e 7
................................................................................................ 3
Qualitative.
Costs:
Annualized Monetized $/year .......... 1,092 733 1,455 2017 7 20
) 3 20
Annualized Quantified ..........cc.ccc...c. 7
3
Qualitative.
Transfers:
Federal Annualized Monetized $/ | ..cooovveevieiieeiis | v eieeiies | eeeieeeeeeieeeiees | rveeieeeire e A
YeAr. ] e | e | e | e B | e
From/TO ..cooeiiiiieeee e From To:
Other Annualized Monetized $/Yar | ......cccoccvvvevieis | coevineniinineies | eveeeesenreieenes | eereeeeesreeseesnes A R
................................................................................................ B | e
From/To ...ooviiiiiiie e From To:
Effects:

State, Local or Tribal Government:
Small Business:

Wages:

Growth:

This rule has a one-time upfront cost
for current manufacturers of these
devices as they may need to develop
new labeling. There are seven total
products on the market and each
labeling redesign is estimated to cost
$1,096. We estimate the total labeling
cost to be $7,674. The six existing
manufacturers (one firm has two
products) also face a one-time upfront
cost of having to read the rule and
guideline which we estimate to be
$1,138 for the manufacturers. Finally,
there is an annual cost of reading the
rule to firms who may submit inquiries

in the future. We estimate this annual
cost to be $332. The primary present
value of the costs, over a 20-year time
horizon from 2018 to 2038, are
estimated to be $12,659 at a 7 percent
discount rate and $14,081 at a 3 percent
discount rate. The primary annualized
costs, over a 20-year time horizon from
2018 to 2038, are estimated to be $1,092
at a 7 percent discount rate and $887 at
a 3 percent discount rate. The total net
benefit of the rule is estimated to be
$245,395 at a 7 percent discount rate
and $339,312 at a 3 percent discount
rate. The annualized net benefits of this

rule are estimated to be $21,166 ata 7
percent discount rate and $21,371 ata
3 percent discount rate.

In line with Executive Order 13771, in
table 2 we estimate present and
annualized values of costs and cost
savings over an infinite time horizon.
Based on these cost savings this final
rule would be considered a deregulatory
action under Executive Order 13771.
Our primary estimate for the present
value of the net costs is —$319,974 (or
a cost savings of $319,974) at a 7 percent
discount rate and —$729,462 ata 3
percent discount rate in 2016 dollars.
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TABLE 2—EXECUTIVE ORDER 13771 SUMMARY TABLE

[In 2016 dollars, over an infinite time horizon]

Primary Lower bound Upper bound Primary Lower bound Upper bound
(7%) (7%) (7%) (3%) (3%) (3%)
Present Value of COStS .......ccccoeevrerirerennn $13,614 $9,133 $18,094 $19,812 $13,265 $26,358
Present Value of Cost Savings .. 333,588 77,548 555,938 749,273 174,181 1,248,789
Present Value of Net Costs ....... (319,974) (68,415) (537,843) (729,462) (160,916) (1,222,430)
Annualized Costs ........ccccue.e. 891 597 1,184 577 386 768
Annualized Cost Savings ..... 21,823 5,073 36,370 21,823 5,073 36,372
Annualized Net COStS .......ccecvriviiiiniens (20,933) (4,476) (35,186) (21,246) (4,687) (35,605)

We have developed a comprehensive
Economic Analysis of Impacts that
assesses the impacts of the final rule.
The full analysis of economic impacts is
available in the docket for this final rule
(Ref. 3) and at https://www.fda.gov/
AboutFDA/ReportsManualsForms/

Reports/EconomicAnalyses/default.htm.

VIII. Analysis of Environmental Impact

We have determined under 21 CFR
25.34(b) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

IX. Paperwork Reduction Act of 1995

This final rule establishes special
controls and restrictions that refer to
currently approved collections of
information found in other FDA
regulations. These collections of
information are subject to review by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (the PRA) (44 U.S.C. 3501—
3520). The collections of information in
21 CFR part 807, subpart E, have been
approved under OMB control number
0910-0120 and the collections of
information in 21 CFR parts 801 and
809 have been approved under OMB
control number 0910-0485.

The labeling referenced in sections
VI(A), VIII(A), and VIII(C) of the final
special controls guideline do not
constitute a “collection of information”
under the PRA because the labeling is
a “public disclosure of information
originally supplied by the Federal
government to the recipient for the
purpose of disclosure to the public” (5
CFR 1320.3(c)(2)).

X. Consultation and Coordination With
Indian Tribal Governments

We have analyzed this rule in
accordance with the principles set forth
in Executive Order 13175. We have
determined that the rule does not
contain policies that have substantial
direct effects on one or more Indian

Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.
Accordingly, we conclude that the rule
does not contain policies that have
tribal implications as defined in the
Executive Order and, consequently, a
tribal summary impact statement is not
required.
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List of Subjects in 21 CFR Part 866

Biologics, Laboratories, Medical
devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 866 is
amended as follows:

PART 866—IMMUNOLOGY AND
MICROBIOLOGY DEVICES

m 1. The authority citation for part 866
continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 3601, 371.
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m 2. Section 866.3045 is added to
subpart D to read as follows:

§866.3045 In vitro diagnostic device for
Bacillus spp. detection.

(a) Identification. An in vitro
diagnostic device for Bacillus species
(spp.) detection is a prescription device
used to detect and differentiate among
Bacillus spp. and presumptively
identify B. anthracis and other Bacillus
spp. from cultured isolates or clinical
specimens as an aid in the diagnosis of
anthrax and other diseases caused by
Bacillus spp. This device may consist of
Bacillus spp. antisera conjugated with a
fluorescent dye (immunofluorescent
reagents) used to presumptively identify
bacillus-like organisms in clinical
specimens; bacteriophage used for
differentiating B. anthracis from other
Bacillus spp. based on susceptibility to
lysis by the phage; or antigens used to
identify antibodies to B. anthracis (anti-
toxin and anti-capsular) in serum.
Bacillus infections include anthrax
(cutaneous, inhalational, or
gastrointestinal) caused by B. anthracis,
and gastrointestinal disease and non-
gastrointestinal infections caused by B.
cereus.

(b) Classification. Class II (special
controls). The special controls are set
forth in FDA’s special controls guideline
document entitled “In Vitro Diagnostic
Devices for Bacillus spp. Detection;
Class II Special Controls Guideline for
Industry and Food and Drug
Administration Staff.”” For availability
of the guideline document, see
§866.1(e).

(c) Restriction on Distribution. The
distribution of these devices is limited
to laboratories that follow public health
guidelines that address appropriate
biosafety conditions, interpretation of
test results, and coordination of findings
with public health authorities.

(d) Restriction on Use. The use of this
device is restricted to prescription use
and must comply with the following:

(1) The device must be in the
possession of:

(i)(A) A person, or his agents or
employees, regularly and lawfully
engaged in the manufacture,
transportation, storage, or wholesale or
retail distribution of such device; or

(B) A practitioner, such as a
physician, licensed by law to use or
order the use of such device; and

(ii) The device must be sold only to
or on the prescription or other order of
such practitioner for use in the course
of his professional practice.

(2) The label of the device shall bear
the statement “Caution: Federal law
restricts this device to sale by or on the
order ofa 7, the blank to be filled

with the word “physician” or with the
descriptive designation of any other
practitioner licensed by the law of the
State in which he practices to use or
order the use of the device.

(3) Any labeling, as defined in section
201(m) of the Federal Food, Drug, and
Cosmetic Act, whether or not it is on or
within a package from which the device
is to be dispensed, distributed by, or on
behalf of the manufacturer, packer, or
distributor of the device, that furnishes
or purports to furnish information for
use of the device contains adequate
information for such use, including
indications, effects, routes, methods,
and frequency and duration of
administration and any relevant
hazards, contraindications, side effects,
and precautions, under which
practitioners licensed by law to employ
the device can use the device safely and
for the purposes for which it is
intended, including all purposes for
which it is advertised or represented.
This information will not be required on
so-called reminder-piece labeling which
calls attention to the name of the device
but does not include indications or
other use information.

(4) All labeling, except labels and
cartons, bearing information for use of
the device also bears the date of the
issuance or the date of the latest
revision of such labeling.

Dated: March 22, 2019.
Scott Gottlieb,
Commissioner of Food and Drugs.
[FR Doc. 2019-06026 Filed 3—29-19; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 888

[Docket No. FDA-2015-N-3785]

RIN 0910-AI00

Medical Devices; Orthopedic Devices;

Classification of Posterior Cervical
Screw Systems

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA, the Agency, or
we) is issuing a final rule to classify
posterior cervical screw systems into
class II (special controls) and to
continue to require a premarket
notification (510(k)) to provide a
reasonable assurance of safety and
effectiveness of the device. A posterior

cervical screw system is a device used
to provide immobilization and
stabilization in the cervical spine as an
adjunct to spinal fusion surgery. The
term ‘‘posterior cervical screw systems”’
is used to distinguish these devices from
currently classified thoracolumbosacral
pedicle screw systems for use in other
spinal regions.

DATES: This rule is effective May 1,
2019.

ADDRESSES: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number found in brackets in the
heading of this final rule into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Genevieve McRae, Center for Devices
and Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 1457, Silver Spring,
MD 20993-0002, 301-796-6423,
genevieve.mcrae@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:
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I. Executive Summary

A. Purpose of the Final Rule

Through this final rule, FDA is
classifying posterior cervical screw
systems (product code NKG) into class
II (special controls). This decision was
based upon the recommendation of the
Orthopaedic and Rehabilitation Devices
Panel (the Panel) and our consideration
and analysis of the public comments
received following the publication of
the proposed rule. FDA believes that the
special controls established and
imposed by this final rule, together with
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the general controls, will provide a
reasonable assurance of safety and
effectiveness of the device.

B. Summary of the Major Provisions of
the Final Rule

This final rule revises the
identification language for posterior
cervical screw systems, classifies
posterior cervical screw systems into
class II (special controls), and
establishes the following special
controls for posterior cervical screw
systems with which manufacturers must
comply: (1) The design characteristics of
the device ensure that the geometry and
material composition are consistent
with the intended use of the device; (2)
nonclinical performance testing must
demonstrate mechanical function and
durability of the implant; (3) device
components must be demonstrated to be
biocompatible; (4) validation testing
must demonstrate the cleanliness and
sterility of, or the ability to clean and
sterilize, the device components and
device-specific instruments; and (5)
device labeling must include a clear
description of the technological features
of the device, the intended use and
indications for use, and certain
specified device-specific warnings,
precautions, and contraindications.

C. Legal Authority

FDA is issuing this rule under the
authority of the provisions of the
Federal Food, Drug, and Cosmetic Act
(FD&C Act) that apply to medical
devices (21 U.S.C. 301 et seq.),
including section 513(a) regarding
device classes (21 U.S.C. 360c(a)),
section 513(b) and (c) regarding device
classification panels, and section 513(d)
regarding device classification.

D. Costs and Benefits

We estimate that the final rule will
affect 32 manufacturers of 38 products.
Manufacturers of these affected
products will incur one-time costs of
$78.69 each to read and understand the
rule, and will incur one-time labeling
costs of $13,189 for each product. The
present value of the total costs is
estimated at $503,700. The annualized
cost of this rule over 10 years is
estimated to be $62,777 at a 7 percent
discount rate and $52,853 at a 3 percent
discount rate. We did not estimate
quantifiable benefits of the final rule.

II. Background

A. History of This Rulemaking

In the Federal Register of March 10,
2016 (81 FR 12607), FDA issued a
proposed rule to classify posterior
cervical screw systems as class II with
special controls, and proposed special

controls for these devices, and invited
interested persons to comment on the
proposed regulation by June 8, 2016.
These recommendations were based
upon feedback received from the Panel
on September 21, 2012.

B. Summary of Comments to the
Proposed Rule

FDA received four sets of comments
on the proposed rule from trade
organizations, professional societies,
and an individual. The comments
within the scope of FDA’s proposal to
classify posterior cervical screw systems
into class II (special controls) were
supportive and included a few
suggested clarifications and/or changes
to the language of the proposed rule. We
considered all comments in the
development of this final rule and
accepted several suggested changes, as
discussed in section IV below.

III. Legal Authority

The FD&C Act (21 U.S.C. 301 et seq.),
as amended, established a
comprehensive system for the regulation
of medical devices intended for human
use. The FD&C Act establishes three
categories (classes) of devices, reflecting
the regulatory controls needed to
provide reasonable assurance of their
safety and effectiveness (section 513(a)
of the FD&C Act). The three categories
of devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Class I devices are those devices for
which the general controls of the FD&C
Act (controls authorized by or under the
general controls sections of the FD&C
Act (sections 501, 502, 510, 516, 518,
519, or 520) (21 U.S.C. 351, 352, 360,
360f, 360h, 360i, or 360j), or any
combination of such sections) are
sufficient to provide a reasonable
assurance of the safety and effectiveness
of the device; or those devices for which
insufficient information exists to
determine that general controls are
sufficient to provide reasonable
assurance of the safety and effectiveness
of the device or to establish special
controls to provide such assurance, but
because the devices are not purported or
represented to be for a use in supporting
or sustaining human life or for a use
which is of substantial importance in
preventing impairment of human
health, and do not present a potential
unreasonable risk of illness or injury,
are to be regulated by general controls
(section 513(a)(1)(A) of the FD&C Act).

Class II devices are those devices for
which general controls by themselves
are insufficient to provide reasonable
assurance of the safety and
effectiveness, and for which there is

sufficient information to establish
special controls to provide such
assurance, including the promulgation
of performance standards, postmarket
surveillance, patient registries,
development and dissemination of
guidelines, recommendations, and other
appropriate actions as the Agency
deems necessary to provide such
assurance (section 513(a)(1)(B) of the
FD&C Act).

Class III devices are those devices for
which insufficient information exists to
determine that general controls and
special controls would provide a
reasonable assurance of safety and
effectiveness, and are purported or
represented for a use in supporting or
sustaining human life or for a use which
is of substantial importance in
preventing impairment of human
health, or present a potential
unreasonable risk of illness or injury
(section 513(a)(1)(C) of the FD&C Act).

FDA refers to devices that were in
commercial distribution before May 28,
1976 (the date of enactment of the
Medical Device Amendments of 1976),
as ‘“‘preamendments devices.” Pursuant
to section 513(d)(1) of the FD&C Act,
FDA classifies these devices after FDA:
(1) Receives a recommendation from a
device classification panel (an FDA
advisory committee); (2) publishes the
panel’s recommendation for comment,
along with a proposed regulation
classifying the device; and (3) publishes
a final regulation classifying the device
(section 513(d)(1) of the FD&C Act).
FDA has classified most
preamendments devices under these
procedures and has followed these
procedures to classify posterior cervical
screw systems.

IV. Comments on the Proposed Rule
and FDA Response

A. Introduction

FDA received four sets of comments
on the proposed rule by the close of the
comment period. One of the comments
received was regarding a different
device type that is not associated with
posterior cervical screw systems and is
thus outside the scope of the rule. We
describe and respond to the applicable
comments in section IV.B and C. We
have grouped certain comments under
the same number because the subject
matter of the comments is similar;
conversely, in some cases, we have
separated different issues discussed in
the same comment and designated them
as distinct comments, with separate
numbers. The number assigned to each
comment or comment topic is purely for
organizational purposes and does not
signify the comment’s value or
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importance or the order in which it was
received.

B. Description of General Comments
and FDA Response

All comments within the scope of the
rulemaking support FDA’s proposed
classification of posterior cervical screw
systems into class II (special controls).
One commenter notes that it supports
the proposed classification of the device
because ‘““the use of posterior cervical
screw systems has been the standard of
care for surgical management of cervical
spine disorders arising from tumor,
trauma, degerative [sic] disease and
deformity for approximately 20 years.”
FDA agrees that the device type is well
understood, which enables the
establishment of special controls that
provide a reasonable assurance of safety
and effectiveness for these devices.

C. Specific Comments and FDA
Response

(Comment 1) A commenter suggests
removing the phrase “utilizing pedicle
and lateral mass screws” when
identifying and referring to posterior
cervical screw systems as there are
additional screw types that fall within
these systems.

(Response 1) FDA agrees with this
comment and has revised each relevant
instance of this language within the
regulation accordingly (i.e., the
recommended Precaution statement in
§888.3075(b)(5)(iii)(A) (21 CFR
888.3075(b)(5)(iii)(A)).

(Comment 2) A commenter
recommends revising the proposed
identification of “posterior cervical
screw systems” to remove the
specification of spinal levels for specific
screw types listed in the identification
and replacing it with a range of spinal
levels applicable to all screw types
utilized in the device.

(Response 2) FDA disagrees with the
proposed edits to the identification
language. Evidence in the scientific
literature is not adequate to support the
use of pars screws, translaminar screws,
and transarticular screws outside of the
specified level (C2) based upon
anatomic differences between C2 and
other levels. Therefore, this change is
not accepted.

(Comment 3) A commenter notes that,
while the preamble to the proposed rule
specified that posterior cervical screw
systems do not include dynamic
features, the examples of dynamic
features listed in the proposed
identification language included ‘“‘non-
uniform” elements, which could be
interpreted to include dual-diameter
rods that may be a component of current
posterior cervical screw systems. A

dual-diameter rod is a rigid rod that
transitions between two different
diameters along its length.

(Response 3) FDA agrees that dual-
diameter rods are often part of rigid
posterior cervical screw systems and
that the proposed identification
language should be revised to clarify
that dual diameter rods or plate/rod
combinations are examples of
“longitudinal members,” which may be
included in posterior cervical screw
systems. We have also revised the
identification to specify that posterior
cervical screw systems are rigidly fixed
devices that do not contain dynamic
features, including but not limited to,
non-uniform longitudinal elements or
features that allow more motion or
flexibility compared to rigid systems.

(Comment 4) A commenter notes
inconsistencies or errors in the
indications for use in the proposed rule.

(Response 4) FDA agrees with this
comment and has revised the
indications for use within § 888.3075 to
correct the noted errors. FDA has also
clarified the language specifying the
indications for use by replacing
“‘degenerative disease” with
“‘degeneration” to more appropriately
reference the state to be treated and
replacing “radiographic studies” with
“imaging studies (radiographs,
computed tomography, magnetic
resonance imaging)” to account for the
various imaging modalities that may be
used in preoperative planning prior to
implantation of a posterior cervical
screw system.

(Comment 5) A commenter suggests
that “wear” be removed from the list of
potential means by which a device
could fail.

(Response 5) FDA disagrees with this
comment. Posterior cervical screw
systems are comprised of multiple
interconnecting components that have
the potential to generate wear during
spinal motion. Therefore, the definition
of device failure has not been modified.

(Comment 6) A commenter
recommends removing ‘“‘design
characteristics” as a special control
because this item should be a
requirement of all premarket
notifications.

(Response 6) FDA disagrees with this
comment. FDA considers the “design
characteristics” special control
necessary to help differentiate
technological features for rigid posterior
cervical screw systems, included within
the scope of this regulation, from
features considered to be dynamic.

(Comment 7) A commenter
recommends revising the
biocompatibility special control to be
“compliance with biocompatibility

standards”’ rather than “[d]evice
components must be demonstrated to be
biocompatible” because the majority of
posterior cervical screw systems are
made of materials that have a long
history of safe use and, as such, are
compatible with standards. Testing for
compliance with biocompatibility
standards would be relevant only for
alternative or new materials.

(Response 7) FDA disagrees with this
comment. The FD&C Act and FDA’s
regulations allow for flexibility in the
methods for addressing certain
regulatory requirements. Specifically,
the substantial equivalence section of
the FD&C Act (section 513(i)(1)(D))
states whenever the Secretary of Health
and Human Services (the Secretary)
requests information to demonstrate that
devices with differing technological
characteristics are substantially
equivalent, the Secretary shall only
request information that is necessary to
making substantial equivalence
determinations. In making such a
request, the Secretary shall consider the
least burdensome means of
demonstrating substantial equivalence
and request information accordingly.
Hence, there may be alternatives to
FDA-recognized consensus standards to
satisfy the special control related to the
biocompatibility of devices within this
device type.

(Comment 8) A commenter suggests
modifying the first precaution within
the labeling special control
(§ 888.3075(b)(5)(iii)(a)) to include
‘“nerve roots” as an anatomical structure
to consider during preoperative
planning.

(Response 8) FDA agrees with this
comment. This precaution has been
revised to include a reference to
“neurologic structures.”

(Comment 9) A commenter suggests
that, within the Economic Analysis
section of the proposed rule, it is
unclear whether or not the required
addition of precautions to the device
labeling would require manufacturers to
submit a new 510(k) for devices already
on the market and recommends that we
explicitly state that such a submission
would not be required to revise the
labeling for devices already on the
market to add the precautions.

(Response 9) FDA disagrees with this
comment. As in the proposed rule, the
language in the Economic Analysis of
the final rule (see Ref. 1) states, “It is not
expected that manufacturers of devices
already on the market would need to
submit new 510(k) notifications, 510(k)
amendments, or add-to-files to
demonstrate conformance with the
special controls,” which includes the
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addition of the specified precaution
statement.

(Comment 10) A commenter
recommends minor editorial revisions
to the risks and descriptive text
associated with risks as outlined in the
proposed rule.

(Response 10) FDA disagrees with this
comment. The recommended edits were
minor and would not substantively
change the meaning of the risks and
associated mitigations for the device;
therefore, we do not accept these
suggested edits in this final rule.

V. Effective Date

This final rule will become effective
30 days after its publication in the
Federal Register.

VI. Economic Analysis of Impacts

We have examined the impacts of the
final rule under Executive Order 12866,
Executive Order 13563, Executive Order
13771, the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4). Executive Orders 12866 and
13563 direct us to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,

environmental, public health and safety,
and other advantages; distributive
impacts; and equity). Executive Order
13771 requires that the costs associated
with significant new regulations “‘shall,
to the extent permitted by law, be offset
by the elimination of existing costs
associated with at least two prior
regulations.” We believe that this final
rule is not a significant regulatory action
as defined by Executive Order 12866.
The Regulatory Flexibility Act
requires us to analyze regulatory options
that would minimize any significant
impact of a rule on small entities. We
have identified 16 manufacturers that
could be considered small entities. Two
of these manufacturers each produce
two devices covered by this rule.
Because our final regulatory impact
analysis finds that more small entities
will incur relatively low costs to comply
with the final rule than estimated in our
preliminary regulatory impact analysis,
we have decided not to certify the final
rule and find that the final rule will not
have a significant economic impact on
a substantial number of small entities.
The Unfunded Mandates Reform Act
of 1995 (section 202(a)) requires us to
prepare a written statement, which
includes an assessment of anticipated
costs and benefits, before issuing “any

rule that includes any Federal mandate
that may result in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100,000,000 or more (adjusted
annually for inflation) in any one year.”
The current threshold after adjustment
for inflation is $150 million, using the
most current (2017) Implicit Price
Deflator for the Gross Domestic Product.
This final rule would not result in an
expenditure in any year that meets or
exceeds this amount.

This final rule classifies posterior
cervical screw systems as class II
devices with special controls. Although
these devices are currently unclassified,
manufacturers are subject to premarket
requirements similar to class II devices,
with manufacturers receiving clearance
to market via a 510(k) submission
without a PMA requirement. We have
concluded that special controls in
addition to general controls are
sufficient to reasonably ensure the
safety and effectiveness of these devices
and that these devices may be classified
as class II (special controls).

Table 1 provides the Regulatory
Information Service Center and Office of
Information and Regulatory Affairs
Combined Information System
accounting information for this analysis.

TABLE 1—SUMMARY OF BENEFITS, COSTS AND DISTRIBUTIONAL EFFECTS OF FINAL RULE

Units
Prima Low High )
Category estima?é estimate estir%ate Year Discount czsgﬁgd Notes
dollars rate (%) (
years)
Benefits:
Annualized Monetized  $MIllIONS/ | ....covveveiiviiiiis | eveiiereinenene | cveeeeseneeeee e 2016 7 10
year. 2016 3 10
Annualized QUANLFIEA ......cccccvviieiieis | crerieierecieieis | e | ereeeene e 2016 7 10
2016 3 10
Qualitative
Costs:
Annualized Monetized $millions/ 0.063 | oot | e 2016 7 10
year. 0.053 2016 3 10
Annualized QUANLFIEA .......ccccovvieiiees | crerieieieiieieis | eereeeese s | ereeeene e 2016 7 10
2016 3 10
Qualitative
Transfers:
Federal Annualized Monetized | ......cccoocviiiiiis | coiviiieriieienies | e 2016 7 10
$millions/year. 2016 3 10
From To:
Other Annualized MONEtIZEA | .ovveiieeiiiieeie | e | e 2016 7 10
$millions/year. 2016 3 10
From To:

Effects:
State, Local or Tribal Government:
Small Business:
Wages:
Growth:

In line with Executive Order 13771, in
table 2, we estimate present and
annualized values of costs and cost

savings over an infinite time horizon.
Based on these costs, we consider this

final rule a regulatory action under
Executive Order 13771.
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TABLE 2—E.O. 13771 SUMMARY TABLE

[In $ millions 2016 dollars, over an infinite time horizon]

Primary

Lower bound
(7%)

Upper bound

(7%) (7%)

Lower bound
(3%)

Primary
(3%)

Upper bound
(3%)

Present Value of Costs
Present Value of Cost Savings ..
Present Value of Net Costs
Annualized Costs
Annualized Cost Savings
Annualized Net Costs

We have developed a comprehensive
Economic Analysis of Impacts that
assesses the impacts of the final rule.
The full analysis of economic impacts is
available in the docket for this final rule
(Ref. 1) and at https://www.fda.gov/
AboutFDA/ReportsManualsForms/
Reports/EconomicAnalyses/default.htm.

VII. Analysis of Environmental Impact

We have determined under 21 CFR
25.34(b) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

VIII. Paperwork Reduction Act of 1995

This final rule establishes special
controls that refer to currently approved
collections of information found in
other FDA regulations. These
collections of information are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3501-3520). The collections of
information in 21 CFR part 807, subpart
E, have been approved under OMB
control number 0910-0120; the
collections of information in 21 CFR
part 801 have been approved under
OMB control number 0910-0485; and
the collections of information in 21 CFR
part 807 have been approved under
OMB control number 0910-0625. The
precaution labeling provisions in
§888.3075(b)(5) are not subject to
review by OMB because they do not
constitute a “collection of information”
under the PRA. Rather, the following
labeling in § 888.3075(b)(5)(iii)(A) and
(b)(5)(iii)(B) is a public disclosure of
information originally supplied by the
Federal Government to the recipient for
the purpose of disclosure to the public
(5 CFR 1320.3(c)(2)).

IX. Consultation and Coordination With
Indian Tribal Governments

We have analyzed this rule in
accordance with the principles set forth
in Executive Order 13175. We have

determined that the rule does not
contain policies that have substantial
direct effects on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.
Accordingly, we conclude that the rule
does not contain policies that have
tribal implications as defined in the
Executive Order and, consequently, a
tribal summary impact statement is not
required.

X. Reference

The following reference is on display
at the Dockets Management Staff (see
ADDRESSES) and is available for viewing
by interested persons between 9 a.m.
and 4 p.m. Monday through Friday; it is
also available electronically at https://
www.regulations.gov. FDA has verified
the website address, as of the date this
document publishes in the Federal
Register, but websites are subject to
change over time.

1. The full analysis of economic impacts is
available in Docket No. FDA-2015-N-3785
for this final rule at https://www.fda.gov/
AboutFDA/ReportsManualsForms/Reports/
EconomicAnalyses/default.htm.

List of Subjects in 21 CFR Part 888

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 888 is
amended as follows:

PART 888—ORTHOPEDIC DEVICES

m 1. The authority citation for part 888
continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360§, 3601, 371.

m 2. Add § 888.3075 to subpart D to read
as follows:

§888.3075 Posterior cervical screw
system.

(a) Identification. Posterior cervical
screw systems are comprised of
multiple, interconnecting components,

made from a variety of materials that
allow an implant system to be built from
the occiput to the upper thoracic spine
to fit the patient’s anatomical and
physiological requirements, as
determined by preoperative cross-
sectional imaging. Such a spinal
assembly consists of a combination of
bone anchors via screws (i.e., occipital
screws, cervical lateral mass screws,
cervical pedicle screws, C2 pars screws,
C2 translaminar screws, C2
transarticular screws), longitudinal
members (e.g., plates, rods, including
dual diameter rods, plate/rod
combinations), transverse or cross
connectors, interconnection
mechanisms (e.g., rod-to-rod connectors,
offset connectors), and closure
mechanisms (e.g., set screws, nuts).
Posterior cervical screw systems are
rigidly fixed devices that do not contain
dynamic features, including but not
limited to: non-uniform longitudinal
elements or features that allow more
motion or flexibility compared to rigid
systems.

Posterior cervical screw systems are
intended to provide immobilization and
stabilization of spinal segments in
patients as an adjunct to fusion for acute
and chronic instabilities of the cervical
spine and/or craniocervical junction
and/or cervicothoracic junction such as:
(1) Traumatic spinal fractures and/or
traumatic dislocations; (2) deformities;
(3) instabilities; (4) failed previous
fusions (e.g., pseudarthrosis); (5)
tumors; (6) inflammatory disorders; (7)
spinal degeneration, including neck
and/or arm pain of discogenic origin as
confirmed by imaging studies
(radiographs, CT, MRI); (8) degeneration
of the facets with instability; and (9)
reconstruction following decompression
to treat radiculopathy and/or
myelopathy. These systems are also
intended to restore the integrity of the
spinal column even in the absence of
fusion for a limited time period in
patients with advanced stage tumors
involving the cervical spine in whom
life expectancy is of insufficient
duration to permit achievement of
fusion.


https://www.fda.gov/AboutFDA/ReportsManualsForms/Reports/EconomicAnalyses/default.htm
https://www.fda.gov/AboutFDA/ReportsManualsForms/Reports/EconomicAnalyses/default.htm
https://www.fda.gov/AboutFDA/ReportsManualsForms/Reports/EconomicAnalyses/default.htm
https://www.fda.gov/AboutFDA/ReportsManualsForms/Reports/EconomicAnalyses/default.htm
https://www.fda.gov/AboutFDA/ReportsManualsForms/Reports/EconomicAnalyses/default.htm
https://www.fda.gov/AboutFDA/ReportsManualsForms/Reports/EconomicAnalyses/default.htm
https://www.regulations.gov
https://www.regulations.gov
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(b) Classification. Class II (special
controls). The special controls for
posterior cervical screw systems are:

(1) The design characteristics of the
device, including engineering
schematics, must ensure that the
geometry and material composition are
consistent with the intended use.

(2) Nonclinical performance testing
must demonstrate the mechanical
function and durability of the implant.

(3) Device components must be
demonstrated to be biocompatible.

(4) Validation testing must
demonstrate the cleanliness and sterility
of, or the ability to clean and sterilize,
the device components and device-
specific instruments.

(5) Labeling must include the
following:

(i) A clear description of the
technological features of the device
including identification of device
materials and the principles of device
operation;

(ii) Intended use and indications for
use including levels of fixation;

(iii) Device specific warnings,
precautions, and contraindications that
include the following statements:

(A) “Precaution: Preoperative
planning prior to implantation of
posterior cervical screw systems should
include review of cross-sectional
imaging studies (e.g., CT and/or MRI) to
evaluate the patient’s cervical anatomy
including the transverse foramen,
neurologic structures, and the course of
the vertebral arteries. If any findings
would compromise the placement of
these screws, other surgical methods
should be considered. In addition, use
of intraoperative imaging should be
considered to guide and/or verify device
placement, as necessary.”

(B) “Precaution: Use of posterior
cervical pedicle screw fixation at the C3
through C6 spinal levels requires careful
consideration and planning beyond that
required for lateral mass screws placed
at these spinal levels, given the
proximity of the vertebral arteries and
neurologic structures in relation to the
cervical pedicles at these levels.”

(iv) Identification of magnetic
resonance (MR) compatibility status;

(v) Cleaning and sterilization
instructions for devices and instruments
that are provided non-sterile to the end
user, and;

(vi) Detailed instructions of each
surgical step, including device removal.

Dated: March 22, 2019.
Scott Gottlieb,
Commissioner of Food and Drugs.
[FR Doc. 2019-06024 Filed 3—29-19; 8:45 am|
BILLING CODE 4164-01-P

DEPARTMENT OF JUSTICE

Bureau of Alcohol, Tobacco, Firearms,
and Explosives

27 CFR Parts 478 and 479

[Docket No. ATF 2014R-42; AG Order No.
4419-2019]

Removal of Expired Regulations
Concerning Commerce in Firearms
and Ammunition and Machine Guns,
Destructive Devices, and Certain Other
Firearms

AGENCY: Bureau of Alcohol, Tobacco,
Firearms, and Explosives, Department of
Justice.

ACTION: Final rule.

SUMMARY: This final rule makes
technical amendments to the Bureau of
Alcohol, Tobacco, Firearms, and
Explosives (ATF) regulations in the
Code of Federal Regulations (CFR).
These technical changes are being made
to remove expired, obsolete, or
unnecessary regulations; correct specific
headings; and to reflect changes to
nomenclature resulting from the transfer
of ATF to the Department of Justice
from the Department of the Treasury
pursuant to the Homeland Security Act
of 2002. The changes are designed to
update and provide clarity throughout
these regulations.

DATES: This rule is effective April 1,
2019.

FOR FURTHER INFORMATION CONTACT:
Shermaine Kenner, Office of Regulatory
Affairs, Enforcement Programs and
Services, Bureau of Alcohol, Tobacco,
Firearms, and Explosives, U.S.
Department of Justice, 99 New York
Avenue NE, Washington, DC 20226;
telephone: (202) 648—7070 (this is not a
toll-free number).

SUPPLEMENTARY INFORMATION:

I. Background

ATF administers regulations
published in 27 CFR part 478,
concerning commerce in firearms and
ammunition, and part 479, concerning
machine guns, destructive devices, and
certain other firearms. ATF identified
several technical amendments that are
needed to provide clarity and accuracy
to these regulations.

The technical changes made in this
rule include the removal of expired
regulations and regulations that are no
longer applicable; the correction of
section headings for accuracy; and a
change in nomenclature resulting from
the transfer of ATF to the Department of
Justice from the Department of the
Treasury pursuant to the Homeland
Security Act of 2002.

Several sections are being removed or
amended because the statute that
formed the basis of those regulations is
no longer in effect. The Public Safety
and Recreational Firearms Act (the Act),
enacted as part of the Violent Crime
Control and Law Enforcement Act of
1994, Public Law 103-322, Title XI
(1994), established a 10-year prohibition
on the manufacture, transfer, or
possession of “semiautomatic assault
weapons,” as defined in the Act, as well
as large capacity feeding devices. The
Act expired on September 13, 2004, and
ATF is removing or amending the
following regulatory provisions that
had, in whole or in part, implemented
that Act and are therefore no longer
effective:

Sections 478.40, 478.40a, 478.119,
478.132, and 478.153 are being removed
and reserved as they are no longer
effective.

Section 478.57 is being amended to
remove paragraphs (b) and (c) as they
are no longer effective.

Section 478.92 is being amended to
remove the section heading and replace
it with a heading that does not contain
“large capacity ammunition feeding
devices”, and to remove paragraphs
(a)(3) and (c), as they are no longer
effective.

Section 478.116 is being amended to
remove all references to “ammunition
feeding device” as those references are
no longer effective.

Section 478.171 is being amended to
remove the last sentence referencing
exportation of semiautomatic assault
weapons as it is no longer effective.

The final rule makes two additional
technical changes. First, § 478.95 is
being amended to reflect the correct
section number as a result of the transfer
of ATF to the Department of Justice
from the Department of Treasury
pursuant to the Homeland Security Act
of 2002. Second, § 479.32 is being
amended to remove paragraphs (a) and
(c) referencing special occupational tax
rates prior to January 1988, as the
information is obsolete.

II. Statutory Orders and Executive
Review

A. Executive Orders 12866, 13563, and
13771

This rule has been drafted and
reviewed in accordance with Executive
Orders 12866, “Regulatory Planning and
Review,” section 1(b), The Principles of
Regulation; Executive Order 13563,
“Improving Regulation and Regulatory
Review,” section 1(b), General
Principles of Regulation; and Executive
Order 13771, “Reducing Regulation and
Controlling Regulatory Costs.”
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This rule makes technical corrections
to eliminate outdated and incorrect
terminology and improve the clarity of
the regulations, and makes no
substantive changes. The Department
has determined that this final rule is not
a “significant regulatory action” as
defined in Executive Order 12866,
section 3(f). Accordingly, this final rule
has not been reviewed by the Office of
Management and Budget.

Finally, because this rule is not a
significant regulatory action, it is not
subject to the requirements of Executive
Order 13771. There are no costs
associated with this regulation;
however, it benefits the industry in that
it removes outdated regulations and
provides clarity for the regulated
industry. Because there are no costs
associated with this final rule, there are
no monetized benefits. This rule is
considered a deregulatory action under
Executive Order 13771.

B. Executive Order 13132

This final rule will not have
substantial direct effects on the States,
on the relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, “Federalism,” the
Attorney General has determined that
this regulation does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

C. Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, “Civil
Justice Reform.”

D. Administrative Procedure Act

Under the Administrative Procedure
Act (“APA”), 5 U.S.C. 553(b)(3)(B), an
agency may, for good cause, find the
usual requirements of prior notice and
comment are impracticable,
unnecessary, or contrary to the public
interest. Currently, 27 CFR parts 478
and 479 contain references to expired
regulations and have obsolete, outdated,
and incorrect terminology that may be
confusing to the public. The rule makes
technical corrections to improve the
clarity and accuracy of the regulations
and makes no substantive changes. For
these reasons, the agency has
determined that publishing a notice of
proposed rulemaking and providing
opportunity for public comment is
unnecessary.

Further, the APA permits an agency to
make this rule effective upon the date of

publication because it is not a
substantive rule. See 5 U.S.C. 553(d).
Furthermore, the Department finds that
there is good cause for the final rule to
take effect upon publication, since the
revisions made by this rule are minor,
non-substantive, and technical, and
there is no reason to delay these
changes. Id.

E. Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act, 5 U.S.C. 603, 604, and
605(b), a Regulatory Flexibility Analysis
is not required for this final rule because
the Department was not required to
publish a general notice of proposed
rulemaking for this matter.

F. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995, 2 U.S.C. 1531-1535.

G. Paperwork Reduction Act of 1995

This final rule does not impose any
new reporting or recordkeeping
requirements under the Paperwork
Reduction Act, 44 U.S.C. 3501-3521.

H. Congressional Review Act

This rule is not a major rule as
defined by the Congressional Review
Act, 5 U.S.C. 804.

List of Subjects
27 CFR Part 478

Administrative practice and
procedure, Arms and munitions,
Customs duties and inspection, Exports,
Imports, Intergovernmental relations,
Law enforcement officers, Military
personnel, Penalties, Reporting and
recordkeeping requirements, Research,
Seizures and forfeitures, Transportation.

27 CFR Part 479

Administrative practice and
procedure, Arms and munitions, Excise
taxes, Exports, Imports, Military
personnel, Penalties, Reporting and
recordkeeping requirements, Seizures
and forfeitures, Transportation.

Authority and Issuance

Accordingly, for the reasons
discussed in the preamble, 27 CFR parts
478 and 479 are amended as follows:

PART 478—COMMERCE IN FIREARMS
AND AMMUNITION

m 1. The authority citation for 27 CFR
part 478 continues to read as follows:

Authority: 5 U.S.C. 552(a); 18 U.S.C. 921—
931; 44 U.S.C. 3504(h).

§478.40 [Removed and Reserved]
m 2. Remove and reserve § 478.40.
§478.40a [Removed]

m 3. Remove §478.40a.

§478.57 [Amended]

m 4. Amend §478.57 by removing
paragraphs (b) and (c) and redesignating
paragraph (a) as an undesignated
paragraph.

m 5. Amend §478.92 by revising the
section heading, removing and reserving
paragraph (a)(3), and removing
paragraph (c) to read as follows:

§478.92 Identification of firearms and
armor piercing ammunition by licensed
manufacturers and licensed importers.
* * * * *

§478.95 [Amended]

m 6. Amend § 478.95 by removing
“178.94” and adding in its place
“478.94” and removing ““(a)” and “(b)”.

§478.116 [Amended]

m 7. Amend §478.116 by removing
“ammunition, or ammunition feeding
device as defined in §478.119(b)”’ and
“ammunition, or ammunition feeding
device” everywhere they appear and
adding in their place “or ammunition”.

§478.119, 478.132, and 478.153 [Removed
and Reserved]

m 8. Remove and reserve §§478.119,
478.132, and 478.153.

§478.171 [Amended]

m 9. Amend § 478.171 by removing
“semiautomatic assault weapons” in the
last sentence of the paragraph.

PART 479—MACHINE GUNS,
DESTRUCTIVE DEVICES, AND
CERTAIN OTHER FIREARMS

m 10. The authority citation for 27 CFR
part 479 continues to read as follows:

Authority: 26 U.S.C. 5812; 26 U.S.C. 5822;
26 U.S.C. 7801; 26 U.S.C 7805.

§479.32 [Amended]

m 11. Amend §479.32 by removing
paragraphs (a) and (c) and redesignating
paragraph (b) as an undesignated
paragraph.
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Dated: March 25, 2019.
William P. Barr,
Attorney General.
[FR Doc. 2019-06264 Filed 3—29-19; 8:45 am]
BILLING CODE 4410-FY-P

DEPARTMENT OF JUSTICE

Bureau of Alcohol, Tobacco, Firearms,
and Explosives

27 CFR Part 555

[Docket No. ATF 2002R-226F; AG Order No.
4418-2019]

RIN 1140-AA27

Separation Distances of Ammonium
Nitrate and Blasting Agents From
Explosives or Blasting Agents

AGENCY: Bureau of Alcohol, Tobacco,
Firearms, and Explosives, Department of
Justice.

ACTION: Final rule.

SUMMARY: The Department of Justice is
amending the regulations of the Bureau
of Alcohol, Tobacco, Firearms, and
Explosives (ATF) to remove the
reference to an outdated guidance
document in an explanatory note
following the table of separation
distances of ammonium nitrate and
blasting agents from explosives or
blasting agents. This final rule also
clarifies that those separation distance
requirements apply to all ammonium
nitrate.

DATES: Effective Date: May 31, 2019.
FOR FURTHER INFORMATION CONTACT:
Denise Brown, Enforcement Programs
and Services, Office of Regulatory
Affairs, Bureau of Alcohol, Tobacco,
Firearms, and Explosives, U.S.
Department of Justice, 99 New York
Avenue NE, Washington, DC 20226;
telephone: (202) 648-7070.
SUPPLEMENTARY INFORMATION:

I. Background

The Attorney General has delegated to
the Director of ATF responsibility for
administering and enforcing title XI,
Regulation of Explosives, of the
Organized Crime Control Act of 1970
(OCCA), Public Law 91-452, as
amended, 18 U.S.C. chapter 40. See 18
U.S.C. 847; 28 CFR 0.130. Congress has
declared that the purpose of the OCCA,
is to reduce the “hazard to persons and
property arising from misuse and unsafe
or insecure storage of explosive
materials.” Public Law 91-452, title XI,
sec. 1101. Regulations in 27 CFR part
555 implement title XI.

The regulations at 27 CFR 555.220 set
forth a table of separation distances of

ammonium nitrate and blasting agents
from explosives or blasting agents (the
§555.220 Table of Distances) followed
by six explanatory notes. In this table,
the term ““separation distance” means
the minimum distance that must be
maintained between stores of certain
materials, such as high explosives, and
blasting agents. The third note states
that the distances specified in the
§555.220 Table of Distances “apply to
ammonium nitrate that passes the
insensitivity test prescribed in the
definition of ammonium nitrate
fertilizer issued by the Fertilizer
Institute” in its “Definition and Test
Procedures for Ammonium Nitrate
Fertilizer.”

The Fertilizer Institute (TFI) is a
voluntary, non-profit trade association
that currently has more than 160
members. See Membership List, The
Fertilizer Institute, http://www.tfi.org/
about-tfi/members (last visited February
13, 2019). Members include importers,
wholesalers, retailers, and others
involved in the fertilizer industry. Id.

The Agricultural Nitrogen Institute, a
predecessor organization of TFI, first
developed the ‘“Definition and Test
Procedures for Ammonium Nitrate
Fertilizer”” guidance document. See The
Fertilizer Institute, Definition and Test
Procedures for Ammonium Nitrate
Fertilizer (Aug. 1984), available at
https://www.atf.gov/resource-center/
docs/guide/definition-and-test-
procedures-ammonium-nitrate-
fertilizer/download (last visited
February 13, 2019). In May 1984, TFI
assembled a task force of industry and
government representatives who were
“experts on the physical and chemical
characteristics of ammonium nitrate
fertilizer” to review and update the
document. Id. at i. “Based on that
review and the technical expertise and
experience of the task force members,
TFI published” a revised guidance
document in August 1984 (the August
1984 guidance). Id. The August 1984
guidance defines ammonium nitrate
fertilizer as ““solid ammonium nitrate
containing a minimum of 33.0%
nitrogen, having a minimum pH of 4.0
in a 10% aqueous solution, 0.20%
maximum carbon, 0.010% maximum
elemental sulfur, 0.150% maximum
chloride as Cl, or particulated elemental
metals sufficient to release 4.60 ml,
maximum, of hydrogen from 50.0 gram
sample and which will pass the
detonation resistance test in Section 2.0
and the burning test in Section 4.0.” Id.
at 1.

A. The Fertilizer Institute Petition

On March 19, 2002, TFI filed a
petition with ATF requesting that ATF

amend the explosives regulations at
§555.220 to remove the reference to the
August 1984 guidance. TFI explained
that the document is outdated because
TFT last published it in 1984, will not
review or update it, and cannot ensure
that its procedures are still valid. TFI
recognized that ATF may require an
alternate method of determining the
insensitivity of ammonium nitrate
fertilizer and suggested that ATF
reference certain Department of
Transportation (DOT) regulations.

The DOT regulations include several
definitions and two hazardous
classifications (Class 5.1 and Class 9) for
ammonium nitrate based fertilizers
based, in part, on the amount of
combustible material included in the
fertilizer. See 49 CFR 172.101. Class 5.1
ammonium nitrate based fertilizer is
defined as a uniform mixture of
fertilizer with ammonium nitrate as the
main ingredient within the following
composition limits: (1) Not less than 90
percent ammonium nitrate with not
more than 0.2 percent total combustible,
organic material calculated as carbon,
and with added matter, if any, that is
inorganic and inert when in contact
with ammonium nitrate; or (2) less than
90 percent but more than 70 percent
ammonium nitrate with other inorganic
materials, or more than 80 percent but
less than 90 percent ammonium nitrate
mixed with calcium carbonate or
dolomite or mineral calcium sulphate,
and not more than 0.4 percent total
combustible, organic material calculated
as carbon; or (3) ammonium nitrate
based fertilizers containing mixtures of
ammonium nitrate and ammonium
sulphate with more than 45 percent but
less than 70 percent ammonium nitrate,
and not more than 0.4 percent total
combustible, organic material calculated
as carbon such that the sum of the
percentage of compositions of
ammonium nitrate and ammonium
sulphate exceeds 70 percent. See 49
CFR 172.102(c)(1), code/special
provision 150.

The 5.1 ammonium nitrate fertilizer
classification can only be used for
substances that are too insensitive for
acceptance into Class 1 (explosive)
when tested in accordance with Test
Series 2 in the United Nations (UN)
Manual of Tests and Criteria, Part 1. See
49 CFR 172.101, 172.102(c)(1) code/
special provisions 52 and 150. To
determine whether a material falls
within Class 5, Division 5.1, DOT
requires regulated parties to conduct
tests in accordance with international
standards in the UN Manual of Tests
and Criteria. See 49 CFR 173.127(a).

Class 9 ammonium nitrate based
fertilizer is defined as a uniform,


http://www.tfi.org/about-tfi/members
http://www.tfi.org/about-tfi/members
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ammonium nitrate based fertilizer
mixture containing nitrogen, phosphate,
or potash with not more than 70 percent
ammonium nitrate and not more than
0.4 percent total combustible, organic
material calculated as carbon or with
not more than 45 percent ammonium
nitrate and unrestricted combustible
material. See 49 CFR 172.101,
172.102(c)(1) code/special provision
132.

B. Advance Notice of Proposed
Rulemaking

On September 16, 2010, based upon
TFI’s petition, ATF published in the
Federal Register an advance notice of
proposed rulemaking (ANPRM). 75 FR
56489. ATF requested information from
explosives industry members, trade
associations, consumers, and all other
interested parties to determine whether
a replacement reference for the August
1984 guidance is necessary, and, if so,
whether there are any alternate methods
available to determine the insensitivity
of ammonium nitrate fertilizer. ATF
solicited comments on 10 specific
questions as well as any relevant
information on the subject. The
comment period for the ANPRM closed
on December 15, 2010.

In response to the ANPRM, ATF
received three comments. One
commenter is the petitioner, one
commenter is the Institute of Makers of
Explosives (IME), an explosives trade
association, and the third commenter is
an associate member of the same
explosives trade association. All three
commenters were in support of
removing the reference to the August
1984 guidance and adopting DOT
regulations for classifying ammonium
nitrate fertilizer in accordance with the
UN Manual of Tests and Criteria.

II. Notice of Proposed Rulemaking

On May 29, 2015, ATF published a
notice of proposed rulemaking (NPRM)
in the Federal Register (80 FR 30633)
that requested comments on its
proposed rule to amend the regulations
governing the separation distances of
ammonium nitrate and blasting agents
from explosives or blasting agents. ATF
proposed in the NPRM to remove
reference to the August 1984 guidance
following the § 555.220 Table of
Distances and clarify that all ammonium
nitrate is subject to 27 CFR 555.206(c)(2)
and the §555.220 Table of Distances.
The comment period for the NPRM
closed on August 27, 2015.

The proposed rule did not include the
change suggested by one of the
commenters on the ANPRM, to replace
the current reference to the August 1984
guidance document with a reference to

the UN Test Series 1 and 2 Gap Tests
because the recommended test methods
do not address all of the hazards
encountered during all processes
involving dangerous goods. Under
common circumstances, such as during
handling and storage, certain
characteristics of ammonium nitrate can
change and make the material more
sensitive and susceptible to accidental
detonation. Because these changes may
occur long after the evaluation of
suitability for classification under the
UN testing regime occurs (following
manufacture and prior to first
transportation), the application of such
a test, and the assignation of a UN
classification for transportation may not
accurately reflect the susceptibility of
the material to accidental detonation
throughout its lifespan. Additionally,
ATF is unaware of any commercially-
produced ammonium nitrate
manufactured for use with, and stored
in proximity of, explosives that would
not fall under the §555.220 Table of
Distances, using the UN Test Series 1
and 2 Gap Tests under the commenter’s
suggested amendments. Thus, the
Department preferred amending the
third note following the § 555.220 Table
of Distances to delete the reference to
the August 1984 guidance and stating
that all ammonium nitrate stored near
high explosives and blasting agents is
subject to the § 555.220 Table of
Distances. These changes would be cost
effective for the affected industry and
maintain public safety.

III. Analysis of Comments on the NPRM
and Department Response

A. Comments Received

ATF received one comment in
response to the NPRM. The commenter,
IME, also responded with a comment to
the 2010 ANPRM. Once again, IME
generally supports ATF’s proposed
changes with one suggested
amendment. While IME appreciates
ATF’s efforts to “‘minimize costs to
industry associated with regulatory
compliance, and its actions to update
and streamline its rules,” IME suggests
that by “expanding its rules to regulate
’all Almmonium] Nlitrate],” ATF’s Table
of Distances will continue to differ
materially from its source document, the
IME’s American Table of Distances
(ATD), and the current National Fire
Protection Association publication 495,
both of which reference UN test
procedures for A[mmonium] Nlitrate].”
IME recommends that, in order to avoid
any confusion that the removal of the
TFI definition might engender, the word
“solid”’ should be added to note (3) to
the table in §555.220 so it reads as

follows: (3) These distances apply to all
solid ammonium nitrate with respect to
their separation from stores of high
explosives and blasting agents . . . .

B. Department Response

TFI’s 1984 Definition and Test
Procedures for Ammonium Nitrate
Fertilizer addressed solid ammonium
nitrate containing, in part, a minimum
of 33 percent nitrogen that passed a
detonation and burning test. Since that
time, the explosives industry has
developed a variety of new ammonium
nitrate based products for blasting
operations, and continues to develop
more efficient and effective explosive
products. Therefore, the Department
does not believe it is in the best interests
of public safety to specify that only
solid ammonium nitrate should be
subject to 27 CFR 555.206(c)(2) and the
§555.220 Table of Distances. Retaining
flexibility to include ammonium nitrate
in other forms will ensure that the
public is protected from stores of all
ammonium nitrate stored in proximity
to high explosives and blasting agent
storage. Accordingly, the Department is
not adopting IME’s suggestion to clarify
that only solid ammonium nitrate is
subject to 27 CFR 555.206(c)(2) and the
§555.220 Table of Distances.

The Department believes that this
final rule will not adversely affect the
explosives industry because explosives
industry members storing ammonium
nitrate near stores of high explosives
and blasting agents do not use the
outdated August 1984 guidance
referenced in the existing regulations
and already comply with the §555.220
Table of Distances for all ammonium
nitrate. The final rule will remove an
outdated reference from the regulations
and replace it with clear guidance that
the Department believes will have
virtually no impact on the explosives
industry. All ammonium nitrate will be
subject to the §555.220 Table of
Distances when stored within the
sympathetic detonation distances of
high explosives and blasting agents
listed under the table at § 555.220.
Ammonium nitrate explosive mixtures
that are high explosives pursuant to
§555.202(a), or are defined as a blasting
agent pursuant to §555.11, will be
subject both to the table of distances for
storage of explosives materials at
§555.218 and to the § 555.220 Table of
Distances. The final rule will continue
to protect public safety by ensuring that
all stores of ammonium nitrate, located
within sympathetic detonation
distances to high explosives and
blasting agents, meet the minimum
distances to inhabited buildings,
highways, and passenger railways.
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IV. Final Rule

This final rule implements, without
change, the amendments to the
regulations in 27 CFR 555.220 that were
specified in the NPRM.

V. Statutory and Executive Order
Reviews

A. Executive Orders 12866, 13563 and
13771

Executive Orders 13563, ‘“Improving
Regulation and Regulatory Review,” and
12866, ‘‘Regulatory Planning and
Review,” direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
13771, “Reducing Regulation and
Controlling Regulatory Costs,” directs
agencies to reduce regulation and
control regulatory costs.

The Attorney General has determined
that this final rule is not a “significant
regulatory action,” under section 3(f) of
Executive Order 12866. Accordingly,
the rule has not been reviewed by the
Office of Management and Budget
(OMB). As this rule is not a significant
regulatory action, this rule is not a
regulatory action subject to the
requirements of Executive Order 13771.
See OMB Memorandum, ‘“Guidance
Implementing Executive Order 13771,
titled ‘Reducing Regulation and
Controlling Regulatory Costs™’ (April 5,
2017).

As discussed below, this rule would
not have any costs to industry because
this rule puts into regulation current
industry practices; therefore, the
explosives industry would not need to
incur any hourly or capital burdens in
order to comply with these changes.

Section 6 of Executive Order 13563
directs agencies to develop a plan to
review existing significant rules that
may be “outmoded, ineffective,
insufficient, or excessively
burdensome,” and to make appropriate
changes where warranted. The
Department selected and reviewed this
rule under the criteria set forth in its
Plan for Retrospective Analysis of
Existing Rules, and determined that this
final rule removes a reference to an
outdated guidance document, clarifies
the existing regulations, and continues
to protect public safety.

B. Executive Order 13132

This final rule will not have
substantial direct effects on the States,
on the relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, “Federalism,” the
Attorney General has determined that
this final rule will not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

C. Executive Order 12988

This final rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, “Civil
Justice Reform.”

D. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 601-612, the Attorney General
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.

This final rule updates the affected
regulations by removing a reference to
an outdated guidance document. The
changes in this final rule are
administrative and do not add any new
requirements that would have any
impact on the economy because the
referenced test in explanatory note three
was last published in 1984, is obsolete,
and is not used by the explosives
industry; and the explosives industry
already ensures their stores of
ammonium nitrate are stored in
accordance with the § 555.220 Table of
Distances. Accordingly, this rule does
not require any business, regardless of
size, to incur any additional costs.

E. Congressional Review Act

This final rule is not a major rule as
defined by the Congressional Review
Act, 5 U.S.C. 804. This final rule will
not result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

F. Unfunded Mandates Reform Act of
1995

This final rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year, and it will not
significantly or uniquely affect small

governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

G. Paperwork Reduction Act

This final rule does not impose any
new reporting or recordkeeping
requirements under the Paperwork
Reduction Act.

Disclosure

Copies of the petition, this notice, and
the comments received will be available
for public inspection by appointment
during normal business hours at: ATF
Reading Room, Room 1E-063, 99 New
York Avenue NE, Washington, DC
20226; telephone: (202) 648—8740.

Drafting Information

The author of this document is Denise
Brown, Enforcement Programs and
Services, Office of Regulatory Affairs,
Bureau of Alcohol, Tobacco, Firearms,
and Explosives.

List of Subjects in 27 CFR Part 555

Administrative practice and
procedure, Customs duties and
inspection, Explosives, Hazardous
substances, Imports, Penalties,
Reporting and recordkeeping
requirements, Safety, Security measures,
Seizures and forfeitures, Transportation,
Warehouses.

Authority and Issuance

Accordingly, for the reasons
discussed in the preamble, 27 CFR part
555 is amended as follows:

PART 555—COMMERCE IN
EXPLOSIVES

m 1. The authority citation for 27 CFR
part 555 continues to read as follows:

Authority: 18 U.S.C. 847.

m 2.In §555.220, revise note (3) to the
table to read as follows:

§555.220 Table of separation distances of
ammonium nitrate and blasting agents from
explosives or blasting agents.

* * * * *

(3) These distances apply to all
ammonium nitrate with respect to its
separation from stores of high
explosives and blasting agents.
Ammonium nitrate explosive mixtures
that are high explosives pursuant to
§555.202(a) or are defined as a blasting
agent pursuant to § 555.11 are subject to
the table of distances for storage of
explosive materials in §555.218 and to
the table of separation distances of
ammonium nitrate and blasting agents
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from explosives or blasting agents in
this section.
* * * * *

March 25, 2019.
William P. Barr,
Attorney General.
[FR Doc. 2019-06266 Filed 3—29-19; 8:45 am|
BILLING CODE 4410-FY-P

DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR Part 269

[Docket ID: DOD-2016-0S-0045]
RIN 0790-AK40

Civil Monetary Penalty Inflation
Adjustment

AGENCY: Under Secretary of Defense
(Comptroller), Department of Defense.
ACTION: Final rule.

SUMMARY: The Department of Defense is
issuing this final rule to adjust each of
its statutory civil monetary penalties
(CMP) to account for inflation. The
Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended by
the Debt Collection Improvement Act of
1996 and the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015 (the 2015 Act), requires the
head of each agency to adjust for
inflation its CMP levels in effect as of
November 2, 2015, under a revised
methodology that was effective for 2016
and for each year thereafter.

DATES: This rule is effective April 1,
2019.

FOR FURTHER INFORMATION CONTACT:
Brian Banal, 703-571-1652.
SUPPLEMENTARY INFORMATION:

Background Information

The Federal Civil Penalties Inflation
Adjustment Act of 1990, Public Law
101-410, 104 Stat. 890 (28 U.S.C. 2461,
note), as amended by the Debt
Collection Improvement Act of 1996,
Public Law 104-134, April 26, 1996,
and further amended by the Federal
Civil Penalties Inflation Adjustment Act
Improvements Act of 2015 (the 2015
Act), Public Law 114—-74, November 2,
2015, required agencies to annually
adjust the level of CMPs for inflation to
improve their effectiveness and
maintain their deterrent effect. The 2015
Act required that not later than July 1,
2016, and not later than January 15 of
every year thereafter, the head of each
agency must adjust each CMP within its
jurisdiction by the inflation adjustment
described in the 2015 Act. The inflation

adjustment is determined by increasing
the maximum CMP or the range of
minimum and maximum CMPs, as
applicable, for each CMP by the cost-of-
living adjustment, rounded to the
nearest multiple of $1. The cost-of-
living adjustment is the percentage (if
any) for each CMP by which the
Consumer Price Index (CPI) for the
month of October preceding the date of
the adjustment, exceeds the CPI for the
month of October in the previous
calendar year.

The initial catch up adjustments for
inflation to the Department of Defense’s
CMPs were published as an interim
final rule in the Federal Register on
May 26, 2016 (81 FR 33389-33391) and
became effective on that date. The
interim final rule was published as a
final rule without change on September
12, 2016 (81 FR 62629-62631), effective
that date. The revised methodology for
agencies for 2019 and each year
thereafter provides for the improvement
of the effectiveness of CMPs and to
maintain their deterrent effect. The
Department of Defense is adjusting the
level of all civil monetary penalties
under its jurisdiction by the Office of
Management and Budget (OMB)
directed cost-of-living adjustment
multiplier for 2019 of 1.02522
prescribed in OMB Memorandum M-
19-04, “Implementation of Penalty
Inflation Adjustments for 2019,
Pursuant to the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015,” dated December 14, 2018.
The Department of Defense’s 2019
adjustments for inflation to CMPs apply
only to those CMPs, including those
whose associated violation predated
such adjustment, which are assessed by
the Department of Defense after the
effective date of the new CMP level.

Statement of Authority and Costs and
Benefits

Pursuant to 5 U.S.C. 553(b)B, there is
good cause to issue this rule without
prior public notice or opportunity for
public comment because it would be
impracticable and unnecessary. The
Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015 (Section 701(b)) requires agencies,
effective 2017, to make annual
adjustments for inflation to CMPs
notwithstanding section 553 of title 5,
United States Code. Additionally, the
methodology used, effective 2017, for
adjusting CMPs for inflation is
established in statute, with no
discretion provided to agencies
regarding the substance of the
adjustments for inflation to CMPs. The
Department of Defense is charged only
with performing ministerial

computations to determine the dollar
amount of adjustments for inflation to
CMPs.

Further, there are no significant costs
associated with the regulatory revisions
that would impose any mandates on the
Department of Defense, Federal, State or
local governments, or the private sector.
Accordingly, prior public notice and an
opportunity for public comment are not
required for this rule. The benefit of this
rule is the Department of Defense
anticipates that civil monetary penalty
collections may increase in the future
due to new penalty authorities and
other changes in this rule. However, it
is difficult to accurately predict the
extent of any increase, if any, due to a
variety of factors, such as budget and
staff resources, the number and quality
of civil penalty referrals or leads, and
the length of time needed to investigate
and resolve a case.

Regulatory Procedures

Executive Order 12866, ‘“Regulatory

Planning and Review”’ and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule is not a “significant
regulatory action,” and was not
reviewed by the Office of Management
and Budget.

Executive Order 13771, “‘Reducing
Regulation and Controlling Regulatory
Costs”

This final rule is not an E.O. 13771
regulatory action because this rule is not
significant under E.O. 12866.

Unfunded Mandates Reform Act (2
U.S.C. Chapter 25)

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(2 U.S.C. 1532) requires agencies to
assess anticipated costs and benefits
before issuing any rule the mandates of
which require spending in any year of
$100 million in 1995 dollars, updated
annually for inflation. In 2016, that
threshold is approximately $146
million. This rule will not mandate any
requirements for State, local, or tribal
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governments, nor will it affect private
sector costs.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. Chapter 6)

Because notice of proposed
rulemaking and opportunity for
comment are not required pursuant to 5
U.S.C. 553, or any other law, the
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.) are inapplicable. Therefore, a
regulatory flexibility analysis is not
required and has not been prepared.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

The Department of Defense
determined that provisions of the
Paperwork Reduction Act of 1995,
Public Law 104-13, 44 U.S.C. Chapter

35, and its implementing regulations, 5
CFR part 1320, do not apply to this rule
because there are no new or revised
recordkeeping or reporting
requirements.

Executive Order 13132, “‘Federalism”

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a rule
that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
This final rule will not have a
substantial effect on State and local
governments.

List of Subjects in 32 CFR Part 269

Administrative practice and
procedure, Penalties.

Accordingly, 32 CFR part 269 is
amended as follows.

PART 269—[AMENDED]

m 1. The authority citation for part 269
continues to read as follows:

Authority: 28 U.S.C. 2461 note.

m 2.In § 269.4, revise paragraph (d) to
read as follows:

§269.4 Cost of living adjustments of civil
monetary penalties.

* * * * *

(d) Inflation adjustment. Maximum
civil monetary penalties within the
jurisdiction of the Department are
adjusted for inflation as follows:

il | Maximlum New adjusted
. ivil monetary penalt enalt maximum
United States Code descrip?i/o% Y ar?}ount)gs penalty
of 01/15/18 amount
National Defense Authorization Act for FY 2005, 10 | Unauthorized Activities Directed at or Possession of $129,211 $132,470
U.S.C 113, note. Sunken Military Craft.

10 U.S.C. 1094(C)(1) orererrrrererirrreesireeeseeeeesieeeeneneesnnees Unlawful Provision of Health Care .........cccccccvvvcvieennnnns 11,346 11,632
10 U.S.C. 1102(K) wuveveerinieeienieeee et Wrongful Disclosure—Medical Records:

First OffenSe ...c.eoiveeiiiiieieeee e 6,709 6,878

Subsequent Offense .........ccccveiiiiiiiiniiieeee 44,726 45,854
10 U.S.C. 2674(C)(2) vvrerrrrererierreesrreeeseeeesieeeeseeeesnnens Violation of the Pentagon Reservation Operation and 1,848 1,895

Parking of Motor Vehicles Rules and Regulations.

31 U.S.C. 3802(Q)(1) weveerererrrrrerirrresiereeesereeeseeeesneneens Violation Involving False Claim .........cccocveviinieinenenen. 11,181 11,463
31 U.S.C. 3802(8)(2) .ervvevermeerrereerreneenieeeenreeieenrenieeees Violation Involving False Statement ...........cccccceevnenee. 11,181 11,463

Dated: March 26, 2019.
Shelly E. Finke,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2019-06164 Filed 3—29-19; 8:45 am|
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2018-1102]
RIN 1625-AA08

Special Local Regulation; Chesapeake
Bay, Between Sandy Point and Kent
Island, MD

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary special local
regulations for certain navigable waters
of the Chesapeake Bay. This action is
necessary to provide for the safety of life
on these waters located between Sandy
Point, Anne Arundel County, MD, and

Kent Island, Queen Anne’s County, MD,
on June 1, 2019, during a paddling
event. This regulation prohibits persons
and vessels from being in the regulated
area unless authorized by the Captain of
the Port Maryland-National Capital
Region or Coast Guard Patrol
Commander.

DATES: This rule is effective from 7 a.m.
on June 1, 2019, until 1 p.m. on June 2,
2019. This rule will be enforced from 7
a.m. until 1 p-m. on June 1, 2019, or
those same hours on June 2, 2019, in
case of inclement weather.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2018—
1102 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Ronald Houck, U.S. Coast
Guard Sector Maryland-National Capital
Region; telephone 410-576—2674, email
Ronald.L.Houck@uscg.mil.

SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
PATCOM Coast Guard Patrol Commander
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On December 7, 2018, ABC Events,
Inc. of Arnold, MD, notified the Coast
Guard through submission of a marine
event application that from 8 a.m. to
noon on June 1, 2019, it will be
conducting the Bay Bridge Paddle in the
Chesapeake Bay, under and between the
north and south bridges that consist of
the William P. Lane, Jr. (US-50/301)
Memorial Bridges, located between
Sandy Point, Anne Arundel County,
MD, and Kent Island, Queen Anne’s
County, MD. In the case of inclement
weather, the kayak and stand up paddle
board racing event is scheduled from 8
a.m. to noon on June 2, 2019. In
response, on February 15, 2019, the
Coast Guard published a notice of
proposed rulemaking (NPRM) titled
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“Special Local Regulation; Chesapeake
Bay, Between Sandy Point and Kent
Island, MD”’ (84 FR 4390). There we
stated why we issued the NPRM and
invited comments on our proposed
regulatory action related to this paddle
race. During the comment period that
ended March 18, 2019, we received no
comments.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70041. The
Captain of the Port Maryland-National
Capital Region (COTP) has determined
that potential hazards associated with
the paddle race will be a safety concern
for anyone intending to operate in or
near the race area. The purpose of this
rule is to protect event participants,
spectators, and transiting vessels on
specified waters of the Chesapeake Bay
before, during, and after the scheduled
event.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our NPRM published
February 15, 2019. There are no changes
in the regulatory text of this rule from
the proposed rule in the NPRM.

This rule establishes a special local
regulation to be enforced from 7 a.m. to
1 p.m. on June 1, 2019, and, if necessary
due to inclement weather, from 7 a.m.
to 1 p.m. on June 2, 2019. The regulated
area will cover all navigable waters of
the Chesapeake Bay, adjacent to the
shoreline at Sandy Point State Park and
between and adjacent to the spans of the
William P. Lane Jr. Memorial Bridges,
from shoreline to shoreline, bounded to
the north by a line drawn from the
western shoreline at latitude
39°01'05.23” N, longitude 076°23°47.93”
W; thence eastward to latitude
39°01°02.08” N, longitude 076°22'40.24”
W; thence southeastward to eastern
shoreline at latitude 38°59'13.70” N,
longitude 076°19'58.40” W; and
bounded to the south by a line drawn
parallel and 500 yards south of the
south bridge span that originates from
the western shoreline at latitude
39°00'17.08” N, longitude 076°2428.36”
W; thence southward to latitude
38°59’38.36” N, longitude 076°23'59.67”
W; thence eastward to latitude
38°59°26.93” N, longitude 076°23°25.53”
W; thence eastward to the eastern
shoreline at latitude 38°58740.32” N,
longitude 076°20710.45” W, located
between Sandy Point and Kent Island,
MD. The duration of the special local
regulations and size of the regulated
area are intended to ensure the safety of
life on these navigable waters before,
during, and after paddle races,

scheduled from 8 a.m. until noon on
June 1, 2019 (rain date of June 2, 2019).
Except for participants and vessels
already at berth, a vessel or person will
be required to get permission from the
COTP or PATCOM before entering the
regulated area. Vessel operators can
request permission to enter and transit
through the regulated area by contacting
the PATCOM on VHF-FM channel 16.
Vessel traffic will be able to safely
transit the regulated area once the
PATCOM deems it safe to do so. A
person or vessel not registered with the
event sponsor as a participant or
assigned as Official Patrols would be
considered a spectator. Official Patrols
are any vessel assigned or approved by
the Commander, Coast Guard Sector
Maryland-National Capital Region with
a commissioned, warrant, or petty
officer on board and displaying a Coast
Guard ensign. If permission is granted
by the COTP or PATCOM, a person or
vessel will be allowed to enter the
regulated area or pass directly through
the regulated area as instructed. Vessels
will be required to operate at a safe
speed that minimizes wake while
within the regulated area. Official Patrol
vessels will direct spectator vessels
while within the regulated area. Vessels
will be prohibited from loitering within
the navigable channel.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, duration and
location of the regulated area, which
will impact a small designated area of
the Chesapeake Bay for 6 hours. The
Coast Guard will issue a Broadcast
Notice to Mariners via VHF—FM marine

channel 16 about the status of the
regulated area. Moreover, the rule will
allow vessels to seek permission to enter
the regulated area, and vessel traffic will
be able to safely transit the regulated
area once the COTP or PATCOM deems
it safe to do so.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the regulated
area may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
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Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
implementation of regulations within 33
CFR part 100 applicable to organized
marine events on the navigable waters
of the United States. The temporary
regulated area will be enforced for
approximately six hours during the
paddle race. It is categorically excluded

from further review under paragraph
L61 of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 01. A Memorandum For Record for
Categorically Excluded Actions
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

m 2. Add § 100.501T05-1102 to read as
follows:

§100.501T05-1102 Special Local
Regulation; Chesapeake Bay, between
Sandy Point and Kent Island, MD.

(a) Regulated area. The following
location is a regulated area: All
navigable waters of the Chesapeake Bay,
adjacent to the shoreline at Sandy Point
State Park and between and adjacent to
the spans of the William P. Lane Jr.
Memorial Bridges, from shoreline to
shoreline, bounded to the north by a
line drawn from the western shoreline
at latitude 39°01°05.23” N, longitude
076°23’47.93” W; thence eastward to
latitude 39°01°02.08” N, longitude
076°22’40.24” W; thence southeastward
to eastern shoreline at latitude
38°59°13.70” N, longitude 076°19°58.40”
W; and bounded to the south by a line
drawn parallel and 500 yards south of
the south bridge span that originates
from the western shoreline at latitude
39°00’17.08” N, longitude 076°24'28.36”
W; thence southward to latitude
38°59’38.36” N, longitude 076°23'59.67”
W; thence eastward to latitude
38°59°26.93” N, longitude 076°23°25.53"
W:; thence eastward to the eastern
shoreline at latitude 38°5840.32” N,
longitude 076°20"10.45” W, located
between Sandy Point and Kent Island,

MBD. All coordinates reference North
American Datum 83 (NAD 1983)

(b) Definitions. As used in this
section:

Captain of the Port (COTP) Maryland-
National Capital Region means the
Commander, U.S. Coast Guard Sector
Maryland-National Capital Region or
any Coast Guard commissioned, warrant
or petty officer who has been authorized
by the COTP to act on the COTP’s
behalf.

Coast Guard Patrol Commander
(PATCOM) means a commissioned,
warrant, or petty officer of the U.S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
Maryland-National Capital Region.

Official Patrol means a vessel
assigned or approved by the
Commander, Coast Guard Sector
Maryland-National Capital Region with
a commissioned, warrant, or petty
officer on board and displaying a Coast
Guard ensign.

Participant means a person or vessel
registered with the event sponsor as
participating in the Bay Bridge Paddle
event or otherwise designated by the
event sponsor as having a function tied
to the event.

Spectator means a person or vessel
not registered with the event sponsor as
a participant or assigned as an official
patrol.

(c) Special local regulations. (1) The
COTP Maryland-National Capital
Region or PATCOM may forbid and
control the movement of all vessels and
persons, including event participants, in
the regulated area. When hailed or
signaled by an official patrol, a vessel or
person in the regulated area must
immediately comply with the directions
given by the patrol. Failure to do so may
result in the Coast Guard expelling the
person or vessel from the area, issuing
a citation for failure to comply, or both.
The COTP Maryland-National Capital
Region or PATCOM may terminate the
event, or a participant’s operations at
any time the COTP Maryland-National
Capital Region or PATCOM believes it
necessary to do so for the protection of
life or property.

(2) Except for participants and vessels
already at berth, a person or vessel
within the regulated area at the start of
enforcement of this section must
immediately depart the regulated area.

(3) A spectator must contact the
PATCOM to request permission to
either enter or pass through the
regulated area. The PATCOM, and
official patrol vessels enforcing this
regulated area, can be contacted on
marine band radio VHF-FM channel 16
(156.8 MHz) and channel 22A (157.1
MHz). If permission is granted, the
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spectator may enter the regulated area or
pass directly through the regulated area
as instructed by PATCOM. A vessel
within the regulated area must operate
at a safe speed that minimizes wake. A
spectator vessel must not loiter within
the navigable channel while within the
regulated area.

(4) A person or vessel that desires to
transit, moor, or anchor within the
regulated area must first obtain
authorization from the COTP Maryland-
National Capital Region or PATCOM. A
person or vessel seeking such
permission can contact the COTP
Maryland-National Capital Region at
telephone number 410-576—2693 or on
Marine Band Radio, VHF-FM channel
16 (156.8 MHz) or the PATCOM on
Marine Band Radio, VHF-FM channel
16 (156.8 MHz).

(5) The Coast Guard will publish a
notice in the Fifth Coast Guard District
Local Notice to Mariners and issue a
marine information broadcast on VHF—
FM marine band radio announcing
specific event date and times.

(d) Enforcement period. This section
will be enforced from 7 a.m. to 1 p.m.
on June 1, 2019, and, if necessary due
to inclement weather, from 7 a.m. to 1
p-m. on June 2, 2019.

Dated: March 27, 2019.
Joseph B. Loring,

Captain, U.S. Coast Guard, Captain of the
Port Maryland-National Capital Region.

[FR Doc. 2019-06204 Filed 3—-29-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 105
[Docket No. USCG—-2013-1087]
RIN 1625-AC15

Seafarers’ Access to Maritime
Facilities

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is issuing a
final rule requiring each owner or
operator of a maritime facility regulated
by the Coast Guard to implement a
system providing seafarers, pilots, and
representatives of seamen’s welfare and
labor organizations access between
vessels moored at the facility and the
facility gate, in a timely manner and at
no cost to the seafarer or other
individuals. These access procedures
must be documented in the Facility
Security Plan for each facility, and

approved by the local Captain of the
Port. This final rule, which implements
a congressional mandate, ensures that
no facility owner or operator denies or
makes it impractical for seafarers or
other individuals to transit through the
facility.

DATES: This final rule is effective May 1,
2019.

ADDRESSES: You may view
supplemental material identified by
docket number USCG-2013-1087 using
the Federal eRulemaking Portal at
https://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
information about this document, call or
email LCDR Myles J. Greenway, Cargo
and Facilities Division (CG-FAC-2),
Coast Guard; telephone 202—-372-1168,
email Myles.].Greenway@uscg.mil.
SUPPLEMENTARY INFORMATION:

Table of Contents for Preamble

I. Abbreviations
II. Basis and Purpose
III. Regulatory History
IV. Discussion of Comments and Changes
V. Regulatory Analyses
A. Regulatory Planning and Review
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates Reform Act
G. Taking of Private Property
H. Civil Justice Reform
1. Protection of Children
J. Indian Tribal Governments
K. Energy Effects
L. Technical Standards
M. Environment

I. Abbreviations

ASP
ATB
BLS

Alternate Security Program

Articulated tug barge

U.S. Bureau of Labor Statistics

CBP U.S. Customs and Border Protection

CFR Code of Federal Regulations

CGAA Coast Guard Authorization Act of
2010

COTP Captain of the Port

DHS Department of Homeland Security

DoS Declaration of Security

FR Federal Register

FRFA Final Regulatory Flexibility Analysis

FSO Facility security officer

FSP Facility security plan

ISPS Code International Ship and Port
Facility Security Code

ITB Integrated tug barge

MISLE Marine Information for Safety and
Law Enforcement

MTSA Maritime Transportation Security
Act of 2002

NAICS North American Industry
Classification System

NPRM Notice of proposed rulemaking

OMB Office of Management and Budget

RA Regulatory analysis

§ Section symbol

SBA Small Business Administration

SCI Seamen’s Church Institute

SME Subject matter expert

TWIC Transportation Worker Identification
Credential
U.S.C. United States Code

II. Basis and Purpose

Throughout the maritime sector,
vessels arrive at facilities regulated by
the Maritime Transportation Security
Act of 2002 (MTSA) (Pub. L. 107-295,
codified at 46 U.S.C. 70101 et seq.) for
any number of commercial and other
purposes. These vessels are operated by
seafarers,! who are individuals assigned
to work on a vessel and who may be at
sea for days, weeks, or months as part
of their employment on that vessel.
Generally, transiting through a MTSA-
regulated facility is the only way for
seafarers to access the shore, and the
services, businesses, family members,
and friends, among other things, beyond
the vessel and the facility. Additionally,
individuals providing services for
seafarers, or having another legitimate
purpose for accessing the vessel, can
generally access a vessel moored at an
MTSA-regulated facility only by
transiting through the facility.

Section 811 of the Coast Guard
Authorization Act of 2010 (CGAA) (Pub.
L. 111-281, codified at 46 U.S.C. 70103
note) requires facility owners and
operators to ensure shore access for
seafarers and other individuals.
Specifically, section 811 requires each
MTSA-regulated facility to “provide a
system for seamen assigned to a vessel
at that facility, pilots, and
representatives of seamen’s welfare and
labor organizations to board and depart
the vessel through the facility in a
timely manner at no cost to the
individual.”

In addition, MTSA-regulated facilities
must implement national maritime
security initiatives, including the
provision of security measures for
access control. Coast Guard access-
control regulations in title 33 of the
Code of Federal Regulations (CFR),

§ 105.255, require MTSA-regulated
facilities to control an individual’s
access to the facility and designate
secure areas within the facility, unless
the individual is either authorized to
access that area or is escorted by
someone who is authorized to access
that area. Accordingly, facility owners
and operators must consider the
security implications of permitting
seafarers and other individuals to transit
through their facilities. Coast Guard
regulations at 33 CFR 105.200(b)(9)
require MTSA-regulated facilities to
ensure coordination of shore leave for

1The terms ‘“‘seafarer” and ‘‘seaman” are
synonymous (as are their plural forms, ““seafarers”
and “seamen’’), and are used interchangeably in
this final rule.
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these persons. Finally, the Coast Guard
administers facility security plans under
the authority of 46 U.S.C. 70103(c),
which is delegated to the Coast Guard
by DHS delegation number 0170.1
(IN(97)(b).

This regulatory action is necessary to
help ensure that owners and operators
of MTSA-regulated facilities provide
seafarers and other covered individuals
with the ability to transit through the
facility in a timely manner, at no cost to
the individuals. In addition, this
regulatory action is necessary to help
ensure that facility owners and
operators provide the same no-cost
access between a vessel and facility gate
to covered individuals with a legitimate
purpose for accessing the vessel. By
statute, these individuals include
representatives of seafarers’ welfare and
labor organizations, and pilots. Access
by these statutorily authorized persons
will be in accordance with the Facility
Security Plan (FSP).

III. Regulatory History

On December 29, 2014, the Coast
Guard published a notice of proposed
rulemaking (NPRM) to solicit comments
on Seafarers’ Access to Maritime
Facilities (79 FR 77981). We proposed
requiring each owner or operator of a
MTSA-regulated facility to implement a
system allowing seafarers and other
individuals to have access between
vessels moored at the facility and the
facility gate. Under the proposal, access
should be in a timely manner and at no
cost to the seafarer or other individual.

In that NPRM, we also published a
notice of public meeting to solicit
additional public comments. The Coast
Guard held this public meeting in
Washington, DC, on January 23, 2015.

The initial comment period on the
NPRM closed on February 27, 2015. On
May 27, 2015, we reopened the public
comment period for an additional 60
days (80 FR 30189), based on comments
requesting an extension of the comment
period and also to specifically seek
input on our estimate of a 10.3-percent
noncompliance rate for facilities with
respect to providing seafarers’ access.
We stated that we would consider all
public comments on the NPRM received
during the reopened comment period.

The second comment period closed
on July 27, 2015 (80 FR 32512). In total,
the Coast Guard received comments
from 163 commenters. The commenters
represented private individuals, port
authorities, pilots’ associations, industry
groups, professional mariner
associations, seafarers’ unions, seafarers’
churches and centers, other mariner
non-governmental organizations, the

World Shipping Council, and the
Company of Master Mariners of Canada.

As a result of the public comments
received on the NPRM, we made two
changes to this final rule. First, we
changed the types of individuals to
which the rule applies, to mirror section
811 of the CGAA (Pub. L. 111-281,
codified at 46 U.S.C. 70103 note), by
deleting the proposed category of “other
authorized individuals”. Second, we
changed the regulations to address
concerns raised by commenters about
the need to modify their facility security
plans (FSPs) to accommodate the no-
cost mandate of the rule.

Additionally, we proposed to add
§101.112 on federalism, but a rule
published in 2016 put identical
language in place, so we have removed
that amendatory instruction (see 81 FR
57652, 57708, effective date August 23,
2018).

IV. Discussion of Comments and
Changes

In this section, we organize the public
comments we received into 18
categories. In each category, we feature
a brief description of the comments and
our responses to those comments.

(1) Transportation Worker Identification
Credential Issues

This section discusses comments
received on possible interaction
between Transportation Worker
Identification Credential (TWIC)
requirements and the access
requirements established by this final
rule. As we explain in our responses
that follow, this rule does not change
existing TWIC requirements, and
whether escorts are or are not required
under TWIC rules does not affect the
obligation to provide no-cost access to
the seafarer. The facility has flexibility
to decide how to comply with its TWIC
requirements and the no-cost access
requirements of this rule.

Several commenters noted that a
TWIC should be sufficient identification
for a mariner to have unescorted access
to a facility.

While it may be possible on some
facilities to design a system for
unescorted access, the concern for
secure areas of the facility remains
paramount. To be granted unescorted
access to the secure areas of a facility,
the facility security regulations in 33
CFR 105.255 require a person to have a
TWIC and to be authorized to access to
the secure areas of a facility. A TWIC,
by itself, does not satisfy the regulatory
requirement and some facilities may opt
for escorts to protect the secure areas of
the facility. Other facilities may develop
a system that does not require escorts.

Based upon the variety of scenarios
under which a facility has the flexibility
to decide how to comply with the TWIC
and the no cost requirements of this
rule, a facility has the option to use
equipment and implement procedures
that would allow unescorted access.

Congress requires MTSA-regulated
facilities to grant access through the
facility to seafarers at no cost to the
seafarer. This rule does not change the
requirement to escort or otherwise
monitor the access of a person who is
not authorized to have unescorted
access to the facility.

A few commenters stated that
seafarers may be precluded from taking
taxis from the vessel to the facility gate
because taxi drivers do not hold TWICs.

We recognize that the method of
transfer between a vessel in port and the
port facility gate may preclude certain
options, such as taxis. It is also possible
that taxi drivers could obtain TWICs
and the Coast Guard is aware of several
taxi companies that have drivers who
have already obtained a TWIC. We are
providing facility owners with the
flexibility to implement a system to
provide access that is tailored to each
facility.

Other commenters expressed concern
that the requirements for the seafarers’
access program will duplicate existing
TWIC escort requirements. They urged
the Department of Homeland Security
(DHS) to allow individual facilities
under the Alternative Security Program
(ASP) to add a seafarers’ access system
as an annex to their current FSP and to
submit the annex to the Captain of the
Port (COTP) for review and approval.

We concur with the comment. In lieu
of amending the ASP and submitting the
entire plan to the COTP for approval,
the owner or operator of a facility
covered under an ASP may submit an
annex for each facility that explains
how the facility will comply with the
requirements of this final rule.

One commenter noted that the port of
Port Everglades, Florida, is a restricted
area inside a restricted area, and should
not be accessed by any individual who
does not possess a TWIC without a
proper escort.

This final rule provides no-cost access
for seafarers and other covered
individuals to a port facility gate.
Security of the facility or who has
access to it should already be addressed
by the FSP that was approved by the
COTP for each port. Each port facility
should ensure that its FSP is updated
and approved to reflect the mandates of
the law to provide no-cost access for
seafarers and other covered individuals.

One commenter stated that “other
authorized individuals” are generally
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eligible to receive TWICs, but that this

is not the case for non-U.S. seafarers.
These seafarers should not be penalized
for their inability to obtain TWICs, and,
according to the commenter, they are
treated as criminals because of their lack
of visas. Fair treatment of non-U.S.
mariners who are allowed access would
help to ensure fair treatment of U.S.
mariners abroad.

This comment is beyond the scope of
this rulemaking, as this final rule
concerns no-cost access through
facilities, not unescorted access or the
inability to obtain a TWIC. This rule
does not change the requirement to
escort or otherwise monitor the access
of a person who is not authorized to
have unescorted access to the facility.

(2) Seafarer Safety Concerning Access to
Port Facility Gates

Many commenters noted that they
have experienced unsafe conditions
while attempting to gain facility access,
and believe that safe transportation and
pedestrian walkways must be mandated.
Many commenters also complained that
the current methods of allowing
seafarers access are burdensome,
expensive, or unsafe. Another
commenter noted that they saw no
reason to make special accommodations
for seafarers if facility operators feel that
safety and security is reduced if such
seafarers are allowed on the facility.

Several commenters stated that this
rule jeopardizes the ability of private
port facilities to deny access to the
docks out of safety concerns to
mariners, and also noted the possibility
that the free movement of mariners
about the docks could impose an undue
burden on dock operators and create an
unsafe situation for mariners.

One commenter fully endorsed safe
transit for mariners to and from the
facility gate, and believed that such safe
passage must be mandated.

The purpose of this final rule is to
implement the Congressional
requirement of no-cost access for
seafarers and certain support
organizations through MTSA-regulated
facilities. The Coast Guard considered
mandating specific infrastructure, such
as pedestrian walkways, but determined
that this could be unnecessary and
costly in many facilities. Moreover, the
no-cost access required by section 811
of the CGAA and this rulemaking does
not diminish the requirement for
facilities to comply with other laws and
regulations, such as Occupational Safety
and Health Administration (OSHA)
requirements under 29 CFR. This final
rule provides facility owners and
operators with flexibility to ensure the
safe passage of seafarers to and from the

facilities’ gates through a variety of
methods. It remains the responsibility of
the facility owner or operator to ensure
safety in accordance with the approved
FSP on file. If conditions are unsafe or
overly burdensome at certain facilities,
mariners are encouraged to contact the
local COTP to report such unsafe or
overly burdensome conditions.

(3) Cost Concerns Associated With the
Requirement for “No Cost” Access to
Port Facility Gates

Many commenters were concerned
with the cost of providing seafarers with
no-cost access to facility gates. Some
commenters said that the vessel owner
or operator should bear the financial
cost of providing access to facilities,
while others said that the facility should
bear the cost, and one commenter said
the cost should not be borne by only one
stakeholder. Several commenters
proposed regulatory text placing the
financial burden on one party or the
other. Two commenters said the rule
should be amended to clearly state that
costs for providing access to facilities
can be charged back to the vessel owner,
because relieving vessel owners or
operators from the financial burden of
no-cost access goes beyond the intent of
the CGAA.

The CGAA does not specify who
should pay for no-cost access for
seafarers. Ultimately, the Coast Guard
determined that it is the facility’s
responsibility to provide the no cost
service, as Coast Guard regulations
already require each facility to have an
approved FSP, which must now include
a system for providing no-cost access to
the facility for certain individuals.
However, the Coast Guard declined to
specifically prohibit charges to the
vessel, and let parties decide the
allocation of costs between facility and
vessel. This rule provides flexibility to
facilities on how to comply with the
mandate and how to provide no-cost
access for seafarers, as long as its
solution does not result in a cost to
seafarers.

Some commenters suggested that the
rule should allow “reasonable fees” that
can be passed on to the vessel owner to
pay for seafarers’ access. Many
commenters noted that if facility owners
are allowed to charge the vessel for
seafarer access, the vessel owner will
charge the mariner for access, and the
intent of the law will be frustrated.

We are advising COTPs, through
formal and informal communications
with field units, to be on the lookout for
this problem. Facilities that violate any
provision of this rule are subject to
enforcement by the COTP. Under 46
U.S.C. 70119 and 33 CFR 101.415(b),

any person who does not comply with
the applicable requirements, including
33 CFR part 105, is liable to the U.S. for
a civil penalty of not more than $25,000
for each violation.2

Pursuant to the International
Convention for Safety of Life at Sea
(SOLAS) Chapter XI-2, the International
Ship and Port Facility (ISPS) Code, the
International Maritime Organization’s
“Reminder in Connection with Shore
Leave and Access to Ships” MSC/1/
Circ.1342, and the 2016 Amendments to
the Convention on the Facilitation of
International Maritime Traffic (FAL)
Annex 1, there is an internationally
recognized obligation to protect the
interest of seafarer’s shore leave,
including shoreside access. As stated in
Annex 1 of the FAL, “Crew members
shall be allowed ashore by the public
authorities while the ship on which
they arrive is in port, provided that the
formalities on arrival of the ship have
been fulfilled and the public authorities
have no reason to refuse permission to
come ashore for public health, public
safety or public order. Shore leave shall
be allowed in a manner which excludes
discrimination such as on the grounds
of nationality, race, colour, sex, religion,
political opinion, or social origin and
irrespective of the flag State of the ship
on which they employed, engaged or
work.” If private actors thwart or hinder
the ability of the United States to fulfill
its international obligations, such as by
imposing fees on crewmembers as a
condition to shoreside access in the
United States, any and all legal and
diplomatic responses, to include
notification to the vessel’s flag-state,
may be taken by the U.S. Government.
Should the practice of the vessel owner
charging the seamen for access prove to
be an on-going issue for seamen, we will
consider the possibility of amending the
regulations, or even seeking new
statutory authority, to deal with the
matter.

(4) The Proposed Rule Underestimated
the Cost of Compliance for Facilities

Several commenters stated that the
Coast Guard’s regulatory analysis
underestimated the cost of compliance
for facilities. One commenter stated that
annual facility costs amount to $75,000
annually and others stated the $1,121
they reference in their comments is an
underestimation and the actual costs
will likely be higher than the costs we
estimated in the proposed rule. One
commenter also stated “‘the expansion
of covered individuals will likely

2 The statutory penalty amount is adjusted
annually to keep pace with inflation: The current
amount of this penalty is located in 33 CFR 27.3.
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exceed $1,121 per year”. Another
commenter stated the annual expense
could be $50,000 as a result of the
proposed rule. Another commenter
presented a third-party cost estimate of
$185,000 for intra-terminal seafarer
shuttle services for two of five facilities.
Included in some comments is a
reference to family members and who
would bear the cost.

Based on these comments and
information provided in these
comments, we revised our regulatory
analysis for the final rule by increasing
the number of trips that a security guard
may make. As a result, the costs for
facilities that choose method 1
increased from about $64,000 initially
in the proposed rule, to about $99,000
in this final rule. For facilities that
choose method 2, costs increased from
our estimate in the proposed rule of
about $52,000 initially to about $77,000
initially in the final rule. Additionally,
estimated annual recurring costs for
method 1 increased from about $36,000
in the proposed rule to about $67,583
for the final rule. Annual recurring costs
for method 2 increased from about
$24,000 in the proposed rule to about

$45,000 in the final rule. Please see the
supporting regulatory analysis for more
detailed cost estimates.

Concerning the $1,121 cost referenced
by several commenters, apparently,
commenters divided the estimated
annualized cost of about $2.8 million
(with annual costs discounted over a 10-
year period at a 7 percent discount rate)
by the total number of MTSA-regulated
facilities of 2,469. However, in the
NPRM, we estimated the majority, 90%
of the facilities, were already compliant
and would not incur any additional
costs as a result of this rule. By dividing
the annualized cost by the total
population of MTSA-regulated facilities
the commenter has incorrectly
estimated a lower cost per facility than
the NPRM actually reported. The
regulatory analysis only estimated the
costs that noncompliant MTSA-
regulated facilities would incur.

Additionally using the average cost
per facility does not take into account
the different methods with which a
facility can choose to comply with this
rule. The five different methods of
compliance estimated in the regulatory
analysis vary significantly in cost.

For example, in the NPRM, we
estimated that 10 percent or 42 out of
420 facilities will choose method 1,
which we estimate will cost a facility on
average about $99,143 in the initial year.
However, for method 5 the NPRM
estimated the initial year costs to be
$180. Therefore, it is more appropriate
to evaluate the estimated costs for
facilities based on the method chosen by
a given facility.

Regarding the cost of “individuals
covered” and the potential for security-
related problems these individuals may
pose. In response to public comments,
the Coast Guard removed the terms
“other authorized personnel” and
“other authorized individuals” from
paragraph (b) of § 105.237 (see section 4
below). We expect the removal of these
terms in the final rule will reduce the
number of authorized individuals who
would have access to MTSA regulated
facilities and would potentially result in
lower costs to the facilities depending
on which method of compliance the
facility chooses.

Table 1 below provides the final rule’s
estimated costs by method.

TABLE 1—AVERAGE ANNUAL COST PER METHOD OVER A 10-YEAR PERIOD OF ANALYSIS

Compliance method

Method 1 Method 2

Method 3 Method 4 Method 5

Weighted Average Annual Cost per Method .....

$70,795 $48,267

$3,153 $1,576 $191

Regarding the cost for allowing family
members, we have removed “family
members” from paragraph (b) of
§105.237 of this rule and the supporting
regulatory analysis does not include
costs for these individuals.

(5) The Proposed Rule Underestimated
the Noncompliance Rate

One commenter noted that the
percentage of seafarers denied access to
facilities is actually much higher than
the 10 percent noted in the proposed
rule (79 FR 77981). Several commenters
also stated that we underestimated the
number of seafarers calling on MTSA-
regulated facilities in the proposed rule
and the number of seafarers who would
benefit from the proposed rule estimate
is much higher.

We conducted an initial regulatory
flexibility analysis and a regulatory
impact analysis for this rule and offered
these analyses for public comment.
After receiving comments regarding the
10.3-percent noncompliance rate of
facilities, and the costs associated with
implementing the rule, we reopened the
comment period, specifically asking for
input on these figures. We received no
further comments on these matters. In

2016, the Seamen’s Church Institute
(SCI) released its annual survey and
based on this survey, discussions with
SCI, public comments, and facility
population information, we calculated a
new non-compliance rate of 17 percent
(35 known noncompliant MSTA-
regulated facilities in the 2016 SCI
survey identified by the Coast Guard,
out of 203 surveyed by SCI in its 2016
survey).

SCI in its 2015 report compiled data
about shore access at facilities actually
visited by port chaplains stating, “The
data does not reflect the number of
seafarers who were detained on ships in
the terminals where chaplains and
seafarers were denied access through
the terminals. This report is based on
restrictions actually observed by
chaplains in their ship visits;
accordingly, the number of seafarers
being denied shore leave by terminal
restrictions is probably under-reported.”
The Coast Guard concedes that there is
an underrepresentation of data based on
chaplain access to facilities in the 2015
report; however, SCI made this
statement in its 2015 report only and
not in its subsequent 2016, 2017, and
2018 annual reports. Most ports visited

by chaplains in SCI's 2016, 2017 and
2018 surveys allow unrestricted access
to chaplains as stated in the reports.
Moreover, their public comment
indicates the noncompliance rate could
be higher than the rate we extrapolated
from their surveys in the NPRM.

Based on their comment we reached
out to SCI and were able to specifically
identify the noncompliant MTSA-
regulated facilities in the 2016 SCI
survey. This allowed us to narrow the
scope of the analysis to only those
facilities that would be affected by this
rule and provided us with the best
estimate of noncompliant MTSA-
regulated facilities available. We were
unable to separate out the MTSA-
regulated facilities in SCI's 2017 & 2018
report which is why we did not use the
more recent SUrveys.

We acknowledge that the
noncompliance rate could be different
than our estimated 17 percent
noncompliance rate used in this final
rule, which we based on SCI's 2016
survey. However, this is the best data
we were able to obtain. Although
several commenters provided
information on specific ports, we were
not able to estimate an overall
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compliance rate based on the data they
provided.

By using a 17 percent noncompliance
rate from known non-compliant
facilities only and applying it to the
total number of estimated MTSA-
regulated facilities of 2,469, we obtained
the number of about 420 facilities (2,469
facilities x 0.17) that will be modifying
operations, in addition to documenting
the changes in their FSPs.

Regarding the number of seafarers
who would benefit from the proposed
rule. In the supporting regulatory
analysis for the proposed rule, we stated
that on average from 2006 to 2014, 907
seafarers were denied access due to
terminal restrictions and that the
proposed rule would ensure access to
these seafarers. We obtained this figure
using SCI’s reports that they published
in these years. In the supporting
regulatory analysis for the final rule, we
removed this number and present a
noncompliance rate, which we apply to
facilities and not to a quantified number
of seafarers calling on MTSA-regulated
facilities or the actual number of
seafarers who would benefit from the
proposed rule. In addition, we did not
rely on another report, which references
several databases, mentioned by one
commenter because we could not use
the data in the report to determine the
number of seafarers being denied access
at MTSA-regulated facilities.

One commenter said that if only 10
percent of facilities are not providing
these services, the Coast Guard should
focus solely on those facilities instead of
changing the entire system. In addition,
other commenters complained that this
rule places too high a burden on
facilities. For example, one commenter
stated that the rule would result in
extreme changes to its FSP.

The statute directs that “‘each” FSP
““shall provide a system” for no-cost
access to the facility. The Coast Guard
does not have discretion to waive this
requirement, or to apply it only to
certain facilities. We expect all MTSA-
regulated facilities to provide a system
for no-cost access to the facility and
update their FSPs to document their
system of access. As a result, these
facilities will incur operational costs
and costs to modify their FSPs.

(6) The Rule Should Explicitly Define
the Individuals Who Are Allowed No-
Cost Access for Seafarers to Port Facility
Gates

Several commenters discussed the
question of who should be allowed no-
cost access, as 33 CFR 105.237(b)
proposed access for (1) the seafarers
assigned to a vessel moored at the
facility; (2) the pilots and other

authorized personnel performing work
for a vessel moored at the facility; (3)
representatives of seafarers’ welfare and
labor organizations; and (4) other
authorized individuals in accordance
with the DoS or other arrangement
between the vessel and facility. One
commenter believed that proposed
§105.237(b)(2) went beyond the intent
of the CGAA by expanding the list to
“other authorized personnel.”

Several commenters asked the Coast
Guard to define “other authorized
individuals” in § 105.237(b)(4), saying
that this catch-all category (1) was too
broad in scope, (2) could jeopardize the
safety and security of the facility, and
(3) could become very costly for
facilities to provide no-cost access to
such a wide array of people. On the
other hand, some commenters
encouraged the Coast Guard to extend
no-cost access to the maximum number
of individuals, including those
individuals not already enumerated in
the proposed rule. For example, one
commenter stated that the proposed
“other authorized individuals” category
should include ship service providers.
Another commenter stated that pilots
should be their own category of
individuals covered by the seafarer’s
access requirements of this rule.

After consideration of the public
comments, we agree that the rule should
explicitly enumerate which persons or
groups are provided no-cost access, and
that the list proposed in the NPRM was
more extensive than the requirements in
Section 811 of the CGAA. As such, we
are limiting the no-cost access
requirement to the people and groups
specifically required by the Act. We
removed proposed paragraph (b)(4), the
“other authorized individuals” category
from the list of individuals in
§105.237(b), for whom no-cost access
will be provided. We also removed the
category of “other authorized
personnel” in paragraph (b)(2),
following pilots. In striking these
additional categories of personnel, we
are not prohibiting these individuals
from accessing a facility or a vessel.
That decision is based on the individual
facility’s FSP, which is approved by the
COTP. Rather, by deleting these
categories of personnel from the no-cost
list, we are removing those types of
personnel from the list of individuals
for whom the facility must provide no-
cost access. Finally, as previously
stated, we also revised §105.237(b)(2) of
this final rule to solely reference pilots
as an enumerated group to be provided
no-cost assess.

(7) Foreign Ports Manage Seafarers’
Access Better Than U.S. Ports

Several commenters noted that many
foreign ports have systems in place to
enable seafarer access to shore
resources. One commenter noted that
the rule should ensure fair treatment of
U.S. vessels and non-U.S. vessels, and it
should ensure that all U.S. ports treat all
vessels fairly and do not place
restrictions on certain vessels.

We encourage facility owners and
COTPs to consider successful access
systems already in use—including those
in foreign ports—when designing their
own systems for seafarer access.

(8) The Coast Guard Should Extend the
Comment Period

A few commenters asked that we
extend the comment period or hold one
or more public meetings for this
rulemaking. One commenter noted that
comments were not being posted in a
timely manner, and one commenter
believes that the comment period
should be extended for 60 days to allow
facilities to realistically study how they
will be impacted.

The NPRM was published in the
Federal Register on December 29, 2014,
with a 60-day public comment. The
Coast Guard held a public meeting on
January 23, 2015. After requests for
more time were received, we extended
the comment period for an additional 60
days (by a document published in the
Federal Register on May 27, 2015). We
believe providing 4 months of public
comment and holding a public meeting
allowed ample opportunity for members
of the public and industry to read the
NPRM and reply with any comments.

During both public comment periods
and the public meeting, we received 163
comments. These commenters included
private individuals, port authorities,
pilots associations, industry groups,
professional mariner associations,
seafarers’ unions, seafarers’ churches
and centers, other mariner non-
governmental organizations, the World
Shipping Council, and the Company of
Master Mariners of Canada. We did not
exclude any comment that was
submitted to the docket.

(9) The Rule Further Restricts Seafarers
Who Are Already Restricted by Existing
Regulations That Do Not Help the
Maritime Industry

Two commenters noted that mariners
deal with burdensome security
requirements already, and the Coast
Guard should not further restrict
mariners with additional regulations
and “red tape.” One commenter argued
that the burdensome security
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requirements drive people away from
the maritime industry.

The purpose of this rule is to enable
seafarers to obtain no-cost access to port
facilities. This rule imposes no increase
in the regulatory burden on the seafarer.

(10) The Proposed Rule Is Burdensome
and Lacks Consistency or Enforcement

Some commenters remarked that the
proposed rule has burdensome
procedures. Other commenters noted
that the proposed rule has no means of
consistency or enforcement, and that the
Coast Guard has failed to enforce
provisions set forth by the COTP.

We disagree. The rule provides
facilities with a great deal of flexibility
in complying with the statutory
mandate to provide no-cost access for
seafarers to the facilities’ gates. This
flexibility is manifested in both the
method that a facility may employ to
provide no-cost access and in the
manner in which a facility can
determine whether the no-cost access is
timely. Facilities that violate any
provision of this rule are subject to
enforcement by the COTP. Under 46
U.S.C. 70119 and 33 CFR 101.415(b),
any person who does not comply with
the applicable requirements, including
33 CFR part 105, is liable to the U.S. for
a civil penalty of not more than $25,000
for each violation.

(11) The Proposed Rule Is
Unconstitutional

One commenter said that the
proposed rule is unconstitutional and
directly conflicts with MTSA.

We disagree. While the commenter
did not specifically cite the Takings
Clause, the Coast Guard has interpreted
the comment to invoke this provision of
the Constitution (U.S. Constitution,
Amendment V). Section 811 of the
CGAA and proposed 33 CFR 105.237
require facilities to provide access that
enables individuals to transit to and
from a vessel moored at the facility and
the facility gate, in a timely manner and
at no cost to the seafarer. Through this
rulemaking, the Coast Guard does not
mandate the facility take any particular
action that would permanently disrupt
the operations at the facility or deny the
facility owner all economic benefit of
the property. Rather, individual
facilities would have flexibility to
implement these requirements in the
manner best suited for the individual
facility when a vessel is moored at the
facility. Notwithstanding the flexibility
provided by the proposed rule for
facilities to tailor shore access
requirements to the design and needs of
the facility, the commenter did not
present the Coast Guard with any data

or other information to support their
claim that the proposed rule would
constitute a taking (or regulatory taking)
of the facility’s property. In addition,
the commenter did not provide data or
other information to support their
statement that the proposed rule
directly conflicts with MTSA. As the
Coast Guard stated in the NPRM
preamble (79 FR 77981, 77983) and
reiterates in this final rule, the Coast
Guard is authorized to issue regulations
governing access requirements to
MTSA-regulated facilities.

(12) The Proposed Rule Will Have a
Positive Economic Impact on
Communities

One commenter predicted that this
rule will have a positive economic
impact on communities where secure
maritime facilities are located.

Whether that is true or not, Congress
has directed the Coast Guard to require
the FSP to provide a system for seafarers
to transit through the facility in a timely
manner, at no cost to the individuals,
and we have done that in this final rule.

(13) The Proposed Rule Should Use the
Same Language as the International
Ship and Port Facility Security Code

Several commenters requested that
the rule use the same language as the
International Ship and Port Facility
Security Code (ISPS) Code. Specifically,
the commenter recommended that we
utilize language from the ISPS Code in
the FSP to ““facilitate” access to and
from a vessel.

We believe that the final rule
conforms to international conventions,
specifically the ISPS Code. We have
chosen to use the words
“implementation of a system” in
§105.237 as that is a stronger imperative
than “facilitate” and requires positive
action on the part of the facility to
devise and put in place a system in
accordance with the mandate of Section
811 of the CGAA.

(14) The Coast Guard Should Consider
the Impact of the Proposed Rule on
Existing ASPs and FSPs

One commenter noted that they use
the Coast Guard-approved ASP,
“Industry Standard for Passenger
Vessels and Small Passenger Vessels
and their Facilities,” and requested that
the proposed rule be amended so that
there will be no need to amend their
ASP to conform to the seafarer access
rule until the regularly-scheduled
renewal period occurs.

Another commenter believed that
developing a new access system would
be time-consuming and impossible to
complete by the deadline. This

commenter suggested that a 10-month
submission window for an amended
FSP would be reasonable, but that the
implementation deadline should be
extended to possibly a year after receipt
of the updated plan’s approval. Two
other commenters also said the
implementation date should be
extended. In contrast, another
commenter stated that the compliance
deadline should be moved forward to 6
months (instead of 1 year) because
people should already be complying.

Each facility operating under a Coast
Guard-approved ASP must include
seafarer access as directed by the ASP
itself. This may be in the form of an
annex or appendix explaining how the
facility will comply with this rule. This
document must be submitted to and
approved by the cognizant COTP in the
location of the facility submitting the
annex.

The Coast Guard believes there are
various means by which a facility may
accomplish this mandate depending on
the facility design, equipment,
procedures and location. The Coast
Guard has worked with the Seamen’s
Church and with individual facilities to
discuss many options for complying
with this Congressional mandate and
has provided flexibility within this rule
for facility owners and operators to
comply with its TWIC requirements and
the no-cost access requirements of this
rule.

However, in light of the comments on
timing we have extended the date that
each facility owner or operator must
implement a system to 14 months after
publication of this final rule. This
additional time allows more time for the
COTP to work with each facility in the
event of deficiencies in the plan.

(15) Coordination Between Seamen’s
Missions and the Coast Guard

One commenter questioned whether a
partnership between the Coast Guard
and seamen’s missions is possible for
port control.

We agree that coordination is
possible, and currently exists at several
facilities. Information from seamen’s
missions facilitates port control. Since
the rule enhances the well-being of
seafarers by providing no-cost access
from the vessel moored at the facility to
the facility’s gate, we are hopeful that
the rule will further our relationship
with seamen’s missions.

(16) The Coast Guard Should Publish
Guidance That Includes Explanatory
Language Found in the Preamble of the
Proposed Rule

One commenter was concerned that
the explanatory language in the NPRM
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will be absent from the actual CFR,
perhaps leaving an undesirable opening
in interpretation of the rule. The
commenter stated that explicit language
is desirable and necessary in
implementing the rule. Several
commenters recommended that the
Coast Guard publish a Navigation and
Vessel Inspection Circular to
accompany the final rule to reflect the
basic explanatory language as written in
the preamble to the proposed rule.

While we have not included all the
explanatory text from the preamble in
the regulatory text itself, we rely on the
broader explanation in the preamble to
provide the support and basis for the
regulatory text. The Coast Guard does
not believe a NVIC is necessary at this
time.

(17) The Coast Guard Should Not
Invalidate Shore Passes After 29 Days

One commenter took issue with a
regulation that invalidates shore passes
after 29 days. The commenter stated that
this regulation makes it difficult for
crewmembers who have been at sea for
long periods to gain access to shore,
even if they possess approved U.S.
visas. The commenter said that
crewmembers were recently detained on
board a vessel for 2 months; they held
valid U.S. visas but expired shore
passes, and U.S. Customs and Border
Protection (CBP) in both New Orleans
and Galveston would not help them
gain shore access or return them to their
home countries.

The commenter was in favor of the
proposed rule in that it will assist
seafarers transiting between vessels and
the terminal gates. The comment about
the invalidation of shore passes after 29
days, however, does not pertain to a
Coast Guard regulation, but to a
statutory requirement imposed by
section 252 of the Immigration and
Nationality Act (8 U.S.C. 1282), which
is administered by CBP. The Coast
Guard’s regulation is concerned with
providing no-cost access to facility gates
for seafarers. Customs clearance is
beyond the scope of this regulation and
a change to the validity period of shore
passes is beyond our legal authority.
Therefore, no changes were made to the
final rule in response to this comment.

(18) Implementing the Rule With Regard
to the Use of Taxi Companies, Hybrid
Access Methods, Brown Water Vessels,
Tug and Tows, and Integrated Tug
Barge (ITB) and Articulated Tug Barge
(ATB) Crews

One commenter who favored the
proposed rule had questions regarding
facility baseline performance
evaluations: How will facilities be rated

on use of taxi companies that meet
facility requirements? Will “hybrid”’
methods of access be acceptable to
COTPs? What is the status of brown
water vessels, tugs and tows, and ITB
and ATB crews? The commenter was
also concerned with taxi company
availability, the availability of
reasonably priced alternatives to taxis,
and the location near commercial
infrastructure and shopping centers.

This rule requires the COTP to
approve the method of seafarer access
that a facility intends to provide. As
such, the COTP will examine the
methods of access proposed by a facility
in light of that facility’s FSP to
determine if they meet the requirements
of both this rule and the FSP.

We are unclear as to what the
commenter means by “hybrid”” methods
of access. If the commenter is referring
to the rule’s allowance for a facility to
choose between different methods of
seafarer access, all such methods will be
reviewed by the COTP for approval. We
are also unclear as to what the
commenter means by the “status of
brown water vessels, tugs and tows, and
ITB and ATB crews.” If the commenter
is referring to whether or not such
vessels, tugs and tows, and ITB and
ATB crews are subject to the
requirements of this rule, the rule
applies to covered facilities that may be
used by such vessels and crew. In short,
the rule ensures that facilities do not
charge seafarers for access to their gates,
irrespective of the type of vessel and
crew docked there.

Regarding the commenter’s concern
about taxi availability, reasonably
priced alternatives to taxis, and the
location near commercial infrastructure
and shopping centers, these are
conditions that each facility will need to
evaluate to determine which modes of
access make financial sense for that
facility while meeting the statutory
mandate. The rule provides the
flexibility to allow facility owners and
operators to design a system of access
that makes sense to them. Incorporation
of the system of access in the approved
FSP allows for the necessary oversight
by the local COTP.

(19) Timeliness of Seafarer Access to
Port Facility Gates

Many commenters noted that a
seafarer’s definition of “‘timely access”
may vary from a facility’s definition of
“timely access.”

We believe that the issue of “timely
access” is best managed by the COTP.
Because of the many different types of
facilities and FSPs, the local COTP is in
the best position to evaluate concerns

and address complaints of facilities
providing untimely access.

One commenter stated that “timely
access” should be agreed on by both the
facility operator and the COTP.

This rule states that facility owners
and operators are responsible for
implementing a system that provides
access for seafarers between vessels
moored at the facility and the facility
gate, in a timely manner and at no-cost
to the seafarer. Every facility is different,
which makes “timely access”
impossible to prescribe. Ultimately, the
COTP will decide whether the proposed
timely access is adequate.

One commenter expressed concern
with seafarers having timely access to
port facility gates, especially for
seafarers who are in port for short
periods of time.

We agree. This is an important
component in ensuring that port
facilities comply with the mandates of
this rule. In § 105.237(c), we include
factors that a facility, subject to review
by the COTP, must consider in allowing
seafarers no-cost access to the facility’s
gate, in a timely fashion.

One commenter stated that the length
of stay for a vessel is irrelevant in
determining whether or not a seafarer’s
access to the facility gate is timely.

We disagree. While facilities have
great flexibility under this rule in
providing timely access between the
vessel and the facility gate, some
parameters are necessary to meet the
requirements of Section 811 of the
CGAA. We use length of time in port as
a metric for the COTP to determine
whether or not a wait time to and from
the facility gate is reasonable.

One commenter stated that the Coast
Guard needs to define “‘reasonable
time” in the regulatory text more
specifically. The commenter asks if the
Government will take into consideration
the size of the group when it comes to
“reasonable time.”

A second commenter understands
that it is impossible to develop a one-
size-fits-all definition of “timely
access,” and that it is impractical for
facilities to provide for every potential
combination of factors in their security
plans. This commenter requested that
the Coast Guard clarify how the COTP
will determine “‘timely access” on a
case-by-case basis.

Another commenter stated that a
modest 10-minute delay waiting for
transportation during half their visits
equals more than 3,443 hours of lost
time. Additionally, the commenter
noted that waiting on transportation
potentially makes a service provider’s
day dangerously long, putting them and
others at risk. The commenter offered
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the following additional factors that a
facility must consider when establishing
timely access without unreasonable
delay: (1) The expected number of ship
service personnel who will be visiting a
ship; (2) the costs of transportation
relative to delay time costs incurred by
ship service providers; and (3) the costs
of transportation relative to safety
impacts to service providers.

One commenter noted that the
proposed rule appropriately explains
factors to consider and to document in
FSPs to provide timely access without
reasonable delay.

We appreciate the additional factors
supplied by commenters, and believe
that § 105.237(c) already covers most, if
not all, of these factors. We provide the
COTP with the authority to review these
points to ensure that the facility is
providing timely access to seafarers.
These factors in § 105.237(c) provide a
framework for the COTP to decide, on
a case-by-case basis, whether or not the
facility is complying with the mandates
of this regulation. Covered individuals
may contact the local COTP or
representatives of seafarers’ welfare and
labor organizations with any facility
access CONCErns.

(20) The Coast Guard Should
Reconsider Where It Intends To Place
the Seafarers’ No-Cost Access
Requirements in the CFR

One commenter asked why the new
section in 33 CFR part 105 is placed
between §§105.235 and 105.240. This
commenter suggested that the new
section be placed in § 105.257, entitled
“Security Measures for Newly Hired
Employees,” as § 105.257 does not merit
its own standalone section and has
caused confusion among facilities.

While we appreciate this commenter’s
suggestions, we are implementing
section 811 of the CGAA, and changes
to 33 CFR 105.257 are outside the scope
of this rule. We will consider whether
a future rulemaking should update,
change, or improve regulations at 33
CFR 105.257.

(21) The Proposed Rule Should Clarify
“Shore Leave” and “Access” To Reduce
the Risk of Seafarers’ Noncompliance
With CBP or Union Rules

One commenter supporting the rule
stated that “‘shore leave” and “access”
should be clarified to reduce the risk of
noncompliance with CBP or union
rules.

We believe these terms do not need
defining in this rulemaking, as the rule
specifically defines the kinds of access
that is required. In addition, this rule is
concerned with providing no-cost shore
access for certain individuals and does
not concern shore leave or other terms
that may raise customs and immigration
issues. Irrespective of this rule’s
mandates and requirements, seafarers
are still required to comply with all CBP
rules when arriving in and departing
from the United States.

V. Regulatory Analyses

We developed this final rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes or Executive
orders.

A. Regulatory Planning and Review

Executive Orders 12866 (‘‘Regulatory
Planning and Review”’) and 13563
(“Improving Regulation and Regulatory
Review”) direct agencies to assess the
costs and benefits of available regulatory

alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Executive
Order 13771 (‘“Reducing Regulation and
Controlling Regulatory Costs™), directs
agencies to reduce regulation and
control regulatory costs and provides
that “for every one new regulation
issued, at least two prior regulations be
identified for elimination, and that the
cost of planned regulations be prudently
managed and controlled through a
budgeting process.”

The Office of Management and Budget
(OMB) has not designated this rule a
significant regulatory action under
section 3(f) of Executive Order 12866.
Accordingly, OMB has not reviewed it.
Because this rule is not a significant
regulatory action, this rule is exempt
from the requirements of Executive
Order 13771. See OMB’s Memorandum
titled “Guidance Implementing
Executive Order 13771, titled ‘Reducing
Regulation and Controlling Regulatory
Costs™” (April 5, 2017).

Table 2 shows the impacts of the final
rule by category. A final Regulatory
Assessment is available in the docket,
and a summary follows.

We estimate the total cost to industry
and the Government to be about $53.9
million over a 10-year period of analysis
using a 7 percent discount rate. We
estimate the annualized cost to be about
$7.7 million using a 7 percent discount
rate. See Table 2.

TABLE 2—SUMMARY OF THE IMPACTS OF THE FINAL RULE

Category

Summary

Applicability

Affected population ..........ccccceeeeee.

Total costs to industry and Govern-
ment (7% discount rate).

Unquantified benefits

gate.

Owners or operators of MTSA facilities regulated by the Coast Guard are required to implement a system
that provides seafarers with access between the shore and vessels moored at the facility.

2,469 MTSA-regulated facilities will update FSPs, an additional 420 MTSA-regulated facilities will update
FSPs and facility operations.

10-Year: $53.9 million.

Annualized: $7.7 million.

Provides seafarers and covered individuals timely access between a vessel and a MTSA-regulated-facility

Enhances the safety, health, and welfare of seafarers, and the overall quality of life by allowing seafarers
access to fundamental human services.

Conforms to the intent of the ISPS Code and IMO’s FAL Convention.

Reduces regulatory uncertainty by harmonizing the Coast Guard’s regulations with Sec. 811 of Public Law
111-281.

Affected Population

The Marine Information for Safety
and Law Enforcement (MISLE) system is
the Coast Guard’s internal database that

contains MTSA-regulated facility
population data. According to MISLE
information reviewed in January 2017,
there were 2,469 MTSA-regulated

facilities in 2016. This number is
consistent with facility population data
for the previous 5 years as well; the
population number remains around
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2,500 +/ — 40 facilities. We anticipate
that all 2,469 facilities will update their
FSPs with the system of seafarer access
description within 10 months of
publication of the final rule. The total
implementation time is 14 months, with
Coast Guard COTPs having 4 months to
approve the plans for implementation.
Any changes in the following years of
analysis will be accomplished under
existing updates to FSPs; therefore, we
account for no marginal change in
opportunity cost beyond the first year of
analysis.

Additionally, some facilities will need
to modify existing operations to
implement a system of seafarer access.
In this analysis, we refer to this group
of facilities as the noncompliant
facilities. In the NPRM, we estimated
the rate of noncompliant facilities at
10.3 percent (of the 2,469 total
facilities). We estimated this rate using
the SCI's Center for Seafarer’s Rights
annual survey from the year 2011. We
received five individual public
comments out of 163 commenters who
suggested the non-compliance rate was
higher than 10.3 percent; however, an
alternative compliance rate was not
supplied in any of the public comments.
We used facility information mentioned
in public comments, specifically SCI's
2016 report, to calculate the new non-
compliance rate of 17 percent (please
see the Coast Guard’s explanation of the
use of this rate in the comment response
section of this preamble), which we
based on known noncompliant MTSA-
regulated facilities divided by the
number of MTSA facilities surveyed by
SCI (35/203). Also, SCI’s surveys are
more comprehensive than any data on
seafarer access the Coast Guard can
obtain. As noted in the Regulatory
History section of this preamble, we
reopened the public comment period for
an additional 60 days (80 FR 30189),
specifically seeking input on our
estimate of a 10.3 percent
noncompliance rate for facilities with
respect to providing seafarers’ access.

We received no new information as a
result of the reopened comment period.
For the final rule’s regulatory impact
analysis, we strictly used data from
SCI's 2016 survey. With this survey and
through discussion with the SCI, we
calculated a noncompliance rate of 17
percent for the final rule. At this rate,
420 (0.17 x 2,469, rounded) out of the
total 2,469 facilities affected by this rule
will need to develop and implement a
system of seafarer access in addition to
updating the FSP. We also calculated
operational costs for these 420 facilities.

Costs

There are two cost components in this
final rule—administrative and
operational. Prior to the publication of
this rule, all MTSA-regulated facilities
described a system of access in the FSP.
These descriptions, however, may not
contain all the necessary details
required by this final rule. Therefore, we
calculated these administrative costs for
the entire affected population. The total
cost of this provision includes 6 hours
of labor at the executive wage rate, 10
minutes of labor at the administrative
assistant wage rate, plus 10 cents for
stationery:

2,469 population x [(6 hours 3 x
$67.59 wage rate4) + (0.17 hours x
$40.09 wage rate) + $0.10 stationery)] =
$1,018,352. The 420 facilities
implementing new seafarer access
operations will choose from the six
compliance options provided in section
105.237(d), as listed below:

(1) Method 1—Regularly scheduled
shuttle service;

(2) Method 2—On-call shuttle service;

(3) Method 3—Taxi service;

(4) Method 4—Arrangements with the
seafarers’ welfare organizations;

(5) Method 5—Monitoring of
pedestrian routes; or

(6) Method 6—Any other system
approved by the COTP.

Any facility implementing a third-
party operated system of access, such as
Method 4, will need to designate a

supplemental method of access in case
the third-party organization is
unavailable or fails to provide access to
seafarers at any time. For the purposes
of this analysis, we assume such
facilities will partner with taxi services
to provide this supplemental access. We
do not include supplemental methods of
access costs for facilities complying
with Method 3, which will also provide
access via a third party (taxi drivers),
because we assume (and calculate costs
for) a sufficient number of taxis. We also
do not calculate costs for any facilities
complying with this rule through
Method 6. We assume facilities would
choose the sixth option only if that
option had a lower cost than the first
five options.

Based on information provided by
Coast Guard subject matter experts
(SMESs) in the Office of Port and Facility
Compliance and on information from
Coast Guard inspectors nationwide, we
expect that a small percentage of
facilities are sufficiently large or
dangerous enough to warrant the
purchase of a passenger van used solely
to provide a regularly scheduled or on-
call gate access service to seafarers.> A
taxi service, alternatively, provides a
flexible and relatively cheap alternative.
Some facilities would choose to partner
with a seafarers’ welfare organization to
provide transit, a presumably cost-free
option, where available, coupled with a
taxi service. Based on discussions with
several SMEs with knowledge of port
and facility access, most facilities would
choose pedestrian monitoring. Due to
current MTSA regulations most
facilities are already equipped with
security guards and monitoring. If
facilities choose this method we
anticipate an additional 1 hour of
training annually to review security
protocol in the event that a seafarer
leaves the designated passageway.

Table 3 provides the number of
affected facilities and the per-facility
costs based on chosen requirement.

TABLE 3—ADMINISTRATIVE AND OPERATIONAL COSTS PER FACILITY

[By method]

Annual
) Annual
: s recurring : Total 10-year
Population Initial cost cost, years re;:urrmg‘3 undiscounted
2.5, 7-10 cost, year
Cost Per Facility (FSP Documentation) ..........cccccoevevvreeenne 2,469 $412 $0 $0 $412

31In the collection of information (OMB control
number 1625-0077), we estimate that it takes 100
hours to create a new FSP made up of 18 sections.
We estimate that it would take 6 hours (100 hours

+ 18 sections = 5.55 hours) to create a new section
in the FSP.

4 See Chapter 3.1 of the standalone RA for
information regarding wages.

5Qur MISLE database does not capture the
physical size of MTSA-regulated facilities.



Federal Register/Vol. 84, No. 62/Monday, April 1, 2019/Rules and Regulations

12111

TABLE 3—ADMINISTRATIVE AND OPERATIONAL COSTS PER FACILITY—Continued
[By method]

Population

Initial cost

Annual
recurring
cost, years
2-5, 7-10

Annual
recurring
cost, year 6

Total 10-year
undiscounted

Cost Per Facility Operations

Method 1: 24-hour Shuttle Service
Method 2: On-call Shuttle Service
Method 3: Taxi

Method 4: Seafarers’ Welfare Organization ...

Method 5: Monitoring of Pedestrian Routes

99,143
76,615
5,897
2,948
191

67,583
45,055
2,848
1,424
191

68,138
45,611
2,848
1,424
191

707,945
482,666
31,529
15,764

1,910

Table 4 provides the key costs for the
methods and an explanation of changes
from the NPRM to the final rule.

TABLE 4—KEY COST INPUTS @

Input

Final rule

NPRM

Reason for change

Source

MTSA facility noncompliance
rate.

Security guard wage
Cargo and freight agents wage

Managers

Administrative assistants

Passenger van

Cost of gas

Average miles per gallon, pas-
senger van.

Driving speed

Driving time, 1 lap

$28,995 to
$33,800.

10 mph to 30 mph

0.33 hours

$28,995 to
$33,800.

15 mph to 30 mph

0.33 hours

Updated with information
from 2016 SCI report.

Updated to 2016 wage rates
Updated to 2016 wage rates
Updated to 2016 wage rates
Updated to 2016 wage rates

Updated with current informa-
tion.

Updated with current informa-
tion.

Updated with current informa-
tion.

Updated with current informa-
tion.

No change

http://seamenschurch.org/sites/de-
fault/files/sci-shore-leave-survey-
2016.pdf.
http://www.bls.gov/oes/2016/may/
0es339032.htm.
http://www.bls.gov/oes/2016/may/
0es435011.htm.
http://www.bls.gov/oes/2016/may/
0es113071.htm.
http://www.bls.gov/oes/2016/may/
0es436011.htm.
http://www.chevrolet.com/express/
passenger-van.
https://www.ford.com/trucks/transit-
passenger-van-wagon/.
https://www.gmfleet.com/chevrolet/
express-passenger-van.htmi.
https://www.chrysler.com/
pacifica.html#app-compare.
http://www.nissancommercialvehi-
cles.com/nv-passenger?dcp=psn.
58700002307877422&gclid=CPm5
ttfug9QCFYFJgQodlkoMmA&
gclsre=ds&dclid=CPOS89fug9QCF
cpkwQodGnoAJw.
https://www.eia.gov/dnav/pet/PET
PRI_GND_DCUS NUS A.htm.
http://www.fueleconomy.gov/feg/
byclass/Vans _Passenger
Type2016.shtml.
http://www.panynj.gov/port/pdf/high-
way-speed-limits-2008.pdf.
http://www.fmtcargo.com/terminal _
guides/fmt_guide_burns_har-
bor.pdf.
http://www.fmtcargo.com/terminal _
guides/fmt_guide_cleveland.pdf.
http://www.fmtcargo.com/terminal _
guides/fmt_guide port man-
atee.pdf.
http://www.fmtcargo.com/terminal _
guides/fmt _guide lake charles.pdf.
http://www.fmtcargo.com/terminal
guides/fmt_guide milwaukee.pdf.


http://seamenschurch.org/sites/de-fault/files/sci-shore-leave-survey-2016.pdf
http://seamenschurch.org/sites/de-fault/files/sci-shore-leave-survey-2016.pdf
http://seamenschurch.org/sites/de-fault/files/sci-shore-leave-survey-2016.pdf
http://www.fueleconomy.gov/feg/byclass/Vans__Passenger_Type2016.shtml
http://www.fueleconomy.gov/feg/byclass/Vans__Passenger_Type2016.shtml
http://www.fueleconomy.gov/feg/byclass/Vans__Passenger_Type2016.shtml
https://www.eia.gov/dnav/pet/PET_PRI_GND_DCUS_NUS_A.htm
https://www.eia.gov/dnav/pet/PET_PRI_GND_DCUS_NUS_A.htm
http://www.bls.gov/oes/2016/may/oes339032.htm
http://www.bls.gov/oes/2016/may/oes339032.htm
http://www.bls.gov/oes/2016/may/oes435011.htm
http://www.bls.gov/oes/2016/may/oes435011.htm
http://www.bls.gov/oes/2016/may/oes113071.htm
http://www.bls.gov/oes/2016/may/oes113071.htm
http://www.bls.gov/oes/2016/may/oes436011.htm
http://www.bls.gov/oes/2016/may/oes436011.htm
http://www.chevrolet.com/express/passenger-van
http://www.chevrolet.com/express/passenger-van
https://www.ford.com/trucks/transit-passenger-van-wagon/
https://www.ford.com/trucks/transit-passenger-van-wagon/
https://www.gmfleet.com/chevrolet/express-passenger-van.html
https://www.gmfleet.com/chevrolet/express-passenger-van.html
https://www.chrysler.com/pacifica.html#app-compare
https://www.chrysler.com/pacifica.html#app-compare
http://www.nissancommercialvehicles.com/nv-passenger?dcp=psn.58700002307877422&gclid=CPm5ttfug9QCFYFJgQodlkoMmA&gclsrc=ds&dclid=CPOS89fug9QCFcpkwQodGnoAJw
http://www.nissancommercialvehicles.com/nv-passenger?dcp=psn.58700002307877422&gclid=CPm5ttfug9QCFYFJgQodlkoMmA&gclsrc=ds&dclid=CPOS89fug9QCFcpkwQodGnoAJw
http://www.nissancommercialvehicles.com/nv-passenger?dcp=psn.58700002307877422&gclid=CPm5ttfug9QCFYFJgQodlkoMmA&gclsrc=ds&dclid=CPOS89fug9QCFcpkwQodGnoAJw
http://www.panynj.gov/port/pdf/high-way-speed-limits-2008.pdf
http://www.panynj.gov/port/pdf/high-way-speed-limits-2008.pdf
http://www.fmtcargo.com/terminal_guides/fmt_guide_burns_harbor.pdf
http://www.fmtcargo.com/terminal_guides/fmt_guide_burns_harbor.pdf
http://www.fmtcargo.com/terminal_guides/fmt_guide_burns_harbor.pdf
http://www.fmtcargo.com/terminal_guides/fmt_guide_cleveland.pdf
http://www.fmtcargo.com/terminal_guides/fmt_guide_cleveland.pdf
http://www.fmtcargo.com/terminal_guides/fmt_guide_port_manatee.pdf
http://www.fmtcargo.com/terminal_guides/fmt_guide_port_manatee.pdf
http://www.fmtcargo.com/terminal_guides/fmt_guide_port_manatee.pdf
http://www.fmtcargo.com/terminal_guides/fmt_guide_lake_charles.pdf
http://www.fmtcargo.com/terminal_guides/fmt_guide_lake_charles.pdf
http://www.fmtcargo.com/terminal_guides/fmt_guide_milwaukee.pdf
http://www.fmtcargo.com/terminal_guides/fmt_guide_milwaukee.pdf
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TABLE 4—KEY COST INPUTS —Continued
Input Final rule NPRM Reason for change Source
TWIC i, $277.82 or $401.00 ............. Updated with current informa- | https://www.tsa.gov/for-industry/twic.
$268.04. tion; created two TWIC
costs: one for security
guards and one for taxi
drivers, respectively.
Taxi driver Wage ........cccoceeneee. $18.55 v, $17.92 oo, Updated to 2016 wage rates | http://www.bls.gov/oes/2016/may/
0es533041.htm.
Miles to enroliment center ....... 100 miles ............. 100 miles ............. No change .......ccccoevviiiieenins
Average commute speed, mph | 28.87 ................... 28.87 .o No change .......cccccoceiiiine

Table 5 presents the total discounted
costs of the final rule to industry over
a 10-year period of analysis.

TABLE 5—SUMMARY OF COSTS TO INDUSTRY 10-YEAR, 7- AND 3-PERCENT DISCOUNT RATES

Undiscounted Discounted costs
Year costs
7% 3%
T e e ettt eete ettt eheee—eeeteeeateeateeateeaheeeteeaseeateeaaeeabeeeseeebeeaseeeteesaneeareeans $12,269,354 $11,466,686 $11,911,994
6,954,316 6,074,169 6,555,110
6,954,316 5,676,793 6,364,184
6,954,316 5,305,414 6,178,820
6,954,316 4,958,331 5,998,854
7,024,326 4,680,605 5,882,762
6,954,316 4,330,798 5,654,495
6,954,316 4,047,475 5,489,801
6,954,316 3,782,687 5,329,904
6,954,316 3,535,222 5,174,664
LI ] =1 SRRSO 74,928,208 53,858,180 64,540,588
ANNUANIZEA ...ttt —————————————————————————————————————————————————— 7,668,193 7,566,126

Note: Totals may not sum due to independent rounding.

The Government willincur costs as a
result of modifications made to FSPs by
MTSA-regulated facilities personnel in
Years 1 and 2 because the Coast Guard
must review and approve the
modifications to the FSPs. As a result,
MTSA-regulated facilities with FSPs
will have 10 months to submit their
plans to the respective Coast Guard
sectors for review and the sectors will
have 4 months to approve the plans for
implementation. We then divide the

one-time government cost between
Years 1 and 2 equally. Based on
information from Coast Guard SMEs, we
estimated 30 minutes for an E—4, E-5, or
E-6 to review the modified FSP. Using
the average hourly wage rate of the three
ranks, we calculate the one-time cost to
review all FSPs as follows:
2,469 FSPs x $51.33 wage rate/hour7 x
0.5 hours = $63,367
As explained above, we divided the
estimated government cost of $63,367

equally between Years 1 and 2, or
$31,683.50 in each year (Table 6 below
takes into account rounding). Table 6
presents the total discounted costs to
Government and industry over a 10-year
period of analysis. We estimate an
annualized cost of the final rule to
industry and government to be about
$7.7 million using a 7 percent discount
rate. See table 6.

TABLE 6—SUMMARY OF COSTS OF THE FINAL RULE TO GOVERNMENT AND INDUSTRY

[7 and 3 percent discount rates]

Undiscounted Discounted costs
Year costs
7% 3%

ST $12,301,038 $11,496,297 $11,942,755
6,986,000 6,101,843 6,584,975

6,954,316 5,676,793 6,364,184

6,954,316 5,305,414 6,178,820

6,954,316 4,958,331 5,998,854

7,024,326 4,680,605 5,882,762

6 We present the mean hourly wage rates as
loaded wage rates in 2016 dollars using 2016 BLS
Benefits multiplier: http://www.bls.gov/ncs/ect/sp/
ececqrtn.pdf. For more information on wages, see

Chapter 3 of the supporting regulatory analysis in

the docket.
7 From the Commandant Instruction 7310.1Q
(https://www.uscg.mil/directives/ci/7000-7999/CI

7310_1Q.pdf) for reimbursable rates, the hourly

rates for E-4s, E-5s, and E-6s are $44, $52, and $58,
respectively. These rates result in an average $51.33
per hour for reviewing the FSPs.


https://www.uscg.mil/directives/ci/7000-7999/CI_7310_1Q.pdf
https://www.uscg.mil/directives/ci/7000-7999/CI_7310_1Q.pdf
http://www.bls.gov/oes/2016/may/oes533041.htm
http://www.bls.gov/oes/2016/may/oes533041.htm
http://www.bls.gov/ncs/ect/sp/ececqrtn.pdf
http://www.bls.gov/ncs/ect/sp/ececqrtn.pdf
https://www.tsa.gov/for-industry/twic
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TABLE 6—SUMMARY OF COSTS OF THE FINAL RULE TO GOVERNMENT AND INDUSTRY—Continued
[7 and 3 percent discount rates]
Undiscounted Discounted costs
Year costs
7% 3%
6,954,316 4,330,798 5,654,495
6,954,316 4,047,475 5,489,801
6,954,316 3,782,687 5,329,904
6,954,316 3,535,222 5,174,664
B o] - | SRS ETT 74,991,575 53,915,465 64,601,214
2 ] 0= 11T o P 7,676,349 7,573,233

Note: Totals may not sum due to independent rounding.

Benefits

The primary benefit of this final rule
is to provide seafarers and covered
individuals timely access between a

vessel and a MTSA-regulated facility
gate. Other benefits of this final rule
include enhancing the safety, health,
and welfare of seafarers, which in turn
improves the overall quality of life for

a seafarer. Lastly, the provisions of this
rule align with international
conventions and will reduce regulatory
uncertainty. Table 7 presents a summary
of the benefits of this final rule.

TABLE 7—SUMMARY OF BENEFITS OF THE FINAL RULE

Implications

Description of benefits

Seafarers’ ACCESS ......ccvcvvevveeeeeiieeeeiieeeereeesiens

International Conventions ..........ccccceevieeevineenne

Regulatory Uncertainty

MTSA-regulated-facility gate.

Sec. 811 of Public Law 111-281.

Provides seafarers and covered individuals timely access between a vessel and a

Enhances the safety, health, and welfare of seafarers, and the overall quality of life
by allowing seafarers access to fundamental human services.

Conforms to the intent of the ISPS Code and IMO’s FAL Convention.

Reduces regulatory uncertainty by harmonizing the Coast Guard’s regulations with

The primary benefit of this final rule
is to provide seafarers and covered
individuals with access between the
vessel and the facility gate, thereby
enhancing their quality of life. Although
the Goast Guard does not collect data on
the number of seafarers denied access to
MTSA-regulated facilities, the SCI's
Center for Seafarers’ Rights issued a
report in 2016 and found through a
survey that 29 U.S. ports denied access
through a terminal to about 18.4 percent
of seafarers or about 200 (SCI mentioned
about 81.6 percent did not have valid
visas) seafarers who possibly had valid
visas (as we explain in the supporting
regulatory analysis, SCI presents in its
report shore leave for mariners without
valid visas and other reasons are given
in its survey for the denial of shore
leave; nevertheless, it is reasonable to
assume that the remaining percentage of
denials in the report contains some
number of mariners with valid visas
who were denied shore leave).

SCI recently issued reports in 2017
and 2018; the information in these
reports is similar with the 2016 report
with 22 and 23 ports surveyed,
respectively. However, these reports, as
with the 2015 and 2016 reports, did not
specify which facilities were MTSA-
regulated or not, so we assumed the

reports included facilities other than the
MTSA-regulated facilities to which the
final rule applies (the difference is, with
the 2016 report, we were able to
identify, at the time of this writing,
which facilities were MTSA-regulated
through correspondence with SCI in
2016).

As stated above, the 2016 report cites
other reasons for access denial, such as
CBP restrictions and vessel operations,
which account for about 4 percent of
denials; again, this also includes
facilities that are not MTSA-regulated.
This is important because access denials
to seafarers without valid visas would
not be counted as part of the
noncompliance rate and are not part of
the affected population. Only mariners
with valid visas who were denied port
access to MTSA-regulated facilities are
the affected population of this final rule.
Non MTSA-regulated facilities who
denied port access to seafarers are not
part of the applicable population of this
final rule. Table ES—4 of the Final
Regulatory Analysis and for this final
rule lists the website where a copy of
the 2016 SCI report may be viewed.
Combined in one document, the Final
Regulatory Analysis and the Final
Regulatory Flexibility Analysis are
available in the docket for review.

Generally, transiting through a MTSA-
regulated facility is the only way for
seafarers to access shore side businesses
and amenities, and to engage in
activities such as doctor visits (which
includes obtaining prescriptions for
medications), business visits, and family
member and friend visits, among other
things such as enjoying basic leisure
time, that go beyond the confines of a
vessel. This, in turn, will enhance
seafarers’ overall quality of life by
allowing access to fundamental human
services instead of being bound to a
vessel while moored at a MTSA-
regulated facility. This final rule
provides seafarers and covered
individuals access through MTSA-
regulated facilities, and enhances the
safety, health, and welfare of seafarers.
This final rule also mandates that the
system of access provide access for
representatives of seafarers’ welfare and
labor organizations. Individuals and
organizations, who generally can only
access vessels moored at a MTSA-
regulated facilities by transiting through
the facility, will be able to provide
services for seafarers on board a vessel.
For example, this includes labor
organizations, port workers
organizations, and port engineers or
superintendents. This also will enhance
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the welfare and overall quality of life for
a seafarer, who otherwise would not
have access to shore side facilities while
a vessel is moored at an MTSA-
regulated facility.

Another benefit of this final rule is
that it will conform to international
conventions, which in turn benefits
seafarers. The provisions of this final
rule will align with the intent of the
International Ship and Port Facility
Security Code (ISPS), an amendment to
the International Convention on the
Safety of Life at Sea (SOLAS) (1974,
1988), Chapter XI-2 (Special Measures
to Enhance Maritime Security), as
entered into force under that chapter.
An IMO resolution adopted the ISPS
Code in December 2002 and another
resolution included amendments to
Chapter XI of SOLAS and added a new
chapter, which is Chapter XI-2. IMO
added amendments in 2016, which
became effective January 1, 2018, to the
Convention on Facilitation of
International Maritime Traffic, 1965 as
amended (FAL), which added a new
provision to strengthen shore leave for
seafarers, in Section 3 of the Annex, part
G.

We believe this is a benefit to
seafarers because if the U.S. does not
adhere to these international
conventions and denies shore leave to
these individuals, other countries may
engage in an act of reciprocity and deny
shore leave to U.S. seafarers abroad. The
preamble to ISPS (paragraph 11),
ratified in December 2002, states:
“Recognizing that the Convention on
the Facilitation of Maritime Traffic,
1965, as amended, provides that foreign
crew members shall be allowed ashore
by the public authorities while the ship
on which they arrive is in port,
provided that the formalities on arrival
of the ship have been fulfilled and the
public authorities have no reason to
refuse permission to come ashore for
reasons of public health, public safety or
public order, Contracting Governments
when approving ship and port FSPs
should pay due cognizance to the fact
that ship’s personnel live and work on
the vessel and need shore leave and
access to shore based seafarer welfare
facilities, including medical care.”

This rule will also reduce regulatory
uncertainty by harmonizing regulations
with Sec. 811 of Public Law 111-281.
The benefit to seafarers is that they will
be knowledgeable of the regulations as
they relate to international conventions
thereby reducing confusion and
uncertainty among the population.

Alternatives

Below, we summarize our chosen
compliance option and four discussed

alternatives. Refer to Chapter 5 of the
standalone RA, available in the docket
where indicated under the ADDRESSES
portion of this preamble, for more cost
and descriptive information on the
alternatives analyzed.

o Preferred Alternative

The preferred alternative is to amend
Coast Guard regulations to require that
MTSA-regulated facilities implement a
system of seafarers’ access and amend
their FSPs to document this system.
This alternative was chosen for this
final rule because it provides regulatory
flexibility and the least costly options
that would comply with the intent of
the statute.

e Other Alternatives Considered

Alternative 1—No change to
regulations. Instead of amending the
current regulations, COTPs would deny
approval of FSPs that do not adequately
address shore leave procedures. While
this approach may address some
deficiencies at some facilities, we reject
this alternative because it would not
provide clear and consistent regulatory
standards for facilities to implement and
COTPs to enforce. Additionally, the
current regulation in 33 CFR
105.200(b)(9) does not explicitly require
facility owners and operators to provide
free and timely access to seafarers.
Alternative 1 does not meet the mandate
set in the CGAA, nor would it address
the existing access issues. The benefit of
Alternative 1 is that there would be zero
incremental cost.

Alternative 2—Require a section of
the DoS between the facility and the
vessel to include the facility’s seafarers’
access procedures. We reject this
alternative due to the heavy burden it
would place on industry. We do not
support this alternative because it
would not specifically target
noncompliant facilities, but, instead,
would require many facilities and
vessels that would not need a DoS to
have one, increasing the collection of
information burden. The benefits of this
alternative are the same as the preferred
alternative—the facility would be
required to work out a free and timely
access plan with each arriving vessel
and include this plan in the vessel’s
DosS.

Alternative 3—Require facilities to
implement specific and prescriptive
procedures for seafarers’ access and to
include these procedures in their FSPs.
This alternative would require facilities
to implement a prescribed space,
infrastructure, or other specific resource
as a system of seafarers’ access. We
reject this alternative because it would
impose a stricter than necessary
operational change on many facilities.
For example, this alternative could

mandate that all facilities provide 24-
hour shuttle service to seafarers. This
would increase the total cost burden to
industry, and many facilities do not
require shuttle service for timely gate
access. The benefits of this alternative
are the same as the preferred alternative.

Alternative 4—Publish guidance to
industry clarifying that 33 CFR
105.200(b)(9) affirmatively requires
facility owners/operators to provide
shore leave and visitor access. We do
not support this approach. Current
regulations in 33 CFR 105.200(b)(9) do
not require facility owners and
operators to provide free and timely
access to seafarers. Some facilities deny
seafarers access altogether or make
shore access impractical based on
misinterpretations of our existing
regulations (i.e., they contend that, since
33 CFR 105.200(b)(9) only requires
coordination of shore leave if there is
actual shore leave to coordinate, if
access to shore is denied altogether,
there is no shore leave to coordinate).
Further, public comments indicate that,
while some facilities grant seafarers
access to and from vessels, they make it
impractical by placing extreme
limitations on escort availability or
charging exorbitant fees. Section 811 of
the CGAA makes access mandatory,
necessitating an update to our
regulations to avoid regulatory
uncertainty.

B. Small Entities

Under the Regulatory Flexibility Act,
5 U.S.C. 601-612, we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. Based
on our analysis, we have no information
or evidence to determine, which, or how
many MTSA-regulated facilities will
need to implement a system of access.
Our estimated costs to small entities
vary greatly depending upon whether a
facility will only need to modify its FSP
or whether it will have to modify its
operations. We detail this analysis
below:

A Final Regulatory Flexibility
Analysis (FRFA) discussing the impact
of this final rule on small entities is
available in the docket where indicated
under the ADDRESSES portion of the
preamble. A summary of the FRFA
follows.

(1) A statement of the need for, and
objectives of, the rule:
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Agencies take regulatory action to
correct for market failure. This final rule
will ensure that MTSA-regulated
facilities do not deny access or make it
impractical for seafarers to obtain shore
access. The rationale given by some
facilities for denying such access is
based on a misinterpretation of existing
Coast Guard regulations; namely, that 33
CFR 105.200(b)(9) only requires
coordination of shore leave if there is
actual shore leave to coordinate, and, if
access to shore is denied altogether,
there is no shore leave to coordinate.
Some facilities provide shore access, but
make it impractical for seafarers and
other individuals by placing extreme
limitations on escort availability or
charging exorbitant fees. Furthermore,
possible costs to implement a system of
access should not be borne by those
who need access, thereby providing a
disincentive for the facilities to provide
such access.

(2) A statement of the significant
issues raised by the public comments in
response to the initial regulatory
flexibility analysis, a statement of the
assessment of the agency of such issues,
and a statement of any changes made in
the final rule as a result of such
comments:

We received five public comments
regarding the estimated per-company
cost of implementing this rule. The
commenters argued that the $1,121 cost
was too low. The Coast Guard addressed
this comment in Part IV of this
preamble.

(3) The response of the agency to any
comments filed by the Chief Counsel for
Advocacy of SBA in response to the
proposed rule, and a detailed statement
of any change made to the proposed
rule in the final rule as a result of the
comments:

The Coast Guard did not receive any
comments from the SBA Office of
Advocacy regarding the impact that this
rule would have on small entities.

(4) A description and estimate of the
number of small entities to which the
rule will apply or an explanation of why
no such estimate is available:

This rule would affect primarily
MTSA-regulated facilities, which would
need to provide seafarers’ access if they
do not currently provide this service to
seafarers. Based on MISLE data, we
estimate that there are 1,347 owners or
operators of 2,469 facilities. Of these
1,347 entities, we estimate that 69
percent of them are small businesses, as
determined by the size standards (or
threshold) of the SBA.8 We determined
this percentage by researching and
compiling the employee size and
revenue data for a random sample of
300 entities, of which 145 (included in
this number are 8 governmental
jurisdictions that we found to be small
based on the RFA’s definition) were
found to be below the threshold for
small entities, and 63 were assumed to
be below the threshold due to lack of
available information. In total, there are
208 (145 + 63) small entities for the
purposes of this analysis).? To estimate
the sizes of these entities, we used the

revenue or employee size of these
entities from referenceusagov.com and
www.Manta.com for businesses and the
most current population information
from the U.S. Census Bureau’s website
for government jurisdictions. Based on
the information from this analysis, we
found that—

e There are an estimated 1,347
entities that would be affected by the
final rule;

e The sample size consists of 300
entities;

e There were 10 government entities
above the threshold for being small, and
8 below the threshold, we found
revenue information on all 8
governmental jurisdictions by reviewing
their respective annual reports online
and U.S. Census Bureau data for one of
them;

e There were no nonprofit entities
found in the data;

e There were 92 businesses
considered above the threshold for
being small, and 145 below the
threshold; and

e Size information was not found for
the remaining 63 entities, so they were
considered small.

The SBA provides business size
standards for all sectors, defined as the
North American Industry Classification
System (NAICS). We use these codes to
assess the effect that this final rule will
have on these sectors. Table 8 provides
a list of the most prevalent NAICS codes
and their description and size
standards.

TABLE 8—BREAKDOWN OF INDUSTRIES BY NAICS CODES

NAICS Industry tSh?eAsﬁgg SBA size standard type
324110 ...... Petroleum Refineries ... 1,500 | Employees.
488320 ...... Marine Cargo Handling ..... $38.5 | Revenue in millions.
221122 ...... Electric Power Distribution 1,000 | Employees.
424720 ...... Petroleum and Petroleum Products Merchant Wholesalers (except Bulk 200 | Employees.
Stations and Terminals).
325998 ...... All Other Miscellaneous Chemical Product and Preparation Manufacturing 500 | Employees.
483212 ...... Inland Water Passenger Transportation ...........cccccccevceiiiiiiinniciiie s 500 | Employees.
336611 ...... Ship Building and Repairing ........cccceoeiiiiiiiniiiieeeee e 1,250 | Employees.
423990 ...... Other Miscellaneous Durable Goods Merchant Wholesalers ...........c.ccccoc.. 100 | Employees.
424690 ...... Other Chemical and Allied Products Merchant Wholesalers ..............c........ 150 | Employees.
561510 ...... Travel AQENCIES ......coiiiiiiieiie e e $20.5 | Revenue in millions.
713930 ...... MAIINAS .ottt $7.5 | Revenue in millions.

Revenue Impact on Entities

To estimate how this final rule would
affect entities that fall under the SBA
and U.S. Census Bureau for small
entities, we calculated the per-facility
cost based on each method of access.

8 As indicated by either their revenue or
personnel data for businesses.

Facilities that only need to modify their
FSP would only be affected by the one-
time FSP cost. Those that need to
modify operations would be affected by
the FSP cost and the weighted average

9The sample size of 300 entities provides a
confidence level at 95 percent and a confidence
interval of 5.

of the transportation costs. Table 9
provides the range in per-facility costs.
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TABLE 9—PER FACILITY COST BY MODE OF TRANSPORTATION

Annual
recurring Annual
Cost description Initial cost cost, years recurring cost,
2-5, year 610
7-10
Cost Per Facility (FSP DOcUmMENtatioN) .......ccoiiiiiiiiiiiniieiesieeieie sttt $412 $0 $0
Cost Per Facility, Operations
Method 1: Regularly scheduled ©SCOI ..........ooiiiiiiiiiiiee e 99,143 67,583 68,138
Method 2: ON-Call ESCOIT .......eiriieie et e e e e e e ab e e e e e e s eaareeeeeeseennnnneeees 76,615 45,055 45,611
Method 3: TaXi .eecveeeerieieeieeees e s 5,897 2,848 2,848
Method 4: Seafarers’ welfare organizations with supplemental taxis 2,948 1,424 1,424
Method 5: Visual/equipment MONITONNG .......ccooviiriiriiieniiieiee ettt 191 191 191

We have revenue information for 145
of the estimated 208 small entities
including 8 small governmental
jurisdictions (these revenue data
include taxes and other revenues as
reported in the jurisdictions’ annual
reports, which is publicly available
information, in addition to data from the
U.S. Census Bureau for one of them).

Three NAICS codes represent these 8
governmental jurisdictions with two
governmental jurisdictions having a
NAICS code of 921110 (Executive
Offices), three of them having a NAICS
code of 921120 (Legislative Bodies), and
the remaining three having a NAICS
code of 926120 (Regulation and
Administration of Transportation
Programs).

For facilities that will only need to
document a system of access in the FSP,
we estimate that this final rule will not
have a significant impact on a
substantial number of small entities; i.e.,
the cost to modify the FSP, $412, is less
than 1 percent of annual revenue for all
sampled small entities that were
reviewed. For facilities that have to
modify operations and document the
new system of access in their FSPs, this
final rule may have a significant impact
on a substantial number of small
entities. Because we have no way to
determine which facilities (and,
therefore, which entities) will need to
implement a system of access, we
performed two analyses.

Using this revenue information, we
determined that the cost of both
modifying operations and documenting
the new system of access in the FSP is:
(1) Less than 1 percent of annual
revenue for 66 percent of affected
facilities; (2) between 1 and 3 percent of
annual revenue for 14 percent of
facilities; (3) between 3 and 5 percent of
annual revenue for 5 percent of
facilities; and (4) greater than 5 percent
of annual revenue for 15 percent of
facilities. Seven of the 8 governmental
jurisdictions fell into the less than 1
percent impact category and the eighth
jurisdiction fell into the greater than 5
percent impact category. Table 10
displays this data, as well as the impacts
of annual recurring costs.

TABLE 10—ESTIMATED REVENUE IMPACT OF THE FINAL RULE, WEIGHTED AVERAGE COST

- Annual
Initial :
: R recurring Annual
Revenue impact mpl%g}t}anta costs, recurring
cost years 2-5, costs, year 6
7-10
FSP Only Cost
COSt 10 MOMify FSP ...ttt ettt $412 $0 $0
0% < IMPACE K= 190 cutieiiiiiitie ettt ettt ettt h e e et e ae e et e e ebe e e beesaeeaaseeanseabeasnseanneesnseaseans 100% | o | e,
FSP Plus Access Implementation
Per facility cost (weighted average) .........cooeieeieririerenee e e $27,200 $16,558 $16,724
0% < Impact <= 1% .ccevvevviieiieeeeee 66% 73% 73
1% < Impact <= 3% .... 14% 1% 11
3% < Impact <= 5% .... 5% 6% 6
5% < Impact <= 10% .. 10% 7% 7
AADOVE 106 .ttt ettt ettt et h ettt e e he e et e e e Rt e e bt e eaee e bt e ea bt e bt e enbeeeaeeeteeeneeebeeanteanneas 5% 3% 3

Additionally, we calculated the
estimated revenue impacts of this final
rule based on the average annual cost
per compliance method over the 10-year
period of analysis. Table 11 displays the
results of this analysis. The average
annual costs of Methods 3, 4, and 5 are

less than 1 percent of annual revenue
for 100 percent of the identified small
businesses. Method 1 has the highest
average annual cost per facility. This
cost is less than 1 percent of annual
revenue for about 50 percent of the
identified small entities, and above 10

Method 2 will need to renew TWIC cards for
security guards.

10Year 6 has a slightly higher average cost
because those complying with Method 1 and

percent of annual revenue for 18 percent
of the identified small entities.



Federal Register/Vol. 84, No. 62/Monday, April 1, 2019/Rules and Regulations 12117
TABLE 11—ESTIMATED REVENUE IMPACT OF FINAL RULE, AVERAGE ANNUAL COST PER METHOD

Compliance method Method 1 Method 2 Method 3 Method 4 Method 5

Weighted Average Annual Cost ...........cccocceiiiiiiniiiiiciicee, $70,795 $48,267 $3,153 $1,576 $191
Cost Per Facility, Operations

0% < IMPACE <= 1% eveiiiiii et 50% 54% 100% 100% 100%
1% < Impact <= 3% ... 19% 17% 0% 0% 0
3% < Impact <= 5% ... 9% 6% 0% 0% 0
5% < Impact <= 10% . 5% 7% 0% 0% 0
ADOVE 10 wvveiiiee ittt 18% 13% 0% 0% 0

(5) A description of the projected
reporting, recordkeeping, and other
compliance requirements of the rule,
including an estimate of the classes of
small entities which will be subject to
the requirement and the type of
professional skills necessary for
preparation of the report or record:

This final rule adds information to an
existing collection of information. We
anticipate that all MTSA-regulated
facilities will need to add additional
security information to their FSPs, for a
total cost of $412 per facility. These
FSPs will be updated by the Facility
Security Officer (FSO). The FSO will
need to know the security protocol
regarding each facility and describe the
information required in this rule in
order to comply with the recordkeeping
requirement of this rule. We anticipate
that this recordkeeping requirement will
not have a significant impact on any
small entities, i.e., the $412
recordkeeping cost is less than 1 percent
of revenue for all sampled small
entities.

(6) A description of the steps the
agency has taken to minimize the
significant economic impact on small
entities consistent with the stated
objectives of applicable statues,
including a statement of the factual,
policy, and legal reasons for selecting
the alternative adopted in the final rule
and why each one of the other
significant alternatives to the rule
considered by the agency which affect
the impact on small entities was
rejected:

We considered other alternatives in
this final rule. Those alternatives
include no regulatory changes, requiring
changes to the DoS rather than to the
FSP, and outlining more prescriptive
measures. We rejected each alternative,
because making no regulatory changes
would not fulfill our mandate, changing
the DoS would not specifically target
noncompliant facilities, and making
more prescriptive measures would not
provide as much regulatory flexibility.

In addition, public comments
suggested that requiring escorting for a

list of individuals would pose security
problems and become too costly to
implement. This rule narrows the list of
acceptable individuals to seafarers,
pilots, and welfare organizations,
reducing the scope of individuals who
will be allowed to be escorted through
the facility to those people and groups
specifically required by the Act.

The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996, Public Law 104—
121, we offer to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

D. Collection of Information

This rule calls for a collection of
information under the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501—
3520. As defined in 5 CFR 1320.3(c),
“collection of information” comprises
reporting, recordkeeping, monitoring,
posting, labeling, and other, similar
actions. The title and description of the
information collection, a description of
those who must collect the information,
and an estimate of the total annual
burden follow. The estimate covers the
time for reviewing instructions,

searching existing sources of data,
gathering and maintaining the data
needed, and completing and reviewing
the collection. Under the provisions of
this final rule, the affected facilities and
vessels are required to update their FSPs
to include provisions for seafarers’
access. This requirement would amend
an existing collection of information by
increasing the number of instances
requiring information to be collected
under OMB control number 1625-0077.

Title: Security Plans for Ports, Vessels,
Facilities, and Outer Continental Shelf
Facilities and other Security-Related
Requirements.

OMB Control Number: 1625—-0077.

Summary of the Collection of
Information: This final rule modifies an
existing collection of information for
facility owners and operators of MTSA-
regulated facilities. MTSA-regulated
facilities are required to include a
description of a system for seafarer
access in their FSPs. This rule requires
a one-time change in previously
approved OMB Collection 1625-0077.

Final Use of Information: The Coast
Guard will use this information to
determine whether a facility is
providing adequate seafarer access and
complying with the provisions of the
final rule.

Description of the Respondents: The
respondents are owners of MTSA-
regulated facilities regulated by the
Coast Guard under 33 CFR chapter I,
subchapter H.

Number of Respondents: We estimate
that 2,469 MTSA-regulated facilities
with FSPs will be required to modify
their existing FSP.

Frequency of Response: There will be
a one-time response for all 2,469
respondents. The FSP would need to be
updated within 10 months of the
publication of the final rule.

Burden of Response: The burden
resulting from this final rule is 6 hours
per respondent in the initial year.

Estimate of Total Annual Burden: The
estimated implementation period
burden for facilities is 6 hours per FSP
amendment. Since there are 2,469
MTSA facilities that are required to
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modify their existing FSP, with the
inclusion of administrative time of
about 420 hours, the total burden is
15,234 hours [(2,469 facilities x 6 hours)
+ (2,469 facilities x 0.17 administrative
hours)]. The current burden listed in
this collection of information is
1,108,043. The new burden, as a result
of this final rulemaking, is 1,123,277
(1,108,043 + 15,234).

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), we have submitted a copy of
this final rule to OMB for its review of
the collection of information. You are
not required to respond to a collection
of information unless it displays a
currently valid control number from
OMB. Before the requirements for this
collection of information become
effective, we will publish a notice in the
Federal Register of OMB’s decision to
approve, modify, or disapprove the final
collection.

E. Federalism

A rule has implications for federalism
under Executive Order 13132
(“Federalism”) if it has a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this rule under Executive Order 13132
and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132. Our analysis follows.

This rule would update existing
regulations in 33 CFR part 105 by
requiring each owner or operator of a
facility regulated by the Coast Guard to
implement a system that provides
seafarers and other covered individuals
with access through the facility at no
cost to the seafarer. Additionally, this
rule requires facilities to amend facility
security plans in order to ensure
compliance.

It is well-settled that States may not
regulate in categories reserved for
regulation by the Coast Guard. (See the
decision of the Supreme Court in the
consolidated cases of United States v.
Locke and Intertanko v. Locke, 529 U.S.
89, 120 S.Ct. 1135 (2000)). The Coast
Guard believes the federalism principles
articulated in Locke apply to the
regulations promulgated under the
authority of the Maritime
Transportation Security Act. States and
local governments are foreclosed from
regulating within the fields covered by
regulations found in 33 CFR parts 101,
103, 104, and 106. However, with regard
to regulations found in 33 CFR part 105,

State maritime facility regulations are
not preempted so long as these State
laws or regulations are more stringent
than what is required by 33 CFR part
105 and no actual conflict or frustration
of an overriding need for national
uniformity exists. Therefore, the rule is
consistent with the principles of
federalism and preemption
requirements in Executive Order 13132.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995, 2 U.S.C. 1531-1538, requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Although this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

G. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630 (“Governmental Actions
and Interference with Constitutionally
Protected Property Rights™).

H. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988 (“Civil Justice Reform”), to
minimize litigation, eliminate
ambiguity, and reduce burden.

I. Protection of Children

We have analyzed this rule under
Executive Order 13045 (‘“Protection of
Children from Environmental Health
Risks and Safety Risks”). This rule is
not an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

J. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175 (“Consultation and Coordination
with Indian Tribal Governments”’),
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

K. Energy Effects

We have analyzed this rule under
Executive Order 13211 (““Actions
Concerning Regulations That
Significantly Affect Energy Supply,

Distribution, or Use”’). We have
determined that it is not a ““significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

L. Technical Standards

The National Technology Transfer
and Advancement Act, codified as a
note to 15 U.S.C. 272, directs agencies
to use voluntary consensus standards in
their regulatory activities unless the
agency provides Congress, through
OMB, with an explanation of why using
these standards would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
specifications of materials, performance,
design, or operation; test methods;
sampling procedures; and related
management systems practices) that are
developed or adopted by voluntary
consensus standards bodies. This rule
does not use technical standards.
Therefore, we did not consider the use
of voluntary consensus standards.

M. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have concluded
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. A final Record
of Environmental Consideration (REC)
supporting this determination is
available in the docket where indicated
in the ADDRESSES section of this
preamble. This final rule involves
providing access for seafarers to
maritime facilities. Therefore, this rule
is categorically excluded under
paragraph L54 and paragraph L56 of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01.
Paragraph L54 pertains to regulations
which are editorial or procedural.
Paragraph L56 pertains to regulations
concerning the training, qualifying,
licensing, and disciplining of maritime
personnel.

List of Subjects in 33 CFR Part 105

Maritime security, Reporting and
recordkeeping requirements, Security
measures.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 105 as follows:
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33 CFR—Navigation and Navigable
Waters

PART 105—MARITIME SECURITY:
FACILITIES

m 1. The authority citation for part 105
is revised to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
70103; 50 U.S.C. 191; Sec. 811, Pub. L. 111—
281, 124 Stat. 2905; 33 CFR 1.05-1, 6.04-11,
6.14, 6.16, and 6.19; Department of
Homeland Security Delegation No. 0170.1.

§105.200 [Amended]

m 2. Amend § 105.200 as follows:

m a. In paragraph (b)(1), remove the
words “security organizational
structure” and add in their place the
words ‘“‘organizational structure of the
security personnel” and remove the
words “within that structure”;

m b. In paragraph (b)(4), remove the text
“an FSP” and add in its place the text
““a Facility Security Plan (FSP)”;

m c. In paragraph (b)(6) introductory
text, remove the acronym “TWIC” and
add in its place the words
“Transportation Worker Identification
Credential (TWIC)”;

m d. In paragraph (b)(6)(i), after the
words “FSP are permitted to”” add the
words ‘“‘serve as an’’;

m e. In paragraph (b)(6)(ii), remove the
word ‘““should” and add in its place the
words “in the event that”;

m f. In paragraph (b)(6)(iii), remove the
word “what”, and add in its place the
word “which”” and after the words “are
secure areas and”’ add the words “which
are’’;

m g. In paragraph (b)(9), remove the text
“coordination of” and add in its place
the text “implementation of a system, in
accordance with §105.237,
coordinating” and remove the text
“(including representatives of seafarers’
welfare and labor organizations)”” and
add in its place the text “, as described
in §105.237(b)(3)”’; and

m h. In paragraph (b)(14), remove the
text “TSA” and add in its place the text
“Transportation Security
Administration (TSA)”.

m 3. Add § 105.237 to read as follows:

§105.237 System for seafarers’ access.

(a) Access required. Each facility
owner or operator must implement a
system by June 1, 2020 for providing
access through the facility that enables
individuals to transit to and from a
vessel moored at the facility and the
facility gate in accordance with the
requirements in this section. The system
must provide timely access as described
in paragraph (c) of this section and
incorporate the access methods

described in paragraph (d) of this
section at no cost to the individuals
covered. The system must comply with
the Transportation Worker
Identification Credential (TWIC)
provisions in this part.

(b) Individuals covered. The
individuals to whom the facility owner
or operator must provide the access
described in this section include—

(1) Seafarers assigned to a vessel at
that facility;

(2) Pilots; and

(3) Representatives of seafarers’
welfare and labor organizations.

(c) Timely access. The facility owner
or operator must provide the access
described in this section without
unreasonable delay, subject to review by
the Captain of the Port (COTP). The
facility owner or operator must consider
the following when establishing timely
access without unreasonable delay:

(1) Length of time the vessel is in port.

(2) Distance of egress/ingress between
the vessel and facility gate.

(3) The vessel watch schedules.

(4) The facility’s safety and security
procedures as required by law.

(5) Any other factors specific to the
vessel or facility that could affect access
to and from the vessel.

(d) Access methods. The facility
owner or operator must ensure that the
access described in this section is
provided through one or more of the
following methods:

(1) Regularly scheduled escort
between the vessel and the facility gate
that conforms to the vessel’s watch
schedule as agreed upon between the
vessel and facility.

(2) An on-call escort between the
vessel and the facility gate.

(3) Arrangements with taxi services or
other transportation services, ensuring
that any costs for providing the access
described in this section, above the
service’s standard fees charged to any
customer, are not charged to the
individual to whom such access is
provided. If a facility provides
arrangements with taxi services or other
transportation services as the only
method for providing the access
described in this section, the facility is
responsible to pay any fees for transit
within the facility.

(4) Arrangements with seafarers’
welfare organizations to facilitate the
access described in this section.

(5) Monitored pedestrian access
routes between the vessel and facility
gate.

(6) A method, other than those in
paragraphs (d)(1) through (5) of this
section, approved by the COTP.

(7) If an access method relies on a
third party, a back-up access method
that will be used if the third party is
unable to or does not provide the
required access in any instance. An
owner or operator must ensure that the
access required in paragraph (a) of this
section is actually provided in all
instances.

(e) No cost to individuals. The facility
owner or operator must provide the
access described in this section at no
cost to the individual to whom such
access is provided.

(f) Described in the Facility Security
Plan (FSP). On or before February 3,
2020, the facility owner or operator
must document the facility’s system for
providing the access described in this
section in the approved FSP in
accordance with §105.410 or § 105.415.
The description of the facility’s system
must include—

(1) Location of transit area(s) used for
providing the access described in this
section;

(2) Duties and number of facility
personnel assigned to each duty
associated with providing the access
described in this section;

(3) Methods of escorting and/or
monitoring individuals transiting
through the facility;

(4) Agreements or arrangements
between the facility and private parties,
nonprofit organizations, or other parties,
to facilitate the access described in this
section; and

(5) Maximum length of time an
individual would wait for the access
described in this section, based on the
provided access method(s).

m 4. Amend § 105.405 as follows:

m a. In paragraph (a)(18), remove the text
“part 105; and,” and add in its place
“this part;”;
m b. In paragraph (a)(21), remove the
period at the end of the paragraph and
add in its place ““; and”’; and
m c. Add paragraph (a)(22).

The addition reads as follows:

§105.405 Format and content of the
Facility Security Plan (FSP).

(a) * * %
(22) System for seafarers’ access.
* * * * *

Dated: March 27, 2019.
Jennifer F. Williams,

Captain, U. S. Coast Guard, Director of
Inspections and Compliance.

[FR Doc. 2019-06272 Filed 3—29-19; 8:45 am]|
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0202]
RIN 1625-AA00

Safety Zone; Missouri River, Miles
226-360, Glasgow, MO to Kansas City,
MO

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the navigable waters of the Missouri
River from mile marker (MM) 226 to
MM 360 between Glasgow, MO and
Kansas City, MO. This action is
necessary to provide for the safety of
persons, vessels, and the marine
environment on these navigable waters
as a result of increasing flood conditions
on the river that is threatening to
overtop levees. Entry of vessels or
persons into this zone is prohibited
unless specifically authorized by the
Captain of the Port Sector Upper
Mississippi River (COTP) or a
designated representative.

DATES: This rule is effective without
actual notice from April 1, 2019 until
April 30, 2019, or until cancelled by the
Captain of the Port Sector Upper
Mississippi River, whichever occurs
first. For the purposes of enforcement,
actual notice will be provided from 8:30
a.m. on March 26, 2019 until April 1,
2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG—-2019—
0202 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Commander Christian
Barger, Sector Upper Mississippi River
Waterways Management Division, U.S.
Coast Guard; telephone 314-269-2560,
email Christian.].Barger@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port Sector Upper
Mississippi River

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

USACE United States Army Corps of
Engineers
U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. It is impracticable
because we must establish this safety
zone immediately and lack sufficient
time to provide a reasonable comment
period and then consider those
comments before issuing this rule. The
NPRM process would delay the
establishment of the safety zone and
compromise public safety.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying this rule would be
contrary to public interest because
immediate action is necessary to
respond to the potential safety hazards
associated with floodwaters threatening
to overtop levees along the river.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
COTP has determined that potential
hazards associated with flood waters
threaten to overtop levees along the
river. The United States Army Corps of
Engineers (USACE) Kansas City District
has expressed concern that vessel traffic
in the affected area could cause damage
to the levees resulting in overtopping or
failure. This rule is necessary to ensure
the safety of persons, vessels, and the
marine environment on these navigable
waters due to the flood impacts to
USACE levees.

IV. Discussion of the Rule

On March 25, 2019, the USACE
Kansas City District contacted the Coast
Guard to report an increase in flood
waters approaching the tops of levees
along the Missouri River between Mile
Marker (MM) 226 and MM 360 and
requested a river closure to ensure the
safety of persons, vessels, and the
marine environment that would result if

floodwaters overtop the levees. This
rule establishes a temporary safety zone
from March 26, 2019 until April 30,
2019, until cancelled by the Captain of
the Port Sector Upper Mississippi River
(COTP), whichever occurs first. The
safety zone will cover all navigable
waters of the Missouri River from MM
226 to MM 360, unless reduced in scope
by the COTP as flood conditions
warrant.

No vessel or person will be permitted
to enter the safety zone without
obtaining permission from the COTP or
a designated representative. A
designated representative is a
commissioned, warrant, or petty officer
of the U.S. Coast Guard (USCG) assigned
to units under the operational control of
USCG Sector Upper Mississippi River.
To seek permission to enter, contact the
COTP or a designated representative via
VHF-FM channel 16, or through USCG
Sector Upper Mississippi River at 314—
269-2332. Persons and vessels
permitted to enter the safety zone must
comply with all lawful orders or
directions issued by the COTP or
designated representative. The COTP or
a designated representative will inform
the public of the effective period for the
safety zone as well as any changes in the
dates and times of enforcement, as well
as reductions in size of the safety zone
as flood conditions improve, through
Local Notice to Mariners (LNMs),
Broadcast Notices to Mariners (BNMs),
and/or Marine Safety Information
Bulletins (MSIBs), as appropriate.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the emergency nature of the
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action and after consultation with
representatives of the shipping
industries that use this reach of river
indicate that the many shipping
companies have already made
arrangements to avoid this area.
Moreover, the Coast Guard will issue a
BNM via VHF-FM marine channel 16
about the zone, and the rule allows
vessels to seek permission to enter the
zone on a case-by-case basis.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”’ comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the
temporary safety zone may be small
entities, for the reasons stated in section
V.A above, this rule will not have a
significant economic impact on any
vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
temporary safety zone prohibiting entry
on a ninety mile stretch of the Missouri
River that is experiencing significant
flooding that is impacting levees. It is
categorically excluded from further
review under paragraph L60(d) of

Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. A
Record of Environmental Consideration
supporting this determination will be
made available in the docket where
indicated under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034; 46 U.S.C.
70051; 33 CFR 1.05-1, 6.04—1, 6.04—6, and
160.5; Department of Homeland Security
Delegation No. 0170.1.

m 2. Add § 165.T08-0202 to read as
follows:

§165.T08-0202 Safety Zone; Missouri
River, Miles 226—360, Glasgow, MO to
Kansas City, MO.

(a) Location. The following area is a
safety zone: all navigable waters of the
Missouri River from mile marker (MM)
226 to MM 360. This section will be
enforced on all navigable waters of the
Missouri River from MM 226 to MM
360, unless reduced in scope by the
Captain of the Port Sector Upper
Mississippi River (COTP) as flood
conditions warrant.

(b) Effective period. This rule is
effective without actual notice from
April 1, 2019 until April 30, 2019, or
until cancelled by the COTP, whichever
occurs first. For the purposes of
enforcement, actual notice will be
provided from 8:30 a.m. on March 26,
2019 until April 1, 2019.

(c) Regulations. (1) In accordance with
the general safety zone regulations in
§ 165.23, entry of persons or vessels into
this safety zone described in paragraph
(a) of this section is prohibited unless
authorized by the COTP or a designated
representative. A designated
representative is a commissioned,
warrant, or petty officer of the U.S.
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Coast Guard (USCG) assigned to units
under the operational control of USCG
Sector Upper Mississippi River.

(2) To seek permission to enter,
contact the COTP or a designated
representative via VHF-FM channel 16,
or through USCG Sector Upper
Mississippi River at 314-269-2332.
Persons and vessels permitted to enter
the safety zone must comply with all
lawful orders or directions issued by the
COTP or designated representative.

(d) Informational broadcasts. The
COTP or a designated representative
will inform the public of the effective
period for the safety zone as well as any
changes in the dates and times of
enforcement, as well as reductions in
size of the safety zone as flood
conditions improve, through Local
Notice to Mariners (LNMs), Broadcast
Notices to Mariners (BNMs), and/or
Marine Safety Information Bulletins
(MSIBs) as appropriate.

Dated: March 26, 2019.
S.A. Stoermer,

Captain, U.S. Coast Guard, Captain of the
Port Sector Upper Mississippi River.

[FR Doc. 2019-06093 Filed 3—29-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 1
RIN 2900-AQ27
Release of Information From

Department of Veterans Affairs’
Records

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs’ (VA)
regulations governing the submission
and processing of requests for
information under the Freedom of
Information Act (FOIA) and the Privacy
Act to reorganize, streamline, and
clarify existing regulations.

DATES: This rule is effective May 1,
2019.

FOR FURTHER INFORMATION CONTACT:
Catherine Nachmann, Attorney, Office
of General Counsel (024), Department of
Veterans Affairs, 810 Vermont Avenue
NW, Washington, DC 20420, (202) 461—
7742 (this is not a toll-free number).
SUPPLEMENTARY INFORMATION: On April
5, 2018, VA published a proposed rule
in the Federal Register [83 FR 14613].
We proposed to amend VA’s regulations
pertaining to release of information
under 5 U.S.C. 552 and implementation

of the FOIA, codified at 38 CFR 1.550
through 1.562. We proposed to update
VA’s FOIA regulations to implement
amendments in the FOIA Improvement
Act of 2016, Public Law 114-185, and
those governing release of information
from claimant records protected under
the Privacy Act of 1974, namely 38 CFR
1.577 (c) and (e) and 1.580. In addition
to complying with statutory changes, we
proposed to amend the regulations to
clarify sections as needed and
streamline VA processes regarding
release of information, thus making it
easier for the requester to follow the
agency’s procedures.

We received comments from four
commenters that both supported the
proposed rule and recommended
modifications of the proposed rule; one
comment was received in duplicate. To
clarify, we received total of four
comment submissions from four
separate commenters. We address each
of the recommendations below as we
sequentially discuss the relevant
provisions.

The first commenter suggested that
VA add the definition of FOIA public
liaison to the “definitions” section,
based on the liaison’s increased role in
the FOIA process. The commenter
suggested that VA use the following
definition: “FOIA public liaison means
a supervisory agency FOIA official who
assists in the resolution of any disputes
between the requester and the agency.”
We agree that adding the definition of
FOIA public liaison in the definitions
section will assist requesters in
identifying individuals potentially
involved in the FOIA process;
accordingly, we accept this suggestion
and will add “FOIA public liaison” to
§1.551. We note that the proposed rule
included reference to FOIA public
liaison in §1.556 and §1.557; in
addition, current § 1.551 references the
availability of FOIA public liaisons to
assist in resolution of disputes between
the agency and the requester.
Incorporating the definition, therefore,
merely elaborates upon the term as
presented in VA’s FOIA regulations.
Accordingly, the addition of this
definition is within the scope of the
FOIA regulations and is a logical
outgrowth of the proposed rule.

The commenter also advised that
VA'’s definition of “request” may be
confusing because it provides that the
term request includes “any action
emanating from the initial demand for
records, including an appeal related to
the initial demand.” We agree that use
of the term “appeal” within the
definition of “request” may be
confusing; accordingly, we revised the
definition in § 1.551. The revision of the

definition is a clarification of the
current definition and is not a
significant alteration of the proposed
rule.

The second commenter expressed
dissatisfaction with the current VA
FOIA web page and suggested that VA
engage in usability testing and other
means of testing user experience. We
note in response that VA Office of
Privacy and Identity Protection is
revising the VA FOIA web page and in
doing so, will address the concerns
expressed by the commenter. Regarding
usability testing, VA will test the FOIA
site to ensure that it is working
properly, although VA does not have a
specific program to regularly test the
site. In the event an issue is identified
when VA tests the site, however, the
issue will be addressed and resolved.
The commenter also suggested that we
write the regulations in plain language;
we agree and endeavor to write in plain
lan%;lage to the extent possible.

The third commenter objected to the
absence of changes to § 1.553; the
commenter argued that VA should
revise the section in its entirety. The
commenter stated that proactive
disclosures are not discretionary
disclosures because they are triggered
by statute, and supplied sample
language as provided in the DOJ OIP
FOIA regulation template. We note that
these comments are beyond the scope of
the proposed rule; as a matter of
courtesy, we stress nonetheless that
current § 1.553 specifically addresses
the disclosure of records required by the
FOIA. The section then separately
addresses disclosure of records at VA
discretion. Accordingly, we believe that
§1.553 is in keeping with the letter and
spirit of the FOIA and requires no
revision.

The third commenter also observed
that proposed § 1.554(d) and the
sections following it do not comply with
the Department of Justice (DOJ) Office of
Information Policy (OIP) template
regarding requirements for making a
request. The commenter also pointed
out that § 1.554 does not contain
language offering the services of a FOIA
Public Liaison. In response to the
allegation here and throughout this
commenter’s submission pertaining to
VA’s adherence to the OIP regulation
template, VA responds that, as noted on
the DOJ website, the OIP regulation
template provides guidelines and
sample language for agencies as they
address the key elements of each
section. The template does not require
agencies to use the identical format or
language in drafting its own agency
regulations. Currently, we are revising
VA’s FOIA regulations to make them
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consistent with the FOIA Improvement
Act of 2016; simultaneously, we are
revising some provisions based on our
experience in implementing the existing
regulations. While we appreciate the
usefulness of the template in certain
circumstances, we conclude that our
proposed rule represents a revision of
and improvement to the current
regulations consistent with current law
and policy and that revising to mimic
the template verbatim is not necessary.

As to the commenter’s statement that
VA does not include language in § 1.554
regarding the services of a FOIA Public
Liaison, we point out that the
availability of FOIA Public Liaisons is
described in § 1.552; further, requesters
are advised of the availability of FOIA
Public Liaisons in their initial agency
determinations pursuant to §§ 1.554 (d)
and (e). VA also intends to make
information regarding FOIA Public
Liaisons available on its FOIA home
page and in internal agency guidance as
necessary. Overall, we are satisfied that
the notification of the availability of
FOIA Public Liaisons as contained in
the current regulation is consistent with
the FOIA.

The third commenter further
suggested that the requester’s right to
request records in a particular form or
format should be included § 1.554 rather
than § 1.557 (“Responses to requests”),
based on the location of the information
in the OIP template. First, we note that
the comment is beyond the scope of the
proposed rule. In addition, we refer to
our response above regarding the
requirement to follow the OIP template
verbatim. Lastly, as a matter of courtesy,
we note in response that as currently
written, VA FOIA regulations address
the issue of the form or format of
responsive records in a manner that
sufficiently advises the requester of his
or her right to receive records in a
specific format. Accordingly, we decline
to revise the regulation based on this
comment.

In addition, this commenter noted
that § 1.554 does not contain a
paragraph dedicated to “customer
service,” to include notifying requesters
of the availability of FOIA Public
Liaisons. In response, we refer first to
our discussion above regarding FOIA
Public Liaisons. As to customer service
generally, we conclude that VA
regulations provide sufficient customer
service in various forms; the regulations,
for example, provide guidance regarding
how and where to send a FOIA request,
information that the request must
contain, and information pertaining to
the FOIA process. The regulations also
describe the FOIA Officers’ duties,
including an obligation to communicate

with the FOIA requester. In view of the
totality of VA’s FOIA regulations, we
believe that no additional revisions are
necessary in this regard.

The first commenter suggested that
VA include in § 1.554(c) a description of
the distinction between requests under
the FOIA and those under the Privacy
Act, as follows: “The Freedom of
Information Act applies to the third-
party requests for documents
concerning the general activities of the
Government and of VA in particular.
When a U.S. citizen or an individual
lawfully admitted for permanent
residence requests access to his or her
own records, it is considered a Privacy
Act request. Such records are
maintained by VA under the
individual’s name or personal identifier.
Although requests are considered either
FOIA requests or Privacy Act requests,
agencies process requests in accordance
with both laws, which provides the
greatest degree of lawful access while
safeguarding an individual’s personal
privacy.” We agree that including such
a distinction in VA FOIA regulations is
useful, but we believe that it is more
appropriately placed at the beginning of
VA FOIA regulations. Accordingly, we
added the language in § 1.550 (b).

The first commenter also noted that
the language of proposed § 1.556 (c)(1),
i.e., “Where an extension of more than
10 business days is needed . . .” does
not comply with the FOIA, as the FOIA
does not permit an extension beyond 30
business days simply by notifying the
requester and giving him or her the
opportunity to modify the request. The
commenter offered the following
language in its place: “Where the
extension exceeds 10 working days, the
agency must, as described by the FOIA,
provide the requester with an
opportunity to modify the request or
arrange an alternative time period for
processing the original or modified
request.”

The language used by VA in the
current regulation was not intended to
imply that an extension beyond 30 days
was consistent with the FOIA. Given
that the proposed language could be
read that way, however, we agree with
the commenter’s suggested revision and
we revised the section consistent with
the language provided. We believe the
revised language merely clarifies the
intended meaning of the section and is
not a significant change to the proposed
rule.

Further, the first commenter
suggested that under § 1.556 (c)(iii), it
was unclear whether the term
“components” referred to VA
components. The commenter suggested
that we insert “VA” prior to

“components’ in order to clarify. We
agree with the comment and inserted
“VA” for clarification. The revision
represents a clarification only and is not
a significant change to the proposed
rule.

The third commenter suggested that
VA add the following language in
§ 1.557(a) after providing that the FOIA
Officer will advise the requester of the
receipt of the FOIA request and a FOIA
request number: . . . if it will take
longer than 10 working days to process.
Agencies must include in the
acknowledgment a brief description of
the records sought to allow requesters to
more easily keep track of their requests.

. .” VA agrees that providing
information to the FOIA requester is
useful in the FOIA request process; VA
regulation § 1.557(a) provides that the
VA FOIA Officer will advise the
requester of the receipt of the request
and will provide the requester with the
assigned FOIA request number to allow
the requester to track the request. We
believe that as it stands, § 1.557(a)
complies with both the letter and the
spirit of the FOIA and provides
adequate information to the requester.
Accordingly, we do not believe that
additional modification to the language
is necessary.

In addition, the third commenter
suggested that VA remove of § 1.557(b)
based on its non-compliance with the
FOIA improvement Act of 2016. We
find this comment to be outside the
scope of the proposed rule. In response
nevertheless, we conclude that
§1.557(b) is consistent with both the
letter and the spirit of the FOIA and that
no deletion is required. The commenter
otherwise objects generally to § 1.557’s
lack of conformance to the OIP template
for agency FOIA regulations and
suggests that parts of the section be
moved elsewhere. In this regard, we
refer to our response above regarding
OIP regulation template guidance.

The first commenter suggested that
VA add language in subsection 1.557(d),
“grants of requests in full,” regarding
appeal rights and information about
OGIS. Upon review, we agree that
including the additional information is
useful. Accordingly, we added appeal
and mediation rights to subsection
1.557(d). This revision is an extension
or outgrowth in this regard, and does
not represent a substantial alteration of
the proposed rule.

The first commenter also noted that in
section 1.557 (e)(5), the word “public”
is missing from the phrase “FOIA Public
Liaison.” VA corrected this oversight.
The revision is not a significant change
to the proposed rule.
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The third commenter suggested that
the term “business information” as used
in §1.551 should be replaced with
“confidential commercial information”
because the latter term “supplanted” the
term “‘business information” in 2003. In
response, we point out that when VA
revised its regulations in 2011, we
purposefully replaced the term
“confidential commercial information”
with “business information.” We
concluded at that time that the change
used plain language and permitted
individuals to get a clear idea at the
outset whether their request would
involve such information. We still
believe that the use of “business
information” more effectively allows
individuals to find relevant provisions
in VA’s regulations. Accordingly, we
believe that revising the term to
“confidential commercial information”
in this section is not necessary.

The third commenter also stated that
the VA is not compliant with FOIA
Improvement Act of 2016 in § 1.559
unless it includes language in the
appeals section that refers to the
availability of dispute resolution
services with OGIS. In addition, the first
commenter noted that written appeal
notices should also notify the requester
of dispute resolution services offered by
OGIS; the commenter suggested adding
the following language to section (e),
Responses to appeals: “Dispute
resolution is a voluntary process. If an
agency agrees to participate in the
dispute resolution services provided by
OGIS, it will actively engage as a partner
to the process in an attempt to resolve
the dispute.”

In response, we point out that VA
appeal letters contain language notifying
the requester of the option to pursue
dispute resolution services with OGIS,
although the regulations do not contain
specific direction to do so. We believe
that inclusion of the language in final
agency decisions satisfies the
requirements under the FOIA and that
more specific direction as to the
requester’s option regarding dispute
resolution services is more appropriate
for inclusion in a policy document.

The third commenter stated that VA’s
section regarding FOIA fees, § 1.561,
should begin by acknowledging that VA
fee regulations must comply with OMB
Fee Guidelines. In response, we note
that VA’s FOIA fee section addresses the
requirements imposed by FOIA and
OMB fee guidelines. We believe specific
reference to the OMB fee guidelines at
the outset of the regulation is
superfluous; accordingly, we decline the
commenter’s suggestion in this regard.

The first commenter suggested that
VA add the definition of “fee waiver” to

the “definitions” provided in § 1.561;
the commenter noted that even
experienced requesters can be confused
between requester category and fee
waiver. We agree that addition of the
definition is beneficial and revised the
“definitions” section to include “fee
waiver.” The revision is a natural
outgrowth of the proposed rule in that
it simply enlarges information already
provided in the proposed rule.

Further, the first commenter noted
that § 1.561(f) consists of a table
summarizing FOIA requester fee
categories, and that the table lists five
categories. The commenter further noted
that the corresponding § 1.561(c)(2)—(4),
identifying fee requester categories,
consists of four categories. The
commenter suggested that we combine
the entries in the chart for Educational
Institution and Non-Commercial
Scientific Institution to create
consistency between the section and the
table. We agree with this suggestion and
believe that the revision will resolve any
confusion that the current structure
could cause. Accordingly, we revised
§1.561(f) to combine the categories in
the table, per the suggestion. We note
that the revision is not significant in
that Educational Institution and Non-
Commercial Scientific Institution are in
the same fee category. The revision is a
logical outgrowth and not a significant
revision of the proposed rule.

Lastly, with regard to § 1.561(n), the
first commenter noted that the FOIA
does not require that requesters seeking
a fee waiver or reduction respond to the
agency with additional information
within 10 days or their fee waiver or
reduction request will be closed. The
commenter observed that other agencies
that have a similar regulation allow 30
days and recommended that VA do the
same.

Upon consideration of this comment,
VA notes that section (n)(1) relates to fee
waiver or reduction requests. The
section provides that the requester must
provide adequate justification for the
waiver or reduction. The additional 10
business days that the FOIA Officer may
afford the requester under this section is
based on the FOIA Officer’s exercise of
his or her discretion upon consideration
of the information provided in support
of the fee waiver request. Given that the
requester is responsible for submitting
justification at the outset, we believe
that in those instances where additional
information is needed, an additional 10
business days is sufficient. Accordingly,
we decline to revise the regulation
based on this comment.

Finally, the third commenter noted
that § 1.580(c) fails to cite statutory
authority for the change articulated in

the proposed rule and questions why
VAis“. . .allowed to NOT respond to
Privacy Act requests for access . . . and
then amend errors that are causing bad
decisions affecting Veterans—and not
call it an OGC appealable denial of
access?”’

In response, we first point out that the
authority cited in the current regulation,
38 U.S.C. 501, supports VA’s revision.
Section 501 provides that the Secretary
has the authority to prescribe rules and
regulations that are necessary or
appropriate to carry out the laws
administered by VA. In addition, the
regulation does not “allow VA to NOT
respond . . .” Rather, the regulation
clarifies that § 1.580 applies to a written
denial of a request rather than the
absence of a denial. The requester has
the right to appeal a written denial of
access to OGC.

The fourth and final commenter
suggested that VA add language to
§ 1.577 that is similar to the language of
§ 1.554(d)(3), providing that if the
requester does not reasonably describe
the records being sought, VA will
provide the requester the opportunity to
modify the request to meet the elements
required for a perfected request.

We accept the commenter’s
suggestion and added language similar
to that in § 1.577 with regard to requests
under the Privacy Act.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521).

Regulatory Flexibility Act

The Secretary of Veterans Affairs
hereby certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
as they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
final rule concerns the procedures for
requesting information from VA and the
payment of certain fees for processing
such requests. The fees prescribed by
this final rule will generally comprise
only an insignificant portion of a small
entity’s expenditures. Therefore, this
final rule is exempt, pursuant to 5
U.S.C. 605(b), from the initial and final
regulatory flexibility analysis
requirements of sections 603 and 604.

Executive Orders 12866, 13563 and
13771

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
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(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits of reducing costs, of
harmonizing rules, and of promoting
flexibility. E.O. 12866, Regulatory
Planning and Review, defines
“significant regulatory action” to mean
any regulatory action that is likely to
result in a rule that may: ““(1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) Create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
order.”

VA has examined the economic,
interagency, budgetary, legal, and policy
implications of this regulatory action
and determined that the action is not a
significant regulatory action under
Executive Order 12866. VA’s impact
analysis can be found as a supporting
document at http://
www.regulations.gov, usually within 48
hours after the rulemaking document is
published. Additionally, a copy of the
rulemaking and its impact analysis are
available on VA’s website at http://
www.va.gov/orpm by following the link
for VA Regulations Published from FY
2004 through FYTD. This proposed rule
is not expected to be an E.O. 13771
regulatory action because this proposed
rule is not significant under E.O. 12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in an
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
year. This final rule would have no such
effect on state, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance

There is no Catalog of Federal
Domestic Assistance number for the
program affected by this final rule.

List of Subjects in 38 CFR Part 1

Administrative practice and
procedure, Archives and records,
Cemeteries, Claims, Courts, Crime,
Flags, Freedom of information,
Government contracts, Government
employees, Government property,
Infants and children, Inventions and
patents, Parking, Penalties, Privacy,
Reporting and recordkeeping
requirements, Seals and insignia,
Security measures, and Wages.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.
Robert L. Wilkie, Secretary, Department
of Veterans Affairs, approved this
document on March 14, 2019, for
publication.

Dated: March 26, 2019
Consuela Benjamin,
Regulations Development Coordinator, Office
of Regulation Policy & Management, Office

of the Secretary, Department of Veterans
Affairs.

For the reasons stated in the
preamble, VA amends 38 CFR part 1 as
follows:

PART 1—GENERAL PROVISIONS

m 1. The authority citation for part 1
continues to read as follows:

Authority: 38 U.S.C. 501(a), and as noted
in specific sections.

m 2.In § 1.519, revise paragraph (c) to
read as follows.

§1.519 Lists of names and addresses.

* * * * *

(c) The Associate Deputy Assistant
Secretary for Information Resources
Management is authorized to release
lists of names and addresses to
organizations which have applied for
such lists in accordance with paragraph
(a) of this section, if he or she finds that
the purpose for which the organization
desires the names and addresses is
directly connected with conduct of
programs and the utilization of benefits
under title 38 U.S.C. Lists of names and
addresses authorized to be released
pursuant to this paragraph shall not
duplicate lists released to other
elements, segments, or chapters of the

same organization.
* * * * *

m 3.In § 1.550, revise paragraph (b) to
read as follows:

§1.550 Purpose.

* * * * *

(b) Requests for records about an
individual, protected under the Privacy
Act, 5 U.S.C. 552a, including one’s own
records and records that pertain to an
individual and that may be sensitive,
will be processed under the FOIA and
the Privacy Act. The FOIA applies to
third-party requests for documents
concerning the general activities of the
Government and of VA in particular.
When a U.S. citizen or an individual
lawfully admitted for permanent
residence requests access to his or her
own records, it is considered a Privacy
Act request. Such records are
maintained by VA under the
individual’s name or personal identifier.
Although requests are considered either
FOIA requests or Privacy Act requests,
agencies process requests in accordance
with both laws, which provides the
greatest degree of lawful access while
safeguarding an individual’s personal
privacy. In addition to the following
FOIA regulations, see 1.575 through
1.584 for regulations applicable of

Privacy Act records.
* * * * *

m 4.In § 1.551, add in alphabetical order
a definition for “FOIA public liaison”
and revise the definition of “request” to
read as follows:

§1.551 Definitions.

* * * * *

FOIA Public Liaison means a
supervisory agency FOIA official who
assists in the resolution of any disputes

between the requester and the agency.
* * * * *

Request means a written demand for
records under the FOIA as described
§ 1.554(a). The term request includes
any action emanating from the initial
demand for records, including any

subsequent action related to the request.
* * * * *

m 5.In § 1.552, revise paragraph (a) to
read as follows:

§1.552 General provisions.

(a) Additional information.
Information regarding VA’s FOIA and
Privacy Act process generally, including
how to file FOIA requests, and
information made available by VA
under the FOIA, is available at the
following internet address: http://
www.oprm.va.gov/foia/.

* * * * *

m 6. In § 1.554, revise paragraphs (a)
through (c), (d)(2) and (4), and (e) to
read as follows:


http://www.oprm.va.gov/foia/
http://www.oprm.va.gov/foia/
http://www.regulations.gov
http://www.regulations.gov
http://www.va.gov/orpm
http://www.va.gov/orpm

12126

Federal Register/Vol.

84, No. 62/Monday, April 1, 2019/Rules and Regulations

§1.554 Requirements for making requests.

(a) Requests by letter and facsimile
(fax). The FOIA request must be in
writing and may be by letter or fax. To
assist in processing, the request letter,
envelope, or fax cover sheet of any FOIA
request should be marked “Freedom of
Information Act Request.” Information
helpful for filing a request, such as a list
of VA FOIA contacts, VA’s FOIA
Reference Guide, and the text of the
FOIA, are available on VA’s FOIA
homepage on the internet. See § 1.552(a)
for the pertinent internet address. VA
has a decentralized FOIA system,
meaning that each VA component, i.e.,
administrations and staff offices, the
Veterans Health Administration (VHA)
medical centers, Veterans Benefits
Administration (VBA) regional offices,
or offices located within the VA Central
Office in Washington, DC (e.g., the
Office of the Secretary), maintain their
own FOIA processes and respond to
FOIA requests directly. Accordingly,
requesters must write directly to the
FOIA Officer for the VA component that
maintains the records. If requesting
records from a particular medical
facility, regional office, or Central Office
component, the request should be sent
to the FOIA Office at the address listed
for that component. A legible return
address must be included with the FOIA
request; the requester may wish to
include other contact information as
well, such as a telephone number and
email address. If the requester is not
sure where to send the request, he or
she should seek assistance from the
FOIA Contact for the office believed to
manage the programs whose records are
being requested or, if these efforts fail,
he or she should send the request to the
Director, FOIA Service (005R1C), 810
Vermont Avenue NW, Washington, DG
20420, who will refer it for action to the
FOIA contact at the appropriate
component.

(b) Requests by email. VA accepts
email FOIA requests. To assure prompt
processing, email FOIA requests must
be sent to official VA FOIA mailboxes
established for the purpose of receiving
FOIA requests. An email FOIA request
that is sent to an individual VA
employee’s mailbox, or to any other
entity, will not be considered a
perfected FOIA request. Mailbox
addresses designated to receive email
FOIA requests are available on VA’s
FOIA homepage. See § 1.552(a) for the
pertinent internet address.

(c) The content of a request. Whether
submitting the request by letter, fax, or
email, the following applies: If the
requester is seeking records about
himself or herself or to which a

confidentiality statute applies (38 U.S.C.
5701, e.g.), the requester must comply
with the verification of identity
requirements set forth in § 1.577 of this
part, which applies to requests for
records maintained under the Privacy
Act. If the requester is seeking records
not covered by the Privacy Act, but
which the requester believes may
pertain to him or her, the requester may
obtain greater access to the records by
complying with the verification of
identity requirements set forth in
§1.577 of this part, by providing the
image of the requester’s signature (such
as an attachment that shows the
requester’s handwritten signature), or by
submitting a notarized, signed statement
affirming his or her identity or a
declaration made in compliance with 28
U.S.C. 1746. The suggested language for
a statement under 28 U.S.C. 1746 is
included on VA’s FOIA homepage; see
§ 1.552(a) for the pertinent internet
address. If the requester is seeking
records pertaining to another individual
under the FOIA, whether by letter, fax,
or email, the requester may obtain
greater access to the records if he or she
provides satisfactory authorization to
act on behalf of the record subject to
receive the records or by submitting
proof that the record subject is deceased
(e.g., a copy of a death certificate or an
obituary). Each component has
discretion to require that a requester
supply additional information to verify
that a record subject has consented to
disclosure.

(d)* * *

(2) Requests for voluminous amounts
of records may be placed in a complex
track of a multitrack processing system
pursuant to § 1.556(b); such requests
also may meet the criteria for ‘“unusual
circumstances,” which are processed in
accordance with § 1.556(c) and may
require more than 20 business days to
process despite the agency’s exercise of

due diligence.
* * * * *

(4) The time limit for VA to process
the FOIA request will not start until the
FOIA Officer determines that the
requester has reasonably described the
records sought in the FOIA request. If
the FOIA Officer seeks additional
clarification regarding the request and
does not receive the requester’s written
response within 30 calendar days of the
date of its communication with the
requester, he or she will conclude that
the requester is no longer interested in
pursuing the request and will close VA’s
files on the request.

(e) Agreement to pay fees. The time
limit for processing a FOIA request will
be tolled while any fee issue is

unresolved. Depending on the
circumstances, the FOIA Officer will
notify the requester of the following:
That the FOIA Officer anticipates that
the fees for processing the request will
exceed the amount that the requester
has stated a willingness to pay or will
amount to more than $25.00 or the
amount set by Office of Management
and Budget fee guidelines, whichever is
higher; whether the FOIA Officer is
requiring the requester to agree in
writing to pay the estimated fee; or
whether advance payment of the fee is
required prior to processing the request
(i.e., if the estimated fee amount exceeds
$250 or the requester previously has
failed to pay a FOIA fee in a timely
manner). If the FOIA Officer does not
receive the requester’s written response
to the notice regarding any of these
items within 10 business days of the
date of the FOIA Officer’s written
communication with the requester, the
FOIA Officer will close the request. If
requesting a fee waiver under § 1.561,
the requester nonetheless may state his
or her willingness to pay a fee up to an
identified amount in the event that the
fee waiver is denied; this will allow the
component to process the FOIA request
while considering the fee waiver
request. If the requester pays a fee in
advance, and VA later determines that
the requester overpaid or is entitled to
a full or partial fee waiver, a refund will
be made. (For more information on the
collection of fees under the FOIA, see
§1.561.)

* * * * *

m 7.In § 1.556, revise paragraphs (c)(1)
and (d)(3) to read as follows:

§1.556 Timing of responses to requests.

* * * * *

(C) * x %

(1) FOIA Officers may encounter
“unusual circumstances,” where it is
not possible to meet the statutory time
limits for processing the request. In such
cases, the FOIA Officer will extend the
20-business day time limit for 10 more
business days and notify the requester
in writing of the unusual circumstances
and the date by which it expects to
complete processing of the request.
Where the extension exceeds 10
working days, the agency must, as
described by the FOIA, provide the
requester with an opportunity to modify
the request or arrange an alternative
time period for processing the original
or modified request; notice of the
availability of the VA FOIA Public
Liaison, and the right to seek dispute
resolution services from the Office of
Government Information Services.
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Unusual circumstances consist of the
following:

(i) The need to search for and collect
the requested records from field
facilities or components other than the
office processing the request;

(ii) The need to search for, collect and
examine a voluminous amount of
separate and distinct records that are the
subject of a single request; or

(iii) The need for consultation with
another agency or among two or more
VA components or another agency
having a substantial interest in the

subject matter of a request.
* * * * *

(d)* * =*

(3) Within 10 calendar days of its
receipt of a request for expedited
processing, the FOIA Officer shall
determine whether to grant the request
and will provide the requester written
notice of the decision. If the FOIA
Officer grants a request for expedited
processing, the FOIA Officer shall give
the request priority and process it as
soon as practicable. If the FOIA Officer
denies the request for expedited
processing, the requester may appeal the
denial, which appeal shall be addressed
expeditiously.
m38.In§1.557:
m a. Revise paragraphs (a) and (c);
m b. Redesignate paragraph (d) as
paragraph (e);
m c. Add new paragraph (d); and
m d. Revise newly redesignated
paragraph (e).

The revisions and addition read as
follows:

§1.557 Responses to requests.

(a) Acknowledgement of requests.
When a request for records is received
by a component designated to receive
requests, the component’s FOIA Officer
will assign a FOIA request number; the
FOIA Officer will send the requester
written acknowledgement of receipt of
the request and will advise the requester
of the assigned FOIA request number
and how the requester may obtain the

status of his or her request.
* * * * *

(c) Time limits for processing
requests. A component must advise the
requester within 20 business days from
the date of VA’s receipt of the request
whether the request is granted in its
entirety, granted in part, or denied in its
entirety and provide the reasons
therefor. If the request must be referred
to another component, the response
time will begin on the date that the
request was received by the appropriate
component, but in any event not later
than 10 business days after the referring
office receives the FOIA request; the

referring component has an affirmative
duty to refer the FOIA request within 10
business days.

(d) Grants of requests in full. When a
component makes a determination to
grant a request in full, it shall notify the
requester in writing. The component
also shall inform the requester of any
fees charged under § 1.561. The
component also must inform the
requester of his or her right to appeal
and to seek mediation or the assistance
of the appropriate VA FOIA Public
Liaison and provide the contact
information for the Liaison.

(e) Adverse determinations of
requests. When a component makes an
adverse determination denying the
request in any respect, the component
FOIA Officer shall promptly notify the
requester of the adverse determination
in writing. Adverse determinations
include decisions that a requested
record is exempt from release in whole
or in part, does not exist or cannot be
located, is not readily reproducible in
the form or format sought by the
requester, or is not a record subject to
the FOIA; adverse determinations also
include denials regarding requests for
expedited processing and requests
involving fees, such as requests for fee
waivers. The adverse determination
notice must be signed by the component
head or the component’s FOIA Officer,
and shall include the following:

(1) The name and title or position of
the person responsible for the adverse
determination;

(2) A brief statement of the reason(s)
for the denial, including any FOIA
exemptions applied by the FOIA Officer
in denying the request;

(3) The amount of information
withheld in number of pages or other
reasonable form of estimation; an
estimate is not necessary if the volume
is indicated on redacted pages disclosed
in part or if providing an estimate
would harm an interest provided by an
applicable exemption;

(4) Notice that the requester may
appeal the adverse determination and a
description of the requirements for an
appeal under § 1.559 of this part; and

(5) Notice that the requester may seek
assistance or dispute resolution services
from the VA FOIA Public Liaison or
dispute resolution services from the
Office of Government Information
Services.

m 9. In § 1.558, revise paragraphs (c)(3)
and (e) to read as follows:

§1.558 Business information.
* * * * *

(C] * % %

(3) Whenever the FOIA Officer
notifies the submitter of VA’s intent to

disclose over the submitter’s objections,
the FOIA Officer will also notify the

requester by separate correspondence.
* * * * *

(e) Consideration of objection(s) and
notice of intent to disclose. The FOIA
Officer will consider all pertinent
factors, including but not limited to, the
submitter’s timely objection(s) to
disclosure and the specific grounds
provided by the submitter for non-
disclosure in deciding whether to
disclose business information.
Information provided by the submitter
after the specified time limit and after
the component has made its disclosure
decision generally will not be
considered. In addition to meeting the
requirements of § 1.557, when a FOIA
Officer decides to disclose business
information over the objection of a
submitter, the FOIA Officer will provide
the submitter with written notice, which
includes:

(1) A statement of the reason(s) why
each of the submitter’s disclosure
objections were not sustained;

(2) A description of the business
information to be disclosed; and

(3) A specified disclosure date of not
less than 10 days from the date of the
notice (to allow the submitter time to

take necessary legal action).
* * * * *

m 10.In § 1.559, revise paragraphs (b)
through (d) to read as follows:

§1.559 Appeals

* * * * *

(b) How to file and address a written
appeal. The requester may appeal an
adverse determination denying the
request, in any respect, except for those
concerning Office of Inspector General
records, to the VA Office of the General
Counsel (024), 810 Vermont Avenue
NW, Washington, DC 20420. Any
appeals concerning Office of Inspector
General records must be sent to the VA
Office of Inspector General, Office of
Counselor (50), 810 Vermont Avenue
NW, Washington, DC 20420. The FOIA
appeal must be in writing and may be
by letter or facsimile (fax); whichever
method is used, the appeal must comply
with all requirements of this paragraph
and paragraph (d). Information
regarding where to f