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are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701
RIN 3133—-AE88

Loans to Members and Lines of Credit
to Members

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Final rule.

SUMMARY: The NCUA Board (Board) is
amending its regulations regarding loans
to members and lines of credit to
members to reduce regulatory burden,
improve clarity, and make compliance
easier. The amendments make the
NCUA'’s regulations more user friendly
by identifying in one section all of the
various maturity limits applicable to
federal credit union (FCU) loans, stating
that the maturity date for a new loan
under generally accepted accounting
principles (GAAP) is calculated from
the origination date of the new loan, and
more clearly expressing the limits for
loans to a single borrower or group of
associated borrowers.

DATES: The effective date for this rule is
April 24, 2019.

FOR FURTHER INFORMATION CONTACT:
Thomas I. Zells, Staff Attorney, Office of
General Counsel, at 1775 Duke Street,
Alexandria, VA 22314 or telephone:
(703) 548-2478.

SUPPLEMENTARY INFORMATION:

I. Background

II. Final Rule and Summary of Comments

III. Section-by-Section Analysis

IV. Legal Authority

V. Regulatory Procedures

I. Background

In August 2017, the Board published
and sought comment on the NCUA
Regulatory Reform Task Force’s (Task
Force) first report on implementing the
agency’s regulatory reform agenda
(Agenda). The Agenda identifies those

182 FR 39702 (Aug. 22, 2017).

regulations the Board intends to amend
or repeal because they are outdated,
ineffective, or excessively burdensome.2
The Board published the Task Force’s
second and final report in December
2018.3 The final report contains the
Task Force’s updated recommendations
and a refined blueprint for
implementing the Agenda.

A number of the items in the Agenda
relate to the NCUA’s regulations on
loans to members and lines of credit to
members.4 The Board issued a proposed
rule in August 2018 to address those
items and to request further public
comment on other issues.5 More
specifically, the Board proposed
changes to make the NCUA’s regulations
more user friendly by: (1) Identifying in
one section the various maturity limits
applicable to FCU loans; (2) clarifying
that the maturity for a “new loan” under
GAAP is calculated from the new date
of origination; ¢ and (3) more clearly
expressing the limits in place for loans
to a single borrower or group of
associated borrowers. The Board also
sought advanced comment on: (1)
Whether the NCUA should provide for
longer, more flexible maturity limits for
certain loans as permitted by section
107(5)(A)(@i)—(ii) of the FCU Act; and (2)
whether the NCUA should establish a
single universal limit for loans to a
single borrower or group of associated
borrowers in lieu of the current system
of having various limits depending on
the type of loan.”

For the reasons discussed below, the
Board is adopting the proposed rule
largely as proposed. The NCUA is also
continuing to evaluate the comments
received on the issues for which it
sought advanced comment. Any
regulatory amendments that the Board
decides to propose based on the

2This is consistent with the spirit of the
President’s regulatory reform agenda and Executive
Order 13777. Although the NCUA, as an
independent agency, is not required to comply with
Executive Order 13777, the Board has chosen to
comply with it in spirit and has reviewed all of the
NCUA'’s regulations to that end.

383 FR 65926 (Dec. 21, 2018).

412 CFR 701.21.

583 FR 39622 (Aug. 10, 2018).

6 GAAP is defined as generally accepted
accounting principles in the United States as set
forth in the Financial Accounting Standards Board’s
(FASB) Accounting Standards Codification (ASC).

7 The proposal sought advanced stakeholder
comment on these related issues to help the Board
determine what, if any, changes the agency should
consider proposing in the future.

advanced comments will be done
through the NCUA’s normal notice and
comment rulemaking process to comply
with the Administrative Procedure Act
(APA).8

II. Final Rule and Summary of
Comments

The NCUA received 31 comments on
the proposed rule. Those comments
generally fell into three categories: (1)
Comments addressing the technical and
clarifying changes the NCUA
specifically proposed; (2) comments
addressing the issues on which the
NCUA sought advanced comment; and
(3) comments addressing subjects
outside the scope of the proposed
amendments. Commenters were
overwhelmingly supportive of the
technical and clarifying changes that the
proposal made with no commenters
generally opposing the proposed
changes. As stated above, the Board is
finalizing these changes largely as
proposed.

The majority of commenters heavily
focused on the issues on which the
NCUA sought advanced comment,
namely: (1) Potential alternate maturity
limits; and (2) a potential universal limit
on loans to one borrower. The Board
reiterates that the proposal sought
advanced stakeholder input on these
topics with an eye toward making future
regulatory amendments. Any future
changes related to this request for
advanced comment will be done
through the NCUA’s normal notice and
comment rulemaking process to comply
with the APA. It is worth noting that, as
a general matter, commenters expressed
confusion about the maturities
applicable to various types of loans and
the NCUA’s authority to alter them.
Commenters also addressed a number of
issues that were largely unrelated to the
issues on which the proposal sought
comment. The Board will continue to
evaluate these comments, but notes that
such unrelated comments are outside
the scope of this rulemaking and would
require separate future action.

A. Loan Maturity Limits for Federal
Credit Unions

Section 107(5) of the Federal Credit
Union Act (FCU Act) grants FCUs the
power “‘to make loans, the maturities of
which shall not exceed 15 years, except

85 U.S.C. 551 et seq.
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as otherwise provided herein.” ® The
NCUA implemented this general
maturity limit in § 701.21(c)(4) of its
regulations. Sections 107(5)(A)(i)—(iii) of
the FCU Act provide exceptions to the
general 15-year maturity limit, which
have been implemented in § 701.21(e)
through (g) of the NCUA’s regulations.

Section 107(5)(A)(i) of the FCU Act,
implemented in § 701.21(g) of the
NCUA'’s regulations, states that “‘a
residential real estate loan on a one-to-
four-family dwelling, including an
individual cooperative unit, that is or
will be the principal residence of a
credit union member, and which is
secured by a first lien upon such
dwelling, may have a maturity not
exceeding thirty years or such other
limits as shall be set by the National
Credit Union Administration Board
(except that a loan on an individual
cooperative unit shall be adequately
secured as defined by the Board),
subject to the rules and regulations of
the Board.” 1° Pursuant to its authority
in section 107(5)(A)(i) of the FCU Act to
set alternate maturities for covered 1-4
family real estate loans, the Board has
established a 40-year maximum
maturity for such loans and has
provided that longer periods may be
permitted by the Board on a case-by-
case basis.1?

Section 107(5)(A)(ii) of the FCU Act,
implemented in § 701.21(f) of the
NCUA'’s regulations, states that ““a loan
to finance the purchase of a mobile
home, which shall be secured by a first
lien on such mobile home, to be used
by the credit union member as his
residence, a loan for the repair,
alteration, or improvement of a
residential dwelling which is the
residence of a credit union member, or
a second mortgage loan secured by a
residential dwelling which is the
residence of a credit union member,
shall have a maturity not to exceed 15
years or any longer term which the
Board may allow.” 12 Pursuant to its
authority in § 107(5)(A)(ii) to set
alternate maturities for covered loans,
the Board has established a 20-year
maximum maturity for such loans.13

912 U.S.C. 1757(5).

1012 U.S.C. 1757(5)(A)(i) (emphasis added); 12
CFR 701.21(g).

1112 CFR 701.21(g)(1) (stating that “[a] federal
credit union may make residential real estate loans
to members, including loans secured by
manufactured homes permanently affixed to the
land, with maturities of up to 40 years, or such
longer period as may be permitted by the NCUA
Board on a case-by-case basis, subject to the
conditions of this paragraph”).

1212 U.S.C. 1757(5)(A)(ii) (emphasis added); 12
CFR 701.21(f).

1312 CFR 701.21(f)(1) (stating that
“[n]otwithstanding the general 15-year maturity

Finally, section 107(5)(A)(iii) of the
FCU Act, implemented in § 701.21(e) of
the NCUA’s regulations, states that “‘a
loan secured by the insurance or
guarantee of, or with advance
commitment to purchase the loan by,
the Federal Government, a State
Government, or any agency of either
may be made for the maturity and under
the terms and conditions specified in
the law under which such insurance,
guarantee, or commitment is
provided.” 14

i. Identifying the Various Maturity
Limits in One Section

Section 701.21 of the NCUA’s
regulations addresses various loan
maturity limits in paragraphs (c), (e), (f),
and (g). Paragraph (c) provides the
general rules applicable to all loans to
members and, where indicated, all lines
of credit (including credit cards) to
members, except as otherwise provided
in the remaining provisions of § 701.21.
Paragraph (c)(4) implements the general
15-year maturity limit that § 107(5) of
the FCU Act places on loans to
members. Paragraphs (e), (f), and (g) of
§701.21 implement the three exceptions
to this general 15-year limit that appear
in section 107(5)(A)(i)—(iii) of the FCU
Act.

Having the various maturity limits
spread among numerous sections of the
NCUA’s regulations, often separated by
large amounts of regulatory text
unrelated to maturities, can be
confusing to a reader and makes it more
difficult to understand the lending
regulations. To remedy this, in the
proposed rule, the Board proposed to
make the NCUA’s loan maturity
requirements more understandable and
user friendly by identifying in one
section (§701.21(c)(4)), including cross-
citations, all of the maturity limits
applicable to FCU loans.

More than half of the comments
received specifically offered support for
the NCUA'’s efforts to provide more
regulatory clarity and make compliance
easier by identifying all loan maturity
requirements in one section and adding
cross-citations. No commenters opposed
the changes. As such, the NCUA is
adopting these changes as proposed.

ii. The Treatment of Maturities for
Lending Actions That Qualify as “New
Loans” Under GAAP

The proposal also clarified that, in the
case of a lending action qualifying as a
“new loan” under GAAP, the maturity

limit on loans to members, a federal credit union
may make loans with maturities of up to 20 years”
for loans covered by this paragraph.).

1412 U.S.C. 1757(5)(A)(iii); 12 CFR 701.21(e).

limit is calculated from the new date of
origination.15 The Board proposed to
accomplish this by adding language to
§701.21(c)(4), which articulates the
general 15-year maturity limit. The
Board is adopting the proposal without
change.

Nearly one-third of commenters
addressed this aspect of the proposal.
The vast majority of these commenters
explicitly supported the proposal.
Several commenters noted that it is
unclear if the proposal applies only to
new loan originations, loan
modifications, or both, and they
requested further clarity regarding the
proposal. To alleviate any potential
confusion, the Board clarifies that the
final rule applies to any lending action
that qualifies as a new loan under
GAAP, whether that action is a new
origination or a modification.

iii. Request for Comment on Providing
Longer Maturity Limits for Certain
Loans

In the proposal, the Board sought
advanced comment on whether it
should provide longer maturity limits
for 1—4 family real estate loans and
other loans (such as certain home
improvement, mobile home, and second
mortgage loans) as permitted by section
107(5)(A)(i)—(ii) of the FCU Act and
remove the case-by-case exception that
the Board can provide for covered 1-4
family real estate loans. As discussed
earlier, these maturity limits are
implemented in § 701.21(f) and (g) of
the NCUA’s regulations. The case-by-
case exception is located in
§701.21(g)(1) of the NCUA’s regulations
and provides that the Board can permit
an FCU to make loans with maturities
that exceed the regulation’s 40-year
limit “on a case-by-case basis, subject to
the conditions of this paragraph (g).” 16

Nearly every commenter addressed
the various maturity limits in some
manner. Comments on the maturity
limits generally fell into three
categories: (1) Comments asking the
NCUA to take action the Board does not
believe it is authorized to take under the
FCU Act; (2) responses to the request for
advanced comment on actions the Board
does believe it is authorized to take
under the FCU Act, which the Board is
taking under advisement for future
rulemaking purposes; and (3)
unsolicited comments that are more
appropriately handled by guidance or
legal opinion.

Category 1. Many commenters
expressed displeasure with the general

15 ASC 310-20-35-9 & 10.
1612 CFR 701.21(g)(1).
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15-year maturity limit 17 and
specifically the 15-year maturity limit
on first-lien, 1-4 family real estate loans
that are not the principal residence of
the borrower. The Board has no
authority to alter this statutory limit.

Category 2. Commenters addressed
the following provisions on which the
Board sought advanced comment: (1)
The current 40-year maturity limit on
long-term residential real estate loans
where the 1-4 family unit is the
principal residence of the borrower; (2)
the case-by-case exception the Board
can use to grant maturity limits that
exceed 40 years on long-term residential
real estate loans; and (3) the 20-year
maturity limit for covered home
improvement, mobile home, and second
mortgage loans. While the Board has the
authority to amend these provisions,
they are beyond the scope of what the
Board proposed and thus under the
APA the Board cannot act on them now,
and would have to issue a new
proposed rule. The Board is taking these
comments under advisement and is
considering whether to issue a proposed
rule at a later date pursuant to the
NCUA'’s normal notice and comment
rulemaking process.

Category 3. Commenters provided
unsolicited feedback on issues not
specifically raised in the proposed rule.
For example, several commenters
requested clarification on the proper
characterization of a loan on a
residential dwelling that includes a
detached structure on the same parcel of
land, such as a ‘“mother-in-law suite.”
The Board believes this is more
appropriately handled by guidance or
legal opinion and may take such action
later this year.

B. Single Borrower and Group of
Associated Borrowers Limits

i. More Clearly Identifying the Various
Limits

Three provisions of the NCUA’s
regulations address limits on loans to a
single borrower or group of associated
borrowers: (1) § 701.21(c)(5) Addresses
the general limit; (2) § 701.22(b)(5)(iv)
addresses the limit on loan
participations; and (3) § 723.4(c)
addresses the limit on commercial
loans. Because these provisions are
spread among several sections of the
NCUA'’s regulations, some stakeholders
are not aware that there are multiple
limits that apply in different contexts.
To rectify this, the proposal made clear
that all three of these limits exist. Rather
than move the provisions that
specifically apply to loan participations

1712 U.S.C. 1757(5).

and commercial loans from their current
regulatory sections to the general limit
section, the NCUA proposed to include
cross-citations to the more specific loan
participation and commercial loan
limits in the general limit section
(§701.21(c)(5)).

Section 701.21(c)(5), as part of the
general rules on loans and lines of credit
to members, imposes the FCU Act’s ten
percent limit on loans and lines of
credit to any member.18 Specifically,
§701.21(c)(5) requires that “[n]o loan or
line of credit advance may be made to
any member if such loan or advance
would cause that member to be indebted
to the Federal credit union upon loans
and advances made to the member in
the aggregate amount exceeding 10% of
the credit union’s total unimpaired
capital and surplus.” 19 Section
701.21(c)(5) also provides an outdated
cross-citation to part 723 for the specific
limit on commercial lending. The
proposal removed this outdated cross-
citation and provided updated
references to both the current loan
participation limit in § 701.22(b)(5) and
the commercial lending limit in
§723.4(c).

The Board also proposed conforming
amendments to update cross-citations to
the single borrower and group of
associated borrower limits in
§§701.20(c)(2) and 701.22(b)(1).

One-third of commenters addressed
the technical and clarifying
amendments the Board proposed related
to the limits on loans to a single
borrower or group of associated
borrowers. All of these commenters
supported adding internal cross-
citations to more clearly identify the
various limits in the general lending,
loan participations, and commercial
lending regulations. Three of these
commenters specifically stated that this
would simplify compliance. Several
commenters noted confusion with the
current layout.

One commenter said that the fact that
part 741 incorporates applicable
provisions by reference compounds the
difficulty for federally insured, state-
chartered credit unions (FISCUs). The
commenter recommended that the
NCUA incorporate loan limitations
applicable to FISCUs in § 741.203 in
their entirety. The Board appreciates the
commenter’s suggestion, but does not
believe such a change is necessary for
FISCUs to understand the applicable
maturity limits.

Another commenter recommended
that, because the loan participation and
commercial loan limits also apply to a

1812 U.S.C. 1757(5)(A)(x).
1912 CFR 701.21(c)(5).

group of associated borrowers, the
NCUA should also include in the
general lending regulations reference
and cross-citations to the “associated
borrower” definition in §§701.22 and
723.2 of the NCUA’s regulations. The
Board is concerned that the
commenter’s suggestion to include
cross-citations in the general lending
regulations to the definition of
“associated borrower” in the loan
participation and commercial lending
regulations would cause confusion for
credit unions. The term ‘““associated
borrower” does not appear in the
general lending regulations and does not
apply to the general lending limit. As
noted, the Board is of the view that
cross-citations to the term “‘associated
borrower” in the commercial lending
and loan participation regulations
would only serve to confuse readers and
raise questions of its applicability and
relevance to the general lending limit
where that term is not defined.

The Board believes that the proposed
cross-citations provide an efficient and
user-friendly way to identify and
comply with the multiple lending limits
in the NCUA'’s regulations. As such, the
Board is adopting the amendments as
proposed.

ii. Request for Comment Regarding the
Limits Applicable to Loan Participations
and Commercial Loans

In the proposal, the Board sought
advanced comment on the possibility of
establishing a single universal limit on
loans to a single borrower or group of
associated borrowers in lieu of the
current system of having various limits
depending on the type of loan. The
NCUA noted that such a limit may help
facilitate compliance and reduce
regulatory burden. Currently, a loans to
one borrower limit of 15 percent of a
federally insured credit union’s net
worth exists for: (1) Commercial loans
and (2) loan participations. A waiver
from this limit is available for loan
participations, but not for commercial
loans. Instead, an alternate limit is
available for commercial loans.

More specifically, the 15 percent limit
on loan participations can be waived by
the appropriate regional director for
FCUs, and, in the case of a federally
insured, state-chartered credit union, by
the regional director with prior written
concurrence of the appropriate state
supervisory authority.20 The limit on
commercial loans, however, does not
provide for a waiver. Instead, it provides

2012 CFR 701.22(b)(5)(iv). The appropriate
regional director for FCUs with $10 billion or more
in assets is the Director of the Office of National
Examinations and Supervision. 12 CFR 700.2.
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that “the aggregate dollar amount of
commercial loans to any one borrower
or group of associated borrowers may
not exceed the greater of 15 percent of
the federally insured credit union’s net
worth or $100,000, plus an additional
10 percent of the credit union’s net
worth if the amount that exceeds the
credit union’s 15 percent general limit
is fully secured at all times with a
perfected security interest by readily
marketable collateral as defined in
§ 723.2 of this part. Any insured or
guaranteed portion of a commercial loan
made through a program in which a
federal or state agency (or its political
subdivision) insures repayment,
guarantees repayment, or provides an
advance commitment to purchase the
loan in full, is excluded from this
limit.” 21

Approximately half of the
commenters specifically addressed a
potential universal limit. These
commenters offered mixed views on the
potential limit and provided the Board
with a great deal to consider moving
forward. The NCUA will continue to
evaluate the comments received and
determine whether a single universal
limit would be beneficial. If the Board
determines that a universal limit should
be adopted, the Board will issue a
proposed rule at a later date pursuant to
the NCUA’s normal notice and comment
rulemaking process.

III. Section-by-Section Analysis

The clarifying amendments in this
final rule are largely technical in nature.
As a result, most of the current language
in §701.21 remains. The changes to
§701.21 and the conforming
amendments to §§701.20 and 701.22 are
discussed in more detail below.

Section 701.20 Suretyship and
guaranty.

(c) Requirements.

The final rule makes minor
conforming amendments to § 701.20(c).

(c)(2).

The final rule makes conforming
amendments to the section governing
requirements for suretyship or guaranty
agreements by removing outdated cross-
citations to the loans to one borrower or
group of associated borrowers limit in
§§723.2 and 723.8 of the member
business lending regulation and adding
an updated cross-citation to § 723.4(c).

Section 701.21

(c) General rules.

(c)(4) Maturity.

The final rule divides § 701.21(c)(4)
into two new paragraphs. One

2112 CFR 723.4(c).

paragraph, § 701.21(c)(4)(i), states the
general rule that loans carry a 15-year
maturity. The other, § 701.21(c)(4)(ii),
makes more explicit that there are
exceptions to the general 15-year
maturity limit in § 701.21(e) through (g)
for various types of credit union loans.

(c)(4)(i) General rules.

The final rule maintains all of current
§701.21(c)(4) in § 701.21(c)(4)(1), which
articulates the general 15-year maturity
limit that exists on FCU loans. However,
the final rule also adds language to
clarify that the maturity for a new loan
under GAAP is calculated from the new
date of origination.

(c)(4)(ii) Exceptions.

Section 701.21(c)(4)(ii) of the final
rule explicitly states, in three
paragraphs ((c)(4)(ii)(A), (B), and (C)),
that there are three exceptions to the
general 15-year maturity limit and cross-
cites to § 701.21(e) through (g) as
follows:

(c)(4)(ii)(A).

Section 701.21(c)(4)(ii)(A) of the final
rule cross-cites to the exception to the
general 15-year maturity limit in
§701.21(e) regarding covered loans
secured, in full or in part, by the
insurance or guarantee of, or with an
advance commitment to purchase the
loan, in full or in part, by the Federal
Government, a State Government or any
agency of either.

(c)(4)(ii)(B).

Section 701.21(c)(4)(ii)(B) of the final
rule cross-cites to the exception to the
general 15-year maturity limit in
§701.21(f) regarding covered home
improvement, mobile home, and second
mortgage loans.

(c)(4)(i1)(C).

Section 701.21(c)(4)(ii)(C) of the final
rule cross-cites to the exception to the
general 15-year maturity limit in
§701.21(g) regarding covered 1-4 family
real estate loans.

(c)(5) Ten percent limit.

The final rule revises § 701.21(c)(5) to
add cross-citations to the specific
requirements on loans to a single
borrower or group of associated
borrowers in the loan participation rule,
§701.22(b)(5)(iv), and member business
lending rule, § 723.4(c).

(e) Insured, Guaranteed, and Advance
Commitment Loans.

The final rule revises § 701.21(e) to
make more explicit that the maturity
limits applicable to loans covered by
paragraph (e) are notwithstanding the
general 15-year limit in paragraph (c)(4).
The final rule also adds a cross-citation
to paragraph (c)(4).

(f) 20-Year Loans.

The final rule retains almost all of
current § 701.21(f), but inserts some
additional language to improve clarity.

(1)

The final rule revises § 701.21(f)(1) to
make more explicit that the maturity
limit applicable to loans covered by
paragraph (f) is notwithstanding the
general 15-year limit in paragraph (c)(4).
The final rule also adds a cross-citation
to paragraph (c)(4).

(g) Long-Term Mortgage Loans.

The final rule retains almost all of
§701.21(g), but inserts some additional
language to improve clarity.

(g)(1).

The final rule revises § 701.21(g)(1) to
make more explicit that the maturity
limit applicable to loans covered by
paragraph (g) is notwithstanding the
general 15-year limit in paragraph (c)(4).
The final rule also adds a cross-citation
to paragraph (c)(4).

Section 701.22

(b).

As described in more detail below,
the final rule makes minor conforming
amendments to § 701.22(b) regarding
loan participations.

(b)(1).

The final rule updates the cross-
citation in § 701.22(b)(1), which
provides that for a federally insured
credit union to purchase a participation
interest in a loan, the loan must comply
with all regulatory requirements to the
same extent as if the purchasing
federally insured credit union had
originated the loan. Specifically, the
final rule changes the outdated cross-
citation in § 701.22(b)(1) from § 723.8 to
§723.4(c).

IV. Legal Authority

The Board is issuing this rule
pursuant to its authority under the FCU
Act. Under the FCU Act, the NCUA is
the chartering and supervisory authority
for FCUs and the federal supervisory
authority for federally insured credit
unions.22 The FCU Act grants NCUA a
broad mandate to issue regulations
governing both FCUs and all federally
insured credit unions. Section 120 of
the FCU Act is a general grant of
regulatory authority and authorizes the
Board to prescribe rules and regulations
for the administration of the FCU Act.23
Section 207 of the FCU Act is a specific
grant of authority over share insurance
coverage, conservatorships, and
liquidations.?# Section 209 of the FCU
Act is a plenary grant of regulatory
authority to the NCUA to issue rules
and regulations necessary or appropriate
to carry out its role as share insurer for
all federally insured credit unions.25

2212 U.S.C. 1752-1775.
2312 U.S.C. 1766(a).
2412 U.S.C. 1787.

2512 U.S.C. 1789.
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Accordingly, the FCU Act grants the
Board broad rulemaking authority to
ensure that the credit union industry
and the National Credit Union Share
Insurance Fund remain safe and sound.

V. Regulatory Procedures

A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires that, in connection
with a final rule, an agency prepare and
make available for public comment a
final regulatory flexibility analysis that
describes the impact of the final rule on
small entities. A regulatory flexibility
analysis is not required, however, if the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities
(defined for purposes of the RFA to
include credit unions with assets less
than $100 million) 26 and publishes its
certification and a short, explanatory
statement in the Federal Register
together with the rule. The final rule
reduces regulatory burden through
clarifying and technical changes and
will not have an impact on small credit
unions. Accordingly, the NCUA certifies
that this final rule will not have a
significant economic impact on a
substantial number of small credit
unions.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) applies to rulemakings in which
an agency creates new or amends
existing information collection
requirements.2? For purposes of the
PRA, an information collection
requirement may take the form of a
reporting, recordkeeping, or a third-
party disclosure requirement. The final
rule does not contain information
collection requirements that require
approval by OMB under the PRA.28 The
final rule only makes clarifying and
technical changes.

C. Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles, the
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. This rulemaking will not have a
substantial direct effect on the states, on
the connection between the national
government and the states, or on the
distribution of power and
responsibilities among the various

26 See 80 FR 57512 (Sept. 24, 2015).
2744 U.S.C. 3507(d); 5 CFR part 1320.
2844 U.S.C. chap. 35.

levels of government. The NCUA has
determined that this final rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

D. Assessment of Federal Regulations
and Policies on Families

The NCUA has determined that this
final rule will not affect family well-
being within the meaning of Section 654
of the Treasury and General
Government Appropriations Act,
1999.29

E. Small Business Regulatory
Enforcement Fairness Act of 1996

The Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where the NCUA issues a final
rule as defined by Section 551 of the
Administrative Procedure Act. The
NCUA does not believe this final rule is
a “major rule” within the meaning of
the relevant sections of SBREFA. The
NCUA has submitted the rule to the
Office of Management and Budget for its
determination in that regard.

List of Subjects in 12 CFR Part 701

Credit, Credit unions, Reporting and
recordkeeping requirements.

By the National Credit Union
Administration Board on March 14, 2019.
Gerard Poliquin,

Secretary of the Board.

For the reasons discussed above, the
Board amends 12 CFR part 701 as
follows:

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

m 1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1758, 1759, 1761a, 1761b, 1766, 1767,
1782, 1784, 1785, 1786, 1787, 1788, 1789.
Section 701.6 is also authorized by 15 U.S.C.
3717. Section 701.31 is also authorized by 15
U.S.C. 1601 et seq.; 42 U.S.C. 1981 and 3601—
3610. Section 701.35 is also authorized by 42
U.S.C. 4311-4312.

§701.20 [Amended]

m 2. Amend § 701.20(c)(2) by removing
the words ““723.2 and 723.8” and adding
in their place “723.4(c)”.

m 3. Amend § 701.21 by revising
paragraphs (c)(4) and (5), (e), (f)(1)
introductory text, and (g)(1) to read as
follows:

29 Public Law 105-277, 112 Stat. 2681 (1998).

§701.21 Loans to members and lines of
credit to members.
* * * * *

* x %

(c)

(4) Maturity. (i) In General. The
maturity of a loan to a member may not
exceed 15 years. Lines of credit are not
subject to a statutory or regulatory
maturity limit. Amortization of line of
credit balances and the type and amount
of security on any line of credit shall be
as determined by contract between the
Federal credit union and the member/
borrower. In the case of a lending action
that qualifies as a “new loan” under
GAAP, the new loan’s maturity is
calculated from the new date of
origination.

(ii) Exceptions. Notwithstanding the
general 15-year maturity limit on loans
to members, a federal credit union may
make loans with maturities:

(A) As specified in the law,
regulations or program under which a
loan is secured, in full or in part, by the
insurance or guarantee of, or with an
advance commitment to purchase the
loan, in full or in part, by the Federal
Government, a State government or any
agency of either, as provided in
paragraph (e) of this section;

(B) of up to 20 years or such longer
term as is provided in paragraph (f) of
this section; and

(C) of up to 40 years or such longer
term as is provided in paragraph (g) of
this section.

(5) Ten percent limit. No loan or line
of credit advance may be made to any
member if such loan or advance would
cause that member to be indebted to the
Federal credit union upon loans and
advances made to the member in an
aggregate amount exceeding 10% of the
credit union’s total unimpaired capital
and surplus. In the case of loan
participations as defined in § 701.22(a)
of this part and commercial loans as
defined in § 723.2 of this chapter,
additional limitations apply as set forth
in § 701.22(b)(5)(iv) of this part and
§ 723.4(c) of this chapter.

* * * * *

(e) Insured, Guaranteed, and Advance
Commitment Loans. Notwithstanding
the general 15-year maturity limit on
loans to members in paragraph (c)(4) of
this section, a loan secured, in full or in
part, by the insurance or guarantee of,
or with an advance commitment to
purchase the loan, in full or in part, by
the Federal Government, a State
government or any agency of either, may
be made for the maturity and under the
terms and conditions, including rate of
interest, specified in the law,
regulations or program under which the
insurance, guarantee or commitment is
provided.
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(f) * k%

(1) Notwithstanding the general 15-
year maturity limit on loans to members
in paragraph (c)(4) of this section, a
federal credit union may make loans
with maturities of up to 20 years in the
case of:

* * * * *

(g) * x %

(1) Authority. Notwithstanding the
general 15-year maturity limit on loans
to members in paragraph (c)(4) of this
section, a federal credit union may make
residential real estate loans to members,
including loans secured by
manufactured homes permanently
affixed to the land, with maturities of up
to 40 years, or such longer period as
may be permitted by the NCUA Board
on a case-by-case basis, subject to the
conditions of this paragraph (g).

* * * * *

§701.22 [Amended]

m 4. Amend § 701.22(b)(1) by removing
the words ““§ 723.8”” and adding in their
place “§723.4”.

[FR Doc. 2019-05186 Filed 3-22-19; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9852]
RIN 1545-BL96

Chapter 4 Regulations Relating to
Verification and Certification
Requirements for Certain Entities and
Reporting by Foreign Financial
Institutions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document finalizes (with
limited revisions) certain proposed
regulations. The final regulations
provide compliance requirements and
verification procedures for sponsoring
entities of foreign financial institutions
(FFIs) and certain non-financial foreign
entities (NFFEs), trustees of certain
trustee-documented trusts, registered
deemed-compliant FFIs, and financial
institutions that implement
consolidated compliance programs
(compliance FIs). These final
regulations affect certain financial
institutions and NFFEs.

DATES:

Effective date: These regulations are
effective on March 25, 2019.

Applicability dates: For dates of
applicability, see §§ 1.1471-1(c),
1.1471-4(j), 1.1471-5(m), and 1.1472—
1(h).

FOR FURTHER INFORMATION CONTACT:
Charles Rioux, at (202) 317—-6942 (not a
toll free number).

SUPPLEMENTARY INFORMATION:

Background

This Treasury decision contains
amendments to 26 CFR part 1. On
January 6, 2017, a notice of proposed
rulemaking (REG-103477-14) proposing
regulations under chapter 4 of Subtitle
A (sections 1471 through 1474) of the
Internal Revenue Code of 1986 (Code)
relating to verification requirements for
certain entities was published in the
Federal Register (82 FR 1629). The
notice of proposed rulemaking also
included proposed regulations,
unrelated to these verification
requirements, by cross-reference to
temporary regulations that were
published in the same issue of the
Federal Register (82 FR 2124; TD 9809).
On September 15, 2017, a correction to
the notice of proposed rulemaking was
published in the Federal Register (82
FR 43314). No public hearing was
requested or held. Written comments
were received, and are available at
www.regulations.gov or upon request.
After consideration of the comments
received, the proposed regulations
relating to verification requirements for
certain entities under chapter 4 are
adopted (with limited modifications) by
this Treasury decision. This Treasury
decision does not finalize the proposed
regulations in the notice of proposed
rulemaking that cross-reference the
temporary regulations. Those proposed
regulations (REG-132857-17) will be
adopted as final regulations at a later
date. Hereinafter, the term “proposed
regulations” when used in this
preamble means the proposed
regulations (REG-103477-14) relating to
verification requirements for certain
entities under chapter 4.

The existing chapter 4 regulations
permit certain FFIs and NFFEs to be
sponsored by other entities (sponsoring
entities) for purposes of satisfying their
chapter 4 requirements. Generally, a
sponsoring entity is an entity that agrees
to perform chapter 4 due diligence,
withholding, and reporting
requirements on behalf of certain FFIs
(sponsored FFIs) or chapter 4 due
diligence and reporting obligations on
behalf of certain direct reporting NFFEs
(sponsored direct reporting NFFEs). An
FFI that is a sponsored FFI is a deemed-
compliant FFI, and a NFFE that is a
sponsored direct reporting NFFE is an

excepted NFFE. The proposed
regulations provide verification
requirements (including certifications of
compliance) and events of default for
sponsoring entities. The proposed
regulations also provide certification
requirements and procedures for the
IRS’s review of trustees of certain
trustee-documented trusts and
procedures for the IRS’s review of
periodic certifications provided by
registered deemed-compliant FFIs. In
addition, the proposed regulations
describe the procedures for future
modifications to the requirements for
certifications of compliance for
participating FFIs. The proposed
regulations also clarify the requirements
in the chapter 4 regulations for periodic
certifications of compliance for
consolidated compliance programs of
participating FFIs and provide
requirements for preexisting account
certifications for these programs.

Summary of Comments and
Explanation of Revisions

After consideration of all the
comments, the proposed regulations are
adopted as amended by this Treasury
decision. The comments and revisions
are discussed below.

Definition of Responsible Officer

The proposed regulations require a
sponsoring entity of a sponsored FFI to
appoint a responsible officer to oversee
the compliance of the sponsoring entity
with respect to each sponsored FFI.
Proposed § 1.1471-1(b)(116) defines the
term responsible officer with respect to
a sponsoring entity as an officer of the
sponsoring entity with sufficient
authority to fulfill the duties of a
responsible officer described in
§1.1471-5(j) or § 1.1472-1(f) (as
applicable). A comment requested that
the definition of responsible officer be
expanded to include an officer of an FFI
in the sponsoring entity’s expanded
affiliated group that has responsibility
for ensuring the compliance of the
sponsoring entity. The comment noted
that in some cases an investment
manager that is a sponsoring entity is a
member of an affiliated group in which
one member of the group is designated
to oversee the compliance of all
members with their chapter 4
requirements.

The proposed regulations require the
responsible officer of a sponsoring
entity to be an individual who is an
officer of the sponsoring entity because
the certifications required under these
regulations should be made by the
individual in the best position to know
and represent whether the sponsoring
entity is complying with its obligations.
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The Department of the Treasury
(Treasury Department) and the IRS
understand that in practice, the person
in the best position to know and
represent if the sponsoring entity is
complying with its obligations under
these regulations may be an individual
other than an officer of the sponsoring
entity given industry practices
established by managers and
administrators of investment funds and
similar vehicles for both chapter 4 and
operational purposes. Therefore, these
final regulations define responsible
officer with respect to a sponsoring
entity to include an officer of an entity
that establishes and maintains policies
and procedures for, and has general
oversight over, the sponsoring entity,
provided such individual has sufficient
authority to fulfill the duties of a
responsible officer described in
§1.1471-5(j) or §1.1472—1(f) (as
applicable).

A comment noted that many
investment entities do not appoint
officers but may appoint directors for
corporate governance purposes who
would be able to fulfill the requirements
of responsible officers. The comment
further noted that in many cases in
which investment entities are
partnerships, the general partner or
managing member has authority to act
on behalf of the partnership, and the
general partner or managing member
may be an entity rather than an
individual. The comment requested that
the definition of a responsible officer of
an investment entity be expanded to
include these persons. In response to
these comments, these final regulations
revise the definition of a responsible
officer of a financial institution or
sponsoring entity that is an investment
entity to include, in addition to an
officer of such entity, an individual who
is a director, managing member, or
general partner of such entity, or, if the
general partner or managing member of
the investment entity is itself an entity,
an individual who is an officer, director,
managing member, or general partner of
such other entity.

The comment also requested that the
term responsible officer be expanded to
include, with respect to a participating
FFI, an officer of a U.S. financial
institution (USFI) in the participating
FFI's expanded affiliated group (in
addition to an officer of a participating
FFI or reporting Model 1 FFI in the
participating FFI's expanded affiliated
group). This comment is not adopted
because § 1.1471-4(f) already permits a
USFI to act as a compliance FI for
purposes of establishing a consolidated
compliance program and making a
consolidated certification on behalf of

one or more participating FFIs in an
expanded affiliated group.

Coordination of Certification

Requirements for Compliance FIs and
Sponsoring Entities of Sponsored FFIs
or Sponsored Direct Reporting NFFEs

A comment requested clarification
that a certification of a compliance FI or
sponsoring entity on behalf of an
electing FFI, sponsored FFI, or
sponsored direct reporting NFFE would
satisfy the certification requirements of
the electing FFI, sponsored FFI, or
sponsored direct reporting NFFE. These
final regulations clarify that to the
extent a compliance FI or sponsoring
entity satisfies the certification
requirements in § 1.1471-4(f)(2)(ii),
§1.1471-5(j)(2) and (3), or § 1.1472—
1(f)(2) on behalf of an electing FFI,
sponsored FFI, or sponsored direct
reporting NFFE, then the electing FFI,
sponsored FFI, or sponsored direct
reporting NFFE will not have a separate
certification requirement under
§1.1471-4(f)(3), § 1.1471-5(f)(1)(ii1)(B),
or §1.1472-1(c)(3)(vi). For example, if a
participating FFI agrees to be a
sponsored FFI, the FFI is not required
to submit any certification with respect
to its participating FFI status after it is
registered as a sponsored FFI by its
sponsoring entity provided its
sponsoring entity certifies on behalf of
the FFI to the extent required under
§1.1471-5(j)(3).

The comment also requested that the
certification period of a participating
FFI that is a member of the expanded
affiliated group that includes a
compliance FI but is not an electing FFI
under such compliance FI be aligned
with the certification period of the
compliance FI. The comment stated that
coordinating the certification due dates
of all FFIs in the expanded affiliated
group would provide administrative
benefits to the group. However, the
comment did not explain why all FFIs
could not join the consolidated
compliance program. The Treasury
Department and the IRS have decided
not to revise the regulations in response
to this request because a participating
FFI already has the option of joining the
consolidated compliance program under
the compliance FI in order to align its
certification period with that of the
compliance FL

Requirement for a Written Sponsorship
Agreement

The proposed regulations require a
responsible officer of a sponsoring
entity to certify that the sponsoring
entity is compliant with the
requirements of a sponsoring entity and
maintains effective internal controls

with respect to all sponsored FFIs for
which it acts (or provide a qualified
certification). One of the statements to
which the responsible officer must
certify is that the sponsoring entity has
a written sponsorship agreement in
effect with each sponsored FFI
authorizing the sponsoring entity to
fulfill the requirements of § 1.1471—
5(f)(1)(1)(F) or (f)(2)(iii) or an applicable
Model 2 IGA.

A comment requested the elimination
of the requirement that the sponsoring
entity have a written sponsorship
agreement in effect with each sponsored
FFI. The comment stated that this
requirement would increase
administrative burden for sponsored
FFIs. Another comment requested
clarification of whether the sponsorship
agreement must be a separate agreement
between a sponsoring entity and a
sponsored FFI that specifically refers to
the requirements of a sponsoring entity
with respect to a sponsored FFI under
§1.1471-5(f)(1)(1)(F) or (£)(2)(iii) or an
applicable Model 2 IGA. The comment
stated that many sponsoring entities
already have managerial agreements in
place with sponsored FFIs that would
allow the sponsoring entity to fulfill
these requirements even without
explicitly referring to them.

These final regulations retain the
requirement that a sponsoring entity
have a written sponsorship agreement in
place with each sponsored FFI. A
written sponsorship agreement
memorializes the agreement between
the parties, which helps to ensure
compliance. However, in response to
the comments and to reduce burden, the
Treasury Department and the IRS have
decided that it is not necessary for the
sponsorship agreement to be a
standalone agreement, and that a
sponsorship agreement between a
sponsoring entity and a sponsored FFI
can refer generally to the obligations of
the parties under FATCA. Accordingly,
these final regulations provide that the
written sponsorship agreement may be
part of another agreement between the
sponsoring entity and the sponsored FFI
provided it refers to the requirements of
a sponsored FFI under FATCA. For
example, a provision in a fund manager
agreement that states that the
sponsoring entity agrees to satisfy the
sponsored FFI's FATCA obligations
would be sufficient. Additionally, the
proposed regulations do not specify
when a sponsorship agreement must be
in place for purposes of a sponsoring
entity’s certification requirements. To
allow sufficient time for a sponsoring
entity to enter into sponsorship
agreements (or revise existing
agreements), these final regulations
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provide that a sponsoring entity of a
sponsored FFI must have the written
sponsorship agreement in place with
such sponsored FFI by the later of
March 31, 2019, or the date when the
sponsoring entity begins acting as a
sponsoring entity for such sponsored
FFI. See § 1.1471-5(j)(6). These final
regulations include similar rules for a
sponsoring entity of a sponsored direct
reporting NFFE regarding the date by
which the written sponsorship
agreement must be in place and that it
need not be a standalone agreement. See
§1.1472-1()(4).

Extension of Time for Certifications for
the Certification Period Ending on
December 31, 2017, for Sponsoring
Entities of Sponsored FFIs or Sponsored
Direct Reporting NFFEs and Trustees of
Trustee-Documented Trusts

The proposed regulations provide that
a sponsoring entity of a sponsored FFI
or sponsored direct reporting NFFE and
a trustee of a trustee-documented trust
must make the certifications of
compliance described in § 1.1471-
5()(3), § 1.1471-5(1)(2), or § 1.1472—
1(f)(2), as applicable, on or before July
1 of the calendar year following the end
of the certification period. The proposed
regulations also provide that a
sponsoring entity of a sponsored FFI
must submit the preexisting account
certification described in §1.1471—
4(c)(7) by the due date of the sponsoring
entity’s certification of compliance for
the certification period. The earliest
certification period for a sponsoring
entity or trustee of a trustee-documented
trust ends on December 31, 2017, under
the proposed regulations, making the
earliest certification due date July 1,
2018. One comment requested that the
certifications required of sponsoring
entities be deferred to apply only for
certification periods ending after 2018
in order to have sufficient time to
prepare the certifications. The Treasury
Department and the IRS understand that
sponsoring entities need time to prepare
for the certifications in light of the
timing of the publication of these
regulations. However, the Treasury
Department and the IRS do not agree
that sponsoring entities should not
make certifications for the certification
period ending December 31, 2017,
because sponsoring entities have
already had sufficient notice of their
substantive requirements and because of
the compliance value of certifications
covering this period. These final
regulations address the comment by
providing additional time for
sponsoring entities to make
certifications that would otherwise be
due on July 1, 2018. Under these final

regulations, certifications by sponsoring
entities and trustees of trustee-
documented trusts for the certification
period ending on December 31, 2017,
must be submitted on or before March
31, 2019.

Registration by a Sponsored FFI or
Sponsored Direct Reporting NFFE After
Termination of the Sponsoring Entity by
the IRS

The proposed regulations provide that
if a sponsoring entity of a sponsored FFI
is terminated by the IRS, the sponsored
FFI of the terminated sponsoring entity
may not register as a sponsored FFI of
a sponsoring entity that has a
relationship described in section 267(b)
with the terminated sponsoring entity
unless the sponsored FFI obtains
written approval from the IRS. The
proposed regulations provide a similar
rule regarding a terminated sponsoring
entity of a sponsored direct reporting
NFFE, but do not permit the sponsored
direct reporting NFFE to obtain written
approval from the IRS to register as a
sponsored direct reporting NFFE of a
section 267(b)-related sponsoring entity.

Section 267(b) descriges certain
relationships among individuals,
corporations, trusts, tax-exempt
organizations, and S corporations. The
rules described in this paragraph are
intended to prevent a sponsored FFI or
sponsored direct reporting NFFE from
registering under an entity that is
related to the terminated sponsoring
entity, such as an entity under common
control with the terminated sponsoring
entity. However, the proposed
regulations inadvertently omitted
certain relationships between
sponsoring entities that are
partnerships. These final regulations
correct this omission by providing that
the rules described in this paragraph
generally prohibit registration by a
sponsored FFI or sponsored direct
reporting NFFE under a sponsoring
entity that has a relationship described
in section 267(b) or 707(b) to the
terminated sponsoring entity. Thus, for
example, a sponsored FFI of a
terminated sponsoring entity that is a
partnership may not register under
another sponsoring entity that is a
partnership if the same person owns,
directly or indirectly, more than 50
percent of capital interests or profits
interests of both sponsoring entities.
Additionally, these final regulations
conform the rule for sponsored direct
reporting NFFEs with the rule for
sponsored FFIs by allowing a sponsored
direct reporting NFFE to register under
a sponsoring entity, notwithstanding
that there is the impermissible
relationship described in this paragraph,

if the sponsored direct reporting NFFE
obtains written approval from the IRS.

Sponsored Entities Located in a Model
1 IGA Jurisdiction

The preamble to the proposed
regulations provides that a financial
institution covered by a Model 1 IGA
that chooses to qualify as a sponsored
FFI under § 1.1471-5(f) instead of
Annex II of the Model 1 IGA must
satisfy all of the requirements of the
regulations applicable to such an entity.
82 FR 1629 at 1631. Comments
requested that a financial institution
located in a jurisdiction with a Model 1
IGA that does not include a sponsored
entity as a type of nonreporting
financial institution in Annex II be
allowed to comply with local guidance
on sponsored entities or the Model 1
IGA Annex II rather than the
regulations. The Treasury Department
and the IRS are open to discussing the
issue with the competent authorities of
affected jurisdictions.

Nonsubstantive Changes

These final regulations include
several minor nonsubstantive changes to
the proposed regulations. Section
1.1471-4(f)(2)(i1)(B)(1) was reorganized
for clarity. Minor clarifying edits were
made in §§1.1471-4(f)(3)(i), 1.1471—
5()(1)[{1)(F)(4), (D(1)({v) introductory
text, (£)(1)(iv)(A) and (B), (f)(2)(iii)(E),
(j)(3)(ii) and (iii), (j)(4)(ii), (j)(5) and (6),
(K)(4)1), (i1), (iii), and (v), and (1)(2)(ii)
and (iii), and 1.1472-1(f)(2)(ii) and (iii),
(B)(3)(ii), (f)(4)(vii), and (g)(4)(i), (ii), and
(iii).

Special Analyses

The Administrator of the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, has waived review of this rule
in accordance with section 6(a)(3)(A) of
Executive Order 12866. This rule is an
E.O. 13771 regulatory action.

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under control number 1545—
2246. The collection of information in
these final regulations is in §§1.1471—
4,1.1471-5 and 1.1472-1. The
collection of information is on a
certification filed with the IRS regarding
the filer’s compliance with its chapter 4
requirements. This information is
required to enable the IRS to verify that
a taxpayer is complying with its
requirements under chapter 4.
Certifications are required from
compliance FIs, sponsoring entities, and
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trustees of trustee-documented trusts.
Information on the estimated number of
compliance FIs, sponsoring entities, and
trustees of trustee-documented trusts
required to submit a certification under
these final regulations is shown in

table 1.

TABLE 1

Number of
respondents
(estimated)

Compliance Fls
Sponsoring entities and trustees of
trustee-documented trusts ...........

5,000-10,000

10,000-15,000

Information on the number of
compliance FIs, sponsoring entities, and
trustees of trustee-documented trusts
shown in table 1 is from the IRS’s
FATCA registration data. Comments are
requested on the estimated number of
respondents.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

Books and records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

It is hereby certified that the
collection of information requirement in
these final regulations will not have a
significant economic impact on a
substantial number of small entities
within the meaning of section 601(6) of
the Regulatory Flexibility Act (5 U.S.C.
chapter 6). Although the Treasury
Department and IRS acknowledge that a
small entity could be a compliance FI
that is affected by these regulations, the
Treasury Department and IRS have
concluded this possibility is too small
and the potential effect is too minimal
to have a significant impact.
Additionally, acting as a compliance FI
is not required under the chapter 4
regulations. Furthermore, these
regulations do not increase the
regulatory burden on small entities
because they clarify existing chapter 4
regulations regarding a compliance FI's
certification obligations. Therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Code, the notice of proposed
rulemaking preceding these regulations
was submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Charles Rioux, Office of
Associate Chief Counsel (International).
However, other personnel from the IRS
and the Treasury Department
participated in the development of these
regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *.

m Par. 2. Section 1.1471-0 is amended
by:
lyl. Adding entries for § 1.1471—
4(f)(2)(i1)(B)(1), (H(2)({i)(B)(1)(i) and (ii),
(#(2)(ii)(B)(2), and (j)(1) and (2).
m 2. Adding entries for § 1.1471—
5()(1)(iv), ()(1)(iv)(A) and (B), ()(1), (2),
and (3), (j)(3)(1), (j)(3)(A)(A) and (B),
(j)(3)(ii) through (vi), (j)(3)(vi)(A) and
(B), ()(3)(vii), (j)(4), (j [4)(1) through (iii),
(j)(5) and (6), (k)(1) through (4), (k)(4)(i)
through (v).
m 3. Revising the entry for § 1.1471-5(1).
m 4. Adding entries for § 1.1471-5(1)(1)
and (2), (1)(2)(), ((2)({)(A) and (B),
(1)(2)(ii) through (iv), (1)(3), (D(3)() and
(i), and (m).
m 5. Adding entries for § 1.1472-1(f)(1)
and (2), (#)(2)(), (£)(2)[)(A) and (B),
(f)(2)(ii) through (iv), ()(3), (H)(3)()
(i), (f)(4), (g)(1) through (g)(4), and
(g)(4)(i) through (iv).

The additions and revisions read as
follows:

and

§1.1471-0 Outline of regulation provisions
for sections 1471 through 1474.

* * * * *

§1.1471-4 FFI agreement.

* * * * *

o =N
*
*
*

1) Periodic certification.
i) In general.
ii) Late-joining electing FFIs.
2) Preexisting account certification.
* * * * *
(j) * % %
(1) In general.
(2) Special applicability date.

(
(
(ii
(
(
(
(
(

§1.1471-5 Definitions applicable to section
1471.

* * * * *

(f) * X %

(1] * * %

(iv) IRS review of compliance by registered
deemed-compliant FFIs.

(A) General inquiries.

(B) Inquiries regarding substantial non-
compliance.
* * * * *

(]') * * %

(1) In general.

(2) Compliance program.

(3) Certification of compliance.

(i) Certification requirement.

(A) In general.

(B) Extension of time for the certification
period ending on December 31, 2017.

(ii) Late-joining sponsored FFIs.

(iii) Certification period.

(iv) Additional certifications or
information.

(v) Certifications regarding sponsoring
entity and sponsored FFI requirements.

(vi) Certifications regarding internal
controls.

(A) Certification of effective internal
controls.

(B) Qualified certification.

(vii) Material failures defined.

(4) IRS review of compliance.

(1) General inquiries.

(ii) Inquiries regarding substantial non-
compliance.

(iii) Compliance procedures for a
sponsored FFI subject to a Model 2 IGA.

(5) Preexisting account certification.

(6) Sponsorship agreement.

(k] * ok %

(1) Defined.

(2) Notice of event of default.

(3) Remediation of event of default.

(4) Termination.

(i) In general.

(ii) Termination of sponsoring entity.

(iii) Termination of sponsored FFL

(iv) Reconsideration of notice of default or
notice of termination.

(v) Sponsoring entity of sponsored FFIs
subject to a Model 2 IGA.

(1) Trustee-documented trust verification.

(1) Compliance program.

(2) Certification of compliance.

(i) Certification requirement.

(A) In general.

(B) Extension of time for the certification
period ending on December 31, 2017.

(ii) Late-joining trustee-documented trusts.

(iii) Certification period.

(iv) Certifications.

(3) IRS review of compliance by trustees of
trustee-documented trusts.

(i) General inquiries.

(ii) Inquiries regarding substantial non-
compliance.

(m) Applicability date.

* * * * *
§1.1472-1 Withholding on NFFEs.
* * * * *

(f) * * %

(1) In general.

(2) Certification of compliance.

(i) Certification requirement.

(A) In general.

(B) Extension of time for the certification
period ending on December 31, 2017.
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(ii) Late-joining sponsored direct reporting
NFFEs.

(iii) Certification period.

(iv) Certifications.

(3) IRS review of compliance.

(i) General inquiries.

(ii) Inquiries regarding substantial non-
compliance.

(4) Sponsorship agreement.
( ]'k * %

(1) Defined.
(2) Notice of event of default.
(3) Remediation of event of default.
(4) Termination.
(i) In general.
(ii) Termination of sponsoring entity.
(iii) Termination of sponsored direct
reporting NFFE.
(iv) Reconsideration of notice of default or
notice of termination.
* * * * *

m Par. 3. Section 1.1471-1 is amended
by revising paragraphs (b)(116) and
(121) and (c) to read as follows:

§1.1471-1 Scope of chapter 4 and
definitions.
* * * * *

(b) * *x %

(116) Responsible officer. The term
responsible officer means, with respect
to a participating FFI, an officer of any
participating FFI or reporting Model 1
FFI in the participating FFI's expanded
affiliated group with sufficient authority
to fulfill the duties of a responsible
officer described in § 1.1471—4, which
include the requirement to periodically
certify to the IRS regarding the FFI's
compliance with its FFI agreement. The
term responsible officer means, in the
case of a registered deemed-compliant
FFI, an officer of any deemed-compliant
FFI or participating FFI in the deemed-
compliant FFI’s expanded affiliated
group with sufficient authority to ensure
that the FFI meets the applicable
requirements of § 1.1471-5(f). The term
responsible officer means, with respect
to a sponsoring entity, an officer of the
sponsoring entity or an officer of an
entity that establishes and maintains
policies and procedures for, and has
general oversight over, the sponsoring
entity, provided such officer has
sufficient authority to fulfill the duties
of a responsible officer described in
§1.1471-5(j) or § 1.1472-1(f) (as
applicable). If a participating FFI elects
to be part of a consolidated compliance
program, the term responsible officer
means an officer of the compliance FI
(as described in § 1.1471—4(f)) with
sufficient authority to fulfill the duties
of a responsible officer described in
§1.1471-4(f)(2) and (3) on behalf of
each FFI in the compliance group. In the
case of an FI or sponsoring entity that
is an investment entity, for purposes of
this paragraph (b)(116), the responsible
officer may be, in lieu of an officer of

the investment entity, an individual
who is a director, managing member, or
general partner of the investment entity
or, if the general partner or managing
member of the investment entity is itself
an entity, an individual who is an
officer, director, managing member, or

general partner of such other entity.
* * * * *

(121) Sponsored FFI. The term
sponsored FFI means any entity
described in §1.1471-5(f)(1)(1)(F)
(describing sponsored investment
entities and sponsored controlled
foreign corporations) or §1.1471—
5(f)(2)(iii) (describing sponsored, closely
held investment vehicles). The term
sponsored FFI also means a sponsored
investment entity, a sponsored
controlled foreign corporation, or a
sponsored, closely held investment
vehicle treated as deemed-compliant
under an applicable Model 2 IGA.

* * * * *

(c) Applicability date. This section
generally applies beginning on January
6, 2017, except for paragraphs (b)(116)
and (121) of this section, which apply
beginning on March 25, 2019. However,
taxpayers may apply these provisions as
of January 28, 2013. (For the rules that
otherwise apply beginning on January 6,
2017, and before March 25, 2019, see
this section as in effect and contained in
26 CFR part 1 revised April 1, 2018. For
rules that otherwise apply beginning on
January 28, 2013, and before January 6,
2017, see this section as in effect and
contained in 26 CFR part 1 revised April
1, 2016.)

m Par. 4. Section 1.1471—4 is amended
by:
m 1. Revising paragraphs (f)(2)(ii)(A).
m 2. Adding paragraphs (f)(2)(ii)(B)(1)
and (2).
m 3. Revising paragraphs (f)(3)(i), (g)(2),
and (j)(1).

The revisions and additions read as
follows:

§1.1471-4 FFl agreement.

* * * * *

(f) * * %

(2] * *x %

(ii) * * * (A) In general. A
participating FFI that is a member of an
expanded affiliated group that includes
one or more FFIs may elect to be part
of a consolidated compliance program
(and perform a consolidated periodic
review) under the authority of a
participating FFI, reporting Model 1 FFI,
or U.S. financial institution (compliance
FI) that is a member of the electing FFI’s
expanded affiliated group, regardless of
whether all such members so elect. In
addition, when an FFI elects to be part
of a consolidated compliance program,

each branch that it maintains (including
a limited branch or a branch described
in § 1.1471-5(f)(1)), other than a branch
located in a Model 1 IGA jurisdiction,
must be subject to periodic review as
part of such program and included on
the periodic certification (described in
paragraph (f)(2)(ii)(B)(1) of this section).
To the extent that a compliance FI
satisfies the certification requirements
of paragraph (f)(2)(ii)(B) of this section
on behalf of an electing FFI, such
electing FFI does not have a certification
requirement under paragraph (f)(3) of
this section. See § 1.1471-5(j) for the
requirement of a sponsoring entity to
establish and implement a compliance
pr(()g]ram for its sponsored FFIs.

B * * %

(1) Periodic certification—(i) In
general. On or before July 1 of the
calendar year following the end of the
certification period, the responsible
officer of the compliance FI must make
the certification described in either
paragraph (f)(3)(ii) or (iii) of this section
with respect to all electing FFIs for
which it acts during the certification
period on the form and in the manner
prescribed by the IRS. The certification
must be made on behalf of all electing
FFIs in the compliance group during the
certification period, except as otherwise
provided in paragraph (f)(2)(ii)(B)(1)(i)
of this section. The first certification
period for a compliance group begins on
the later of the date the compliance FI
is issued a GIIN or June 30, 2014, and
ends at the close of the third full
calendar year following such date. Each
subsequent certification period is the
three-calendar-year period following the
previous certification period.

(ii) Late-joining electing FFIs. In
general, with respect to a certification
period, a compliance FI is not required
to make a certification for an electing
FFI that first elects to be part of the
consolidated compliance program of the
compliance FI during the six-month
period before the end of the certification
period, provided that the compliance FI
makes certifications for such electing
FFI for subsequent certification periods,
and the first such certification covers
both the subsequent certification period
and the portion of the prior certification
period of the compliance group during
which such FFI was an electing FFI in
the consolidated compliance program of
the compliance FI. However, the
preceding sentence does not apply to an
electing FFI that, immediately before the
electing FFI elects to be part of the
consolidated compliance program, was
a participating FFI or registered
deemed-compliant FFI. The compliance
FI may certify for an electing FFI
described in the preceding sentence for
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the portion of the certification period of
the compliance group before the date
that the electing FFI elects to be part of
the consolidated compliance program if
the compliance FI obtains from the FFI
(or the FFI’s former compliance FI, if
applicable) a written certification that
the FFI has complied with its applicable
chapter 4 requirements during such
portion of the certification period,
provided that: The compliance FI does
not know that such certification is
unreliable or incorrect; and the
certification for the electing FFI for the
subsequent certification period covers
both the subsequent certification period
and the portion of the prior certification
period during which such FFI was an
electing FFI in the consolidated
compliance program of the compliance
FL

(2) Preexisting account certification.
The responsible officer of a compliance
FI must make the certification described
in paragraph (c)(7) of this section
(preexisting account certification of a
participating FFI) with respect to each
electing FFI that elects to be part of the
consolidated compliance program under
the compliance FI during the
certification period. However, a
preexisting account certification is not
required for an electing FFI if
immediately before electing to be part of
the consolidated compliance program
under the compliance FI the FFI was a
participating FFI or a registered
deemed-compliant FFI that is a local FFI
or restricted fund, and the FFI (or the
FFI's former compliance FI, if
applicable) provides a written
certification to the compliance FI that
the FFI has made the preexisting
account certification required under
paragraph (c)(7) of this section or
§1.1471-5(8)(1)(1)(A)(7) or ()(1)(E)(D)(6)
(as applicable), unless the compliance
FI knows that such written certification
is unreliable or incorrect. In addition, a
preexisting account certification is not
required for an electing FFI that elects
to be part of the consolidated
compliance program under the
compliance FI during the two year
period before the end of the certification
period, provided that the compliance FI
makes the preexisting account
certification for such FFI for the
subsequent certification period. The
certification required under this
paragraph (f)(2)(ii)(B)(2) for the
certification period must be submitted
by the due date of the FFI’s certification
of compliance required under paragraph
(0)(2)(11)(B)(1) (1) of this section for the
certification period, on the form and in
the manner prescribed by the IRS.

(3) * x %

(i) In general. In addition to the
certifications required under paragraph
(c)(7) of this section, on or before July
1 of the calendar year following the end
of each certification period, the
responsible officer must make the
certification described in either
paragraph (£)(3)(ii) or (iii) of this section
on the form and in the manner
prescribed by the IRS. The first
certification period begins on the
effective date of the FFI agreement and
ends at the close of the third full
calendar year following the effective
date of the FFI agreement. Each
subsequent certification period is the
three-calendar-year period following the
previous certification period, unless the
FFI agreement provides for a different
period. The responsible officer must
either certify that the participating FFI
maintains effective internal controls or,
if the participating FFI has identified an
event of default (defined in paragraph
(g) of this section) or a material failure
(defined in paragraph (f)(3)(iv) of this
section) that it has not corrected as of
the date of the certification, must make
the qualified certification described in
paragraph (f)(3)(iii) of this section. The
certification of compliance described in
paragraph (f)(3)(ii) or (iii) of this section
may be modified through an
amendment to the FFI agreement to
include any additional certifications or
information (such as quantitative or
factual information related to the FFI's
compliance with the FFI agreement),
provided that any additional
information or certifications are
published at least 90 days before being
incorporated into the FFI agreement to

allow for public comment.
* * * * *

(g] R

(2) Notice of event of default.
Following an event of default known by
or disclosed to the IRS, the IRS will
deliver to the participating FFI a notice
of default specifying the event of
default. The IRS will request that the
participating FFI remediate the event of
default within 45 days (unless
additional time is requested and agreed
to by the IRS). The participating FFI
must respond to the notice of default
and provide information responsive to
an IRS request for information or state
the reasons why the participating FFI
does not agree that an event of default
has occurred. Taking into account the
terms of any applicable Model 2 IGA, if
the participating FFI does not provide a
response within the specified time
period, the IRS may, at its sole
discretion, deliver a notice of
termination that terminates the FFI's
participating FFI status. If the FFI’s

participating FFI status is terminated, in
addition to the requirements in
§1.1471-3(c)(6)(ii)(E)(2), the FFI must,
within 30 days of the termination, send
notice of the termination to each
withholding agent from which it
receives payments and each financial
institution with which it holds an
account for which a withholding
certificate or other documentation was
provided. An FFI that has had its
participating FFI status terminated may
not reregister on the FATCA registration
website as a participating FFI or
registered deemed-compliant FFI unless
it receives written approval from the IRS
to register. A participating FFI may
request, within 90 days of a notice of
default or notice of termination,
reconsideration of a notice of default or
notice of termination by written request
to the IRS.

* * * * *

(G) * * * (1) In general. This section
generally applies beginning on January
6, 2017, except for paragraphs
(H(2)(1i)(A), (B)(2)(1)(B)(1) and (2),
(f)(3)(), and (g)(2) of this section, which
apply March 26, 2019. However,
taxpayers may apply these provisions as
of January 28, 2013. (For the rules that
otherwise apply beginning on January 6,
2017, and before March 26, 2019, see
this section as in effect and contained in
26 CFR part 1 revised April 1, 2018. For
rules that apply beginning on January
23, 2013 and before January 6, 2017, see
this section as in effect and contained in
26 CFR part 1 revised April 1, 2016.)

* * * * *

m Par. 5. Section 1.1471-5 is amended
by:
m 1. Revising paragraph (f)(1)(1)(F)(3)(vi).
m 2. Removing paragraph
HE)F)(3)(vid).
m 3. Redesignating paragraph
(0)(1)1)(F)(3)(viii) as paragraph
BOOE)F)(3)(vid).
m 4. Revising paragraph (f)(1)(1)(F)(4).
m 5. Adding paragraph (f)(1)(iv).
m 6. Revising paragraph (f)(2)(iii)(D)(4).
m 7. Removing paragraph (f)(2)(iii)(D)(5).
m 8. Redesignating paragraph
(f)(2)(iii)(D)(6) as paragraph
()(2)(iii)(D)(5).
m 9. Revising paragraph (f)(2)(iii)(E).
m 10. Revising paragraphs (j) and (k).
m 11. Redesignating paragraph (1) as
paragraph (m).
m 12. Adding new paragraph (1).
m 13. Revising newly redesignated
paragraph (m).

The revisions and additions read as
follows:

§1.1471-5 Definitions applicable to
section 1471.
* * * * *
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(vi) Complies with the verification
procedures described in paragraph (j) of
this section; and
* * * * *

(4) The IRS may revoke a sponsoring
entity’s status with respect to one or
more sponsored FFIs based on the
provisions of paragraphs (k)(2), (3), and
(4) of this section (describing notice of
event of default, remediation, and
termination procedures) if there is an
event of default as defined in paragraph
(k)(1) of this section.

* * * * *

(iv) IRS review of compliance by
registered deemed-compliant FFIs—(A)
General inquiries. With respect to a
registered deemed-compliant FFI
described in paragraph (f)(1)(i)(A), (C),
or (D) of this section, the IRS, based
upon the information reporting forms
described in § 1.1471—-4(d)(3)(v),
(d)(5)(vii), or (d)(6)(iv) filed with the IRS
for each calendar year (if applicable),
may request additional information with
respect to the information reported (or
required to be reported) on the forms,
the account statements described in
§1.1471-4(d)(4)(v), or confirmation that
the FFI has no reporting requirements
for the calendar year. The IRS may
request additional information from the
FFI to determine the FFI'’s compliance
with §1.1471-4 (if applicable) and to
assist the IRS with its review of account
holder compliance with tax reporting
requirements. For IRS review of
compliance with respect to a registered
deemed-compliant FFI described in
paragraph (f)(1)(i)(F) of this section
(describing sponsored investment
entities and controlled foreign
corporations), see paragraph (j)(4) of this
section.

(B) Inquiries regarding substantial
non-compliance. With respect to a
registered deemed-compliant FFI
described in paragraph (f)(1)(i)(A)
through (E) of this section, the IRS may
determine in its discretion that the FFI
may not have substantially complied
with the requirements of the deemed-
compliant status claimed by the FFI.
This determination is based on the
information reporting forms described
in §1.1471-4(d)(3)(v), (d)(5)(vii), or
(d)(6)(iv) filed with the IRS for each
calendar year (if applicable), the
certifications made by the responsible
officer described in paragraph
(£)(1)(i1)(B) of this section (or the
absence of such certifications), or any
other information related to the FFI's

compliance with the requirements of the
deemed-compliant status claimed by the
FFI. In such a case, the IRS may request
from the responsible officer (or
designee) information necessary to
verify the FFI's compliance with the
requirements for the deemed-compliant
status claimed by the FFI. For example,
in the case of a local FFI under
paragraph (f)(1)(i)(A) of this section, the
IRS may request a description or copy
of the FFI's policies and procedures for
identifying accounts held by specified
U.S. persons not resident in the
jurisdiction in which the FFI is
incorporated or organized, identifying
entities controlled or beneficially owned
by such persons, and identifying
nonparticipating FFIs. The IRS may also
request the performance of specified
review procedures by a person
(including an external auditor or third-
party consultant) that the IRS identifies
as competent to perform such
procedures given the facts and
circumstances surrounding the FFI’s
potential failure to comply with the
requirements of the deemed-compliant
category claimed by the FFL If the IRS
determines that the FFI has not
complied with the requirements of the
deemed-compliant status claimed by the
FFI, the IRS may terminate the FFI’s
deemed-compliant status. If the FFI’s
deemed-compliant status is terminated,
the FFI must send notice of the
termination to each withholding agent
from which it receives payments and
each financial institution with which it
holds an account for which a
withholding certificate or other
documentation was provided within 30
days after the termination. An FFI that
has had its deemed-compliant status
terminated may not reregister on the
FATCA registration website as a
registered deemed-compliant FFI or
register on the FATCA registration
website as a participating FFI unless it
receives written approval from the IRS.
A registered deemed-compliant FFI may
request, within 90 days of a notice of
termination, reconsideration of the
notice of termination by written request
to the IRS.

(2)* * *

(111) * * %

(D) * *x %

(4) Complies with the verification
procedures described in paragraph (j) of

this section; and
* * * * *

(E) The IRS may revoke a sponsoring
entity’s status as a sponsoring entity
with respect to one or more sponsored
FFIs based on the provisions of
paragraphs (k)(2), (3), and (4) of this
section (describing notice of event of

default, remediation, and termination
procedures) if there is an event of
default as defined in paragraph (k)(1) of
this section. A sponsoring entity is not
liable for any failure to comply with the
obligations contained in paragraph
(£)(2)(iii)(D) of this section unless the
sponsoring entity is a withholding agent
that is separately liable for the failure to
withhold on or report with respect to a
payment made by the sponsoring entity
on behalf of the sponsored FFI. A
sponsored FFI will remain liable for any
failure of its sponsoring entity to
comply with the obligations contained
in paragraph (f)(2)(iii)(D) of this section
that the sponsoring entity has agreed to
undertake on behalf of the FFI, even if
the sponsoring entity is also a
withholding agent and is itself
separately liable for the failure to
withhold on or report with respect to a
payment made by the sponsoring entity
on behalf of the sponsored FFI. The
same tax, interest, or penalties,
however, shall not be collected more

than once.
* * * * *

(j) Sponsoring entity verification—(1)
In general. This paragraph (j) describes
the requirements for a sponsoring entity
of a sponsored FFI to establish and
implement a compliance program for
satisfying its requirements as a
sponsoring entity and to provide a
certification of compliance with its
requirements. This paragraph (j) also
describes the procedures for the IRS to
review the sponsoring entity’s
compliance with respect to each
sponsored FFI for purposes of satisfying
the requirements of paragraph (f)(1)(i)(F)
or (f)(2)(iii) of this section or an
applicable Model 2 IGA. For purposes of
a sponsoring entity’s certification of
compliance under this paragraph (j), a
sponsoring entity must have in place a
written sponsorship agreement
described in paragraph (j)(6) of this
section with each sponsored FFI. See
paragraph (j)(3)(v)(B) of this section for
the certification regarding a sponsoring
entity’s sponsorship agreement with
each sponsored FFI.

(2) Compliance program. The
sponsoring entity must appoint a
responsible officer to oversee the
compliance of the sponsoring entity
with respect to each sponsored FFI for
purposes of satisfying the requirements
of paragraph (f)(1)(i)(F) or (f)(2)(iii) of
this section or an applicable Model 2
IGA. The responsible officer must
(either personally or through designated
persons) establish a compliance
program that includes policies,
procedures, and processes sufficient for
the sponsoring entity to satisfy the
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requirements described in the preceding
sentence. The responsible officer (or
designee) must periodically review the
sufficiency of the sponsoring entity’s
compliance program, the sponsoring
entity’s compliance with respect to each
sponsored FFI for purposes of satisfying
the requirements of paragraph (f)(1)(i)(F)
or (f)(2)(iii) of this section or an
applicable Model 2 IGA, and the
compliance of each sponsored FFI with
the due diligence, withholding, and
reporting requirements of § 1.1471-4 or
an applicable Model 2 IGA during the
certification period described in
paragraph (j)(3)(iii) of this section. The
results of the periodic review must be
considered by the responsible officer in
making the periodic certifications
described in paragraph (j)(3) of this
section.

(3) Certification of compliance—(i)
Certification requirement—(A) In
general. In addition to the certification
required under paragraph (j)(5) of this
section (preexisting account
certification), and except as otherwise
provided in paragraph (j)(3)(i)(B) or
(j)(3)(ii) of this section, on or before July
1 of the calendar year following the
certification period, the responsible
officer of the sponsoring entity must
make the certification described in
paragraph (j)(3)(v) of this section and
either the certification described in
paragraph (j)(3)(vi)(A) of this section or
the certification described in paragraph
(j)(3)(vi)(B) of this section with respect
to all sponsored FFIs for which the
sponsoring entity acts during the
certification period on the form and in
the manner prescribed by the IRS. To
the extent that a sponsoring entity
satisfies the certification requirements
of paragraph (j)(3) of this section on
behalf of a sponsored FFI, the sponsored
FFI does not have a certification
requirement under paragraph (f)(1)(ii)(B)
of this section.

(B) Extension of time for the
certification period ending on December
31, 2017. The certifications required for
a certification period ending on
December 31, 2017, must be submitted
on or before March 31, 2019.

(ii) Late-joining sponsored FFIs. In
general, with respect to a certification
period, a sponsoring entity is not
required to make a certification for a
sponsored FFI that first agrees to be
sponsored by the sponsoring entity
during the six-month period before the
end of the sponsoring entity’s
certification period, provided that the
sponsoring entity makes certifications
for such sponsored FFI for subsequent
certification periods and the first such
certification covers both the subsequent
certification period and the portion of

the prior certification period of the
sponsoring entity during which such
FFI was sponsored by the sponsoring
entity. However, the preceding sentence
does not apply to a sponsored FFI that,
immediately before the FFI agrees to be
sponsored by the sponsoring entity, was
a participating FFI, registered deemed-
compliant FFI, or sponsored, closely
held investment vehicle of another
sponsoring entity. The sponsoring entity
may certify for a sponsored FFI
described in the preceding sentence for
the portion of the certification period of
the sponsoring entity before the date
that the FFI first agrees to be sponsored
by the sponsoring entity if the
sponsoring entity obtains from the FFI
(or the FFT’s sponsoring entity, if
applicable) a written certification that
the FFI has complied with its applicable
chapter 4 requirements during such
portion of the certification period,
provided that: the sponsoring entity
does not know that such certification is
unreliable or incorrect; and the
certification for the sponsored FFI for
the subsequent certification period
covers both the subsequent certification
period and the portion of the prior
certification period during which such
FFI was sponsored by the sponsoring
entity.

(ii1) Certification period. The first
certification period of a sponsoring
entity begins on the later of the date the
sponsoring entity is issued a GIIN to act
as a sponsoring entity or June 30, 2014,
and ends at the close of the third full
calendar year following such date. Each
subsequent certification period is the
three-calendar-year period following the
previous certification period.

(iv) Additional certifications or
information. The certification of
compliance described in paragraph (j)(3)
of this section may be modified to
include additional certifications or
information (such as quantitative or
factual information related to the
sponsoring entity’s compliance with
respect to each sponsored FFI for
purposes of satisfying the requirements
of paragraph (f)(1)(i)(F) or (f)(2)(iii) of
this section or an applicable Model 2
IGA), provided that such additional
information or certifications are
published at least 90 days before being
made effective in order to allow for
public comment.

(v) Certifications regarding sponsoring
entity and sponsored FFI requirements.
The responsible officer of the
sponsoring entity must certify to the
following statements—

(A) The sponsoring entity meets all of
the requirements of a sponsoring entity
as described in paragraph (f)(1)(i)(F)(3)
or (f)(2)(iii)(D) of this section or an

applicable Model 2 IGA, including the
chapter 4 status required of such entity;

(B) The sponsoring entity has a
written sponsorship agreement in effect
with each sponsored FFI authorizing the
sponsoring entity to fulfill the
requirements of paragraph (f)(1)(i)(F) or
(f)(2)(iii) of this section or an applicable
Model 2 IGA with respect to each
sponsored FFI; and

(C) Each sponsored FFI treated as a
sponsored investment entity, a
sponsored controlled foreign
corporation, or a sponsored, closely
held investment vehicle by the
sponsoring entity meets the
requirements of its respective status.

(vi) Certifications regarding internal
controls—(A) Certification of effective
internal controls. The responsible
officer of the sponsoring entity must
certify to the following statements—

(1) The responsible officer of the
sponsoring entity has established a
compliance program that is in effect as
of the date of the certification and that
has been subject to the review as
described in paragraph (j)(2) of this
section;

(2) With respect to material failures
(defined in paragraph (j)(3)(vii) of this
section)—

(i) There are no material failures for
the certification period; or

(i7) If there were any material failures,
appropriate actions were taken to
remediate such failures and to prevent
such failures from reoccurring; and

(3) With respect to any failure to
withhold, deposit, or report to the
extent required under § 1.1471—4 or an
applicable Model 2 IGA with respect to
any sponsored FFI for any year during
the certification period, the sponsored
FFI has corrected such failure by paying
(or directing the sponsoring entity to
pay) any taxes due (including interest
and penalties) and filing (or directing
the sponsoring entity to file) the
appropriate return (or amended return).

(B) Qualified certification. If the
responsible officer of the sponsoring
entity has identified an event of default
(defined in paragraph (k)(1) of this
section) or a material failure (defined in
paragraph (j)(3)(vii) of this section) that
the sponsoring entity has not corrected
as of the date of the certification, the
responsible officer must certify to the
following statements—

(1) The responsible officer of the
sponsoring entity has established a
compliance program that is in effect as
of the date of the certification and that
has been subjected to the review as
described in paragraph (j)(2) of this
section;

(2) With respect to the event of default
or material failure—



10984

Federal Register/Vol. 84, No. 57/Monday, March 25, 2019/Rules and Regulations

(1) The responsible officer (or
designee) has identified an event of
default; or

(i7) The responsible officer has
determined that there are one or more
material failures as defined in paragraph
(j)(3)(vii) of this section and that
appropriate actions will be taken to
prevent such failures from reoccurring;

(3) With respect to any failure to
withhold, deposit, or report to the
extent required under § 1.1471—4 or an
applicable Model 2 IGA with respect to
any sponsored FFI for any year during
the certification period, the sponsored
FFI will correct such failure by paying
(or directing the sponsoring entity to
pay) any taxes due (including interest
and penalties) and filing (or directing
the sponsoring entity to file) the
appropriate return (or amended return);
and

(4) The responsible officer (or
designee) will respond to any notice of
default under paragraph (k)(2) of this
section or will provide to the IRS a
description of each material failure and
a written plan to correct each such
failure when requested under paragraph
(j)(4) of this section.

(vii) Material failures defined. A
material failure is a failure of the
sponsoring entity with respect to each
sponsored FFI to satisfy the
requirements of paragraph (f)(1)(i)(F) or
(f)(2)(iii) of this section or an applicable
Model 2 IGA if the failure was the result
of a deliberate action on the part of one
or more employees of the sponsoring
entity or was an error attributable to a
failure of the sponsoring entity to
implement internal controls sufficient
for the sponsoring entity to meet its
requirements. A material failure will not
constitute an event of default unless
such material failure occurs in more
than limited circumstances when a
sponsoring entity has not substantially
complied with the requirements
described in the preceding sentence.
Material failures include the
following—

(A) With respect to any sponsored
FFI, the deliberate or systematic failure
of the sponsoring entity to report
accounts that such sponsored FFI was
required to treat as U.S. accounts,
withhold on passthru payments to the
extent required, deposit taxes withheld
to the extent required, accurately report
recalcitrant account holders (or non-
consenting U.S. accounts under an
applicable Model 2 IGA), or accurately
report with respect to nonparticipating
FFIs as required under § 1.1471—
4(d)(2)(ii)(F) or an applicable Model 2
1GA;

(B) A criminal or civil penalty or
sanction imposed on the sponsoring

entity or any sponsored FFI (or any
branch or office of the sponsoring entity
or any sponsored FFI) by a regulator or
other governmental authority or agency
with oversight over the sponsoring
entity’s or sponsored FFI's compliance
with the AML due diligence procedures
to which it (or any branch or office
thereof) is subject and that is imposed
based on a failure to properly identify
account holders under the requirements
of those procedures;

(C) A potential future tax liability of
any sponsored FFI related to its
compliance (or lack thereof) with the
due diligence, withholding, and
reporting requirements of § 1.1471—4 or
an applicable Model 2 IGA for which
such sponsored FFI has established, for
financial statement purposes, a tax
reserve or provision;

(D) A potential contractual liability
under the agreement described in
paragraph (j)(3)(v)(B) of this section of
the sponsoring entity to any sponsored
FFI related to such sponsoring entity’s
compliance (or lack thereof) with
paragraph (f)(1)(1)(F) or (f)(2)(iii) of this
section or an applicable Model 2 IGA for
which the sponsoring entity has
established, for financial statement
purposes, a reserve or provision; and

(E) Failure to register with the IRS as
a sponsoring entity or to register each
sponsored FFI required to be registered
under paragraph (f)(1)(i)(F)(3)(iii) of this
section or an applicable Model 2 IGA.

(4) IRS review of compliance—(i)
General inquiries. The IRS, based upon
the information reporting forms
described in § 1.1471-4(d)(3)(v),
(d)(5)(vii), or (d)(6)(iv) filed with the IRS
(or the absence of such reporting) by the
sponsoring entity for each calendar year
with respect to any sponsoring FFI, may
request additional information with
respect to the information reported (or
required to be reported) on the forms,
the account statements described in
§1.1471-4(d)(4)(v) with respect to one
or more sponsored FFIs, or confirmation
that the FFI has no reporting
requirements. The IRS may also request
any additional information from the
sponsoring entity (including a copy of
each sponsorship agreement the
sponsoring entity has entered into with
each sponsored FFI) necessary to
determine the compliance with the due
diligence, withholding, and reporting
requirements of § 1.1471—4 or an
applicable Model 2 IGA with respect to
each sponsored FFI and to assist the IRS
with its review of account holder
compliance with tax reporting
requirements.

(ii) Inquiries regarding substantial
non-compliance. The IRS may
determine in its discretion that a

sponsoring entity may not have
substantially complied with the
requirements of paragraph (f)(1)(i)(F) or
(f)(2)(iii) of this section or an applicable
Model 2 IGA with respect to any
sponsored FFIL This determination is
based on the information reporting
forms described in § 1.1471—4(d)(3)(v),
(d)(5)(vii), or (d)(6)(iv) filed with the IRS
by the sponsoring entity for each
calendar year with respect to any
sponsored FFI (or the absence of
reporting), the certifications made by
the responsible officer described in
paragraphs (j)(3) and (5) of this section
(or the absence of such certifications), or
any other information related to the
sponsoring entity’s compliance with
respect to any sponsored FFI for
purposes of satisfying the requirements
of paragraph (f)(1)(i)(F) or (f)(2)(iii) of
this section or an applicable Model 2
IGA. In such a case, the IRS may request
from the responsible officer (or
designee) information necessary to
verify the sponsoring entity’s
compliance with such requirements.
The IRS may request, for example, a
description or copy of the sponsoring
entity’s policies and procedures for
fulfilling the requirements of paragraph
@ (1){)(F) or (f)(2)(iii) of this section or
an applicable Model 2 IGA, a
description or copy of the sponsoring
entity’s procedures for conducting its
periodic review, or a copy of any
written reports documenting the
findings of such review. The IRS may
also request the performance of
specified review procedures by a person
(including an external auditor or third-
party consultant) that the IRS identifies
as competent to perform such
procedures given the facts and
circumstances surrounding the
sponsoring entity’s potential failure to
comply with respect to each sponsored
FFI with the requirements of paragraph
B (1)(1)(F) or (f)(2)(iii) of this section or
an applicable Model 2 IGA.

(iii) Compliance procedures for a
sponsored FFI subject to a Model 2 IGA.
In the case of a sponsored FFI subject to
the requirements of an applicable Model
2 IGA, the procedures described in
paragraph (j)(4) of this section apply,
except as otherwise provided in the
applicable Model 2 IGA.

(5) Preexisting account certification.
The responsible officer of a sponsoring
entity must make the certification
described in § 1.1471-4(c)(7)
(preexisting account certification of a
participating FFI) with respect to each
sponsored FFI that enters into the
sponsorship agreement with the
sponsoring entity during the
certification period (as defined in
paragraph (j)(3)(iii) of this section).
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However, the preexisting account
certification is not required for a
sponsored FFI that, immediately before
the FFI first agrees to be sponsored by
the sponsoring entity, was a
participating FFI, a sponsored FFI of
another sponsoring entity, or a
registered deemed-compliant FFI that is
a local FFI or a restricted fund, if the FFI
(or the FFI’s former sponsoring entity, if
applicable) provides a written
certification to the sponsoring entity
that the FFI has made the preexisting
account certification required under
§1.1471-4(c)(7) or paragraph
(H(1)(1)(A)(?) or ()(1)([H)(D)(6) of this
section (as applicable), unless the
sponsoring entity knows that such
written certification is unreliable or
incorrect. In addition, the preexisting
account certification is not required for
a sponsored FFI that enters into the
sponsorship agreement with the
sponsoring entity during the two year
period before the end of the sponsoring
entity’s certification period, provided
that the sponsoring entity makes the
preexisting account certification for
such FFI for the subsequent certification
period. The certification described in
this paragraph (j)(5) for the certification
period must be submitted by the due
date of the sponsoring entity’s
certification of compliance required
under paragraph (j)(3)(i) of this section
for the certification period (or the
extended due date described in
paragraph (j)(3)(i)(B) of this section for
the certification period ending on
December 31, 2017), on the form and in
the manner prescribed by the IRS. With
respect to a sponsored FFI for which the
sponsoring entity makes a preexisting
account certification, a preexisting
obligation means any account,
instrument, or contract (including any
debt or equity interest) maintained,
executed, or issued by the sponsored
FFI that is outstanding on the earlier of
the date the FFI is issued a GIIN as a
sponsored FFI or the date the FFI first
agrees to be sponsored by the
sponsoring entity.

(6) Sponsorship agreement. A
sponsoring entity must have a written
sponsorship agreement (which may be
part of another agreement between the
sponsoring entity and the sponsored
FFI) that refers to the requirements of a
sponsored FFI under FATCA and that
must be in place with each sponsored
FFI for which the sponsoring entity acts
by the later of March 31, 2019, or the
date that the sponsoring entity begins
acting as a sponsoring entity for the
applicable sponsored FFIL.

(k) Sponsoring entity event of
default—(1) Defined. An event of
default with regard to a sponsoring

entity occurs if the sponsoring entity
fails to perform material obligations
required with respect to the due
diligence, withholding, and reporting
requirements of § 1.1471—4 or an
applicable Model 2 IGA with respect to
any sponsored FFI, to establish or
maintain a compliance program as
described in paragraph (j)(2) of this
section, or to perform a periodic review
described in paragraph (j)(2) of this
section. An event of default also
includes the occurrence of any of the
following—

(i) With respect to any sponsored FFI,
failure to obtain, in any case in which
foreign law would (but for a waiver)
prevent the reporting of U.S. accounts
required under § 1.1471-4(d), valid and
effective waivers from holders of U.S.
accounts or failure to otherwise close or
transfer such U.S. accounts as required
under § 1.1471-4(i);

(ii) With respect to any sponsored FFI,
failure to significantly reduce, over a
period of time, the number of account
holders or payees that such sponsored
FF1 is required to treat as recalcitrant
account holders or nonparticipating
FFIs, as a result of the sponsoring entity
failing to comply with the due diligence
procedures set forth in § 1.1471-4(c);

(iii) With respect to any sponsored
FFI, failure to fulfill the requirements of
§1.1471-4(i) in any case in which
foreign law prevents or otherwise limits
withholding under § 1.1471-4(b);

(iv) Failure to take timely corrective
actions to remedy a material failure
described in paragraph (j)(3)(vii) of this
section after making a qualified
certification described in paragraph
(j)(3)(vi)(B) of this section;

(v) Failure to make the preexisting
account certification required under
paragraph (j)(5) of this section or the
periodic certification required under
paragraph (j)(3) of this section with
respect to any sponsored FFI within the
specified time period;

(vi) Making incorrect claims for
refund on behalf of any sponsored FFI;

(vii) Failure to cooperate with an IRS
request for additional information under
paragraph (j)(4) of this section;

(viii) Making any fraudulent
statement or misrepresentation of
material fact to the IRS or representing
to a withholding agent or the IRS its
status as a sponsoring entity for an
entity other than an entity for which it
acts as a sponsoring entity;

(ix) The sponsoring entity is no longer
authorized to perform the requirements
of a sponsoring entity with respect to
one or more sponsored FFIs; or

(x) Failure to have the written
sponsorship agreement described in

paragraph (j)(3)(v)(B) of this section in
effect with each sponsored FFI.

(2) Notice of event of default.
Following an event of default known by
or disclosed by the sponsoring entity to
the IRS, the IRS will deliver to the
sponsoring entity a notice of default
specifying the event of default and, if
applicable, identifying each sponsored
FFI to which the notice relates. The IRS
will request that the sponsoring entity
remediate the event of default within 45
days (unless additional time is
requested and agreed to by the IRS). The
sponsoring entity must respond to the
notice of default and provide
information responsive to an IRS
request for information or state the
reasons why the sponsoring entity does
not agree that an event of default has
occurred.

(3) Remediation of event of default. A
sponsoring entity will be permitted to
remediate an event of default to the
extent that it agrees with the IRS on a
remediation plan. Such a plan may, for
example, allow a sponsoring entity to
remediate an event of default described
in paragraph (k)(1) of this section with
respect to a sponsored FFI by providing
specific information regarding the U.S.
accounts maintained by such sponsored
FFI when the sponsoring entity has been
unable to report all of the information
with respect to such accounts as
required under § 1.1471-4(d) and has
been unable to close or transfer such
accounts. The IRS may, as part of a
remediation plan, require additional
information from the sponsoring entity
or the performance of the specified
review procedures described in
paragraph (j)(4)(ii) of this section.

(4) Termination—(i) In general. If the
sponsoring entity does not provide a
response to a notice of default within
the period specified in paragraph (k)(2)
of this section or does not remediate the
event of default as described in
paragraph (k)(3) of this section, the IRS
may deliver a notice of termination that
terminates the sponsoring entity’s
status, the status of one or more
sponsored FFIs as deemed-compliant
FFIs, or the status of both the
sponsoring entity and one or more
sponsored FFIs.

(ii) Termination of sponsoring entity.
If the IRS terminates the status of the
sponsoring entity, the sponsoring entity
must send notice of the termination
within 30 days after the date of
termination to each sponsored FFI for
which it acts, as well as to each
withholding agent from which each
sponsored FFI receives payments and
each financial institution with which
each sponsored FFI holds an account for
which a withholding certificate or other
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documentation was provided. A
sponsoring entity that has had its status
terminated cannot register on the
FATCA registration website to act as a
sponsoring entity for any sponsored FFI
or for any entity that is a sponsored
entity under a Model 1 IGA unless it
receives written approval from the IRS
to register. Unless the status of a
sponsored FFI has been terminated, the
sponsored FFI may register on the
FATCA registration website as a
participating FFI or registered deemed-
compliant FFI (as applicable). However,
a sponsored FFI whose sponsoring
entity has been terminated may not
register or represent its status as a
sponsored FFI of a sponsoring entity
that has a relationship described in
section 267(b) or 707(b) with the
sponsoring entity that was terminated
without receiving written approval from
the IRS.

(iii) Termination of sponsored FFI. If
the IRS notifies the sponsoring entity
that the status of a sponsored FFI is
terminated (but not the sponsoring
entity’s status), the sponsoring entity
must remove the sponsored FFI from the
sponsoring entity’s registration account
on the FATCA registration website and
send notice of the termination within 30
days after the date of termination to
each withholding agent from which the
sponsored FFI receives payments and
each financial institution with which it
holds an account for which a
withholding certificate or other
documentation was provided with
respect to such sponsored FFI. A
sponsored FFI that has had its status as
a sponsored FFI terminated
(independent from a termination of
status of its sponsoring entity) may not
register on the FATCA registration
website as a participating FFI or
registered deemed-compliant FFI unless
it receives written approval from the
IRS.

(iv) Reconsideration of notice of
default or notice of termination. A
sponsoring entity or sponsored FFI may
request, within 90 days of a notice of
default or notice of termination,
reconsideration of the notice of default
or notice of termination by written
request to the IRS.

(v) Sponsoring entity of sponsored
FFIs subject to a Model 2 IGA. Subject
to the provisions of an applicable Model
2 IGA, the IRS may revoke the status of
a sponsoring entity with respect to one
or more sponsored FFIs subject to a
Model 2 IGA based on the provisions of
paragraphs (k)(2), (3), and (4) of this
section (describing notice of event of
default and termination procedures) if
there is an event of default as defined
in paragraph (k)(1) of this section.

(1) Trustee-documented trust
verification—(1) Compliance program.
A trustee of a trust treated as a trustee-
documented trust under an applicable
Model 2 IGA must establish and
implement a compliance program for
purposes of satisfying the requirements
of an applicable Model 2 IGA with
respect to each such trust. The trustee
must appoint a responsible officer who
must (either personally or through
designated persons) establish policies,
procedures, and processes sufficient for
the trustee to implement the compliance
program. The responsible officer (or
designee) must periodically review the
sufficiency of the trustee’s compliance
program and the trustee’s compliance
with respect to each trust for purposes
of satisfying the requirements of an
applicable Model 2 IGA for each
certification period described in
paragraph (1)(2) of this section. The
results of the periodic review must be
considered by the responsible officer in
making the certification described in
paragraph (1)(2) of this section.

(2) Certification of compliance—(i)
Certification requirement—(A) In
general. Except as otherwise provided
in paragraph (I)(2)(i)(B) or (I)(2)(ii) of
this section, on or before July 1 of the
calendar year following the end of the
certification period, the responsible
officer of the trustee must make a
certification for the certification period
with respect to all trustee-documented
trusts described in paragraph (1)(1) of
this section on the form and in the
manner prescribed by the IRS.

(B) Extension of time for the
certification period ending on December
31, 2017. The certifications required for
a certification period ending on
December 31, 2017, must be submitted
on or before March 31, 2019.

(ii) Late-joining trustee-documented
trusts. In general, with respect to a
certification period, the responsible
officer of a trustee is not required to
make a certification for a trustee-
documented trust for which the trustee
first agreed to act as the trustee under
Annex II of an applicable IGA during
the six-month period before the end of
the trustee’s certification period,
provided that the responsible officer of
the trustee makes certifications for such
trustee-documented trust for subsequent
certification periods and the first such
certification covers both the subsequent
certification period and the portion of
the prior certification period of the
trustee during which the trustee acted as
the trustee of the trustee-documented
trust. However, the preceding sentence
does not apply to a trustee-documented
trust that, immediately before the
trustee first agrees to act as the trustee

under Annex II of an applicable IGA,
was a trustee-documented trust of
another trustee. The trustee of a trustee-
documented trust may certify for a
trustee-documented trust described in
the preceding sentence for the portion of
the certification period of the trustee
before the date that the trustee first
agrees to act as the trustee under Annex
IT of an applicable IGA if the trustee
obtains from the trustee-documented
trust (or the trust’s former trustee, if
applicable) a written certification that
the trust has complied with its
applicable chapter 4 requirements
during such portion of the certification
period, provided that: The trustee does
not know that such certification is
unreliable or incorrect; and the
certification for the trustee-documented
trust for the subsequent certification
period covers both the subsequent
certification period and the portion of
the prior certification period during
which the trustee acts as the trustee
under Annex II of an applicable IGA.

(iii) Certification period. The first
certification period of the trustee begins
on the later of the date the trustee is
issued a GIIN to act as a trustee of a
trustee-documented trust or June 30,
2014, and ends at the close of the third
full calendar year following such date.
Each subsequent certification period is
the three-calendar-year period following
the previous certification period.

(iv) Certifications. The responsible
officer of the trustee must certify to the
following statements—

(A) The responsible officer of the
trustee has established a compliance
program that is in effect as of the date
of the certification and has performed a
periodic review described in paragraph
(1)(1) of this section for the certification
period; and

(B) The trustee has reported to the IRS
on Form 8966, “FATCA Report” (or
such other form as the IRS may
prescribe), all of the information
required to be reported pursuant to the
applicable Model 2 IGA with respect to
all U.S. accounts of each trustee-
documented trust for which the trustee
acts during the certification period by
the due date of Form 8966 (including
extensions) for each year.

(3) IRS review of compliance by
trustees of trustee-documented trusts—
(i) General inquiries. Based upon the
information reporting forms filed with
the IRS (or the absence of such
reporting) by a trustee with respect to
any trustee-documented trust subject to
a Model 2 IGA for each calendar year,
and subject to the requirements of an
applicable Model 2 IGA, the IRS may
request from the trustee additional
information with respect to the
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information reported on the forms with
respect to any trustee-documented trust
or a confirmation that the trustee has no
reporting requirements with respect to
any trustee-documented trust. The IRS
may also request any additional
information to determine the trustee’s
compliance for purposes of satisfying
the trust’s requirements as a trustee-
documented trust under an applicable
Model 2 IGA or to assist the IRS with
its review of account holder compliance
with tax reporting requirements.

(ii) Inquiries regarding substantial
non-compliance. The IRS may
determine in its discretion that the
trustee may not have substantially
complied with the requirements
applicable to a trustee of a trustee-
documented trust. This determination is
based on the information reporting
forms filed with the IRS by a trustee
with respect to any trustee-documented
trust subject to a Model 2 IGA for each
calendar year (or the absence of such
reporting), the certification described in
paragraph (1)(2) of this section (or the
absence of such certification), or any
other information related to the trustee’s
compliance with respect to any trustee-
documented trust for purposes of
satisfying the trust’s applicable Model 2
IGA requirements. In such a case, the
IRS may request from the responsible
officer information necessary to verify
the trustee’s compliance with such
requirements. The IRS may also request
the performance of specified review
procedures by a person (including an
external auditor or third-party
consultant) that the IRS identifies as
competent to perform such procedures
given the circumstances surrounding
the trustee’s potential failure to comply
with the requirements of an applicable
Model 2 IGA with respect to one or
more trustee-documented trusts. The
IRS may notify the applicable Model 2
IGA jurisdiction that the trustee has not
complied with its requirements as a
trustee of one or more trustee-
documented trusts.

(m) Applicability date. This section
generally applies beginning on January
6, 2017, except for paragraphs
OO EFE)(3)(vD), (DD EF)(4), ()(1)(Ev),
(B)(2)(1i)(D)(4), (H)(2)(D(E), (j), (k), and
(1) of this section, which apply March
26, 2019. However, taxpayers may apply
these provisions as of January 28, 2013.
(For the rules that otherwise apply
beginning on January 6, 2017, and
before March 26, 2019, see this section
as in effect and contained in 26 CFR
part 1 revised April 1, 2018. For the
rules that otherwise apply beginning on
January 28, 2013, and before January 6,
2017, see this section as in effect and

contained in 26 CFR part 1 revised April
1, 2016.)
m Par. 6. Section 1.1472-1 is amended

by revising paragraphs (c)(5)(iii), (f), (g),
and (h) to read as follows:

§1.1472-1 Withholding on NFFEs.
* * * * *

(C] * Kk %

(5) * k%

(iii) Revocation of status as
sponsoring entity. The IRS may revoke
a sponsoring entity’s status as a
sponsoring entity with respect to all
sponsored direct reporting NFFEs if
there is an event of default as defined
in paragraph (g) of this section with
respect to any sponsored direct
reporting NFFE.

* * * * *

(f) Sponsoring entity verification—(1)
In general. This paragraph (f) describes
the requirements for a sponsoring entity
to provide a certification of compliance
with respect to each sponsored direct
reporting NFFE for purposes of
satisfying the requirements of paragraph
(c)(5) of this section and defines the
certification period for such
certifications. This paragraph (f) also
describes the procedures for the IRS to
review the sponsoring entity’s
compliance with such requirements
during the certification period. Finally,
this paragraph (f) describes the
requirement that a sponsoring entity
have in place a written sponsorship
agreement with each sponsored direct
reporting NFFE for which it acts and
specifies the terms of such agreement.
See paragraph (g)(1)(i) of this section,
describing an event of default for a
sponsoring entity that does not have a
sponsorship agreement with each
sponsored direct reporting NFFE for
which it acts as a sponsoring entity.
References in this paragraph (f) or
paragraph (g) of this section to a
sponsored direct reporting NFFE mean
a sponsored direct reporting NFFE for
which the sponsoring entity acts as a
sponsoring entity under paragraph
(c)(5)(ii) of this section.

(2) Certification of compliance—(i)
Certification requirement—(A) In
general. The sponsoring entity must
appoint a responsible officer to oversee
the sponsoring entity’s compliance with
respect to each sponsored direct
reporting NFFE for purposes of
satisfying the requirements of paragraph
(c)(5) of this section. Except as
otherwise provided in paragraph
(0(2)1)(B) or (£)(2)(ii) of this section, on
or before July 1 of the calendar year
following the certification period, the
responsible officer of the sponsoring
entity must make a certification for the

certification period with respect to all
sponsored direct reporting NFFEs for
which the sponsoring entity acts during
the certification period on the form and
in the manner prescribed by the IRS. To
the extent that a sponsoring entity
satisfies the certification requirements
of paragraph (f)(2) of this section on
behalf of a sponsored direct reporting
NFFE, the NFFE does not have a
certification requirement under
paragraph (c)(3)(vi) of this section.

(B) Extension of time for the
certification period ending on December
31, 2017. The certifications required for
a certification period ending on
December 31, 2017, must be submitted
on or before March 31, 2019.

(ii) Late-joining sponsored direct
reporting NFFEs. In general, with
respect to a certification period, a
sponsoring entity is not required to
make a certification for a sponsored
direct reporting NFFE that first agrees to
be sponsored by the sponsoring entity
during the six-month period before the
end of the sponsoring entity’s
certification period, provided that the
sponsoring entity makes certifications
for such sponsored direct reporting
NFFE for subsequent certification
periods, and the first such certification
covers both the subsequent certification
period and the portion of the prior
certification period of the sponsoring
entity during which the sponsored
direct reporting NFFE was sponsored by
the sponsoring entity. However, the
preceding sentence does not apply to a
sponsored direct reporting NFFE that,
immediately before the NFFE agrees to
be sponsored by the sponsoring entity,
was a direct reporting NFFE or
sponsored direct reporting NFFE of
another sponsoring entity. The
sponsoring entity may certify for a
sponsored direct reporting NFFE
described in the preceding sentence for
the portion of the certification period of
the sponsoring entity before the date
that the NFFE first agrees to be
sponsored by the sponsoring entity if
the sponsoring entity obtains from the
NFFE (or the NFFE’s sponsoring entity,
if applicable) a written certification that
the NFFE has complied with its
applicable chapter 4 requirements
during such portion of the certification
period, provided that: The sponsoring
entity does not know that such
certification is unreliable or incorrect;
and the certification for the sponsored
direct reporting NFFE for the
subsequent certification period covers
both the subsequent certification period
and the portion of the prior certification
period during which such NFFE was
sponsored by the sponsoring entity.
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(iii) Certification period. The first
certification period of a sponsoring
entity begins on the later of the date the
sponsoring entity is issued a GIIN to act
as a sponsoring entity or June 30, 2014,
and ends at the close of the third full
calendar year after such date. Each
subsequent certification period is the
three-calendar-year period following the
close of the previous certification
period.

(iv) Certifications. The certification
will require the responsible officer of
the sponsoring entity to certify to the
following statements—

(A) The sponsoring entity meets all of
the requirements of a sponsoring entity
described in paragraph (c)(5)(ii) of this
section;

(B) The sponsoring entity has the
written sponsorship agreement
described in paragraph (f)(4) of this
section in effect with each sponsored
direct reporting NFFE;

(C) There were no events of default (as
defined in paragraph (g) of this section)
with respect to the sponsoring entity, or,
to the extent there were any such events
of default, appropriate measures were
taken by the sponsoring entity to
remediate and prevent such events from
reoccurring; and

(D) With respect to any failure to
report to the extent required under
paragraph (c)(3)(ii) of this section with
respect to one or more sponsored direct
reporting NFFEs, the sponsoring entity
has corrected such failure by filing the
appropriate information returns.

(3) IRS review of compliance—(i)
General inquiries. The IRS, based upon
the information reporting forms
described in paragraph (c)(3)(ii) of this
section filed with the IRS (or the
absence of such reporting) by the
sponsoring entity for each calendar year
with respect to any sponsored direct
reporting NFFE, may request additional
information with respect to the
information reported (or required to be
reported) on the forms about any
substantial U.S. owner reported on the
form or the records for each direct
reporting NFFE described in paragraph
(c)(3)(iv) of this section. The IRS may
also request any additional information
from the sponsoring entity (including a
copy of each sponsorship agreement the
sponsoring entity has entered into with
each sponsored FFI) to determine its
compliance with paragraph (f) of this
section with respect to each sponsored
direct reporting NFFE and to assist the
IRS with its review of any substantial
U.S. owners’ compliance with tax
reporting requirements.

(ii) Inquiries regarding substantial
non-compliance. The IRS may
determine in its discretion that a

sponsoring entity may not have
substantially complied with the
requirements of a sponsoring entity with
respect to each sponsored direct
reporting NFFE for purposes of
satisfying the requirements of paragraph
(c)(5) of this section. This determination
is based on the information reporting
forms referenced in paragraph (c)(3)(ii)
of this section filed with the IRS by the
sponsoring entity for each calendar year
with respect to any sponsored direct
reporting NFFE (or the absence of such
reporting), the certification made by the
responsible officer described in
paragraph (f)(2) of this section (or the
absence of such certification), or any
other information related to the
sponsoring entity’s compliance with the
requirements of a sponsoring entity with
respect to each sponsored direct
reporting NFFE for purposes of
satisfying the requirements of paragraph
(c)(5) of this section. In such a case, the
IRS may request from the responsible
officer information necessary to verify
the sponsoring entity’s compliance with
such requirements. The IRS may also
request the performance of specified
review procedures by a person
(including an external auditor or third-
party consultant) that the IRS identifies
as competent to perform such
procedures given the circumstances
surrounding the sponsoring entity’s
potential failure to comply with the
requirements of a sponsoring entity.

(4) Sponsorship agreement. The
sponsoring entity must have a written
sponsorship agreement (which may be
part of another agreement between the
sponsoring entity and the sponsored
direct reporting NFFE) in place with
each sponsored direct reporting NFFE
for which it acts by the later of March
31, 2019, or the date that the sponsoring
entity begins acting as a sponsoring
entity for the applicable sponsored
direct reporting NFFE, under which—

(i) The sponsored direct reporting
NFFE agrees to provide the sponsoring
entity access to the sponsored direct
reporting NFFE’s books and records
regarding each of its owners (including
AML/KYC documentation regarding the
sponsored direct reporting NFFE’s
owners provided by the sponsored
direct reporting NFFE with respect to
each financial account it holds) and
such other information sufficient for the
sponsoring entity to determine the
direct and indirect substantial U.S.
owners of the sponsored direct reporting
NFFE, including the information about
such owners required under paragraph
(c)(3)(ii) of this section to be reported on
Form 8966, “FATCA Report” (or such
other form as the IRS may prescribe);

(ii) The sponsored direct reporting
NFFE obtains a valid and effective
waiver of any legal prohibitions on
reporting the information about its
direct and indirect substantial U.S.
owners required under paragraph
(c)(3)(ii) of this section to be reported on
Form 8966 (or such other form as the
IRS may prescribe);

(iii) The sponsored direct reporting
NFFE authorizes the sponsoring entity
to act on the sponsored direct reporting
NFFE’s behalf with respect to the
sponsored direct reporting NFFE’s
obligations as a sponsored direct
reporting NFFE (for example,
authorizing the sponsoring entity to file
Form 8966 on the sponsored direct
reporting NFFE’s behalf, responding to
the IRS inquiries described in paragraph
(f)(3) of this section, and providing the
certification described in paragraph
(£)(2) of this section);

(iv) The sponsored direct reporting
NFFE agrees to identify to the
sponsoring entity on request each
withholding agent and financial
institution to which the sponsored
direct reporting NFFE reports its status
as a sponsored direct reporting NFFE
and agrees to provide to the sponsoring
entity a copy of the withholding
certificate or written statement
prescribed in §1.1471-3(d)(11)(x)(B) (as
applicable) that the sponsored direct
reporting NFFE provides to each such
withholding agent or financial
institution;

(v) The sponsored direct reporting
NFFE represents that it does not have
any formal or informal practices or
procedures to assist its substantial U.S.
owners with the avoidance of the
requirements of chapter 4;

(vi) The sponsored direct reporting
NFFE agrees to cooperate with the
sponsoring entity in responding to any
IRS inquiries under paragraph (f)(3) of
this section with respect to the
sponsored direct reporting NFFE; and

(vii) The sponsoring entity retains the
records described in paragraphs
(c)(3)(iii) and (iv) of this section for the
longer of six years or the retention
period under the sponsoring entity’s
normal business procedures. A
sponsoring entity may be required to
extend the retention period if the IRS
requests such an extension before the
expiration of the period.

(g) Sponsoring entity event of
default—(1) Defined. An event of
default by the sponsoring entity means
the occurrence of any of the following—

(i) Failure to have the written
sponsorship agreement described in
paragraph (f)(4) of this section in effect
with each sponsored direct reporting
NFFE;
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(ii) Failure to satisfy the requirements
of paragraph (c)(3)(iii) of this section
with respect to each sponsored direct
reporting NFFE that the NFFE would
have been required to satisfy as a direct
reporting NFFE;

(iii) Failure to report to the IRS on
Form 8966, “FATCA Report,” (or such
other form as the IRS may prescribe) all
of the information required under
paragraph (c)(3)(ii) of this section with
respect to each sponsored direct
reporting NFFE and each of its
substantial U.S. owners (or report to the
IRS on Form 8966 that the sponsored
direct reporting NFFE had no
substantial U.S. owners) by the due date
of the form (including any extensions);

(iv) Failure to make the certification
required under paragraph (f)(2) of this
section;

(v) Failure to cooperate with an IRS
request for additional information
described in paragraph (f)(3) of this
section, including requests for the
records described in paragraph (c)(3)(iv)
of this section and requests to extend
the retention period for these records as
described in (f)(4)(vii) of this section;

(vi) Making any fraudulent statement
or misrepresentation of material fact to
the IRS or representing to a withholding
agent or the IRS its status as a
sponsoring entity under paragraph (c)(5)
of this section for an entity other than
an entity for which it acts as a
sponsoring entity; or

(vii) Failure to obtain from each
sponsored direct reporting NFFE the
information required to report on Form
8966.

(2) Notice of event of default.
Following an event of default known by
or disclosed to the IRS, the IRS will
deliver to the sponsoring entity a notice
of default specifying the event of default
and, if applicable, identifying each
sponsored direct reporting NFFE to
which the notice relates. The IRS will
request that the sponsoring entity
remediate the event of default within 45
days (unless additional time is
requested and agreed to by the IRS). The
sponsoring entity must respond to the
notice of default and provide
information responsive to an IRS
request for information or state the
reasons why the sponsoring entity does
not agree that an event of default has
occurred.

(3) Remediation of event of default. A
sponsoring entity will be permitted to
remediate an event of default to the
extent that it agrees with the IRS on a
remediation plan. The IRS may, as part
of a remediation plan, require additional
information from the sponsoring entity,
remedial actions, or the performance of
the specified review procedures

described in paragraph (f)(3)(ii) of this
section.

(4) Termination—I(i) In general. If the
sponsoring entity does not provide a
response to a notice of default within
the period specified in paragraph (g)(2)
of this section, or if the sponsoring
entity does not satisfy the conditions of
the remediation plan within the time
period specified by the IRS, the IRS may
deliver a notice of termination that
terminates the sponsoring entity’s
status, the status of one or more
sponsored direct reporting NFFEs as a
direct reporting NFFE, or the status of
both the sponsoring entity and one or
more sponsored direct reporting NFFEs.

(ii) Termination of sponsoring entity.
If the IRS notifies the sponsoring entity
that its status is terminated, the
sponsoring entity must send notice of
the termination within 30 days after the
date of termination to each withholding
agent from which each sponsored direct
reporting NFFE receives payments and
each financial institution with which
each sponsored direct reporting NFFE
holds an account for which a
withholding certificate or written
statement prescribed in §1.1471—
3(d)(11)(x)(B) (as applicable) was
provided. A sponsoring entity that has
had its status terminated cannot
reregister on the FATCA registration
website to act as a sponsoring entity for
any sponsored direct reporting NFFE
unless it receives written approval from
the IRS. Unless the status of the
sponsored direct reporting NFFEs has
been terminated, the sponsored direct
reporting NFFEs may register on the
FATCA registration website as direct
reporting NFFEs or as sponsored direct
reporting NFFEs of another sponsoring
entity, other than a sponsoring entity
that is related to the sponsoring entity
that was terminated (absent written
approval from the IRS allowing the
registration). An entity is related to the
terminated sponsoring entity if they
have a relationship with each other that
is described in section 267(b) or 707(b).

(iii) Termination of sponsored direct
reporting NFFE. If the IRS notifies the
sponsoring entity that the status of a
sponsored direct reporting NFFE is
terminated (but not the sponsoring
entity’s status), the sponsoring entity
must remove the sponsored direct
reporting NFFE from the sponsoring
entity’s registration account on the
FATCA registration website and send
notice of the termination within 30 days
after the date of termination to each
withholding agent from which the
sponsored direct reporting NFFE
receives payments and each financial
institution with which it holds an
account for which a withholding

certificate or written statement
prescribed in §1.1471-3(d)(11)(x)(B) (as
applicable) was provided with respect
to such sponsored direct reporting
NFFE. A sponsored direct reporting
NFFE that has had its status as a
sponsored direct reporting NFFE
terminated (independent from a
termination of status of its sponsoring
entity) may not register on the FATCA
registration website as a direct reporting
NFFE or as a sponsored direct reporting
NFFE of another sponsoring entity
unless it receives written approval from
the IRS.

(iv) Reconsideration of notice of
default or notice of termination. A
sponsoring entity or sponsored direct
reporting NFFE may request, within 90
days of a notice of default or notice of
termination, reconsideration of the
notice of default or notice of termination
by written request to the IRS.

(h) Applicability date. This section
generally applies beginning on January
6, 2017, except for paragraphs (c)(5)(iii),
(f), and (g) of this section, which apply
March 26, 2019. However, taxpayers
may apply these provisions as of
January 28, 2013. (For the rules that
otherwise apply beginning on January 6,
2017, and before March 26, 2019, see
this section as in effect and contained in
26 CFR part 1 revised April 1, 2018. For
rules that otherwise apply beginning on
January 28, 2013, and before January 6,
2017, see this section as in effect and
contained in 26 CFR part 1 revised April
1, 2016.)

Kirsten Wielobob,

Deputy Commissioner for Services and
Enforcement.

Approved: February 27, 2019.
David J. Kautter,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2019-05527 Filed 3-21-19; 4:15 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Bureau of Safety and Environmental
Enforcement

30 CFR Part 250

[Docket ID: BSEE-2019-0001; 190E1700D2
ETISF0000.EAQ000 EEEE500000]

RIN 1014-AA42

Oil and Gas and Sulfur Operations on
the Outer Continental Shelf—Civil
Penalty Inflation Adjustment

AGENCY: Bureau of Safety and
Environmental Enforcement, Interior.
ACTION: Final rule.
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SUMMARY: This final rule adjusts the
level of the maximum daily civil
monetary penalty contained in the
Bureau of Safety and Environmental
Enforcement (BSEE) regulations for
violations of the Outer Continental Shelf
Lands Act (OCSLA), in accordance with
the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015 and Office of Management and
Budget (OMB) guidance. The civil
penalty inflation adjustment, using a
1.02522 multiplier, accounts for one
year of inflation spanning from October
2017 to October 2018.

DATES: This rule is effective on March
25, 2019.

FOR FURTHER INFORMATION CONTACT:
Stacey Noem, Safety and Enforcement
Division, Bureau of Safety and
Environmental Enforcement, (202) 208—
4005 or by email: regs@bsee.gov.
SUPPLEMENTARY INFORMATION:

I. Background and Legal Authority

The OCSLA, at 43 U.S.C. 1350(b)(1),
directs the Secretary of the Interior
(Secretary) to adjust the OCSLA
maximum daily civil penalty amount at
least once every three years to reflect
any increase in the Consumer Price
Index (CPI) to account for inflation. On
November 2, 2015, the President signed
into law the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015 (Sec. 701 of Pub. L. 114-74)
(FCPIA of 2015). The FCPIA of 2015
required Federal agencies to adjust the
level of civil monetary penalties with an
initial “catch-up”” adjustment through
rulemaking, if warranted, and then to
make subsequent annual adjustments
for inflation. The purpose of these
adjustments is to maintain the deterrent
effect of civil penalties and to further
the policy goals of the underlying
statutes. Agencies were required to
publish the first annual inflation
adjustments in the Federal Register by
no later than January 15, 2017, and must
publish recurring annual inflation
adjustments by no later than January 15
of each subsequent year. For this year’s
annual inflation adjustment, BSEE is
publishing this rule after the statutory
January 15 deadline because of a lapse
in government funding that began on
December 22, 2018, and ended on
January 25, 2019.

BSEE last updated the maximum
daily civil penalty amounts in BSEE’s
regulations for OCSLA violations by a
final rule published and effective on
January 18, 2018. (See 83 FR 2538).
Consistent with OMB guidance, BSEE’s
final rule implemented the inflation
adjustments required by the FCPIA of
2015 through October 2017.

The OMB Memorandum M-19-04
(Implementation of Penalty Inflation
Adjustments for 2019, Pursuant to the
Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015; available at https://
www.whitehouse.gov/wp-content/
uploads/2017/11/m_19 04.pdf) explains
agency responsibilities for: Identifying
applicable penalties and performing the
annual adjustment; publishing revisions
to regulations to implement the
adjustment in the Federal Register;
applying adjusted penalty levels; and
performing agency oversight of inflation
adjustments.

BSEE is promulgating this 2019
inflation adjustment for the OCSLA
maximum daily civil penalties as a final
rule pursuant to the provisions of the
FCPIA of 2015 and OMB’s guidance. A
proposed rule is not required because
the FCPIA of 2015 expressly exempted
the annual inflation adjustments
implemented pursuant to the FCPIA of
2015 from the pre-promulgation notice
and comment requirements of the
Administrative Procedure Act, 5 U.S.C.
553 et seq. (the APA), allowing those
adjustments to be published directly as
final rules. Specifically, the FCPIA of
2015 states that agencies shall adjust
civil monetary penalties
“notwithstanding Section 553 of the
Administrative Procedure Act.” (FCPIA
of 2015 at section 4(b)(2)). This
interpretation of the FCPIA of 2015 is
confirmed by OMB Memorandum M-
19-04 at 4 (“This means that the public
procedure the APA generally requires
(i.e., notice, an opportunity for
comment, and a delay in effective date)
is not required for agencies to issue
regulations implementing the annual
adjustment.”).

II. Calculation of Adjustments

In accordance with the FCPIA of 2015
and the guidance provided in OMB
Memorandum M—-19-04, BSEE has

calculated the necessary inflation
adjustment for the maximum daily civil
monetary penalty amount in 30 CFR
250.1403 for violations of OCSLA. The
previous OCSLA civil penalty inflation
adjustment accounted for inflation
through October 2017. The required
annual civil penalty inflation
adjustment promulgated through this
rule accounts for inflation through
October 2018.

Annual inflation adjustments are
based on the percent change between
the Consumer Price Index for all Urban
Consumers (CPI-U) for the October
preceding the date of the adjustment,
and the prior year’s October CPI-U.
Consistent with the guidance in OMB
Memorandum M-19-04, BSEE divided
the October 2018 CPI-U by the October
2017 CPI-U to calculate the multiplying
factor. In this case, the October 2018
CPI-U (252.885) divided by the October
2017 CPI-U (246.663) is 1.02522. OMB
Memorandum M—-19-04 confirms that
this is the proper multiplier. (OMB
Memorandum M—19-04 at 1, n.4).

The FCPIA of 2015 requires that BSEE
adjust the OCSLA maximum daily civil
penalty amount for inflation using the
applicable 2019 multiplier (1.02522).
Accordingly, BSEE multiplied the
existing OCSLA maximum daily civil
penalty amount ($43,576) by 1.02522 to
arrive at the new maximum daily civil
penalty amount ($44,674.99). The
FCPIA of 2015 requires that the
resulting amount be rounded to the
nearest $1.00 at the end of the
calculation process. Accordingly, the
adjusted OCSLA maximum daily civil
penalty for 2019 is $44,675.

The adjusted penalty levels take effect
immediately upon publication of this
rule. Pursuant to the FCPIA of 2015, the
increase in the OCSLA maximum daily
civil penalty amount applies to civil
penalties assessed after the date the
increase takes effect, even when the
associated violation(s) predates such
increase. Consistent with the provisions
of OCSLA and the FCPIA of 2015, this
rule adjusts the following maximum
civil monetary penalty per day per
violation as follows:

Current Adjusted
CFR citation Description of the penalty maximum Multiplier maximum
penalty penalty
30 CFR 250.1403 .......ccenuee. Failure to comply per-day, per-violation. ..........ccccoceveeneninenns $43,576 1.02522 $44,675
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III. Procedural Requirements

A. Regulatory Planning and Review
(E.O. 12866, 13563, and 13771)

Executive Order (E.O.) 12866 provides
that the OMB Office of Information and
Regulatory Affairs (OIRA) will review
all significant rules. OIRA has
determined that this rule is not
significant. (See OMB Memorandum M—
19-04 at 3).

E.O. 13563 reaffirms the principles of
E.O. 12866 while calling for
improvements in the Nation’s regulatory
system to promote predictability, to
reduce uncertainty, and to use the best,
most innovative, and least burdensome
tools for achieving regulatory ends. E.O.
13563 directs agencies to consider
regulatory approaches that reduce
burdens and maintain flexibility and
freedom of choice for the public where
these approaches are relevant, feasible,
and consistent with regulatory
objectives. E.O. 13563 further
emphasizes that regulations must be
based on the best available science and
that the rulemaking process must allow
for public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements, to the extent
permitted by statute.

E.O. 13771 of January 30, 2017,
directs Federal agencies to reduce the
regulatory burden on regulated entities
and control regulatory costs. E.O. 13771,
however, applies only to significant
regulatory actions, as defined in Section
3(f) of E.O. 12866. OIRA has determined
that agency regulations implementing
the annual adjustment required by the
FCPIA of 2015 are not significant
regulatory actions under E.O. 12866,
provided they are consistent with OMB
Memorandum M—-19-04. (See OMB
Memorandum M—-19-04 at 3). Thus,
E.O. 13771 does not apply to this
rulemaking.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires an agency to prepare a
regulatory flexibility analysis for rules
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. The RFA applies only to rules
for which an agency is required to first
publish a proposed rule. (See 5 U.S.C.
603(a) and 604(a)). The FCPIA of 2015
expressly exempts these annual
inflation adjustments from the
requirement to publish a proposed rule
for notice and comment. (See FCPIA of
2015 at § 4(b)(2); OMB Memorandum
M-19-04 at 4). Thus, the RFA does not
apply to this rulemaking.

C. Small Business Regulatory
Enforcement Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

(1) Does not have an annual effect on
the economy of $100 million or more;

(2) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and

(3) Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

D. Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments, or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local, or tribal
governments or the private sector.
Therefore, a statement containing the
information required by the Unfunded
Mandates Reform Act (2 U.S.C. 1531 et
seq.) is not required.

E. Takings (E.O. 12630)

This rule does not effect a taking of
private property or otherwise have
takings implications under E.O. 12630.
Therefore, a takings implication
assessment is not required.

F. Federalism (E.O. 13132)

Under the criteria in section 1 of E.O.
13132, this rule does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement. To the extent that
State and local governments have a role
in Outer Continental Shelf activities,
this rule will not affect that role.
Therefore, a federalism summary impact
statement is not required.

G. Civil Justice Reform (E.O. 12988)

This rule complies with the
requirements of E.O. 12988.
Specifically, this rule:

(1) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

(2) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

H. Consultation With Indian Tribes
(E.O. 13175 and Departmental Policy)

The Department of the Interior strives
to strengthen its government-to-

government relationship with Indian
tribes through a commitment to
consultation with Indian tribes and
recognition of their right to self-
governance and tribal sovereignty. We
have evaluated this rule under the
Department of the Interior’s
consultation policy, under Departmental
Manual Part 512 Chapters 4 and 5, and
under the criteria in E.O. 13175. We
have determined that it has no
substantial direct effects on Federally-
recognized Indian tribes or Alaska
Native Claims Settlement Act (ANCSA)
Corporations, and that consultation
under the Department of the Interior’s
tribal and ANCSA consultation policies
is not required.

I. Paperwork Reduction Act

This rule does not contain
information collection requirements,
and a submission to the OMB under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) is not required.

J. National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. A
detailed statement under the National
Environmental Policy Act of 1969
(NEPA) is not required because, as a
regulation of an administrative nature,
this rule is covered by a categorical
exclusion (see 43 CFR 46.210(i)). BSEE
also determined that the rule does not
implicate any of the extraordinary
circumstances listed in 43 CFR 46.215
that would require further analysis
under NEPA. Therefore, a detailed
statement under NEPA is not required.

K. Effects on the Energy Supply (E.O.
13211)

This rule is not a significant energy
action under the definition in E.O.
13211. Therefore, a Statement of Energy
Effects is not required.

List of Subjects in 30 CFR Part 250

Administrative practice and
procedure, Continental shelf,
Environmental impact statements,
Environmental protection, Government
contracts, Investigations, Oil and gas
exploration, Penalties, Pipelines,
Continental Shelf—mineral resources,
Continental Shelf—rights-of-way,
Reporting and recordkeeping
requirements, Sulfur.

Joseph R. Balash,

Assistant Secretary—Land and Minerals

Management, U.S. Department of the Interior.
For the reasons given in the preamble,

the BSEE amends title 30, chapter II,

subchapter B, part 250 of the Code of

Federal Regulations as follows.
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PART 250—OIL AND GAS AND
SULFUR OPERATIONS IN THE OUTER
CONTINENTAL SHELF

m 1. The authority citation for part 250
continues to read as follows:

Authority: 30 U.S.C. 1751, 31 U.S.C. 9701,
33 U.S.C. 1321(j)(1)(C), 43 U.S.C. 1334.

m 2. Revise § 250.1403 to read as
follows:

§250.1403 What is the maximum civil
penalty?

The maximum civil penalty is
$44,675 per day per violation.
[FR Doc. 2019-05671 Filed 3—-22-19; 8:45 am]|
BILLING CODE 4310-VH-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100, 117, 147, and 165
[USCG-2019-0037]

2018 Quarterly Listings; Safety Zones,
Security Zones, Special Local
Regulations, Drawbridge Operation
Regulations and Regulated Navigation
Areas

AGENCY: Coast Guard, DHS.

ACTION: Notification of expired
temporary rules issued.

SUMMARY: This document provides
notification of substantive rules issued
by the Coast Guard that were made
temporarily effective but expired before
they could be published in the Federal
Register. This document lists temporary
safety zones, security zones, special
local regulations, drawbridge operation
regulations and regulated navigation
areas, all of limited duration and for

which timely publication in the Federal
Register was not possible.

DATES: This document lists temporary
Coast Guard rules that became effective,
primarily between September 2018 and
December 2018, unless otherwise
indicated, and were terminated before
they could be published in the Federal
Register.

ADDRESSES: Temporary rules listed in
this document may be viewed online,
under their respective docket numbers,
using the Federal eRulemaking Portal at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
questions on this document contact
Deborah Thomas, Office of Regulations
and Administrative Law, telephone
(202) 372-3864.

SUPPLEMENTARY INFORMATION: Coast
Guard District Commanders and
Captains of the Port (COTP) must be
immediately responsive to the safety
and security needs within their
jurisdiction; therefore, District
Commanders and COTPs have been
delegated the authority to issue certain
local regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be
stationary and described by fixed limits
or it may be described as a zone around
a vessel in motion. Security zones limit
access to prevent injury or damage to
vessels, ports, or waterfront facilities.
Special local regulations are issued to
enhance the safety of participants and
spectators at regattas and other marine
events. Drawbridge operation
regulations authorize changes to
drawbridge schedules to accommodate
bridge repairs, seasonal vessel traffic,
and local public events. Regulated
Navigation Areas are water areas within
a defined boundary for which
regulations for vessels navigating within
the area have been established by the

regional Coast Guard District
Commander.

Timely publication of these rules in
the Federal Register may be precluded
when a rule responds to an emergency,
or when an event occurs without
sufficient advance notice. The affected
public is, however, often informed of
these rules through Local Notices to
Mariners, press releases, and other
means. Moreover, actual notification is
provided by Coast Guard patrol vessels
enforcing the restrictions imposed by
the rule. Because Federal Register
publication was not possible before the
end of the effective period, mariners
were personally notified of the contents
of these safety zones, security zones,
special local regulations, regulated
navigation areas or drawbridge
operation regulations by Coast Guard
officials on-scene prior to any
enforcement action. However, the Coast
Guard, by law, must publish in the
Federal Register notice of substantive
rules adopted. To meet this obligation
without imposing undue expense on the
public, the Coast Guard periodically
publishes a list of these temporary
safety zones, security zones, special
local regulations, regulated navigation
areas and drawbridge operation
regulations. Permanent rules are not
included in this list because they are
published in their entirety in the
Federal Register. Temporary rules are
also published in their entirety if
sufficient time is available to do so
before they are placed in effect or
terminated.

The following unpublished rules were
placed in effect temporarily during the
period between September 2018 and
December 2018 unless otherwise
indicated. To view copies of these rules,
visit www.regulations.gov and search by
the docket number indicated in the
following table.

Docket No.

Type

USCG-2018-0926
USCG-2018-0804
USCG-2018-0954
USCG-2018-0911
USCG-2018-0904
USCG-2018-0797
USCG-2018-0809
USCG-2018-0927
USGC-2018-0896
USCG-2018-0943
USCG-2018-0887
USCG-2018-0969
USCG-2018-0938
USCG-2018-0867
USCG-2018-0978
USCG-2018-0883
USCG-2018-0837
USCG-2018-1000

Security Zones (Part 165) ........cccecveveriveninieenene
Safety Zones (Parts 147 and 165)
Safety Zones (Parts 147 and 165)
Safety Zones (Parts 147 and 165)
Safety Zones (Parts 147 and 165)
Safety Zones (Parts 147 and 165)
Special Local Regulations (Part 100) ..................
Safety Zones (Parts 147 and 165) .

Safety Zones (Parts 147 and 165)
Safety Zones (Parts 147 and 165)
Safety Zones (Parts 147 and 165)
Security Zones (Part 165)
Security Zones (Part 165)
Safety Zones (Parts 147 and 165)
Safety Zones (Parts 147 and 165)
Safety Zones (Parts 147 and 165)
Safety Zones (Parts 147 and 165)
Security Zones (Part 165) .......ccccoeveereeeneeneeeen.

: Effective
Location date
Wheeling, WV ... 9/29/2018
Bayville, NY ..o 9/29/2018
Key West, FL ..o 10/2/2018
Sister Bay, WI ........... 10/5/2018
Osage Beach, MO .... 10/5/2018
San Francisco, CA ......ooccieeceeecee e 10/6/2018
Pittsburgh, PA ..o 10/6/2018
Wilmington DE ... 10/7/2018
Capitola, CA ........... 10/7/2018
San Francisco, CA ......ccccoeeeciieeeceee e 10/13/2018
Moundsville, WV 10/14/2018
Beaufort, SC .......... 10/19/2018
New York Harbor ... 10/19/2018
Pittsburgh, PA ..o 10/20/2018
FIOrence, AL .....eoeeeeeee e 10/20/2018
Manasquan, NJ .. 10/20/2018
San Diego, CA ... 10/27/2018
Pittsburgh, PA ... 10/30/2018
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: Effective
Docket No. Type Location date

USCG-2018-1031 ......... Safety Zones (Parts 147 and 165) .........cccocueneee. Madeira Beach, FL .......cccccooviiiviiieicee e 11/9/2018
USCG-2018-099%4 ......... Safety Zones (Parts 147 and 165) ..... San Francisco, CA .......ccceviiiiieneeieneeeeseneee 11/10/2018
USCG-2018-0998 ......... Safety Zones (Parts 147 and 165) ..... Monongahela, PA ... 11/16/2018
USCG-2018-0582 ......... Security Zones (Part 165) ............... North Shore, GUaM ........ccooireeiiiieceeeeeeee 11/18/2018
USCG-2018-0966 ......... Drawbridge ........cccoovviveneeniiieieee, Allemands, LA ..o 11/20/2018
USCG-2018-0979 ......... Safety Zones (Parts 147 and 165) . Tinicum Township, PA ..o 11/25/2018
USCG-2018-1069 ......... Security Zones (Part 165) ........cccccec.... Hollywood Beach, FL .........cccooiiiiiiniiinienieeeee 11/30/2018
USCG-2018-0999 ......... Safety Zones (Parts 147 and 165) ..... Washington, DC ..o 12/1/2018
USCG-2018-1037 ......... Safety Zones (Parts 147 and 165) ..... San Francisco, CA .....oovcieeceeeecee e 12/5/2018
USCG-2018-0982 ......... Safety Zones (Parts 147 and 165) ........ Cincinnati, OH ........cccooiiiriiiiceeeee e 12/6/2018
USCG-2018-0976 ......... Special Local Regulations (Part 100) .... San Diego, CA ... 12/9/2018
USCG-2018-1092 ......... Safety Zones (Parts 147 and 165) ........ Bayou, LA ... 12/11/2018
USCG-2018-0767 ......... Safety Zones (Parts 147 and 165) ..... ... | Sinclair Inlet, WA ..o 12/13/2018
USCG-2018-1090 ......... Security Zones (Part 165) ........ccccecevereencneeniene Corpus Christi, TX ...coooiriiiiiieeseeeseeeeeeee 12/15/2018
USCG-2018-1004 ......... Safety Zones (Parts 147 and 165) Decatur Island, WA ..o 12/18/2018
USCG-2018-1122 ......... Safety Zones (Parts 147 and 165) New Orleans, LA 12/28/2018
USCG-2018-1121 ......... Safety Zones (Parts 147 and 165) Wilmington DE .......... 12/29/2018
USCG-2018-1078 ......... Safety Zones (Parts 147 and 165) Marina Del Rey, CA 12/31/2018

Dated: March 20, 2019.
Katia Kroutil,

Chief, Office of Regulations and
Administrative Law, U.S. Coast Guard.

[FR Doc. 2019-05626 Filed 3—22-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0149]
RIN 1625-AA87

Security Zone; Corpus Christi Ship
Channel, Corpus Christi, TX

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing fixed and moving security
zones around the Motor Vessel (M/V)
ARC ENDURANCE. The security zone
encompasses all navigable waters
within a 500-yard radius around the
M/V ARC ENDURANCE. The zone is
needed to protect the vessel while
transiting the Corpus Christi Ship
Channel in Corpus Christi, TX with
military cargo onboard. Entry of vessels
or persons into this zone is prohibited
unless specifically authorized by the
Captain of the Port Sector Corpus
Christi (COTP) or a designated
representative.

DATES: This rule is effective without
actual notice from 9 a.m. until midnight
on March 25, 2019. For the purposes of
enforcement, actual notice will be used
from March 18, 2019 until 9 a.m. on
March 25, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being

available in the docket, go to http://
www.regulations.gov, type USCG-2019—
0149 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Kevin Kyles, Sector
Corpus Christi Waterways Management
Division, U.S. Coast Guard; telephone
361-939-5125, email Kevin.L.Kyles@
uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port Sector Corpus
Christi

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(3)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. We must establish this
security zone by March 18, 2019 and
lack sufficient time to provide a
reasonable comment period and then

consider those comments before issuing
the rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to the public
interest because immediate action is
needed to provide for the security of the
vessel.

IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
Captain of the Port Sector Corpus
Christi (COTP) has determined that
potential hazards associated with the
transit and of the Motor Vessel (M/V)
ARC ENDURANCE when loaded with
military cargo between the dates of
March 18, 2019 through March 25, 2019,
will be a security concern within a 500-
yard radius of the vessel. This rule is
needed to protect the vessel while the
vessel is transiting within Corpus
Christi, TX.

IV. Discussion of the Rule

This rule establishes a temporary
fixed and moving security zone from
time of first arrival and last departure of
M/V ARC ENDURANCE while transiting
within the Corpus Christi Ship Channel
between the dates of March 18, 2019
through March 25, 2019. The fixed and
moving security zone will cover all
navigable waters within a 500-yard
radius of the M/V ARC ENDURANCE
while transiting while loaded with
military cargo through the Corpus
Christi Ship Channel. The duration of
the zone is intended to protect military
cargo while the vessel is in transit. No
vessel or person will be permitted to
enter the security zone without
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obtaining permission from the COTP or
a designated representative.

Entry into this fixed and moving
security zone is prohibited unless
authorized by the COTP or a designated
representative. A designated
representative is a commissioned,
warrant, or petty officer of the U.S.
Coast Guard assigned to units under the
operational control of USCG Sector
Corpus Christi. Persons or vessels
desiring to enter or pass through the
zone must request permission from the
COTP or a designated representative on
VHF-FM channel 16 or by telephone at
361-939-0450. If permission is granted,
all persons and vessels shall comply
with the instructions of the COTP or
designated representative. The COTP or
a designated representative will inform
the public through Broadcast Notices to
Mariners (BNMs), Local Notices to
Mariners (LNMs), and/or Marine Safety
Information Bulletins (MSIBs) as
appropriate of the enforcement times
and dates for this security zone.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, duration, and
location of the security zone. This rule
will impact a small designated area of
the Corpus Christi Ship Channel during
the vessel’s transit while loaded with
cargo over an eight-day period.
Moreover, the Coast Guard will issue
BNMs via VHF—FM marine channel 16
about the zone and the rule allows
vessels to seek permission to enter the
zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the
temporary fixed and moving security
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and

the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a fixed
and moving security zone lasting for the
duration of time that any of the vessels
are within the Corpus Christi Ship
Channel that will prohibit entry within
500 yard radius of M/V ARC
ENDURANCE while transiting within
Corpus Christi whilst loaded with
military cargo. It is categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01-
001-01, Rev. 01. A Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.
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G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034; 46 U.S.C.
70051; 33 CFR 1.05-1, 6.04—1, 6.04—6, and
160.5; Department of Homeland Security
Delegation No. 0170.1.

m 2. Add § 165.T08-0149 to read as
follows:

§165.T08-0149 Security Zone; Corpus
Christi Ship Channel. Corpus Christi, TX.

(a) Location. The following area is a
security zone: all navigable waters
encompassing a 500-yard radius around
M/V ARC ENDURANCE while transiting
loaded with cargo in the Corpus Christi
Ship Channel.

(b) Effective period. This section is
effective from March 18, 2019 through
March 25, 2019.

(c) Regulations. (1) The general
regulations in § 165.33 of this part
apply. Entry into this zone is prohibited
unless authorized by the Captain of the
Port Sector Corpus Christi (COTP) or a
designated representative. A designated
representative is a commissioned,
warrant, or petty officer of the U.S.
Coast Guard assigned to units under the
operational control of USCG Sector
Corpus Christi.

(2) Persons or vessels desiring to enter
or pass through the zone must request
permission from the COTP Sector
Corpus Christi on VHF-FM channel 16
or by telephone at 361-939-0450.

(3) If permission is granted, all
persons and vessels shall comply with
the instructions of the COTP or
designated representative.

(d) Information broadcasts. The COTP
or a designated representative will
inform the public through Broadcast
Notices to Mariners (BNMs) of the
enforcement times and date for this
security zone.

Dated: March 15, 2019.
E.J. Gaynor,

Captain, U.S. Coast Guard, Captain of the
Port Sector Corpus Christi.

[FR Doc. 2019-05562 Filed 3—22-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

48 CFR Part 825
RIN 2900-AQ18
VA Acquisition Regulation:

Construction and Architect-Engineer
Contracts; Correction

AGENCY: Department of Veterans Affairs.
ACTION: Final rule; correction.

SUMMARY: On March 19, 2019, the
Department of Veterans Affairs (VA)
published a rule updating its VA
Acquisition Regulation (VAAR) in
phased increments. The changes seek to
streamline and align the VAAR with the
FAR and remove outdated and
duplicative requirements and reduce
burden on contractors. An error
occurred in one amendatory instruction.
This document corrects that error.
DATES: This correction is effective April
18, 2019.

FOR FURTHER INFORMATION CONTACT: Mr.
Rafael N. Taylor, Senior Procurement
Analyst, Procurement Policy and
Warrant Management Services, 003A2A,
425 I Street NW, Washington, DC 20001,
(202) 382-2787. (This is not a toll-free
number.)

SUPPLEMENTARY INFORMATION: On March
19, 2019, VA published a rule in the
Federal Register (84 FR 9968) which
contained an error in the description of
the contents of subpart 825.2.

Correction

In FR Rule Doc. No. 2019-04900,
appearing on page 9968 in the Federal
Register of March 19, 2019, make the
following correction:

Subpart 825.2—[Corrected]

m 1. On page 9971, in the third column,
correct instruction number 4 to read as
follows:

5. Subpart 825.2, consisting of
sections 825.202 and 825.205, is
removed and reserved.”

Approved: March 19, 2019.
Consuela Benjamin,
Regulations Development Coordinator, Office
of Regulation Policy & Management, Office
of the Secretary, Department of Veterans
Affairs.
[FR Doc. 2019-05576 Filed 3-22-19; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 171017999-8262-01]
RIN 0648-XG871

Reef Fish Fishery of the Gulf of
Mexico; 2019 Recreational
Accountability Measure and Closure
for Gulf of Mexico Greater Amberjack

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS implements an
accountability measure (AM) for the
greater amberjack recreational sector in
the exclusive economic zone (EEZ) of
the Gulf of Mexico (Gulf) for the 2018—
2019 fishing year through this
temporary rule. NMFS has determined
that for the 2018-2019 fishing year, the
recreational annual catch target (ACT)
for Gulf greater amberjack has been met;
therefore, the greater amberjack
recreational season in the Gulf EEZ will
not re-open on May 1, 2019, and will
remain closed for the remainder of the
current fishing year. This closure is
necessary to protect the Gulf greater
amberjack resource.

DATES: This rule is effective from 12:01
a.m., local time, May 1, 2019, until
12:01 a.m., local time, on August 1,
2019.

FOR FURTHER INFORMATION CONTACT:
Lauren Waters, NMFS Southeast
Regional Office, telephone: 727-824—
5305, email: lauren.waters@noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS
manages the Gulf reef fish fishery,
which includes greater amberjack,
under the Fishery Management Plan for
the Reef Fish Resources of the Gulf
(FMP). The FMP was prepared by the
Gulf of Mexico Fishery Management
Council (Council) and is implemented
by NMFS under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) through
regulations at 50 CFR part 622. All
greater amberjack weights discussed in
this temporary rule are in round weight.
The recreational fishing year for Gulf
greater amberjack is August 1 through
July 31 each year. The 2018-2019
recreational ACL for Gulf greater
amberjack specified in 50 CFR
622.41(a)(2)(iii) is 1,086,970 1b (493,041
kg), and the recreational ACT specified
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in 50 CFR 622.39(a)(2)(ii)(B) is 902,185
1b (409,224 kg).

Regulations at 50 CFR 622.34(c)
designate a seasonal closure for Gulf
greater amberjack from November 1 to
April 30 each fishing year before
allowing recreational harvest during the
month of May. However, under 50 CFR
622.41(a)(2)(i), NMFS is required to
close the recreational sector for greater
amberjack when the recreational ACT is
reached or is projected to be reached by
filing a notification to that effect with
the Office of the Federal Register. NMFS
has determined that for the 2018-2019
fishing year, the recreational ACT has
been met. Accordingly, the recreational
sector for Gulf greater amberjack will
not re-open on May 1, 2019, and the
recreational season will remain closed
for the rest of the 2018-2019 fishing
year, which ends on July 31, 2019.

During the recreational closure, the
bag and possession limits for greater
amberjack in or from the Gulf EEZ are
zero. The prohibition on possession in
the Gulf on board a vessel for which a
valid Federal charter vessel/headboat
permit for Gulf reef fish has been issued
applies regardless of whether greater
amberjack were harvested in state or
Federal waters.

The recreational sector for greater
amberjack will reopen on August 1,
2019, the beginning of the 2019-2020
recreational fishing year.

Classification

The Regional Administrator for the
NMFS Southeast Region has determined
this temporary rule is necessary for the
conservation and management of Gulf
greater amberjack and is consistent with
the Magnuson-Stevens Act and other
applicable laws.

This action is taken under 50 CFR
622.41(a)(2)(i) and is exempt from
review under Executive Order 12866.

These measures are exempt from the
procedures of the Regulatory Flexibility
Act because the temporary rule is issued
without opportunity for prior notice and
comment.

This action responds to the best
scientific information available. The
Assistant Administrator for NOAA
Fisheries (AA) finds that the need to
immediately implement this action to
close the recreational sector for greater
amberjack constitutes good cause to
waive the requirements to provide prior
notice and opportunity for public
comment on this temporary rule
pursuant to the authority set forth in 5
U.S.C. 553(b)(B), because such
procedures are unnecessary and
contrary to the public interest. Such
procedures are unnecessary because the
rule establishing the closure provisions

was subject to notice and comment, and
all that remains is to notify the public

of the closure. Such procedures are
contrary to the public interest because
of the need to immediately implement
this action to protect greater amberjack.
Prior notice and opportunity for public
comment would require time and would
potentially allow the recreational sector
to exceed the recreational ACL.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 19, 2019.

Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-05517 Filed 3-20-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 121004518-3398-01]
RIN 0648-XG870

Reef Fish Fishery of the Gulf of
Mexico; 2019 Recreational
Accountability Measure and Closure
for Gulf of Mexico Gray Triggerfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS implements an
accountability measure (AM) for the
gray triggerfish recreational sector in the
exclusive economic zone (EEZ) of the
Gulf of Mexico (Gulf) for the 2019
fishing year through this temporary rule.
NMFS has projected that the 2019
recreational annual catch target (ACT)
for Gulf gray triggerfish will be met by
May 11, 2019. Therefore, NMFS closes
the recreational sector for Gulf gray
triggerfish on May 11, 2019, and it will
remain closed through the end of the
fishing year on December 31, 2019. This
closure is necessary to protect the Gulf
gray triggerfish resource.

DATES: This temporary rule is effective
from 12:01 a.m., local time, on May 11,
2019, until 12:01 a.m., local time, on
January 1, 2020.

FOR FURTHER INFORMATION CONTACT:
Lauren Waters, NMFS Southeast
Regional Office, telephone: 727-824—
5305, email: lauren.waters@noaa.gov.
SUPPLEMENTARY INFORMATION: NMFS
manages the Gulf reef fish fishery,
which includes gray triggerfish, under
the Fishery Management Plan for the

Reef Fish Resources of the Gulf of
Mexico (FMP). The FMP was prepared
by the Gulf of Mexico Fishery
Management Council (Council) and is
implemented by NMFS under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) through
regulations at 50 CFR part 622. All gray
triggerfish weights discussed in this
temporary rule are in round weight.

The recreational annual catch limit
(ACL) for Gulf gray triggerfish is 241,200
1b (109,406 kg), and the recreational
ACT is 217,100 1b (98,475 kg) (50 CFR
622.41(b)(2)(iii)).

As specified in 50 CFR 622.41(b)(2)(i),
NMFS is required to close the
recreational sector for gray triggerfish
when the recreational ACT is reached or
is projected to be reached by filing a
notification to that effect with the Office
of the Federal Register. NMFS has
determined the 2019 recreational ACT
for Gulf gray triggerfish will be reached
by May 11, 2019. Accordingly, this
temporary rule closes the recreational
sector for Gulf gray triggerfish effective
at 12:01 a.m., local time, on May 11,
2019, and it will remain closed through
the end of the fishing year on December
31, 2019.

During the recreational closure, the
bag and possession limits for gray
triggerfish in or from the Gulf EEZ are
zero. The prohibition on possession of
Gulf gray triggerfish also applies in Gulf
state waters for a vessel issued a valid
Federal charter vessel/headboat permit
for Gulf reef fish.

As specified in 50 CFR 622.34(f),
there is a seasonal closure for Gulf gray
triggerfish at the beginning of each
fishing year from January 1 through the
end of February; therefore, after the
closure implemented by this temporary
rule is effective on May 11, 2019, the
recreational harvest or possession of
Gulf gray triggerfish will not again be
allowed until March 1, 2020.

Classification

The Regional Administrator for the
NMFS Southeast Region has determined
this temporary rule is necessary for the
conservation and management of Gulf
gray triggerfish and is consistent with
the Magnuson-Stevens Act and other
applicable laws.

This action is taken under 50 CFR
622.41(b)(2)(i) and is exempt from
review under Executive Order 12866.

These measures are exempt from the
procedures of the Regulatory Flexibility
Act because the temporary rule is issued
without opportunity for prior notice and
comment.

This action responds to the best
scientific information available. The
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Assistant Administrator for NOAA
Fisheries (AA) finds that the need to
immediately implement this action to
close the recreational sector for gray
triggerfish constitutes good cause to
waive the requirements to provide prior
notice and opportunity for public
comment on this temporary rule
pursuant to the authority set forth in 5
U.S.C. 553(b)(B), because such
procedures are unnecessary and
contrary to the public interest. Such

procedures are unnecessary because the
rule establishing the closure provisions
was subject to notice and comment, and
all that remains is to notify the public

of the closure. Such procedures are
contrary to the public interest because
of the need to immediately implement
this action to protect gray triggerfish and
to provide advance notice to the
recreational sector of the closure. Prior
notice and opportunity for public
comment would require time and would

potentially allow the recreational sector
to exceed the recreational ACL.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 19, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-05509 Filed 3—-20-19; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 54, 56, and 70
[Doc. #AMS—-LP—18-0095]

Proposed Amendments to Regulations
Governing Voluntary Grading of Meats,
Prepared Meats, Meat Products, Shell
Eggs, Poultry Products, and Rabbit
Products

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The U.S. Department of
Agriculture’s (USDA) Agricultural
Marketing Service (AMS) proposes to
amend its regulations governing the
voluntary grading and certification
relating to meats, prepared meats, meat
products, shell eggs, poultry products,
and rabbit products. Proposed
amendments include: Changing
terminology to scheduled and non-
scheduled, billing of holidays, billing
excessive hours over and above
agreement hours, and removing the
administrative volume charge. The
proposed amendments would
standardize and align billing practices
for services provided by the Livestock
and Poultry Program.

DATES: Comments must be received by
May 24, 2019.

ADDRESSES: Comments should be
submitted electronically at
www.regulations.gov. Comments may
also be submitted to: Julie Hartley,
Chief, Business Operations Branch,
Quality Assessment Division (QAD);
Livestock and Poultry Program, AMS,
USDA, 1400 Independence Avenue SW;
Room 3932-S, STOP 0258, Washington,
DC 20250-0258. Comments will be
made available for public inspection at
Room 3932-S of the above address
during regular business hours or
electronically at www.regulations.gov.
Comments received will be posted
without change, including any personal
information provided. All comments

should reference the docket number
AMS-LP-18-0095, the date of
submission, and the page number of this
issue of the Federal Register.

FOR FURTHER INFORMATION CONTACT: Julie
Hartley, Chief, Business Operations
Branch, Quality Assessment Division;
Livestock and Poultry Program,
Agricultural Marketing Service, U.S.
Department of Agriculture, Room 3932-
S, STOP 0258, 1400 Independence
Avenue SW, Washington, DC 20250—
0258; telephone (202) 720-7316; or
email to Julie.Hartley@ams.usda.gov.
SUPPLEMENTARY INFORMATION:

Executive Orders 12866 and 13771

This proposed rule would not meet
the definition of a significant regulatory
action contained in section 3(f) of
Executive Order 12866 and is not
subject to review by the Office of
Management and Budget (OMB).
Additionally, because this rule would
not meet the definition of a significant
regulatory action it does not trigger the
requirements contained in Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017, titled ‘Reducing
Regulation and Controlling Regulatory
Costs’”’ (February 2, 2017).

Regulatory Flexibility Act

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
[5 U.S.C. 601 et seq.], AMS has
considered the economic effect of this
action on small entities and has
determined that this proposed rule
would not have a significant economic
impact on a substantial number of small
business entities. The purpose of RFA is
to fit regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly burdened.

AMS has determined that this rule
would not have a significant impact on
a substantial number of small entities,
as defined by RFA, because the services
are voluntary and provided on a fee-for-
service basis and are not subject to
scalability based on the business size.

Approximately 728 applicants
subscribe to AMS’s voluntary, fee-for-
service activities that are subject to
these regulations. The U.S. Small
Business Administration’s Table of
Small Business Size Standards Matched
to North American Industry

Classification System Codes (NAICS)
identifies small business size by average
annual receipts or by the average
number of employees at a firm. This
information can be found in the Code of
Federal Regulations (CFR) at 13 CFR
parts 121.104, 121.106, and 121.201.

AMS requires that all applicants for
service provide information about their
company for the purpose of processing
bills. Information collected from an
applicant includes company name,
address, billing address, and similar
information. AMS started collecting
information about the size of the
business in May 2017, but it received
the majority of applications prior to May
2017. However, based on working
knowledge of these operations, AMS
estimates that roughly 25 percent of
current applicants may be classified as
small entities because they meet the
small business requirements of having
average annual receipts of $750,000 for
beef and poultry producers and
$15,000,000 for chicken egg producers
as set forth in 13 CFR 121’s Small
Business Size Standards by NAICS
Industry table (sectors 31-33, subsector
311—food manufacturing). The effects
of this rule are not expected to be
disproportionately greater or lesser for
small applicants than for larger
applicants. As described above, these
are voluntary, fee-for-service activities.

AMS is committed to complying with
the E-Government Act of 2002 to
promote the use of the internet and
other information technologies to
provide increased opportunities for
citizen access to government
information and services, and for other
purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this proposed rule.

Executive Order 13175

This action has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this proposed regulation would not have
substantial and direct effects on Tribal
governments and will not have
significant Tribal implications.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This proposed rule is
not intended to have retroactive effect.
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The Act prohibits states or political
subdivisions of a state to impose any
requirement that is in addition to, or
inconsistent with, any requirement of
the Act. There are no civil justice
implications associated with this rule.

Civil Rights Review

AMS has considered the potential
civil rights implications of this rule on
minorities, women, or persons with
disabilities to ensure that no person or
group shall be discriminated against on
the basis of race, color, national origin,
gender, religion, age, disability, sexual
orientation, marital or family status,
political beliefs, parental status, or
protected genetic information. This
proposed rule would not require
affected entities to relocate or alter their
operations in ways that could adversely
affect such persons or groups. Further,
this proposed rule would not deny any
persons or groups the benefits of the
program or subject any persons or
groups to discrimination.

Executive Order 13132

This proposed rule has been reviewed
under Executive Order 13132,
Federalism. This Order directs agencies
to construe, in regulations and
otherwise, a Federal statute to preempt
state law only when the statute contains
an express preemption provision. There
are no federalism implications
associated with this proposed rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), this proposed rule would
not change the information collection
and recordkeeping requirements
previously approved and will not
impose additional reporting or
recordkeeping burdens on users of these
voluntary services.

The information collection and
recordkeeping requirements of these
parts have been approved by OMB
under 44 U.S.C. chapter 35 and have
been assigned OMB Control Number
0581-0128.

In September 2014, three separate
OMB collections—OMB 0581-0127,
OMB 0581-0124, and OMB 0581—
0128—were merged, such that the
current OMB 0581-0128 pertains to
Regulations for Voluntary Grading,
Certification, and Standards and
includes 7 CFR parts 54, 56, and 70.

Background and Revisions

The Agricultural Marketing Act of
1946, as amended (7 U.S.C. 1621-1627),
hereinafter referred to as the “Act,”
directs and authorizes the Secretary of
Agriculture to facilitate the competitive

and efficient marketing of agricultural
products. AMS programs support a
strategic marketing perspective that
adapts product and marketing decisions
to consumer demands, ensures quality,
promotes a competitive and efficient
domestic and international marketplace,
and incorporates new technology. These
services include AMS’s grading
program, which verifies that product
meets USDA grade standards. At the
request of the buyer or seller, products
are officially graded by USDA allowing
product application of the grademark or
USDA shield. The grademark or USDA
shield indicates that USDA has
officially graded the product and it has
met all the requirements of the
designated quality standard. In addition,
AMS provides direct certification of
products, that meet end-user
specifications, in the facilities that
manufacture them. Specifications can be
for commodities purchased by USDA for
nutrition assistance programs, or to a
third-party requirement. Product
characteristics such as manner of cut,
color, and other attributes can be
directly examined by an AMS employee
to determine if a specification has been
met, and the product can be stamped
and marketed as “USDA Certified” or
“USDA Accepted as Specified.” This
service ensures purchasers receive
products that comply with their unique
specification requirements. Grading and
certification services are voluntary, with
users paying for the cost of the
requested service.

In 2013, AMS merged the Livestock
and Seed Program and Poultry Programs
to create the Livestock, Poultry, and
Seed (LPS) Program. Prior to the merger,
both Programs administered parallel
grading and certification services to
their respective industries with services
provided on a fee-for-service bases.
Following the merger, the LPS Program
created the Quality Assessment Division
(QAD) to oversee grading and
certification services carried out by the
Grading and Verification Division of the
former Livestock and Seed Program and
the Grading Branch of the former
Poultry Programs. The QAD continues
to bill customers with the billing rules
specified in the regulations governing
the grading of various commodities: 7
CFR 54—Meats, Prepared Meats and
Meat Products (Grading, Gertification,
and Standards); 7 CFR 56—Voluntary
Grading of Shell Eggs; and 7 CFR 70—
Voluntary Grading of Poultry Products
and Rabbit Products.

To improve efficiency and reduce
costs, QAD graders are cross-utilized
between the commodities. Cross-
utilization continues to increase as more
customers request services for more

than one commodity. Billing according
to two sets of rules (one set of rules for
part 54 and one set of rules for parts 56
and 70) is inefficient and causes
customer confusion. The proposed
amendments would standardize the
billing rules, remove customer
confusion, and increase efficiency in
billing administration by allowing QAD
to bill a customer for multiple services
and products with one set of rules.

Standardize Language

Proposed amendments would
standardize language for providing
service under an agreement or on an as-
needed basis. Services provided under
part 54 currently use the terms
“commitment” for services provided
under an agreement and ‘non-
commitment” for services provided on
an as-needed basis. Services provided
under parts 56 and 70 currently use the
terms “resident” for services provided
under an agreement and ‘‘non-resident”
for services provided on an as-needed
basis. The proposed language for all
parts would be “scheduled” for services
provided under an agreement and
“unscheduled” for services provided on
an as-needed basis.

AMS proposes to amend §§56.21 and
70.30 (proposed to be redesignated
§70.31) to standardize the application
for service language with that found in
§54.6. In addition to language currently
in §54.6, AMS published a proposed
rule in the Federal Register on February
5, 2019 to amend 7 CFR part 54, AMS—
LP-16—0080. The proposed
amendments in AMS-LP-16-0080
would add items 5 and 6 to §54.6 (a).
In this proposed rule, AMS proposes to
further amend § 54.6(a) by adding a
subparagraph after item 6 stating that
the applicant agrees to comply with the
terms and conditions of the regulations.
Proposed standardized language
includes the application requirements,
items that must be included in the
application, and the applicant’s
agreement to comply with the terms and
conditions of the regulations.

AMS proposes to redesignate §§ 70.30
through 70.37 as §§ 70.29 through 70.36,
respectively, and add § 70.37 Types of
service. The proposed addition of
§70.37 would clarify and align the
services AMS provides with § 56.28.

The proposed amendments would
revise §§54.28, 56.45, and 70.70 by
updating the sections with current
language and instructions for payment
of services.

Billing of Holidays

Proposed amendments would align
holiday billing rules for all services with
established policies for employee
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premium pay under authority of 5
U.S.C. chapter 55 and 5 CFR part 550.
Proposed amendments would revise
§§54.1, 56.1, and 70.1 by adding the
definition of Observed Legal Holidays.
The proposed addition of Observed
Legal Holidays would establish the “in
lieu of holiday” for a holiday that falls
on a Saturday or Sunday. Proposed
amendments would also charge the
holiday rate for hours worked on
observed legal holidays.

Currently, services covered under part
54 are billed the holiday rate only on
the actual holiday when worked, and if
the actual holiday is not worked, no
charge is applied. Additionally,
holidays that fall on Saturday or Sunday
but are observed on a Friday or Monday
are billed at the commitment rate, not
the holiday rate.

The proposed amendments would
revise § 54.27(c) for scheduled and non-
scheduled bases to state the holiday
hourly rate would be charged for hours
worked on observed legal holidays. The
impact analysis for services provided
under this part would be less than a
$50,000 increase in costs to the meat
industry.

The following scenarios demonstrate
how billing for hours worked on
observed legal holidays would change
under the proposed amendments:

Scenario #1

A facility has a commitment
agreement for 8 hours of service. Service
is provided for 4 hours on a Friday,
which is the observed legal holiday for
an actual holiday that falls on Saturday.

O Currently: The facility is charged
the commitment rate for 8 hours on the
agreement.

O Proposed: The facility is charged
the holiday rate for the 4 hours worked.

Scenario #2

A facility requests 8 hours of service
(non-commitment) on a Friday, which is
the observed legal holiday for an actual
holiday that falls on Saturday.

O Currently: The facility is charged
the non-commitment rate for 8 hours.

O Proposed: The facility is charged
the non-commitment holiday rate for 8
hours.

Currently, services covered under
parts 56 and 70 are billed the regular
rate on the holiday even if the holiday
is not worked, the holiday rate when
service is provided on the grader’s
scheduled holiday,! and the overtime
rate when service is provided on a

11f the grader’s scheduled day off falls on a legal
holiday, the grader’s holiday moves to the
preceding or following day (thus becoming his or
her scheduled holiday).

holiday in excess of the hours stated on
the agreement.

The proposed amendments would
revise §§ 56.46, 56.52, 70.71, and 70.77
to state that the holiday hourly rate
would be charged for hours worked on
observed legal holidays. The impact for
services provided under these parts
would be minimal and to the benefit of
the applicant in most cases. Impact
analysis shows an average cost savings
of $2,200 annually per applicant.

The following scenarios demonstrate
how billing for hours worked on
observed legal holidays would change
under the proposed amendments:

Scenario #1

—A facility has a resident agreement for
providing service Monday-Friday, 8
hours each day. The actual holiday is
a Monday and no service provided.

O Currently: The facility is charged
the resident regular rate for 8 hours on
the agreement.

O Proposed: The facility will not be
charged.

Scenario #2

—A facility has a resident agreement for
providing service Monday—Friday, 8
hours each day. Service is provided
on Monday, which is the observed
legal holiday for an actual holiday
that falls on Sunday.

O Currently: The facility is charged
the resident regular rate for 8 hours on
the agreement. The facility is charged
the holiday rate if the grader claims it
is his/her actual or in lieu of holiday
worked.

O Proposed: The facility will only be
charged the holiday rate.

Scenario #3

—A facility has a resident agreement for
providing service Monday-Friday, 8
hours each day. Service is provided
for 10 hours on Monday, which is the
observed legal holiday for an actual
holiday that falls on Sunday.

O Currently: The facility is charged
the resident regular rate for 8 hours on
the agreement. The facility is charged
the holiday rate if the grader claims it
is his/her actual or in lieu of holiday
worked, plus the overtime rate for 2
hours.

O Proposed: The facility will be
charged the holiday rate for 10 hours.

AMS proposes to further clarify and
align rates charged for services.
Proposed amendments would update
§§54.27, 56.46, 56.52, 70.71, and 70.77
and include the specific rates charged to
plants for scheduled and unscheduled
services.

Billing Excessive Hours Over and Above
Agreement Hours

AMS proposes to align billing rates
for services provided over and above
agreement hours and following a
reasonable amount of billed overtime.
Currently services under part 54 are
charged the non-commitment rate while
services provided under parts 56 and 70
are charged the resident overtime rate
for hours in excess of their agreement.
AMS proposes to align all services and
use the unscheduled rate (the current
non-commitment or fee rate) when
services are provided over and above
their agreement and following a
reasonable amount of billed overtime.
This amendment would affect only
services provided under parts 56 and 70
and cause a higher rate to be charged to
applicants who request additional
staffing outside of the scheduled shifts
for which AMS agreed to provide
service. Impact analysis shows an
average cost increase of $3,700 annually
for applicants that request additional
graders.

The following scenarios demonstrate
how billing for additional staffing
outside the agreed-upon scheduled
shifts would change under the proposed
amendments:

Scenario #1

—A facility has an agreement for
providing service Monday—Friday, 8
hours each day. The facility uses
service for 10 hours on Monday,
Wednesday, and Friday and requests
service to be provided for 6 hours on
Saturday.

O Currently: The facility is charged
the overtime rate for 12 hours (service
provided Monday, Wednesday, and
Friday for 2 hours each day above the
agreement, plus 6 hours on Saturday).

O Proposed: The facility will be
charged the overtime rate for 6 hours
(service provided Monday, Wednesday,
and Friday for 2 hours each day above
the agreement) and the unscheduled
rate for 6 hours of service provided on
Saturday.

Scenario #2

—A facility has an agreement for
providing service Monday-Friday, 8
hours each day, 1st shift. The facility
requests additional service to be
provided for Monday-Friday, 8 hours
each day on 2nd shift for four weeks.
O Currently: The facility is charged

the overtime rate for all additional hours

of service provided.

O Proposed: The facility will be
charged the unscheduled rate for all
hours of service provided on the 2nd
shift.
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Scenario #3

—A facility has an agreement for
providing service Monday—Friday, 8
hours each day. Through the holidays,
the facility requests an additional
grader to provide service for Monday—
Friday, 8 hours each day.

O Currently: The facility is charged
the overtime rate for all hours of service
provided by the additional grader.

O Proposed: The facility will be
charged the unscheduled rate for all
hours of service provided by the
additional grader.

Remove Administrative Volume Charge

Poultry and shell egg services
provided under parts 56 and 70 are
billed an administrative volume charge
in addition to the hourly rates assessed
for providing service. This charge was
established to cover overhead costs
associated with grading and certification
services. In 2014, AMS incorporated
new formulas for establishing yearly fee
rates into all grading regulations; these
new formulas do not include the
administrative volume charge, nor do
they allow for an increase to the
administrative rate. The administrative
volume charge was last increased in
2009, and it does not adequately cover
overhead costs associated with these
voluntary services. The proposed
amendments would remove the
administrative volume charge altogether
from §§56.52(a)(4) and 70.77(a)(4) and
(5) and would allow QAD to charge
hourly rates that encompass all costs for
providing service. This amendment
would affect only services provided
under parts 56 and 70. QAD estimates
that plants with a single or double shift
scheduled (40 or 80 hours) would see a
minor cost savings of $7,500 annually
from the removal of the administrative
charge and the creation of the new
hourly rates, while plants with four
shifts scheduled (160 hours) will see an
increase of $32,000 annually.

List of Subjects
7 CFR Part 54

Voluntary standards, Meat, Meat
products, Meat grading.

7 CFR Part 56

Voluntary standards, Eggs, Egg
products, Shell egg grading, Shell egg
inspections.

7 CFR Part 70

Voluntary standards, Poultry, Poultry
products, Rabbit, Poultry grading,
Rabbit grading.

For the reasons set forth in the
preamble, AMS proposes to amend 7
CFR parts 54, 56, and 70 as follows:

PART 54—MEATS, PREPARED
MEATS, AND MEAT PRODUCTS
(GRADING, CERTIFICATION, AND
STANDARDS)

m 1. The authority citation for 7 CFR
part 54 continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

m 2. Amend § 54.1 by revising the
section heading and adding in
alphabetical order a definition for
“observed legal holiday” to read as
follows:

§54.1 Meaning of words and terms
defined.

* * * * *

Observed legal holiday. When a
holiday falls on a weekend—Saturday or
Sunday—the holiday usually is
observed on Monday (if the holiday falls
on Sunday) or Friday (if the holiday
falls on Saturday).

* * * * *

m 3. Revise § 54.6 to read as follows:

§54.6 How to obtain service.

(a) Application. (1) Any person may
apply for service with respect to
products in which he or she has a
financial interest by completing the
required application for service. In any
case in which the service is intended to
be furnished at an establishment not
operated by the applicant, the
application must be approved by the
operator of such establishment and such
approval shall constitute an
authorization for any employee of the
Department to enter the establishment
for the purpose of performing his or her
functions under the regulations. The
application must include:

(i) Name and address of the
establishment at which service is
desired;

(ii) Name and mailing address of the
applicant;

(iii) Financial interest of the applicant
in the products, except where
application is made by a representative
of a Government agency in the
representative’s official capacity;

(iv) Signature of the applicant (or the
signature and title of the applicant’s
representative);

(v) Indication of the legal status of the
applicant as an individual, partnership,
corporation, or other form of legal
entity; and

(vi) The legal designation of the
applicant’s business as a small or large
business, as defined by the U.S. Small
Business Administration’s North
American Industry Classification
System (NAICS) Codes.

(2) In making application, the
applicant agrees to comply with the

terms and conditions of the regulations
(including, but not being limited to,
such instructions governing grading of
products as may be issued from time to
time by the Administrator). No member
of or Delegate to Congress or Resident
Commissioner shall be admitted to any
benefit that may arise from such service
unless derived through service rendered
a corporation for its general benefit. Any
change in such status, at any time while
service is being received, shall be
promptly reported by the person
receiving the service to the grading
office designated by the Director or
Chief to process such requests.

(b) Notice of eligibility for service. The
applicant will be notified whether the
application is approved or denied.

m 4. Amend § 54.27 by revising
paragraph (c) to read as follows:

§54.27 Fees and other charges for
service.
* * * * *

(c) Fees for service—(1) On a
scheduled basis. Minimum fees for
service performed under a scheduled
agreement or an agreement by
memorandum will be based on 8 hours
per day, Monday through Friday,
excluding observed Federal legal
holidays occurring Monday through
Friday on which no grading and
certification services are performed. The
Agency reserves the right to use any
grader assigned to the plant under a
scheduled agreement to perform service
for other applicants and no charge will
be assessed to the scheduled applicant
for the number of hours charged to the
other applicant. Charges to plants are as
follows:

(i) The regular hourly rate will be
charged for hours worked in accordance
with the approved tour of duty on the
application for service between the
hours of 6 a.m. and 6 p.m.

(ii) The overtime rate will be charged
for hours worked in excess of the
approved tour of duty on the
application for service.

(iii) The holiday hourly rate will be
charged for hours worked on observed
legal holidays.

(iv) The night differential rate (for
regular or overtime hours) will be
charged for hours worked between 6
p-m. and 6 a.m.

(v) The Sunday differential rate (for
regular or overtime hours) will be
charged for hours worked on a Sunday.

(2) On an unscheduled basis.
Minimum fees for service performed
under an unscheduled basis agreement
will be based on the time required to
render the service, calculated to the
nearest 15-minute period, including
official grader’s travel and certificate,
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memorandum, and/or report
preparation time performed in
connection with the performance of
service. A minimum charge of one-half
hour shall be made for service pursuant
to each request notwithstanding that the
time required to perform service may be
less than 30 minutes. Charges to plants
are as follows:

(i) The regular hourly rate will be
charged for the first 8 hours worked per
grader per day for all days except
observed legal holidays.

(ii) The overtime rate will be charged
for hours worked in excess of 8 hours
per grader per day for all days except
observed legal holidays.

(iii) The holiday hourly rate will be
charged for hours worked on observed
legal holidays.

* * * * *

m 5. Revise § 54.28 to read as follows:

§54.28 Payment of fees and other
charges.

Fees and other charges for service
must be paid in accordance with the
following provisions unless otherwise
provided in the cooperative agreement
under which the service is furnished.
Upon receipt of billing for fees and
other charges for service, the applicant
will remit by check, electronic funds
transfer, draft, or money order made
payable to the National Finance Center.
Payment for the service must be made
in accordance with directions on the
billing statement, and such fees and
charges must be paid in advance if
required by the official grader or other
authorized official.

PART 56—VOLUNTARY GRADING OF
SHELL EGGS

m 6. The authority citation for 7 CFR
part 56 continues to read as follows:

Authority: 7 U.S.C. 1621-1627.
m 7. Amend §56.1 by adding in
alphabetical order a definition for

“observed legal holiday” to read as
follows:

§56.1 Meaning of words and terms
defined.
* * * * *

Observed legal holiday. When a
holiday falls on a weekend—Saturday or
Sunday—the holiday usually is
observed on Monday (if the holiday falls
on Sunday) or Friday (if the holiday
falls on Saturday).

* * * * *

m 8. Revise § 56.21 to read as follows:
§56.21 How application for service may be
made; conditions of service.

(a) Application. (1) Any person may
apply for service with respect to

products in which he or she has a
financial interest by completing the
required application for service. In any
case in which the service is intended to
be furnished at an establishment not
operated by the applicant, the
application must be approved by the
operator of such establishment and such
approval shall constitute an
authorization for any employee of the
Department to enter the establishment
for the purpose of performing his or her
functions under the regulations. The
application must include:

(i) Name and address of the
establishment at which service is
desired;

(ii) Name and mailing address of the
applicant;

(iii) Financial interest of the applicant
in the products, except where
application is made by a representative
of a Government agency in the
representative’s official capacity;

(iv) Signature of the applicant (or the
signature and title of the applicant’s
representative);

(v) Indication of the legal status of the
applicant as an individual, partnership,
corporation, or other form of legal
entity; and

(vi) The legal designation of the
applicant’s business as a small or large
business, as defined by the U.S. Small
Business Administration’s North
American Industry Classification
System (NAICS) Codes.

(2) In making application, the
applicant agrees to comply with the
terms and conditions of the regulations
(including, but not being limited to,
such instructions governing grading of
products as may be issued from time to
time by the Administrator). No member
of or Delegate to Congress or Resident
Commissioner shall be admitted to any
benefit that may arise from such service
unless derived through service rendered
a corporation for its general benefit. Any
change in such status, at any time while
service is being received, shall be
promptly reported by the person
receiving the service to the grading
office designated by the Director or
Chief to process such requests.

(b) Notice of eligibility for service. The
applicant will be notified whether the
application is approved or denied.

m 9. Revise §56.28 to read as follows:

§56.28 Types of service.

(a) Noncontinuous grading service.
Service is performed on an unscheduled
basis, with no scheduled tour of duty,
and when an applicant requests grading
of a particular lot of shell eggs. Charges
or fees are based on the time, travel, and
expenses needed to perform the work.
This service may be referred to as

unscheduled grading service. Shell eggs
graded under unscheduled grading
service are not eligible to be identified
with the official grademarks shown in
§56.36.

(b) Continuous grading service on a
scheduled basis. Service on a scheduled
basis has a scheduled tour of duty and
is performed when an applicant
requests that a USDA licensed grader be
stationed in the applicant’s processing
plant and grade shell eggs in accordance
with U.S. Standards. The applicant
agrees to comply with the facility,
operating, and sanitary requirements of
scheduled service. Minimum fees for
service performed under a scheduled
agreement will be based on the hours of
the regular tour of duty. Shell eggs
graded under scheduled grading service
are eligible to be identified with the
official grademarks shown in § 56.36
only when processed and graded under
the supervision of a grader or quality
assurance inspector as provided in
§56.39.

(c) Temporary grading service. Service
is performed when an applicant
requests an official plant number with
service provided on an unscheduled
basis. The applicant must meet all
facility, operating, and sanitary
requirements of continuous service.
Charges or fees are based on the time
and expenses needed to perform the
work. Shell eggs graded under
temporary grading service are eligible to
be identified with the official
grademarks only when they are
processed and graded under the
supervision of a grader or quality
assurance inspector as provided in
§56.39.

m 10. Amend § 56.45 by revising
paragraphs (a) and (b) to read as follows:

§56.45 Payment of fees and charges.

(a) Fees and charges for any grading
service must be paid by the interested
party making the application for such
grading service, in accordance with the
applicable provisions of this section and
§§56.46 to 56.53, inclusive.

(b) Fees and charges for any grading
service shall, unless otherwise required
pursuant to paragraph (c) of this section,
be paid by check, electronic funds
transfer, draft, or money order made
payable to the National Finance Center.
Payment for the service must be made
in accordance with directions on the
billing statement, and such fees and
charges must be paid in advance if
required by the official grader or other

authorized official.
* * * * *

m 11. Amend § 56.46 by revising the
section heading, and paragraphs (a)
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introductory text and (c) to read as
follows:

§56.46 Charges for service on an
unscheduled basis.

(a) Unless otherwise provided in this
part, the fees to be charged and
collected for any service performed, in
accordance with this part, on an
unscheduled basis shall be based on the
applicable formulas specified in this
section. For each calendar year or crop
year, AMS will calculate the rate for
grading services, per hour per program

employee using the following formulas:

(c) Fees for unscheduled grading
services will be based on the time
required to perform the services. The
hourly charges shall include the time
actually required to perform the grading,
waiting time, travel time, and any
clerical costs involved in issuing a
certificate. Charges to plants are as
follows:

(1) The regular hourly rate shall be
charged for the first 8 hours worked per
grader per day for all days except
observed legal holidays.

(2) The overtime rate shall be charged
for hours worked in excess of 8 hours
per grader per day for all days except
observed legal holidays.

(3) The holiday hourly rate will be
charged for hours worked on observed
legal holidays.

* * * * *

W 12. Revise § 56.47 to read as follows:

§56.47 Fees for appeal grading or review
of a grader’s decision.

The costs of an appeal grading or
review of a grader’s decision shall be
borne by the appellant on an
unscheduled basis at rates set forth in
§56.46, plus any travel and additional
expenses. If the appeal grading or
review of a grader’s decision discloses
that a material error was made in the
original determination, no fee or
expenses will be charged.

m 13. Amend § 56.52 by revising the
section heading, introductory text, and
paragraph (a) to read as follows:

§56.52 Charges for services on a
scheduled basis.

Fees to be charged and collected for
any grading service, other than for an
appeal grading, on a scheduled grading
basis, will be determined based on the
formulas in this part. The fees to be
charged for any appeal grading shall be
as provided in § 56.47.

(a) Charges. The charges for the
grading of shell eggs shall be paid by the
applicant for the service and shall
include items listed in this section as
are applicable. Payment for the full cost

of the grading service rendered to the
applicant shall be made by the applicant
to the National Finance Center. Such
full costs shall comprise such of the
items listed in this section as are due
and included in the bill or bills covering
the period or periods during which the
grading service was rendered. Bills are
payable upon receipt.

(1) When a signed application for
service has been received, the State
supervisor or his designee will complete
a plant survey pursuant to § 56.30. The
costs for completing the plant survey
will be charged to the applicant on an
unscheduled basis as described in
§56.46. No charges will be assessed
when the application is required
because of a change in name or
ownership. If service is not installed
within 6 months from the date the
application is filed, or if service is
inactive due to an approved request for
removal of a grader or graders(s) for a
period of 6 months, the application will
be considered terminated. A new
application may be filed at any time. In
addition, there will be a charge of $300
if the application is terminated at the
request of the applicant for reasons
other than for a change in location
within 12 months from the date of the
inauguration of service.

(2) Charges for the cost of each grader
assigned to a plant will be calculated as
described in § 56.46. Minimum fees for
service performed under a scheduled
agreement shall be based on the hours
of the regular tour of duty. The Agency
reserves the right to use any grader
assigned to the plant under a scheduled
agreement to perform service for other
applicants except that no charge will be
assessed to the scheduled applicant for
the number of hours charged to the
other applicant. Charges to plants are as
follows:

(i) The regular hourly rate shall be
charged for hours worked in accordance
with the approved tour of duty on the
application for service between the
hours of 6 a.m. and 6 p.m.

(ii) The overtime rate shall be charged
for hours worked in excess of the
approved tour of duty on the
application for service.

(iii) The holiday hourly rate will be
charged for hours worked on observed
legal holidays.

(iv) The night differential rate (for
regular or overtime hours) will be
charged for hours worked between 6
p-m. and 6 a.m.

(v) The Sunday differential rate (for
regular or overtime hours) will be
charged for hours worked on a Sunday.

(vi) For all hours of work performed
in a plant without an approved tour of
duty, the charge will be one of the

applicable hourly rates in § 56.46, plus
actual travel expenses incurred by AMS.
(3) A charge at the hourly rates
specified in § 56.46, plus actual travel
expenses incurred by AMS for
intermediate surveys to firms without

grading service in effect.
* * * * *

§56.54 [Removed and Reserved]
W 14. Remove and reserve § 56.54.

PART 70—VOLUNTARY GRADING OF
POULTRY PRODUCTS AND RABBIT
PRODUCTS

m 15. The authority citation for part 70
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

m 16. Amend § 70.1 by adding in
alphabetical order a definition for
“observed legal holiday” to read as
follows:

§70.1 Definitions.

* * * * *

Observed legal holiday. When a
holiday falls on a weekend—Saturday or
Sunday—the holiday usually is
observed on Monday (if the holiday falls
on Sunday) or Friday (if the holiday
falls on Saturday).

* * * * *

§70.30 [Redesignated as §70.29]
m 17. Redesignate § 70.30 as § 70.29.

§70.31 [Redesignated as §70.30]

m 18. Redesignate § 70.31 as § 70.30 and
revise it to read as follows:

§70.30 How application for service may be
made; conditions of service.

(a) Application. (1) Any person may
apply for service with respect to
products in which he or she has a
financial interest by completing the
required application for service. In any
case in which the service is intended to
be furnished at an establishment not
operated by the applicant, the
application must be approved by the
operator of such establishment and such
approval constitutes an authorization
for any employee of the Department to
enter the establishment for the purpose
of performing his or her functions under
the regulations. The application shall
include:

(i) Name and address of the
establishment at which service is
desired;

(ii) Name and mailing address of the
applicant;

(iii) Financial interest of the applicant
in the products, except where
application is made by a representative
of a Government agency in the
representative’s official capacity;
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(iv) Signature of the applicant (or the
signature and title of the applicant’s
representative);

(v) Indication of the legal status of the
applicant as an individual, partnership,
corporation, or other form of legal
entity; and

(vi) The legal designation of the
applicant’s business as a small or large
business, as defined by the U.S. Small
Business Administration’s North
American Industry Classification
System (NAICS) Codes.

(2) In making application, the
applicant agrees to comply with the
terms and conditions of the regulations
(including, but not being limited to,
such instructions governing grading of
products as may be issued from time to
time by the Administrator). No member
of or Delegate to Congress or Resident
Commissioner shall be admitted to any
benefit that may arise from such service
unless derived through service rendered
a corporation for its general benefit. Any
change in such status, at any time while
service is being received, shall be
promptly reported by the person
receiving the service to the grading
office designated by the Director or
Chief to process such requests.

(b) Notice of eligibility for service. The
applicant will be notified whether the
application is approved or denied.

§§70.32 through 70. 37 [Redesignated as
§§70.31 through 70.36]

m 19. Redesignate §§ 70.32 through
70.37 as §§70.31 through 70.36,
respectively.

m 20. Add new § 70.37 toread as
follows:

§70.37 Types of Service.

(a) Noncontinuous grading service.
Service is performed on an unscheduled
basis, with no scheduled tour of duty,
and when an applicant requests grading
of a particular lot of poultry or rabbit
product. Charges or fees are based on
the time, travel, and expenses needed to
perform the work. This service may be
referred to as unscheduled grading
service. Poultry and rabbit products
graded under unscheduled grading
service are not eligible to be identified
with the official grademarks shown in
§70.51.

(b) Continuous grading service on a
scheduled basis. Service on a scheduled
basis has a scheduled tour of duty and
is performed when an applicant
requests that a USDA licensed grader be
stationed in the applicant’s plant or
warehouse and grade poultry and rabbit
products in accordance with U.S.
Standards. The applicant agrees to
comply with the facility, operating, and
sanitary requirements of scheduled

service. Minimum fees for service
performed under a scheduled agreement
shall be based on the hours of the
regular tour of duty. Poultry and rabbit
products graded under scheduled
grading service are eligible to be
identified with the official grademarks
shown in § 70.51 only when processed
and graded under the supervision of a
grader.

(¢) Temporary grading service. Service
is performed when an applicant
requests an official plant number with
service provided on an unscheduled
basis. The applicant must meet facility,
operating, and sanitary requirements of
continuous service. Charges or fees are
based on the time and expenses needed
to perform the work. Poultry and rabbit
products graded under temporary
grading service are eligible to be
identified with the official grademarks
only when they are processed and
graded under the supervision of a
grader.

m 21. Amend § 70.70 by revising
paragraphs (a) and (b) to read as follows:

§70.70 Payment of fees and charges.

(a) Fees and charges for any grading
service shall be paid by the interested
party making the application for such
grading service, in accordance with the
applicable provisions of this section and
§§70.71 to 70.78, inclusive.

(b) Fees and charges for any grading
service shall, unless otherwise required
pursuant to paragraph (c) of this section,
be paid by check, electronic funds
transfer, draft, or money order made
payable to the National Finance Center.
Payment for the service must be made
in accordance with directions on the
billing statement, and such fees and
charges must be paid in advance if
required by the official grader or other
authorized official.

* * * * *

m 22. Amend § 70.71 by revising the
section heading, introductory text; and
paragraph (c) to read as follows:

§70.71 Charges for services on an
unscheduled basis.

Unless otherwise provided in this
part, the fees to be charged and
collected for any service performed, in
accordance with this part, on an
unscheduled basis shall be based on the
applicable formulas specified in this
section.

* * * * *

(c) Fees for unscheduled grading
services will be based on the time
required to perform the services. The
hourly charges will include the time
actually required to perform the grading,
waiting time, travel time, and any
clerical costs involved in issuing a

certificate. Charges to plants are as
follows:

(1) The regular hourly rate will be
charged for the first 8 hours worked per
grader per day for all days except
observed legal holidays.

(2) The overtime rate will be charged
for hours worked in excess of 8 hours
per grader per day for all days except
observed legal holidays.

(3) The holiday hourly rate will be
charged for hours worked on observed
legal holidays.

m 23. Revise § 70.72 to read as follows:

§70.72 Fees for appeal grading or review
of a grader’s decision.

The costs of an appeal grading or
review of a grader’s decision, shall be
borne by the appellant on an
unscheduled basis at rates set forth in
§70.71, plus any travel and additional
expenses. If the appeal grading or
review of a grader’s decision discloses
that a material error was made in the
original determination, no fee or
expenses will be charged.

§70.76 [Removed and Reserved]

m 24. Remove and reserve § 70.76.

m 25. Amend § 70.77 by revising the
section heading, introductory text; and
paragraph (a) to read as follows:

§70.77 Charges for services on a
scheduled basis.

Fees to be charged and collected for
any grading service, other than for an
appeal grading, on a scheduled grading
basis, will be determined based on the
formulas in this part. The fees to be
charged for any appeal grading will be
as provided in §70.71.

(a) Charges. The charges for the
grading of poultry and rabbits and
edible products thereof must be paid by
the applicant for the service and will
include items listed in this section as
are applicable. Payment for the full cost
of the grading service rendered to the
applicant shall be made by the applicant
to the National Finance Center. Such
full costs shall comprise such of the
items listed in this section as are due
and included in the bill or bills covering
the period or periods during which the
grading service was rendered. Bills are
payable upon receipt.

(1) When a signed application for
service has been received, the State
supervisor or his designee will complete
a plant survey pursuant to § 70.34. The
costs for completing the plant survey
will be borne by the applicant on an
unscheduled basis as described in
§70.71. No charges will be assessed
when the application is required
because of a change in name or
ownership. If service is not installed
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within 6 months from the date the
application is filed, or if service is
inactive due to an approved request for
removal of a grader or graders for a
period of 6 months, the application will
be considered terminated. A new
application may be filed at any time. In
addition, there will be a charge of $300
if the application is terminated at the
request of the applicant for reasons
other than for a change in location
within 12 months from the date of the
inauguration of service.

(2) Charges for the cost of each grader
assigned to a plant will be calculated as
described in § 70.71. Minimum fees for
service performed under a scheduled
agreement will be based on the hours of
the regular tour of duty. The Agency
reserves the right to use any grader
assigned to the plant under a scheduled
agreement to perform service for other
applicants and no charge will be
assessed to the scheduled applicant for
the number of hours charged to the
other applicant. Charges to plants are as
follows:

(i) The regular hourly rate will be
charged for hours worked in accordance
with the approved tour of duty on the
application for service between the
hours of 6 a.m. and 6 p.m.

(ii) The overtime rate will be charged
for hours worked in excess of the
approved tour of duty on the
application for service.

(iii) The holiday hourly rate will be
charged for hours worked on observed
legal holidays.

(iv) The night differential rate (for
regular or overtime hours) will be
charged for hours worked between 6
p.-m. and 6 a.m.

(v) The Sunday differential rate (for
regular or overtime hours) will be
charged for hours worked on a Sunday.

(vi) For all hours of work performed
in a plant without an approved tour of
duty, the charge will be one of the
applicable hourly rates in § 70.71 plus

actual travel expenses incurred by AMS.

(3) A charge at the hourly rates
specified in § 70.71, plus actual travel
expenses incurred by AMS for
intermediate surveys to firms without
grading service in effect.

* * * * *

Dated: March 8, 2019,
Bruce Summers,
Administrator.
[FR Doc. 2019-04600 Filed 3—-22-19; 8:45 am|
BILLING CODE 3410-02-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-135671-17]

RIN 1545-B0O44

Partnership Transactions Involving
Equity Interests of a Partner

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations to amend final
regulations that prevent a corporate
partner from avoiding corporate-level
gain through transactions with a
partnership involving equity interests of
the partner or certain related entities.
These regulations affect partnerships
and their partners.

DATES: Comments and requests for a
public hearing must be received by June
24, 2019.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-135671-17), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-135671—
17), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW,
Washington, DC 20224, or sent
electronically, via the Federal
eRulemaking Portal at http://
www.regulations.gov (IRS REG-135671—
17).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Kevin I. Babitz, (202) 317-6852, or Mary
Brewer, (202) 317—6975; concerning
submission of comments or to request a
public hearing, Regina L. Johnson at
(202) 317-6901.

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

This notice of proposed rulemaking
contains amendments to the Income Tax
Regulations (26 CFR part 1) under
section 337(d) of the Internal Revenue
Code (Code) set forth in §1.337(d)-3
(final regulations) that prevent a
corporate partner from using a
partnership to avoid recognition of
corporate-level gain. The final
regulations largely adopted proposed
regulations (REG—-149518-03) published
in the Federal Register (80 FR 33451) on
June 12, 2015 (2015 regulations) with
minor, nonsubstantive clarifying
changes in response to requests for

further certainty in the single comment
letter received on the proposed
regulations. See the Explanation of
Provisions section of the preamble to TD
9833 (83 FR 26580 (June 8, 2018)) for a
detailed discussion of each of the
specific points raised in the comment
letter received on the 2015 regulations.

The rules set forth in this notice of
proposed rulemaking contain
substantive modifications to the final
regulations relating to the definition of
Stock of the Corporate Partner.
Accordingly, the Treasury Department
and the IRS determined it appropriate to
publish these modifications in the form
of new proposed regulations to afford
the public the opportunity to submit
additional comments.

1. Stock of the Corporate Partner:
Attribution

The final regulations apply to certain
partnerships that hold stock of a
Corporate Partner. For this purpose, a
Corporate Partner is defined as a person
that holds or acquires an interest in a
partnership and that is classified as a
corporation for federal income tax
purposes. The final regulations define
Stock of the Corporate Partner
expansively to include stock and other
equity interests, including warrants,
other options, and similar interests,
either in the Corporate Partner or in a
corporation (referred to in this
Background and Explanation of
Provisions section as a Controlling
Corporation) that controls the Corporate
Partner within the meaning of section
304(c), except that section 318(a)(1) and
(3) would not apply. Stock of the
Corporate Partner also includes an
interest in any entity to the extent that
the value of the interest is attributable
to Stock of the Corporate Partner.

The final regulations adopted a
definition of Stock of the Corporate
Partner that was modified as compared
to the definition in the regulations that
the Treasury Department and the IRS
proposed on December 15, 1992 (PS—
91-90, REG-208989-90, 1993—1 CB 919)
(1992 proposed regulations). The final
regulations broadened the definition of
Stock of the Corporate Partner with
respect to the relationship needed for a
Controlling Corporation to be treated as
controlling the Corporate Partner (using
a modified section 304(c) standard
instead of section 1504(a)) but also
narrowed the definition, generally
excluding sister corporations and
subsidiary corporations of the Corporate
Partner from being treated as
Controlling Corporations.

More specifically, the final
regulations define Stock of a Corporate
Partner by including stock and other
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equity interests of any corporation that
controls the Corporate Partner within
the meaning of section 304(c), except
that section 318(a)(1) and (3) shall not
apply (section 304(c) control). In
contrast, the 1992 proposed regulation’s
definition was limited to stock or other
equity interests issued by the Corporate
Partner and its “section 337(d)
affiliates”—that is any corporation that
is a member of an affiliated group as
defined in section 1504(a) of the Code
without regard to section 1504(b).

Section 304(c) control generally exists
when there is ownership of stock of a
corporation possessing at least 50
percent of the total combined voting
power of all classes of the corporation’s
stock entitled to vote or at least 50
percent of the value of the shares of all
classes of stock of the corporation, while
control of a corporation under section
1504(a)(2) requires ownership of stock
of the corporation possessing at least 80
percent of the total voting power of the
stock of the corporation and at least 80
percent of the total value of the stock of
the corporation. The Treasury
Department and the IRS adopted this
lower ownership threshold for
determining control in the final
regulations as a more appropriate
standard for this purpose because
General Utilities repeal could more
easily be avoided by acquiring stock of
a corporation that owns less than 80
percent of the vote and value of the
Corporate Partner’s stock. See General
Utilities & Operating Co. v. Helvering,
296 U.S. 200 (1935).

While section 304(c) incorporates the
constructive ownership rules of section
318(a) with some modifications, the
2015 regulations excluded the
application of section 318(a)(1) and (3)
from their definition of control.

The commenter that submitted the
only comment on the 2015 regulations
demonstrated that families could use
the exclusion of section 318(a)(1)
attribution from the determination of
section 304(c) control to structure
transactions using partnerships to
eliminate gain on appreciated assets or
contravene the purposes of section
337(d) in other ways. For example—

Husband owns 90 percent of corporation
A, which owns 49 percent of Corporate
Partner (CP). Wife owns 90 percent of
corporation B, which also owns 49 percent of
CP. CP owns an interest in partnership PRS.
Under these facts, because the 2015
regulations determined section 304(c) control
without applying the section 318(a)(1) family
attribution rule, neither A nor B control CP.
Accordingly, other partners in Partnership
could contribute stock of A and B to PRS in
exchange for an interest in PRS without
triggering gain to A or B.

The Treasury Department and the IRS
agree with the commenter that
excluding section 318(a)(1) attribution
from the determination of section 304(c)
control could produce unintended
results. In addition, the Treasury
Department and the IRS have
determined that taxpayers can structure
transactions to take advantage of the
exclusion of section 318(a)(3) attribution
from the determination of section 304(c)
control. For example, in the preceding
fact pattern, if the interests held by
Husband and Wife were instead held by
a single corporation, X, neither A nor B
would control CP without the
application of section 318(a)(3)
attribution.

As aresult, the Treasury Department
and the IRS propose to modify the
definition of Stock of the Corporate
Partner to eliminate the exclusion of
section 318(a)(1) and (3) attribution
from the determination of section 304(c)
control. However, as explained below,
the Treasury Department and the IRS
propose to limit this expanded
definition of Stock of the Corporate
Partner to entities that own a direct or
indirect interest in the Corporate
Partner.

The exclusion of attribution under
sections 318(a)(1) and 318(a)(3) in the
2015 regulations and the final
regulations was intended to limit
section 304(c) control to entities that
own a direct or indirect interest in the
Corporate Partner, while excluding
entities that do not own a direct or
indirect interest in the Corporate
Partner. To implement this intent more
precisely, the Treasury Department and
the IRS propose to limit the proposed
scope of section 304(c) control to
ownership, direct or indirect, of an
interest in the Corporate Partner. For the
purpose of testing direct or indirect
ownership of an interest in the
Corporate Partner, ownership of Stock
of the Corporate Partner would be
attributed to an entity under section
318(a)(2) (except that the 50-percent
ownership limitation in section
318(a)(2)(C) would not apply) and under
section 318(a)(4), but otherwise without
regard to section 318. Thus, sections
318(a)(1), 318(a)(3), and 318(a)(5) would
not apply for determining whether an
entity directly or indirectly owns an
interest in Stock of the Corporate
Partner, but once an entity is found to
directly or indirectly own an interest in
such stock, then the section 304(c)
control definition would apply in its
entirety to determine whether the tested
entity is a Controlling Corporation. The
Treasury Department and the IRS
continue to study the appropriate scope
of the definition of Stock of the

Corporate Partner, and request
comments regarding these provisions.

2. Definition of Stock of the Corporate
Partner: Affiliated Groups

These proposed regulations, if
finalized, would make a second change
to the definition of Stock of the
Corporate Partner. The final regulations
provide that the term Stock of the
Corporate Partner does not include any
stock or other equity interests held or
acquired by a partnership if all interests
in the partnership’s capital and profits
are held by members of an affiliated
group as defined in section 1504(a) that
includes the Corporate Partner
(Affiliated Group Exception). The 1992
proposed regulations included affiliate
stock within its definition of the Stock
of a Corporate Partner, but the 2015
proposed regulations instead set forth
this Affiliated Group Exception, which
the final regulations adopted. Thus, the
final regulations do not apply if a
domestic corporation and its wholly
owned domestic subsidiaries (each of
which is an includible corporation
under section 1504(b)) are the only
partners in a partnership and any of
these corporations contributes stock of
another affiliate to a partnership. The
preamble to T.D. 9722 (80 FR 33402
(June 12, 2015)), which contained
temporary regulations that accompanied
the 2015 regulations, stated that the
Treasury Department and the IRS had
determined that the Affiliated Group
Exception is appropriate because ‘‘the
purpose of these regulations is not
implicated if a partnership is owned
entirely by affiliated corporations.”

After further study, the Treasury
Department and the IRS have
determined that the Affiliated Group
Exception may result in abuse and
therefore is not appropriate.
Specifically, the Treasury Department
and the IRS believe that a partnership
held entirely by members of an affiliated
group could enter into transactions that
permanently eliminate the built-in gain
on an appreciated asset that one partner
contributes to the partnership. For
example—

Assume that P, a corporation, owns all of
the stock of S1, and S1 owns all of the stock
of CP. P, S1, and CP are members of an
affiliated group. P and CP form a 50-50
partnership; CP contributes an appreciated
asset to the partnership; and P contributes S1
stock with basis equal to fair market value.
After seven years, the partnership liquidates
and distributes the S1 stock to CP and the
appreciated asset to P. At that time, the asset
may be sold outside of the group with an
artificially increased basis. The built-in gain
that was in the asset is now preserved in the
S1 stock held by CP. The group may
permanently eliminate the gain without tax
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by liquidating CP under section 332. CP
would receive nonrecognition treatment on
distribution of the S1 stock to S1 under
section 332, and S1 would receive
nonrecognition treatment on the receipt of its
own stock under section 1032. Thus, the
liquidation of CP permanently eliminates the
built-in gain on the appreciated asset that
attached to the hook stock CP held in S1 after
the liquidation of the partnership.

This ability to increase the basis of an
appreciated asset artificially and to
eliminate the built-in gain permanently
contravenes the purposes of section
337(d) and these regulations. The
Treasury Department and the IRS are
also aware that practitioners have
observed that the Affiliated Group
Exception runs counter to the general
rule that related-party transactions are
subject to greater scrutiny. In light of
these concerns, these proposed
regulations would remove the Affiliated
Group Exception contained in the final
regulations.

However, because there may be
specific circumstances under which the
elimination of the Affiliated Group
Exception could adversely impact
ordinary business transactions between
affiliated group members and group-
owned partnerships, the Treasury
Department and the IRS request
comments describing situations in
which a more tailored version of the
Affiliated Group Exception would be
warranted.

3. Definition of Stock of the Corporate
Partner: Value of an Interest
Attributable to Stock of the Corporate
Partner

These proposed regulations would
modify the scope of the rule in the final
regulations that Stock of the Corporate
Partner includes interests in any entity
to the extent that the value of the
interest is attributable to Stock of the
Corporate Partner (Value Rule). Under
the final regulations, the Value Rule
applies to all interests in an entity
regardless of whether the entity is
controlled by the Corporate Partner. The
sole commenter responding to the 2015
regulations agreed that the scope of the
Value Rule was appropriate if the entity
was controlled by the Corporate Partner.
However, for entities that are not
controlled by the Corporate Partner, the
commenter asked that the scope of the
Value Rule be narrowed to apply only
if 20 percent or more of the assets of an
entity were Stock of the Corporate
Partner.

The Treasury Department and the IRS
agree that the Value Rule in the 2015
regulations and the final regulations
could be overbroad in certain
circumstances. For example—

Assume X, a publicly traded corporation,
owns a portfolio investment in P, a publicly
traded corporation. P controls CP, a
Corporate Partner under the final regulations,
within the meaning of section 304(c); thus,
P’s stock is Stock of the Corporate Partner
under the final regulations. Under the Value
Rule, X’s stock would be Stock of the
Corporate Partner to the extent that the value
of X is attributable to Stock of the Corporate
Partner. If CP contributed appreciated
property to a partnership, and another party
contributed X stock to the partnership, CP
would be unable to determine whether it had
engaged in a Section 337(d) Transaction
(within the meaning of § 1.337(d)-3(c)(3)) or
otherwise apply the rules of the final
regulations because CP (through P) might
have no way to determine that the X stock
used in the transaction could be Stock of the
Corporate Partner. Alternatively, if CP were
aware that X owned a portfolio investment in
P, it would have no ability to determine the
amount of X stock that is Stock of the
Corporate Partner under the Value Rule. This
is because, absent actual or constructive
knowledge (for example through required
disclosures such as filings with the Securities
and Exchange Commission), a widely held
corporation might not know or have the
ability to know who owns its stock.

For this reason, the Treasury
Department and the IRS have
determined that narrowing the scope of
the Value Rule is appropriate. However,
the Treasury Department and the IRS
decline to adopt the commenter’s
specific suggestion that interests in an
entity not be subject to the Value Rule
unless 20 percent or more of the assets
of the entity consisted of Stock of the
Corporate Partner. Such a rule would
cause the Value Rule to be overly
narrow and could permit taxpayers to
structure transactions that would
contravene the purpose of section
337(d) and these regulations. Instead,
the Treasury Department and the IRS
propose to narrow the scope of the
Value Rule through an alternate
measure. Under the proposed
regulations, if an entity is not controlled
by the Corporate Partner and is not a
Controlling Corporation, the Value Rule
would apply to treat interests in the
entity as Stock of the Corporate Partner
only if the entity owns, directly or
indirectly, 5 percent or more of the
stock, by vote or value, of the Corporate
Partner. For this purpose, direct or
indirect ownership would mean
ownership of stock that would be
attributed to a person under section
318(a)(2) (except that the 50-percent
ownership limitation in section
318(a)(2)(C) would not apply) and under
section 318(a)(4), but otherwise without
regard to section 318. The Treasury
Department and the IRS believe that
using a 5-percent ownership threshold
is appropriate because entities have the

ability to determine whether they have
5-percent or greater owners, and
corporations may track their 5-percent
shareholders for other reasons (such as
for section 382 purposes). Further, the
Treasury Department and the IRS
propose to apply this 5-percent
threshold to direct or indirect stock
ownership, rather than all equity
interests, in the Corporate Partner in
order to make the Value Rule more
readily administrable.

The proposed regulations also would
clarify how taxpayers should apply the
Value Rule to determine the extent to
which the value of an equity interest is
attributable to Stock of the Corporate
Partner. The proposed regulations
would provide that taxpayers would
multiply the value of the equity interest
in an entity by a ratio, the numerator of
which is the fair market value of the
Stock of the Corporate Partner owned
directly or indirectly by the entity and
the denominator of which is the fair
market value of all of the equity
interests in the entity. For this purpose,
direct or indirect ownership would
mean ownership of stock that would be
attributed to a person under section
318(a)(2) (except that the 50-percent
ownership limitation in section
318(a)(2)(C) would not apply) and under
section 318(a)(4), but otherwise without
regard to section 318. The proposed
regulations would also provide that the
ratio may not exceed one. The Treasury
Department and the IRS determined that
the fair market value of all of the equity
interests in the entity is the most
appropriate measure to determine the
value of the entity because the Value
Rule seeks to determine what portion of
the value of an equity interest in an
entity reflects the value of Stock of the
Corporate Partner owned by that entity.

Additionally, the proposed
regulations would clarify that, if an
equity interest is Stock of the Corporate
Partner because it is an interest in the
Corporate Partner or in an entity with a
direct or indirect ownership interest
that controls the Corporate Partner
within the meaning of section 304(c),
then the Value Rule will not apply. The
Treasury Department and the IRS
request comments on all aspects of the
proposed changes to the scope of the
Value Rule, including the appropriate
measure of the value of the entity.

4. Exception for Certain Dispositions of
Stock

Finally, these proposed regulations
would make a modification to the
exception for certain dispositions of
stock in § 1.337(d)-3(f)(2) to make its
language consistent with the modified
definition of Stock of the Corporate
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Partner. Under this exception, the final
regulations do not apply to Stock of the
Corporate Partner that (i) is disposed of
(by sale or distribution) by the
partnership before the due date
(including extensions) of its federal
income tax return for the taxable year of
the relevant transaction; and (ii) is not
distributed to the Corporate Partner or a
corporation that controls the Corporate
Partner. With respect to the second
requirement, the final regulations refer
to a corporation that controls the
Corporate Partner within the meaning of
section 304(c), except that section
318(a)(1) and (3) shall not apply. For the
same reasons that these proposed
regulations modify the definition of
Stock of the Corporate Partner, these
proposed regulations also modify the
second requirement of this exception to
refer to a corporation that controls the
Corporate Partner within the meaning of
section 304(c), but only if the
controlling corporation owns directly or
indirectly stock or another equity
interest in the Corporate Partner, in
order to conform the second
requirement with the modified
definition of Stock of the Corporate
Partner.

Proposed Effective Date

These regulations are proposed to be
effective as of the date of their
publication as final regulations in the
Federal Register. Taxpayers may rely on
these proposed regulations for
transactions occurring on or after June
12, 2015 and prior to the date that these
regulations are published as final
regulations in the Federal Register,
provided that the taxpayer consistently
applies all of the proposed regulations
to such transactions.

Special Analyses

These proposed regulations are not
subject to review under section 6(b) of
Executive Order 12866 pursuant to the
Memorandum of Agreement (April 11,
2018) between the Treasury Department
and the Office of Management and
Budget regarding review of tax
regulations.

These proposed regulations do not
impose a collection of information on
small entities. Further, pursuant to the
Regulatory Flexibility Act (5 U.S.C.
chapter 6), it is hereby certified that
these proposed regulations would not
have a significant economic impact on
a substantial number of small entities.
This certification is based on the fact
that these proposed regulations would
primarily affect sophisticated ownership
structures with interlocking ownership
of corporations, partnerships and
corporate stock. Accordingly, a

regulatory flexibility analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, these
regulations have been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to comments
that are submitted timely to the IRS as
prescribed in this preamble under the
ADDRESSES heading. The Treasury
Department and the IRS request
comments on all aspects of the proposed
rules. All comments will be available at
http://www.regulations.gov or upon
request. A public hearing will be
scheduled if requested in writing by any
person that timely submits written or
electronic comments. If a public hearing
is scheduled, notice of the date, time,
and place for the public hearing will be
published in the Federal Register.

Drafting Information

The principal authors of these
regulations are Kevin 1. Babitz, Office of
the Associate Chief Counsel
(Passthroughs and Special Industries)
and Mary Brewer, Office of the
Associate Chief Counsel (Corporate).
However, other personnel from the
Treasury Department and the IRS
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART I—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.337(d)-3 is amended
by revising paragraphs (c)(2), (f)(2)(ii)
and (i) to read as follows:

§1.337(d)-3 Gain recognition upon certain
partnership transactions involving a
partner’s stock.

* * * * *

(C] R

(2) Stock of the Corporate Partner—(i)
In general. With respect to a Corporate
Partner, Stock of the Corporate Partner
includes stock, warrants and other
options to acquire stock, and similar
interests (each an equity interest) in the

Corporate Partner. Stock of the
Corporate Partner also includes equity
interests in a corporation that controls
the Corporate Partner within the
meaning of section 304(c), and which
also has a direct or indirect equity
interest in the Corporate Partner. Solely
for purposes of determining whether a
corporation that controls the Corporate
Partner also has a direct or indirect
equity interest in the Corporate Partner
under this paragraph (c)(2), a direct or
indirect ownership of an equity interest
in the Corporate Partner includes
ownership of Stock of the Corporate
Partner that would be attributed to a
person under section 318(a)(2) (except
that the 50-percent ownership limitation
in section 318(a)(2)(C) does not apply)
and under section 318(a)(4) (but
otherwise without regard to section
318).

(ii) Equity Interests with value
attributable to Stock of the Corporate
Partner. If an equity interest in an entity
is not Stock of the Corporate Partner
within the meaning of paragraph
(c)(2)(i) of this section, then the equity
interest will be treated as Stock of the
Corporate Partner to the extent that the
value of that equity interest is
attributable to Stock of the Corporate
Partner. The preceding sentence will
apply only if either—

(A) The Corporate Partner is in
control (within the meaning of section
304(c)) of that entity; or

(B) That entity owns directly or
indirectly 5 percent or more, by vote or
value, of the stock in the Corporate
Partner.

(iii) Determination of value
attributable to Stock of the Corporate
Partner. The value of an equity interest
in an entity that is attributable to Stock
of the Corporate Partner under
paragraph (c)(2)(ii) of this section is
equal to the product of—

(A) The fair market value of the equity
interest; and

(B) The lesser of—

(1) The ratio of the fair market value
of the Stock of the Corporate Partner
owned (directly or indirectly (as defined
in paragraph (c)(2)(i) of this section), by
the entity to the fair market value of all
the equity interests in the entity; or

(2) One.

* * * * *

(f) * % %

(2) * *x %

(ii) Is not distributed to the Corporate
Partner or a corporation that controls
the Corporate Partner within the
meaning of section 304(c) and owns
directly or indirectly stock or other
equity interests in the Corporate Partner.
For purposes of this paragraph (f)(2), a


http://www.regulations.gov

Federal Register/Vol. 84, No. 57/Monday, March 25, 2019/Proposed Rules

11009

direct or indirect ownership of an equity
interest in the Corporate Partner means
ownership of Stock of the Corporate
Partner that would be attributed to a
person under section 318(a)(2) (except
that the 50-percent ownership limitation
in section 318(a)(2)(C) does not apply)
and under section 318(a)(4) (but
otherwise without regard to section
318).

* * * * *

(i) Effective/applicability date. The
regulations in this section are effective
as of the date of their publication as
final regulations in the Federal Register.

Kirsten Wielobob,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2019-05545 Filed 3—-22-19; 8:45 am|
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-103083—18]
RIN 1545-B049

Information Reporting for Certain Life
Insurance Contract Transactions and
Modifications to the Transfer for
Valuable Consideration Rules

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking;
notification of public hearing.

SUMMARY: This document contains
proposed regulations providing
guidance on new information reporting
obligations under section 6050Y related
to reportable policy sales of life
insurance contracts and payments of
reportable death benefits. The proposed
regulations also provide guidance on the
amount of death benefits excluded from
gross income under section 101
following a reportable policy sale. The
proposed regulations affect parties
involved in certain life insurance
contract transactions, including
reportable policy sales, transfers of life
insurance contracts to foreign persons,
and payments of reportable death
benefits. This document invites
comments and provides a notice of a
public hearing on these proposed
regulations.

DATES: Written or electronic comments
must be received by May 9, 2019.
Requests to speak and outlines of topics
to be discussed at the public hearing
scheduled for June 5, 2019, at 10 a.m.
must be received by May 9, 2019.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-103083—-18), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-103083—
18), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW,
Washington, DC 20224, or sent
electronically via the Federal
eRulemaking Portal at www.regulations
.gov (IRS REG-103083-18).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Kathryn M. Sneade, (202) 317-6995;
concerning submissions of comments
and requests to speak at the public
hearing, Regina Johnson, (202) 317—
6901 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review under OMB Control Numbers
1545-0119, 1545-1621, and 1545-2281
in accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)). In general, the collection of
information in the proposed regulations
is required under section 6050Y of the
Internal Revenue Code (Code): (1) The
requirement under § 1.6050Y-2 of the
proposed regulations for an acquirer to
report certain information about
payments made in reportable policy
sales is required under section 6050Y/(a);
(2) the requirement under § 1.6050Y-3
of the proposed regulations for an issuer
to report certain information about
transferors of life insurance contracts is
required under section 6050Y (b); and (3)
the requirement under § 1.6050Y—4 of
the proposed regulations for a payor to
report certain information about
payments of reportable death benefits is
required under section 6050Y(c).
Section 1.6050Y-3(a)(3) of the proposed
regulations would require the issuer to
report to the seller and the IRS the
amount the seller would have received
if the seller had surrendered the life
insurance contract on the date of the
reportable policy sale. This information
is necessary to allow the seller and the
IRS to determine the character of all or
a portion of the seller’s taxable income
from the sale of the life insurance
contract (capital or ordinary). Sections
1.6050Y-3(f)(1) and 1.6050Y—4(e)(1) of
the proposed regulations contain
reporting exceptions for certain foreign
beneficial owners. To determine
qualification for these reporting

exceptions, §§ 1.6050Y-3(f)(1) and
1.6050Y—4(e)(1) would require that
certain foreign beneficial owners
provide a Form W—8ECI, “Certificate of
Foreign Person’s Claim that Income is
Effectively Connected with the Conduct
of a Trade or Business in the United
States,” to certain persons. This
information is necessary to document
whether the reporting exception in
either §1.6050Y-3(f)(1) or §1.6050Y—
4(e)(1) applies in a particular situation.

The likely respondents to the
collection of information are (1) Entities
acquiring life insurance contracts in
reportable policy sales; (2) life insurance
companies; (3) life insurance companies
and other entities making payments of
reportable death benefits; and (4)
entities receiving payments of
reportable death benefits.

The burden for the collection of
information contained in § 1.6050Y-2 of
the proposed regulations will be
reflected in the burden on the form that
the IRS created to request the
information in section 6050Y(a) and
§ 1.6050Y-2 of the proposed regulations
(Form 1099-LS, “Reportable Life
Insurance Sale’’). The burden for the
collection of information contained in
§ 1.6050Y-3 of the proposed regulations
will be reflected in the burden on the
form that the IRS created to request the
information in section 6050Y(b) and
§ 1.6050Y-3 of the proposed regulations
(Form 1099-SB, ‘‘Seller’s Investment in
Life Insurance Contract”’). The OMB
Control Number for both of these forms
is 1545-2281. The burden for the
collection of information contained in
§ 1.6050Y—4 of the proposed regulations
will be reflected in the burden on the
Form 1099-R, ‘“Distributions From
Pensions, Annuities, Retirement or
Profit-Sharing Plans, IRAs, Insurance
Contracts, etc.” (OMB Control Number
1545-0119). The burden for the
collection of information contained in
§§1.6050Y-3(f)(1) and 1.6050Y—4(e)(1)
of the proposed regulations will be
reflected in the burden on the Form W-
8ECI (OMB Control Number 1545—
1621), when the burden is revised to
reflect the additional collection of
information in §§ 1.6050Y-3(f)(1) and
1.6050Y—4(e)(1) of the proposed
regulations.

Comments on the collection of
information should be sent to the Office
of Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Attn: IRS Reports
Clearance Officer, SE:CAR:MP:T:T:SP,
Washington, DC 20224. Comments on
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the collection of information should be
received by May 24, 2019.

Comments are specifically requested
concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the IRS,
including whether the information will
have practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information;

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Background

This document contains proposed
amendments to 26 CFR part 1 under
sections 101 and 6050Y of the Code
(proposed regulations). The proposed
regulations implement recent legislative
changes to sections 101 and 6050Y by
sections 13520 and 13522 of “[a]n Act
to provide for reconciliation pursuant to
titles IT and V of the concurrent
resolution on the budget for fiscal year
2018,” Public Law 115-97, 131 Stat.
2054, 2149 (Act). The proposed
regulations under section 101 amend
final regulations under section 101
published in the Federal Register on
November 26, 1960 (25 FR 11402), as
subsequently amended on December 24,
1964 (29 FR 18356), September 27, 1982
(47 FR 42337), and July 26, 2007 (72 FR
41159) (existing regulations).

Section 13520 of the Act added
section 6050Y to chapter 61
(Information and Returns) of subtitle A
of the Code (chapter 61). Section 6050Y
imposes information reporting
obligations related to certain life
insurance contract transactions,
including reportable policy sales and
payments of reportable death benefits.
Section 6050Y provides that each of the
returns required by section 6050Y is to
be made “at such time and in such
manner as the Secretary shall
prescribe.” The proposed regulations
under section 6050Y implement section
6050Y. The proposed regulations

specify the manner in which and time
at which the information reporting
obligations must be satisfied. The
proposed regulations also provide
definitions and rules that govern the
application of the information reporting
obligations.

Section 13522 of the Act amended
section 101. New section 101(a)(3)
defines the term ‘“‘reportable policy
sale” and provides rules for determining
the amount of death benefits excluded
from gross income following a
reportable policy sale. The proposed
regulations under section 101 provide
definitions applicable under sections
101 and 6050Y and guidance for
determining the amount of death
benefits excluded from gross income
following a reportable policy sale.

Notice 2018—41, 2018-20 I.LR.B. 584,
described sections 13520 and 13522 of
the Act and the regulations the
Department of the Treasury (Treasury
Department) and the IRS expected to
propose under sections 101 and 6050Y.
The Treasury Department and the IRS
received comments in response to the
notice and considered these comments
in developing these proposed
regulations.

Explanation of Provisions

Section 6050Y imposes information
reporting obligations related to
reportable policy sales of life insurance
contracts and payments of reportable
death benefits. Section 1.6050Y-1 of the
proposed regulations contains
definitional provisions. Sections
1.6050Y-2, 1.6050Y-3, and 1.6050Y—4
of the proposed regulations provide
guidance on the reporting obligations
imposed by section 6050Y(a), (b), and
(c), respectively.

1. Section 1.6050Y-1: Definitions

The definitions set forth in § 1.6050Y—
1 of the proposed regulations apply for
purposes of §§1.6050Y—1 through —4 of
the proposed regulations.

Under the proposed regulations, “life
insurance contract,” also referred to as
a life insurance policy, is defined by
reference to section 7702(a). See
§1.6050Y—-1(a)(9) of the proposed
regulations. “Interest in a life insurance
contract,” “transfer of an interest in a
life insurance contract,” “direct
acquisition of an interest in a life
insurance contract,” “indirect
acquisition of an interest in a life
insurance contract,” and ‘“‘reportable
policy sale” are defined by reference to
the proposed regulations under section
101. See § 1.6050Y-1(a)(3), (5), (6), (14),
and (19) of the proposed regulations.
“Foreign person’” means a person that is
not a “United States person,” as defined

in section 7701(a)(30). See § 1.6050Y—
1(a)(4) of the proposed regulations.

Section 6050Y(a) requires any person
that acquires a life insurance contract or
any interest in a life insurance contract
in a reportable policy sale during any
taxable year to report certain
information regarding the transaction,
including information about each
recipient of payment in the reportable
policy sale. Under the proposed
regulations, “acquirer’” means any
person that, directly or indirectly,
acquires an interest in a life insurance
contract in a reportable policy sale. See
§1.6050Y-1(a)(1) of the proposed
regulations.

Section 6050Y(d)(1) defines
“payment,” with respect to any
reportable policy sale, to mean the
amount of cash and the fair market
value of any other consideration
transferred in the sale. Under the
proposed regulations, “reportable policy
sale payment” means the total amount
of cash and the fair market value of any
other consideration transferred, or to be
transferred, in a reportable policy sale,
including any amount of a reportable
policy sale payment recipient’s debt
assumed by the acquirer in a reportable
policy sale. See § 1.6050Y-1(a)(15) of
the proposed regulations. An interest in
a life insurance contract may be
acquired directly, from the direct holder
of the interest, or indirectly, through the
acquisition of an ownership interest in
an entity that holds an interest in a life
insurance contract. See §§1.101—
1(e)(3)(1) and (ii) and 1.6050Y-1(a)(3)
and (5) of the proposed regulations. In
the case of an indirect acquisition of an
interest in a life insurance contract that
is a reportable policy sale, the reportable
policy sale payment is the amount of
cash and the fair market value of any
other consideration transferred for the
ownership interest in the entity that is
appropriately allocable to the interest in
the life insurance contract held by the
entity. See § 1.6050Y—1(a)(15) of the
proposed regulations. The proposed
regulations require the acquirer to report
the aggregate amount of reportable
policy sale payments made, or to be
made, with respect to a reportable
policy sale. See § 1.6050Y-2(a)(5) of the
proposed regulations. Accordingly,
when an acquirer makes payments in
installments in more than one year, the
acquirer reports the total amount of all
payments in the year of the policy sale.

“Reportable policy sale payment
recipient”” means any person that
receives a reportable policy sale
payment in a reportable policy sale. See
§1.6050Y—1(a)(16) of the proposed
regulations. The seller in a reportable
policy sale is a reportable policy sale



Federal Register/Vol. 84, No. 57/Monday, March 25, 2019/Proposed Rules

11011

payment recipient if the seller receives
a reportable policy sale payment. A
broker or other intermediary that retains
a portion of the cash or other
consideration transferred in a reportable
policy sale is also a reportable policy
sale payment recipient. Id. The
aggregate amount of all reportable
policy sale payments made with respect
to a reportable policy sale must be
reported under section 6050Y(a). The
objective of the proposed regulations is
for the acquirer to report the net
payment, if any, made to each person
involved in a reportable policy sale.
Accordingly, if the acquirer transfers
cash or other consideration to a broker
in a reportable policy sale, the broker is
a reportable policy sale payment
recipient, and the reportable policy sale
payment made to the broker is the
amount of cash and the fair market
value of any other consideration
retained by the broker. The reportable
policy sale payment made to the seller
would be the amount of cash and fair
market value of any other consideration
transferred to the seller, including any
amount of the seller’s debt assumed by
the acquirer in a reportable policy sale,
and it would not include the amount of
the reportable policy sale payment made
to the broker.

Comments received on Notice 2018—
41 suggested that the amount of the
payment to a seller in a reportable
policy sale that should be reported
under section 6050Y(a) should be the
amount actually paid to the seller.
These comments were taken into
consideration in developing the
definition of “reportable policy sale
payment recipient” in the proposed
regulations, as well as the reporting
requirements in the proposed
regulations, which require the acquirer
in a reportable policy sale to report,
with respect to each reportable policy
sale payment recipient, the aggregate
amount of reportable policy sale
payments made to that person. See
§ 1.6050Y-2(a)(5) of the proposed
regulations.

Comments received on Notice 2018—
41 suggested that no reporting should be
required for payments of ancillary costs
and expenses in a reportable policy sale,
including broker fees, securities
intermediary fees, and other fees and
expenses. Comments noted that the
person paying these expenses is
normally paying them in connection
with the conduct of a trade or business,
and is therefore required to report these
amounts to payees in accordance with
applicable rules. The proposed
regulations require the acquirer in a
reportable policy sale to report all
reportable policy sale payments made

with respect to the reportable policy
sale, meaning all amounts of cash and
the fair market value of any other
consideration transferred in the
reportable policy sale, including any
amount of a reportable policy sale
payment recipient’s debt assumed by
the acquirer in a reportable policy sale.
The Treasury Department and the IRS
are considering whether reportable
policy sale payments should be defined
to exclude payments of any ancillary
costs and expenses and request
comments regarding the types of
payments made by acquirers in
reportable policy sales, the recipients of
those payments, and existing reporting
requirements applicable to those
payments.

Section 6050Y (b) requires issuers of
life insurance contracts receiving a
written statement furnished by an
acquirer under section 6050Y(a) and
§1.6050Y-2 of the proposed regulations
(a “reportable policy sale statement” or
“RPSS,” under §1.6050Y—1(a)(17) of the
proposed regulations) or notice of a
transfer to a foreign person to report
certain information regarding sellers.
Under the proposed regulations,
““seller” means any person that holds an
interest in a life insurance contract and
transfers that interest, or any part of that
interest, to an acquirer in a reportable
policy sale or any person that owns a
life insurance contract and transfers title
to, possession of, or legal ownership of
that life insurance contract to a foreign
person. See § 1.6050Y-1(a)(18) of the
proposed regulations. “Notice of a
transfer to a foreign person’” means any
notice of a transfer of a life insurance
contract (i.e., a transfer of title to,
possession of, or legal ownership of the
life insurance contract) received by a
6050Y(b) issuer (as that term is defined
in §1.6050Y-1(a)(8)(iii)(B) of the
proposed regulations). See § 1.6050Y—
1(a)(10) of the proposed regulations.
Notice of a transfer to a foreign person
includes information provided for
nontax purposes such as a change of
address notice for purposes of sending
statements or for other purposes, and
information relating to loans, premiums,
or death benefits with respect to the
contract, unless the 6050Y(b) issuer
knows that no transfer of the life
insurance contract has occurred or
knows the transferee is a United States
person. Id. For this purpose, a 6050Y(b)
issuer may rely on a Form W—-9, Request
for Taxpayer Identification Number and
Certification, or a valid substitute form,
that meets the requirements of § 1.1441—
1(d)(2) (substituting “6050Y(b) issuer”
for “withholding agent”), that indicates
the transferee is a United States person.

The definition of “issuer” under the
proposed regulations depends on the
context in which the term is used. In
general, the term “issuer’” means, on
any date, with respect to any interest in
a life insurance contract, any person
that bears any part of the risk with
respect to the life insurance contract on
that date and any person responsible on
that date for administering the contract,
including collecting premiums and
paying death benefits. See § 1.6050Y—
1(a)(8)(i) of the proposed regulations.
For instance, if a reinsurer reinsures on
an indemnity basis all or a portion of
the risks that the original issuer (and
continuing contract administrator)
might otherwise have incurred with
respect to a life insurance contract, both
the reinsurer and the original issuer of
the contract are issuers of the life
insurance contract. Id.

Additionally, any designee of an
issuer for purposes of section 6050Y
reporting purposes is generally also
considered an issuer. See § 1.6050Y—
1(a)(8)(i) of the proposed regulations.
Under §1.6050Y-1(a)(8)(iv) of the
proposed regulations, a person is the
designee of an issuer for purposes of
section 6050Y reporting under
§1.6050Y-1(a)(8) only if so designated
in writing, including electronically. The
designation must be signed and
acknowledged, in writing or
electronically, by the person named as
designee, or that person’s
representative, and by the issuer making
the designation, or a representative of
that issuer.

For purposes of information reporting
by the acquirer under section 6050Y(a)
and § 1.6050Y-2 of the proposed
regulations, the “6050Y(a) issuer” is the
issuer that is responsible for
administering the life insurance
contract, including collecting premiums
and paying death benefits under the
contract, on the date of the reportable
policy sale. See § 1.6050Y—1(a)(8)(ii) of
the proposed regulations.

For purposes of information reporting
by the issuer under section 6050Y(b)
and § 1.6050Y-3 of the proposed
regulations, the definition of “6050Y(b)
issuer” depends on whether the
reporting obligation results from a
reportable policy sale and the receipt of
a RPSS, or by a transfer to a foreign
person and the receipt of notice of a
transfer to a foreign person. See
§ 1.6050Y-1(a)(8)(iii)(A) of the proposed
regulations (applicable to reportable
policy sales) and § 1.6050Y—
1(a)(8)(iii)(B) of the proposed
regulations (applicable to transfers to
foreign persons).

With respect to a life insurance
contract, or an interest therein, that is
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transferred in a reportable policy sale,
the 6050Y(b) issuer is any person that
(1) Receives a RPSS with respect to the
life insurance contract or interest
therein (or, in the case of a designee,
receives notice that the issuer for whom
it serves as designee received a RPSS),
and (2) is or was, on or before the date
of receipt of the RPSS, an issuer (as
defined in § 1.6050Y-1(a)(8)(1) of the
proposed regulations) with respect to
the life insurance contract. See
§1.6050Y-1(a)(8)(iii)(A) of the proposed
regulations. More than one person may
meet this definition, but a 6050Y(b)
issuer’s reporting obligation is deemed
satisfied if the information required by
section 6050Y(b) and § 1.6050Y-3 is
timely reported by any other 6050Y(b)
issuer. See § 1.6050Y-3(b) of the
proposed regulations.

With respect to a life insurance
contract transferred to a foreign person,
the 6050Y(b) issuer generally is any
person that (1) Receives notice of the
transfer of the life insurance contract to
a foreign person, and (2) is or was, on
the date of transfer or on the date of
receipt of the notice, an issuer (as
defined in § 1.6050Y-1(a)(8)(i) of the
proposed regulations), with respect to
the life insurance contract. See
§1.6050Y-1(a)(8)(iii)(B) of the proposed
regulations. However, a person is not a
6050Y(b) issuer under § 1.6050Y—
1(a)(8)(iii)(B) of the proposed
regulations if (1) That person (or, in the
case of a designee, the issuer for whom
it serves as designee) is not responsible
for administering the life insurance
contract, including collecting premiums
and paying death benefits under the
contract, on the date the notice of a
transfer to a foreign person of a life
insurance contract is received, and (2)
that person, or its designee, provides the
6050Y(b) issuer that is responsible for
administering the life insurance
contract, including collecting premiums
and paying death benefits under the
contract, on that date with such notice
and any available information necessary
to accomplish reporting under section
6050Y(b) and § 1.6050Y-3 of the
proposed regulations. See § 1.6050Y—
1(a)(8)(iii)(B) of the proposed
regulations.

Section 6050Y(c) imposes reporting
requirements on any person that makes
a payment of reportable death benefits
during any taxable year. Section
6050Y(d)(4) defines the term “‘reportable
death benefits” to mean amounts paid
by reason of the death of the insured
under a life insurance contract that has
been transferred in a reportable policy
sale. The proposed regulations clarify
that the amounts must be attributable to
an interest in the life insurance contract

that was transferred in a reportable
policy sale. See § 1.6050Y-1(a)(12) of
the proposed regulations. For instance,
if the original policyholder of a life
insurance contract transfers a 50 percent
interest in the life insurance contract in
a reportable policy sale, amounts paid
by reason of the death of the insured
that are attributable to the 50 percent
interest retained by the original
policyholder are not reportable death
benefits.

The proposed regulations define
“payor” to mean any person making a
payment of reportable death benefits
and “reportable death benefits payment
recipient” to mean any person that
receives reportable death benefits as a
beneficiary under the life insurance
contract or as the holder of an interest
in the life insurance contract. See
§1.6050Y—1(a)(11) and (13) of the
proposed regulations. Comments
received on Notice 2018—41 suggested
that “payor” be defined the same as
“issuer” for purposes of section 6050Y.
The proposed regulations do not adopt
this suggestion, but comments are
requested as to whether payor should be
so narrowly defined, or should also
include any holder of an interest in a
life insurance contract that receives
reportable death benefits attributable to
that interest and is contractually
obligated to pay part or all of the
proceeds to the beneficial owner of the
interest. Comments are also requested as
to whether, for purposes of reporting
under section 6050Y(c), reportable
death benefits payment recipients
should include, in addition to any
person that receives reportable death
benefits as a beneficiary under the life
insurance contract, any person that
receives reportable death benefits as the
holder of an interest in the life
insurance contract.

Section 6050Y(b) and §1.6050Y-3 of
the proposed regulations require issuers
to report the seller’s investment in the
contract to the seller, and section
6050Y(c) and § 1.6050Y—4 of the
proposed regulations require payors to
report the payor’s estimate of the
buyer’s investment in the contract to the
reportable death benefits payment
recipient. The “buyer,” with respect to
any interest in a life insurance contract
that has been transferred in a reportable
policy sale, is the person that was the
most recent acquirer of that interest in
a reportable policy sale as of the date
reportable death benefits are paid under
the contract. See §1.6050Y—-1(a)(2) of
the proposed regulations.

Under the proposed regulations, the
meaning of “investment in the contract”
depends on whose investment in the
contract is being determined. With

respect to the original policyholder of a
life insurance contract, § 1.6050Y—
1(a)(7)(i) of the proposed regulations
provides that “investment in the
contract” has the same meaning as
under section 72(e)(6). With respect to
the original policyholder, the issuer will
have all of the information required to
determine that amount.

With respect to anyone other than the
original policyholder, the issuer or
payor may lack information required to
determine the seller’s or buyer’s
investment in the contract as defined in
section 72(e)(6), such as the aggregate
amount of consideration paid for the
contract and the extent to which
amounts received under the contract
were excludable from gross income. In
this context, § 1.6050Y-1(a)(7)(i) of the
proposed regulations provides that
“investment in the contract” has the
same meaning as ‘“‘estimate of
investment in the contract.” Section
1.6050Y—1(a)(7)(ii) of the proposed
regulations defines ‘“‘estimate of
investment in the contract” with respect
to any person other than the original
policyholder to mean, on any date, the
aggregate amount of premiums paid for
the contract by that person before that
date, less the aggregate amount received
under the contract by that person before
that date to the extent such information
is known to or can reasonably be
estimated by the issuer or payor.

2. Section 1.6050Y-2: Reporting of
Payments by Acquirer in a Reportable
Policy Sale

Section 6050Y (a) requires reporting of
payments made by an acquirer in a
reportable policy sale. Section 1.6050Y—
2(a) of the proposed regulations sets
forth the requirement of information
reporting applicable to acquirers in
reportable policy sales under section
6050Y(a)(1) and describes the
information that must be reported.

The proposed regulations allow for
unified reporting by the acquirers in a
series of prearranged transfers of any
interest in a life insurance contract. See
§1.6050Y-2(b) and (d)(3) of the
proposed regulations. A series of
prearranged transfers of an interest in a
life insurance contract may include
transfers in which one or more persons
serve as intermediaries. Such
intermediaries may acquire title or
possession of an interest in a life
insurance contract for state law
purposes as nominee on behalf of
another person or persons. Comments
received on Notice 2018-41 suggested
that a rule allowing unified reporting be
adopted with respect to acquirers in a
series of prearranged transfers, and
these comments were taken into
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consideration in developing the rules in
the proposed regulations.

Section 1.6050Y-2(c) of the proposed
regulations sets forth the time and place
for filing returns required under section
6050Y(a)(1).

Section 1.6050Y-2(d) of the proposed
regulations sets forth the requirement
under section 6050Y(a)(2) for the
acquirer in a reportable policy sale to
furnish a written statement to certain
persons with respect to whom
information is required on the return
required by section 6050Y(a)(1). These
persons are the recipients of payments
in reportable policy sales (reportable
policy sale payment recipients) and the
6050Y(a) issuers.

A written statement provided to a
reportable policy sale payment recipient
is not required to include information
with respect to any other reportable
policy sale payment recipient in the
reportable policy sale. See § 1.6050Y—
2(d)(1)(i) of the proposed regulations.
For instance, the statement is not
required to provide information about
reportable policy sale payments to any
other reportable policy sale payment
recipient. Id. The contact information of
the person furnishing the written
statement must provide direct access to
a person that can answer questions
about the statement. Id. Reportable
policy sale payment recipients may use
the information in the written
statements furnished by acquirers to
determine their taxable income. To
facilitate proper tax reporting, the
proposed regulations provide that an
acquirer must furnish any written
statement required to be provided to a
reportable policy sale payment recipient
no later than February 15 of the year
following the calendar year in which the
reportable policy sale occurs. See
§1.6050Y-2(d)(1)(ii) of the proposed
regulations. The proposed regulations
adopt this deadline because a person
may be both a reportable policy sale
payment recipient and a seller with
respect to a reportable policy sale, and
this deadline for an acquirer to furnish
a written statement to a reportable
policy sale payment recipient
coordinates with the deadline in
§ 1.6050Y-3(d)(2) of the proposed
regulations for a 6050Y(b) issuer that
receives a RPSS to furnish a written
statement to a seller.

Generally, a 6050Y/(a) issuer that
receives a RPSS from an acquirer
becomes a 6050Y (b) issuer subject to
reporting obligations under section
6050Y(b), including the obligation
under section 6050Y(b)(2) to furnish a
written statement to the seller in a
reportable policy sale. Because 6050Y (b)
issuers’ reporting obligation is with

respect to sellers, the proposed
regulations provide that acquirers must
furnish the 6050Y(a) issuer with a RPSS
with respect to each reportable policy
sale payment recipient that is also a
seller. See § 1.6050Y—2(d)(2)(i)(A) of the
proposed regulations. However, an
acquirer acquiring an interest in a life
insurance contract in an indirect
acquisition is not required to furnish a
RPSS to the 6050Y(a) issuer. See
§1.6050Y-2(d)(2)(i)(B) of the proposed
regulations. As provided in section
6050Y (a)(2)(B), the proposed regulations
provide that acquirers are not required
to set forth the amount of any reportable
policy sale payment in a RPSS
furnished to a 6050Y(a) issuer. See
§1.6050Y-2(d)(2)(i)(A) of the proposed
regulations. Sellers may need the
information in the written statements
furnished by 6050Y(b) issuers that have
received a RPSS to determine their
taxable income. To facilitate proper tax
reporting, the proposed regulations
therefore provide that an acquirer must
furnish a RPSS to the 6050Y(a) issuer by
the later of (1) 20 days after the
reportable policy sale, or (2) 5 days after
the end of the applicable state law
rescission period. See § 1.6050Y—
2(d)(2)(ii) of the proposed regulations.
However, if the later date is after
January 15 of the year following the
calendar year in which the reportable
policy sale occurred, the RPSS must be
furnished by January 15 of the year
following the calendar year in which the
reportable policy sale occurred. Id.
Section 1.6050Y-3(d)(2) of the proposed
regulations generally requires that the
6050Y (b) issuer furnish any written
statement required by section
6050Y(b)(2) to the seller no later than
February 15 of the year following the
calendar year in which the reportable
policy sale occurs.

Section 1.6050Y-2(e) of the proposed
regulations requires the acquirer to
correct returns filed under section
6050Y(a)(1) and written statements
furnished under section 6050Y(a)(2)
within 15 days of the acquirer’s receipt
of notice of the rescission of the related
reportable policy sale.

Section 1.6050Y-2(f) of the proposed
regulations sets forth exceptions to
reporting under section 6050Y (a) that
may apply to an acquirer that is a
foreign person. These exceptions are
described in section 5 of this
Explanation of Provisions.

Section 1.6050Y-2(g) of the proposed
regulations describes the penalty
provisions applicable when a person is
required under section 6050Y (a) to file
an information return, or furnish a
written statement, but fails to do so on
or before the prescribed date, fails to

include all of the information required
to be shown, or includes incorrect
information.

3. Section 1.6050Y-3: Reporting of
Transferor’s Investment in the Contract
by 6050Y(b) Issuer (Reportable Policy
Sale or Transfer to a Foreign Person)

Section 6050Y(b) requires the issuer
to report certain information to the
seller, including the seller’s investment
in the contract. Section 1.6050Y-3(a) of
the proposed regulations sets forth the
information reporting requirement
applicable to 6050Y(b) issuers under
section 6050Y(b)(1). In addition to the
specific information required to be
reported under section 6050Y(b)(1),
Notice 2018—41 indicated that the
proposed regulations would require the
issuer to report the amount that would
have been received by the policyholder
upon surrender of the contract. A
comment received on Notice 2018—41
suggested that an issuer should not be
required to report this amount because
the information may be provided
directly by the issuer to the seller upon
request.

A purpose of section 6050Y is to
provide the seller in a reportable policy
sale and the IRS with the information
needed to determine the seller’s taxable
income from the sale. In the case of a
sale of a cash value life insurance
contract, the gain is ordinary income to
the extent of the amount that would be
recognized as ordinary income if the
contract were surrendered, and any
excess is capital gain. See Rev. Rul.
2009-13, 2009-21 I.R.B. 1029. To
ensure that the seller and the IRS have
the relevant information needed to
calculate the seller’s gain from the sale,
including the amount of any capital or
ordinary gain, the proposed regulations
do not adopt the suggestion and would
require the 6050Y(b) issuer to report to
the seller and the IRS the amount that
would have been received by the
policyholder upon surrender of the
contract. The Treasury Department and
the IRS have determined that requiring
the reporting of this information is
authorized under section 6050Y(b)(1), as
well as under sections 6011(a) and 7805.

Section 1.6050Y-3(b) of the proposed
regulations provides that a 6050Y(b)
issuer’s reporting obligation under
section 6050Y(b) and § 1.6050Y-3(a) is
deemed satisfied if the information
required by section 6050Y(b) and
§1.6050Y-3 is timely reported by any
other 6050Y(b) issuer or a third party
information reporting contractor.

Section 1.6050Y-3(c) of the proposed
regulations sets forth the time and place
for filing returns required under section
6050Y (b)(1).
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Section 1.6050Y-3(d)(1) of the
proposed regulations sets forth the
requirement under section 6050Y (b)(2)
to furnish statements to certain persons
with respect to whom information is
required on the return required by
section 6050Y(b)(1). These persons are
the sellers that (1) Transfer interests in
life insurance contracts in reportable
policy sales and are reportable policy
sale payment recipients, or (2) transfer
life insurance contracts to foreign
persons. The sellers may use the
information in the written statements
furnished under section 6050Y(b)(2) to
determine their taxable income.

To facilitate proper tax reporting,
§1.6050Y-2(d)(2)(ii) of the proposed
regulations requires acquirers to furnish
a RPSS to the 6050Y(a) issuer by
January 15 of the year following the
calendar year in which the reportable
policy sale occurred, if not earlier, and
§1.6050Y-3(d)(2) of the proposed
regulations provides that a 6050Y(b)
issuer generally must furnish any
written statement required to be
provided to a seller no later than
February 15 of the year following the
calendar year in which the reportable
policy sale or transfer to a foreign
person occurs. Comments received on
Notice 201841 suggested that issuers
be required to furnish written
statements required by section
6050Y(b)(2) to the seller no later than
February 15 of the year following the
calendar year in which the reportable
policy sale occurs, noting that this is
currently the due date for section 6045
broker returns and consolidated
statements, and brokers also rely on
third party information (e.g., dividend
reclassifications). The Treasury
Department and the IRS propose to
adopt this suggestion. See § 1.6050Y—
3(d)(2) of the proposed regulations.
Section 1.6050Y-3(d)(3) of the proposed
regulations provides that a 6050Y(b)
issuer’s reporting obligation is deemed
satisfied if the information required by
§1.6050Y-3(d)(1) of the proposed
regulations with respect to that
6050Y(b) issuer is timely reported on
behalf of that 6050Y(b) issuer consistent
with forms, instructions, and other IRS
guidance by one or more other 6050Y(b)
issuers or by a third party information
reporting contractor.

Section 1.6050Y-3(e) of the proposed
regulations requires the 6050Y(b) issuer
to correct returns filed under section
6050Y(b)(1) and written statements
furnished under section 6050Y(b)(2)
within 15 days of the 6050Y(b) issuer’s
receipt of notice of the rescission of the
related reportable policy sale or transfer
to a foreign person.

Section 1.6050Y-3(f) of the proposed
regulations sets forth exceptions to
reporting under section 6050Y(b) that
may apply to 6050Y(b) issuers. These
exceptions are described in section 5 of
this Explanation of Provisions.

Section 1.6050Y-3(g) of the proposed
regulations describes the penalty
provisions applicable when a person is
required under section 6050Y(b) to file
an information return, or furnish a
written statement, but fails to do so on
or before the prescribed date, fails to
include all of the information required
to be shown, or includes incorrect
information.

4. Section 1.6050Y—4: Reporting of
Reportable Death Benefits by Payor

Section 6050Y/(c) requires payors to
report payments of reportable death
benefits. Section 1.6050Y—4(a) of the
proposed regulations sets forth the
requirement of information reporting
applicable to payors under section
6050Y(c)(1).

Section 1.6050Y—4(b) of the proposed
regulations sets forth the time and place
for filing returns required under section
6050Y(c)(1).

Section 1.6050Y—4(c)(1) of the
proposed regulations sets forth the
requirement under section 6050Y/(c)(2)
to furnish statements to persons with
respect to whom information is required
on the return required by section
6050Y(c)(1). These persons are the
recipients of reportable death benefits
(reportable death benefits payment
recipients). The reportable death
benefits payment recipients may use the
information in the written statements
furnished under section 6050Y(c)(2) to
determine their taxable income. To
facilitate proper tax reporting,
§1.6050Y—4(c)(2) of the proposed
regulations provides that a payor must
furnish any written statement required
to be provided to a reportable death
benefits payment recipient no later than
January 31 of the year following the
calendar year in which the reportable
policy sale occurs. The proposed
regulations use January 31 because it is
generally the deadline for furnishing
copies of Form 1099-R to recipients.

Section 1.6050Y—4(d) of the proposed
regulations requires the payor to correct
returns filed under section 6050Y(c)(1)
and written statements furnished under
section 6050Y(c)(2) within 15 days of
the payor’s receipt of notice of the
rescission of the related reportable
policy sale.

Section 1.6050Y—4(e) of the proposed
regulations sets forth exceptions to
reporting under section 6050Y(c) that
may apply to payors. These exceptions

are described in the next section of this
Explanation of Provisions.

Section 1.6050Y—4({f) of the proposed
regulations describes the penalty
provisions applicable when a person is
required under section 6050Y(c) to file
an information return, or furnish a
written statement, but fails to do so on
or before the prescribed date, fails to
include all of the information required
to be shown, or includes incorrect
information.

5. Exceptions To Reporting Under
Section 6050Y

The proposed regulations include
certain exceptions to the reporting
requirements otherwise imposed on
acquirers, 6050Y(b) issuers, and payors
under §§1.6050Y-2, -3, and —4 of the
proposed regulations, respectively.
These exceptions to reporting are
similar in their intended purposes to
exceptions included in regulations
issued under other sections in chapter
61 that except reporting by certain
payors and brokers (as applicable based
on the section) with respect to a
transaction occurring outside the United
States when no nexus of the transaction
to the United States is identified (under
criteria specified in each of the
regulations). For example, § 1.6045-1
generally requires brokers to report the
proceeds of certain sales (such as sales
of securities) on a Form 1099-B,
Proceeds from Broker and Barter
Exchange Transactions, but includes an
exception to the term “‘broker” that
applies to most non-U.S. securities
brokers for sales that are effected
outside of the United States within the
meaning provided in those regulations.
See § 1.6045—1(a) and (g)(3)(iii).
Reporting of payments under several of
the sections in chapter 61 is also
excepted when a payor or broker is
permitted to treat the person receiving
the payments as a foreign person. For
certain of those excepted payments,
withholding and reporting requirements
may instead apply under chapter 3 of
subtitle A of the Code.

Sections 1.6050Y-2(f) and 1.6050Y—
3(f)(2) of the proposed regulations
describe exceptions to the reporting
otherwise required of an acquirer and
6050Y(b) issuer under section 6050Y(a)
or (b), respectively, for cases in which
the Treasury Department and the IRS
are of the view that a nexus of the sale
or life insurance contract to the United
States is insufficient for applying the
reporting provisions of those sections.

Sections 1.6050Y-3(f)(1) and
1.6050Y—4(e)(1) of the proposed
regulations provide that reporting under
section 6050Y(b) or (c) is not required
by 6050Y(b) issuers and payors with
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respect to sellers or reportable death
benefits payment recipients,
respectively, documented as foreign
beneficial owners under the
requirements of the regulations under
section 1441. The proposed regulations
include, however, two modifications to
those requirements. First, §§ 1.6050Y—
3(f)(1) and 1.6050Y—-4(e)(1) of the
proposed regulations permit a 6050Y (b)
issuer or payor to treat a partnership or
trust as a foreign beneficial owner
provided that the 6050Y(b) issuer or
payor obtains a written certification
from the partnership or trust that no
beneficial owner (within the meaning of
§1.1441-1(c)(6)(ii)) of any portion of the
sales proceeds or reportable death
benefits payment (as applicable based
on the section) received by the
partnership or trust is a United States
person, as well as documentation
establishing the partnership’s or trust’s
foreign status. The treatment described
in the preceding sentence does not
apply, however, when the issuer or
payor has actual knowledge that a
United States person is a beneficial
owner of all or a portion of the sale
proceeds or reportable death benefit
payment. Second, § 1.6050Y-3(f)(1) of
the proposed regulations provides that
this exception does not apply to a
foreign beneficial owner for which the
sale of the insurance contract (or
interest therein) results in a requirement
to report any of the income from the sale
as effectively connected with a U.S.
trade or business. To address those
cases, the proposed regulations provide
that a seller required to report any of the
income from the sale of an insurance
contract (or interest therein) as
effectively connected with the conduct
of a trade or business in the United
States under section 864(b) must
provide to the 6050Y(b) issuer a Form
W-8ECI, Certificate of Foreign Person’s
Claim that Income is Effectively
Connected with the Conduct of a Trade
or Business in the United States. The
proposed regulations do not permit a
6050Y(b) issuer to apply the exception
when it receives a Form W—8ECI from

a seller or has reason to know that the
seller is required to report any of the
sale proceeds as income effectively
connected with a U.S. trade or business.
Similar provisions apply with respect to
foreign beneficial owners of reportable
death benefits under § 1.6050Y—4(e)(1)
of the proposed regulations. However,
in response to comments received on
Notice 2018—41, the Treasury
Department and the IRS are considering
whether payors required under section
6050Y(c) and §1.6050Y—4(e)(1) of the
proposed regulations to report payments

of reportable death benefits that are
income effectively connected with a
U.S. trade or business may satisfy their
reporting obligation under section
6050Y(c) by filing a Form 1042-S,
Foreign Person’s U.S. Source Income
Subject to Withholding, or if such
payors may be relieved from the
obligation to report some of the
information required to be reported
under section 6050Y(c).

Section 1.6050Y—4(e)(2) of the
proposed regulations also includes a
reporting exception for death benefits
paid under an insurance contract (or
interest therein) held by a buyer that
obtained the contract or interest in a
reportable policy sale that was within
an exception to reporting described in
§1.6050Y-3(f)(2) of the proposed
regulations. The exception to reporting
described in § 1.6050Y-3(f)(2) of the
proposed regulations applies in those
cases in which a 6050Y(b) issuer
received only a notice of transfer to a
foreign person and, because the
requirements set forth in § 1.6050Y—
3(£)(2)(i) through (iii) of the proposed
regulations were met, was not required
to treat the transfer as reportable for
purposes of section 6050Y(b).

6. Section 1.101-1: Exclusion From
Gross Income of Proceeds of Life
Insurance Contracts Payable by Reason
of Death

Generally, amounts received under a
life insurance contract that are paid by
reason of the death of the insured are
excluded from federal income tax under
section 101(a)(1). However, if a life
insurance contract is sold or otherwise
transferred for valuable consideration,
the “transfer for value rule” set forth in
section 101(a)(2) limits the excludable
portion of the amount paid by reason of
the death of the insured. Section
101(a)(2) provides that the excludable
amount following a transfer for valuable
consideration generally may not exceed
the sum of (1) The actual value of the
consideration paid by the transferee to
acquire the life insurance contract and
(2) the premiums and other amounts
subsequently paid by the transferee.
Section 101(a)(2) provides two

exceptions to this transfer for value rule.

Specifically, the limitation set forth in
section 101(a)(2) does not apply if (1)
The transferee’s basis in the contract is
determined in whole or in part by
reference to the transferor’s basis in the
contract or (2) the transfer is to the
insured, to a partner of the insured, to
a partnership in which the insured is a
partner, or to a corporation in which the
insured is a shareholder or officer.
Section 13522 of the Act added
section 101(a)(3) to the Code. Section

101(a)(3)(A) provides that these two
exceptions shall not apply in the case of
a transfer of a life insurance contract, or
any interest therein, that is a reportable
policy sale. Section 101(a)(3)(B) defines
the term “reportable policy sale” to
mean the acquisition of an interest in a
life insurance contract, directly or
indirectly, if the acquirer has no
substantial family, business, or financial
relationship with the insured apart from
the acquirer’s interest in such life
insurance contract. For purposes of the
preceding sentence, the term
“indirectly” applies to the acquisition of
an interest in a partnership, trust, or
other entity that holds an interest in the
life insurance contract.

The proposed regulations update
§1.101-1(a)(1) of the existing
regulations to reflect the repeal of
section 101(b) (treatment of employees’
death benefits) in 1996, and the addition
of section 7702 (definition of life
insurance contract) in 1984, section
101(j) (treatment of certain employer-
owned life insurance contracts) in 2006,
and section 101(a)(3) (exception to
valuable consideration rules for
reportable policy sales) in 2017. The
proposed regulations remove the second
and third sentences of § 1.101-1(a)(1) of
the existing regulations and add a
sentence at the end of §1.101-1(a)(1) to
address the earlier changes in law. To
address the changes in law made by the
Act, the proposed regulations under
section 101 provide updated rules for
determining the amount of death
benefits excluded from gross income
following a transfer for value or
gratuitous transfer, including a
reportable policy sale, and provide
definitions applicable under section
101. The proposed regulations under
section 6050Y adopt the relevant
definitions by cross-reference.

The proposed regulations provide that
any transfer of an interest in a life
insurance contract for cash or other
consideration reducible to a money
value is a transfer for valuable
consideration. See § 1.101-1(f)(5) of the
proposed regulations; see also
§25.2512-8 (“[a] consideration not
reducible to a value in money or
money’s worth, as love and affection,
promise of marriage, etc., is to be wholly
disregarded’’). An interest in a life
insurance contract (also referred to as a
life insurance policy) is held by any
person that has taken title to or
possession of the life insurance contract,
in whole or part, for state law purposes,
including any person that has taken title
or possession as nominee for another
person, or by any person that has an
enforceable right to receive all or a part
of the proceeds of the life insurance
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contract or to any other economic
benefits of the insurance policy as
described in § 20.2042-1(c)(2). See
§1.101-1(e)(1) of the proposed
regulations. The enforceable right to
designate a contract beneficiary is an
interest in a life insurance contract. Id.
Any person named as the owner in a life
insurance contract generally is the
owner (or an owner) of the contract and
holds an interest in the contract. Id.

The transfer of an interest in a life
insurance contract includes the transfer
of any interest in the life insurance
contract as well as any transfer of the
life insurance contract itself (meaning a
transfer of title to, possession of, or legal
or beneficial ownership of the life
insurance contract). See § 1.101-1(e)(2)
of the proposed regulations. For
instance, the creation of an enforceable
right to receive all or a part of the
proceeds of a life insurance contract
constitutes the transfer of an interest in
the life insurance contract. Id. However,
the revocable designation of a
beneficiary of the policy proceeds does
not constitute a transfer of an interest in
a life insurance contract to the
beneficiary until the designation
becomes irrevocable other than by
reason of the death of the insured. Id.
For purposes of this rule, a beneficiary
designation is not revocable if the
person with the right to designate the
beneficiary of the contract has an
enforceable contractual obligation to
designate a particular contract
beneficiary. The pledging or assignment
of a policy as collateral security also is
not a transfer of an interest in a life
insurance contract. Id. In response to
comments received on Notice 2018—41
suggesting that the initial owner of a life
insurance contract should not be
considered an “acquirer” for purposes
of section 6050Y(a), §1.101-1(e)(2) of
the proposed regulations clarifies that
the issuance of a life insurance contract
to a policyholder, other than the
issuance of a policy in an exchange
pursuant to section 1035, is not a
transfer of an interest in a life insurance
contract.

Section 1.101-1(b)(1)(i) of the
proposed regulations provides that, in
the case of a transfer of an interest in a
life insurance contract for valuable
consideration, the amount of the
proceeds attributable to the interest that
is excludable from gross income under
section 101(a)(1) is limited under
section 101(a)(2) to the sum of the actual
value of the consideration for the
transfer paid by the transferee and the
premiums and other amounts
subsequently paid by the transferee with
respect to that interest. Consistent with
section 101(a)(3), this general rule

applies to all transfers of interests in life
insurance contracts for valuable
consideration that are reportable policy
sales. Consistent with section 101(a)(2),
this general rule also continues to apply
to transfers of interests in life insurance
contracts for valuable consideration that
are not reportable policy sales, unless an
exception set forth in section 101(a)(2)
applies. See § 1.101-1(b)(1)(i) and (ii) of
the proposed regulations. Section
1.101-1(b)(1)(ii)(A) of the proposed
regulations applies to carryover basis
transfers that are not also subject to
§1.101-1(b)(1)(ii)(B) of the proposed
regulations. Section 1.101-1(b)(1)(ii)(B)
of the proposed regulations applies to
transfers to certain persons.

Under §1.101-1(b)(1)(ii)(A) of the
proposed regulations, the limitation
described in section 101(a)(2) and
§1.101-1(b)(1)(i) of the proposed
regulations does not apply to the
transfer of an interest in a life insurance
contract for valuable consideration if (1)
The transfer is not a reportable policy
sale, (2) the basis of the interest
transferred, for the purpose of
determining gain or loss with respect to
the transferee, is determinable in whole
or in part by reference to the basis of
that interest in the hands of the
transferor, and (3) § 1.101-1(b)(1)(ii)(B)
of the proposed regulations does not
apply to the transfer. The amount of the
proceeds attributable to the interest that
is excludable from gross income under
section 101(a)(1) is, however, limited to
the sum of (1) The amount that would
have been excludable by the transferor,
and (2) the premiums and other
amounts subsequently paid by the
transferee.

This limitation applies without regard
to whether the interest previously has
been transferred or to the nature of any
prior transfer of the interest. For
instance, it is irrelevant whether a prior
transfer was gratuitous or for value,
whether section 101(a)(2)(A) or (B)
applied to a prior transfer, whether any
prior transfer was a reportable policy
sale, or whether the prior transfer was
of the same interest or a larger interest
in a life insurance contract that
included the same interest. If the full
amount of the proceeds would have
been excludable by the transferor, as
would generally be the case if the
original policyholder is the transferor,
§1.101-1(b)(1)(ii)(A) of the proposed
regulations will, as a practical matter,
impose no limitation on the amount of
the proceeds attributable to the interest
that is excludable from gross income
under section 101(a)(1).

Under § 1.101-1(b)(1)(ii)(B)(1) of the
proposed regulations, the limitation on
the excludable amount of the proceeds

described in section 101(a)(2) and
§1.101-1(b)(1)(i) of the proposed
regulations will not apply to an interest
in a life insurance contract that is
transferred for valuable consideration if
(1) The transfer is not a reportable
policy sale and the interest was not
previously transferred for valuable
consideration in a reportable policy
sale, and (2) the transfer is to the
insured, a partner of the insured, a
partnership in which the insured is a
partner, or a corporation in which the
insured is a shareholder or officer (a
(B)(1) person).

Under § 1.101-1(b)(1)(ii)(B)(2) of the
proposed regulations, if a transfer of an
interest in a life insurance contract to a
(B)(1) person follows a transfer for
valuable consideration in a reportable
policy sale (whether in the immediately
preceding transfer or an earlier transfer),
the amount of the proceeds attributable
to that interest that is excludable from
gross income under section 101(a)(1) is
limited to the sum of (1) The higher of
the amount that would have been
excludable by the transferor if the
transfer to the (B)(1) person had not
occurred or the actual value of the
consideration for the transfer to the
(B)(1) person paid by the (B)(1) person,
and (2) the premiums and other
amounts subsequently paid by the
transferee. Thus, in determining the
excludable amount of the proceeds
attributable to an interest in a life
insurance contract that is transferred to
a (B)(1) person in a transfer that is not
a reportable policy sale, the limitation
described in section 101(a)(2) and
§1.101-1(b)(1)(i) of the proposed
regulations is inapplicable unless the
interest previously had been transferred
in a reportable policy sale. Additionally,
because of the alternative in the formula
for computing the limitation, a (B)(1)
person will not be subject to a less
favorable limitation than the limitation
applicable to a transferee in a carryover
basis transfer eligible for the exception
set forth in §1.101-1(b)(1)(ii)(A) of the
pr0£osed regulations.

The proposed regulations provide a
single rule applicable to all gratuitous
transfers of interests in life insurance
contracts, including reportable policy
sales that are not for valuable
consideration: the amount of the
proceeds attributable to the interest that
is excludable from gross income under
section 101(a)(1) is limited to the sum
of (1) The amount of the proceeds
attributable to the gratuitously
transferred interest that would have
been excludable by the transferor if the
transfer had not occurred, and (2) the
premiums and other amounts
subsequently paid by the transferee. See
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§1.101-1(b)(2)(i) of the proposed
regulations. Although §1.101-1(b)(2) of
the existing regulations provides a
special rule for gratuitous transfers
made by or to the insured, a partner of
the insured, a partnership in which the
insured is a partner, or a corporation in
which the insured is a shareholder or
officer, such a rule is not required by
section 101(a), and the proposed
regulations do not contain a special rule
for these transfers because it could be
subject to abuse.

Section 1.101-1(b)(3) of the proposed
regulations clarifies that, for purposes of
§1.101-1(b)(1) and (2) of the proposed
regulations, in determining the
amounts, if any, of consideration paid
by the transferee for the transfer of an
interest in a life insurance contract and
premiums and other amounts
subsequently paid by the transferee with
respect to that interest, the amounts
paid by the transferee are reduced, but
not below zero, by amounts received by
the transferee under the life insurance
contract that are not received as an
annuity, to the extent excludable from
gross income under section 72(e). This
provision is necessary to prevent an
exclusion from gross income based on a
double-counting of consideration paid.

Section 1.101-1(c) of the proposed
regulations defines the term “reportable
policy sale,” which was introduced in
section 101(a)(3). The proposed
regulations provide that, as a general
matter, any direct or indirect acquisition
of an interest in a life insurance contract
is a “reportable policy sale” if the
acquirer has, at the time of the
acquisition, no substantial family,
business, or financial relationship with
the insured apart from the acquirer’s
interest in that life insurance contract.
See §1.101-1(c)(1) of the proposed
regulations.

Under § 1.101-1(e)(3)(i) of the
proposed regulations, the transfer of an
interest in a life insurance contract
results in the direct acquisition of the
interest by the transferee (acquirer).
Under § 1.101-1(e)(3)(ii) of the proposed
regulations, an indirect acquisition of an
interest in a life insurance contract
occurs when a person (acquirer)
becomes a beneficial owner of a
partnership, trust, or other entity that
holds (directly or indirectly) an interest
in the life insurance contract. For this
purpose, the term “other entity”” does
not include a C corporation (as that term
is defined in section 1361(a)(2)), unless
more than 50 percent of the gross value
of the assets of the C corporation (as
determined under § 1.101-1(f)(4))
consists of life insurance contracts
immediately before the indirect
acquisition. Under § 1.101-1(f)(1) of the

proposed regulations, a ‘‘beneficial
owner” of a partnership, trust, or other
entity is an individual or C corporation
with an ownership interest in that
partnership, trust, or other entity. The
beneficial owner’s interest may be held
directly or indirectly, through one or
more other partnerships, trusts, or other
entities.

Accordingly, under § 1.101-1(e)(3)(ii)
of the proposed regulations, persons
that acquire shares in a C corporation
that holds an interest in a life insurance
contract generally will not be
considered to have an indirect
acquisition of an interest in such
contract. However, if the C corporation
primarily owns life insurance contracts
(or interests therein), any person that
acquires shares in the C corporation will
be considered to have an indirect
acquisition of an interest in any life
insurance contract held by the C
corporation.

Section 1.101-1(d) of the proposed
regulations defines the terms
“substantial family relationship,”
“substantial business relationship,” and
“substantial financial relationship.”
Under section 1.101-1(d)(1) of the
proposed regulations, a “substantial
family relationship” is the relationship
between an individual and any family
member of that individual as defined in
§1.101-1(f)(3) of the proposed
regulations. A substantial family
relationship also exists between an
individual and his or her former spouse
with regard to a transfer of an interest
in a life insurance contract to (or in trust
for the benefit of) that former spouse
incident to divorce. See § 1.101-1(d)(1)
of the proposed regulations.
Additionally, a substantial family
relationship exists between the insured
and an entity if all of the entity’s
beneficial owners have a substantial
family relationship with the insured. Id.

Section 1.101-1(d)(2) describes the
two situations in which a substantial
business relationship exists between the
acquirer and insured: (1) The insured is
a key person (as defined in section 264)
of, or materially participates (as defined
in section 469 and the corresponding
regulations) in, an active trade or
business as an owner, employee, or
contractor, and at least 80% of that trade
or business is owned (directly or
indirectly, through one or more
partnerships, trusts, or other entities) by
the acquirer or the beneficial owners of
the acquirer, and (2) the acquirer
acquires an active trade or business and
acquires the interest in the life
insurance contract either as part of that
acquisition or from a person owning
significant property leased to the
acquired trade or business or life

insurance policies held to facilitate the
succession of the ownership of the
business, if certain requirements are
met. See §1.101-1(d)(2)(i) and 