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Presidential Documents

Title 3—

The President

Proclamation 9840 of January 31, 2019

American Heart Month, 2019

By the President of the United States of America

A Proclamation

Heart disease is America’s most prolific killer, responsible for one in four
deaths in the United States each year. American Heart Month is an oppor-
tunity to remember the loved ones lost to this deadly disease, raise awareness
of the warning signs and symptoms of heart disease and heart attacks,
and commit to a lifestyle that improves overall heart health.

Although heart disease has persisted as the leading cause of death among
Americans for nearly a century, we are steadily eroding its grip on our
health. Heart disease claims a smaller and smaller percentage of our loved
ones than it did at its height in the 1960s. Through technological advance-
ments and decades of scientific research, we have learned a tremendous
amount about the causes of heart disease. We now know that smoking,
high blood pressure, high cholesterol, lack of physical activity, obesity,
diabetes, and prediabetes are some of the leading factors that can contribute
to our risk for heart disease. Most importantly, we have learned that it
is never too late or too early to improve your heart health. Small changes—
undertaken at any time—such as committing to a healthy diet and regular
exercise can make a big difference.

Last November, the Department of Health and Human Services released
the second edition of ‘“Physical Activity Guidelines for Americans,” which
outlines the importance of physical exercise and provides information on
how adults and children can live more active lives and improve their cardio-
vascular health. Nearly 80 percent of adult Americans, however, fail to
meet the key guidelines for both aerobic and muscle strengthening activity.
The guidelines recommend that adults get at least two and a half hours
per week of moderate aerobic physical activity and muscle-strengthening
activities over two or more days each week. Children ages 6 through 17
should get 60 minutes or more of moderate to vigorous physical activity
each day. As the risk for heart disease increases with age, it is vital to
deter this deadly disease by taking steps to stay physically active throughout
life, maintain a healthy body weight, and promote overall heart health,
including by eating a well-balanced diet and abstaining from tobacco prod-
ucts.

This month, I encourage all Americans to prioritize their health and educate
themselves about heart disease. Through our continued efforts as a Nation
and as individuals, we can work to reduce the chance of heart disease
and ensure both present and future generations of Americans live healthier
and fuller lives.

In acknowledgement of the importance of the ongoing fight against heart
disease, the Congress, by Joint Resolution approved on December 30, 1963,
as amended (36 U.S.C. 101), has requested that the President issue an
annual proclamation designating February as American Heart Month.

NOW, THEREFORE, I, DONALD J. TRUMP, President of the United States
of America, do hereby proclaim February 2019 as American Heart Month.
The First Lady and I encourage all Americans to participate in National
Wear Red Day on February 1, 2019, to raise awareness and reaffirm our
commitment to fighting heart disease. I also invite the Governors of the
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[FR Doc. 2019-01482
2-5-19; 8:45 am]
Billing code 3295-F9-P

States, the Commonwealth of Puerto Rico, officials of other areas subject
to the jurisdiction of the United States, and the American people to join
me in recognizing and reaffirming our commitment to fighting heart disease.

IN WITNESS WHEREQF, I have hereunto set my hand this thirty-first day
of January, in the year of our Lord two thousand nineteen, and of the
Independence of the United States of America the two hundred and forty-
third.
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Proclamation 9841 of January 31, 2019

National African American History Month, 2019

By the President of the United States of America

A Proclamation

In the year 1619, a Dutch trading ship sailed into the Chesapeake Bay
and dropped anchor at Point Comfort, Virginia. The vessel’s arrival marked
the beginning of the unscrupulous slave trade in the American colonies.
It was from this immoral origin—and through inhuman conditions, discrimi-
nation, and prolonged hardship—that emerged the vibrant culture, singular
accomplishments, and groundbreaking triumphs that we honor and celebrate
during National African American History Month.

National African American History Month is an occasion to rediscover the
enduring stories of African Americans and the gifts of freedom, purpose,
and opportunity they have bestowed on future generations. It is also a
time to commemorate the countless contributions of African Americans,
many of whom lived through and surmounted the scourge of segregation,
racial prejudice, and discrimination to enrich every fiber of American life.
Their examples of heroism, patriotism, and enterprise have given people
of all backgrounds confidence, courage, and faith to pursue their own dreams.

This year’s theme, ‘“Black Migrations,” highlights the challenges and suc-
cesses of African Americans as they moved from farms in the agricultural
South to centers of industry in the North, Midwest, and West—especially
the migrations that occurred in the twentieth century. Through these migra-
tions, millions of African Americans reshaped the demographic landscape
of America, starting new lives in cities such as Philadelphia, Detroit, Chicago,
and New York City.

In that time of great change, inspirational leaders, such as Annie Turnbo
Malone, charted a new path for many African American men and women.
Annie Malone, the daughter of former slaves, became one of the most success-
ful entrepreneurs in America at the turn of the century, and provided opportu-
nities for African Americans to pursue meaningful careers. Through
mentorship and education, she empowered others to start their own busi-
nesses. She is one of many inspirational African Americans in an era that
also produced luminaries such as Mary McLeod Bethune and Booker T.
Washington, both of whom encouraged and emboldened disenfranchised
black students to push through obstacles and realize their God-given poten-
tial.

American history brims with the stories of African Americans who forever
changed their communities and our country. We will, for example, never
forget the legendary “Queen of Soul,” Aretha Franklin, whose unforgettable
voice transcended genre and left music transformed, and whose broad appeal
in an era of deep division helped to bridge racial divides. Another trailblazer,
baseball legend Jackie Robinson, known ubiquitously in Major League Base-
ball as “42,” shattered institutional racism in American athletics when he
became the first African-American player to appear in a big league game.
Over his career, his exceptional talent and noble character in the face of
racial hatred undermined the twin false ideologies of segregation and racial
inequality. The spirit and determination of these and other African American
heroes make our Nation proud and define what it means to be American.
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[FR Doc. 2019-01484
2-5-19; 8:45 am]
Billing code 3295-F9-P

National African American History Month is a call to each and every citizen
of our great land to reflect on the cultural, scientific, political, and economic
contributions of African Americans, which are woven throughout American
society. We remember, learn from, and build on the past, so that, together,
we can build a better and more prosperous future for all Americans.

NOW, THEREFORE, I, DONALD J. TRUMP, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim February 2019 as
National African American History Month. I call upon public officials, edu-
cators, librarians, and all the people of the United States to observe this
month with appropriate programs, ceremonies, and activities.

IN WITNESS WHEREOF, I have hereunto set my hand this thirty-first day
of January, in the year of our Lord two thousand nineteen, and of the

Independence of the United States of America the two hundred and forty-
third.
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 905

[Doc. No. AMS-SC-18-0065; SC18-905-4
FR]

Oranges, Grapefruit, Tangerines, and
Pummelos Grown in Florida;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule implements a
recommendation from the Citrus
Administrative Committee (Committee)
to decrease the assessment rate
established for the 2018-19 and
subsequent fiscal periods. The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: Effective March 8, 2019.

FOR FURTHER INFORMATION CONTACT:
Abigail Campos, Marketing Specialist,
or Christian D. Nissen, Regional
Director, Southeast Marketing Field
Office, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 291-8614, or Email:
Abigail. Campos@usda.gov or
Christian.Nissen@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@usda.gov.
SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
amends regulations issued to carry out
a marketing order as defined in 7 CFR
900.2(j). This rule is issued under
Marketing Agreement and Order No.

905, as amended (7 CFR part 905),
regulating the handling of oranges,
grapefruit, tangerines, and pummelos
grown in Florida. Part 905, (referred to
as ‘“‘the Order”’) is effective under the
Agricultural Marketing Agreement Act
0f 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.” The
Committee locally administers the
Order and is comprised of growers and
handlers operating within the area of
production, and a public member.

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
13563 and 13175. This rule falls within
a category of regulatory actions that the
Office of Management and Budget
(OMB) exempted from Executive Order
12866 review. Additionally, because
this rule does not meet the definition of
a significant regulatory action, it does
not trigger the requirements contained
in Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017, titled
‘Reducing Regulation and Controlling
Regulatory Costs™” (February 2, 2017).

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the Order now in effect,
Florida citrus handlers are subject to
assessments. Funds to administer the
Order are derived from such
assessments. It is intended that the
assessment rate will be applicable to all
assessable citrus for the 2018-19 crop
year, and continue until amended,
suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than

20 days after the date of the entry of the
ruling.

The Order provides authority for the
Committee, with the approval of USDA,
to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members are familiar with the
Committee’s needs and with the costs of
goods and services in their local area
and can formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting and all
directly affected persons have an
opportunity to participate and provide
input.

This rule decreases the assessment
rate from $0.02, the rate that was
established for the 2017-18 and
subsequent fiscal periods, to $0.015 per
4/5-bushel carton of citrus for the 2018—
19 and subsequent fiscal periods.
Shipments from last season exceeded
initial projections after Hurricane Irma,
allowing the Committee to maintain
their financial reserve. As the industry
continues to recover from Hurricane
Irma, the Committee estimates that the
2018-19 Florida citrus crop will be
around 8,250,000 regulated cartons, an
increase of nearly one million cartons
from last season. The anticipated
increase in production prompted the
Committee to recommend the reduction
in the assessment rate.

The Committee met on July 17, 2018,
and unanimously recommended 2018—
19 expenditures of $130,260 and an
assessment rate of $0.015 per 4/5-bushel
carton of citrus. The major expenditures
recommended by the Committee for the
2018-19 year include $113,260 for
management, $9,000 for auditing, and
$4,000 for travel. Budgeted expenses for
these items in 2017—-18 were $75,000,
$9,000, and $4,200, respectively.

The assessment rate recommended by
the Committee was derived by
considering anticipated expenses,
expected shipments of 8.25 million 4/5-
bushel cartons, and the amount of funds
available in the authorized reserve.
Income derived from handler
assessments calculated at $123,750 (8.25
million x $0.015), along with interest
income and funds from the Committee’s
authorized reserve, should be adequate
to cover budgeted expenses of $130,260.
Funds in the reserve are estimated to be
$147,500 and would be kept within the
maximum permitted by the Order. As
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stated in § 905.42, the amount of the
reserve is not to exceed two fiscal
periods’ expenses.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2018—19 budget and those
for subsequent fiscal periods would be
reviewed and, as appropriate, approved
by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 500
producers of Florida citrus in the
production area and approximately 20
handlers subject to regulation under the
Order. Small agricultural producers are
defined by the Small Business
Administration (SBA) as those having
annual receipts less than $750,000, and
small agricultural service firms are
defined as those whose annual receipts
are less than $7,500,000 (13 CFR
121.201).

According to data from the National
Agricultural Statistics Service (NASS),
the industry, and the Committee, the
weighted average f.0.b. price for Florida

citrus for the 2016—17 season was
approximately $15.20 per carton with
total shipments of around 12.6 million
cartons. Using the number of handlers,
and assuming a normal distribution, the
majority of handlers have average
annual receipts of more than $7,500,000
($15.20 times 12.6 million equals
$191,520,000 divided by 20 handlers
equals $9,576,000 per handler).

In addition, based on the NASS data,
the weighted average grower price for
the 201617 season was around $8.30
per carton of citrus. Based on grower
price, shipment data, and the total
number of Florida citrus growers, and
assuming a normal distribution, the
average annual grower revenue is below
$750,000 ($8.30 times 12.6 million
cartons equals $104,580,000 divided by
500 growers equals $209,160 per
grower). Thus, the majority of Florida
citrus handlers may be classified as
large entities, while the majority of
growers may be classified as small
entities.

This rule decreases the assessment
rate collected from handlers for the
2018-19 and subsequent fiscal periods
from $0.02 to $0.015 per 4/5-bushel
carton of citrus. The Committee
unanimously recommended 2018-19
expenditures of $130,260 and an
assessment rate of $0.015 per 4/5-bushel
carton. The assessment rate of $0.015 is
$0.005 lower than the 2017-18 rate. The
quantity of assessable citrus for the
2018-19 fiscal period is estimated at
8.25 million 4/5-bushel cartons. Thus,
the $0.015 rate should provide $123,750
in assessment income (8.25 million x
$0.015). Income derived from handler
assessments, along with interest income
and funds from the Committee’s
authorized reserve (currently $147,500),
should be adequate to cover budgeted
expenses.

The major expenditures
recommended by the Committee for the
2018-19 fiscal year include $113,260 for
management, $9,000 for auditing, and
$4,000 for travel. Budgeted expenses for
these items in 2017-18 were $75,000,
$9,000, and $4,200, respectively.

Shipments from last season exceeded
initial projections after Hurricane Irma,
allowing the Committee to maintain its
financial reserve. The Committee
estimates the 2018—19 Florida citrus
crop will be around 8,250,000 regulated
cartons, an increase of nearly one
million cartons from last season. The
Committee recommended the reduction
in the assessment rate based on the
anticipated increase in production.

Prior to arriving at this budget and
assessment rate, the Committee
considered information from the
Executive Committee. Alternative

expenditure levels and assessment rates
were discussed by the Executive
Committee, based upon the relative
value of various activities to the citrus
industry. The Committee determined
that all program activities were
adequately funded and essential to the
functionality of the Order, thus no
alternative expenditure levels were
deemed appropriate.

Based on these discussions and
estimated shipments, the recommended
assessment rate of $0.015 should
provide $123,750 in assessment income.
The Committee determined that
assessment revenue, along with funds
from reserves and interest income,
should be adequate to cover budgeted
expenses for the 2018—19 fiscal period.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the average grower price for the
2018-19 season should be
approximately $8.30 per 4/5-bushel
carton of citrus. Therefore, the estimated
assessment revenue for the 2018-19
crop year as a percentage of total grower
revenue would be about 0.2 percent.

This action decreases the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers and may also
reduce the burden on producers.

The Committee’s meeting was widely
publicized throughout the Florida citrus
industry. All interested persons were
invited to attend the meeting and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the July 17, 2018, meeting was
a public meeting and all entities, both
large and small, were able to express
views on this issue.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by the OMB and
assigned OMB No. 0581-0189, Fruit
Crops. No changes in those
requirements because of this action are
necessary. Should any changes become
necessary, they would be submitted to
OMB for approval.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large Florida citrus
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. As noted in the initial
regulatory flexibility analysis, USDA
has not identified any relevant Federal
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rules that duplicate, overlap, or conflict
with this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A proposed rule concerning this
action was published in the Federal
Register on October 2, 2018 (83 PR
49499). Copies of the proposed rule
were also mailed or sent via facsimile to
all Florida citrus handlers. The proposal
was made available through the internet
by USDA and the Office of the Federal
Register. A 30-day comment period
ending November 1, 2018, was provided
for interested persons to respond to the
proposal.

One comment was received in
support of the regulation. The
commenter stated that producers would
benefit from this action and this
reduction is a way to ensure production
growth and reinvestment in citrus crops
year after year. Three additional
comments were also received but did
not address the merits of this action.
Accordingly, no changes will be made
to the rule as proposed, based on the
comments received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule will tend to effectuate the
declared policy of the Act.

List of Subjects in 7 CFR Part 905

Grapefruit, Marketing agreements,
Oranges, Pummelos, Reporting and
recordkeeping requirements,
Tangerines.

For the reasons set forth in the
preamble, 7 CFR part 905 is amended as
follows:

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND PUMMELOS
GROWN IN FLORIDA

m 1. The authority citation for 7 CFR
part 905 continues to read as follows:
Authority: 7 U.S.C. 601-674.

m 2. Section 905.235 is revised to read
as follows:

§905.235 Assessment rate.

On and after August 1, 2018, an
assessment rate of $0.015 per 4/5-bushel
carton or equivalent is established for
Florida citrus covered under the Order.

Dated: January 31, 2019.

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-01141 Filed 2-5-19; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 989

[Doc. No. AMS-SC-18-0069; SC18-989-1
FR]

Raisins Produced From Grapes Grown
in California; Increased Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule implements a
recommendation from the Raisin
Administrative Committee (Committee)
to increase the assessment rate
established for the 2018—-19 and
subsequent crop years. The assessment
rate will remain in effect indefinitely
unless modified, suspended, or
terminated.

DATES: Effective February 7, 2019.

FOR FURTHER INFORMATION CONTACT:
Kathie Notoro, Marketing Specialist, or
Terry Vawter, Acting Regional Director,
California Marketing Field Office,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—-5906; or Email:
Kathie.Notoro@usda.gov or
Terry.Vawter@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@usda.gov.
SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
amends regulations issued to carry out
a marketing order as defined in 7 CFR
900.2(j). This rule is issued under
Marketing Order No. 989, as amended (7
CFR part 989), regulating the handling
of raisins produced from grapes grown
in California. Part 989 (referred to as the

“Order”) is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act”. The
Committee locally administers the
Order and is comprised of producers
and handlers of raisins operating within
the area of production, and a public
member.

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
13563 and 13175. This rule falls within
a category of regulatory actions that the
Office of Management and Budget
(OMB) exempted from Executive Order
12866 review. Additionally, because
this rule does not meet the definition of
a significant regulatory action, it does
not trigger the requirements contained
in Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017, titled
‘Reducing Regulation and Controlling
Regulatory Costs’”’ (February 2, 2017).

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the Order now in effect,
California raisin handlers are subject to
assessments. Funds to administer the
Order are derived from such
assessments. It is intended that the
assessment rate is applicable to all
assessable raisins for the 2018-19 crop
year, and continue until amended,
suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

The Order provides authority for the
Committee, with the approval of USDA,
to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members are familiar with the
Committee’s needs and with the costs of
goods and services in their local area,
and are in a position to formulate an


http://www.ams.usda.gov/rules-regulations/moa/small-businesses
http://www.ams.usda.gov/rules-regulations/moa/small-businesses
mailto:Kathie.Notoro@usda.gov
mailto:Richard.Lower@usda.gov
mailto:Terry.Vawter@usda.gov

2050

Federal Register/Vol. 84, No. 25/Wednesday, February 6, 2019/Rules and Regulations

appropriate budget and assessment rate.
The assessment rate is formulated and
discussed in a public meeting.
Therefore, all directly affected persons
have an opportunity to participate and
provide input.

This rule increases the assessment
rate from $17.00 to $22.00 per ton of
raisins for the 2018-19 and subsequent
crop years. The current rate was
published in the Federal Register
during the 2015-16 crop year and was
designed to reduce the Committee’s
monetary reserve to a level that is
appropriate under the Order. The higher
rate is a result of a smaller crop forecast
due to early spring rain damage to the
vines. The 2018-19 crop is anticipated
to be 275,000 tons, down from the
300,000 tons recorded the previous crop
year.

The Committee met on June 27, 2018
and unanimously recommended 2018—
19 expenditures of $5,189,600 and an
assessment rate of $22.00 per ton of
raisins. The major expenditures
recommended by the Committee for the
2018-19 crop year include salaries and
employee-related costs of $1,187,200;
administration costs of $440,400;
compliance activities of $60,000;
research and study costs of $40,000; and
promotion related costs of $3,637,000.
Subtracted from these expenses is
$175,000, which represents
reimbursable costs for the shared
management of the State marketing
raisin program. Budgeted expenditures
for these items in 2017-18 were
$1,306,150; $505,600; $48,000; $35,000;
and $3,577,178, respectively.

The assessment rate recommended by
the Committee was derived by
considering anticipated expenses,
expected shipments of 275,000 tons,
and the amount of funds available in the
authorized reserve. Income derived from
handler assessments calculated at
$6,050,000 (275,000 x $22.00), should
be adequate to cover budgeted expenses
of $5,189,600. The remaining $860,400
would be added to the Committee’s
authorized reserve.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each crop year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or

USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2018—19 budget and those
for subsequent crop years will be
reviewed and, as appropriate, approved
by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 2,600
producers of California raisins and
approximately 16 handlers subject to
regulation under the marketing order.
Small agricultural producers are defined
by the Small Business Administration
(SBA) as those having annual receipts
less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $7,500,000. (13 CFR 121.201.)

According to the National
Agricultural Statistics Service (NASS),
data for the most-recently completed
crop year (2017) shows that about 8.03
tons of raisins were produced per acre.
The 2017 producer price published by
NASS was $1,670 per ton. Thus, the
value of raisin production per acre
averaged about $13,410.10 (8.03 tons
times $1,670 per ton). At that average
price, a producer would have to farm
nearly 56 acres to receive an annual
income from raisins of $750,000
($750,000 divided by $13,410.10 per
acre equals 55.93 acres). According to
the Committee, the majority of
California raisin producers farm less
than 56 acres.

In addition, according to data from
the Committee, six of the sixteen
California raisin handlers have receipts
of less than $7,500,000 and may also be
considered small entities. Thus, the
majority of producers of California

raisins may be classified as small
entities, while the majority of handlers
may be classified as large entities.

This rule increases the assessment
rate collected from handlers for the
2018-19 and subsequent crop years
from $17.00 to $22.00 per ton of
assessable raisins acquired by handlers.
The Committee unanimously
recommended 2018-19 expenditures of
$5,189,600 and an assessment rate of
$22.00 per ton of assessable raisins. The
assessment rate of $22.00 is $5.00 higher
than the rate currently in effect. The
quantity of assessable raisins for the
2018-19 crop year is estimated at
275,000 tons. Thus, the $22.00 rate
should provide $6,050,000 in
assessment income (275,000 x $22.00).
Income derived from handler
assessments, should be adequate to
cover budgeted expenses. The
remaining $860,400 would be added to
the Committee’s authorized reserve.

The major expenditures
recommended by the Committee for the
2018-19 crop year include: Salaries and
employee-related costs of $1,187,200;
administration costs of $440,400;
compliance activities of $60,000;
research and study costs of $40,000; and
promotion related costs of $3,637,000.
Budgeted expenditures for these items
in 2017-18 were $1,306,150; $505,600;
$48,000; $35,000; and $3,577,178,
respectively. The total budget approved
for the 2017—18 crop year was
$5,296,928.

The increased assessment rate is
necessary to cover the decrease in
estimated crop size tonnage from
300,000 tons in 2017-18 to 275,000 tons
in 2018-19 while also helping to
maintain the Committee’s activities at
current levels avoiding a reduction in
the program’s effectiveness, and keeping
the monetary reserve to a level that is
appropriate under the Order.

Prior to arriving at this budget and
assessment rate, the Committee
considered information from the Audit
Subcommittee which met on June 13,
2018, and discussed alternative
spending levels. The recommendation
was discussed by the Committee on
June 27, 2018, and the Committee
ultimately decided that the
recommended budget and assessment
rate were reasonable and necessary to
properly administer the Order.

A review of historical and preliminary
information pertaining to the upcoming
crop year indicates that the producer
price for the 2017-18 crop year was
approximately $1,670.00 per ton of
raisins. Utilizing that price, the
estimated crop size of 275,000 tons, and
the assessment rate of $22.00 per ton,
the estimated assessment revenue for
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the 2018—19 crop year as a percentage
of total producer revenue is
approximately 0.013 percent
(assessment revenue of $6,050,000
divided by total producer revenue
$459,250,000).

This action increases the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
these costs would be offset by the
benefits derived from the operation of
the Order.

The meetings of the Audit
Subcommittee and the Committee were
widely publicized throughout the
California raisin industry. All interested
persons were invited to attend the
meetings and encouraged to participate
in Committee deliberations on all
issues. Like all subcommittee and
Committee meetings, the June 13, 2018,
and June 27, 2018, meetings,
respectively, were public meetings, and
all entities, both large and small, were
able to express views on this issue.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by the OMB and
assigned OMB No. 0581-0178 Vegetable
and Specialty Crops. No changes in
those requirements are necessary
because of this action. Should any
changes become necessary, they would
be submitted to OMB for approval.

This final rule does not impose any
additional reporting or recordkeeping
requirements on either small or large
California raisin handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies. As
noted in the initial regulatory flexibility
analysis, USDA has not identified any
relevant Federal rules that duplicate,
overlap, or conflict with this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A proposed rule concerning this
action was published in the Federal
Register on October 23, 2018 (83 FR
53402). Copies of the proposed rule
were provided to all raisin handlers.
The proposal was also made available
through the internet by USDA and the
Office of the Federal Register. A 30-day
comment period ending November 23,
2018, was provided for interested
persons to respond to the proposal. No

comments were received. Accordingly,
no changes will be made to the rule as
proposed.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 989
Grapes, Marketing agreements,
Raisins, Reporting and recordkeeping
requirements.
For the reasons set forth in the
preamble, 7 CFR part 989 is amended as
follows:

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 989 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 989.347 is revised to read
as follows:

§989.347 Assessment rate.

On and after August 1, 2018, an
assessment rate of $22.00 per ton is
established for assessable raisins
produced from grapes grown in
California.

Dated: January 31, 2019.

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-01139 Filed 2-5-19; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL RESERVE SYSTEM

12 CFR Part 263
[Docket No. R—1647]
RIN 7100-AF36

Rules of Practice for Hearings

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board of Governors of the
Federal Reserve System (the ‘“Board”) is

issuing a final rule amending its rules of
practice and procedure to adjust the
amount of each civil money penalty
(“CMP”) provided by law within its
jurisdiction to account for inflation as
required by the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015.

DATES: This final rule is effective on
February 6, 2019.

FOR FURTHER INFORMATION CONTACT:
Patrick M. Bryan, Assistant General
Counsel (202-974-7093), or Thomas O.
Kelly, Senior Attorney (202—-974-7059),
Legal Division, Board of Governors of
the Federal Reserve System, 20th Street
and Constitution Ave. NW, Washington,
DC 20551. For users of
Telecommunication Device for the Deaf
(TDD) only, contact 202—-263—4869.
SUPPLEMENTARY INFORMATION:

Federal Civil Penalties Inflation
Adjustment Act

The Federal Civil Penalties Inflation
Adjustment Act of 1990, 28 U.S.C. 2461
note (“FCPIA Act”), requires federal
agencies to adjust, by regulation, the
CMPs within their jurisdiction to
account for inflation. The Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015 (the “2015
Act”) 1 amended the FCPIA Act to
require federal agencies to make annual
adjustments not later than January 15 of
every year.2 The Board is now issuing a
new final rule to set the CMP levels
pursuant to the required annual
adjustment for 2019. The Board will
apply these adjusted maximum penalty
levels to any penalties assessed on or
after February 6, 2019, whose associated
violations occurred on or after
November 2, 2015. Penalties assessed
for violations occurring prior to
November 2, 2015, will be subject to the
amounts set in the Board’s 2012
adjustment pursuant to the FCPIA Act.3

Under the 2015 Act, the annual
adjustment to be made for 2019 is the
percentage by which the Consumer
Price Index for the month of October
2018 exceeds the Consumer Price Index
for the month of October 2017. On
December 14, 2018, as directed by the
2015 Act, the Office of Management and
Budget (OMB) issued guidance to
affected agencies on implementing the
required annual adjustment, which
included the relevant inflation
multiplier.# Using OMB’s multiplier, the

1Public Law 114-74, 129 Stat. 599 (2015)
(codified at 28 U.S.C. 2461 note).
228 U.S.C. 2461 note, 4(b)(1).
377 FR 68680 (Nov. 16, 2012).
4 OMB Memorandum M-19-04, Implementation
of Penalty Inflation Adjustments for 2019, Pursuant
Continued
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Board calculated the adjusted penalties
for its CMPs, rounding the penalties to
the nearest dollar.5

Administrative Procedure Act

The 2015 Act states that agencies
shall make the annual adjustment
“notwithstanding section 553 of title 5,
United States Code.” Therefore, this
rule is not subject to the provisions of
the Administrative Procedure Act (the
“APA”), 5 U.S.C. 553, requiring notice,
public participation, and a deferred
effective date.

Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., requires a regulatory
flexibility analysis only for rules for
which an agency is required to publish
a general notice of proposed
rulemaking. Because the 2015 Act states
that agencies’ annual adjustments are to
be made notwithstanding section 553 of
title 5 of the United States Code—the
APA section requiring notice of
proposed rulemaking—the Board is not
publishing a notice of proposed
rulemaking. Therefore, the Regulatory
Flexibility Act does not apply.

Paperwork Reduction Act

There is no collection of information
required by this final rule that would be
subject to the Paperwork Reduction Act
of 1995, 44 U.S.C. 3501 et seq.

List of Subjects in 12 CFR Part 263

Administrative practice and
procedure, Claims, Crime, Equal access
to justice, Lawyers, Penalties.

Authority and Issuance

For the reasons set forth in the
preamble, the Board amends 12 CFR
part 263 to read as follows:

PART 263—RULES OF PRACTICE FOR
HEARINGS

m 1. The authority citation for part 263
continues to read as follows:

Authority: 5 U.S.C. 504, 554-557; 12
U.S.C. 248, 324, 334, 347a, 504, 505, 1464,
1467, 1467a, 1817(j), 1818, 1820(k), 1829,
18310, 1831p—1, 1832(c), 1847(b), 1847(d),
1884, 1972(2)(F), 3105, 3108, 3110, 3349,
3907, 3909(d), 4717; 15 U.S.C. 21, 78l(i),
780—4, 780-5, 78u-2; 1639¢(k); 28 U.S.C.

to the Federal Civil Penalties Inflation Adjustment
Act Improvements Act of 2015 (Dec. 14, 2018).

5Under the 2015 Act and implementing OMB
guidance, agencies are not required to make an
adjustment to a CMP if, during the 12 months
preceding the required adjustment, such penalty
increased due to a law other than the 2015 Act by
an amount greater than the amount of the required
adjustment. No other laws have adjusted the CMPs
within the Board’s jurisdiction during the preceding
12 months.

2461 note; 31 U.S.C. 5321; and 42 U.S.C.
4012a.

m 2. Section 263.65 is revised to read as
follows:

§263.65 Civil money penalty inflation
adjustments.

(a) Inflation adjustments. In
accordance with the Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015, which
further amended the Federal Civil
Penalties Inflation Adjustment Act of
1990, the Board has set forth in
paragraph (b) of this section the
adjusted maximum amounts for each
civil money penalty provided by law
within the Board’s jurisdiction. The
authorizing statutes contain the
complete provisions under which the
Board may seek a civil money penalty.
The adjusted civil money penalties
apply only to penalties assessed on or
after February 6, 2019, whose associated
violations occurred on or after
November 2, 2015.

(b) Maximum civil money penalties.
The maximum (or, in the cases of 12
U.S.C. 334 and 1832(c), fixed) civil
money penalties as set forth in the
referenced statutory sections are set
forth in the table in this paragraph (b).

Adjusted civil
Statute morj1ey penalty
12 U.S.C. 324.
Inadvertently late or mis-
leading reports, inter
alia ...coooeeveeeeeieaenn. $4,027
Other late or misleading
reports, inter alia ........ 40,269
Knowingly or reckless
false or misleading re-
ports, inter alia 2,013,399
12 U.S.C. 334 ................ 292
12 U.S.C. 374a ....ccceveene. 292
12 U.S.C. 504.
First Tier .... 10,067
Second Tier .. 50,334
Third Tier ........ccccoeeeunn. 2,013,399
12 U.S.C. 505.
First Tier .......cccoveeeeeennne 10,067
Second Tier .. 50,334
Third Tier ............. 2,013,399
12 U.S.C. 1464(v)(4) ..... 4,027
12 U.S.C. 1464(v)(5) ..... 40,269
12 U.S.C. 1464(v)(6) ..... 2,013,399
12 U.S.C. 1467a(i)(2) .... 50,334
12 U.S.C. 1467a(i)(3) ........... 50,334
12 U.S.C. 1467a(r).
First Tier ........cccovveeeeeenn. 4,027
Second Tier .. 340,269
Third Tier .....cccccceeueeennnen. 2,013,399
12 U.S.C. 1817(j)(16).
First Tier .......cccocvveeeeennn. 10,067
Second Tier .. 50,334
Third Tier .......ccccueene.n. 32,013,399
12 U.S.C. 1818(i)(2).
First Tier ........cccovueeeeennn. 10,067
Second Tier .. 50,334
Third Tier .......ccccccceeeeen. 2,013,399
12 U.S.C. 1820(k)(6)(A)(ii) ... 331,174

Adjusted civil
Statute morj1ey penalty

12 U.S.C. 1832(C) ..ccvvvvveenee. 32,924
12 U.S.C. 1847(b) ..cceeeueneeee. 50,334
12 U.S.C. 1847(d).

First Tier ........cccceuueeenn... 4,027

Second Tier ... 40,269

Third Tier ....... 2,013,399
12 U.S.C. 1884 .....cceeuernee. 292
12 U.S.C. 1972(2)(F).

First Tier .......ccoceveeeunen.. 10,067

Second Tier ... 50,334

Third Tier .......... 2,013,399
12 U.S.C. 3110(a) 46,013
12 U.S.C. 3110(c).

First Tier ........ccccceueeenn... 3,682

Second Tier ................... 36,809

Third Tier .......... 1,840,491
12 U.S.C. 3909(d) 2,505
15 U.S.C. 78u-2(b)(1).

For a natural person ...... 9,472

For any other person ..... 94,713
15 U.S.C. 78u-2(b)(2).

For a natural person ...... 94,713

For any other person ..... 473,566
15 U.S.C. 78u-2(b)(3).

For a natural person ...... 189,427

For any other person ..... 947,130
15 U.S.C. 1639¢e(k)(1) .......... 11,563
15 U.S.C. 1639¢e(k)(2) .......... 23,125
42 U.S.C. 4012a(f)(5) .weeveveene 2,187

By order of the Board of Governors of the
Federal Reserve System, acting through the
Secretary of the Board under delegated
authority, January 29, 2019.

Ann Misback,

Secretary of the Board.

[FR Doc. 2019-01068 Filed 2—-5-19; 8:45 am]
BILLING CODE 6210-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 747
RIN 3133-AE92

Civil Monetary Penalty Inflation
Adjustment

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule.

SUMMARY: The NCUA Board (Board) is
amending its regulations to adjust the
maximum amount of each civil
monetary penalty (CMP) within its
jurisdiction to account for inflation.
This action, including the amount of the
adjustments, is required under the
Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended by
the Debt Collection Improvement Act of
1996 and the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015.

DATES: This final rule is effective
February 6, 2019.
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FOR FURTHER INFORMATION CONTACT:
Marvin Shaw, Staff Attorney, at 1775
Duke Street, Alexandria, VA 22314, or
telephone: (703) 518-6553.

SUPPLEMENTARY INFORMATION:

1. Legal Background
II. Calculation of Adjustments
III. Regulatory Procedures

I. Legal Background

A. Statutory Requirements and OMB
Guidance

The Debt Collection Improvement Act
of 1996 1 (DCIA) amended the Federal
Civil Penalties Inflation Adjustment Act
of 19902 (FCPIA Act) to require every
federal agency to enact regulations that
adjust each CMP provided by law under
its jurisdiction by the rate of inflation at
least once every four years.

In November 2015, Congress further
amended the CMP inflation
requirements in the Bipartisan Budget
Act of 2015,3 which contains the
Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015 (the 2015 amendments).4 This
legislation provided for an initial
“catch-up” adjustment of CMPs in 2016,
followed by annual adjustments. The
catch-up adjustment reset CMP
maximum amounts by setting aside the
inflation adjustments that agencies
made in prior years and instead
calculated inflation with reference to
the year when each CMP was enacted or
last modified by Congress. Agencies
were required to publish their catch-up
adjustments in an interim final rule by
July 1, 2016 and make them effective by
August 1, 2016.5 The NCUA complied
with these requirements in a June 2016
interim final rule, followed by an
October 2016 final rule to confirm the
adjustments as final.®

The 2015 amendments also specified
how agencies must conduct annual
inflation adjustments after the 2016
catch-up adjustment. Following the
catch-up adjustment, agencies must
make the required adjustments and
publish them in the Federal Register by

1Public Law 104-134, Sec. 31001(s), 110 Stat.
1321-373 (Apr. 26, 1996). The law is codified at 28
U.S.C. 2461 note.

2Public Law 101-410, 104 Stat. 890 (Oct. 5,
1990), codified at 28 U.S.C. 2461 note.

3Public Law 114-74, 129 Stat. 584 (Nov. 2, 2015).

4129 Stat. 599.

5 Public Law 114-74, Sec. 701(b)(1), 129 Stat. 584,

599 (Nov. 2, 2015).
681 FR 40152 (June 21, 2016); 81 FR 78028 (Nov.
7,2016).

January 15 each year.” For 2017, the
NCUA issued an interim final rule on
January 6, 2017,8 followed by a final
rule issued on June 23, 2017.° For 2018,
the NCUA issued a final rule to satisfy
the agency’s requirement for the 2018
annual adjustments.1? This document
satisfies the agency’s requirement for
the 2019 annual adjustment.

The law provides that the adjustments
shall be made notwithstanding the
section of the Administrative Procedure
Act (APA) that requires prior notice and
public comment for agency
rulemaking.1? The 2015 amendments
also specify that each CMP maximum
must be increased by the percentage by
which the consumer price index for
urban consumers (CPI-U) 12 for October
of the year immediately preceding the
year the adjustment is made exceeds the
CPI-U for October of the prior year.13
For example, for the adjustment to be
made in 2019, an agency must compare
the October 2017 and 2018 CPI-U
figures.

The 2015 amendments also provide
that agencies may forgo the required
annual adjustments in certain
circumstances. Specifically, in a
subsection titled “Other Adjustments
Made,” the statute provides that an
agency is not required to make an
annual adjustment to a CMP if it has
been increased by an amount greater
than the contemplated annual
adjustment in the preceding 12
months.14 When these criteria are met,
the agency has discretion not to make
the adjustments otherwise required by
the statute.

In addition, the 2015 amendments
directed the Office of Management and
Budget (OMB) to issue guidance to
agencies on implementing the inflation
adjustments.?> OMB is required to issue
its guidance each December and, with
respect to the 2019 annual adjustment,
did so on December 14, 2018.16 This

7 Public Law 114-74, Sec. 701(b)(1), 129 Stat. 584,

599 (Nov. 2, 2015).

882 FR 7640 (Jan. 23, 2017).

982 FR 29710 (June 30, 2017).

1083 FR 2029 (Jan.16, 2018).

11 Public Law 114-74, Sec. 701(b)(1), 129 Stat.
584, 599 (Nov. 2, 2015).

12 This index is published by the Department of
Labor, Bureau of Labor Statistics, and is available
at its website: http://www.bls.gov/cpi/.

13 Public Law 11474, Sec. 701(b)(1)(2)(B), 129
Stat. 584, 600 (Nov. 2, 2015).

14 Pyblic Law 114-74, Sec. 701(b)(1), 129 Stat.
584, 600 (Nov. 2, 2015).

15 Public Law 114-74, Sec. 701(b)(4), 129 Stat.
584, 601 (Nov. 2, 2015).

16 OMB, Implementation of Penalty Inflation
Adjustments for 2019, Pursuant to the Federal Civil

OMB guidance for the 2019 adjustments
includes an inflationary multiplier
(1.02522) to apply to each current CMP
maximum amount to determine the
adjusted maximum. The guidance also
addresses rulemaking procedures and
agency reporting and oversight
requirements for CMPs.17

B. Application to the 2019 Adjustments

This section applies the statutory
requirements and OMB’s guidance to
the NCUA’s CMPs, and sets forth the
Board’s calculation of the 2019
adjustments.

As explained above, the 2015
amendments require the NCUA to adjust
the maximum amounts of its CMPs by
the percentage by which the October
2018 CPI-U (252.885) exceeds the
October 2017 CPI-U (246.663). The
percentage change is 2.522. This
percentage increase can be expressed as
an inflation multiplier (the quotient of
the October 2018 figure divided by the
October 2017 figure). Accordingly, each
CMP maximum amount should be
multiplied by 1.02522 to determine the
adjusted maximum amount. OMB’s
guidance identifies the same multiplier.

The Board has considered the
exception in the 2015 amendments for
adjustments made in the preceding 12
months, discussed above, and has
determined that it does not apply. All of
the adjustments calculated below are
equal to or greater than the adjustments
made in January 2018 for each CMP.
Accordingly, the exception for greater
adjustments in the preceding 12 months
does not apply. Thus, the Board lacks
discretion to decline to make the
adjustments calculated below.

The table below presents the
adjustment calculations. The current
maximums are found at 12 CFR
747.1001, as adjusted in January 2018.
This amount is multiplied by the
inflation multiplier to calculate the new
maximum in the far right column. Only
these adjusted maximum amounts, and
not the calculations, will be codified at
12 CFR 747.1001 under this final rule.
The adjusted amounts were applicable
January 15, 2019, and can be applied to
violations that occurred on or after
November 2, 2015, the date the 2015
amendments were enacted.18

Penalties Inflation Adjustment Act Improvements
Act of 2015 (Dec. 14, 2018), available at https://
www.whitehouse.gov/wp-content/uploads/2017/11/
m_19_04.pdf.

171d.

18 Puyblic Law 114-74, 129 Stat. 600 (Nov. 2,
2015), codified at 28 U.S.C. 2461 note.
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TABLE—CALCULATION OF MAXIMUM CMP ADJUSTMENTS

Adjusted Maximum ($)
Citation Description/tier 19 Current maximum ($) Multiplier r(rlculJI{irp)el?etr,rnr?))Smjuen(; t>é>
nearest dollar)

12 U.S.C. 1782(a)(3) .......... Inadvertent failure to submit a report or the in- | 3,928 ...........ccceeeee 1.02522 | 4,027.
advertent submission of a false or mis-
leading report.

12 U.S.C. 1782(a)(3) .......... Non-inadvertent failure to submit a report or | 39.278 .......ccccocvvrieennn. 1.02522 | 40,269.
the non-inadvertent submission of a false or
misleading report.

12 U.S.C. 1782(a)(3) .......... Failure to submit a report or the submission of | Lesser of 1,963,870 or 1.02522 | Lesser of 2,013,399 or
a false or misleading report done knowingly 1% of total CU as- 1% of total CU as-
or with reckless disregard. sets. sets.

12 U.S.C. 1782(d)(2)(A) ..... Tier 1 CMP for inadvertent failure to submit | 3,591 ......cccoveviienennen. 1.02522 | 3,682.
certified statement of insured shares and
charges due to NCUSIF, or inadvertent
submission of false or misleading statement.

12 U.S.C. 1782(d)(2)(B) ..... Tier 2 CMP for non-inadvertent failure to sub- | 35,904 ..........cccecueenenn. 1.02522 | 36,809.
mit certified statement or submission of
false or misleading statement.

12 U.S.C. 1782(d)(2)(C) ..... Tier 3 CMP for failure to submit a certified | Lesser of 1,795,216 or 1.02522 | Lesser of
statement or the submission of a false or 1% of total CU as- 1,840,491 or 1% of
misleading statement done knowingly or sets. total CU assets.
with reckless disregard.

12 U.S.C. 1785(a)(3) .......... Non-compliance with insurance logo require- | 122 ........c..cceveiiieenen. 1.02522 | 125.
ments.

12 U.S.C. 1785(e)(3) .......... Non-compliance with NCUA security require- | 285 .......ccccoeiieeeiiieennne 1.02522 | 292.
ments.

12 U.S.C. 1786(k)(2)(A) ..... Tier 1 CMP for violations of law, regulation, | 9,819 ........cccoovriveienne 1.02522 | 10,067.
and other orders or agreements.

12 U.S.C. 1786(k)(2)(B) ..... Tier 2 CMP for violations of law, regulation, | 49,096 ........c...ccccevvennen. 1.02522 | 50,334.
and other orders or agreements and for
recklessly engaging in unsafe or unsound
practices or breaches of fiduciary duty.

12 U.S.C. 1786(k)(2)(C) ..... Tier 3 CMP for knowingly committing the vio- | 1,963,870 .................... 1.02522 | 2,013,399.
lations under Tier 1 or 2 (natural person).

12 U.S.C. 1786(k)(2)(C) ..... Tier 3 (same) (CU) .ocovvvveeiieeeeeee e e sies Lesser of 1,963,870 or 1.02522 | Lesser of 2,013,399 or
1% of total CU as- 1% of total CU as-
sets. sets.

12 U.S.C. 1786(w)(5)(A)(ii) Non-compliance with senior examiner post- | 323,027 .......ccccecvreennee 1.02522 | 331,174.

employment restrictions.

15 U.S.C. 1639e(k) ............. Non-compliance with appraisal independence | 11,279 .......ccccocceeveenee. 1.02522 | 11,563.
standards (first violation).

15 U.S.C. 1639¢e(K) ............. Subsequent violations of the same ................. 22,556 ....ccciiiiiee 1.02522 | 23,125.

42 U.S.C. 4012a(f)(5) ......... Non-compliance with flood insurance require- | 2,133 .........ccccocirieenen. 1.02522 | 2,187.
ments.

III. Regulatory Procedures

A. Final Rule Under the APA

In the 2015 amendments to the FCPIA
Act, Congress provided that agencies
shall make the required inflation
adjustments in 2017 and subsequent
years notwithstanding 5 U.S.C. 553,20
which requires agencies to follow
notice-and-comment procedures in
rulemaking and to make rules effective
no sooner than 30 days after publication
in the Federal Register. The 2015
amendments provide a clear exception
to these requirements.2? In addition, the
Board finds that notice-and-comment

19 The table uses condensed descriptions of CMP
tiers. Refer to the U.S. Code citations for complete
descriptions.

20 Public Law 114-74, Sec. 701(b)(1), 129 Stat.
584, 599 (Nov. 2, 2015).

21See 5 U.S.C. 559; Asiana Airlines v. Fed.
Aviation Admin., 134 F.3d 393, 396-99 (D.C. Cir.
1998).

procedures would be impracticable and
unnecessary under the APA because of
the largely ministerial and technical
nature of the rule, which affords
agencies limited discretion in
promulgating the rule, and the statutory
deadline for making the adjustments.22
In these circumstances, the Board finds
good cause to issue a final rule without
issuing a notice of proposed rulemaking
or soliciting public comments. The
Board also finds good cause to make the
final rule effective upon publication
because of the statutory deadline.
Accordingly, this final rule is issued
without prior notice and comment and
will become effective immediately upon
publication.

225 U.S.C. 553(b)(3)(B); see Mid-Tex Elec. Co-op.,
Inc. v. Fed. Energy Regulatory Comm’n, 822 F.2d
1123, (D.C. Cir. 1987).

B. Regulatory Flexibility Act

The Regulatory Flexibility Act
requires the Board to prepare an
analysis to describe any significant
economic impact a regulation may have
on a substantial number of small
entities.23 For purposes of this analysis,
the Board considers small credit unions
to be those having under $100 million
in assets.24 This final rule will not have
a significant economic impact on a
substantial number of small credit
unions because it only affects the
maximum amounts of CMPs that may be
assessed in individual cases, which are
not numerous and generally do not
involve assessments at the maximum
level. In addition, several of the CMPs

235 U.S.C. 603(a).
24Interpretive Ruling and Policy Statement 15-1,
80 FR 57512 (Sept. 24, 2015).
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are limited to a percentage of a credit
union’s assets. Finally, in assessing
CMPs, the Board generally must
consider a party’s financial resources.2%
Because this final rule will affect few, if
any, small credit unions, the Board
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities.

C. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) applies to rulemakings in which
an agency creates a new paperwork
burden on regulated entities or modifies
an existing burden.26 For purposes of
the PRA, a paperwork burden may take
the form of either a reporting or a
recordkeeping requirement, both
referred to as information collections.
This final rule adjusts the maximum
amounts of certain CMPs that the Board
may assess against individuals, entities,
or credit unions but does not require
any reporting or recordkeeping.
Therefore, this final rule will not create
new paperwork burdens or modify any
existing paperwork burdens.

D. Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles, the
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. This final rule adjusts the
maximum amounts of certain CMPs that
the Board may assess against

individuals, entities, and federally
insured credit unions, including state-
chartered credit unions. However, the
final rule does not create any new
authority or alter the underlying
statutory authorities that enable the
Board to assess CMPs. Accordingly, this
final rule will not have a substantial
direct effect on the states, on the
connection between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. The Board has
determined that this final rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

E. Assessment of Federal Regulations
and Policies on Families

The Board has determined that this
final rule will not affect family well-
being within the meaning of Section 654
of the Treasury and General
Government Appropriations Act,
1999.27

F. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 28
(SBREFA) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where the Board issues a final
rule as defined by Section 551 of the
APA.29 The Board has submitted this
final rule to OMB for it to determine
whether it is a “major rule” within the
meaning of the relevant sections of

SBREFA, but the Board does not believe
the rule is major.

List of Subjects in 12 CFR Part 747

Credit unions, Civil monetary
penalties.

By the National Credit Union
Administration Board on January 4, 2019.
Gerard S. Poliquin,

Secretary of the Board.

For the reasons stated above, the
NCUA Board amends 12 CFR part 747
as follows:

PART 747—ADMINISTRATIVE
ACTIONS, ADJUDICATIVE HEARINGS,
RULES OF PRACTICE AND
PROCEDURE, AND INVESTIGATIONS

m 1. The authority for part 747
continues to read as follows:

AuthOI‘ity: 12 U.S.C. 1766, 1782, 1784,
1785, 1786, 1787, 1790a, 1790d; 15 U.S.C.
1639e; 42 U.S.C. 4012a; Public Law 101-410;
Public Law 104—134; Public Law 109-351;
Public Law 114-74.

m 2. Revise § 747.1001 to read as
follows:

§747.1001 Adjustment of civil monetary
penalties by the rate of inflation.

(a) The NCUA is required by the
Federal Civil Penalties Inflation
Adjustment Act of 1990 (Pub. L. 101—
410, 104 Stat. 890, as amended (28
U.S.C. 2461 note)), to adjust the
maximum amount of each civil
monetary penalty within its jurisdiction
by the rate of inflation. The following
chart displays those adjusted amounts,
as calculated pursuant to the statute:

U.S. Code citation

CMP description

New maximum amount

(1) 12 U.S.C. 1782(a)(3)

(2) 12 U.S.C. 1782(a)(3)

(3) 12 U.S.C. 1782(a)(3)

(4) 12 U.S.C. 1782(d)(2)(A)

(5) 12 U.S.C. 1782(d)(2)(B)

(6) 12 U.S.C. 1782(d)(2)(C)

(7) 12 U.S.C. 1785(a)(3)
(8) 12 U.S.C. 1785(¢)(3)
(9) 12 U.S.C. 1786(K)(2)(A)

2512 U.S.C. 1786(k)(2)(G)({).

2644 U.S.C. 3507(d); 5 CFR part 1320.

Inadvertent failure to submit a report or the inadvertent | $4,027.
submission of a false or misleading report.
Non-inadvertent failure to submit a report or the non-in- | $40,269.

advertent submission of a false or misleading report.

Failure to submit a report or the submission of a false
or misleading report done knowingly or with reckless
disregard.

Tier 1 CMP for inadvertent failure to submit certified
statement of insured shares and charges due to
NCUSIF, or inadvertent submission of false or mis-
leading statement.

Tier 2 CMP for non-inadvertent failure to submit cer-
tified statement or submission of false or misleading
statement.

Tier 3 CMP for failure to submit a certified statement or
the submission of a false or misleading statement
done knowingly or with reckless disregard.

Non-compliance with insurance logo requirements

Non-compliance with NCUA security requirements ........

Tier 1 CMP for violations of law, regulation, and other
orders or agreements.

27 Public Law 105-277, 112 Stat. 2681 (Oct. 21,

1998).

$2,013,399 or 1 percent of the total assets of the credit
union, whichever is less.

$3,682.

$36,809.

$1,840,491 or 1 percent of the total assets of the credit
union, whichever is less.

$125.
$292.
$10,067.

28 Public Law 104-121, 110 Stat. 857 (Mar. 29,
1996).
295 U.S.C. 551.
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U.S. Code citation

CMP description

New maximum amount

(10) 12 U.S.C. 1786(k)(2)(A)

duty.
(11) 12 U.S.C. 1786(k)(2)(A)

(12) 12 U.S.C. 1786(k)(2)(A)

(13) 12 U.S.C. 1786(w)(5)(ii)
restrictions.
(14) 15 U.S.C. 1639e(k)

ments.

(15) 42 U.S.C. 4012a(f)(5) ...

Tier 2 CMP for violations of law, regulation, and other
orders or agreements and for recklessly engaging in
unsafe or unsound practices or breaches of fiduciary

Tier 3 CMP for knowingly committing the violations
under Tier 1 or 2 (natural person).

Tier 3 CMP for knowingly committing the violations
under Tier 1 or 2 (insured credit union).

Non-compliance with senior examiner post-employment

Non-compliance with appraisal independence require-

Non-compliance with flood insurance requirements

$50,334.

$2,187.

$2,013,399.

$2,013,399 or 1 percent of the total assets of the credit
union, whichever is less.

$331,174.

First violation: $11,563 Subsequent violations: $23,125.

(b) The adjusted amounts displayed in
paragraph (a) of this section apply to
civil monetary penalties that are
assessed after the date the increase takes
effect, including those whose associated
violation or violations pre-dated the
increase and occurred after November 2,
2015.

[FR Doc. 2019-01123 Filed 2—-5-19; 8:45 am]
BILLING CODE 7535-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 19
[FRL-9988-90-OAR-OECA]

Civil Monetary Penalty Inflation
Adjustment Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is promulgating this final
rule to adjust the level of the maximum
(or minimum) statutory civil monetary
penalty amounts under the statutes EPA
administers. This action is mandated by
the Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended
through the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015 (“the 2015 Act”). The 2015
Act prescribes a formula for annually
adjusting the statutory maximum (or
minimum) amount of civil penalties to
reflect inflation, maintain the deterrent
effect of statutory civil penalties, and
promote compliance with the law. The
rule does not necessarily revise the
penalty amounts that EPA chooses to
seek pursuant to its civil penalty
policies in a particular case. EPA’s civil
penalty policies, which guide
enforcement personnel on how to
exercise EPA’s statutory penalty
authorities, take into account a number
of fact-specific considerations, e.g., the
seriousness of the violation, the

violator’s good faith efforts to comply,
any economic benefit gained by the
violator as a result of its noncompliance,
and a violator’s ability to pay.

DATES: This final rule is effective
February 6, 2019, and applicable
beginning January 15, 2019.

FOR FURTHER INFORMATION, CONTACT:
David Smith-Watts, Office of Civil
Enforcement, Office of Enforcement and
Compliance Assurance, Mail Code
2241A, Environmental Protection
Agency, 1200 Pennsylvania Avenue
NW, Washington, DC 20460, telephone
number: (202) 564—4083; smith-
watts.david@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Since 1990, federal agencies have
been required to issue regulations
adjusting for inflation the statutory civil
penalties ! that can be imposed under
the laws administered by that agency.
The Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended by
the Debt Collection Improvement Act of
1996 (DCIA), required agencies to
review their statutory civil penalties
every 4 years, and to adjust the statutory
civil penalty amounts for inflation if the
increase met the DCIA’s adjustment
methodology. In accordance with the
DCIA, EPA reviewed and, as
appropriate, adjusted the civil penalty
levels under each of the statutes the
agency implements in 1996 (61 FR
69360), 2004 (69 FR 7121), 2008 (73 FR
75340), and 2013 (78 FR 66643).

The 2015 Act 2 required each federal
agency to adjust the level of statutory

1The Federal Civil Penalties Inflation Adjustment
Act of 1990, Public Law 101-410, 28 U.S.C. 2461
note, defines “civil monetary penalty” as “any
penalty, fine, or other sanction that—(A)(i) is for a
specific monetary amount as provided by Federal
law; or (ii) has a maximum amount provided for by
Federal law; and (B) is assessed or enforced by an
agency pursuant to Federal law; and (C) is assessed
or enforced pursuant to an administrative
proceeding or a civil action in the Federal courts.”

2The Federal Civil Penalties Inflation Adjustment
Act Improvements Act of 2015 (Section 701 of Pub.

civil penalties under the laws
implemented by that agency with an
initial “catch-up”” adjustment through
an interim final rulemaking. The 2015
Act also required federal agencies,
beginning on January 15, 2017, to make
subsequent annual adjustments for
inflation. Section 4 of the 2015 Act
requires each federal agency to publish
these annual adjustments by January 15
of each year. The purpose of the 2015
Act is to maintain the deterrent effect of
civil penalties by translating originally
enacted statutory civil penalty amounts
to today’s dollars and rounding
statutory civil penalties to the nearest
dollar.

As required by the 2015 Act, EPA
issued a catch-up rule on July 1, 2016,
which was effective August 1, 2016 (81
FR 43091). EPA made its first annual
adjustment on January 12, 2017, which
was effective on January 15, 2017 (82 FR
3633). EPA made its second annual
adjustment on January 10, 2018, which
was effective on January 15, 2018 (83 FR
1190). Today’s rule implements the
third annual adjustment mandated by
the 2015 Act.

The 2015 Act describes the method
for calculating the adjustments. Each
statutory maximum and minimum 3
civil monetary penalty is multiplied by
the cost-of-living adjustment, which is

L. 114-74) was signed into law on Nov. 2, 2015, and
further amended the Federal Givil Penalties
Inflation Adjustment Act of 1990.

3 Under Section 3(2)(A) of the 2015 Act, “civil
monetary penalty” means “a specific monetary
amount as provided by Federal law”’; or “has a
maximum amount provided for by Federal law.”
EPA-administered statutes generally refer to
statutory maximum penalties, with the following
exceptions: Section 311(b)(7)(D) of the Clean Water
Act, 33 U.S.C. 1321(b)(7)(D), refers to a minimum
penalty of “not less than $100,000 . . .”; Section
104B(d)(1) of the Marine Protection, Research, and
Sanctuaries Act, 33 U.S.C. 1414b(d)(1), refers to an
exact penalty of $600 “[flor each dry ton (or
equivalent) of sewage sludge or industrial waste
dumped or transported by the person in violation
of this subsection in calendar year 1992 . . .”; and
Section 325(d)(1) of the Emergency Planning and
Community Right-to-Know Act, 42 U.S.C.
11045(d)(1), refers to an exact civil penalty of
$25,000 for each frivolous trade secret claim.
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the percentage by which the Consumer
Price Index for all Urban Consumers
(CPI-U) for the month of October 2018
exceeds the CPI-U for the month of
October 2017.4

With this rule, the new statutory
maximum and minimum penalty levels
listed in the seventh column of Table 2
of 40 CFR 19.4 will apply to all civil
penalties assessed on or after February
6, 2019, for violations that occurred
after November 2, 2015, the date the
2015 Act was enacted. The former
maximum and minimum statutory civil
penalty levels, which are in the sixth
column of Table 2 to 40 CFR 19.4, will
now apply only to violations that
occurred after November 2, 2015, where
the penalties were assessed on or after
January 15, 2018 but before February 6,
2019. The statutory penalty levels for
violations that occurred after November
2, 2015, where the penalties were
assessed on or after August 1, 2016 but
before January 15, 2017, are codified in
the fourth column of Table 2 to 40 CFR
19.4. The statutory civil penalty levels
that apply to violations that occurred on
or before November 2, 2015, are codified
at Table 1 to 40 CFR 19.4.

The formula for determining the cost-
of-living or inflation adjustment to
statutory civil penalties consists of the
following steps:

Step 1: The cost-of-living adjustment
multiplier for 2019 is the percentage by
which the CPI-U of October 2018
(252.885) exceeds the CPI-U for the
month of October 2017 (246.663), which
is 1.02522.5 Multiply 1.02522 by the
current penalty amount. This is the raw
adjusted penalty value.

Step 2: Round the raw adjusted
penalty value. Section 5 of the 2015 Act
states that any adjustment shall be
rounded to the nearest multiple of $1.
The result is the final penalty value for
the year.

II. The 2015 Act Requires Federal
Agencies To Publish Annual Penalty
Inflation Adjustments Notwithstanding
Section 553 of the Administrative
Procedures Act

4 Current and historical CPI-U’s can be found on
the Bureau of Labor Statistics” website here: https://
www.bls.gov/cpi/tables/supplemental-files/
historical-cpi-u-201810.pdf.

5 Section 5(b) of the 2015 Act states ‘. .
term ‘cost-of-living adjustment’ means the
percentage (if any) for each civil monetary penalty
by which-

(A) the Consumer Price Index for the month of
October preceding the date of the adjustment,
exceeds

(B) the Consumer Price Index for the month of
October 1 year before the month of October referred
to in subparagraph (A).”

Because the CPI-U for October 2018 is 252.885
and the CPI-U for October 2017 is 246.663, the cost-
of-living multiplier is 1.02522 (252.885 divided by
246.663).

. the

Pursuant to section 4 of the 2015 Act,
each federal agency is required to
publish the next annual adjustments no
later than January 15, 2019. However,
due to the government shutdown from
December 22, 2018, to January 25, 2019,
EPA and the Office of Federal Register
were unable to publish the rule by the
January 15, 2019 deadline.

In accordance with section 553 of the
Administrative Procedures Act (APA),
most rules are subject to notice and
comment and are effective no earlier
than 30 days after publication in the
Federal Register. However, Section
4(b)(2) of the 2015 Act provides that
each agency shall make the annual
inflation adjustments “‘notwithstanding
section 553" of the APA. Consistent
with the language of the 2015 Act, this
rule is not subject to notice and an
opportunity for public comment and
will be effective on February 6, 2019.

III. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at https://www.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to OMB for review.

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not an Executive Order
13771 regulatory action because this
action is not significant under Executive
Order 12866.

C. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA. This rule merely increases the
level of statutory civil penalties that can
be imposed in the context of a federal
civil administrative enforcement action
or civil judicial case for violations of
EPA-administered statutes and their
implementing regulations.

D. Regulatory Flexibility Act (RFA)

This action is not subject to the RFA.
The RFA applies only to rules subject to
notice and comment rulemaking
requirements under the APA, 5 U.S.C.
553, or any other statute. Because the
2015 Act directs Federal agencies to
publish this rule notwithstanding
section 553 of the APA, this rule is not
subject to notice and comment
requirements or the RFA.

E. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. This action is required by
the 2015 Act, without the exercise of
any policy discretion by EPA. This
action also imposes no enforceable duty
on any state, local or tribal governments
or the private sector. Because the
calculation of any increase is formula-
driven pursuant to the 2015 Act, EPA
has no policy discretion to vary the
amount of the adjustment.

F. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have a
substantial direct effect on the states, on
the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. This rule merely
reconciles the real value of current
statutory civil penalty levels to reflect
and keep pace with the levels originally
set by Congress when the statutes were
enacted. The calculation of the increases
is formula-driven and prescribed by
statute, and EPA has no discretion to
vary the amount of the adjustment to
reflect any views or suggestions
provided by commenters. Accordingly,
this rule will not have a substantial
direct effect on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes.

Thus, Executive Order 13175 does not
apply to this action.

H. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—-202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it does not concern an
environmental health risk or safety risk.
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I. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

J. National Technology Transfer and
Advancement Act (NTTAA)

The rulemaking does not involve
technical standards.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes that this action is
not subject to Executive Order 12898 (59
FR 7629, February 16, 1994) because it
does not establish an environmental
health or safety standard. Rather, this
action is mandated by the 2015 Act,
which prescribes a formula for adjusting
statutory civil penalties on an annual
basis to reflect inflation.

L. Congressional Review Act (CRA)

This action is subject to the CRA, and
EPA will submit a rule report to each
House of the Congress and to the
Comptroller General of the United
States. The CRA allows the issuing
agency to make a rule effective sooner
than otherwise provided by the CRA if
the agency makes a good cause finding
that notice and comment rulemaking
procedures are impracticable,
unnecessary or contrary to the public
interest (5 U.S.C. 808(2)). The 2015 Act
directs Federal agencies to publish their
annual penalty inflation adjustments
“notwithstanding section 553 [of the
APA].” EPA finds that the APA’s notice
and comment rulemaking procedures
are impracticable, unnecessary or
contrary to the public interest.

List of Subjects in 40 CFR Part 19

Environmental protection,
Administrative practice and procedure,
Penalties.

Dated: December 21, 2018.
Andrew R. Wheeler,

Acting Administrator.

For the reasons set out in the
preamble, EPA amends title 40, chapter
I, part 19 of the Code of Federal
Regulations as follows:

PART 19—ADJUSTMENT OF CIVIL
MONETARY PENALTIES FOR
INFLATION

m 1. The authority citation for part 19
continues to read as follows:

Authority: Pub. L. 101-410, Oct. 5, 1990,
104 Stat. 890, as amended by Pub. L. 104—
134, title I, sec. 31001(s)(1), Apr. 26, 1996,
110 Stat. 1321-373; Pub. L. 105-362, title
XIII, sec. 1301(a), Nov. 10, 1998, 112 Stat.
3293; Pub. L. 11474, title VII, sec. 701(b),
Nov. 2, 2015, 129 Stat. 599.

m 2. Revise § 19.2 to read as follows:

§19.2 Effective date.

The statutory penalty levels in the last
column of Table 1 to § 19.4 apply to all
violations which occurred after
December 6, 2013 through November 2,
2015, and to violations occurring after
November 2, 2015, where penalties were
assessed before August 1, 2016. The
statutory civil penalty levels set forth in
the fourth column of Table 2 of §19.4
apply to all violations which occurred
after November 2, 2015, where the
penalties were assessed on or after
August 1, 2016 and before January 15,
2017. The statutory civil penalty levels
set forth in the fifth column of Table 2
of § 19.4 apply to all violations which
occurred after November 2, 2015, where
the penalties were assessed on or after
January 15, 2017 but before January 15,
2018. The statutory civil penalty levels
set forth in the sixth column of Table 2
of § 19.4 apply to all violations which
occurred after November 2, 2015, where
the penalties were assessed on or after
January 15, 2018 but before February 6,
2019. The statutory civil penalty levels
set forth in the seventh and last column
of Table 2 of § 19.4 apply to all

violations which occur or occurred after
November 2, 2015, where the penalties
are assessed on or after February 6,
2019.

m 3.In § 19.4, revise the introductory
text and table 2 of section 19.4 to read
as follows:

§19.4 Statutory civil penalties, as adjusted
for inflation, and tables.

Table 1 to § 19.4 sets out the statutory
civil penalty provisions of statutes
administered by EPA, with the original
statutory civil penalty levels, as enacted,
and the operative statutory civil penalty
levels, as adjusted for inflation, for
violations that occurred on or before
November 2, 2015, and for violations
that occurred after November 2, 2015,
where penalties were assessed before
August 1, 2016. Table 2 to § 19.4 sets
out the statutory civil penalty
provisions of statutes administered by
EPA, with the third column displaying
the original statutory civil penalty
levels, as enacted. The fourth column of
Table 2 displays the operative statutory
civil penalty levels where penalties
were assessed on or after August 1, 2016
but before January 15, 2017, for
violations that occurred after November
2, 2015. The fifth column displays the
operative statutory civil penalty levels
where penalties were assessed on or
after January 15, 2017 but before January
15, 2018, for violations that occurred
after November 2, 2015. The sixth
column displays the operative statutory
civil penalty levels where penalties
were assessed on or after January 15,
2018 but before January 15, 2019, for
violations that occurred after November
2, 2015. The seventh and last column
displays the operative statutory civil
penalty levels where penalties are
assessed on or after January 15, 2019, for
violations that occur or occurred after
November 2, 2015.

* * * * *

TABLE 2 OF SECTION 19.4—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS

U.S. Code citation Environmental statute

Statutory civil pen-
alties, as enacted

Statutory civil penalties for
violations that occurred
after November 2, 2015,
where penalties were as-

sessed on or after August

1, 2016 but before January

15, 2017

Statutory civil penalties for
violations that occurred
after November 2, 2015,
where penalties were as-

sessed on or after January

15, 2017 but before Janu-

ary 15, 2018

Statutory civil penalties for
violations that occurred
after November 2, 2015,
where penalties were as-
sessed on or after January
15, 2018 but before Janu-
ary 15, 2019

Statutory civil penalties for
violations that occurred
after November 2, 2015,
where penalties are as-
sessed on or after January
15, 2019

7 U.S.C. 136/.(a)(1) ... | Federal Insecticide,
Fungicide, and
Rodenticide Act
(FIFRA).

7 U.S.C. 136/.(a)(2)" .. | FIFRA ....ccceviccnee

15 U.S.C. 2615(a)(1)

Toxic Substances
Control Act (TSCA).

15 U.S.C. 2647(a) .....
15 U.S.C. 2647(g) .....
31 U.S.C. 3802(a)(1) Program Fraud Civil
Remedies Act
(PFCRA).
PFCRA ..o

31 U.S.C. 3802(a)(2)

$1,000/$500/$1,000 ...
$25,000 ...........

$18,750 .o

$2,750/$1,772/$2,750 .........
$37,500 ...

$10,781 oo
.1 $8,908 ... -
$10,781 oo

$10,781 v

. | $9,054

$19,057 oo

$2,795/$1,801/$2,795 .........
$38,114 s

$10,957

$19,446 ..o

$2,852/$1,838/$2,852 .........
$38,892 .....ccoviiiie

$11,181
$9,239

$10,957 oo

$10,957 v

$11,181 e

$11,181

$19,936

$2,924/$1,884/$2,924
$39,873

$11,463

$9,472
$11,463

$11,463
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TABLE 2 OF SECTION 19.4—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued

U.S. Code citation

Environmental statute

Statutory civil pen-
alties, as enacted

Statutory civil penalties for
violations that occurred
after November 2, 2015,
where penalties were as-

sessed on or after August

1, 2016 but before January

15, 2017

Statutory civil penalties for
violations that occurred
after November 2, 2015,
where penalties were as-

sessed on or after January

15, 2017 but before Janu-

ary 15, 2018

Statutory civil penalties for
violations that occurred
after November 2, 2015,
where penalties were as-
sessed on or after January
15, 2018 but before Janu-
ary 15, 2019

Statutory civil penalties for
violations that occurred
after November 2, 2015,
where penalties are as-
sessed on or after January
15, 2019

33 U.S.C. 1319(d) .....

33 U.S.C.
1319(g)(2)(A).

33 U.S.C.
1319(g)(2)(B).

33 U.S.C.
1321(b)(6)(B)(i)-

33U.S.C

1321(b)(6)(B)(i).

33 U.S.C.

1321(b)(7)(A).

33 U.S.C.
1321(b)(7)(B).

33 U.S.C.
1321(b)(7)(C).

33 U.S.C.
1321(b)(7)(D).

33 U.S.C. 1414b(d)(1)

33 U.S.C. 1415(a)
33 U.S.C. 1901 note
(see 1409(2)(2)(A)).

33 U.S.C. 1901 note
(see 1409(a)(2)(B)).

33 U.S.C. 1901 note
(see 1409(b)(1)).

33 U.S.C. 1908(b)(1)

33 U.S.C. 1908(b)(2)
42 U.S.C. 300g-3(b)

42 U.S.C. 300g—
3(9)(3)(A).

42 U.S.C. 300g—
3(9)(3)(B).

2(b)(1).
42 US.C.

2(c)(1).
42 USC.

2(c)(2).
42 US.C.
42 U.S.C.
42 U.S.C.
42USC.
42USC.
42U.SC.

6(b)(2).
42 US.C.
42 U.S.C.

300h—

300h-3(c) .
300i(b)
300i-1(c) ...
300j(€)(2) ..
300j-4(C) ...
300j—

300j-23(d)
4852d(b)(5)

42 U.S.C. 4910(a)(2)

42 U.S.C. 6928(a)(3)

42 US.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 US.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 US.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.

9604(e)(5)(B).

6928(c)
6928(g)
6928(h)(2)
6934(e)
6973(b)
6991e(a)(3)
6991e(d)(1)
6991e(d)(2)
7413(b)
7413(d)(1)
7413(d)(3)
7524(a)
7524(c)(1)
7545(d)(1)

42 U.S.C. 9606(b)(1)
42 U.S.C. 9609(a)(1)
42 U.S.C. 9609(b)
42 U.S.C. 9609(c)

Clean Water Act

Marine Protection,
Research, and
Sanctuaries Act
(MPRSA).

MPRSA

Certain Alaskan
Cruise Ship Oper-
ations (CACSO).

CACSO

Act To Prevent Pollu-
tion From Ships
(APPS).

APPS

Safe Drinking Water
Act (SDWA).

SDWA

SDWA ...

SDWA

SDWA ....oorviireien
SDWA ...
SDWA
SDWA
SDWA
SDWA
SDWA ...

SDWA

Residential Lead—
Based Paint Hazard
Reduction Act of
1992.

Noise Control Act of
1972.

Resource Conserva-
tion and Recovery
Act (RCRA).

RCRA ...

RCRA

RCRA

RCRA

RCRA

RCRA

RCRA

RCRA ...

Clean Air Act

CAA

CAA ..

CAA

CAA

CAA ..

Comprehensive Envi-
ronmental Re-
sponse, Compensa-
tion, and Liability
Act (CERCLA).

CERCLA

CERCLA

CERCLA

CERCLA ...

(CAA) -

$25,000

$100,000/$3,000

$600 ....

$50,000/$125,000
$10,000/$25,000

$10,000/$125,000

$25,000

$25,000

$5,000
$25,000 ...

$25,000 ...

$10,000/$125,000

$5,000/$125,000

$5,000/$10,000 .
$15,000 -
$100,000/$1,000,000

$2,500 ... .
$25,000
$25,000 ...

$5,000/$50,000 .
$10,000 ...

$10,000

$25,000

$25,000 ..
$25,000
$25,000
$5,000 .
$5,000 .
$25,000
$10,000
$10,000
$25,000 ..

$25,000/$200,000

$25,000/$2,500 .
$200,000 .
$25,000
$25,000

$44,539

$178,156/$5,345

$1,187 ...

$187,500/$247,336 ...
$13,669/$34,172 ...

$13,669/$170,861

$34,172

$70,117

$14,023 ...
$53,907 ...

$21,563/$269,535

$10,781/$269,535

$18,750/$40,000 ....

$131,185/$1,311,850
$9,375 ..
$53,907 .
$37,561 ...

$9,893/$98,935 ..
$16,773 .

$56,467 ...
$70,117 .
$56,467 .
$14,023 .
$14,023 .
$56,467 .
$22,587 .
$22,587 .
$93,750 ...
$44,539/$356,312 ..
$8,908
$44,539/$4,454
$356,312 ..
$44,539 .
$53,907 .

$53,907 .
$53,907 ...
$53,907/$161,721
$53,907/$161,721 ..

$45,268

$181,071/$5,432

$1,206 .

$46,192

$184,767/$5,543

$1,231

$190,568/$251,382 ...
$13,893/$34,731 ...

$13,893/$173,656

$34,731

$71,264

$14,252 ..
$54,789 ...

$54,789 ...

$21,916/$273,945

$194,457/$256,513 ..
$14,177$35,440 ...

$14,177/$177,200

$35,440

$72,718

$14,543 ..
$55,907 ...

$55,907 ...

$22,363/$279,536

$10,957/$273,945 ............... $11,181/$279,536 ...............
$19,057/$40,654 $19,446/$41,484 ..

$22,906 ............. $23,374 oo
$133,331/$1,333,31 $136,052/$1,360,525 ..
$9,528 $9,722
$54,789 ... $55,907 ...

$38,175 ... $38,954 ...
$10,055/$100,554 . $10,260/$102,606

$17,047 ... $17,395 ...

$36,025 ...ovvveeeeeereeeeee $36,760 <..oevvveeeeeeeeeee
$95,284 ooovvooeeereee $97,229 ..o
$57,391 ... $58,562 ..

$71,264 $72,718

$57,391 $58,562

$14,252 $14,543

$14,252 $14,543

$57,391 $58,562

$22,957 $23,426

$22,957 $23,426

$95,284 .. $97,229 ...

$45,268/$362,141 .
$9,054 .

$46,192/$369,532
$9,239

$45,268/$4,527 ..
$362,141 .
$45,268
$54,789

$54,789
$54,789 ...
$54,789/$164,367 .
$54,789/$164,367

$46,192/$4,619 .

$369,532 .
$46,192
$55,907

$55,907
$55,907 ..
$55,907/$167,722
$55,907/$167,722 ...

$54,833
$21,933/$54,833
$21,933/$274,159
$18,943/$47,357
$18,943/$236,783
$47,357/$1,895
$47,357

$47,357
$189,427/$5,683

$1,262

$199,361/$262,982
$14,535/$36,334

$14,535/$181,669
$36,334

$74,552

$14,910
$57,317

$57,317
$11,463/$39,936
$39,936

$57,317
$22,927/$286,586
$11,463/$286,586

$19,936/$42,530
$23,963
$139,483/$1,394,837
$9,967

$57,317

$39,936

$10,519/$105,194
$17,834

$37,687

$99,681

$60,039
$74,552
$60,039
$14,910
$14,910
$60,039
$24,017
$24,017
$99,681
$47,357/$378,852
$9,472
$47,357/$4,735
$378,852
$47,357
$57,317

$57,317
$57,317
$57,317/$171,952
$57,317/$171,952
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TABLE 2 OF SECTION 19.4—CIvIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued

U.S. Code citation

Environmental statute

Statutory civil pen-
alties, as enacted

Statutory civil penalties for
violations that occurred
after November 2, 2015,
where penalties were as-

sessed on or after August

Statutory civil penalties for
violations that occurred
after November 2, 2015,
where penalties were as-

sessed on or after January

15, 2017 but before Janu-

Statutory civil penalties for
violations that occurred
after November 2, 2015,
where penalties were as-
sessed on or after January
15, 2018 but before Janu-

Statutory civil penalties for
violations that occurred
after November 2, 2015,
where penalties are as-

sessed on or after January

1, 2016 but before Janual
15, 2017 i ary 15, 2018 ary 15, 2019 15,2019

42 U.S.C. 11045(a) ... | Emergency Planning $25,000 ....ooovvereiennns $53,907 ..o $54,789 ..o $55,907 .ooveeeeeeeeeeeene $57,317

and Community

Right-To-Know Act

(EPCRA).
42 U.S.C. EPCRA ..o $25,000 ...ooveviniiieine $53,907 ..o $54,789 ..o $55,907 .oeeniiiiieeeeeeee $57,317

11045(b)(1)(A).

42 U.S.C. 11045(b)(2) | EPCRA $25,000/$75,000 ........ | $53,907/$161,721 . | $54,789/$164,367 .. $55,907/$167,722 .| $57,317/$171,952

42 U.S.C. 11045(b)(3)
42 U.S.C. 11045(c)(1)
42 U.S.C. 11045(c)(2)
42 U.S.C.11045(d)(1)
42 U.S.C. 14304(a)(1)

EPCRA
EPCRA
EPCRA
EPCRA
Mercury-

$25,000/$75,000
$25,000
$10,000
$25,000
$10,000

.| $15,025 ..

$53,907/$161,721
$53,907
$21,563
$53,907

.| $15,271 .

$54,789/$164,367
$54,789 .
$21,916 .
$54,789 .

and Rechargeable
Battery Manage-
ment Act (Battery
Act).

Battery Act .........cc....

42 U.S.C. 14304(q) ...

$10,000 .........

$15,025 ..o $15,271

$55,907/$167,722 $57,317/$171,952
$55,907 $57,317
$22,363 $22,927
$55,907 $57,317
$15,583 . | $15,976
$15,583 ..o $15,976

1Note that 7 U.S.C. 136/.(a)(2) contains three separate statutory maximum civil penalty provisions. The first mention of $1,000 and the $500 statutory maximum civil penalty amount were
originally enacted in 1978 (Pub. L. 95-396), and the second mention of $1,000 was enacted in 1972 (Pub. L. 92-516).

[FR Doc. 2019-00785 Filed 2—-5—19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2013-0492; FRL-9989-03—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Delaware; Interstate Transport
Requirements for the 2010 1-Hour
Sulfur Dioxide Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving the
remaining portions of a state
implementation plan (SIP) revision
submitted by the State of Delaware. This
revision addresses the infrastructure
requirement for interstate transport of
pollution with respect to the 2010
1-hour sulfur dioxide (SO,) national
ambient air quality standard (NAAQS).
This action is being taken under the
Clean Air Act (CAA).

DATES: This final rule is effective on
March 8, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2013-0492. All
documents in the docket are listed on
the http://www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on

the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through http://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.
FOR FURTHER INFORMATION CONTACT:
Joseph Schulingkamp, (215) 814-2021,
or by email at schulingkamp.joseph@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On May 29, 2013, Delaware
submitted, through the Delaware
Department of Natural Resources and
Environmental Control (DNREC), a
revision to its SIP to satisfy the
infrastructure requirements of section
110(a)(2) of the CAA for the 2010 1-hour
SO, NAAQS, including the interstate
transport requirements of section
110(a)(2)(D)(1)(). On January 22, 2014
(79 FR 3506), EPA approved Delaware’s
infrastructure SIP submittal for the 2010
1-hour SO, NAAQS for all applicable
elements of section 110(a)(2) with the
exception of 110(a)(2)(D)(i)(I). On
August 8, 2018 (83 FR 39035), EPA
published a notice of proposed
rulemaking (NPRM) approving the
portion of Delaware’s SIP addressing the
interstate transport requirements of
section 110(a)(2)(D)(i)(I) for the 2010
1-hour SO, NAAQS. For more
information on SO, pollution, EPA’s
infrastructure requirements, and
interstate transport requirements, see
Section I of the August 8, 2018 NPRM.

II. Summary of SIP Revision and EPA’s
Analysis

The portions of Delaware’s May 29,
2013 SIP submittal addressing interstate

transport (for section 110(a)(2)(D)(i)(D))
discuss how Delaware does not
significantly contribute with respect to
the 2010 1-hour SO, NAAQS to
nonattainment in, or interfere with
maintenance in, any other state and
discusses prevailing wind direction in
the region. Delaware described in its
submittal several existing SIP-approved
measures and other federally
enforceable source-specific measures,
pursuant to permitting requirements
under the CAA, that apply to SO,
sources within the State.

After evaluating the information on
emissions, monitoring data, and
meteorological data, EPA concluded
that the level of SO, emissions in
Delaware is primarily due to point
sources, which have substantially and
permanently reduced SO, emissions in
the past five years. Additionally, the
historical and recent data from SO,
monitors in close proximity to
Delaware’s borders support the
conclusion that emissions from point
sources in Delaware have been
substantially reduced and are not
impacting neighboring states. Based on
this information, EPA agreed with
Delaware’s general conclusion that the
existing Delaware SIP is adequate to
prevent sources in Delaware from
significantly contributing to
nonattainment or interfering with
maintenance in another state with
respect to the 2010 1-hour SO, NAAQS.
A detailed summary of EPA’s review
and rationale for our approval of this
SIP revision as meeting CAA section
110(a)(2)(D)(@1)(d) for the 2010 1-hour SO,
NAAQS may be found in EPA’s
technical support document (TSD)
(docket number: EPA-R03—-OAR-2013—
0492) and will not be restated here.
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III. Response to Comments

EPA received three sets of comments
on the August 8, 2018 NPRM. Two of
those sets lacked the required specificity
to Delaware’s SIP submissions and the
interstate transport requirements of
CAA section 110(a)(2)(D)(i)(I); EPA
provides no response to these comments
because they fall outside the scope of
our action. EPA did receive one relevant
set of comments; those comments and
EPA’s responses are discussed in this
section of this rulemaking action.

Comment: The commenter first stated
that the SIP must consider SO,
emissions from refineries and their
interstate impacts, including emissions
from the Delaware City Refinery. The
commenter also stated that
consideration must include actual
emissions as well as permitted
emissions including emissions
permitted during startup, shutdown,
and malfunction.

Response: EPA agrees with the
commenter that the Delaware SIP
should consider SO, emissions from
emission sources in Delaware. However,
as stated in the NPRM and the TSD in
greater detail, EPA has considered
emissions from the Delaware City
Refinery, as well as emissions from 33
other facilities in Delaware that produce
over one ton per year (tpy) of SO.. See
Table 2 of EPA’s TSD. EPA considered
actual emissions from the two most
recent National Emissions Inventory
(NEI) years (the 2011 NEI version 2 and
2014 NEI version 2) as well as the most
recent year of data submitted to EPA’s
Emissions Inventory System (EIS) (the
2015 EIS). In comparing these data sets,
EPA was able to evaluate the universe
of sources in Delaware that are likely to
be responsible for SO, emissions
potentially contributing to interstate
transport to downwind areas and states.
In addition, by evaluating the actual
emissions data reported to EPA, the
Agency has considered emissions from
any startup, shutdown, or malfunction
events to the greatest extent possible;
the process by which states submit data
to the NEI system requires states to
include emissions related to these
events. Thus, EPA did consider actual
emissions, including emissions that may
have been from startup, shutdown, or
malfunction events when evaluating
Delaware’s SIP revision to address
interstate transport.

In addition, the commenter has not
provided any specific information that
any source, or its emissions, were not
included in EPA’s analysis or that any
source listed in Table 2 of EPA’s TSD
has substantially higher emissions than
what was indicated in Table 2 of EPA’s

TSD. EPA’s assessment of Delaware’s
satisfaction of all applicable
requirements under CAA section
110(a)(2)(D)(i)(1) for the 2010 SO,
NAAQS was reasonably informed in
part by evaluating the downwind
impacts of emissions from these
sources. After reviewing this
information on emissions, monitoring
data, and meteorological data, EPA
determined that Delaware does not
significantly cause or contribute to
nonattainment or interfere with
maintenance of the NAAQS in
downwind states.

Comment: The commenter claimed it
is arbitrary to assume that short-term
emissions are equal to long-term
emission limits. The commenter
claimed it is arbitrary to assume that
hourly emissions are never higher than
the thirty-day or longer averaging time
because there is no basis for this
assumption. The commenter further
claimed sources almost always exceed
their long-term emission limits during
shorter periods of time.

Response: EPA agrees with the
commenter as a general matter that
short-term emissions on an hourly basis
could be higher than longer-term hourly
emissions on a rolling average, and that
a source just meeting its long-term limit
could potentially have short-term
emissions above the level of that limit.
In designations and in review of
attainment demonstrations, EPA gives
appropriate recognition to this reality.
See ‘“‘Guidance for 1-Hour SO,
Nonattainment Area SIP Submissions”
(April 23, 2014), available at https://
www.epa.gov/sites/production/files/
2016-06/documents/20140423guidance
nonattainment _sip.pdf. However, this
potential for short term emissions to be
higher on an hourly basis and not affect
compliance with longer term limits does
not affect EPA’s conclusion regarding
the adequacy of Delaware’s SIP for
interstate transport relative to the 1-hour
SO, NAAQS, because the analysis in no
way relies on an assumption that short-
term emissions remain at or below long-
term emission limits. In the NPRM and
TSD, EPA did not rely on evaluations of
short-term or long-term emission limits
to support the conclusion that Delaware
does not significantly cause or
contribute to nonattainment or interfere
with maintenance of the NAAQS in
downwind states, nor did the Agency
make any statements or conclusions
regarding short-term or long-term
emission limits, or the relationship
between such limits and Delaware not
significantly contributing to
nonattainment or maintenance issues in

other states. Similarly, EPA’s proposed
approval of the interstate transport SIP
did not rely on any evaluation of hourly
emissions or comparisons with thirty-
day or longer averaging times, nor did
EPA make any assumptions regarding
these topics. EPA assessed annual
emissions data in order to determine the
scope of review necessary as a way to
narrow Delaware’s universe of sources
likely to be responsible for SO,
emissions potentially contributing to
interstate transport. After determining
that 62% of Delaware’s emissions are
from point sources, EPA next focused
on individual facilities which emitted
above one tpy. EPA chose one tpy as the
emissions threshold for consideration
for interstate transport because
Delaware’s universe of point sources
was manageable enough to evaluate at
this low threshold; this does not
preclude EPA from choosing a different
threshold in the future or for evaluating
interstate transport in a different state.
With regards to the commenter’s claims
about sources “‘almost always”’
exceeding their long-term emission
limits during shorter periods of time,
the commenter did not provide any
evidence about any of the 33 named
sources evaluated by EPA in the TSD to
support such a claim.

Comment: The commenter asserted
that, for sources with no emission limits
such as flares, EPA’s analysis must be
based on a mass balance calculation of
maximum emissions and be based on
the flares not operating unless there is
a SIP provision with adequate
monitoring which requires the flares to
ignite every time the stack is in service.

Response: In the NPRM and TSD, EPA
did not make any claims or conclusions
regarding emissions from flares,
calculating maximum emissions, or any
other topic regarding sources with no
emission limits. EPA’s evaluation
regarding Delaware’s emissions and
whether the SIP adequately addressed
obligations in CAA section
110(a)(2)(D)(i)(I) was based on facility-
wide actual emissions reported to EPA
in both the NEI system and EIS. As
such, the commenter’s assertion that
EPA’s analysis must be based on a mass
balance calculation of maximum

1EPA notes that short-term limits were utilized in
modeling performed during the designations
process for the Anne Arundel, Maryland
nonattainment area. However, EPA did not rely on
that modeling for any purposes related to evaluating
significant contribution to nonattainment or
interference with maintenance of the 2010 SO,
NAAQS. As further described in the July 7, 2018
TSD and NPRM for this action, based on wind
direction, distance, and emissions from Delaware,
EPA believes it is unlikely for Delaware’s emissions
to significantly contribute or interfere with
maintenance of the 2010 SO, NAAQS.
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emissions and be based on the flare not
operating is not pertinent to EPA’s
analysis of Delaware’s sources or the
adequacy of Delaware’s SIP in meeting
obligations in 110(a)(2)(D)(i)(I). Thus, no
further response is provided.

Comment: Lastly, the commenter
stated that it is arbitrary for EPA to rely
on prevailing winds as the 2010 SO,
NAAQS is a 1-hour standard. The
commenter states that the meteorology
in roughly 99.95% of hours in any given
year would be irrelevant because the
form of the NAAQS is the 4th high daily
maximum one-hour value. The
commenter further stated that, unless
EPA has evidence in the record that the
winds traveled in the same direction as
the prevailing winds 99.95% of the year,
the use of prevailing winds is irrelevant
to the question of whether sources in
Delaware significantly contribute to, or
interfere with the maintenance of, the
NAAQS in New Jersey.

Response: EPA disagrees with the
commenter’s assertion that it is arbitrary
for EPA to rely on prevailing winds as
part of the weight of evidence
assessment of whether Delaware’s SIP
satisfies the interstate transport
requirements for the 2010 SO, NAAQS.
EPA believes the central tendency of the
distribution of wind directions being
away from a receptor location as
indicated by a wind rose, and the
frequency of winds being in the
direction of a receptor location, can be
useful factors in determining the
likelihood of SO, emissions transporting
beyond Delaware’s borders.
Furthermore, EPA’s use of wind rose
information is only one of many factors
considered in the EPA’s weight of
evidence analysis and is not the sole
factor in determining whether Delaware
significantly contributes to
nonattainment or interferes with
maintenance of the NAAQS in
downwind states. In addition to wind
rose information, EPA evaluated the
distances between sources in Delaware
and the borders with other states,
currently available ambient monitoring
data, permanent and enforceable
reductions from facilities in Delaware,
and SIP-approved programs that limit
any future increases in emissions from
sources in Delaware (such as
nonattainment new source review and
prevention of significant deterioration
permitting programs) and
implementation of nationally applicable
Federal rules (such as 40 CFR part 63,
subparts DDDDD and JJJJJJ, collectively
“EPA’s ICI Boilers and Heaters NESHAP
Rules™).2

2Because EPA’s consideration of wind rose
information is only one of many factors used in

IV. Final Action

EPA is approving the remaining
portions of the May 29, 2013 SIP
revision that address interstate transport
for the 2010 1-hour SO, NAAQS as
these portions meet the requirements in
CAA section 110 and specifically in
110(a)(2)(D)(i)(1). EPA is approving these
portions of the May 29, 2013 SIP
submission as a revision to the Delaware
SIP.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

* Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

evaluating Delaware’s transport SIP for the 1-hour
SO, NAAQS, our evaluation of wind rose
information has no implications for how wind rose
information may be used or considered in any other
EPA action. The technical utility or importance of
wind rose information in another action will
depend on the specific technical circumstances and
related CAA requirements.

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by April 8, 2019. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action, addressing
Delaware’s interstate transport
requirements for the 2010 1-hour SO,
NAAQS, may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)
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List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: December 28, 2018.

Cecil Rodrigues,
Acting Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart |I—Delaware

m 2. In § 52.420, the table in paragraph
(e) is amended by revising the entry for

“Section 110(a)(2) Infrastructure
Requirements for the 2010 SO,
NAAQS” and adding a second entry
directly beneath that entry for “Section
110(a)(2) Infrastructure Requirements
for the 2010 SO, NAAQS” to read as
follows:

§52.420 Identification of plan.
* * * * *
(e) * * %

Applicable State o
Name of non-regulatory SIP revision gepopérgghic suggr;iettal EPA (?aptgroval eégﬂtr:g?igh
Section 110(a)(2) Infrastructure Require- Statewide ................... 5/29/2013 1/22/2014, 79 FR 3506 .... Docket #: 2013-0492.
ments for the 2010 SO, NAAQS. This action addresses
the following CAA ele-
ments of section
110(a)(2): A, B, C,
D(i)(Il), D(ii), E, F, G, H,
J, K, L, and M.
Section 110(a)(2) Infrastructure Require- Statewide ................... 5/29/2013 2/6/2019, [Insert Federal Docket #: 2013-0492.
ments for the 2010 SO, NAAQS. Register citation]. This action addresses
CAA section
110(a)(2)(D)(i)(1)
(prongs 1 and 2)

[FR Doc. 2019-01113 Filed 2—-5-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R05-OAR-2018-0383; FRL-9988-37—
Region 5]

Air Plan Approval; lllinois;
Nonattainment New Source Review
Requirements for the 2008 8-Hour
Ozone Standard

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving, as a State
Implementation Plan (SIP) revision,
Illinois’ certification that its SIP satisfies
the nonattainment new source review
(NNSR) requirements of the Clean Air
Act (CAA) for the 2008 8-hour ozone
National Ambient Air Quality Standard
(“NAAQS” or “Standard”). This action
permanently stops the Federal
Implementation Plan (FIP) clocks
triggered by EPA’s February 3 and
December 11, 2017 findings that Illinois
failed to submit an NNSR plan for the
Mlinois portion of the Chicago-

Naperville, Illinois-Indiana-Wisconsin
area (Chicago Nonattainment Area).

DATES: This final rule is effective on
March 8, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-0OAR-2018-0383. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either through
www.regulations.gov or at the
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone David
Ogulei, Environmental Engineer, at
(312) 353—0987 before visiting the
Region 5 office.

FOR FURTHER INFORMATION CONTACT:
David Ogulei, Environmental Engineer,
Air Permits Section, Air Programs
Branch (AR-18]), Environmental

Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 353—0987, ogulei.david@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

1. Background
II. Summary of EPA Analysis
III. What comments did we receive on the
proposed rule?
IV. What action is EPA taking?
V. Statutory and Executive Order Reviews
A. General Requirements
B. Submission to Congress and the
Comptroller General
C. Petitions for Judicial Review

I. Background

On March 6, 2015, EPA issued a final
rule titled “Implementation of the 2008
National Ambient Air Quality Standards
for Ozone: State Implementation Plan
Requirements” (SIP Requirements Rule),
which detailed the requirements that
state, tribal, and local air quality
management agencies must meet as they
develop implementation plans for areas
where air quality exceeds the 2008 8-
hour ozone NAAQS. See 80 FR 12264
(March 6, 2015).1 Areas that were

1The SIP Requirements Rule addresses a range of
nonattainment area SIP requirements for the 2008
Continued
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designated as marginal ozone
nonattainment areas were required to
attain the 2008 8-hour ozone NAAQS no
later than 36 months after the effective
date of area designations for the 2008 8-
hour ozone NAAQS (i.e., July 20, 2015),
based on 2012—2014 monitoring data.
See 80 FR 12268 and 40 CFR 51.1103.

EPA classified the Chicago
Nonattainment Area as a marginal
nonattainment area for the 2008 8-hour
ozone NAAQS on June 11, 2012
(effective July 20, 2012) using certified
ambient air quality monitoring data
from calendar years 2009-2011. See 77
FR 34221. The Chicago Nonattainment
Area includes Cook, DuPage, Kane,
Lake, McHenry, and Will Counties and
parts of Grundy and Kendall Counties in
Illinois; Lake and Porter Counties in
Indiana; and part of Kenosha County in
Wisconsin.

On May 4, 2016, pursuant to section
181(b)(2) of the CAA, EPA determined
that the Chicago Nonattainment Area
failed to attain the 2008 8-hour ozone
NAAQS by the July 20, 2015 marginal
area attainment deadline and did not
meet the CAA section 181(a)(5) criteria,
as interpreted in 40 CFR 51.1107, for a
1-year attainment date extension. See 81
FR 26697 (May 4, 2016). Thus, EPA
reclassified this area by operation of law
as moderate for the 2008 8-hour ozone
NAAQS. Id.2 In that action, EPA
established January 1, 2017, as the due
date for the State to submit all moderate
area nonattainment plan SIP
requirements applicable to newly
reclassified areas.3

8-hour ozone NAAQS, including requirements
pertaining to attainment demonstrations, reasonable
further progress (RFP), reasonably available control
technology (RACT), reasonably available control
measures (RACM), major new source review (NSR),
emission inventories, and the timing of SIP
submissions and of compliance with emission
control measures in the SIP. The rule also revokes
the 1997 ozone NAAQS and establishes anti-
backsliding requirements.

2The Metro-East area also did not attain the 2008
8-hour ozone NAAQS by July 20, 2015; however,
EPA found that area to be eligible for a 1-year
attainment date extension, for a new attainment
date of July 20, 2016. See 81 FR 26697 (May 4,
2016). The Metro-East area includes the Illinois
portion of the St. Louis-St. Charles-Farmington,
Missouri-Illinois ozone nonattainment area, which
includes Madison, Monroe and St. Clair Counties in
Tllinois, and Franklin, Jefferson, St. Charles, and St.
Louis Counties and the City of St. Louis in
Missouri.

30n November 14, 2018, EPA proposed to
determine that the Illinois portion of the Chicago
Nonattainment Area failed to attain the 2008 ozone
NAAQS by the attainment date; thus, the Illinois
portion of the Chicago area will be reclassified by
operation of law to “serious” upon the effective
date of the final reclassification notice. See 83 FR
56781. Consequently, Illinois must submit a STP
revision to satisfy the statutory and regulatory
requirements for serious areas for the 2008 ozone
NAAQS by the submission deadlines established in
the final reclassification notice. Today’s action only

As explained in the SIP Requirements
Rule, lllinois was required to develop a
SIP revision addressing NNSR
requirements for its marginal ozone
nonattainment areas by July 20, 2015.
See 80 FR 12266 (March 6, 2015).
Additionally, because the Chicago
Nonattainment Area was reclassified to
moderate nonattainment, Illinois was
required to submit a moderate area
NNSR SIP by January 1, 2017. See 81 FR
26697 (May 4, 2016).# NNSR is a
preconstruction review permit program
that applies to new major stationary
sources or major modifications at
existing sources located in a
nonattainment area. See CAA sections
172(c)(5), 173 and 182. The NNSR
requirements for the 2008 8-hour ozone
NAAQS are located in 40 CFR 51.160—
165.

On February 3, 2017, EPA found that
15 states and the District of Columbia
failed to submit SIP revisions to satisfy
certain nonattainment plan
requirements for the 2008 ozone
NAAQS. See 82 FR 9158. EPA found,
inter alia, that Illinois failed to timely
submit a SIP revision to satisfy marginal
NNSR requirements for the Chicago and
Metro-East ozone nonattainment areas.
In addition, on December 11, 2017, EPA
found, inter alia, that Illinois failed to
timely submit a revision to its SIP to
satisfy moderate NNSR requirements for
the Chicago Nonattainment Area. See 82
FR 58118.

The February 3 and December 11,
2017 findings established certain
deadlines for the imposition of
sanctions if Illinois does not submit a
timely SIP revision addressing the
requirements for which EPA made the
findings, as well as deadlines for EPA to
promulgate a FIP to address any
outstanding SIP requirements.
Specifically, Illinois was required to
submit a complete SIP addressing the
deficiencies that were the basis for each
finding within 18 months of the
effective dates of the findings (i.e.,
September 6, 2018 and July 10, 2019,
respectively) so as to avoid triggering,
pursuant to CAA section 179(a) and (b)
and 40 CFR 52.31, the offset sanction
identified in CAA section 179(b)(2) in
the affected nonattainment area.
Additionally, these rules triggered the
requirement for EPA to promulgate a
FIP for the affected nonattainment area
if EPA does not take final action to

addresses the moderate and marginal area SIP
requirements as addressed by the February 3 and
December 11, 2017 findings.

4Illinois’ obligation to submit the NNSR SIP was
not affected by the D.C. Circuit Court’s February 16,
2018 decision on portions of the SIP Requirements
Rule in South Coast Air Quality Mgmt. Dist. v. EPA,
882 F.3d 1138 (D.C. Cir. Feb. 16, 2018).

approve the State’s submittal within 2
years of the effective date of the findings
(i.e., March 6, 2019, and January 10,
2020, respectively).

On March 1, 2018, EPA redesignated
the Metro-East area to attainment for the
2008 8-hour ozone NAAQS because
EPA found this area to have met the
statutory requirements for redesignation
to attainment under the CAA. See 83 FR
8756 (March 1, 2018). In that action,
EPA also approved, as a revision to the
Nlinois SIP, Illinois’ plan for
maintaining the 2008 ozone NAAQS
through calendar year 2030 in the
Metro-East area. NNSR SIP revisions are
no longer required if an area is
redesignated to attainment; the CAA’s
Prevention of Significant Deterioration
(PSD) program requirements apply in
lieu of NNSR. See 82 FR 9160 n. 16
(February 3, 2017). Because the Metro-
East area is now designated attainment,
a NNSR SIP is not required for this area.

On May 23, 2018, the Illinois
Environmental Protection Agency
(IEPA) submitted a SIP revision
requesting EPA’s approval of Illinois’
certification that its existing SIP-
approved NNSR regulations fully satisfy
the NNSR requirements set forth in 40
CFR 51.165 for both marginal and
moderate ozone nonattainment areas for
the 2008 ozone NAAQS. IEPA certified
that its existing NNSR program covering
its ozone nonattainment areas for the
2008 8-hour ozone NAAQS, including
the Chicago Nonattainment Area,
contains the NNSR elements required by
40 CFR 51.165, as amended by the SIP
Requirements Rule, for ozone and its
precursors. IEPA certified that it already
complies with CAA sections 172(c)(5)
and 182(a)(2)(C), which require states
that have been designated
nonattainment for an ozone NAAQS to
submit plans or plan revisions
containing certain required elements,
including permit programs for the
construction and operation of new or
modified stationary sources in the
nonattainment area. Specifically, IEPA
certified that its existing NNSR
regulations in Title 35 of Illinois
Administrative Code Part 203 (35 IAC
Part 203, Major Stationary Sources
Construction And Modification) fully
satisfy the NNSR requirements set forth
in 40 CFR 51.165 for both marginal and
moderate ozone nonattainment areas
because they contain all NNSR SIP
elements required by 40 CFR 51.165 for
its ozone nonattainment areas.

On October 9, 2018, EPA issued a
notice of proposed rulemaking
(proposed rule) in which we proposed
to find that IEPA’s submittal addresses
Illinois’ obligations as described in the
February 3 and December 11, 2017
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findings. See 83 FR 50551. Specifically,
we proposed to conclude that Illinois’
submittal fulfills the 40 CFR 51.1114
revision requirement, meets the
requirements of CAA sections 110 and
172 and the minimum SIP requirements
of 40 CFR 51.165, as well as Illinois’
obligations under EPA’s February 3 and
December 11, 2017 findings.

II. Summary of EPA Analysis

The minimum SIP requirements for
NNSR permitting programs for the 2008
8-hour ozone NAAQS are located in 40
CFR 51.165. See 40 CFR 51.1114. These
NNSR program requirements include
those promulgated in the “Phase 2
Rule” implementing the 1997 8-hour
ozone NAAQS (70 FR 71612, November
29, 2005) and the SIP Requirements
Rule implementing the 2008 8-hour
ozone NAAQS. Under the Phase 2 Rule,
the SIP for each ozone nonattainment
area must contain NNSR provisions
that: set major source thresholds for
nitrogen oxides (NOx) and volatile
organic compounds (VOC) pursuant to
40 CFR 51.165(a)(1)(iv)(A)(1)(1)-(iv) and
(a)(1)(iv)(A)(2); classify physical
changes as a major source if the change
would constitute a major source by itself
pursuant to 40 CFR
51.165(a)(1)(iv)(A)(3); consider any
significant net emissions increase of
NOx as a significant net emissions
increase for ozone pursuant to 40 CFR
51.165(a)(1)(v)(E); consider certain
increases of VOC emissions in extreme
ozone nonattainment areas as a
significant net emissions increase and a
major modification for ozone pursuant
to 40 CFR 51.165(a)(1)(v)(F); set
significant emissions rates for VOC and
NOx as ozone precursors pursuant to 40

CFR 51.165(a)(1)(x)(A)—(C) and (E);
contain provisions for emissions
reductions credits pursuant to 40 CFR
51.165(a)(3)(ii)(C)(1) and (2); provide
that the requirements applicable to VOC
also apply to NOx pursuant to 40 CFR
51.165(a)(8); and set offset ratios for
VOC and NOx pursuant to 40 CFR
51.165(a)(9)(i)—(iii) (renumbered as
(a)(9)(ii)—(iv) under the SIP
Requirements Rule for the 2008 8-hour
ozone NAAQS). Under the SIP
Requirements Rule for the 2008 8-hour
ozone NAAQS, the SIP for each ozone
nonattainment area designated
nonattainment for the 2008 8-hour
ozone NAAQS and designated
nonattainment for the 1997 ozone
NAAQS on April 6, 2015, must also
contain NNSR provisions that include
the anti-backsliding requirements at 40
CFR 51.1105. See 40 CFR 51.165(a)(12).

Illinois’ NNSR rules, as set forth in 35
IAC Part 203, are designed to ensure
that the construction of a major new
source of air pollution or a large
increase of emissions at an existing
source does not interfere with the
attainment demonstration and does not
delay timely achievement of the
ambient air quality standards. The rules
require owners or operators of major
projects to: (1) Apply the Lowest
Achievable Emission Rate (LAER) or, for
certain existing sources, the Best
Available Control Technology (BACT)
on emissions of the nonattainment
pollutant from the major project; (2)
offset the emissions of the
nonattainment pollutant from a major
project by emission reductions from
other sources in the nonattainment area;
(3) demonstrate that other sources in

Illinois which are under common
ownership or control with the person
proposing the project are in compliance
with the CAA; and (4) analyze
alternatives to the particular project to
determine whether the benefits of the
project outweigh the environmental and
social costs.

EPA last approved revisions to
Nlinois’ NNSR rules on May 13, 2003.
See 68 FR 25504.5 In that action, EPA
approved amendments to 35 IAC 203 to
better track the language of CAA
sections 182(c)(6), (7), and (8). See 68
FR 25505. The changes dealt with how
one determines whether a proposed
change at a source is a major
modification.

Based on our review of the NNSR
checklist that IEPA incorporated into its
submittal, and the version of 35 IAC 203
approved into the Illinois SIP, we are
finding that Illinois’ SIP-approved
NNSR program at 35 IAC 203 contains
the minimum required NNSR elements
as specified in 40 CFR 51.165 for
Mlinois’ ozone nonattainment areas. We
are approving Illinois’ certification that
35 IAC 203 is consistent with 40 CFR
51.165 and meets the requirements of
CAA sections 172(c)(5), 173, 110(a)(2),
182(a)(4) and 182(b)(5) under the 2008
ozone standard for the Illinois portion of
the Chicago Ozone Nonattainment Area.
While some of Illinois’ regulations are
worded or organized differently than the
Federal counterparts, EPA finds that
these differences do not affect the
relative stringency of such provisions.

The following table lists the specific
provisions of Illinois’ NNSR rules that
EPA finds to address the required
elements of the Federal NNSR rules:

Federal rule

lllinois rule

40 CFR 51
40 CFR 51
40 CFR 51
40 CFR 51
40 CFR 51
40 CFR 51
40 CFR 51

(
-165(a)(1)(iv)(A)(3)
.165(a)(1)(V)(E) ........
165(2)(1)(V)(F) weorrrrerene.
.165(a)(1)(X)(A)~(C); (E) ........
.165(a)(3)(ii) (C)(7) and (2) ...
(

40 CFR 51.165(a)(9)(ii), (iv)

165(@)(N(IV)(ANN()=(v), (@)(1)([IV)(A)2)

AB5(2)(8) vvvomeerrerrrrreeeessesereereeeeeeeeen

35 IAC 203.206(b).
35 IAC 203.206(c).
35 IAC 203.207(b).
35 IAC 203.207(f).

35 IAC 203.302(a).

35 IAC 203.207(d), (e) and (f), and 203.209(a) and (b).

35 IAC 203.302(a), 203.303(b) and (f), 203.602, and 203.701.

35 |IAC 203.206(b), 203.207(b), (d), (e) and (f), 203.209(a) and (b),
203.30I(e) and (f), and 203.302.

III. What comments did we receive on
the proposed rule?

Our October 9, 2018 proposed rule (83
FR 50551) provided a 30-day public
review and comment period. During the
comment period, which closed on
November 8, 2018, we received one set
of comments. Although the commenter

5For other relevant approvals, see 45 FR 11470
(February 21, 1980); 46 FR 44172 (September 3,

generally supported our proposal, the
commenter also raised concerns that we
address below.

Comment: The commenter asserts that
due to potential increased health risks
to vulnerable communities, new VOC
emissions should not be permitted in
extreme ozone nonattainment areas
pursuant to 40 CFR 51.165(a)(1)(v)(F).

1981); 50 FR 38803 (September 25, 1985); 51 FR

The commenter suggests that instead of
issuing new source review (NSR)
permits in extreme nonattainment areas,
any VOC emissions increases should be
banned, and fines should be assessed for
each additional ton of VOC emitted
within the extreme nonattainment area.
The commenter urges Illinois to revise
its SIP to eliminate the provisions for

10837 (March 31, 1986); 57 FR 59928 (December 17,
1992); and 60 FR 49778 (September 27, 1995).
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permitting of new emissions in extreme
ozone nonattainment areas.

EPA Response: As we discussed at
proposal, our review of Illinois’
submittal is limited to the extent to
which Illinois’ existing NNSR
regulations are consistent with the
underlying Federal requirements for the
2008 8-hour ozone NAAQS as set forth
in 40 CFR 51.160-51.165. EPA is not,
through this action, revising the
underlying Federal requirements.

Under 40 CFR 51.165(a)(1)(v)(F), if a
major stationary source of VOC is
located in an extreme ozone
nonattainment area that is subject to
subpart 2 of part D of title 1 of the CAA,
any physical change in, or change in the
method of operation of, the major
stationary source that results in any
increase in emissions of VOC from any
discrete operation, emissions unit, or
other pollutant emitting activity at the
source shall be considered a significant
net emissions increase and a major
modification for ozone. This Federal
requirement therefore provides a
mechanism for NSR of new or increased
VOC emissions in extreme ozone
nonattainment areas. As we discussed
in the proposed rule, Illinois has
certified, and EPA has found, that the
requirements of 40 CFR
51.165(a)(1)(v)(F) are addressed by 35
IAC 203.207(f). Note, however, that
under both the Federal and Illinois’
EPA-approved regulations, the owner or
operator of a new major source or major
modification that proposes new or
increased VOC or NOx emissions in an
extreme ozone nonattainment area must
offset such increase in emissions by an
amount equal to or greater than 1.5 tons
for each ton of the allowable emissions
from the new source or the net increase
in emissions from the modification. See
40 CFR 51.165(a)(9)(ii)(E) and 35 IAC
203.302(a)(1)(E).8 In addition, if Illinois
were to revise its existing regulations to
impose additional restrictions on new or
increased VOC emissions in extreme
ozone nonattainment areas, such
revisions could make Illinois’
regulations inconsistent with the
Federal requirements.

IV. What action is EPA taking?

EPA is approving Illinois’ May 23,
2018 SIP revision addressing the NNSR
requirements for the 2008 8-hour ozone
NAAQS for the Chicago Nonattainment
Area. EPA has concluded that Illinois’

6 Note that the analysis we included with the
proposed rule contained a typographical error at 83
FR 50555. We incorrectly listed the offset
requirement of 1.3:1, which applies in severe ozone
nonattainment areas, twice. The second reference to
the 1.3:1 offset ratio should have been to 1.5:1 for
extreme ozone nonattainment areas.

submittal fulfills the 40 CFR 51.1114
revision requirement, meets the
requirements of CAA sections 110 and
172 and the minimum SIP requirements
of 40 CFR 51.165, as well as its
obligations under EPA’s February 3 and
December 11, 2017 findings. This final
action to approve Illinois’ NNSR
certification addresses the deficiencies
that were the basis for the February 3
and December 11, 2017 findings and
stops the FIP clock for the Illinois
portion of the Chicago Nonattainment
Area.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under Executive
Orders 12866 (58 FR 51735, October 4, 1993)
and 13563 (76 FR 3821, January 21, 2011);

¢ Does not impose an information
collection burden under the provisions of the
Paperwork Reduction Act (44 U.S.C. 3501 et
seq.);

o Is certified as not having a significant
economic impact on a substantial number of
small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded mandate
or significantly or uniquely affect small
governments, as described in the Unfunded
Mandates Reform Act of 1995 (Public Law
104-4);

e Does not have Federalism implications
as specified in Executive Order 13132 (64 FR
43255, August 10, 1999);

¢ Is not an economically significant
regulatory action based on health or safety
risks subject to Executive Order 13045 (62 FR
19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of Section
12(d) of the National Technology Transfer
and Advancement Act of 1995 (15 U.S.C. 272
note) because application of those
requirements would be inconsistent with the
CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human health
or environmental effects, using practicable
and legally permissible methods, under

Executive Order 12898 (59 FR 7629, February
16, 1994).

This final rule approving Illinois’
2008 8-hour ozone NAAQS NNSR SIP
revision is not approved to apply on any
Indian reservation land or in any other
area where EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by April 8, 2019. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2) of the CAA.)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.
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Dated: December 12, 2018.
Cathy Stepp,
Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52

continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

m 2.In §52.720, the table in paragraph

(e) is amended by adding an entry

entitled “Ozone (8-hour, 2008)
Nonattainment New Source Review
Requirements” before the entry entitled
“Regional haze plan” to read as follows:

§52.720 Identification of plan.
* * * * *
(e) * x %

EPA-APPROVED ILLINOIS NONREGULATORY AND QUASI-REGULATORY PROVISIONS

Name of SIP

Applicable geographic or

State submittal

provision nonattainment area date EPA approval date Comments
Ozone (8-hour, 2008) Nonattainment Chicago area ...........ccccc..... 5/23/2018 2/6/2019, [Insert Federal Register ci- ...........cccceceeee
New Source Review Requirements. tation].

[FR Doc. 2018-27907 Filed 2—5-19; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 170817779-8161-02]
RIN 0648-XG760

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher Vessels Using Trawl Gear in
the Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by catcher vessels
using trawl gear in the Bering Sea
subarea of the Bering Sea and Aleutian
Islands management area (BSAI). This
action is necessary to prevent exceeding
the Pacific cod allocation of the total
allowable catch for the Bering Sea Trawl
Catcher Vessel A-Season Sector
Limitation in the Bering Sea subarea of
the BSAL

DATES: Effective 1200 hours, Alaska
local time (A.Lt.), February 1, 2019,
through 1200 hours, A.lL.t., April 1,
2019.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone

according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2019 Pacific cod allocation of the
total allowable catch for the Bering Sea
Trawl Catcher Vessel A-Season Sector
Limitation in the Bering Sea subarea of
the BSAIis 21,388 metric tons (mt) as
established by the final 2018 and 2019
harvest specifications for groundfish in
the BSAI (83 FR 8365, February 27,
2018) and inseason adjustment (83 FR
67144, December 28, 2019).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the Bering Sea Trawl
Catcher Vessel A-Season Sector
Limitation in the Bering Sea subarea of
the BSAI will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 19,000 mt and is setting
aside the remaining 2,388 mt as
incidental catch to support other
anticipated groundfish fisheries. In
accordance with §679.20(d)(1)(iii), the
Regional Administrator finds that this
directed fishing allowance has been
reached. Consequently, NMFS is
prohibiting directed fishing for Pacific
cod by catcher vessels using trawl gear
in the Bering Sea subarea of the BSAIL

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of directed fishing for
Pacific cod by catcher vessels using
trawl gear in the Bering Sea subarea of
the BSAL. NMFS was unable to publish
a notice providing time for public
comment because the most recent,
relevant data only became available as
of January 31, 2019.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 1, 2019.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2019-01239 Filed 2—-1-19; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 170817779-8161-02]
RIN 0648-XG700

Fisheries of the Exclusive Economic
Zone Off Alaska; Reallocation of
Pacific Cod in the Bering Sea and
Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; reallocation.

SUMMARY: NMFS is reallocating the
projected unused amount of Pacific cod
from vessels using jig gear to catcher
vessels less than 60 feet (18.3 meters)
length overall using hook-and-line or
pot gear in the Bering Sea and Aleutian
Islands management area. This action is
necessary to allow the A season
apportionment of the 2019 total
allowable catch of Pacific cod to be
harvested.

DATES: Effective February 5, 2019,
through 2400 hours, Alaska local time
(A.lt.), December 31, 2019.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
Bering Sea and Aleutian Islands (BSAI)
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The A season apportionment of the
2019 Pacific cod total allowable catch
(TAC) specified for vessels using jig gear
in the BSAI is 1,355 metric tons (mt) as
established by the final 2018 and 2019
harvest specifications for groundfish in
the BSAI (83 FR 8365, February 27,
2018) and inseason adjustment (83 FR
67144, December 28, 2018).

The 2019 Pacific cod TAC allocated to
catcher vessels less than 60 feet (18.3
meters(m)) length overall (LOA) using
hook-and-line or pot gear in the BSAI is
3,214 mt as established by final 2018
and 2019 harvest specifications for
groundfish in the BSAI (83 FR 8365,
February 27, 2018) and inseason
adjustment (83 FR 67144, December 28,
2018).

The Administrator, Alaska Region,
NMFS, (Regional Administrator) has
determined that jig vessels will not be
able to harvest 1,200 mt of the A season
apportionment of the 2019 Pacific cod
TAC allocated to those vessels under
§679.20(a)(7)(ii)(A)(1). Therefore, in
accordance with §679.20(a)(7)(iv)(C),
NMFS apportions 1,200 mt of Pacific
cod from the A season jig gear
apportionment to the annual amount
specified for catcher vessels less than 60
feet (18.3 m) LOA using hook-and-line
or pot gear.

The harvest specifications for 2019
Pacific cod included in final 2018 and
2019 harvest specifications for
groundfish in the BSAI (83 FR 8365,
February 27, 2018) and inseason
adjustment (83 FR 67144, December 28,
2018) are revised as follows: 155 mt to
the A season apportionment and 1,059
mt to the annual amount for vessels
using jig gear, and 4,414 mt to catcher
vessels less than 60 feet (18.3 m) LOA
using hook-and-line or pot gear.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant

Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the reallocation of Pacific cod
specified from jig vessels to catcher
vessels less than 60 feet (18.3 m) LOA
using hook-and-line or pot gear. Since
the fishery is currently open, it is
important to immediately inform the
industry as to the revised allocations.
Immediate notification is necessary to
allow for the orderly conduct and
efficient operation of this fishery, to
allow the industry to plan for the fishing
season, and to avoid potential
disruption to the fishing fleet as well as
processors. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of January 29, 2019.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: January 31, 2019.

Karen H. Abrams,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-01119 Filed 2—-5-19; 8:45 am]
BILLING CODE 3510-22-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 50, 52, and 100

[Docket No. PRM-50-99; NRC-2011-0189]

Enhancing Reactor Safety Petition for
Rulemaking

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking; denial.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is denying a petition
for rulemaking (PRM), dated July 26,
2011, submitted by the Natural
Resources Defense Council, Inc. (NRDC
or the petitioner). The petitioner
requested that the NRC amend its
regulations to require nuclear facilities
to confirm seismic and flooding hazards
every 10 years and to address any new
and significant information. The
petition was docketed by the NRC on
August 4, 2011, and was assigned
Docket No. PRM-50-99. The NRC did
not request public comment on this
petition because the staff had sufficient
information to review the issues raised
in the PRM. The NRC is denying the
petition because the NRC is addressing
the issues raised in the petition using an
approach other than rulemaking.

DATES: The docket for PRM-50-99 is
closed on February 6, 2019.

ADDRESSES: Please refer to Docket ID
NRC-2011-0189 when contacting the
NRC about the availability of
information for this action. You may
obtain publicly-available information
related to this action by any of the
following methods:

e Federal Rulemaking Website: Go to
http://www.regulations.gov and search
for Docket ID NRC-2011-0189. Address
questions about NRC rulemaking
dockets to Carol Gallagher; telephone:
301-415-3463; email: Carol.Gallagher@
nre.gov. For technical questions, contact
the individuals listed in the FOR
FURTHER INFORMATION CONTACT section of
this document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“ADAMS Public Documents” and then
select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415—-4737, or by
email to pdr.resource@nrc.gov. The
ADAMS accession number for each
document referenced in this document
(if that document is available in
ADAMS) is provided the first time that
it is mentioned in the SUPPLEMENTARY
INFORMATION section.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Solomon Sahle, Office of Nuclear
Material Safety and Safeguards,
telephone: 301-415-3781; email:
Solomon.Sahle@nrc.gov, or Joseph
Sebrosky, Office of Nuclear Reactor
Regulation, telephone: 301-415-1132;
email: Joseph.Sebrosky@nrc.gov. Both
are staff of the U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:

I. The Petition

Section 2.802 of title 10 of the Code
of Federal Regulations (10 CFR),
“Petition for rulemaking—requirements
for filing,” provides an opportunity for
any interested person to petition the
Commission to issue, amend, or rescind
any regulation. On July 26, 2011, the
NRC received a PRM from the NRDC.
The petitioner requested that the NRC
amend its regulations to require nuclear
facilities licensed under 10 CFR parts
50, 52, and 100, and other applicable
regulations, to confirm seismic hazards
and flooding hazards every 10 years and
to address any new and significant
information, which would include, if
necessary, updating the design basis for
structures, systems, and components
(SSCs) important to safety to protect
against the updated hazards.

The petitioner cited Recommendation
2.2 (R2.2) of Section 4.1.1 of the NRC’s
post-Fukushima Near-Term Task Force

report (ADAMS Accession No.
ML11186A950) as the rationale and
basis for the PRM. R2.2 recommended
that licensees address any new and
significant information and, if
necessary, take actions that could
include updating the design basis for
SSCs important to safety to protect
against the updated hazards.

On September 20, 2011 (76 FR 58165),
the NRC published a notice of docketing
for several PRMs from the NRDC in the
Federal Register, which included
Docket No. PRM—-50-99 (Seismic
Hazards and Flooding Hazards).? The
only PRM being addressed in this
Federal Register notice is PRM-50-99.

II. Reasons for Denial

The NRC is denying the petition
because the staff concluded in SECY-
15-0137, “Proposed Plans for Resolving
Open Fukushima Tier 2 and 3
Recommendations,” Enclosure 2
(ADAMS Accession No. ML15254A006)
that the NRC can meet the intent of R2.2
(which is the issue raised in the
petition) using an approach other than
rulemaking. In the staff requirements
memorandum (SRM) for SECY-15—
0137, dated February 8, 2016 (ADAMS
Accession No. ML16039A175), the
Commission approved the staff’s
proposed closure plans, including the
staff’s plans to use an enhanced
process—other than rulemaking—to
identify and evaluate new information
related to external hazards.

Subsequently, in “Recommendation
2.2: Plan to Ensure Ongoing Assessment
of Natural Hazard Information”
(ADAMS Accession No. ML16286A569),
Enclosure 2 of SECY-16-0144,
“Proposed Resolution of Remaining Tier
2 and 3 Recommendations Resulting
from the Fukushima Dai-ichi Accident”
(ADAMS Accession No. ML16286A552),
the staff provided the Commission with
additional details regarding the staff’s
plan to enhance existing processes to
ensure the ongoing assessment of new
information and reconfirmation of

1The notice also provided Docket Nos. PRM—50—
97 (Emergency Preparedness Enhancements for
Prolonged Station Blackouts), PRM—50-98
(Emergency Preparedness Enhancements for
Multiunit Events), PRM-50-100 (Spent Nuclear
Fuel Pool Safety), PRM—-50-101 (Station Blackout
Mitigation), and PRM—50-102 (Training on Severe
Accident Mitigation [sic] Guidelines). The staff
reviewed the other PRMs separately as part of the
Mitigation of Beyond-Design-Basis Events draft
final rule (see SECY-16-0142, dated December 15,
2016 (ADAMS Accession No. ML16291A186)).


http://www.nrc.gov/reading-rm/adams.html
http://www.nrc.gov/reading-rm/adams.html
http://www.regulations.gov
mailto:Carol.Gallagher@nrc.gov
mailto:Carol.Gallagher@nrc.gov
mailto:Joseph.Sebrosky@nrc.gov
mailto:Solomon.Sahle@nrc.gov
mailto:pdr.resource@nrc.gov
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natural hazards at nuclear power plants
in a manner consistent with R2.2. As
noted in Enclosure 2, while R2.2
focused on seismic and flooding
hazards, the proposed framework is
intended to accommodate a range of
natural hazards including earthquakes,
flooding, and extreme weather, such as
high winds. In the SRM associated with
SECY-16-0144, dated May 3, 2017
(ADAMS Accession No. ML17123A453),
the Commission approved the staff’s
recommendations for the development
of these process enhancements.

The staff is implementing the process
enhancements described in Enclosure 2
of SECY-16-0144 via a process that the
staff subsequently identified as the
“Process for Ongoing Assessment of
Natural Hazard Information” (POANHI).
The staff’s implementation of these
process enhancements is ongoing. A
cross-agency team has been formed to
implement the POANHI. The team is
developing procedures and has begun
testing and populating the Natural
Hazards Information Digest. The
completion and implementation date for
POANHI is October 2019.

In summary, the NRC is denying the
petition because the staff is addressing
the issue raised in the petition through
the enhancement of existing NRC
processes and the development of
associated staff procedures to ensure
that the staff proactively and routinely
aggregates and assesses new information
related to natural hazards (including,
but not limited to, seismic and flooding
hazards). The Commission-approved
approach for ensuring the ongoing,
routine, proactive, and systematic
assessment of natural hazards
information is described in SECY-15—
0137 and SECY—-16-0144 and associated
staff requirements memorandums dated
February 8, 2016, and May 3, 2017.

III. Stakeholder Interactions

The NRC held several public meetings
to solicit input from stakeholders during
the development of SECY-15-0137.
This included a public meeting held on
October 6, 2015, in which the NRC staff
provided the Advisory Committee on
Reactor Safeguards (ACRS)
Subcommittee on Fukushima with an
overview of the staff’s plans to resolve
all open Near-Term Task Force Tier 2
and 3 recommendations. The staff also
discussed these plans with the ACRS
Full Committee on November 5, 2015.
In addition, the staff provided an
overview of its proposed resolution
plans for all of the open Tier 2 and 3
recommendations during a Category 2
public meeting held on October 20,
2015. Further, the staff briefed the
Commission on the status of Tier 2 and

3 activities during public meetings held
on November 17, 2015, and May 17,
2016.

In addition to the meetings discussed
above, the NRC held a public meeting of
the Fukushima Joint Steering Committee
on August 25, 2016, where the NRC
discussed the framework for the ongoing
assessment of natural hazards
information, described in Enclosure 2 of
SECY-16-0144, with external
stakeholders (ADAMS Accession No.
ML16252A221).

On September 22, 2016, the NRC
issued a document titled, ‘““White Paper
for Staff Assessment of Fukushima
Lessons Learned Associated with Other
Natural Hazards, Periodic Confirmation
of Natural Hazards, and Real-Time
Radiation Monitoring” (ADAMS
Accession No. ML16230A384). The NRC
staff briefed the ACRS Subcommittee on
Fukushima on October 19, 2016, and the
ACRS Full Committee on November, 30,
2016, on the topics covered in the white
paper.

IV. Conclusion

For the reasons cited in this
document, the NRC is denying PRM—
50-99. As explained above, the petition
relied upon R2.2 of the NRC’s post-
Fukushima Near-Term Task Force
report. PRM—-50-99 did not present any
significant new information or
arguments.

Dated at Rockville, Maryland, this 31st day
of January, 2019.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,

Secretary of the Commission.
[FR Doc. 2019-01182 Filed 2-5-19; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL ELECTION COMMISSION

11 CFR Part 100
[Notice 2019-02]

Definition of Contribution; Extension
of Comment Period

AGENCY: Federal Election Commission.
ACTION: Extension of comment period.

SUMMARY: On January 31, 2019, the
Federal Election Commission extended
the comment period on the Notification
of Availability for the Rulemaking
Petition: Definition of Contribution
(“NOA”), which sought comment on
whether to begin a rulemaking to revise
its regulations defining the term
“contribution” in light of a recent
district court decision in Citizens for
Responsibility and Ethics in Washington
v. Federal Election Commission. The

Commission has decided to extend the
comment period in light of the recent
partial government shutdown.

DATES: The comment period for the
NOA published December 3, 2018 (83
FR 62282) is extended. Comments must
be received on or before March 4, 2019.

ADDRESSES: All comments must be in
writing. Commenters are encouraged to
submit comments electronically via the
Commission’s website at http://
www.fec.gov/fosers, reference REG
2018-03. Alternatively, commenters
may submit comments in paper form,
addressed to the Federal Election
Commission, Attn.: Robert M. Knop,
Assistant General Counsel, 1050 First
Street NE, Washington, DC 20463.

Each commenter must provide, at a
minimum, his or her first name, last
name, city, and state. All properly
submitted comments, including
attachments, will become part of the
public record, and the Commission will
make comments available for public
viewing on the Commission’s website
and in the Commission’s Public Records
Office. Accordingly, commenters should
not provide in their comments any
information that they do not wish to
make public, such as a home street
address, personal email address, date of
birth, phone number, social security
number, driver’s license number, or any
information that is restricted from
disclosure, such as trade secrets or
commercial or financial information
that is privileged or confidential.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert M. Knop, Assistant General
Counsel, or Mr. Kevin M. Paulsen,
Attorney, 1050 First Street NE,
Washington, DC 20463, (202) 694—1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: On
December 3, 2018, the Federal Election
Commission opened the comment
period on the NOA published in the
Federal Register seeking comment on
whether to begin a rulemaking to revise
its regulations at 11 CFR 100.52 defining
the term “contribution” in light of a
recent district court decision in Citizens
for Responsibility and Ethics in
Washington v. Federal Election
Commission.* The comment period was
scheduled to close at 11:59 p.m. on
February 1, 2019; however, due to the
recent partial government shutdown,
the Commission has determined to
extend the comment period for thirty
days, to close at 11:59 p.m. on March 4,
2019.

On behalf of the Commission.

1 See Rulemaking Petition: Definition of
Contribution, 83 FR 62282 (Dec. 3, 2018).
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Dated: January 31, 2019.
Ellen L. Weintraub,
Chair, Federal Election Commaission.
[FR Doc. 2019-01194 Filed 2-5-19; 8:45 am]
BILLING CODE 6715-01-P

FEDERAL ELECTION COMMISSION

11 CFR Part 112
[Notice 2019-01]
Rulemaking Petition: Advisory Opinion

Procedures; Extension of Comment
Period

AGENCY: Federal Election Commission.
ACTION: Extension of comment period.

SUMMARY: On January 31, 2019, the
Federal Election Commission extended
the comment period on the Notification
of Availability for the Rulemaking
Petition: Advisory Opinion Procedures,
which sought comment on whether to
begin a rulemaking to establish specific
time periods for the submission of
public comments on drafts of advisory
opinions. The Commission has decided
to extend the comment period in light
of the recent partial government
shutdown.

DATES: The comment period for the
NOA published December 3, 2018 (83
FR 62283) is extended. Comments must
be received on or before March 4, 2019.

ADDRESSES: All comments must be in
writing. Commenters are encouraged to
submit comments electronically via the
Commission’s website at www.fec.gov/
netdisclaimers or at http://www.fec.gov/
fosers, reference REG 2016-01.
Alternatively, commenters may submit
comments in paper form, addressed to
the Federal Election Commission, Attn.:
Robert M. Knop, Assistant General
Counsel, 1050 1st Street NE,
Washington, DC 20463.

Each commenter must provide, at a
minimum, his or her first name, last
name, city and state. All properly
submitted comments, including
attachments, will become part of the
public record, and the Commission will
make comments available for public
viewing on the Commission’s website
and in the Commission’s Public Records
Office. Accordingly, commenters should
not provide in their comments any
information that they do not wish to
make public, such as a home street
address, personal email address, date of
birth, phone number, social security
number, driver’s license number, or any
information that is restricted from
disclosure, such as trade secrets or
commercial or financial information
that is privileged or confidential.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert M. Knop, Assistant General
Counsel, or Ms. Cheryl Hemsley,
Attorney, at 1050 1st Street NE,
Washington, DC 20463, (202) 694—1650
or (800) 424-9530.
SUPPLEMENTARY INFORMATION: On
December 3, 2018, the Commission
opened the comment period on a
Notification of Availability published in
the Federal Register seeking comment
on whether to revise the rules at 11 CFR
part 112 to establish specific time
periods for the submission of public
comments on drafts of advisory
opinions. The comment period was
scheduled to close at 11:59 p.m. on
February 1, 2019, however, in light of
the partial government shutdown, the
Commission has determined to extend
the comment period to close at 11:59
p-m. on March 4, 2019.

Dated: January 31, 2019.

On behalf of the Commission,
Ellen L. Weintraub,
Chair, Federal Election Commission.
[FR Doc. 201901192 Filed 2-5-19; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 658
[Docket No. FHWA-2018-0042]
RIN 2125-AF86

FAST Act Section 5516 “Additional
State Authority” Implementation

AGENCY: Federal Highway
Administration (FHWA), U.S.
Department of Transportation (DOT).
ACTION: Notice of proposed rulemaking
(NPRM); request for comments.

SUMMARY: The FHWA requests
comments on implementation of Fixing
America’s Surface Transportation
(FAST) Act Section 5516 ‘“Additional
State Authority,” which provides the
State of South Dakota the opportunity to
update and revise its routes for Longer
Combination Vehicles (LCVs), and
commercial motor vehicles (CMVs) with
2 or more cargo-carrying units.

DATES: Comments must be received on
or before March 8, 2019. Late comments
will be considered to the extent
practicable.

ADDRESSES: You may submit comments
by any of the following methods:

e Fax:1-202—493-2251;

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building, Ground Floor, Room

W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590;

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
West Building, Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays; or

e Electronically through the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.

Instructions: All submissions must
include the agency name, docket name,
and docket number (FHWA—-2018-0042)
or Regulatory Identification Number
(RIN) for this rulemaking (2125—-AF86).
Note that all comments received will be
posted without change to: http://
www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT: Mr.
John Berg, Office of Freight Management
and Operations (HOFM), (202) 740-
4602, or via email at John.Berg@dot.gov,
or Mr. William Winne, Office of the
Chief Counsel (HCC—40), (202) 366—
1397, or via email at William.Winne@
dot.gov. Office hours are from 8:00 a.m.
to 4:30 p.m., E.T., Monday through
Friday, except Federal holidays.

SUPPLEMENTARY INFORMATION:
Electronic Access and Filing

This document may be viewed online
under the docket number noted above
through the Federal eRulemaking portal
at: http://www.regulations.gov.
Electronic submission and retrieval help
and guidelines are available on the
website. It is available 24 hours each
day, 365 days this year. Please follow
the online instructions. An electronic
copy of this document may also be
downloaded from the Office of the
Federal Register’s website at: http://
www.archives.gov/federal-register and
the Government Publishing Office’s
website at: http://www.gpo.gov/fdsys. In
accordance with 5 U.S.C. 553(c), DOT
solicits comments from the public to
better inform its rulemaking process.
The DOT posts these comments,
without edit, including any personal
information the commenter provides, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL~
14 FDMS), which can be viewed at:
www.dot.gov/privacy.

Physical access to the Docket is
available at the U.S. Department of
Transportation, Docket Operations, M—
30, West Building, Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20950, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.
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Background

The FHWA proposes to amend its
regulations in 23 CFR 658 Appendix C
(Appendix C), governing vehicles
subject to 23 U.S.C. 127(d) (LCVs), and
49 U.S.C. 31112 (CMVs with 2 or more
cargo-carrying units), in the State of
South Dakota.

This action is necessary to implement
the provisions of Section 5516 of the
FAST Act (Pub. L. 114-94). The
Conference Report accompanying the
FAST ACT (House Report 114-357,
December 1, 2015 at page 506) states,

“Conferees expect that the
implementation of section 5516 will
provide the maximum flexibility
possible to re-route [LCVs] in the
affected state to divided highways,
highway facilities designed for freight
transportation, or along routes that will
enhance overall highway safety.”

In an August 30, 2016, letter, the
South Dakota Department of
Transportation (SDDOT) requested that
FHWA add additional routes to South
Dakota’s LCV network and provided a
map and listing of those routes in
Appendix C.

All of the proposed routes are on the
National Network (NN), which is
comprised of the Interstate System and
routes designated as qualifying Federal-
aid Primary System highways.
Combinations with a cargo-carrying
length of 81.5 feet or less may use all
NN routes. Combinations with a cargo-
carrying length over 81.5 feet are
restricted to the Interstate System and
the routes listed in Appendix C. This
listing of routes is applicable to both
double trailers and triple trailers.

Currently designated LCV routes in
South Dakota include:

Highway | From MRM | To MRM I(_newﬂgtsl; From To
0.00 252.65 252.5 | IOWa .oocoiiiiiii North Dakota.
0.00 412.52 413.0 | Wyoming .... Minnesota.
0.00 2.03 2.1 | Rapid City .. 1-90.
0.00 10.83 113 | 1229 e I-90.
333.55 418.11 84.4 | S Jct US281 ...ooceeiiiiiiiieeee e W Jct US14 Bypass at Brookings.
418.11 421.32 3.6 | W Jct US14 at Brookings ..... [-29 Exit 133 at Brookings.
44.69 154.88 109.4 | 1-90 Exit 10 at Spearfish ...... North Dakota.
70.30 117.37 46.8 | I-90 Exit 310 at Plankinton .. S Jct US14 west of Huron.
194.53 229.27 33.0 | 8th Avenue in Aberdeen ...... North Dakota.
383.82 416.87 33.0 | Burleigh Street in Yankton [-29 Exit 26.
Total .o | e | e 989.2
South Dakota proposes adding the
following routes:
Hi Length
ghway From MRM To MRM (miles) From To
usiz ... 80.50 366.36 282.9 | North DaKota .........ccceevceeeiiiieeinieeeeeene 1-29.
UsSt14 ... 227.74 333.55 105.5 | W Jct US83 at Ft. Pierre ... S Jct US281 west of Huron.
SD37 .......... 73.08 95.64 22.7 | 1290 .o E Jct SD34.
SD34 .......... 330.96 341.20 10.2 | W Jct SD37 ... E Jct SD37.
SD37 .......... 105.80 127.70 21.8 | WJct SD34 ..o, US14 at Huron.
US18B ........ 38.71 40.54 1.8 | W Jct US18 at Hot Springs ..... E Jct US18 at Hot Springs.
UsS18 ... 40.54 62.25 21.7 | E Jct US18B at Hot Springs ... US385 at Oelrichs.
SD79 .......... 26.75 74.70 48.0 | UST8 .o US16B.
US16B ........ 67.64 72.95 5.4 | SD79 .o 1-90.
usss ... 87.24 119.79 32.5 [ 1790 e W Jct US14 at Ft. Pierre.
usss ... 138.73 174.10 35.3 | E Jct US14 ... W Jct US212.
us212 ... 219.42 220.20 0.9 | W Jct US83 ...... E Jct US83.
usss ... 175.14 205.92 30.7 | E Jet US212 ..... S Jct US12.
usss ... 212.51 240.73 28.1 | NJct US12 ... North Dakota.
us212 ... 0.00 13.46 13.4 | Wyoming ........ US85 at Belle Fourche.
us281 ... 124.25 153.38 29.2 | NJctUS14 ... W Jct US212 at Redfield.
us212 ... 306.46 306.97 0.5 | W Jct US281 at Redfield ... E Jct US281 at Redfield.
us281 ... 153.89 194.24 40.4 | E Jct US212 at Redfield ..........ccccveeennnnee. US12 at Aberdeen.
Total ... | oo | e, 7311

Section-by-Section Discussion of the
Proposed Changes to 23 CFR 658
Appendix C

The Intermodal Surface
Transportation Efficiency Act (ISTEA)
of 1991 restricts the operation of LCVs
on the Interstate Highway System and
CMV combinations with two or more
cargo-carrying units on the NN to the
types of vehicles in use on or before

June 1, 1991, subject to State rules,
regulations, or restrictions that were in
effect on that date. A listing of these
vehicles and restrictions is found in
Appendix C.

The FHWA proposes to revise
Appendix C for the State of South

Dakota as authorized in Section 5516 of

the FAST Act, which provides South
Dakota “the opportunity to update and
revise the routes designated as

qualifying Federal-aid Primary System
highways under section 31111(e) of title
49, United States Code . . .”. The FAST
Act Conference Report states further,
“Conferees expect that the
implementation of section 5516 will
provide the maximum flexibility
possible to re-route longer combination
vehicles in the affected state to divided
highways, highway facilities designed
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for freight transportation, or along
routes that will enhance overall
highway safety.” H. Rept. 114-357 at
506 (2015).

In an August 30, 2016, letter, SDDOT
requested that FHWA add the additional
routes to South Dakota’s LCV network,
and provided a map, listing of those
routes, and safety information for LCV
routes in the State. All of the proposed
routes are on the NN, which is
comprised of the Interstate System and
routes designated as qualifying Federal-
aid Primary System highways.

Rulemaking Analyses and Notices

All comments received before the
close of business on the comment
closing date indicated above will be
considered and will be available for
examination in the docket at the above
address. Comments received after the
comment closing date will be filed in
the docket and will be considered to the
extent practicable. In addition to late
comments, FHWA will also continue to
file relevant information in the docket
as it becomes available after the
comment period closing date, and
interested persons should continue to
examine the docket for new material. A
final rule may be published at any time
after close of the comment period and
after DOT has had the opportunity to
review the comments submitted.

Executive Order 12866 (Regulatory
Planning and Review), Executive Order
13563 (Improving Regulation and
Regulatory Review), Executive Order
13771 (Reducing Regulation and
Controlling Regulatory Costs), and
USDOT Regulatory Policies and
Procedures

The FHWA has determined that this
action does not constitute a significant
regulatory action within the meaning of
Executive Order (E.O.) 12866 or within
the meaning of DOT regulatory policies
and procedures. The proposed
amendments would update and revise
the routes of the vehicles covered by 23
U.S.C. 127(d) (LCVs), and 49 U.S.C.
31112 (CMVs with 2 or more cargo-
carrying units), in South Dakota, as
found in 23 CFR 568 Appendix C. In
addition, this action complies with the
principles of E.O. 13563. After
evaluating the costs and benefits of
these proposed amendments, FHWA
anticipates that the economic impact of
this rulemaking would be minimal.
These changes are not anticipated to
adversely affect, in any material way,
any sector of the economy. In addition,
these changes will not create a serious
inconsistency with any other agency’s
action or materially alter the budgetary
impact of any entitlements, grants, user

fees, or loan programs. The FHWA
anticipates that the economic impact of
this rulemaking will be minimal;
therefore, a full regulatory evaluation is
not necessary. Finally, this proposed
rule is not an E.O. 13771 regulatory
action because it is not significant under
E.O. 12866.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96—-354; 5 U.S.C.
601-612), FHWA has evaluated the
effects of this proposed rule on small
entities, such as local governments and
businesses. Based on the evaluation,
FHWA anticipates that this action
would not have a significant economic
impact on a substantial number of small
entities. The proposed amendments
would update the routes of the vehicles
covered by 23 U.S.C. 127(d) (LCVs), and
49 U.S.C. 31112 (CMVs with 2 or more
cargo-carrying units), in South Dakota,
as found in 23 CFR 568 Appendix C.
Therefore, I certify that the proposed
action would not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of
1995

The FHWA has determined that this
NPRM would not impose unfunded
mandates as defined by the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4, March 22, 1995, 109 Stat. 48).
The actions proposed in this NPRM
would not result in the expenditure by
State, local, and Tribal governments, in
the aggregate, or by the private sector, of
$155 million or more in any 1 year
(when adjusted for inflation) in 2014
dollars for either State, local, and Tribal
governments in the aggregate, or by the
private sector. The FHWA will publish
a final analysis, including its response
to public comments, when it publishes
a final rule.

Executive Order 13132 (Federalism
Assessment)

The FHWA has analyzed this
proposed rule in accordance with the
principles and criteria contained in E.O.
13132. The FHWA has determined that
this action would not have sufficient
federalism implications to warrant the
preparation of a federalism assessment.
The FHWA has also determined that
this action would not preempt any State
law or State regulation or affect the
States’ ability to discharge traditional
State governmental functions.

Executive Order 12372
(Intergovernmental Review)

The regulations implementing E.O.
12372 regarding intergovernmental

consultation on Federal programs and
activities apply to this program. This
E.O. applies because State and local
governments would be directly affected
by the proposed regulation, which is a
condition on Federal highway funding.
Local entities should refer to the Catalog
of Federal Domestic Assistance Program
Number 20.205, Highway Planning and
Construction, for further information.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501, et seq.),
Federal agencies must obtain approval
from the Office of Management and
Budget for each collection of
information they conduct, sponsor, or
require through regulations. The FHWA
has determined that the proposed rule
does not contain collection of
information requirements for the
purposes of the PRA.

National Environmental Policy Act

The FHWA has analyzed this
proposed rule for the purposes of the
National Environmental Policy Act
(NEPA) (42 U.S.C. 4321, et seq.).
Agencies are required to adopt
implementing procedures for NEPA that
establish specific criteria for, and
identification of, three classes of
actions: Those that normally require
preparation of an Environmental Impact
Statement; those that normally require
preparation of an Environmental
Assessment; and those that are
categorically excluded from further
NEPA review (40 CFR 1507.3(b)). The
proposed action is the amendment to
the routes listed for vehicles covered by
23 U.S.C. 127(d) (LCVs), and 49 U.S.C.
31112 (CMVs with 2 or more cargo-
carrying units) in South Dakota as found
in 23 CFR 568 Appendix C, as allowed
by Section 5516 of the FAST-Act. This
proposed action qualifies for categorical
exclusions under 23 CFR 771.117(c)(20)
(promulgation of rules, regulations, and
directives). The FHWA has evaluated
whether the proposed action would
involve unusual circumstances or
extraordinary circumstances and has
determined that this proposed
rulemaking action would not involve
such circumstances. As a result, FHWA
finds that this proposed rulemaking
would not result in significant impacts
on the human environment.

Executive Order 13175 (Tribal
Consultation)

The FHWA has analyzed this
proposed rule under E.O. 13175, and
believes that it would not have
substantial direct effects on one or more
Indian Tribes, would not impose
substantial direct compliance costs on
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Indian Tribal governments, and would
not preempt Tribal law. This proposed
rule would not impose any direct
compliance requirements on Indian
Tribal governments nor would it have
any economic or other impacts on the
viability of Indian Tribes. Therefore, a
Tribal summary impact statement is not
required.

Executive Order 13211 (Energy Effects)

The FHWA has analyzed this
proposed rule under E.O. 13211,
Actions Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. The FHWA has
determined that this proposed action is
not a significant energy action under the
E.O. and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects is not
required.

Executive Order 12630 (Taking of
Private Property)

The FHWA has analyzed this
proposed rule under E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights. The FHWA does not anticipate
that this proposed action would effect a
taking of private property or otherwise
have taking implications under E.O.
12630.

Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in sections 3(a) and 3(b)(2) of
E.O. 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Executive Order 13045 (Protection of
Children)

The FHWA has analyzed this
proposed action under E.O. 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. The FHWA certifies that this
proposed action would not cause an
environmental risk to health or safety
that may disproportionately affect
children.

Regulation Identifier Number

A RIN is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN number
contained in the heading of this
document can be used to cross-reference
this action with the Unified Agenda.

List of Subjects in 23 CFR Part 658

Grant programs-transportation,
Highways and roads, Motor carrier size
and weight.

Issued on: December 21, 2018.
Brandye L. Hendrickson,

Deputy Administrator, Federal Highway
Administration.

In consideration of the foregoing,
FHWA proposes to revise 23 CFR part
658 Appendix C for South Dakota as
follows:

PART 658—TRUCK SIZE AND WEIGHT,
ROUTE DESIGNATIONS-LENGTH,
WIDTH AND WEIGHT LIMITATIONS

m 1. The authority citation for part 658
is amended read as follows:

Authority: 23 U.S.C. 127 and 315; 49
U.S.C. 31111, 31112, and 31114; sec. 347,
Pub. L. 108-7, 829; sec. 1309, Pub. L. 109—-
59, 119 Stat. 1219; sec. 115, Pub. L. 109-115,
119 Stat. 2408; sec. 5516, Pub. L. 114-94, 129
Stat. 1312; 49 CFR 1.81(a)(3).

m 2. Amend Appendix C to Part 658 by
revising the ““State: South Dakota,
Combination: Truck tractor and 2
trailing units—LVC” entry to read as
follows:

Appendix C to Part 658—Trucks Over
80,000 Pounds On The Interstate
System And Trucks Over STAA
Lengths On The National Network

* * * * *

State: South Dakota.

Combination: Truck tractor and 2 trailing
units—LCV.

Length of Cargo-Carrying Units: 100 feet.

Maximum Allowable Gross Weight:
129,000 pounds.

Operational Conditions:

Weight: For all combinations, the
maximum gross weight on two or more
consecutive axles is limited by the Federal
Bridge Formula but cannot exceed 129,000
pounds. The weight on single axles or
tandem axles spaced 40 inches or less apart
may not exceed 20,000 pounds. Tandem
axles spaced more than 40 inches but 96
inches or less may not exceed 34,000 pounds.
Two consecutive sets of tandem axles may
carry a gross load of 34,000 pounds each,
provided the overall distance between the
first and last axles of the tandems is 36 feet
or more. The weight on the steering axle may
not exceed 600 pounds per inch of tire width.

For combinations with a cargo-carrying
length greater than 81.5 feet the following
additional regulations also apply. The weight
on all axles (other than the steering axle) may
not exceed 500 pounds per inch of tire width.
Lift axles and belly axles are not considered
load-carrying axles and will not count when
determining allowable vehicle weight.

Driver: The driver must have a commercial
driver’s license with the appropriate
endorsement.

Vehicle: For all combinations, a semitrailer
or trailer may neither be longer than nor
weigh 3,000 pounds more than the trailer
located immediately in front of it. Towbars
longer than 19 feet must be flagged during
daylight hours and lighted at night.

For combinations with a cargo-carrying
length of 81.5 feet or less, neither trailer may
exceed 45 feet, including load overhang.
Vehicles may be 12 feet wide when hauling
baled feed during daylight hours.

For combinations with a cargo-carrying
length over 81.5 feet long, neither trailer may
exceed 48 feet, including load overhang.
Loading the rear of the trailer heavier than
the front is not allowed. All axles except the
steering axle require dual tires. Axles spaced
8 feet or less apart must weigh within 500
pounds of each other. The trailer hitch offset
may not exceed 6 feet. The maximum
effective rear trailer overhang may not exceed
35 percent of the trailer’s wheelbase. The
power unit must have sufficient power to
maintain 40 miles per hour. A “LONG
LOAD” sign measuring 18 inches high by 7
feet long with black on yellow lettering 10
inches high is required on the rear.
Offtracking is limited to 8.75 feet for a
turning radius of 161 feet.

Offtracking Formula = 161 — [1612 — (L2 +
1,2 + L32 + L42% + L52 + Le2 + L2 + ng)]
2

Note: L; through Lg are measurements
between points of articulation or vehicle
pivot points. Squared dimensions to stinger
steer points of articulation are negative. For
two trailing unit combinations where at least
one trailer is 45 feet long or longer, all the
dimensions used to calculate offtracking
must be written in the “Permit Restriction”
area of the permit along with the offtracking
value derived from the calculation.

Permit: For combinations with a cargo-
carrying length of 81.5 feet or less, a single-
trip permit is required for movement on the
Interstate System if the gross vehicle weight
exceeds 80,000 pounds. An annual or single-
trip permit is required for hauling baled feed
over 102 inches wide.

For combinations with a cargo-carrying
length greater than 81.5 feet, a single-trip
permit is required for all movements.
Operations must be discontinued when roads
are slippery due to moisture, visibility must
be good, and wind conditions must not cause
trailer whip or sway.

For all combinations, a fee is charged for
any permit.

Access: For combinations with a cargo-
carrying length of 81.5 feet or less, access is
Statewide off the NN unless restricted by the
South Dakota DOT.

For combinations with a cargo-carrying
length greater than 81.5 feet, access to
operating routes must be approved by the
South Dakota DOT.

Routes: Combinations with a cargo-
carrying length of 81.5 feet or less may use
all NN routes. Combinations with a cargo-
carrying length over 81.5 feet, are restricted
to the Interstate System and:
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Highway

To

W Jct SD37

W Jct SD34

North Dakota State Line
Jct US83 at Ft. Pierre .........
Jct US14B east of Pierre ...
Jct US14 in Pierre ...............
W Jct US14 at Brookings
Jct SD79 south of Rapid City
E Jct US18B at Hot Springs ......
W Jct US18 at Hot Springs ...
Wyoming State Line ......................
W Jct US83 west of Gettysburg ...
W Jct US281 in Redfield
Jet [-90 Exit 310 at Plankinton ..
Jct US14 north of Wolsey ..........
E Jct US212 in Redfield .....

Jct I-90 near Vivian .........
Jct US14 east of Pierre
E Jct US212 west of Gettysburg ..
Jct US12 west of Selby
1-90 Exit 10 at Spearfish

Jct [-90 at Mitchell .

Burleigh Street in Yankton ........
Jct US18 & US385 at Oelrichs

Jct 1-29 at Summit.

Jct US14B in Pierre.

W Jct US14 Bypass at Brookings.
Jct US14 east of Pierre.

Jet 1-29 Exit 133 at Brookings.
Jct I-90 at Rapid City.

..... Jct US385 at Oelrichs.

..... E Jct US18 at Hot Springs.

..... Jct US85 at Belle Fourche.

..... E Jct US83 west of Gettysburg.
..... E Jct US281 in Redfield.

..... S Jct US14 west of Huron.

..... W Jct US212 in Redfield.

..... North Dakota State Line.

..... Jct US14 at Ft. Pierre.

..... W Jct US212 west of Gettysburg.
..... Jct US12 south of Selby.

..... North Dakota State Line.

North Dakota State Line.

E Jct SD37.

..... E Jct SD34.

..... Jct US14 at Huron.

..... Jet [-29 Exit 26.

Jct US16B south of Rapid City.

Legal Citations: SDCL 32-22-8.1, —38, —39,
—41, —42, and —52; and Administrative Rules
70:03:01:37,:47,:48, and:60 through:70.

* * * * *

[FR Doc. 2019-01170 Filed 2-5-19; 8:45 am]
BILLING CODE 4910-22-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4001, 4204, 4206, 4207,
4211, 4219

RIN 1212-AB36

Methods for Computing Withdrawal
Liability, Multiemployer Pension
Reform Act of 2014

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Proposed rule.

SUMMARY: The Pension Benefit Guaranty
Corporation proposes to amend its
regulations on Allocating Unfunded
Vested Benefits to Withdrawing
Employers and Notice, Collection, and
Redetermination of Withdrawal
Liability. The proposed amendments
would implement statutory provisions
affecting the determination of a
withdrawing employer’s liability under
a multiemployer plan and annual
withdrawal liability payment amount
when the plan has had benefit
reductions, benefit suspensions,
surcharges, or contribution increases
that must be disregarded. The proposed
amendments would also provide
simplified withdrawal liability
calculation methods.

DATES: Comments must be submitted on
or before April 8, 2019.

ADDRESSES: Comments may be
submitted by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.

e Email: reg.comments@pbgc.gov.
Include the RIN for this rulemaking
(RIN 1212—-AB36) in the subject line.

e Mail or Hand Delivery: Regulatory
Affairs Division, Office of the General
Counsel, Pension Benefit Guaranty
Corporation, 1200 K Street NW,
Washington, DC 20005—4026.

All submissions received must include
the agency’s name (Pension Benefit
Guaranty Corporation, or PBGC) and the
RIN for this rulemaking (RIN 1212—
AB36). All comments received will be
posted without change to PBGC’s
website, http://www.pbgc.gov, including
any personal information provided.
Copies of comments may also be
obtained by writing to Disclosure
Division, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street NW, Washington, DC
20005—-4026, or calling 202—-326-4040
during normal business hours. (TTY
users may call the Federal relay service
toll-free at 1-800-877—-8339 and ask to
be connected to 202—-326—4040.)

FOR FURTHER INFORMATION CONTACT:
Hilary Duke (duke.hilary@pbgc.gov),
Assistant General Counsel for
Regulatory Affairs, Office of the General
Counsel, 202-326—-4400, extension
3839. (TTY users may call the Federal
relay service toll-free at 800-877-8339

and ask to be connected to 202-326—
4400, extension 3839.)

SUPPLEMENTARY INFORMATION:
Executive Summary
Purpose of Regulatory Action

This rulemaking is needed to
implement statutory changes affecting
the determination of an employer’s
withdrawal liability and annual
withdrawal liability payment amount
when the employer withdraws from a
multiemployer plan. The proposed
regulation would provide simplified
methods for determining withdrawal
liability and annual payment amounts.
A multiemployer plan sponsor could
adopt these simplified methods to
satisfy the statutory requirements and to
reduce administrative burden.

PBGC’s legal authority for this action
is based on section 4002(b)(3) of the
Employee Retirement Income Security
Act of 1974 (ERISA), which authorizes
PBGC to issue regulations to carry out
the purposes of title IV of ERISA;
section 305(g) * of ERISA, which
provides the statutory requirements for
changes to withdrawal liability; section
4001 of ERISA (Definitions); section
4204 of ERISA (Sale of Assets); section
4206 of ERISA (Adjustment for Partial
Withdrawal); section 4207 (Reduction or
Waiver of Complete Withdrawal
Liability); section 4211 of ERISA
(Methods for Computing Withdrawal
Liability); and section 4219 of ERISA
(Notice, Collection, Etc., of Withdrawal

1 Section 305(g) of ERISA and section 432(g) of
the Internal Revenue Code (Code) are parallel
provisions in ERISA and the Code.
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Liability). Section 305(g)(5) of ERISA
directs PBGC to provide simplified
methods for multiemployer plan
sponsors to use in determining
withdrawal liability and annual
payment amounts.

Major Provisions of the Regulatory
Action

This proposed regulation would
amend PBGC’s regulations on Allocating
Unfunded Vested Benefits to
Withdrawing Employers (29 CFR part
4211) and Notice, Collection, and
Redetermination of Withdrawal
Liability (29 CFR part 4219). The
proposed changes would provide
guidance and simplified methods for a
plan sponsor to—

¢ Disregard reductions and
suspensions of nonforfeitable benefits in
determining the plan’s unfunded vested
benefits for purposes of calculating
withdrawal liability.

¢ Disregard certain contribution
increases if the plan is using the
presumptive, modified presumptive,
and rolling-5 methods for purposes of
determining the allocation of unfunded
vested benefits to an employer.

¢ Disregard certain contribution
increases for purposes of determining an
employer’s annual withdrawal liability
payment.

Table of Contents

1. Background
II. Proposed Regulatory Changes To Reflect
Benefit Decreases
A. Requirement To Disregard Adjustable
Benefit Reductions and Benefit
Suspensions (§ 4211.6)

Unfunded Vested Benefit Pool(s)* x

The withdrawing employer’s
allocation fraction is generally equal to
the withdrawing employer’s required
contributions over all employers’
contributions over the 5 years preceding
the relevant period or periods. Under
the fourth method, the direct attribution
method, an employer’s withdrawal
liability is based on the benefits and
assets attributed directly to the
employer’s participants’ service, and a
portion of the unfunded benefit

2 Under ERISA sections 4211(b) and (c), the
presumptive method provides for 20 distinct year-
by-year liability pools (each pool represents the

B. Simplified Methods for Disregarding
Adjustable Benefit Reductions and
Benefit Suspensions (§4211.16)

. Employer’s Proportional Share of the
Value of an Adjustable Benefit Reduction

. Employer’s Proportional Share of the
Value of a Benefit Suspension

. Chart of Simplified Methods To
Determine Employer’s Proportional
Share of the Value of a Benefit
Suspension and an Adjustable Benefit
Reduction

II. Proposed Regulatory Changes To Reflect

Surcharges and Contribution Increases

A. Requirement To Disregard Surcharges
and Certain Contribution Increases in
Determining the Allocation of Unfunded
Vested Benefits to an Employer
(§4211.4) and the Annual Withdrawal
Liability Payment Amount (§4219.3)

B. Simplified Methods for Disregarding
Certain Contribution Increases in the
Allocation Fraction (§4211.14)

. Determining the Numerator Using the
Employer’s Plan Year 2014 Contribution
Rate

. Determining the Denominator Using
Each Employer’s Plan Year 2014
Contribution Rate

3. Determining the Denominator Using the
Proxy Group Method

C. Simplified Methods After Plan Is No
Longer in Endangered or Critical Status

1. Including Contribution Increases in
Determining the Allocation of Unfunded
Vested Benefits (§4211.15)

2. Gontinuing To Disregard Contribution
Increases in Determining the Highest
Contribution Rate (§4219.3)

IV. Request for Comments

V. Applicability

VI. Compliance With Rulemaking Guidelines
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w
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I. Background

The Pension Benefit Guaranty
Corporation (PBGC) administers two
insurance programs for private-sector

defined benefit pension plans under
title IV of the Employee Retirement
Income Security Act of 1974 (ERISA): A
single-employer plan termination
insurance program and a multiemployer
plan insolvency insurance program. In
general, a multiemployer pension plan
is a collectively bargained plan
involving two or more unrelated
employers. This proposed rule deals
with multiemployer plans.

Under sections 4201 through 4225 of
ERISA, when a contributing employer
withdraws from an underfunded
multiemployer plan, the plan sponsor
assesses withdrawal liability against the
employer. Withdrawal liability
represents a withdrawing employer’s
proportionate share of the plan’s
unfunded benefit obligations. To assess
withdrawal liability, the plan sponsor
must determine the withdrawing
employer’s: (1) Allocable share of the
plan’s unfunded vested benefits (the
value of nonforfeitable benefits that
exceeds the value of plan assets) as
provided under section 4211, and (2)
annual withdrawal liability payment as
provided under section 4219.

There are four statutory allocation
methods for determining a withdrawing
employer’s allocable share of the plan’s
unfunded vested benefits under section
4211 of ERISA: The presumptive
method, the modified presumptive
method, the rolling-5 method, and the
direct attribution method. Under the
first three methods, the basic formula
for an employer’s withdrawal liability is
one or more pools of unfunded vested
benefits times the withdrawing
employer’s allocation fraction—

Withdrawing employer’s
required contributions

All employers’ contributions

obligations not attributable to any
present employer.

PBGC’s regulation on Allocating
Unfunded Vested Benefits to
Withdrawing Employers (29 CFR part
4211) provides modifications to the
allocation methods that plan sponsors
may adopt. Part 4211 also provides a
process that plan sponsors may use to
request approval of other methods.

A withdrawn employer makes annual
withdrawal liability payments at a set
rate over the number of years necessary
to amortize its withdrawal liability,

year in which the unfunded liability arose), the
modified presumptive method provides for two
liability pools, and the rolling-5 method provides

generally limited to a period of 20 years.
If any of an employer’s withdrawal
liability remains unpaid under the
payment schedule after 20 years, the
unpaid amount may be allocated to
other employers in addition to their
basic withdrawal liability.

Annual withdrawal liability payments
are designed to approximate the
employer’s annual contributions before
its withdrawal. The basic formula for
the annual withdrawal liability payment
under section 4219(c) of ERISA is a
contribution rate multiplied by a

for a single liability pool computed as of the end
of the plan year preceding the plan year when the
withdrawal occurs.
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contribution base. Specifically, the

Employer’s highest contribution
rate in the 10 plan years ending  x
with the year of withdrawal

As the basic formulas show,
withdrawal liability and an employer’s
annual withdrawal liability payment
depend, among other things, on the

annual withdrawal liability payment is
determined as follows—

Average number of contribution base units
(e.g., hours worked) for the highest 3
consecutive plan years in the 10-year period

preceding the year of withdrawal

value of unfunded vested benefits and
the amount of contributions.

In response to financial difficulties
faced by some multiemployer plans,
Congress made statutory changes in

2006 and 2014 that affect benefits and
contributions under these plans. The
four types of changes provided for are
shown in the following table:

Adjustable Benefit Reductions

Benefit Suspensions

Surcharges

Contribution Increases

benefit suspension.4

tation plan.6

Reductions in adjustable benefits (e.g., post-retirement death benefits, early retirement bene-
fits) and reductions arising from a restriction on lump sums and other benefits.3

Temporary or permanent suspension of any current or future payment obligation of the plan to
any participant or beneficiary under the plan, whether or not in pay status at the time of the

Surcharges, calculated as a percentage of required contributions, that certain underfunded
plans are required to impose on contributing employers.5
Contribution increases that plan trustees may require under a funding improvement or rehabili-

While each of the changes has its own
requirements, they generally are all
required to be “disregarded’ by the plan
sponsor in determining an employer’s
withdrawal liability. The statutory
“disregard” rules require in effect that
all computations in determining and
assessing withdrawal liability be made
using values that do not reflect the
lowering of benefits or raising of
contributions required to be
disregarded.

The Pension Protection Act of 2006,
Public Law 109-280 (PPA 2006),
amended ERISA’s withdrawal liability
rules to require a plan sponsor to
disregard the adjustable benefits

3 Sections 305(e)(8) and (f) of ERISA and 432(e)(8)
and (f) of the Code.

4 Section 305(e)(9) of ERISA and 432(e)(9) of the
Code. The Department of the Treasury must
approve an application for a benefit suspension, in
consultation with PBGC and the Department of
Labor, upon finding that the plan is eligible for the
suspension and has satisfied the criteria specified
by MPRA. The Department of the Treasury has
jurisdiction over benefit suspensions and issued a
final rule implementing the MPRA provisions on
April 28, 2016 (81 FR 25539).

5 Under section 305(e)(7) of ERISA and 432(e)(7)
of the Code, each employer otherwise obligated to
make contributions for the initial plan year and any
subsequent plan year that a plan is in critical status
must pay a surcharge to the plan for such plan year,
until the effective date of a collective bargaining
agreement (or other agreement pursuant to which
the employer contributes) that includes terms
consistent with the rehabilitation plan adopted by
the plan sponsor.

6 The plan sponsor of a plan in endangered status
for a plan year must adopt a funding improvement
plan under section 305(c) of ERISA and 432(c) of
the Code. The plan sponsor of a plan in critical
status for a plan year must adopt a rehabilitation
plan under section 305(e) of ERISA and 432(e) of
the Code.

reductions in section 305(e)(8) of ERISA
and the elimination of accelerated forms
of distribution in section 305(f) of
ERISA (which, for purposes of this
preamble are referred to as adjustable
benefit reductions) in determining a
plan’s unfunded vested benefits. PPA
2006 also requires a plan sponsor to
disregard the contribution surcharges in
section 305(e)(7) of ERISA in
determining the allocation of unfunded
vested benefits.

PBGC issued a final rule in December
2008 (73 FR 79628) implementing these
PPA 2006 “disregard” rules by
modifying the definition of
“nonforfeitable benefit” for purposes of
PBGC’s regulations on Allocating
Unfunded Vested Benefits to
Withdrawing Employers (29 CFR part
4211) and on Notice, Collection, and
Redetermination of Withdrawal
Liability (29 CFR part 4219). PBGC
provided simplified methods to
determine withdrawal liability for plan
sponsors required to disregard
adjustable benefit reductions in
Technical Update 10-3 (July 15, 2010).
The 2008 final rule also excluded the
employer surcharge from the numerator
and denominator of the allocation
fractions used under section 4211 of
ERISA. The preamble included an
example of the application of the
exclusion of surcharge amounts from
contributions in the allocation fraction.

The Multiemployer Pension Reform
Act of 2014, Public Law 113-235
(MPRA), made further amendments to
the withdrawal liability rules and
consolidated them with the PPA 2006

changes. The additional MPRA
amendments require a plan sponsor to
disregard benefit suspensions in
determining the plan’s unfunded vested
benefits for a period of 10 years after the
effective date of a benefit suspension.
MPRA also requires a plan sponsor to
disregard certain contribution increases
in determining the allocation of
unfunded vested benefits. A plan
sponsor must also disregard surcharges
and those contribution increases in
determining an employer’s annual
withdrawal liability payment under
section 4219 of ERISA.

The MPRA amendments apply to
benefit suspensions and contribution
increases that go into effect during plan
years beginning after December 31,
2014, and to surcharges for which the
obligation accrues on or after December
31, 2014.

Congress also authorized PBGC to
create simplified methods for applying
the ““disregard” rules. Each simplified
method described in the proposed rule
applies to one or more specific aspects
of the process of determining and
assessing withdrawal liability, and the
use of the simplified methods does not
detract from the requirement to follow
the statutory rules for all other aspects.
A plan sponsor would be able to adopt
any one or more of the simplified
methods. However, a plan sponsor can
choose to use an alternative approach
that satisfies the requirements of the
applicable statutory provisions and
regulations rather than any of the
simplified methods.
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The following sections explain the
PPA 2006 and MPRA ““disregard”
requirements and PBGC’s proposed
simplified methods. The proposed rule
also would eliminate some language
that merely repeats statutory provisions
and make other editorial changes.

II. Proposed Regulatory Changes To
Reflect Benefit Decreases

A. Requirement To Disregard Adjustable
Benefit Reductions and Benefit
Suspensions (§4211.6)

Under the basic methodology
explained above, a plan sponsor must
calculate the value of unfunded vested
benefits (the value of nonforfeitable
benefits that exceeds the value of plan
assets) 7 to determine a withdrawing
employer’s liability. In computing
nonforfeitable benefits, under section
305(g)(1) of ERISA, a plan sponsor is
required to disregard certain adjustable
benefit reductions and benefit
suspensions.

The proposed regulation would add a
new §4211.6 to PBGC’s unfunded
vested benefits allocation regulation to
implement the requirements that plan
sponsors must disregard adjustable
benefit reductions and benefit
suspensions in allocating unfunded
vested benefits. Proposed §4211.6
replaces the approach previously taken
by PBGC to implement the PPA 2006
“disregard” rules by modifying the
definition of “nonforfeitable benefit.”
The added MPRA ““disregard” rules
make that prior approach difficult to
sustain. The proposed regulation would
eliminate the special definition of
“nonforfeitable benefit” in PBGC’s
unfunded vested benefits allocation
regulation and notice, collection, and
redetermination of withdrawal liability
regulation.

MPRA limited the requirement for a
plan sponsor to disregard a benefit
suspension in determining an
employer’s withdrawal liability to 10
years. Under the proposed regulation,
the requirement to disregard a benefit
suspension would apply only for
withdrawals that occur within the 10
plan years after the end of the plan year
that includes the effective date of the
benefit suspension. To calculate
withdrawal liability during the 10-year
period, a plan sponsor would disregard

7 The term ‘“unfunded vested benefits” is defined
in section 4213(c) of ERISA. However, for purposes
of PBGC’s notice, collection, and redetermination of
withdrawal liability regulation (29 CFR part 4219),
the calculation of unfunded vested benefits, as used
in subpart B of the regulation, is modified to reflect
the value of certain claims. To avoid confusion,
PBGC proposes to add a specific definition of
“unfunded vested benefits” in each part of its
multiemployer regulations that uses the term.

the benefit suspension by including the
value of the suspended benefits in
determining the amount of unfunded
vested benefits allocable to an employer.
For example, if a plan has a benefit
suspension with an effective date within
the plan’s 2017 plan year, the plan
sponsor would include the value of the
suspended benefits in determining the
amount of unfunded vested benefits
allocable to an employer for any
withdrawal occurring in plan years 2018
through 2027. The plan sponsor would
not include the value of the suspended
benefits in determining the amount of
unfunded vested benefits allocable to an
employer for a withdrawal occurring
after the 2027 plan year.

In cases where a benefit suspension
ends and full benefit payments resume
during the 10-year period following a
suspension, the value of the suspended
benefits would continue to be included
when calculating withdrawal liability
until the end of the plan year in which
the resumption of full benefit payments
was required as determined under
Department of the Treasury guidance, or
otherwise occurs.

B. Simplified Methods for Disregarding
Adjustable Benefit Reductions and
Benefit Suspensions (§4211.16)

Under section 305(g)(5) of ERISA,
PBGC is required to provide simplified
methods for a plan sponsor to determine
withdrawal liability when the plan has
adjustable benefit reductions or benefit
suspensions that are required to be
disregarded. PBGC proposes to provide
a simplified framework for disregarding
adjustable benefit reductions and
benefit suspensions in §4211.16 of
PBGC’s unfunded vested benefits
allocation regulation.

Under the simplified framework, if a
plan has adjustable benefit reductions or
benefit suspensions, the plan sponsor
would first calculate an employer’s
withdrawal liability using the plan’s
withdrawal liability method reflecting
any adjustable benefit reduction and
benefit suspension (proposed
§4211.16(b)(1)). The plan sponsor
would add the employer’s proportional
share of the value of any adjustable
benefit reduction and any benefit
suspension (proposed §4211.16(b)(2)).
In summary, withdrawal liability for a
withdrawing employer would be based
on the sum of the following—

(1) The employer’s allocable amount
of unfunded vested benefits determined
in accordance with section 4211 of
ERISA under the method in use by the
plan (based on the value of the plan’s
nonforfeitable benefits reflecting any

adjustable benefit reduction and any
benefit suspension),8 and

(2) The employer’s proportional share
of the value of any adjustable benefit
reduction and the employer’s
proportional share of the value of any
suspended benefits.

This is calculated before application
of the adjustments required by section
4201(b)(1) of ERISA, including the 20-
year cap on payments under section
4219(c)(1)(B) of ERISA.

The proposed simplified framework
would provide simplified methods for
calculating item (2), the employer’s
proportional share of the value of any
adjustable benefit reduction and the
employer’s proportional share of the
value of any suspended benefits. If a
plan has adjustable benefit reductions,
the plan sponsor would be able to adopt
the simplified method discussed below
to determine the value of the adjustable
benefit reductions. The simplified
method is essentially the same as the
simplified method described in PBGC
Technical Update 10-3. If a plan has a
benefit suspension, the plan sponsor
would be able to adopt either the static
value method or adjusted value method
to determine the value of the suspended
benefits (also discussed below). The
contributions for the allocation fractions
for each of the simplified methods
would be determined in accordance
with the rules for disregarding
contribution increases under §4211.4 of
PBGC’s unfunded vested benefits
allocation regulation (and permissible
modifications and simplifications under
§§4211.12—4211.15 of PBGC’s unfunded
vested benefits allocation regulation).

Under the simplified framework, a
plan sponsor must include liabilities for
benefits that have been reduced or
suspended in the value of vested
benefits. But the simplified framework
does not require a plan sponsor to
calculate what plan assets would have
been if benefit payments had been
higher. PBGC considered including an
adjustment to plan assets in the
proposed rule and concluded that it
would require additional complicated
calculations while only minimally
changing results.

1. Employer’s Proportional Share of the
Value of an Adjustable Benefit
Reduction

The proposed regulation would
incorporate the guidance provided in
PBGC Technical Update 10-3 (July 15,
2010) for disregarding the value of
adjustable benefit reductions. Technical

8 The amount of unfunded vested benefits
allocable to an employer under section 4211 may
not be less than zero.
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Update 10-3 explains the simplified
method for determining an employer’s
proportional share of the value of
adjustable benefit reductions. The
method applies for any employer
withdrawal that occurs in any plan year

The unamortized balance of X
the value of adjustable benefit reductions

The value of the adjustable benefit
reductions would be determined using
the same assumptions used to determine
unfunded vested benefits for purposes
of section 4211 of ERISA. The
unamortized balance as of a plan year
would be the value as of the end of the
year in which the reductions took effect
(base year), reduced as if that amount
were being fully amortized in level
annual installments over 15 years, at the
plan’s valuation interest rate, beginning
with the first plan year after the base
year.

The withdrawing employer’s
allocation fraction is the amount of the
employer’s required contributions over
a 5-year period divided by the amount
of all employers’ contributions over the
same 5-year period.

The 5-year period for computing the
allocation fraction would be the most
recent five plan years ending before the
employer’s withdrawal. For purposes of
determining the allocation fraction, the
denominator would be increased by any
employer contributions owed with

The present value of X
the suspended benefits

Under the static value method, the
present value of the suspended benefits
as of a single calculation date would be
used for all withdrawals in the 10-year
period. At the plan sponsor’s option,
that present value could be determined
as of: (1) The effective date of the benefit
suspension (as similar calculations are
required as of that date to obtain
approval of the benefit suspension); or
(2) the last day of the plan year
coincident with or following the date of
the benefit suspension (as calculations
are required as of that date for other
withdrawal liability purposes). The
present value is determined using the
amount of the benefit suspension as
authorized by the Department of the
Treasury under the plan’s application
for benefit suspension.

Under the adjusted value method, the
present value of the suspended benefits
for a withdrawal in the first year of the

following the plan year in which an
adjustable benefit reduction takes effect
and before the value of the adjustable
benefit reduction is fully amortized. The
method is summarized in the chart in
section II.B.3. below.

respect to earlier periods that were
collected in the five plan years and
decreased by any amount contributed by
an employer that withdrew from the
plan during those plan years, or,
alternatively, adjusted as permitted
under §4211.12.

For calculating the value of adjustable
benefit reductions, Technical Update
10-3 provides an adjustment if the plan
uses the rolling-5 method. The value is
reduced by outstanding claims for
withdrawal liability that can reasonably
be expected to be collected from
employers that withdrew as of the end
of the year before the employer’s
withdrawal. PBGC is not including this
adjustment in this proposed rule. The
requirement to reduce the unfunded
vested benefits by the present value of
future withdrawal liability payments for
previously withdrawn employers is part
of the rolling-5 calculation, and PBGC
believes that excluding this adjustment
in the proposed rule avoids some
ambiguity that might have led to

10-year period would be the same as
under the static value method. For
withdrawals in years 2—10 of the 10-year
period, the value of the suspended
benefits would be determined as of the
“revaluation date,” the last day of the
plan year before the employer’s
withdrawal. The value of the suspended
benefits would be equal to the present
value of the benefits not expected to be
paid in the year of withdrawal or
thereafter due to the benefit suspension.
For example, assume that a calendar
year multiemployer plan receives final
authorization by the Secretary of the
Treasury for a benefit suspension,
effective January 1, 2018, and a
contributing employer withdraws
during the 2022 plan year. The
revaluation date would be December 31,
2021. The value of the suspended
benefits would be the present value of
the benefits not expected to be paid after

An employer’s proportional share of
the value of adjustable benefit
reductions is determined as of the end
of the plan year before withdrawal as
follows—

The withdrawing employer’s
allocation fraction

additional unnecessary calculations and
recordkeeping.

2. Employer’s Proportional Share of the
Value of a Benefit Suspension

a. Static Value Method and Adjusted
Value Method

PBGC'’s proposed simplified
framework would provide two
simplified methods that a plan sponsor
could choose between to calculate a
withdrawing employer’s proportional
share of the value of a benefit
suspension—the static value method
and the adjusted value method. Both
methods apply for any employer
withdrawal that occurs within the 10
plan years after the end of the plan year
that includes the effective date of the
benefit suspension (10-year period). A
chart including a comparison of the two
methods is in section I.B.3. below.

Under either method, an employer’s
proportional share of the value of a
benefit suspension is determined as
follows—

The withdrawing employer’s
allocation fraction

December 31, 2021, due to the benefit
suspension.

For both methods, the withdrawing
employer’s allocation fraction is the
amount of the employer’s required
contributions over a 5-year period
divided by the amount of all employers’
contributions over the same 5-year
period.

For the static value method, the 5-year
period would be determined based on
the most recent 5 plan years ending
before the plan year in which the benefit
suspension takes effect. For the adjusted
value method, the 5-year period would
be determined based on the most recent
5 plan years ending before the
employer’s withdrawal (which is the
same 5-year period as is used for the
simplified method for adjustable benefit
reductions).

For both the static value method and
the adjusted value method, the
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denominator of the allocation fraction
would be increased by any employer
contributions owed with respect to
earlier periods that were collected in the
applicable 5-year period for the
allocation fraction and decreased by any
amount contributed by an employer that
withdrew from the plan during those
same 5 plan years, or, alternatively,
adjusted as permitted under §4211.12
(the same adjustments are made using
the simplified method for adjustable
benefit reductions).

For the static value method, the
proposed regulation would require an
additional adjustment in the
denominator of the allocation fraction
for a plan using a method other than the
presumptive method or similar method.
The denominator after the first year of
the 5-year period would be decreased by
the contributions of any employers that
withdrew and were unable to satisfy
their withdrawal liability claims in any
year before the employer’s withdrawal.
This adjustment is intended to
approximate how a withdrawn
employer’s withdrawal liability would
be calculated under the rolling-5 and
modified presumptive methods by fully
allocating the present value of the
suspended benefits to solvent
employers. The adjustment is not
necessary under the presumptive
method, as that method has a specific
adjustment for previously allocated
withdrawal liabilities that are deemed
uncollectible.

Example of Simplified Framework
Using the Static Value Method for
Disregarding a Benefit Suspension

Assume that a calendar year
multiemployer plan receives final
authorization by the Secretary of the
Treasury for a benefit suspension,
effective January 1, 2017. The present
value, as of that date, of the benefit
suspension is $30 million. Employer A,
a contributing employer, withdraws
during the 2021 plan year. Employer A’s
proportional share of contributions for
the 5 plan years ending in 2016 (the
year before the benefit suspension takes
effect) is 10 percent. Employer A’s
proportional share of contributions for

the 5 plan years ending before Employer
A’s withdrawal in 2021 is 11 percent.

The plan uses the rolling-5 method for
allocating unfunded vested benefits to
withdrawn employers under section
4211 of ERISA. The plan sponsor has
adopted by amendment the static value
simplified method for disregarding
benefit suspensions in determining
unfunded vested benefits. Accordingly,
there is a one-time valuation of the
initial value of the suspended benefits
with respect to employer withdrawals
occurring during the 2018 through 2027
plan years, the first 10 years of the
benefit suspension.

To determine the amount of unfunded
vested benefits allocable to Employer A,
the plan’s actuary would first determine
the amount of Employer A’s withdrawal
liability as of the end of 2020 assuming
the benefit suspensions remain in effect.
Under the rolling-5 method, if the plan’s
unfunded vested benefits as determined
in the plan’s 2020 plan year valuation
were $170 million (not including the
present value of the suspended
benefits), the share of these unfunded
vested benefits allocable to Employer A
would be equal to $170 million
multiplied by Employer A’s allocation
fraction of 11 percent, or $18.7 million.
The plan’s actuary would then add to
this amount Employer A’s proportional
10 percent share of the $30 million
initial value of the suspended benefits,
or $3 million. Employer A’s share of the
plan’s unfunded vested benefits for
withdrawal liability purposes would be
$21.7 million ($18.7 million + $3
million).

If another significant contributing
employer—Employer B—had
withdrawn in 2018 and was unable to
satisfy its withdrawal liability claim, the
allocation fraction applicable to the
value of the suspended benefits would
be adjusted. The contributions in the
denominator for the last 5 plan years
ending in 2016 would be reduced by the
contributions that were made by
Employer B, thereby increasing
Employer A’s allocable share of the $30
million value of the suspended benefits.

b. Temporary Benefit Suspension

If a benefit suspension is a temporary
suspension of the plan’s payment
obligations as authorized by the
Department of the Treasury, the present
value of the suspended benefits
includes the value of the suspended
benefits only through the ending period
of the benefit suspension.

For example, assume that a calendar-
year plan has an approved benefit
suspension effective December 31, 2018,
for a 15-year period ending December
31, 2033. Effective January 1, 2034,
benefits are to be restored (prospectively
only) to levels not less than those
accrued as of December 30, 2018, plus
benefits accrued after December 31,
2018. Employer A withdraws in a
complete withdrawal during the 2022
plan year. The plan sponsor would first
determine Employer A’s allocable
amount of unfunded vested benefits
under section 4211 of ERISA. That
amount is the present value of vested
benefits as of December 31, 2021,
including the present value of the
vested benefits that are expected to be
restored effective January 1, 2034. The
plan sponsor would then determine
Employer A’s proportional share of the
value of the suspended benefits. The
plan uses the static value method. The
value of the suspended benefits would
equal the present value, as of December
31, 2018, of the benefits accrued as of
December 30, 2018, that would
otherwise have been expected to have
been paid, but for the benefit
suspension, during the 15-year period
beginning December 31, 2018, and
ending December 31, 2033. The portion
of this present value allocable to
Employer A would be added to the
unfunded vested benefits allocable to
Employer A under section 4211 of
ERISA.

3. Chart of Simplified Methods To
Determine Employer’s Proportional
Share of the Value of a Benefit
Suspension and an Adjustable Benefit
Reduction

The following chart provides a
summary of the simplified methods
discussed above:
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EMPLOYER’S PROPORTIONAL SHARE OF THE VALUE OF A BENEFIT SUSPENSION OR AN ADJUSTABLE BENEFIT REDUCTION

[Value of benefit x allocation fraction]

Method Static value method benefit suspension Adjusted value method benefit suspension Adjustable benefit reduction
Value of Withdrawals in years 1-10 after the ben- | Withdrawals in year 1 after the suspen- | Unamortized balance of the value of the
Benefit efit suspension: Present value of the sion: Same as Static Value Method. adjustable benefit reduction using the
Suspen- suspended benefits as authorized by | Withdrawals in years 2-10 after the sus- same assumptions as for UVBs for pur-
sion or the Department of Treasury in accord- pension: The present value, determined poses of section 4211 of ERISA and
Adjust- ance with section 305(e)(9) of ERISA as of the end of the plan year before a amortization in level annual installments
able calculated as of the date of the benefit withdrawal, of the benefits not expected over 15 years.
Benefit suspension or the last day of the plan to be paid in the year of withdrawal or
Reduc- year coincident with or following the thereafter due to the benefit suspen-
tion. date of the benefit suspension. sion.
Allocation | For all three methods, the Allocation Fraction is the amount of the employer’s required contributions over a 5-year period divided by
Fraction. | the amount of all employers’ contributions over the same 5-year period. The Allocation Fraction is determined in accordance with
rules to disregard contribution increases under §4211.4 and permissible modifications and simplifications under §§4211.12—-15.
Five-Year | Five consecutive plan years ending before | Five consecutive plan years ending before | Same as Adjusted Value Method.
Period the plan year in which the benefit sus- the employer’s withdrawal.
for the pension takes effect.
Alloca-
tion
Fraction.
Adjust- Same as Adjusted Value Method, but | The denominator is increased by any em- | Same as Adjusted Value Method.
ments to using the 5-year period for the Static ployer contributions owed with respect
Denomi- Value Method. In addition, if a plan to earlier periods which were collected
nator of uses a method other than the presump- in the 5-year period and decreased by
the Allo- tive method, the denominator after the any amount contributed by an employer
cation first year of the 5-year period is de- that withdrew from the plan during the
Fraction. creased by the contributions of any em- 5-year period, or, alternatively, adjusted
ployers that withdrew from the plan and as permitted under §4211.12.
were unable to satisfy their withdrawal
liability claims in any year before the
employer’s withdrawal.

III. Proposed Regulatory Changes To
Reflect Surcharges and Contribution
Increases

A. Requirement To Disregard
Surcharges and Certain Contribution
Increases in Determining the Allocation
of Unfunded Vested Benefits to an
Employer (§ 4211.4) and the Annual
Withdrawal Liability Payment Amount
(§4219.3)

Changes in contributions can affect
the calculation of an employer’s
withdrawal liability and annual
withdrawal liability payment amount.
For example, such changes can increase
or decrease the allocation fraction
(discussed above in section I) that is
used to calculate an employer’s
withdrawal liability. They can also
increase or decrease an employer’s
highest contribution rate used to
calculate the employer’s annual
withdrawal liability payment amount
(also discussed above in section I).

Required surcharges and certain
contribution increases typically result in
an increase in an employer’s withdrawal
liability even though unfunded vested
benefits are being reduced by the
increased contributions. Sections
305(g)(2) and (3) of ERISA mitigate the
effect on withdrawal liability by

providing that these surcharges and
contribution increases that are required
or made to enable the plan to meet the
requirements of the funding
improvement plan or rehabilitation plan
are disregarded in determining
contribution amounts used for the
allocation of unfunded vested benefits

and the annual payment amount.
The proposed regulation would

amend §4211.4 of PBGC’s unfunded
vested benefits allocation regulation and
§4219.3 of PBGC’s notice, collection,
and redetermination of withdrawal
liability regulation to incorporate the
requirements to disregard these
surcharges and contribution increases.
The proposed regulation also would
provide simplified methods for
disregarding certain contribution
increases in the allocation fraction in
§4211.14 of PBGC’s unfunded vested
benefits allocation regulation (discussed
below in section III.B). PBGC is not
providing a simplified method for
disregarding surcharges in the proposed
rule because we believe that plans have
been able to apply the statutory
requirements without the need for a
simplified method.

The provision regarding contribution
increases applies to increases in the
contribution rate or other required

contribution increases that go into effect
during plan years beginning after
December 31, 2014.° A special rule
under section 305(g)(3)(B) of ERISA
provides that a contribution increase is
deemed to be required or made to
enable the plan to meet the requirement
of the funding improvement plan or
rehabilitation plan, such that the
contribution increase is disregarded.
However, the statute provides that this
deeming rule does not apply to
increases in contributions due to
increases in levels of work or increases
in contributions that are used to provide
an increase in benefits. Accordingly, the
proposed regulation would provide that
these increases are included as
contribution increases for purposes of
determining the allocation fraction and
the highest contribution rate. Under the
proposed regulation, the contributions
that are used to provide an increase in
benefits includes both contributions that
are associated with a plan amendment
and additional contributions that
provide an increase in benefits as an
integral part of the benefit formula (a

9 The requirement to disregard surcharges for
purposes of determining an employer’s annual
withdrawal liability payment is effective for
surcharges the obligation for which accrue on or
after December 31, 2014.



2082

Federal Register/Vol. 84, No. 25/ Wednesday, February 6, 2019/Proposed Rules

“benefit bearing” contribution increase).
In addition, under section 305(g)(4) of
ERISA, contribution increases are not
treated as necessary to satisfy the

requirement of the funding
improvement plan or rehabilitation plan
after the plan has emerged from critical
or endangered status. This exception

applies only to the determination of the
allocation fraction. The table below
summarizes the exceptions to the rule to
disregard a contribution increase.

Exceptions to Disregarding a Contribution Increase:
Allocation fraction and highest contribution rate exceptions (simplified
methods for these exceptions are explained in IlI.B. of the preamble).

Allocation fraction exception (simplified methods for this exception are

explained in IIl.C. of the preamble).

305(d)(1)(B) or

status.

(1) Increases in contributions associated with increased levels of work,
employment, or periods for which compensation is provided.

(2) Additional contributions used to provide an increase in benefits, in-
cluding an increase in future benefit accruals permitted by sections

305(f)(1)(B) of
432(f)(1)(B) of the Code, and additional contributions used to provide
a “benefit-bearing” contribution increase.

(3) The withdrawal occurs on or after the expiration date of the employ-
er's collective bargaining agreement in effect in the plan year the
plan is no longer in endangered or critical status, or, if earlier, the
date as of which the employer renegotiates a contribution rate effec-
tive after the plan year the plan is no longer in endangered or critical

ERISA and 432(d)(1)(B) or

Under sections 305(d)(1)(B) or
305(f)(1)(B) of ERISA and sections
432(d)(1)(B) or 432(f)(1)(B) of the Code,
a plan that is subject to a funding
improvement or rehabilitation plan
could be amended to increase benefits,
including future benefit accruals, if the
plan actuary certifies that such an
increase is paid for out of additional
contributions. To determine
contribution amounts used for the
allocation fraction and the highest
contribution rate, a plan sponsor would
include contributions that go into effect
during plan years beginning after
December 31, 2014, that the plan
actuary certifies are used to provide an
increase in benefits or future accruals. If
a plan has a contribution increase that
is used to provide an increase in
benefits or future accruals for purposes
of the allocation fraction, the plan
sponsor must also use the contribution
increase for determining the highest
contribution rate for purposes of the
annual withdrawal liability payment
amount.

Example: Assume that a plan has an
hourly contribution rate of $3.25 in
effect in the plan’s 2014 plan year. The
plan sponsor determines that after the
plan’s 2014 plan year it will disregard
hourly contribution rate increases of
$0.25 per year in determining
withdrawal liability because such
increases were made to meet the
requirements of the plan’s rehabilitation
plan. Beginning with the plan’s 2018
plan year, the plan sponsor dedicates
$0.20 of the $0.25 increase to an
increase in benefits. The plan sponsor
would use the employers’ hourly
contribution rate of $3.25 in effect in the
2014 plan year to determine
contributions until the 2018 plan year.
For the 2018 plan year and subsequent
years, the plan sponsor would use a
$3.45 hourly contribution rate to

determine contribution amounts used
for the allocation fraction and the
highest contribution rate.10

A plan sponsor would also include a
“benefit-bearing”’ contribution increase,
i.e., a contribution increase that funds
an increase in benefits or accruals as an
integral part of the plan’s benefit
formula in the determination of
contribution amounts that are taken into
account for withdrawal liability
purposes. Under the proposed
regulation, the portion of the
contribution increase (fixed amount,
specific percentage, etc.) that is funding
the increased future benefit accruals
must be determined actuarially.1?

Example: Assume benefits are 1
percent of contributions per month
under a percentage of contributions
formula and the employer’s hourly
contribution rate increases from $4.00 to
$4.50 effective in the 2018 plan year.
Thus, under the plan formula, the $0.50
increase provides an increase in future
benefit accruals. While the full $0.50
increase is credited as a benefit accrual
under the plan formula, the plan
sponsor obtains an actuarial
determination that only $0.20 of that
increase is actuarially necessary to fund
the nominal increase in benefit accrual
and that $0.30 of the increase will fund
past service obligations. For purposes of
withdrawal liability, 40 percent of the
rehabilitation plan contribution increase
is deemed to increase benefit accruals
for withdrawal liability purposes ($0.50

10 This rate is increased again at such time as Plan
X determines that any further increase in
contributions is used to fund an increase in
benefits.

11 This is consistent with ERISA sections
305(d)(1)(B) and 305(f)(1)(B) and Code sections
432(d)(1)(B) and 432(f)(1)(B), which permit a plan
that is subject to a funding improvement or
rehabilitation plan to be amended to increase
benefits, including future benefit accruals, if the
plan actuary certifies that such increase is paid for
out of additional contributions.

X 40% = $0.20). Effective for the 2018
plan year, the plan sponsor would use
a $4.20 hourly contribution rate to
determine contribution amounts for the
allocation fraction and the highest
contribution rate.

PBGC invites public comment on
alternative methods that plans might
use to identify contribution increases
used to provide an increase in benefits.

B. Simplified Methods for Disregarding
Certain Contribution Increases in the
Allocation Fraction (§4211.14)

The allocation fraction that is used to
determine an employer’s proportional
share of unfunded vested benefits is
discussed above in section I. The
proposed regulation would add a new
§4211.14 to the unfunded vested
benefits allocation regulation to provide
a choice of one simplified method for
the numerator and two simplified
methods for the denominator of the
allocation fraction that a plan sponsor
could adopt to satisfy the requirements
of section 305(g)(3) of ERISA to
disregard contribution increases in
determining the allocation of unfunded
vested benefits.?2 A plan amended to
use one or more of the simplified
methods in this section must also apply
the rules to disregard surcharges under
proposed §4211.4.

1. Determining the Numerator Using the
Employer’s Plan Year 2014 Contribution
Rate

Under the simplified method for
determining the numerator of the

12 Section 305(g)(5) of ERISA requires PBGC to
prescribe simplified methods to disregard
contribution increases in determining the allocation
of unfunded vested benefits. Under section
4211(c)(2)(D) of ERISA, PBGC may permit
adjustments in the denominator of the allocation
fraction where such adjustment would be
appropriate to ease administrative burdens of plans
in calculating such denominators.
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allocation fraction, a plan sponsor bases
the calculation on an employer’s
contribution rate as of the last day of
each plan year (rather than applying a
separate calculation for contribution
increases that occur in the middle of a
plan year). The plan sponsor would start
with the employer’s contribution rate as
of the “freeze date.” The freeze date, for
a calendar year plan, is December 31,
2014, and for non-calendar year plans,
is the last day of the first plan year that
ends on or after December 31, 2014. If,
after the freeze date, the plan has a
contribution rate increase that provides
an increase in benefits so that the
contribution increase is included, that
rate increase would be added to the
contribution rate for each target year
that the rate increase is effective for.

Under the method, the product of the
freeze date contribution rate (increased
in accordance with the prior sentence,
if applicable) and the withdrawn
employer’s contribution base units in
each plan year (“target year”’) would be
used for the numerator and the
comparable amount determined for each
employer would be included in the
denominator (described in B.2 below),
unless the plan sponsor uses the proxy
group method for determining the
denominator (described in B.3 below).

Example of Determining the Numerator
Using the Employer’s Plan Year 2014
Contribution Rate

Assume Plan X is a calendar year
multiemployer plan which did not have
a benefit increase after plan year 2014.
In accordance with section 305(g)(3)(B)

of ERISA, the annual 5 percent
contribution rate increases applicable to
Employer A and other employers in
Plan X after the 2014 plan year were
deemed to be required to enable the
plan to meet the requirement of its
rehabilitation plan and must be
disregarded. Employer A, a contributing
employer, withdraws from Plan X in
2021. Using the rolling-5 method, Plan
X has unfunded vested benefits of $200
million as of the end of the 2020 plan
year. To determine Employer A’s
allocable share of these unfunded vested
benefits, Employer A’s hourly required
contribution rate and contribution base
units for the 2014 plan year and each of
the 5 plan years between 2016 and 2020
are identified as shown in the following
table:

2014 PY 2016 PY 2017 PY 2018 PY 2019 PY 2020 PY 5{%’;";"
Employer A’s Contribution Rate .............. $5.51 n/a n/a n/a n/a n/a | oo,
Contribution Base Units ............cccccceeneenne 800,000 800,000 800,000 900,000 900,000 900,000 4,300,000.
Contributions ........cccceevieiniiniieeeee $4.41M $4.86M $5.10M $6.03M $6.33M $6.64M $28.96M.

The plan sponsor makes a
determination pursuant to section
305(g)(3) of ERISA that the annual 5
percent contribution rate increases
applicable to Employer A and other
employers in Plan X after the 2014 plan
year were required to enable the plan to
meet the requirement of its
rehabilitation plan and should be
disregarded; benefits were not increased
after plan year 2014.

Applying the simplified method,
contribution rate increases that went
into effect during plan years beginning
after December 31, 2014 would be
disregarded: The $5.51 contribution rate
in effect at the end of plan year 2014
would be held steady in computing
Employer A’s required contributions for
the plan years included in the allocation
fraction. Based on 4.3 million
contribution base units, this results in
total required contributions of $23.7
million over 5 years. Absent section
305(g)(3) of ERISA, the sum of the
contributions required to be made by
Employer A would have been
determined by multiplying Employer
A’s contribution rate in effect for each
plan year by the contribution base units
in that plan year, producing total
required contributions of $28.96 million
over 5 years.

2. Determining the Denominator Using
Each Employer’s Plan Year 2014
Contribution Rate

Under the first simplified method for
determining the denominator of the

allocation fraction, a plan sponsor
would apply the same principles as for
the simplified method above for
determining the numerator of the
allocation fraction. The plan sponsor
would hold steady each employer’s
contribution rate as of the freeze date,
except for contribution increases that
provide benefit increases as described
above. For each employer, the plan
sponsor would multiply this rate by
each employer’s contribution base units
in each target year.

3. Determining the Denominator Using
the Proxy Group Method

Plans frequently offer multiple
contribution schedules under a funding
improvement or rehabilitation plan,
which may have varying contribution
rate increases. Under these and other
circumstances, it could be
administratively burdensome to require
plans to identify each employer’s
contribution increase schedule each
year to include the exact amount of the
employer’s contributions in the
denominator.

Accordingly, the proposed regulation
would provide a second simplified
method to permit plan sponsors to
determine total contributions in the
denominator. This method, called the
proxy group method, allows a plan
sponsor to determine “adjusted
contributions”’—the amount of
contributions that would have been
made excluding contribution rate
increases that must be disregarded for

withdrawal liability purposes—based on
the exclusion that would apply for a
representative ‘“‘proxy’’ group of
employers, rather than performing
calculations for each of the employers in
the plan. If the proxy group method
applies for a plan for a plan year, then
the contributions included in the
denominator of the allocation fraction
for that plan year are the plan’s adjusted
contributions for that year. The proxy
group must meet certain requirements
and must be identified in the plan for
each plan year to which the method
applies. The proxy group, as established
for the first plan year to which the proxy
group method applies, may change only
to reflect changed circumstances, such
as a new contribution schedule or the
withdrawal of a large employer in the
proxy group.

To use the proxy group method, a
plan sponsor must identify the plan’s
rate schedule groups. Each rate schedule
group consists of those employers that
have a similar history of both total rate
increases and disregarded rate increases.
The plan sponsor must select a group of
employers that includes at least one
employer from each rate schedule
group, except that the proxy group of
employers does not need to include a
member of a rate schedule group that
represents less than 5 percent of active
plan participants. The employers in the
proxy group must together account for
at least 10 percent of active plan
participants. The proxy group is
determined initially for the first plan
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year beginning after the freeze date (for
a calendar year plan, December 31,
2014, and for non-calendar year plans,
the last day of the first plan year that
ends on or after December 31, 2014).

Using the proxy group method for a
plan year, the plan sponsor would first
determine adjusted contributions for
each employer in the proxy group. This
is done by multiplying each employer’s
contribution base units for the plan year
by what would have been the
employer’s contribution rate excluding
contribution rate increases that are
required to be disregarded in
determining withdrawal liability.

Next, the plan sponsor would
determine adjusted contributions for the
plan year for each rate schedule group
represented in the proxy group of
employers. There are two parts to this
step. First, for each rate schedule group
represented in the proxy group, the
sponsor determines the sum of the
adjusted contributions for the plan year
for all proxy group employers in the rate
schedule group, divided by the sum of
those employers’ actual total
contributions for the plan year, to get an
adjustment factor for the rate schedule
group for the year. Second, the
adjustment factor for the year for each
rate schedule group is multiplied by the
contributions for the year of all
employers in the rate schedule group
(both proxy group members and non-
members) to determine the adjusted
contributions for the rate schedule
group for the year.

Finally, the plan sponsor must
perform the same steps to determine
adjusted contributions at the plan level.
The sum of the adjusted contributions
for all the rate schedule groups
represented in the proxy group is
divided by the sum of the actual
contributions for the employers in those
rate schedule groups, and the resulting
adjustment factor for the plan is
multiplied by the plan’s total
contributions for the plan year,
including contributions by employers in
small rate schedule groups not
represented in the proxy group. (For this
purpose, “the plan’s total contributions
for the plan year” means the total

unadjusted plan contributions for the
plan year that would otherwise be
included in the denominator of the
allocation fraction in the absence of
section 305(g)(1) of ERISA, including
any employer contributions owed with
respect to earlier periods that were
collected in that plan year, and
excluding any amounts contributed in
that plan year by an employer that
withdrew from the plan during that plan
year.) The result—the adjusted
contributions for the whole plan—is the
amount of contributions for the plan
year that the plan sponsor uses to
determine the denominator for the
allocation fraction under the proxy
group method.

This process weights contributors by
the size of their contributions. Heavy
contributors’ rates have a greater impact
on the adjusted contributions than light
contributors’ rates.

PBGC invites public comment on
alternative bases that plan sponsors
might use to define a proxy group of
employers and on the determination of
contributions in the denominator.

Example of Determining the
Denominator of the Allocation Fraction
Using the Proxy Group Method

Example 1: Plan With Two Rate
Schedule Groups Included in Proxy
Group

Assume a plan has three rate schedule
groups, X, Y, and Z. Because rate
schedule group X represents less than 5
percent of active plan participants for
2017, the plan decides to ignore it in
forming the proxy group. Assume
further that the plan forms a 2017 proxy
group of three employers—A and B from
rate schedule group Y and C from rate
schedule group Z—that together
represent more than 10 percent of active
plan participants. Assume 2017
contributions were $1,000,000: $20,000
for rate schedule group X, $740,000 for
rate schedule group Y, and $240,000 for
rate schedule group Z, with A and B
accounting for $150,000 and C
accounting for $45,000 of the total
contribution amounts.

Assume A’s, B’s, and C’s 2017
contribution rates (excluding rate

increases required to be disregarded for
withdrawal liability purposes) and
contribution base units are 87 cents and
100,000 CBUs, 85 cents and 50,000
CBUs, and 70 cents and 60,000 CBUs,
respectively, as shown in rows (1) and
(2) of the table below. Thus, the three
employers’ adjusted contributions are
$87,000, $42,500, and $42,000
respectively, as shown in row (3).

Moving from the employer level to the
rate schedule group level, the adjusted
contributions for employers in the proxy
group that are in the same rate schedule
group are added together (row (4)).
Those totals are then divided by total
actual contributions for the proxy group
employers in each rate schedule (row
(6)) to derive an adjustment factor for
each rate schedule group (row (7)) that
is applied to the actual contributions of
all employers in the rate schedule group
(row (8)) to get the adjusted
contributions for each rate schedule
group represented in the proxy group
(row (9)).

Moving from the rate schedule group
level to the plan level, the same process
is repeated. Adjusted employer
contributions for the rate schedule
group are summed (row (10)) and
divided by the total contributions for all
rate schedule groups represented in the
proxy group (row (11)) to get an
adjustment factor for the plan (row (12)).
Contributions for rate schedule group X
are excluded from row (11) because no
employer in rate schedule X is in the
proxy group. The adjustment factor for
the plan is then applied to total plan
contributions (row (13)) to get adjusted
plan contributions (row (14)).
Contributions for rate schedule group X
are included in row (13) because—
although X was ignored in determining
the adjustment factor for the plan—the
adjustment factor applies to all plan
contributions (other than those by
employers excluded from the plan’s
allocation fraction denominator). The
plan will use the adjusted plan
contributions in row (14) as the total
contributions for 2017 in determining
the denominator of any allocation
fraction that includes contributions for
2017.

Schedule Y Schedule Z
Row No. Regulatory reference Description
Employer A Employer B Employer C
| §4211.14(d)(5)(ii)) ......... 2017 contribution rate excluding increases that must | $0.87 per CBU | $0.85 per CBU | $0.70 per
be disregarded for withdrawal liability purposes. CBU.
2 e §4211.14(d)(B)(i) .eervenen. 2017 CBUS ..ottt 100,000 .......... 50,000 ............ 60,000.
3 e §4211.14(d)(5) «ovvvevennen. Adjusted employer contributions (1) X (2) ...cccceveeeene $87,000 .......... $42,500 .......... $42,000.
4 i §4211.14(d)(B)(i) ..cvvn.en. Sum of adjusted employer contributions for proxy $129,500 $42,000.
employers by rate schedule.
5 e §4211.14(d)(6)(ii) -.verve... Unadjusted employer contributions for proxy employ- | $100,000 ........ $50,000 .......... $45,000.
ers by rate schedule.
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Schedule Y Schedule Z
Row No. Regulatory reference Description
Employer A Employer B Employer C
(RPN §4211. Sum of unadjusted contributions for proxy employers $150,000 $45,000.
by rate schedule.
§4211. Adjustment factor by rate schedule (4)/(6) ................ 0.86 0.93.
§4211. Total actual employer contributions by rate schedule $740,000 $240,000.
§4211. Adjusted employer contributions by rate schedule (7) $636,400 $223,200.
% (8).
10 .. §4211.14(d)(7)(i) .eeeeveenee Sum of adjusted employer contributions for each $859,600.
rate schedule group with proxy employers.
11 §4211.14(d)(7)(ii) .eerveneen. Total actual employer contributions for rate schedule $980,000.
groups with proxy employers (10)/(11).
A4A)(7) v Adjustment factor for plan .........cccoceviiniiininieees 0.88.
A4(d)(7) ... .... | Total plan contributions ...........ccceveevvreeieninieneeee $1,000,000.
A4A)(7) v Adjusted plan contributions (to be used in deter- $880,000.

(13).

mining allocation fraction denominators) (12) x

Example 2: Plan With Two Rate
Schedules That Were Updated Between
the Freeze Date and the Target Year

The facts are the same as in Example
1, but each of the two rate schedules for
employers included in the proxy group
was updated effective 2016 and
substantially all employers covered by
schedule Y move to new schedule YZ
and employers covered by schedule Z
move to new schedule ZZ. This would
still count as only two rate schedule
groups, and the calculations would be
similar to Example 1.

Example 3: Plan With Two Rate
Schedules With Significant Movement
of Employers Between the Freeze Date
and the Target Year

The facts are the same as in Examples
1 and 2, but a group of employers
(Employers D and E) have moved from
schedule Y to schedule Z, and that
group of employers represents more

than 5 percent of the total active plan
participants. This would entail
effectively a third rate-schedule group
and the calculations would need to
reflect three rate schedule groups. At
least one of the employers in the third
rate-schedule group would need to be in
the proxy group and the proxy group
would be changed prospectively.

Example 4: Plan With Two Rate
Schedules That Merged Into One Rate
Schedule

The facts are the same as in Example
1, but schedule Y and schedule Z were
merged into one rate schedule effective
in 2016. This would still entail two
schedules because under the proxy
group method each rate schedule group
consists of those employers that have a
similar history of both total rate
increases and disregarded rate increases.
The calculations would be similar to
Example 1.

C. Simplified Methods After Plan Is No
Longer in Endangered or Critical Status

As noted above in section IILA,
changes in contributions can affect the
calculation of an employer’s withdrawal
liability and annual withdrawal liability
payment amount. Once a plan is no
longer in endangered or critical status,
the “disregard” rules for contribution
increases change. Under section
305(g)(4) of ERISA, plan sponsors are
required to: (1) Include contribution
increases in determining the allocation
fraction used to calculate withdrawal
liability under section 4211 of ERISA;
and (2) continue to disregard
contribution increases in determining
the highest contribution rate used to
calculate the annual withdrawal
liability payment amount under section
4219(c) of ERISA, as follows:

Plans No Longer in Endangered or Critical Status:
Allocation Fraction (section 4211 of ERISA) ......

Highest Contribution Rate (section 4219(c) of ERISA) .......ccccccceeveirinens

ical status.

A plan sponsor is required to include contribution increases (previously
disregarded) as of the expiration date of the collective bargaining
agreement in effect when a plan is no longer in endangered or crit-

A plan sponsor is required to continue disregarding contribution in-
creases that applied for plan years during which the plan was in en-
dangered or critical status.

The proposed regulation would
amend §4211.4 of PBGC’s unfunded
vested benefits allocation regulation and
§4219.3 of PBGC’s notice, collection,
and redetermination of withdrawal
liability regulation to incorporate the
requirements for contribution increases
when a plan is no longer in endangered
or critical status. The proposed
regulation also would provide
simplified methods required by section
305(g)(5) of ERISA that a plan sponsor
could adopt to satisfy the requirements
of section 305(g)(4).

1. Including Contribution Increases in
Determining the Allocation of Unfunded
Vested Benefits (§4211.15)

The rule to begin including
contribution increases for purposes of
determining withdrawal liability is
based, in part, on when a plan’s
collective bargaining agreements expire.
Because plans may operate under
numerous collective bargaining
agreements with varying expiration
dates, it could be burdensome for a plan
sponsor to calculate the amount
contributed by employers over the 5-

year periods used for the denominators
of the plan’s allocation method. The
plan sponsor would have to make a
year-by-year determination of whether
contribution increases should be
included or disregarded in the
denominators relative to collective
bargaining agreements expiring in each
applicable year. The proposed
regulation would add a new §4211.15 to
PBGC’s unfunded vested benefits
allocation regulation to provide two
alternative simplified methods that a
plan sponsor could adopt for
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determining the denominators in the
allocation fractions when the plan is no
longer in endangered or critical status.

Under the first simplified method, a
plan sponsor could adopt a rule that
contribution increases previously
disregarded would be included in the
allocation fraction as of the expiration
date of the first collective bargaining
agreement requiring contributions that
expires after the plan’s emergence from
endangered or critical status. If the plan
sponsor adopts this rule, then for any
withdrawals after the applicable
expiration date, the plan sponsor would
include the total amount contributed by
employers for plan years included in the
denominator of the allocation fraction
determined in accordance with section
4211 of ERISA under the method in use
by the plan. This would relieve plan
sponsors of the burden of a year-by-year
determination of whether contribution
increases should be included or
disregarded in the denominator under
the plan’s allocation method relative to
collective bargaining agreements
expiring in that year.

Example: A plan certifies that it is not
in endangered or critical status for the
plan year beginning January 1, 2021.
The plan operates under several
collective bargaining agreements. The
plan sponsor adopts a rule providing
that all contribution increases will be
included in the numerator and
denominator of the allocation fractions
for withdrawals occurring after October
31, 2022, the expiration date of the first
collective bargaining agreement
requiring plan contributions that expires
after January 1, 2021. A contributing
employer withdraws from the plan in
November 2022, after the date
designated by the plan sponsor for the
inclusion of all contribution rate
increases in the allocation fraction. The
allocation fraction used by the plan
sponsor to determine the employer’s
share of the plan’s unfunded vested
benefits would include all of the
employer’s required contributions in the
numerator and total contributions made
by all employers in the denominator,
including any amounts related to
contribution increases previously
disregarded.

Under the second simplified method,
a plan sponsor could adopt a rule that
contribution increases previously
disregarded would be included in
calculating withdrawal liability for any
employer withdrawal that occurs after
the first full plan year after a plan is no
longer in endangered or critical status,
or if later, the plan year including the
expiration date of the first collective
bargaining agreement requiring plan
contributions that expires after the

plan’s emergence from endangered or
critical status.

The proposed regulation also would
provide that, for purposes of these
simplified methods, an “‘evergreen
contract” that continues until the
collective bargaining parties elect to
terminate the agreement would have a
termination date that is the earlier of—

(1) The termination of the agreement
by decision of the parties.

(2) The beginning of the third plan
year following the plan year in which
the plan is no longer in endangered or
critical status.

PBGC invites public comment on
other simplified methods that a plan
operating under numerous collective
bargaining agreements with varying
expiration dates might use to satisfy the
requirement in section 305(g)(4) of
ERISA.

2. Continuing To Disregard Contribution
Increases in Determining the Highest
Contribution Rate (§4219.3)

The rule for determining the highest
contribution rate requires a plan
sponsor of a plan that is no longer in
endangered or critical status to continue
to disregard increases in the
contribution rate that applied for plan
years during which the plan was in
endangered or critical status. Because an
employer’s highest contribution rate is
determined over the 10 plan years
ending with the year of withdrawal,
applying the rule would require a year-
by-year determination of whether
contribution increases should be
included or disregarded. The proposed
regulation would add a new §4219.3 to
PBGC’s notice, collection, and
redetermination of withdrawal liability
regulation to provide a simplified
method that a plan sponsor could adopt
for determining the highest contribution
rate.

The simplified method would provide
that, for a plan that is no longer in
endangered or critical status, the highest
contribution rate for purposes of section
4219(c) of ERISA is the greater of—

(1) The employer’s contribution rate
in effect, for a calendar year plan, as of
December 31, 2014, and for other plans,
the last day of the plan year that ends
on or after December 31, 2014, plus any
contribution increases occurring after
that date and before the employer’s
withdrawal that must be included in
determining the highest contribution
rate under section 305(g)(3) of ERISA, or

(2) The highest contribution rate for
any plan year after the plan year that
includes the expiration date of the first
collective bargaining agreement of the
withdrawing employer requiring plan
contributions that expires after the plan

is no longer in endangered or critical
status, or, if earlier, the date as of which
the withdrawing employer renegotiated
a contribution rate effective after a plan
is no longer in endangered or critical
status.

Example: A contributing employer
withdraws in plan year 2028, after the
2027 expiration date of the first
collective bargaining agreement
requiring plan contributions that expires
after the plan is no longer in critical
status in plan year 2026. The plan
sponsor determines that under the
expiring collective bargaining agreement
the employer’s $4.50 hourly
contribution rate in plan year 2014 was
required to increase each year to $7.00
per hour in plan year 2025, to enable the
plan to meet its rehabilitation plan. The
plan sponsor determines that, over this
period, a cumulative increase of $0.85
per hour was used to fund benefit
increases, as provided by plan
amendment. Under a new collective
bargaining agreement effective in 2027,
the employer’s hourly contribution rate
is reduced to $5.00. The plan sponsor
determines that the employer’s highest
contribution rate for purposes of section
4219(c) of ERISA is $5.35, because it is
the greater of the highest rate in effect
after the plan is no longer in critical
status ($5.00) and the employer’s
contribution rate in plan year 2014
($4.50) plus any increases between 2015
and 2025 ($0.85) that were required to
be taken into account under section
305(g)(3) of ERISA.

IV. Request for Comments

PBGC encourages all interested
parties to submit their comments,
suggestions, and views concerning the
provisions of this proposed regulation.
In particular, PBGC is interested in any
area in which additional guidance may
be needed. The specific requests for
comments identified above are repeated
here for your convenience. Please
identify the question number in your
response:

Question 1: Examples of Simplified
Methods. PBGC invites public comment
on whether the examples in this
proposed rule are helpful and whether
there are additional types of examples
that would help plan sponsors with
these calculations.

Question 2: II.A. Requirement to
Disregard Certain Contribution
Increases in Determining the Allocation
of Unfunded Vested Benefits to an
Employer and the Annual Withdrawal
Liability Payment Amount. As discussed
in section III.A., a plan sponsor would
be able to include in the determination
of contribution amounts a “‘benefit-
bearing” contribution increase—a
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contribution increase that funds an
increase in benefits or accruals as an
integral part of the plan’s benefit
formula. The proposed regulation would
require the portion of the contribution
increase (fixed amount, specific
percentage, etc.) that is funding the
increased future benefit accruals to be
determined actuarially. PBGC invites
public comment on alternative methods
that plan sponsors might use to identify
additional contributions used to provide
an increase in benefits.

Question 3: II1.B.3. Simplified Method
for Determining the Denominator Using
the Proxy Group Method. The proposed
regulation would provide a simplified
method to permit plan sponsors to
determine total contributions in the
denominator based on a representative
proxy group of employers rather than
performing calculations for all
employers. PBGC invites public
comment on alternative bases that plan
sponsors might use to define a proxy
group of employers and on the
determination of contributions in the
denominator.

Question 4: III.C. Simplified Methods
After Plan is No Longer in Endangered
or Critical Status in Determining the
Allocation of Unfunded Vested Benefits.
The proposed regulation would provide
a simplified method for plan sponsors to
comply with the requirement in section
305(g)(4) of ERISA that, as of the
expiration date of the first collective
bargaining agreement requiring plan
contributions that expires after a plan is
no longer in endangered or critical
status, the allocation fraction must
include contribution increases that were
previously disregarded. PBGC invites

public comment on other simplified
methods that a plan operating under
numerous collective bargaining
agreements with varying expiration
dates might use to satisfy the
requirement in section 305(g)(4) of
ERISA.

Question 5: VI. Compliance with
Rulemaking Guidelines. PBGC has
estimated that plans using the
simplified methods under the proposed
rule would have administrative savings
as shown on the chart in section VI.
PBGC invites public comment on the
expected savings on actuarial
calculations and other costs using the
simplified methods.

V. Applicability

The changes relating to simplified
methods for determining an employer’s
share of unfunded vested benefits and
an employer’s annual withdrawal
liability payment would be applicable to
employer withdrawals from
multiemployer plans that occur on or
after the effective date of the final rule.

The changes relating to MPRA benefit
suspensions and contribution increases
for determining an employer’s
withdrawal liability would apply to
plan years beginning after December 31,
2014, and to surcharges the obligation
for which accrue on or after December
31, 2014.

VI. Compliance With Rulemaking
Guidelines

Executive Orders 12866, 13563, and
13771

PBGC has determined that this
rulemaking is not a ‘“‘significant

regulatory action” under Executive
Order 12866 and Executive Order
13771. The rule provides simplified
methods, as required by section
305(g)(5) of ERISA, to determine
withdrawal liability and payment
amounts, which multiemployer plan
sponsors may choose, but are not
required, to adopt. Accordingly, this
proposed rule is exempt from Executive
Order 13771 and OMB has not reviewed
the rule under Executive Order 12866.

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, and public health and
safety effects, distributive impacts, and
equity). E.O. 13563 emphasizes
retrospective review of regulations,
harmonizing rules, and promoting
flexibility.

Although this is not a significant
regulatory action under Executive Order
12866, PBGC has examined the
economic implications of this proposed
rule and has concluded that the
amendments providing simplified
methods for plan sponsors to comply
with the statutory requirements would
reduce costs for multiemployer plans by
approximately $1,476,000. Based on
2015 data, there are about 450 plans that
are in endangered or critical status.13
PBGC estimates that a portion of these
plans using the simplified methods
under the proposed rule would have
administrative savings, as follows:

Estimated .
Annual amounts nug?gr?; of Savgwlgrs] per Total savings
affected
Savings on actuarial calculations using simplified methods and assuming an average hourly
rate of $400:
Disregarding benefit suspensions (Section 11.B.2) ..ot 5 $2,000 $10,000
Exceptions to disregarding contribution increases (Section IIl.A) .. 40 4,000 160,000
Allocation fraction numerator (Section HL.B.1) .....ccoociiiiiiiiiieeecee 200 1,200 240,000
Allocation fraction denominator using 2014 contribution rate (Section 111.B.2) .......... 160 4,000 640,000
Allocation fraction denominator using proxy group of employers (Section 11l.B.3) .............. 40 8,000 320,000
Other estimated savings:
Reduced plan valuation cost for plans that have a benefit suspension and use the static
Value METNOA ... e e 3 2,000 6,000
Savings on potential withdrawal liability arbitration costs assuming an average hourly
FAE OF $A00 ...ttt bt h bbbt b bt e et b b b nn et 5 20,000 100,000
TOMAI SAVINGS ...ttt sre st e s ne e e e snees | eesieeesenesreesaeans | eeseessseenineenneeaans 1,476,000

13 https://www.pbgc.gov/sites/default/files/2016
pension_data_tables.pdf, Table M—18.
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Regulatory Flexibility Act

The Regulatory Flexibility Act
imposes certain requirements with
respect to rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act and that are likely to
have a significant economic impact on
a substantial number of small entities.
Unless an agency determines that a rule
is not likely to have a significant
economic impact on a substantial
number of small entities, section 603 of
the Regulatory Flexibility Act requires
that the agency present an initial
regulatory flexibility analysis at the time
of the publication of the proposed
regulation describing the impact of the
rule on small entities and seeking public
comment on such impact. Small entities
include small businesses, organizations,
and governmental jurisdictions.

For purposes of the Regulatory
Flexibility Act requirements with
respect to this proposed regulation,
PBGC considers a small entity to be a
plan with fewer than 100 participants.
This is substantially the same criterion
PBGC uses in other regulations 14 and is
consistent with certain requirements in
title I of ERISA 15 and the Code,16 as
well as the definition of a small entity
that the Department of Labor has used
for purposes of the Regulatory
Flexibility Act.1”

Thus, PBGC believes that assessing
the impact of the proposed regulation
on small plans is an appropriate
substitute for evaluating the effect on
small entities. The definition of small
entity considered appropriate for this
purpose differs, however, from a
definition of small business based on
size standards promulgated by the Small
Business Administration (13 CFR
121.201) pursuant to the Small Business
Act. PBGC therefore requests comments
on the appropriateness of the size
standard used in evaluating the impact
on small entities of the proposed
amendments.

On the basis of its definition of small
entity, PBGC certifies under section
605(b) of the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) that the
amendments in this proposed rule will

14 See, e.g., special rules for small plans under
part 4007 (Payment of Premiums).

15 See, e.g., ERISA section 104(a)(2), which
permits the Secretary of Labor to prescribe
simplified annual reports for pension plans that
cover fewer than 100 participants.

16 See, e.g., Code section 430(g)(2)(B), which
permits plans with 100 or fewer participants to use
valuation dates other than the first day of the plan
year.

17 See, e.g., DOL’s final rule on Prohibited
Transaction Exemption Procedures, 76 FR 66,637,
66,644 (Oct. 27, 2011).

not have a significant economic impact
on a substantial number of small
entities. Based on data for recent
premium filings, PBGC estimates that
only 38 plans of the approximately
1,400 plans covered by PBGC’s
multiemployer program are small plans,
and that only about 14 of those plans
would be impacted by this proposed
rule. Furthermore, plan sponsors may,
but are not required to, use the
simplified methods under the proposed
rule. As shown above, plans that use the
simplified methods would have
administrative savings. The proposed
rule would not impose costs on plans.
Accordingly, as provided in section 605
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.), sections 603 and 604
do not apply.

List of Subjects
20 CFR Part 4001

Business and industry, Employee
benefit plans, Pension insurance.

20 CFR Part 4204

Employee benefit plans, Pension
insurance, Reporting and recordkeeping
requirements.

20 CFR Part 4206

Employee benefit plans, Pension
insurance.

20 CFR Part 4207

Employee benefit plans, Pension
insurance.

29 CFR Part 4211

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 4219

Employee benefit plans, Pension
insurance, Reporting and recordkeeping
requirements.

For the reasons given above, PBGC
proposes to amend 29 CFR parts 4001,
4204, 4206, 4207, 4211 and 4219 as
follows:

PART 4001—TERMINOLOGY

m 1. The authority citation for part 4001
continues to read as follows:

Authority: 29 U.S.C. 1301, 1302(b)(3).
§4001.2 [Amended]

m 2.In §4001.2, amend the definition of
“Nonforfeitable benefit” by removing
“will be considered forfeitable.” and
adding in its place “are considered
forfeitable.”

PART 4204—VARIANCES FOR SALE
OF ASSETS

m 3. The authority citation for part 4204
continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1384(c).

m 4.In §4204.2, add in alphabetical
order a definition for “Unfunded vested
benefits” to read as follows:

§4204.2 Definitions.

* * * * *

Unfunded vested benefits means, as
described in section 4213(c) of ERISA,
the amount by which the value of
nonforfeitable benefits under the plan
exceeds the value of the assets of the
plan.

§4204.12 [Amended]

m5.In §4204.12:

m a. Amend the first sentence by
removing ‘“for the purposes of section”
and adding in its place ‘“‘for the
purposes of section 304(b)(3)(A) of
ERISA and section’; and

m b. Remove the second sentence.

PART 4206—ADJUSTMENT OF
LIABILITY FOR A WITHDRAWAL
SUBSEQUENT TO A PARTIAL
WITHDRAWAL

m 6. The authority citation for part 4206
continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1386(b).

m 7.In §4206.2, add in alphabetical
order a definition for “Unfunded vested
benefits” to read as follows:

§4206.2 Definitions.

* * * * *

Unfunded vested benefits means, as
described in section 4213(c) of ERISA,
the amount by which the value of
nonforfeitable benefits under the plan
exceeds the value of the assets of the
plan.

PART 4207—REDUCTION OR WAIVER
OF COMPLETE WITHDRAWAL
LIABILITY

m 8. The authority citation for part 4207
continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1387.

m 9.In §4207.2, add in alphabetical
order a definition for “Unfunded vested
benefits” to read as follows:

§4207.2 Definitions.

* * * * *

Unfunded vested benefits means, as
described in section 4213(c) of ERISA,
the amount by which the value of
nonforfeitable benefits under the plan
exceeds the value of the assets of the
plan.
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PART 4211—ALLOCATING UNFUNDED
VESTED BENEFITS TO WITHDRAWING
EMPLOYERS

m 10. The authority citation for part
4211 continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3); 1391(c)(1),
(c)(2)(D), (c)(5)(A), (c)(5)(B), (c)(5)(D), and (f).

m 11.In §4211.1, amend paragraph (a)
by removing the sixth, seventh, and
eighth sentences and adding two
sentences in their place to read as
follows:

§4211.1 Purpose and scope.

(a) * * * Section 4211(c)(5) of ERISA
also permits certain modifications to the
statutory allocation methods that PBGC
may prescribe in a regulation. Subpart B
of this part contains the permissible
modifications to the statutory methods
that plan sponsors may adopt without
PBGC approval. * * *

* * * * *

m12.In§4211.2:

m a. Amend the introductory text by
removing ‘“multiemployer plan,” and
adding in its place “multiemployer
plan, nonforfeitable benefit,”;

m b. Amend the definition of ““Initial
plan year” by removing ‘“‘establishment”
and adding in its place “‘effective date”;
m c. Remove the definition of
“Nonforfeitable benefit’’;

d. Revise the definition of “Unfunded
vested benefits”;

e. Amend the definition of
“Withdrawing employer”’ by removing
“for whom” and adding in its place ““for
which”;

f. Amend the definition of
“Withdrawn employer” by removing
“who, prior to the withdrawing
employer,” and adding in its place
“that, in a plan year before the
withdrawing employer withdraws,”;

The revision reads as follows:

§4211.2 Definitions.

* * * * *

Unfunded vested benefits means, as
described in section 4213(c) of ERISA,
the amount by which the value of
nonforfeitable benefits under the plan
exceeds the value of the assets of the
plan.

* * * * *

m 13. Revise §4211.3 to read as follows:

§4211.3 Special rules for construction
industry and Code section 404(c) plans.

(a) Construction plans. A plan that
primarily covers employees in the
building and construction industry must
use the presumptive method for
allocating unfunded vested benefits,
except as provided in §§4211.11(b) and
4211.21(b).

(b) Code section 404(c) plans. A plan
described in section 404(c) of the Code
or a continuation of such a plan must
use the rolling-5 method for allocating
unfunded vested benefits unless the
plan sponsor, by amendment, adopts an
alternative method or modification.

m 14. Revise § 4211.4 to read as follows:

§4211.4 Contributions for purposes of the
numerator and denominator of the
allocation fractions.

(a) In general. Subject to paragraph (b)
of this section, each of the allocation
fractions used in the presumptive,
modified presumptive and rolling-5
methods is based on contributions that
certain employers have made to the plan
for a 5-year period.

(1) The numerator of the allocation
fraction, with respect to a withdrawing
employer, is based on the “sum of the
contributions required to be made” or
the “total amount required to be
contributed” by the employer for the
specified period.

(2) The denominator of the allocation
fraction is based on contributions that
certain employers have made to the plan
for a specified period.

(b) Disregarding surcharges and
contribution increases. For each of the
allocation fractions used in the
presumptive, modified presumptive and
rolling-5 methods in determining the
allocation of unfunded vested benefits
to an employer, a plan in endangered or
critical status must disregard:

(1) Surcharge. Any surcharge under
section 305(e)(7) of ERISA and section
432(e)(7) of the Code.

(2) Contribution increase. Any
contribution increase that goes into
effect during plan years beginning after
December 31, 2014, so that a plan may
meet the requirements of a funding
improvement plan under section 305(c)
of ERISA and section 432(c) of the Code
or a rehabilitation plan under section
305(e) of ERISA and 432(e) of the Code,
except to the extent that one of the
following exceptions applies:

(i) The contribution increase is due to
increased levels of work, employment,
or periods for which compensation is
provided.

(ii) The contribution increase
provides an increase in benefits,
including an increase in future benefit
accruals, permitted by sections
305(d)(1)(B) or 305(f)(1)(B) of ERISA or
sections 432(d)(1)(B) or section
432(£)(1)(B) of the Code, and an increase
in benefit accruals as an integral part of
the benefit formula. The portion of such
contribution increase that is attributable
to an increase in benefit accruals must
be determined actuarially.

(iii) The withdrawal occurs on or after
the expiration date of the employer’s
collective bargaining agreement in effect
in the plan year the plan is no longer in
endangered or critical status, or, if
earlier, the date as of which the
employer renegotiates a contribution
rate effective after the plan year the plan
is no longer in endangered or critical
status.

(c) Simplified methods. See
§§4211.14 and 4211.15 for simplified
methods of meeting the requirements of
this section.

m 15. Add §4211.6 to read as follows:

§4211.6 Disregarding benefit reductions
and benefit suspensions.

(a) In general. A plan must disregard
the following nonforfeitable benefit
reductions and benefit suspensions in
determining a plan’s nonforfeitable
benefits for purposes of determining an
employer’s withdrawal liability under
section 4201 of ERISA:

(1) Adjustable benefit. A reduction to
adjustable benefits under section
305(e)(8) of ERISA or section 432(e)(8)
of the Code.

(2) Lump sum. A benefit reduction
arising from a restriction on lump sums
or other benefits under section 305(f) of
ERISA or section 432(f) of the Code.

(3) Benefit suspension. A benefit
suspension under section 305(e)(9) of
ERISA or section 432(e)(9) of the Code,
but only for withdrawals not more than
10 years after the end of the plan year
in which the benefit suspension takes
effect.

(b) Simplified methods. See § 4211.16
for simplified methods for meeting the
requirements of this section.

m 16. Revise §4211.11 toread as
follows:

§4211.11 Plan sponsor adoption of
modifications and simplified methods.

(a) General rule. A plan sponsor, other
than the sponsor of a plan that primarily
covers employees in the building and
construction industry, may adopt by
amendment, without the approval of
PBGC, any of the statutory allocation
methods and any of the modifications
and simplified methods set forth in
§§4211.12 through 4211.16.

(b) Building and construction industry
plans. The plan sponsor of a plan that
primarily covers employees in the
building and construction industry may
adopt by amendment, without the
approval of PBGG, any of the
modifications to the presumptive rule
and simplified methods set forth in
§4211.12 and §§4211.14 through
4211.16.

W 17. Revise §4211.12 toread as
follows:
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§4211.12 Modifications to the
presumptive, modified presumptive, and
rolling-5 methods.

(a) Disregarding certain contribution
increases. A plan amended to use the
modifications in this section must apply
the rules to disregard surcharges and
contribution increases under § 4211.4. A
plan sponsor may amend a plan to
incorporate the simplified methods in
§§4211.14 and 4211.15 to fulfill the
requirements of § 4211.4 with the
modifications in this section if done
consistently from year to year.

(b) Changing the period for counting
contributions. A plan sponsor may
amend a plan to modify the
denominators in the presumptive,
modified presumptive and rolling-5
methods in accordance with one of the
alternatives described in this paragraph
(b). Any amendment adopted under this
paragraph (b) must be applied
consistently to all plan years.
Contributions counted for one plan year
may not be counted for any other plan
year. If a contribution is counted as part
of the “total amount contributed” for
any plan year used to determine a
denominator, that contribution may not
also be counted as a contribution owed
with respect to an earlier year used to
determine the same denominator,
regardless of when the plan collected
that contribution.

(1) A plan sponsor may amend a plan
to provide that “the sum of all
contributions made”” or “total amount
contributed” for a plan year means the
amount of contributions that the plan
actually received during the plan year,
without regard to whether the
contributions are treated as made for
that plan year under section
304(b)(3)(A) of ERISA and section
431(b)(3)(A) of the Code.

(2) A plan sponsor may amend a plan
to provide that “the sum of all
contributions made” or ““total amount
contributed” for a plan year means the
amount of contributions actually
received during the plan year, increased
by the amount of contributions received
during a specified period of time after
the close of the plan year not to exceed
the period described in section 304(c)(8)
of ERISA and section 431(c)(8) of the
Code and regulations thereunder.

(3) A plan sponsor may amend a plan
to provide that “the sum of all
contributions made” or ‘““total amount
contributed” for a plan year means the
amount of contributions actually
received during the plan year, increased
by the amount of contributions accrued
during the plan year and received
during a specified period of time after
the close of the plan year not to exceed
the period described in section 304(c)(8)

of ERISA and section 431(c)(8) of the
Code and regulations thereunder.

(c) Excluding contributions of
significant withdrawn employers.
Contributions of certain withdrawn
employers are excluded from the
denominator in each of the fractions
used to determine a withdrawing
employer’s share of unfunded vested
benefits under the presumptive,
modified presumptive and rolling-5
methods. Except as provided in
paragraph (c)(1) of this section,
contributions of all employers that
permanently cease to have an obligation
to contribute to the plan or permanently
cease covered operations before the end
of the period of plan years used to
determine the fractions for allocating
unfunded vested benefits under each of
those methods (and contributions of all
employers that withdrew before
September 26, 1980) are excluded from
the denominators of the fractions.

(1) The plan sponsor of a plan using
the presumptive, modified presumptive
or rolling-5 method may amend the plan
to provide that only the contributions of
significant withdrawn employers are
excluded from the denominators of the
fractions used in those methods.

(2) For purposes of this paragraph (c),
“significant withdrawn employer”
means—

(i) An employer to which the plan has
sent a notice of withdrawal liability
under section 4219 of ERISA; or

(ii) A withdrawn employer that in any
plan year used to determine the
denominator of a fraction contributed at
least $250,000 or, if less, 1 percent of all
contributions made by employers for
that year.

(3) If a group of employers withdraw
in a concerted withdrawal, the plan
sponsor must treat the group as a single
employer in determining whether the
members are significant withdrawn
employers under paragraph (c)(2) of this
section. A “‘concerted withdrawal”
means a cessation of contributions to
the plan during a single plan year—

(i) By an employer association;

(ii) By all or substantially all of the
employers covered by a single collective
bargaining agreement; or

(iii) By all or substantially all of the
employers covered by agreements with
a single labor organization.

(d) “Fresh start’ rules under
presumptive method. (1) The plan
sponsor of a plan using the presumptive
method (including a plan that primarily
covers employees in the building and
construction industry) may amend the
plan to provide that—

(i) A designated plan year ending after
September 26, 1980, will substitute for
the plan year ending before September

26, 1980, in applying section
4211(b)(1)(B), section
4211(b)(2)(B)(ii)(I), section
4211(b)(2)(D), section 4211(b)(3), and
section 4211(b)(3)(B) of ERISA; and

(ii) Plan years ending after the end of
the designated plan year in paragraph
(d)(1)(i) of this section will substitute for
plan years ending after September 25,
1980, in applying section 4211(b)(1)(A),
section 4211(b)(2)(A), and section
4211(b)(2)(B)(ii)(II) of ERISA.

(2) A plan amendment made pursuant
to paragraph (d)(1) of this section must
provide that the plan’s unfunded vested
benefits for plan years ending after the
designated plan year are reduced by the
value of all outstanding claims for
withdrawal liability that can reasonably
be expected to be collected from
employers that had withdrawn from the
plan as of the end of the designated plan
year.

(3) In the case of a plan that primarily
covers employees in the building and
construction industry, the plan year
designated by a plan amendment
pursuant to paragraph (d)(1) of this
section must be a plan year for which
the plan has no unfunded vested
benefits.

(e) “Fresh start” rules under modified
presumptive method. (1) The plan
sponsor of a plan using the modified
presumptive method may amend the
plan to provide—

(i) A designated plan year ending after
September 26, 1980, will substitute for
the plan year ending before September
26, 1980, in applying section
4211(c)(2)(B)(i) and section
4211(c)(2)(B)(ii)(I) and (II) of ERISA; and

(ii) Plan years ending after the end of
the designated plan year will substitute
for plan years ending after September
25, 1980, in applying section
4211(c)(2)(B)(ii)(IT) and section
4211(c)(2)(C)(1)I) of ERISA.

(2) A plan amendment made pursuant
to paragraph (e)(1) of this section must
provide that the plan’s unfunded vested
benefits for plan years ending after the
designated plan year are reduced by the
value of all outstanding claims for
withdrawal liability that can reasonably
be expected to be collected from
employers that had withdrawn from the
plan as of the end of the designated plan
year.

§4211.13 [Amended]

m 18.In §4211.13:

m a. Amend paragraph (a) by removing
“shall” and adding in its place “must”;
m b. Amend paragraph (b) by removing
“shall be” and adding in its place ““is”.
m 19. Add §4211.14 istoread as
follows:
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§4211.14 Simplified methods for
disregarding certain contributions.

(a) In general. A plan sponsor may
amend a plan without PBGC approval to
adopt any of the simplified methods in
paragraphs (b) through (d) of this
section to fulfill the requirements of
section 305(g)(3) of ERISA and section
432(g)(3) of the Code and §4211.4(b)(2)
in determining an allocation fraction.

(b) Simplified method for the
numerator—after 2014 plan year. A
plan sponsor may amend a plan to
provide that the withdrawing
employer’s required contributions for
each plan year (a “target year”) after, for
a calendar year plan, December 31,
2014, and for other than a calendar year
plan, the last day of the first plan year
that ends on or after December 31, 2014
(the “freeze date”) is the product of—

(1) The employer’s contribution rate
in effect on the freeze date, plus any
contribution increase in
§4211.4(b)(2)(ii) that is effective after
the freeze date; times

(2) The employer’s contribution base
units for the target year.

(c) Simplified method for the
denominator—after 2014 plan year. A
plan sponsor may amend a plan to
provide that the denominator for the
allocation fraction for each plan year
after the freeze date is calculated using
the same principles as paragraph (b) of
this section.

(d) Simplified method for the
denominator—proxy group averaging.
(1) A plan sponsor may amend a plan
to provide that, for purposes of
determining the denominator of the
unfunded vested benefits allocation
fraction, employer contributions for a
plan year beginning after the freeze date
described in paragraph (d)(2)(i) of this
section are calculated, in accordance
with this paragraph (d), based on an
average of representative contribution
rates for the plan year that exclude
contribution increases that are required
to be disregarded in determining
withdrawal liability. The amendment is
effective only for plan years for which
the plan provides for a proxy group that
satisfies the requirements in paragraph
(d)(2)(v) of this section.

(2) For purposes of this paragraph

(i) Freeze date means for a calendar
year plan, December 31, 2014, and for
other than a calendar year plan, the last
day of the first plan year that ends on
or after December 31, 2014.

(ii) Base year means the first plan year
beginning after the freeze date.

(iii) Included employer means, for a
plan for a plan year, an employer whose
contributions for the plan year are to be
taken into account under the plan in

determining the denominator of the
unfunded vested benefits allocation
fraction.

(iv) Rate schedule group is defined in
paragraph (d)(3) of this section.

(v) Proxy group is defined in
paragraph (d)(4) of this section.

(vi) Adjusted as applied to
contributions for an employer, a rate
schedule group, or a plan is defined in
paragraphs (d)(5), (6), and (7) of this
section.

(3) A rate schedule group of a plan for
a plan year consists of all included
employers that have, since the freeze
date up to the end of the plan year,
substantially the same—

(i) Total contribution rate increases;
and

(ii) Contribution rate increases that
are not required to be disregarded in
determining withdrawal liability.

(4) A plan’s proxy group for a plan
year is a group of employers named in
the plan and satisfying all of the
following requirements—

(i) Each employer is an included
employer and is a contributing
employer on at least 1 day of the plan
year.

(ii) On at least 1 day of the plan year,
the employers in the proxy group
represent at least 10 percent of active
plan participants.

(iii) For each rate schedule group of
the plan for the plan year that
represents, on at least 1 day of the plan
year, at least 5 percent of active plan
participants, at least one employer in
the proxy group is a member of the rate
schedule group.

(iv) For a plan year that is subsequent
to the base year, the proxy group is the
same as the year before except for
changes needed to make the proxy
group satisfy the requirements under
paragraphs (d)(4)(i), (ii), and (iii) of this
section.

(5) The adjusted contributions of an
employer under a plan for a plan year
are—

(i) The employer’s contribution base
units for the plan year; multiplied by

(ii) The employer’s contribution rate
per contribution base unit at the end of
the plan year, reduced by the sum of the
employer’s contribution rate increases
since the freeze date that are required to
be disregarded in determining
withdrawal liability.

(6) The adjusted contributions of a
rate schedule group that is represented
in the proxy group of a plan for a plan
year are the total contributions for the
plan year by employers in the rate
schedule group, multiplied by the
adjustment factor for the rate schedule
group. The adjustment factor for the rate
schedule group is the quotient, for all

employers in the rate schedule group
that are also in the proxy group, of—

(i) Total adjusted contributions for the
plan year; divided by

(ii) Total contributions for the plan
year.

(7) The adjusted contributions of a
plan for a plan year are the total
contributions for the plan year by all
included employers, multiplied by the
adjustment factor for the plan. The
adjustment factor for the plan is the
quotient, for all rate schedule groups
that are represented in the proxy group,
of—

(i) Total adjusted contributions for the
plan year; divided by

(ii) Total contributions for the plan
year.

(8) Under this method, in determining
the denominator of a plan’s unfunded
vested benefits allocation fraction, the
contributions taken into account with
respect to any plan year (beginning with
the base year) are the plan’s adjusted
contributions for the plan year.

m 20. Add §4211.15 to read as follows:

§4211.15 Simplified methods for
determining expiration date of a collective
bargaining agreement.

(a) In general. A plan sponsor may
amend a plan without PBGC approval to
adopt any of the simplified methods in
this section to fulfill the requirements of
section 305(g)(4) of ERISA and 432(g)(4)
of the Code and §4211.4(b)(2)(iii) for a
withdrawal that occurs on or after the
plan’s reversion date.

(b) Reversion date. The reversion date
is either—

(1) The expiration date of the first
collective bargaining agreement
requiring plan contributions that expires
after the plan is no longer in endangered
or critical status, or

(2) The date that is the later of—

(i) The end of the first plan year
following the plan year in which the
plan is no longer in endangered or
critical status; or

(ii) The end of the plan year that
includes the expiration date of the first
collective bargaining agreement
requiring plan contributions that expires
after the plan is no longer in endangered
or critical status.

(3) For purposes of paragraph (b)(2) of
this section, the expiration date of a
collective bargaining agreement that by
its terms remains in force until
terminated by the parties thereto is
considered to be the earlier of—

(i) The termination date agreed to by
the parties thereto; or

(ii) The first day of the third plan year
following the plan year in which the
plan is no longer in endangered or
critical status.
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m 21. Add §4211.16 to read as follows:

§4211.16 Simplified methods for
disregarding benefit reductions and benefit
suspensions.

(a) In general. A plan sponsor may
amend a plan without PBGC approval to
adopt the simplified methods in this
section to fulfill the requirements of
section 305(g)(1) of ERISA or section
432(g)(1) of the Code to disregard
benefit reductions and benefit
suspensions under §4211.6.

(b) Basic rule. The withdrawal
liability of a withdrawing employer is
the sum of paragraphs (b)(1) and (2) of
this section, and then adjusted by
paragraphs (A)—(D) of section 4201(b)(1)
of ERISA.

(1) The employer’s allocable amount
of unfunded vested benefits determined
in accordance with section 4211 of
ERISA under the method in use by the
plan without regard to §4211.6 (but
taking into account § 4211.4); and

(2) The employer’s proportional share
of the value of each of the benefit
reductions and benefit suspensions
required to be disregarded under
§4211.6 determined in accordance with
this section.

(c) Benefit suspension. This paragraph
(c) applies to a benefit suspension under
§4211.6(a)(3).

(1) General. The employer’s
proportional share of the present value
of a benefit suspension as of the end of
the plan year before the employer’s
withdrawal is determined by applying
paragraph (c)(2) or (3) of this section to
the present value of the suspended
benefits, as authorized by the
Department of the Treasury in
accordance with section 305(e)(9) of
ERISA, calculated either as of the date
of the benefit suspension or as of the
end of the plan year coincident with or
following the date of the benefit
suspension (the “authorized value”).

(2) Static value method. A plan may
provide that the present value of the
suspended benefits as of the end of the
plan year in which the benefit
suspension takes effect and for each of
the succeeding nine plan years is the
authorized value in paragraph (c)(1) of
this section. An employer’s proportional
share of the present value of a benefit
suspension to which this paragraph (c)
applies using the static value method is
determined by multiplying the present
value of the suspended benefits by a
fraction—

(i) The numerator is the sum of all
contributions required to be made by
the withdrawing employer for the five
consecutive plan years ending before
the plan year in which the benefit
suspension takes effect; and

(ii) The denominator is the total of all
employers’ contributions for the five
consecutive plan years ending before
the plan year in which the suspension
takes effect, increased by any employer
contributions owed with respect to
earlier periods which were collected in
those plan years, and decreased by any
amount contributed by an employer that
withdrew from the plan during those
plan years. If a plan uses an allocation
method other than the presumptive
allocation method in section 4211(b) of
ERISA or similar method, the
denominator after the first year is
decreased by the contributions of any
employers that withdrew from the plan
and were unable to satisfy their
withdrawal liability claims in any year
before the employer’s withdrawal.

(iii) In determining the numerator and
the denominator in paragraph (c)(2) of
this section, the rules under §4211.4
(and permissible modifications under
§4211.12 and simplified methods under
§§4211.14 and 4211.15) apply.

(3) Adjusted value method. A plan
may provide that the present value of
the suspended benefits as of the end of
the plan year in which the benefit
suspension takes effect is the authorized
value in paragraph (c)(1) of this section
and that the present value as of the end
of each of the succeeding nine plan
years (the “revaluation date”) is the
present value, as of a revaluation date,
of the benefits not expected to be paid
after the revaluation date due to the
benefit suspension. An employer’s
proportional share of the present value
of a benefit suspension to which this
paragraph (c) applies using the adjusted
value method is determined by
multiplying the present value of the
suspended benefits by a fraction—

(i) The numerator is the sum of all
contributions required to be made by
the withdrawing employer for the five
consecutive plan years ending before
the employer’s withdrawal; and

(ii) The denominator is the total of all
employers’ contributions for the five
consecutive plan years ending before
the employer’s withdrawal, increased by
any employer contributions owed with
respect to earlier periods which were
collected in those plan years, and
decreased by any amount contributed by
an employer that withdrew from the
plan during those plan years.

(iii) In determining the numerator and
the denominator in this paragraph (c)(3),
the rules under §4211.4 (and
permissible modifications under
§4211.12 and simplified methods under
§§4211.14 and 4211.15) apply.

(iv) If a benefit suspension in
§4211.6(a)(3) is a temporary suspension
of the plan’s payment obligations as

authorized by the Department of the
Treasury, the present value of the
suspended benefits in this paragraph
(c)(3) includes only the value of the
suspended benefits through the ending
period of the benefit suspension.

(d) Benefit reductions. This paragraph
(d) applies to benefits reduced under
§4211.6(a)(1) or (2).

(1) Value of a benefit reduction. The
value of a benefit reduction is—

(i) The unamortized balance, as of the
end of the plan year before the
withdrawal of;

(ii) The value of the benefit reduction
as of the end of the plan year in which
the reduction took effect, determined;
and

(iii) Using the same assumptions as
for unfunded vested benefits, and
amortization in level annual
installments over a period of 15 years.

(2) Employer’s proportional share of a
benefit reduction. An employer’s
proportional share of the value of a
benefit reduction to which this
paragraph (d) applies is determined by
multiplying the value of the benefit
reduction by a fraction—

(i) The numerator is the sum of all
contributions required to be made by
the withdrawing employer for the five
consecutive plan years ending before
the employer’s withdrawal; and

(ii) The denominator is the total of all
employers’ contributions for the five
consecutive plan years ending before
the employer’s withdrawal, increased by
any employer contributions owed with
respect to earlier periods which were
collected in those plan years, and
decreased by any amount contributed by
an employer that withdrew from the
plan during those plan years.

(iii) In determining the numerator and
the denominator in this paragraph (d),
the rules under §4211.4 (and
permissible modifications under
§4211.12 and simplified methods under
§§4211.14 and 4211.15) apply.

§4211.21 [Amended]

m 22.In §4211.21, amend paragraph (b)
by removing ““§4211.12” and adding in
its place “‘section 4211 of ERISA”.

§4211.31 [Amended]

m 23.In §4211.31, amend paragraph (b)
by removing “set forth in §4211.12”
and adding in its place “subpart B of
this part”.

PART 4219—NOTICE, COLLECTION,
AND REDETERMINATION OF
WITHDRAWAL LIABILITY

m 24. The authority citation for part
4219 continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3) and
1399(c)(6).
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m 25.1n §4219.1:
m a. Amend paragraph (a) by adding two
sentences at the end of the paragraph;
m b. Amend paragraph (b)(1) by
removing in the third sentence “shall”
and adding in its place “does”;
m c. Amend paragraph (b)(2) by
removing in the second sentence ““shall
cease”” and adding in its place “cease”;
m d. Amend paragraph (c) by removing
in the second sentence “whom” and
adding in its place “which”.

The additions read as follows:

§4219.1 Purpose and scope.

(a) * * * Section 4219(c) of ERISA
requires a withdrawn employer to make
annual withdrawal liability payments at
a set rate over the number of years
necessary to amortize its withdrawal
liability, generally limited to a period of
20 years. This subpart provides rules for
disregarding certain contribution
increases in determining the highest
contribution rate under section 4219(c)
of ERISA.

* * * * *

§4219.2 [Amended]

W 26.In §4219.2:

m a. Amend paragraph (a) by removing
“multiemployer plan,” and adding in its
place “multiemployer plan,
nonforfeitable benefit,”;

m b. Amend the definition of “Mass
withdrawal valuation date”” by removing
the last sentence of the definition;

m c. Amend the definition of
“Reallocation record date” by removing
“shall be” and adding in its place “is”;
m d. Amend the definition of

“Unfunded vested benefits”” by
removing “a plan’s vested nonforfeitable
benefits (as defined for purposes of this
section)” and adding in its place “a
plan’s nonforfeitable benefits”.

m 27. Add §4219.3 toread as follows:

§4219.3 Disregarding certain
contributions.

(a) General rule. For purposes of
determining the highest contribution
rate under section 4219(c) of ERISA, a
plan must disregard:

(1) Surcharge. Any surcharge under
section 305(e)(7) of ERISA or section
432(e)(7) of the Code the obligation for
which accrues on or after December 31,
2014.

(2) Contribution increase. Any
contribution increase that goes into
effect during a plan year beginning after
December 31, 2014, so that a plan may
meet the requirements of a funding
improvement plan under section 305(c)
of ERISA or section 432(c) of the Code
or a rehabilitation plan under section
305(e) of ERISA or section 432(e) of the
Code, except to the extent that one of
the following exceptions applies:

(i) The contribution increase is due to
increased levels of work, employment,
or periods for which compensation is
provided.

(ii) The contribution increase
provides an increase in benefits,
including an increase in future benefit
accruals, permitted by sections
305(d)(1)(B) or 305(f)(1)(B) of ERISA or
sections 432(d)(1)(B) or section
432(f)(1)(B) of the Code, and an increase
in benefit accruals as an integral part of
the benefit formula. The portion of such
contribution increase that is attributable
to an increase in benefit accruals must
be determined actuarially.

(b) Simplified method for a plan that
is no longer in endangered or critical
status. A plan sponsor may amend a
plan without PBGC approval to use the
simplified method in this paragraph (b)
for purposes of determining the highest
contribution rate for a plan that is no
longer in endangered or critical status.
The highest contribution rate is the
greater of—

(1) The employer’s contribution rate,
for a calendar year plan, as of December
31, 2014, and for other than a calendar
year plan, as of the last day of the first
plan year that ends on or after December
31, 2014 (the “freeze date”) plus any
contribution increases after the freeze
date, and before the employer’s
withdrawal date that are determined in
accordance with the rules under
§4219.3(a)(2)(ii); or

(2) The highest contribution rate for
any plan year after the plan year that
includes the expiration date of the first
collective bargaining agreement of the
withdrawing employer requiring plan
contributions that expires after the plan
is no longer in endangered or critical
status, or, if earlier, the date as of which
the withdrawing employer renegotiated
a contribution rate effective after the
plan year the plan is no longer in
endangered or critical status.

Issued in Washington, DC.
William Reeder,

Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 2019-00491 Filed 2-5-19; 8:45 am]
BILLING CODE 7709-02-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 38 and 39
RIN 2900-AQ28

Government-Furnished Headstones,
Markers, and Medallions; Unmarked
Graves

AGENCY: Department of Veterans Affairs.

ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) proposes to amend its
regulations related to the provision of
government-furnished headstones,
markers, and medallions. These
proposed revisions would clarify
eligibility for headstones, markers, or
medallions, would establish
replacement criteria for such
headstones, markers, and medallions
consistent with VA policy, would define
the term “unmarked grave” consistent
with VA policy, and would generally
reorganize and simplify current
regulatory language for ease of
understanding.

DATES: Written comments must be
received on or before April 8, 2019.
ADDRESSES: Written comments may be
submitted through
www.Regulations.gov; by mail or hand-
delivery to the Director, Regulations
Management (OOREG), Department of
Veterans Affairs, 810 Vermont Ave. NW,
Room 1063B, Washington, DC 20420; or
by fax to (202) 273-9026. Comments
should indicate that they are submitted
in response to “RIN 2900-AQ28—
Government-Furnished Headstones,
Markers, and Medallions; Unmarked
Graves.” Copies of comments received
will be available for public inspection in
the Office of Regulation Policy and
Management, Room 1063B, between the
hours of 8:00 a.m. and 4:30 p.m.,
Monday through Friday (except
holidays). Please call (202) 461-4902 for
an appointment. (This is not a toll-free
number.) In addition, during the
comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
http://www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Kimberly Wright, Director, Office of
Field Programs, National Cemetery
Administration (NCA), Department of
Veterans Affairs, 810 Vermont Avenue
NW, Washington, DC 20420. Telephone:
(202) 461-6748 (this is not a toll-free
number).

SUPPLEMENTARY INFORMATION: In
accordance with 38 U.S.C. 2306(a), VA
must “furnish, when requested,
appropriate Government headstones or
markers at the expense of the United
States for the unmarked graves of”
eligible individuals as further listed in
sec. 2306(a)(1)—(5). The regulations
governing the provision of Government
headstones and markers are found in 38
CFR part 38, specifically 38 CFR 38.600
and §§ 38.630 through 38.632. We
propose to revise these regulations to
conform to statutory amendments made
by Public Law 114-315, 130 Stat. 1536
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(2016); Public Law 115-136, 132 Stat.
343 (2018); and Public Law 115-141,
132 Stat. 348 (2018). Additional
proposed changes would clarify
eligibility for burial and memorial
headstones and markers, as well as

medallions; would reorganize and
simplify current regulatory language;
and would define the term “‘unmarked
grave” in a manner consistent with
current VA policy. Because this
rulemaking would reorganize a large

portion of current §§ 38.630 through
38.632, we offer the following chart to
indicate where applicable provisions in
the current regulations would be located
(with revision in some cases) in the
proposed new regulatory framework:

Current regulation

Location of applicable provisions in

proposed regulation

§38.600(2)(1) vevvereereerrerreeeisresresreneeeeesienee e
§38.600(2)(2) -eevverveerrerieeieniee e
§38.600(D) ..evveveriirierieie s
§38.630(a) and (D) .eeeerieiiie e
§38.630(C) -vevveververierierienieiei ettt
§38.630(C)(1) vveeerreeeerieeieriieiere e
§38.630(C)(1)(I)—(iii) +eeveermeeeeeerreeieeeiee e
§38.630(C)(2) eveuverveemeerreeieriieie e
§38.630(C)(B)(I)—([1) vevervemeemerrerrerreneeeeerienienienes
§38.631(2) «vevvvereriieieriiee e
§38.631(D)(1) ceevvereereerreieieiriesereeee e
§38.361(D)(2) -eevvereeeeeriieierieie e
§38.631(D)(B) .evververeerreieieiriesienrenee e
§38.631(C) and (d) .eceevvererieriireerereeeeeee
§38.631(8) veuveuerierieriirienieiei et
§38.631(f) wovorveeeeeeeeeeeeeeeeeeeee e
§38.632(2) .veuveuerirriiriiniee s
§38.632(D) .o
§38.632(C) veuveverrerieriirieniei et
§38.632(d) 1verveerieiiee e
§38.632(8) veuveuerieriiriirieniei et
§38.632(f) wvocveeeeeeeeeeeeeeeee s
§38.632(Q) vevvererrerrerierienieiei ettt
§38.632(N) cvocvoeeeeeeeeeeeeeeee e

§ 38.630(b) (1) (ii)(C).
§ 38.630(b)(2)((ii).

§38.632(b

§38.632(c).
§38.632(d).
§38.632(e).
§38.632(f).
§38.632(q).

§38.630(a)(2) (i) (A)—(F).
§§38.630(b)(4)(i) and 38.631(b)(4).

...................................... §38.630(c)(1).
...................................... §38.631(c)(1).
...................................... §38.600(a)(1)—(9).
...................................... §§38.630(b)(2) and 38.631(b)(2).
...................................... §38. 631(a) and (b)(2)(i)—(ii).
...................................... §38.631(a).
...................................... §38.631(a)(1)(i)—(iii).
...................................... §38.631(c)(2).
...................................... §38.631(a)(1)(i)—(ii).
...................................... §38.630(a)(2)(i) and (b)(1)(iii)(A)—(B).
...................................... §38.630(a)(2)(ii)(A).
...................................... §38.630(a)(2)(i).

§§38. 630(b)(1) 38.631(b)(1), and 38.632(a).

§§38. 630(b)(1) and 38.631(b)(1).

§38.600 Definitions

Current § 38.600 defines terms that
apply throughout 38 CFR part 38,
related to the provision of headstones,
markers, and medallions as well as the
provision of other burial or
memorialization benefits. We would
remove definitions of the term
“applicant” from current § 38.600(a)(1)
and (2) and relocate them to proposed
§§38.630(c)(1) and 38.631(c)(1),
respectively. The definition of
“applicant” in current § 38.600(a)(1)
relates to burial headstones and
markers, and its relocation to proposed
§38.630(c)(1) would be consistent with
the proposed reorganization and
revision of § 38.630 to address burial
headstones and markers as explained
later in this rulemaking. The definition
of “applicant” in current § 38.600(a)(2)
relates to memorial headstones and
markers, and its relocation to proposed
§38.631(c)(1) would be consistent with
the proposed reorganization and
revision of § 38.631 to address memorial
headstones and markers as explained
later in this rulemaking.

With the proposed removal and
relocation of the definitions of
“applicant” in current § 38.600(a)(1)
and (2), proposed § 38.600(a) would
state that the definitions in proposed
§ 38.600 apply to 38 CFR part 38. The

definitions in current § 38.600(b) would
then be numbered in proposed

§ 38.600(a)(1)—(9) without any proposed
revisions, and we would revise

§ 38.600(b) to clarify that other terms
not defined in proposed § 38.600(a)(1)—
(9) may be defined in and be applicable
to other sections of 38 CFR part 38, as
this is presently the case (see, e.g.,
definitions of “outer burial receptacle”
in § 38.629(a) and “emblem of belief”’ in
§ 38.632(b)(2)). The authority citation
for § 38.600 would also be revised.

§38.620 Persons Eligible for Burial

Section 2402 of title 38, U.S.C.,
establishes eligibility for burial in
national cemeteries. Section 251 of
Public Law 115-141, Div. ], enacted on
March 23, 2018, amended 38 U.S.C.
2402(a) to establish such eligibility for
individuals, or spouses of individuals,
naturalized pursuant to sec. 2(1) of the
Hmong Veterans’ Naturalization Act of
2000 (Pub. L. 106-207, 114 Stat. 316
(2000)) (i.e., certain refugees from Laos
who served with a special guerilla unit,
or irregular forces, operating from a base
in Laos in support of the U.S. military
from February 28, 1961, to September
18, 1978) and were residing in the
United States at the time of the
individual’s death. Section 251 of
Public Law 115-141 further limits this
eligibility to those individuals whose

deaths occurred on or after the date of
the law’s enactment on March 23, 2018.
We propose to add a new paragraph (j)
to current § 38.620 to reflect this
expanded eligibility for interment in a
national cemetery, consistent with 38
U.S.C. 2402(a)(10).

§38.630 Burial Headstones and
Markers; Medallions

VA provides burial headstones and
markers (headstones or markers
provided for placement at the graves of
eligible individuals) in accordance with
applicable authority under 38 U.S.C.
2306(a). We propose to unite all
pertinent information regarding such
headstones or markers into proposed
§ 38.630, with the new title ‘“Burial
headstones and markers; medallions.”

New proposed § 38.630(a)(1) would
articulate eligibility for burial
headstones and markers for the
unmarked graves of certain eligible
individuals as provided under 38 U.S.C.
2306(a), and proposed § 38.630(a)(1)(i)-
(iv) would list those eligible individuals
in accordance with sec. 2306(a)(1)—(5).

Proposed § 38.630(a)(1)(i) would
restate from sec. 2306(a)(1) the
eligibility for a burial headstone or
marker for an individual buried in a
national cemetery or in a post cemetery,
and would make a non-substantive
clarification that a post cemetery is a
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“military” post cemetery. Proposed
paragraph (a)(1)(i) would additionally
provide that when more than one
individual is buried in a single gravesite
in a national cemetery, VA will, if
feasible, include inscription information
for all such individuals on a single
headstone or marker, rather than
furnishing a separate headstone or
marker for each buried individual. This
additional language related to multiple
interments would primarily account for
VA'’s practice (since assuming
jurisdiction over most national
cemeteries in 1973) to inter more than
one eligible individual in a single
gravesite, such as when a veteran is
buried in the same gravesite as a spouse
or dependent child. The use of a single
headstone or marker to identify multiple
interred individuals in a single gravesite
is an administrative necessity for
national cemeteries.

Proposed § 38.630(a)(1)(ii) would
establish, consistent with sec.
2306(a)(2), the eligibility for a burial
headstone or marker for certain
individuals who are eligible for burial in
a national cemetery, but who are buried
elsewhere (e.g., are buried in a state,
tribal, private, or local government
cemetery). There are certain individuals
that meet this criterion, but are
nevertheless excluded by sec.
2306(a)(2): Namely, persons or classes of
persons enumerated in sec. 2402(a)(4),
(5), and (6). Therefore, proposed
§38.630(a)(1)(i1)(A)—(F) would establish
eligibility for a headstone or marker
outside of a national cemetery in
accordance with sec. 2306(a)(2), by only
including the persons or classes of
persons enumerated in sec. 2402(a)(1),
(2), (3), (7), (8), and (10). (We note that
eligibility for burial under sec.
2402(a)(9) is necessarily in a national
cemetery, and therefore is not included
in proposed § 38.630(a)(1)(ii)). Proposed
§38.630(a)(1)(ii)(A)—(F) would
additionally reference relevant VA
regulations related to eligibility for
burial in a national cemetery in current
§ 38.620, as well as in proposed
§ 38.620(j). Finally, proposed
§ 38.630(a)(1)(ii) would clarify that the
unmarked graves for such burial
headstones and markers may be located
in any type of non-national cemetery
(e.g., state, tribal, private, or local
government cemetery), as there is no
limiting language regarding location of
graves for those individuals who are
eligible under sec. 2306(a)(2).

Proposed § 38.630(a)(1)(iii) would
restate from sec. 2306(a)(3) the
eligibility for a burial headstone or
marker for soldiers of the Union and
Confederate Armies of the Civil War,
and would additionally state that the

unmarked graves for such headstones or
markers may be located in any type of
non-national cemetery (e.g., state, tribal,
private, or local government cemetery),
as there is no limiting language
regarding location of graves for
individuals who are eligible under sec.
2306(a)(3).

Proposed § 38.630(a)(1)(iv) would
restate from sec. 2306(a)(4) the
eligibility for a burial headstone or
marker for certain spouses and
dependents not buried in a national
cemetery, but only to be placed in
cemeteries owned by a State, as sec.
2304(a)(4) does have this specific
limiting language regarding location of
the unmarked graves. We note that these
same spouses and dependents are
eligible for burial in a national
cemetery, and therefore such unmarked
graves in a national cemetery may also
receive upon request a headstone or
marker under sec. 2306(a)(1) and
proposed § 38.630(a)(1)(i).

Proposed § 38.630(a)(2) would
address the provision of burial
headstones, markers, or medallions for
the graves of certain individuals,
notwithstanding that such graves may
already be marked by a headstone or
marker furnished at private expense, in
accordance with 38 U.S.C. 2306(d).
Proposed § 38.630(a)(2) would move
and revise information that is located in
current § 38.631 related to the provision
of headstones and markers for marked
graves located in private cemeteries. By
moving language from current and
standalone § 38.631, to proposed
§38.630(a)(2), we would clarify that
headstones and markers provided for
the marked graves of certain individuals
are a type of burial headstone and
marker and, by using the header
“marked graves’’ for proposed
§38.630(a)(2), would distinguish it from
the burial headstones and markers
provided for ‘“unmarked graves” in
proposed § 38.630(a)(1). Proposed
§38.630(a)(2)(i)(A)—(F) would expressly
list those individuals eligible for a
headstone or marker for marked graves
in accordance with 38 U.S.C. 2306(d).

We note that VA interprets the term
‘“‘private cemetery,” in the context of
headstones and markers provided for
marked graves under sec. 2306(d), to
mean any non-national cemetery in
which a privately purchased marker has
been placed. We reviewed the
legislative history of sec. 2306(d) and
we do not believe that Congress
intended to limit the sec. 2306(d)
benefit to only those cemeteries that are
strictly privately owned. Moreover, the
applicability date in proposed
§38.630(a)(2)(ii) (i.e., date of death on or
after November 1, 1990) accords with

the date prescribed by Congress in sec.
8041 of Public Law 101-508, 104 Stat.
1388 (1990), when it eliminated the
option for families to request and
receive a monetary allowance to
purchase their own headstone or
marker, in lieu of requesting and
receiving a Government-furnished
headstone or marker. This option to
receive a monetary allowance in lieu of
a Government-furnished headstone or
marker had formerly been available
from 1978-1990 (see sec. 203, Pub. L.
95-476, 92 Stat. 1497 (1978)). From
November 1, 1990, through December
27,2001, VA was not authorized to
provide a Government-furnished
headstone or marker for an already
marked grave in a private cemetery.
Section 502 of Public Law 107-103, 115
Stat. 976 (2001), first authorized VA to
provide Government-furnished
headstones or markers for graves that
were already marked with privately
purchased headstones or markers, for
Veterans who died on or after the date
Public Law 107-103 was effective,
which was December 27, 2001. VA
colloquially refers to these Government-
furnished headstones and markers for
already marked graves as “‘second
markers.” Section 203 of Public Law
107-330, 116 Stat. 2820 (2002), changed
the applicability date for Government-
furnished second markers for veterans
who died on or after September 11,
2001, and sec. 203 of Public Law 110-
157, 121 Stat. 1831 (2007), further
changed the applicability date to
include veterans who died on or after
November 1, 1990. In changing the
applicability date for the second marker
to November 1, 1990, Congress intended
to make the sec. 2306(d) authority
“retroactive to cover the 11-year gap”’ so
that veterans who died in the time
period from November 1, 1990, to
September 11, 2001, (who previously
were only able to receive Government-
furnished headstones or markers if their
graves were unmarked) would receive
the same benefits as veterans who died
on or after September 11, 2001 (see 153
Cong. Rec. S13736 (daily ed. Nov. 2,
2007) (statement by Sen. Akaka). By
making the general applicability date for
the second marker authority in sec.
2306(d) retroactive to November 1,
1990, Congress intended to provide
parity between groups of veterans. We
do not believe that Congress intended to
limit this spirit of parity by only
authorizing the second marker for
strictly privately owned cemeteries,
versus any non-national cemetery where
privately purchased markers may be
placed. VA has been administering the
second marker benefit in sec. 2306(d)



2096 Federal Register/Vol.

84, No. 25/Wednesday, February 6,

2019 /Proposed Rules

under this broader interpretation and
does not intend to apply a more
restrictive interpretation in this
proposed rule. Proposed § 38.630(a)(2)(i)
would therefore clarify that burial
headstones and markers for marked
graves may be provided for certain
eligible individuals in non-national
cemeteries and would parenthetically
include examples of such cemeteries
(e.g., state, tribal, private, or local
government cemetery).

Proposed § 38.630(a)(2)(ii)(A) would
restate from current § 38.631(b)(1) the
eligibility criterion that the eligible
individual’s date of death must have
been on or after November 1, 1990.
Proposed § 38.630(a)(2)(ii)(B) would
establish additional eligibility criteria
for a Medal of Honor recipient.
Proposed paragraph (a)(2)(iii) would
establish eligibility for a medallion, in
lieu of a headstone or marker, for a
marked grave. These latter two
provisions are consistent with Public
Law 114-315, sec. 301. See also 38
U.S.C. 2306(d)(4) and (5). We note that
VA has been providing these memorial
benefits as applicable under Public Law
114315 since its enactment and that
proposed § 38.630(a)(2)(ii)(B) and (iii)
would merely conform VA regulation to
VA authority and practice.

Proposed § 38.630(b) would create a
“general”” paragraph to move, combine,
or newly establish regulatory language
related to administrative aspects of VA’s
provision of burial headstones and
markers, to include the ordering or
application process, styles and types,
and criteria for replacement. Proposed
§38.630(b)(1)(i) and (ii) would move
and revise language that is currently
located in § 38.632(c) related to the
ordering and application process for
Government-furnished headstones and
markers, as 38 U.S.C. 2306(a) (burial
headstones and markers for unmarked
graves) and sec. 2306(d) (burial
headstones and markers for marked
graves) both provide that such
headstones and markers are only
furnished “when requested.” Proposed
§38.630(b)(1)(i) would relocate the
process in current § 38.632(c)(1) related
to ordering headstones and markers, as
part of the burial or memorialization
arrangements, to be placed in those
cemeteries that use NCA’s electronic
ordering system. Proposed § 38.630(b)(1)
would make non-substantive language
changes from current § 38.632(c)(1) to
improve readability, and would
parenthetically note for clarity those
types of cemeteries other than national
cemeteries that are known to use NCA’s
electronic ordering system (e.g., a State
veterans cemetery or military post
cemetery). Proposed § 38.630(b)(1)(ii)

would relocate the process in current
§38.632(c)(2) related to individuals
applying for headstones and markers to
be placed in those cemeteries that do
not use NCA'’s electronic ordering
system. Proposed § 38.630(b)(1)(ii)(A)
would restate the requirement from
current § 38.632(c)(2) that applicants
must complete and submit VA Form 40—
1330, Claim for Standard Government
Headstone or Marker, to order a
headstone or marker for placement in a
cemetery that does not use NCA’s
electronic ordering system.

Proposed § 38.630(b)(1)(ii)(B) would
newly state in regulation the
requirement to complete and submit VA
Form 40-1330M, Claim for Government
Medallion for Placement in a Private
Cemetery, for an applicant to order a
medallion to be affixed to a privately
purchased headstone or marker, in
accordance with VA’s authority under
38 U.S.C. 2306(d)(4) to furnish, upon
request, a medallion to signify the
deceased individual’s status as a
veteran. Because a medallion must also
be requested under sec. 2306(d)(4) (as
with a second marker), the same
application process applies for a
medallion as for a second marker, albeit
a different form (VA Form 40-1330M) is
used to apply for a medallion.

Proposed § 38.630(b)(1)(iii) would
relocate and simplify language in
current § 38.632(c)(2) regarding where to
locate and how to complete VA Form
40-1330, and would newly provide the
same information for VA Form 40—
1330M.

Proposed § 38.630(b)(1)(iii)(A) would
newly establish in regulation the VA
practice that a Government-furnished
headstone and marker that is requested
for an unmarked grave is only to be
provided for placement on or at that
grave. This is a reasonable current
practice, as 38 U.S.C. 2306(a) provides
that a headstone or marker shall be
furnished upon request ““for the
unmarked graves of” eligible
individuals, which indicates
Congressional intent that such
headstones or markers be furnished for
placement on or at such graves (versus,
for instance, statutory language that
would provide the headstone or marker
“for” the eligible individuals
themselves). We believe this current
practice is well known to the public, as
VA Form 40-1330 currently states,
under the submission instructions, that
“[h]eadstones and markers furnished
remain the property of the United States
Government and may not be used for
any purpose other than to be placed at
an eligible individual’s grave or in a
memorial section within a cemetery.”
Proposed § 38.630(b)(1)(iii)(A) would

conform regulations to this known
practice, by requiring an applicant for a
burial headstone or marker provided for
an unmarked grave to certify on VA
Form 40-1330 that such headstone or
marker will be placed on or at the grave
for which it is requested.

Proposed § 38.630(b)(1)(iii)(B) would
move and revise language from current
§ 38.631(a), which requires that
individuals requesting a burial
headstone or marker for a marked grave
in a private cemetery must certify on VA
Form 40-1330 that it will be placed on
the grave for which it is requested or, if
placement on the grave is impossible or
impracticable, as close to the grave as
possible within the grounds of the
private cemetery where the grave is
located. We note that current § 38.631(a)
is essentially a restatement of the
statutory certification requirement in 38
U.S.C. 2306(d)(1).

Both proposed paragraphs
(b)(1)(iii)(A) and (B) would further
require these certifications when
placement would occur in a local
government cemetery (the definition of
“local government” is discussed later in
this rulemaking) as well as private
cemeteries. Additionally, applying these
certification requirements to local
government cemeteries is reasonable,
because VA does not know with
certainty whether or how such
cemeteries’ administrative procedures
might dictate the placement of burial
headstones or markers. For instance,
these certification requirements for
placement of burial headstones and
markers need not apply to national
cemeteries, because national cemeteries
must mark every grave in accordance
with 38 U.S.C. 2404(c). Similarly, VA
knows from experience that State and
tribal cemeteries (particularly those that
are established and improved through
VA State cemetery grants) do not accept
Government-furnished burial
headstones and markers for purposes
other than to place on or at a grave.
Therefore, the applicant’s certifications
regarding placement of the burial
headstone or marker in proposed
paragraph (b)(1)(iii)(A) and (B) would
apply to private and local government
cemeteries only. Proposed paragraphs
(b)(1)(iii)(A) and (B) would require
revisions to VA Form 40-1330, which is
explained in the section of this
rulemaking related to the Paperwork
Reduction Act.

Proposed § 38.630(b)(1)(iii)(C) would
move and revise language from current
§ 38.631(e), which requires that
applicants requesting a burial headstone
or marker for a marked grave in a
private cemetery must obtain
certification on VA Form 40-1330, from
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a cemetery representative, that the type
and placement of the headstone or
marker requested adheres to the policies
and guidelines of the selected private
cemetery. This is not a statutory
requirement, but an administrative
requirement in current VA regulation to
ensure that VA does not provide a
headstone or marker that is of a type or
style that a private cemetery would not
accept (for instance, if a private
cemetery only accepts flat markers, VA
would not approve an application for an
upright marble headstone to be placed
in such a cemetery). Proposed paragraph
(b)(1)(iii)(C) would essentially restate
current § 38.631(e), except that the
proposed language would apply to
burial markers for unmarked graves as
well as marked graves. We do not see a
logical reason to apply this requirement
to marked graves (as is the case in
current § 38.631(e)) but not unmarked
graves, and we believe the public is
aware that this requirement applies to
unmarked graves because there is a
requirement on current VA Form 40—
1330 for a cemetery representative to
certify that the Government-furnished
headstone or marker is the correct type
for the designated cemetery, without
distinguishing between marked versus
unmarked graves. Proposed paragraph
(b)(1)(iii)(C) would also require
revisions to VA Form 40-1330, which is
explained in the section of this
rulemaking related to the Paperwork
Reduction Act.

Proposed § 38.630(b)(2) would
establish a paragraph related to the
styles and types of Government-
furnished headstones and markers, as
well as their inscriptions, and would
move and revise language from current
§38.630(a) and (b). Current § 38.630(a)
and (b) are somewhat duplicative and
confusing regarding the scope of current
VA policies concerning headstone and
marker styles, types, and inscriptions,
and confusing regarding which VA
official is responsible for establishing
that policy. For instance, current
§ 38.630(a) relates to the Secretary of
Veterans Affairs establishing policy for
headstone and marker materials as well
as inscriptions, whereas current
§ 38.630(b) relates to the Under
Secretary for Memorial Affairs
establishing policy only for inscriptions
and further seems to apply VA’s
inscription policies to private
monuments. To reduce this duplication
and confusion, proposed § 38.630(b)(2)
would state that the styles and types of
headstones and markers, as well as the
inscriptions thereon to include an
emblem of belief, will be provided in
accordance with VA policy as well as in

a manner consistent with 38 U.S.C.
2306(c) and 2404(c). We note that NCA
has established policy related to the
styles, types, and inscriptions available
for Government-furnished headstones
and markers, to include emblems of
belief (examples of styles, types,
inscriptions, and available emblems of
belief can be found on VA Forms 40—
1330 and 40-1330M). Proposed
§38.630(b)(2) would further newly
reference applicable VA statutes related
to allowable materials for Government
headstones and markers under 38 U.S.C.
2306(c), and related to certain
inscription and style criteria for
headstones and markers in national
cemeteries under 38 U.S.C. 2404(c).
These statutory criteria would not be
newly implemented, but merely newly
referenced in regulation.

Proposed § 38.630(b)(2)(i) would
newly establish in regulation that the
styles and types of burial headstones
and markers, as well as the inscriptions
thereon, may be limited in accordance
with certain requirements including
aesthetic and administrative
requirements of the cemetery in which
the headstone or marker will be placed.
This provision is new in regulation but
is not a new criterion or restriction
concerning VA’s provision of
headstones and markers, as the style of
headstone and marker is presently
determined by a veteran’s era of service
(e.g., Civil War era versus current era),
and the types of headstones and markers
can be further determined by size,
space, or other restrictions of a cemetery
prior to installation (such as when a flat
bronze marker must be placed instead of
an upright marble headstone).

Proposed § 38.630(b)(2)(ii) would
move and revise language from current
§38.631(f), to implement the
requirement in 38 U.S.C. 2306(d)(3) that
headstones and markers provided for
marked graves in private cemeteries (for
certain eligible individuals under sec.
2306(d)) be among those that VA makes
available for selection generally. We
interpret sec. 2306(d)(3) to require VA to
make available the same types of
headstones and markers for both
unmarked and marked graves under sec.
2306(a) and 2306(d), respectively, and
proposed § 38.630(b)(2)(ii) would clarify
this interpretation.

Proposed § 38.630(b)(2)(iii) would
establish in regulation the current VA
practice of providing a headstone or
marker that indicates a deceased’s status
as a Medal of Honor recipient as
applicable. Proposed § 38.630(b)(2)(iii)
would expressly apply to headstones
and markers for both unmarked graves
and marked graves. We interpret 38
U.S.C. 2306(d)(5)(A), which requires VA

to provide, upon request, a headstone or
marker for a marked grave (for certain
eligible individuals) that signifies the
deceased’s status as a Medal of Honor
recipient, applies similarly to unmarked
graves. Proposed § 38.630(b)(2)(iii)
would clarify this interpretation.

Proposed § 38.630(b)(2)(iv) would
restate the portion of current
§ 38.632(c)(2) related to requirements for
requesting an emblem of belief that is
not offered in VA’s inventory of images
for emblems of belief (a “new” emblem
of belief) to be inscribed on a headstone
or marker, and would cross reference
current § 38.632 that describes the
process for requesting a new emblem of
belief. VA’s current inventory of images
for emblems of belief can be found on
VA Form 40-1330.

Proposed § 38.630(b)(3) would newly
establish in regulation the criteria that
exist in current VA policy, more
specifically NCA Notice 2004—06 (Dec.
21, 2004), regarding replacement of
Government-furnished headstones,
markers, and medallions because they
warrant replacement. Although the
governing statutes do not clearly
provide that VA’s authority to furnish
headstones, markers, or medallions
includes authority to furnish
replacements as needed, the function of
these benefits is to memorialize veterans
and other eligible individuals in
perpetuity, and therefore we believe it is
reasonable and necessary to interpret a
general replacement authority. To
ensure that these benefits continue to
fulfill their intended function of
marking a veteran’s grave, VA interprets
that it may replace Government-
furnished headstones, markers, or
medallions if they cease to be
serviceable (i.e., they no longer
reasonably function to identify the
decedent), or for other administrative
reasons related to ensuring that the
correct style and type of headstone or
marker has been provided or related to
changing or adding inscription
information if required.

Proposed § 38.630(b)(3)(i) would
establish that replacements would occur
upon request, as for any headstone,
marker, or medallion that may be
provided under 38 U.S.C. 2306, if one
of the specified bases for replacement is
satisfied. Proposed paragraphs
(b)(3)(i)(A)—(E) would state the primary
reasons currently found in NCA Notice
2004-06 that VA considers a
Government-furnished headstone or
marker to warrant replacement.
Proposed paragraphs (b)(3)(i)(A)-(C) are
self-explanatory as listed and relate to
the serviceability of a headstone or
marker, where VA would replace a
Government-furnished headstone or
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marker if: It is damaged beyond repair;
it has deteriorated to the extent it no
longer serves to identify the buried
decedent (e.g., identifying elements of
an inscription are not legible, such as a
decedent’s name or a grave number for
an unknown decedent), or, in the case
of a medallion, no longer serves to
identify the buried decedent as a
veteran or as a Medal of Honor recipient
if applicable; or it has been stolen or
vandalized.

Proposed paragraph (b)(3)(i)(D) relates
to ensuring the correct headstone or
marker style or type is provided, where
VA would provide a replacement if the
incorrect style or type for the veteran’s
era of service was initially provided.

Proposed paragraph (b)(3)(i)(E) relates
to ensuring that the Government-
furnished headstone or marker conveys
accurate and requested inscription
information, where VA would provide a
replacement to correct or add
inscription information for the reasons
in proposed paragraphs (b)(3)({)(E)(1)-
(5), all of which are current VA practice
unless otherwise noted below. We note
that these reasons apply to inscription
information for headstones and markers
but not necessarily medallions, as
medallions are only inscribed with the
word ‘“Veteran” in accordance with the
purpose of a medallion to identify the
deceased’s status as a veteran under 38
U.S.C. 2306(d)(4)(A). Therefore, we will
only refer to headstones and markers in
explaining the proposed replacement
reasons related to adding or correcting
inscription information.

Proposed paragraph (b)(3)(i)(E)(1)
would provide for a replacement
headstone or marker to correct errors in
factual information that was provided to
VA as part of the initial application
process. The most common types of
factual errors for which VA receives
replacement requests relate to a
decedent’s name or dates of birth or
death, so proposed paragraph
(b)(3)(1)(E)(1) would include a non-
exhaustive parenthetical example to that
effect.

We note that proposed paragraph
(b)(3)(1)(E)(2) is written to capture
factual errors in information provided to
VA, meaning VA was a party to the
initial provision of the Government-
furnished headstone or marker. Because
VA took control of Government-
furnished headstones or markers when
it assumed jurisdiction over a majority
of national cemeteries in 1973 (see Pub.
L. 93—-43, sec. 2, 87 Stat. 75 (1973)),
proposed paragraph (b)(3)(i)(E)(1) would
not apply to those Government-
furnished headstones or markers
provided prior to 1973. VA is currently
examining how to best address possible

replacement of Government-furnished
headstones or markers that were
provided prior to 1973, when the reason
for replacement is the assertion of a
factual inscription error. Present NCA
Notice 2015-01 (July 23, 2015) provides
some guidance for replacement of older
Government-furnished headstones or
markers (those 50 years or older as of
the date of the replacement request) due
to assertions of factual inscription
errors, where NCA examines primary
source documentation from the
requestor, as well as other available
information, to determine whether it is
more likely than not that the existing
inscription has factual errors (and if so,
to provide a replacement). However, a
50-year time frame to apply this “more
likely than not” standard does not fully
coincide with when VA took control of
the headstone and marker program.
Further, NCA has received requests to
replace historic headstones and markers
(primarily from the Civil War era) based
on a desire to correct inscriptions (or
inscription practices) from the 19th
century or add new information found
through modern research, where such
corrections or additions might make an
inscription more accurate but would not
necessarily correct critical inaccuracies
related to identifying the buried
individual. With Government-furnished
headstones or markers provided prior to
1973, particularly those that are
approaching or are older than 100 years,
VA must weigh requests to correct
inscriptions for factual errors against
considerations that such inscriptions
were based on information that was
then available, and that such headstones
and markers may be part of a larger,
collective historic landscape. VA
therefore invites comments on this
proposed rule on whether or how VA
should establish distinct replacement
criteria to correct factual errors for
Government-furnished headstones and
markers provided prior to 1973.

Proposed paragraph (b)(3)(i)(E)(2)
would provide for a replacement
headstone or marker to indicate
information related to the deceased’s
military service that is provided to VA
after the initial application. Changes to
an inscription for this reason are most
often requested when additional
information becomes available regarding
the deceased’s posthumous receipt of a
military award, so proposed paragraph
(b)(3)(1)(E)(2) would include a non-
exhaustive parenthetical example to that
effect.

Proposed paragraph (b)(3)(i)(E)(3)
would provide for a replacement
headstone or marker to identify on a
single headstone or marker multiple
decedents who are each eligible for a

Government-furnished headstone or
marker and are buried in the same
gravesite in a cemetery. Proposed
paragraph (b)(3)(i)(E)(3) would primarily
account for VA’s longstanding practice
(since assuming jurisdiction over most
national cemeteries in 1973) to inter
more than one eligible individual in a
single gravesite, such as when a veteran
is buried in the same gravesite as a
spouse or dependent child.
Replacement of a headstone or marker
to identify multiple interments in a
gravesite is an administrative necessity
for national cemeteries. Proposed
paragraph (b)(3)(i)(E)(3) would not be
limited to only national cemeteries,
however, to ensure parity if this same
practice of multiple interments might
occur in non-national cemeteries.
Proposed paragraph (b)(3)(i)(E)(3) would
specifically indicate that this type of
replacement may occur only if the
multiple decedents are each eligible for
a Government-furnished headstone or
marker, to ensure it is clear that we
would not be expanding eligibility for
headstones and markers for non-
national cemeteries in a manner that is
not consistent with 38 U.S.C. 2306.
Proposed paragraph (b)(3)(i)(E)(3) would
include replacing a Government-
furnished burial headstone and marker
to add a memorial inscription for that
individual’s surviving spouse or eligible
dependent child, rather than furnishing
a separate burial headstone or marker
for that individual’s surviving spouse or
eligible dependent child, in accordance
with sec. 2306(g)(1).

Proposed paragraph (b)(3)(i)(E)(4)
would provide for a replacement
headstone or marker to indicate the
deceased’s status as a Medal of Honor
recipient if applicable, for a headstone
or marker provided for a marked grave
in accordance with 38 U.S.C.
2306(d)(5)(B). This is a relatively new
authority that was added to sec. 2306 by
sec. 301 of Public Law 114-315, and
would be included in this proposed rule
to implement a specific replacement
reason under statute.

Proposed paragraph (b)(3)({)(E)(5)
would allow the decedent’s next of kin
as indicated in NCA’s records systems
to request that VA replace a headstone
or marker to add or correct inscription
information for any reason not listed in
proposed paragraphs (b)(3)({1)(E)(1)—(4),
if the request is received by VA within
six months after the initial headstone or
marker was provided. We would
establish this broad authority for
replacement, with a time-limited
duration to make the request, primarily
because family members may not visit a
gravesite for an extended period of time
after a burial or after a headstone or
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marker is installed (most often due to
travel difficulties or grief-related
reasons). In such cases, we want to
ensure that family members get the
memorialization benefit that they
consider satisfactory to memorialize the
decedent, within the bounds of what VA
provides generally for all those eligible
for the headstone or marker benefit. In
general, VA has received requests from
family members to add or change
inscription information that does not
affect the factual accuracy of a
headstone or marker (such as adding a
decedent’s middle initial, or adding
terms of endearment, to the inscription).
Although VA would want to provide a
headstone or marker that a decedent’s
family ultimately finds satisfactory, we
must balance the family’s interest in
that regard with VA’s interest of not
unnecessarily replacing a Government-
furnished headstone or marker that is
serviceable to reasonably identify the
decedent. Therefore, we would impose
a time limit of six months in which
replacement could be requested under
this proposed provision. In addition,
proposed paragraph (b)(3)(i)(E)(5) would
require that such a replacement request
must come from the deceased’s next of
kin as indicated in NCA’s records
systems, to prevent multiple and
possibly contradictory family requests
for inscription changes. Proposed
paragraph (b)(3)(i)(E)(5) would
implement in regulation a replacement
reason similar to that contained in
current NCA policy, although NCA
Directive 2004-06 does not impose the
six-month limitation or the next of kin
of record requirement. We interpret
these additional criteria in proposed
paragraph (b)(3)(i)(E)(5) to be reasonable
and necessary to assist VA in properly
managing the headstone and marker
benefit.

In keeping with current NCA policy,
proposed § 38.630(b)(3)(ii) would state
that replacement headstones and
markers to be provided will be of the
same style and type, to include
inscription information, as those being
replaced—NCA refers to this practice as
“in-kind” replacement. Proposed
§ 38.630(b)(3)(ii) would provide for
exceptions to this “in-kind”
replacement to permit replacements to
be of a different style or type, or have
different inscription information, if the
reason for replacement is related to
type, style, or inscription under
proposed paragraph (b)(3)(i)(D) or (E),
and the replacement would necessarily
have to differ in style, type, or
inscription information.

Proposed § 38.630(b)(3)(iii) would
establish in regulation the process for
requesting replacement headstones,

markers, or medallions, which is
essentially the same as the process of
requesting Government-furnished
headstones, markers, or medallions
initially. As in proposed
§38.630(b)(1)—related to application for
Government-furnished headstones,
markers, and medallions—proposed
paragraph (b)(3)(iii)(A) would restate the
process of ordering a replacement
through NCA'’s electronic ordering
systems (where the replacement will be
installed in a cemetery that uses such
systems), and proposed paragraph
(b)(3)(iii)(B) would restate the process of
completing and submitting VA Form
40-1330 or 40-1330M (where the
replacement will be installed in a
cemetery that does not use NCA'’s
electronic ordering systems).

We reiterate that the reasons for
replacement in proposed paragraphs
(b)(3)(1)(A)—(E), the “in-kind”
replacement policy in proposed
paragraph (b)(3)(ii), and the process of
requesting replacements in proposed
paragraph (b)(3)(iii), are all based on
NCA Notice 2004-06, and reflect
current practice except where otherwise
indicated.

Proposed § 38.630(b)(4) would newly
establish a “limitations” paragraph in
regulation, and proposed paragraph
(b)(4)(i) would relocate language from
current § 38.631(c) and (d), which state
that VA does not pay for the cost of
installing a headstone or marker in a
non-national cemetery, although VA
does deliver the headstone or marker
directly to such cemetery or to a
receiving agency for delivery to the
cemetery. Although current § 38.631(c)
and (d) apply to only burial headstones
and markers for marked graves under 38
U.S.C. 2306(d) (specifically, see limiting
language in sec. 2306(d)(2)), and only
“private” cemeteries are technically
referenced in sec. 2306(d) and in current
§38.631, proposed § 38.630(b)(4) would
apply the same cost limitation and
delivery procedure to headstones and
markers for unmarked graves, and for all
non-national cemeteries and not just
those that are privately owned. We
would establish these requirements in
regulations for burial headstones and
markers for unmarked graves consistent
with current practice. The cost
limitation for both unmarked and
marked graves is already established
through a VA Form 40-1330
certification that the headstone or
marker “will be installed in the
cemetery listed in block 27 at no
expense to the Government.” Proposed
§ 38.630(b)(4)(ii) would newly establish
for Government-furnished medallions
the same cost limitation as for burial
headstones and markers in proposed

paragraph (b)(4)(i), but proposed
paragraph (b)(4)(ii) would provide for
delivery directly to the applicant for the
medallion as opposed to the cemetery
where the privately purchased marker is
located (and upon which the medallion
is to be affixed), as this is current VA
practice.

Proposed § 38.630(b)(5) would newly
establish in regulation the existing NCA
policy related to ownership, alteration,
and disposition of Government-
furnished headstones, markers, and
medallions, in accordance with NCA
Notice 2011-05 and applicable Federal
statutes. Proposed § 38.630(b)(5) would
provide that all Government-furnished
headstones, markers, and medallions
remain the property of the Government
in perpetuity and should not be defaced
or altered in any way, and that
knowingly converting Government
property to private use (such as using
whole or partial headstones or markers
in structures or landscaping, or offering
such items for sale) is a violation of
Federal law under 18 U.S.C. 641. These
would not be new requirements, but
would merely make VA regulations
consistent with VA policy in NCA
Notice 2011-05 and would cross
reference otherwise applicable Federal
statute. Proposed § 38.630(b)(5)(ii)
would provide that, under 38 CFR
1.218(b)(5), the destruction, mutilation,
defacement, injury, or removal of any
monument, gravestone, or other
structure within the limits of any
national cemetery is prohibited (with an
associated fine of $500) and that, under
18 U.S.C. 1361, willful depredation of
any property of the United States (e.g.,
a headstone or marker in a non-national
cemetery) shall be punishable by a fine
or imprisonment under title 18, U.S.C.
This would also not be a new policy
requirement, and further would not be
a new regulatory requirement (as it is
already enforceable under § 1.218(b)(5)),
but we find it appropriate to include it
as part of the general reorganization of
these regulations in this proposed rule.
Proposed § 38.630(b)(5)(iii) would
establish that when a Government-
furnished burial headstone, marker, or
medallion is removed from a gravesite
area in any cemetery (due to it
warranting replacement under
paragraph (b)(3) of this section, or in
cases of disinterment where the
headstone or marker will not be placed
at a new gravesite), it should be
properly disposed. Proposed
§38.630(b)(5)(iii) would further
establish that unless such a headstone
or marker would be maintained by NCA
for historic purposes, if the headstone or
marker was stone, it must be physically
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broken into small enough pieces to
ensure no portion of the inscription is
legible and to ensure no part is available
for any private, personal, or commercial
use, and if it was bronze must be
returned to VA for recycling. These
would not be new requirements, but
would merely make VA regulations
consistent with VA policy in NCA
Notice 2011-05 (May 19, 2011).

Proposed § 38.630(c) would establish
a definitions paragraph to relocate and
revise current regulatory definitions,
and newly define terms related to burial
headstones and markers. As stated
previously in this rulemaking, the
definition of the term “applicant” in
current § 38.600(a)(1) would be moved
to proposed § 38.630(c)(1). We would
also propose a minor revision to the
current definition of “applicant” in
§ 38.600(a)(1) to remove the phrase ‘““that
will mark the gravesite or burial site of”
an eligible individual, to account for the
provision of burial headstones and
markers for marked graves under
proposed § 38.630(a)(2) (as the provision
of a headstone or marker for an already
marked grave under 38 U.S.C. 2306(d)
does not, in effect, mark the grave
again). Proposed § 38.630(c)(1) would
read that “[a]n applicant for a burial
headstone or marker for an eligible
deceased individual, or an applicant for
a medallion to be affixed to a privately
purchased headstone or marker, may
be” certain eligible individuals, and
proposed paragraph (c)(1)(i)—(vi) would
restate the eligible individuals listed in
current § 38.600(a)(1)(1)—(vi).

Proposed § 38.630(c)(2) would newly
define in regulation the term
“ascertainable,” to clarify how that term
would be interpreted in the newly
proposed definition of “‘unmarked
grave” that will be explained in
proposed § 38.630(c)(6); the proposed
definition of “‘ascertainable”” will be
explained in the portion of this
rulemaking devoted to the proposed
definition of “unmarked grave.”

Proposed § 38.630(c)(3) would newly
define “local government” to mean the
administrative body of a local
geographic area that is not a state, such
as a county, city, or town. This
definition would be relevant in the few
places that “local government” is used
in proposed § 38.630(a) and (b), and
proposed § 38.631(a), related to where
headstones and markers might be
placed, as well as related to
administrative components of the
application process for headstones and
markers.

Proposed § 38.630(c)(4) would newly
define in regulation the term “Medal of
Honor recipient” in a manner consistent
with 38 U.S.C. 2306(d)(5)(D), where this

definition is relevant for eligibility for
headstones and markers under proposed
§38.630(a)(2).

Proposed § 38.630(c)(5) newly would
define “‘privately purchased and durable
headstone or marker” to mean a
headstone or marker that was not
purchased or provided by the
Government, and that is made of
material (such as but not limited to
stone) that is lasting and not anticipated
to unduly degrade under exposure to
the environment in which it is placed.
We believe this proposed definition of
“privately purchased and durable
headstone or marker” is self-explanatory
and would capture those types of
headstones and markers that are not
purchased by the Government, and that
are placed by families or others in non-
national cemeteries with the intent of
lasting memorialization of decedents.
This proposed definition of “privately
purchased and durable headstone or
marker” would be relevant to the
proposed definition of ‘“‘unmarked
grave” in proposed 38.360(c)(6).

Because the definition of “unmarked
grave” in proposed § 38.630(c)(6) would
affect whether VA could provide a
burial headstone or marker under
proposed § 38.630(a), we explain the
proposed definition of “unmarked
grave” more fully below.

The Proposed Definition of ““Unmarked
Grave”

In accordance with 38 U.S.C. 2306(a),
VA must “furnish, when requested,
appropriate Government headstones or
markers at the expense of the United
States for the unmarked graves of”
certain individuals listed in sec.
2306(a)(1)—(5). The term “unmarked
grave” is not defined in sec. 2306 or
elsewhere in VA statute. The term
“unmarked grave’” was similarly not
defined in Federal statutes pertaining to
national cemeteries prior to VA
assuming control over such cemeteries
through the National Cemeteries Act of
1973 (Pub. L. 93—43). Although not
defined in Federal statute, the term
“unmarked grave’” was interpreted in
relevant regulations of the Department
of the Army, which applied to national
cemeteries prior to 1973 (see former
Army regulation 32 CFR 536.57(b)(3)
(1961); § 536.57 was last updated in
1964, 29 FR 16986). The definition of
“unmarked grave” in Army regulations
was adopted by VA in 1982, in an NCA
policy (see VA Department of Memorial
Affairs Headstone and Marker Manual
M40-3 (Dec. 1, 1982), para. 2.04)
(hereinafter referred to as the “policy”
or as “‘Manual M40-3"), although VA
did not, until now, seek to revise its
regulations to be consistent with this

policy. Proposed § 38.630(c)(6) would
define “unmarked grave” consistent
with NCA’s policy definition of
“unmarked grave” in its Manual M40—
3, as well as in a manner consistent with
former Army regulation and consistent
with VA’s current statutory authorities,
as further explained below.

Former Army regulation at 32 CFR
536.57(b)(3) established that a grave in
a private cemetery is considered
unmarked if: (1) A Government
headstone or Government marker has
not been furnished, or a private
monument has not been erected; or (2)
the condition of a previously furnished
Government or private headstone or
marker is such as to warrant
replacement. This regulation was first
promulgated in 1959 (24 FR 4595, June
5, 1959), and remained substantively
unchanged from 19591972 (see 26 FR
2643, Mar. 29, 1961; 29 FR 16986, Dec.
11, 1964). In 1982, VA adopted the
definition of “unmarked grave” from
that regulation in Manual M40-3,
paragraph 2.04.b. VA’s policy definition
of “unmarked grave” provides that “the
grave of a deceased military member or
veteran in other than a Federal cemetery
is considered unmarked if: (1) A
Government headstone or marker has
not been furnished or a privately
purchased monument has not been
erected at the grave. (2) The condition
of a previously furnished Government
or private headstone or marker is such
as to warrant replacement.” See Manual
M40-3, para. 2.04.b.

Under former 32 CFR 536.57(b)(3)(i)
and current paragraph 2.04.b.(1) of
Manual M40-3, the first criterion for
considering whether a grave is
“unmarked” is whether a Government
headstone or marker or privately
purchased monument has been erected
on a grave, without consideration of
specific characteristics such as style,
type, or inscription information. A plain
reading of this criterion means that, if a
grave in a non-national cemetery has
any existing monument, headstone or
marker, then such a grave could not be
considered “unmarked” and a
Government-furnished headstone or
marker could not be provided. This
criterion is straight-forward in its
assessment of whether a grave is
considered “unmarked”—either there
is, or is not, a headstone, monument, or
marker erected at the grave.

Under former 32 CFR 536.57(b)(3)(ii)
and current paragraph 2.04.b.(2) of
Manual M40-3, the second criterion for
considering whether a grave is
“unmarked” is whether the condition of
a Government or privately purchased
headstone or marker is such as to
warrant replacement. This criterion is
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not as straight-forward. In terms of a
Government-furnished headstone or
marker, we reiterate from previous
discussion in this rulemaking that VA
has established in policy (and would
seek to establish in regulation) the
reasons that Government-furnished
headstones and markers might warrant
replacement. In terms of a private
headstone or marker, we similarly
interpret former 32 CFR 536.57(b)(3)(ii)
and paragraph 2.04.b.(2) of Manual
M40-3 to mean that, if a privately
purchased headstone or marker erected
or installed on a grave ceases to be
serviceable (i.e., it no longer reasonably
functions to identify the decedent), the
grave would be considered unmarked;
and, if the decedent is otherwise eligible
for a Government-furnished headstone
or marker, the Government may then for
the first time provide, upon request, a
Government-furnished headstone or
marker for that unmarked grave. (We do
not technically consider this a
“replacement” of a privately purchased
headstone or marker because the
Government did not originally furnish
such a headstone or marker.)

Based on this interpretation of former
regulation 32 CFR 536.57(b)(3)(ii) and
paragraph 2.04.b.(2) of Manual M40-3
that the Government would newly
provide a headstone or marker if the
existing privately purchased headstone
or marker no longer functioned to
reasonably identify a decedent (such
that the grave would be considered
unmarked), we would seek to establish
in regulation two primary criteria by
which to assess whether the privately
purchased marker functioned to
reasonably identify the decedent. First,
we would assess whether the headstone
or marker was durable, or made of a
material (such as but not limited to
stone) that is lasting and not anticipated
to unduly degrade under exposure to
the environment in which it is placed
(in accord with the definition of
“privately purchased and durable
headstone or marker” in proposed
§38.630(c)(5), which would characterize
“durable” in this manner). The
assessment of only the durability of a
privately purchased headstone or
marker, without further considering the
specific styles, types, or specific
inscription information, would establish
a clear criterion that would permit VA
to consistently evaluate a myriad of
privately purchased markers. Second,
we would assess whether a decedent’s
name, if known, was ascertainable from
the headstone or marker. Whether a
decedent’s name was ascertainable
would similarly provide a clear criterion
for evaluating a myriad of privately

purchased headstones and markers, as
we believe that a name is adequate
information to identify a buried
decedent. Particularly, the assessment of
whether a decedent’s name was
“ascertainable” from a privately
purchased headstone or marker would
mean that the headstone or marker
could be considered as marking a grave,
even if the name was not inscribed on
the headstone or marker itself (for
instance, if instead a numerical or other
indicator is inscribed on the marker,
where that indicator then corresponds
to a burial ledger). To ensure this
interpretation of the term
‘“ascertainable” is clear, we would
further define “ascertainable” in
proposed § 38.630(c)(2) to mean that a
decedent’s name is ‘“‘inscribed on the
headstone or marker or discoverable
from some inscription on the headstone
or marker that corresponds to
information that is reasonably accessible
by the public (e.g., a corresponding
burial ledger at the cemetery, or
publicly available burial information
accessible on the internet).” We clarify
that both criteria would need to be met
for a grave not to be considered
“unmarked”—the privately purchased
headstone or marker would have to be
durable and the decedent’s name would
have to be ascertainable from the
headstone or marker. If either of these
criteria were not met, the grave could be
considered ‘“unmarked.”

Based on the rationale stated above,
the current policy definition of
“unmarked grave” in paragraph 2.04.b.
of Manual M40-3 would accordingly be
revised by proposed § 38.630(c)(6), and
proposed § 38.630(c)(6) would read as
set out in the regulatory text below. The
portion of the definition of “unmarked
grave” in proposed § 38.630(c)(6)(i),
related to a Government-furnished
headstone or marker, is substantively
the same as paragraphs 2.04.b.(1) and
b.(2) in Manual M40-3, and proposed
§38.630(c)(6)(i) would additionally
cross reference proposed § 38.360(b)(3)
for ease in locating the applicable
proposed replacement criteria for
Government-furnished headstones and
markers that were discussed earlier in
this rulemaking. The portion of the
definition of “unmarked grave” in
proposed § 38.630(c)(6)(ii), to include
paragraphs (c)(6)(ii)(A)—(D) related to
assessing the condition of a privately
purchased marker to determine whether
a grave could be considered
“unmarked,” would provide more detail
than paragraph 2.04.b. in Manual M40—
3. Because proposed § 38.630(c)(6)(ii)
would clarify and modify current VA
policy, we invite comments on those

proposed provisions particularly, and
offer commenters the following two
alternatives to proposed
§38.630(c)(6)(ii) that VA considered but
ultimately did not propose.

One alternative to proposed
§38.630(c)(6)(ii) is that VA would assess
whether a grave is unmarked by
applying the minimal inscription
criteria for headstones and markers in
national cemeteries under 38 U.S.C.
2404(c)(1) to privately purchased
headstones or markers, where the
absence of such minimal inscription
information on a privately purchased
marker would mean a grave could be
considered unmarked. Section
2404(c)(1) requires that each marker
placed in a national cemetery ‘“‘shall
bear the name of the person buried, the
number of the grave, and such other
information as the Secretary shall by
regulation prescribe.” We considered
whether we could infer that the
existence of these statutory criteria for
national cemeteries meant that Congress
intended for all graves of individuals
who are eligible for Government-
furnished headstones and markers
should be marked with the same
inscription information, regardless of
the location of such graves.

VA rejected this alternative for two
reasons. First, Congress has only
legislated inscription requirements for
headstones and markers in VA national
cemeteries. The lack of similar
inscription requirements for the graves
of individuals eligible for a
Government-furnished headstone or
marker that are located outside national
cemeteries tends to indicate that
Congress did not intend to apply these
standards regardless of the location of
such graves. See Cook v. Principi, 318
F.3d 1334, 1339 (Fed. Cir. 2002) (en
banc) (the expression of one thing in
statute implies the exclusion of others).
Indeed, the Government does not have
jurisdiction over any non-national
cemeteries.

Second, Congress has consistently
limited the provision of headstones and
markers to only “unmarked graves,”
first in appropriations language from
1887 through 1925, and then in
statutory language beginning in 1925
that has remained consistent through
the present day. (See, e.g.,
appropriations language that has
applied the “unmarked grave”
limitation at 24 Stat. 534, 25 Stat. 538,
26 Stat. 400, 27 Stat. 377, 28 Stat. 405,
29 Stat. 443, 30 Stat. 634, 31 Stat. 630,
32 Stat. 463, 33 Stat. 495; see, e.g.,
statutory language that applied the
“unmarked grave” limitation at 38 Stat.
630, 39 Stat. 286, 40 Stat. 130, 41 Stat.
183, 42 Stat. 756, 43 Stat. 511, 43 Stat.
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926.) If Congress intended for the
provision of Government headstones or
markers for the graves of eligible
individuals with private headstones or
markers that lacked certain inscription
information, it could have expressly
stated as much, for instance by defining
the term “unmarked grave” to include a
grave whose headstone or marker does
not convey certain identifying
information about the buried decedent.
Instead, VA interprets that Congress has
consistently intended for the term
“unmarked grave” to be an
administrative limitation of the
Government headstones and marker
benefit, as this term was used in
appropriations language prior to statute,
as stated above. See Microsoft Corp. v.
i4i Ltd. P’ship, 564 U.S. 91, 101 (2011)
(presuming that Congress chose
language that accurately express its
legislative purpose). As an
administrative limitation on a
Government benefit, the term
“unmarked grave” would have no
practical effect if it permitted the
provision of a Government headstone or
marker for a grave where a privately
purchased headstone or marker already
existed, merely because such a
headstone or marker fails to convey the
same inscription information as a
Government headstone or marker.
Because it would undermine Congress’s
selected language to interpret the term
“unmarked grave” in a manner that
would negate its function as a limitation
on the headstone and marker benefit,
VA does not believe that the term
“unmarked grave” may be interpreted to
encompass graves with privately
purchased headstones or markers that
merely do not convey the same
inscription information as Government
headstones and markers.

For the reasons expressed above, VA
does not believe that the existence of
inscription requirements for national
cemeteries under 38 U.S.C. 2404(c)
creates the inference that such
requirements should apply to graves
located outside of national cemeteries,
and we therefore believe that the
definition of “unmarked grave” in
proposed § 38.630(c)(6) would be more
appropriate than this first alternative.
We reiterate that the definition of
“unmarked grave” in proposed
§ 38.630(c)(6) would require an
assessment of whether a privately
purchased headstone or marker
reasonably serves to identify the buried
decedent, such that VA would not find
the mere existence of any privately
purchased headstone or marker to mean
that a grave could not be considered
unmarked.

A second alternative to proposed
§38.630(c)(6)(ii) that VA considered
was that VA would assess whether a
grave is unmarked by examining the
past efforts surrounding the placement
of privately purchased headstones and
markers, and determining if those efforts
evidenced an intent to permanently
memorialize decedents. If there was
such evidence of intent to permanently
memorialize decedents, VA would not
consider the grave to be unmarked
because VA would not seek to disturb
those past efforts through the provision
of Government-furnished headstone or
markers. Under this alternative, VA
would examine historical or other
information that would tend to indicate
whether the existing privately
purchased headstones or markers were
placed to serve as lasting memorials to
decedents. VA has not chosen to
propose this alternative for multiple
reasons. First, we do not interpret that
there is a basis in applicable statute that
a third party’s intent to permanently
memorialize a decedent can extinguish
that decedent’s eligibility for a
headstone or marker under 38 U.S.C.
2306. Next, such intent would seem to
be too subjective of a standard to
evaluate, and therefore would not
support consistent administration of
benefits. For instance, would intent be
evaluated based on consideration of all
past memorialization efforts, or just the
most recent efforts? Would the past
memorialization efforts of certain
groups of individuals (such as family
members) be given deference over the
efforts of other individuals? Even if such
intent were to be a consideration, it
would seem that VA would have to, in
any case, assess whether an existing
privately purchased headstone or
marker was actually durable to serve as
a lasting memorialization of the
decedent. Because the durability of an
existing privately purchased marker
would be considered in any assessment
of whether a grave was “unmarked,” we
believe that the definition of “unmarked
grave” in proposed § 38.630(c)(6)(ii) (in
conjunction with the definition of
“privately purchased and durable
marker” in proposed § 38.630(c)(5)) is
more appropriate than this second
alternative.

We would lastly revise the statutory
authority citation for proposed § 38.630.
This revision would include sec. 203(b)
of Public Law 110-157, which
establishes the general applicability date
(i.e., date of death on or after November
1, 1990) for the second marker
authorized under 38 U.S.C. 2306(d).

§38.631 Memorial Headstones and
Markers

Proposed § 38.631 would address the
provision of memorial headstones and
markers for certain individuals whose
remains are unavailable for burial, in
accordance with 38 U.S.C. 2306(b).
Proposed § 38.631 would move and
revise information that is located in
current § 38.630(c) to ensure that
memorial headstones and markers are in
a distinct section from burial headstones
and markers, because eligibility differs
for these two types of benefits. The title
would be revised to “Memorial
headstones and markers.”

Proposed § 38.631(a) would restate
from current § 38.630(c)(1) that VA will
provide upon request a memorial
headstone or marker for certain eligible
individuals, and proposed
§38.631(a)(1)(i)—(iii) would list those
eligible individuals in accordance with
38 U.S.C. 2306(b)(2)(A)—-(C). Section
2306(b)(2) was recently amended by
Public Law 115-136, 132 Stat. 343
(2018) to establish a consistent
eligibility date for the provision of
memorial headstones and markers to
spouses, surviving spouses, and
dependent children of veterans, where
such spouses and children must have
died on or after November 11, 1998. We
note that VA has been providing these
memorial benefits as applicable under
Public Law 115-136 since its
enactment, and that proposed
§ 38.631(a)(1)(ii)—(iii) would merely
conform VA regulation to VA authority
and practice.

Proposed § 38.631(a)(2) would newly
establish in regulation that when VA
has furnished a burial headstone or
marker (under proposed 38 CFR
38.630(a)(1)), VA would, if feasible, add
a memorial inscription to that burial
headstone or marker (or provide a
replacement headstone or marker to
newly include a memorial inscription)
rather than furnishing a separate
memorial headstone or marker for the
surviving spouse or eligible dependent
child of such individual, in accordance
with 38 U.S.C. 2306(g)(1). Proposed
§38.631(a)(3) would newly establish in
regulation that when VA has furnished
a memorial headstone or marker (under
proposed § 38.631(a)(1)), VA would, if
feasible, add a memorial inscription to
that headstone or marker (or provide a
replacement headstones or marker to
newly include a memorial inscription)
rather than furnishing a separate
memorial headstone or marker for the
surviving spouse or eligible dependent
child of such individual, in accordance
with 38 U.S.C. 2306(g)(2). Both
proposed § 38.631(a)(2) and (3) would
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be added in this eligibility section
because they would be exceptions to
providing a new and separate memorial
headstone or marker for a veteran’s
spouse or dependent child, consistent
with sec. 2306(g)(1) and (2). We note
that the ““if feasible” language in both
proposed § 38.631(a)(2) and (3),
consistent with sec. 2306(g)(1) and (2),
respectively, would allow but not
mandate VA to follow this practice.

As with proposed § 38.630(b) for
burial headstones and markers,
proposed § 38.631(b) would create a
“general” paragraph for memorial
headstones and markers to move,
combine, or newly establish regulatory
language related to administrative
aspects of providing Government-
furnished memorial headstones and
markers, to include the application
process, styles and types, and criteria
for replacement. The structure of
proposed § 38.631(b)(1)—(5) generally
mirrors that of proposed § 38.630(b)(1)—
(5). Rather than reiterating here all of
the rationale provided to explain
proposed § 38.630(b)(1)—(5), we affirm
instead that, where the criteria in
proposed § 38.631(b)(1)—(5) are
substantively identical to those in
proposed § 38.630(b)(1)—(5), even if they
do not share the exact same numbering,
the same rationale provided for
proposed § 38.360(b)(1)—(5) applies to
§38.631(b)(1)—(5).

The differences between the criteria
in proposed §§ 38.360(b)(1)—(5) and
38.361(b)(1)—(5) are the result of the key
differences between burial and
memorial headstones and markers, as
memorial headstones and markers may
only be provided when remains are
unavailable for burial (resulting in no
grave where a burial headstone or
marker may be placed) in accordance
with 38 U.S.C. 2306(b)(1). For instance,
the application process in proposed
§ 38.631(b)(1) has only one option for
requesting headstones and markers
through VA Form 40-1330, unlike in
proposed § 38.630(b)(1) where the
application can be made either as part
of burial arrangements or by request
through VA Form 40-1330 or VA Form
40-1330M. Similarly, the certification
requirement in proposed
§ 38.630(b)(1)(iii)(A)—(B) (regarding
headstone or marker placement on or
near a veteran’s grave in private or local
government cemeteries) is not
established in proposed § 38.631(b)(1),
as there is no grave in the context of a
Government-furnished memorial
headstone or marker. Additionally,
there are no criteria related to
medallions in proposed § 38.631
generally, including paragraph (b)(1)-
(5), as medallions are only related to the

provision of burial headstones and
markers under 38 U.S.C. 2306(d)(4). The
differences between proposed
§§38.631(b)(1)—(5) and 38.630(b)(1)-(5)
also reflect any particular statutory or
regulatory requirements that exist for
memorial but not for burial headstones
and markers. For instance, proposed
§38.631(b)(2)(ii) and (b)(3)({)(E)(1)
would move and restate the requirement
in current § 38.630(c) related to the
mandatory inscription of “In Memory
Of,” which applies only to memorial
headstones and markers.

Similar to proposed § 38.630(c) for
burial headstones and markers,
proposed § 38.631(c) would establish a
definitions paragraph to relocate from
current regulations, as well as newly
define, those terms related to memorial
headstones and markers. The definition
of the term “applicant” for memorial
headstones and markers in current
§38.600(a)(2) would be moved to
proposed § 38.631(c)(1) without
substantive change. Proposed
§38.631(c)(2) would move the
definition of ‘““‘unavailable remains”
from current § 38.630(c)(2) without
substantive change.

Finally, the authority citation for
proposed § 38.631 would be revised in
accordance with the changes noted
above.

§38.632 Emblems of Belief

As stated previously in this
rulemaking, information related to the
application process for a Government-
furnished headstone or marker would be
removed from current § 38.632(a) and
(c), and placed in proposed § 38.630
(related to burial headstones and
markers) and in proposed § 38.631
(related to memorial headstones and
markers). With the proposed removal
from current § 38.632 of information
related to the application process for a
Government-furnished headstone or
marker, we would further propose to
rename the § 38.632 header to read
“Emblems of belief,”” as the remainder
of § 38.632 after the proposed removal
of application information would only
relate to the process for requesting the
approval of an emblem of belief to be
inscribed on a Government-furnished
headstone or marker.

Proposed § 38.632(a) would remain a
‘““general” paragraph, but—with the
proposed removal of the application
information for Government-furnished
headstones and markers—would read,
“This section contains procedures for
requesting the inscription of new
emblems of belief on Government-
furnished headstones and markers.”

Proposed § 38.632(b) would remain a
“definitions” paragraph with no
changes.

With the proposed removal of all
language in current § 38.632(c)
pertaining to application for
Government-furnished headstones and
markers, and relocation of that language
to proposed §§ 38.630 and 38.631,
current § 38.632(c) would be removed
and § 38.632(d)—(h) would be
redesignated as § 38.632(c)—(g),
respectively, with some conforming
amendments that update cross-
references, but no substantive changes.
We note a non-substantive change to
add a paragraph designation for
language that immediately follows
current § 38.632(h)(2)(ii) (see language
immediately following § 38.632(h)(2)(ii),
related to a 60-day timeframe in the
emblem of belief process). This language
related to the 60-day timeframe would
be designated as proposed
§ 38.632(g)(3), and current § 38.632(h)(3)
and (4) would be redesignated to
proposed § 38.632(g)(4) and (5),
respectively. No other substantive
changes are proposed for current
§38.632.

Conforming Amendments

To conform to the above changes, we
would remove the last sentence of
current § 38.633(a)(2), which states that
group memorial monuments ‘“will be
selected in accordance with policies
established under 38 CFR 38.630,” as
proposed § 38.630 would not relate to
the selection of group memorial
monuments. We would delete this
sentence instead of proposing to update
the cross reference to § 38.630, as none
of the proposed regulatory changes in
this rulemaking would relate to the
selection of group memorial monuments
(although VA does plan to propose such
criteria in a separate future rulemaking).
Additionally, cross-references in § 39.10
will be updated accordingly to reflect
the proposed changes to § 38.600 in this
rulemaking.

Lastly, the authority citation for part
39 currently cites to, among other
statutes, 25 U.S.C. 450b(l). This citation
was included because the statute
includes definitions relevant to tribal
authorities to whom VA may make
grants for veterans’ cemeteries.
However, 25 U.S.C. 450b(l) has been
transferred to 25 U.S.C. 5304(1). In
addition, the pertinent definition is
established under 38 U.S.C. 3765, which
is among the other statutes cited in this
authority citation, making the additional
reference to title 25 unnecessary. This
final rule amends the authority citation
for part 39 by removing the citation to
25 U.S.C. 450b(]).
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Effect of Rulemaking

The Code of Federal Regulations, as
proposed to be revised by this proposed
rulemaking, would represent the
exclusive legal authority on this subject.
No contrary rules or procedures are
authorized. All VA guidance would be
read to conform with this proposed
rulemaking if possible or, if not
possible, such guidance would be
superseded by this rulemaking.

Paperwork Reduction Act

This proposed rule includes
provisions that would amend a
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3521) that is currently
approved by the Office of Management
and Budget (OMB) under OMB control
number 2900-0222. Accordingly, under
44 U.S.C. 3507(d), VA has submitted a
copy of this rulemaking to OMB for
review.

Proposed § 38.630(b)(1)(iii)(A)-(C)
would require revision of two existing
certification statements on VA Form 40—
1330, titled “Claim for Standard
Government Headstone or Marker,”
related to placement of a headstone or
marker and related to following the
receiving cemetery’s guidelines and
procedures. The existing certifications
on VA Form 40-1330 are broad enough
to encompass proposed
§ 38.630(b)(1)(iii)(A)—(C), but are not
fully consistent. We note that the
language in proposed
§ 38.630(b)(1)(iii)(A)—(C) would merely
move language from current § 38.631(a)
and (e) without substantive change. The
current certifications on VA Form 40—
1330 are in a check-box format, which
would not be changed—only the
language in the certifications would be
revised to be more consistent with the
corresponding certification
requirements in current and proposed
regulations. The proposed revisions to
the certifications further do not affect
eligibility for a headstone, marker, or
medallion, and would not increase or
decrease the number of applicants using
VA Form 40-1330. Therefore, these
proposed revisions would not result in
any increase or decrease in respondents,
respondent burden hours, or respondent
burden costs.

Comments on the revisions to the
approved collection of information
contained in this proposed rule should
be submitted to the Office of
Management and Budget, Attention:
Desk Officer for the Department of
Veterans Affairs, Office of Information
and Regulatory Affairs, Washington, DC
20503, or by email to oira_submission@
omb.eop.gov, with copies sent by mail

or hand delivery to the Director,
Regulations Management (00REG),
Department of Veterans Affairs, 810
Vermont Avenue NW, Room 1063B,
Washington, DC 20420; fax to (202)
273-9026; or through
www.Regulations.gov. Comments
should indicate that they are submitted
in response to “RIN 2900-AQ28—
Government-Furnished Headstones,
Markers, and Medallions; Unmarked
Graves.”

OMB is required to make a decision
concerning the revision of the collection
of information contained in this
proposed rule between 30 and 60 days
after publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. This does not affect the
deadline for the public to comment on
the proposed rule. Notice of OMB
approval for this revised information
collection will be published in a future
Federal Register document. Until VA
receives approval from OMB to revise
the information collection, only the
version of VA Form 40-1330 as a
currently approved collection under
OMB control number 2900-0222 will be
used.

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612.
Therefore, pursuant to 5 U.S.C. 605(b),
this rulemaking is exempt from the
initial and final regulatory flexibility
analysis requirements of Secs. 603 and
604.

Executive Orders 12866, 13563, and
13771

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” requiring review by
the OMB, unless OMB waives such
review, as any regulatory action that is

likely to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. The economic, interagency,
budgetary, legal, and policy
implications of this proposed rule have
been reviewed, and it has been
determined not to be a significant
regulatory action under E.O. 12866.
This proposed rule is not expected to
be an E.O. 13771 regulatory action
because this proposed rule is not
significant under E.O. 12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in an
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This proposed rule would
have no such effect on State, local, and
tribal governments, or on the private
sector.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.201, National Cemeteries; 64.202,
Procurement of Headstones and Markers
and/or Presidential Memorial
Certificates; and 64.203, State Cemetery
Grants.

List of Subjects

38 CFR Part 38

Administrative practice and
procedure, Cemeteries, Claims, Crime,
Veterans.

38 CFR Part 39

Cemeteries, Grant programs-veterans,
Veterans.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
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Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.
Robert L. Wilkie, Secretary, Department
of Veterans Affairs, approved this
document on January 11, 2019, for
publication.

Dated: January 11, 2019.
Jeffrey M. Martin,
Assistant Director, Office of Regulation Policy
& Management, Office of the Secretary,
Department of Veterans Affairs.

For the reasons set forth in the
preamble, 38 CFR parts 38 and 39 are
proposed to be amended as follows:

PART 38—NATIONAL CEMETERIES
OF THE DEPARTMENT OF VETERANS
AFFAIRS

m 1. The authority citation for part 38
continues to read as follows:

Authority: 38 U.S.C 107, 501, 512, 2306,
2402, 2403, 2404, 2407, 2408, 2411, 7105.

m 2. Revise § 38.600 to read as follows:

§38.600 Definitions.

(a) The following definitions apply to
this part:

(1) Appropriate State official means a
State attorney general or other official
with statewide responsibility for law
enforcement or penal functions.

(2) Clear and convincing evidence
means that degree of proof which
produces in the mind of the fact-finder
a firm belief regarding the question at
issue.

(3) Convicted means a finding of guilt
by a judgment or verdict or based on a
plea of guilty, by a Federal or State
criminal court.

(4) Federal capital crime means an
offense under Federal law for which a
sentence of imprisonment for life or the
death penalty may be imposed.

(5) Interment means the burial of
casketed remains or the placement or
scattering of cremated remains.

(6) Life imprisonment means a
sentence of a Federal or State criminal
court directing confinement in a penal
institution for life.

(7) Memorialization means any action
taken to honor the memory of a
deceased individual.

(8) Personal representative means a
family member or other individual who
has identified himself or herself to the
National Cemetery Administration as
the person responsible for making
decisions concerning the interment of
the remains of or memorialization of a
deceased individual.

(9) State capital crime means, under
State law, the willful, deliberate, or
premeditated unlawful killing of
another human being for which a

sentence of imprisonment for life or the
death penalty may be imposed.

(b) Other terms not defined in
paragraphs (a)(1) through (9) of this
section may be defined within and be
applicable to other sections throughout
this part.

(Authority: 38 U.S.C. 2404, 2411).

m 3. Amend § 38.620 by adding
paragraph (j) to read as follows:

§38.620 Persons eligible for burial.
* * * * *

(j) Any individual who:

(1) Was naturalized pursuant to
section 2(1) of the Hmong Veterans’
Nationalization Act of 2000 (Pub. L.
106-207, 114 Stat. 316; 8 U.S.C. 1423
note); and

(2) At the time of the individual’s
death resided in the United States; and

(3) Died on or after March 23, 2018.

* * * * *

m 4. Revise § 38.630 to read as follows:

§38.630 Burial headstones and markers;
medallions.

(a) EligibilityY—(1) Unmarked graves.
VA will furnish, when requested under
paragraph (b)(1)(i) or (ii) of this section,
a burial headstone or marker for the
unmarked grave of the following
individuals:

(i) Any individual buried in a national
cemetery or in a military post cemetery.
When more than one individual is
buried in a single gravesite in a national
cemetery, VA will, if feasible, include
inscription information for all such
individuals on a single headstone or
marker, rather than furnishing a
separate headstone or marker for each
buried individual.

(ii) The following individuals eligible
for burial in a national cemetery but
who are buried elsewhere, where such
graves may be located in any type of
non-national cemetery (e.g., state, tribal,
private, or local government such as
town or city cemetery):

(A) Veterans as described in
§38.620(a).

(B) Members of a Reserve component
of the Armed Forces, or members of the
Army National Guard or the Air
National Guard, whose deaths occurred
under the conditions described in
§38.620(b).

(C) Members of the Reserve Officers’
Training Corps of the Army, Navy, or
Air Force, whose deaths occurred under
the conditions described in § 38.620(c).

(D) Individuals who separated from
military service and were entitled to
retired pay under chapter 1223 of title
10 [10 U.S.C. 12731 et seq.], as
described in and subject to § 38.620(g).

(E) Individuals who served in the
organized military forces of the

Government of the Commonwealth of
the Philippines, or who served in the
New Philippine Scouts, as described in
and subject to § 38.620(h).

(F) Individuals, or spouses of such
individuals, who were naturalized
pursuant to sec. 2(1) of the Hmong
Veterans’ Nationalization Act of 2000,
as described in and subject to
§38.6200(j).

(ii1) Soldiers of the Union and
Confederate Armies of the Civil War,
whose graves may be located in any
type of non-national cemetery (e.g.,
state, tribal, private, or local government
cemetery).

(iv) Spouses, surviving spouses, and
dependent children, as described in and
subject to § 38.620(e), whose graves are
located in a veterans’ cemetery owned
by a State.

(2) Marked graves. (i) Subject to
paragraphs (a)(2)(ii) and (iii) of this
section, VA will furnish, when
requested under paragraph (b)(1)(ii) of
this section, a burial headstone or
marker for the graves of the following
individuals who are buried in a non-
national cemetery (e.g., state, tribal,
private, or local government cemetery),
notwithstanding that such graves are
already marked by a privately
purchased headstone or marker.

(A) Veterans as described in
§38.620(a).

(B) Members of a Reserve component
of the Armed Forces, or members of the
Army National Guard or the Air
National Guard, whose deaths occurred
under the conditions described in
§38.620(h).

(C) Members of the Reserve Officers’
Training Corps of the Army, Navy, or
Air Force whose deaths occurred under
the conditions described in § 38.620(c).

(D) Individuals who separated from
military service and were entitled to
retired pay under chapter 1223 of title
10 [10 U.S.C. 12731 et seq.], as
described in and subject to § 38.620(g).

(E) Individuals who served in the
organized military forces of the
Government of the Commonwealth of
the Philippines, or who served in the
New Philippine Scouts, as described in
and subject to § 38.620(h).

(F) Individuals, or spouses of such
individuals, who were naturalized
pursuant to sec. 2(1) of the Hmong
Veterans’ Nationalization Act of 2000,
as described in and subject to
§38.6200(j).

(ii) An individual described in
paragraph (a)(2)(i) of this section is
eligible for a headstone or marker
provided under paragraph (a)(2) of this
section if:

(A) The individual died on or after
November 1, 1990; or
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(B) They were a Medal of Honor
recipient and served in the Armed
Forces on or after April 6, 1917.

(iii) In lieu of a headstone or marker
provided under paragraph (a)(2) of this
section, veterans described in paragraph
(a)(2)(i)(A) of this section are eligible for
a medallion to be affixed to their
privately purchased headstone or
marker if they served in the Armed
Forces on or after April 6, 1917.

(b) General—(1) Application. (i) When
burial occurs in a cemetery that uses the
National Cemetery Administration
(NCA) electronic ordering system (e.g.,
national cemetery, State veterans’
cemetery, or military post cemetery), the
headstone or marker provided under
paragraph (a)(1) or (a)(2) of this section
will be ordered by the applicable
cemetery as part of the process of
arranging burial.

(ii) When burial occurs in a cemetery
that does not use NCA'’s electronic
ordering system (e.g., private or local
government cemetery), an applicant, as
defined in paragraph (c)(1) of this
section, may either:

(A) Request a burial headstone or
marker provided under paragraph (a)(1)
or (2) of this section by completing and
submitting VA Form 40-1330, Claim for
Standard Government Headstone or
Marker; or

(B) Request a medallion provided
under paragraph (a)(2)(iii) of this section
to be affixed to a privately purchased
headstone or marker, by completing and
submitting VA Form 40-1330M, Claim
for Government Medallion for
Placement in a Private Cemetery.

(iii) VA Forms 40-1330 and 40—
1330M include application and
submission instructions as well as
additional information related to
emblems of belief, and are accessible
through the following links: https://
www.va.gov/vaforms/va/pdf/VA40-
1330.pdf, and https://www.va.gov/
vaforms/va/pdf/VA40-1 330M.f3df.

(A) An applicant for a buria
headstone or marker for an unmarked
grave provided under paragraph (a)(1) of
this section, for placement in a private
cemetery or a local government
cemetery, must certify on VA Form 40—
1330 that such headstone or marker will
be placed on or at the grave for which
it is requested.

(B) An applicant for a burial
headstone or marker for a marked grave
provided under paragraph (a)(2) of this
section, for placement in a private
cemetery or a local government
cemetery, must certify on VA Form 40—
1330 that such headstone or marker will
be placed on the grave for which it is
requested, or if such placement is not
possible or practicable, as close as

possible to the grave within the grounds
of the cemetery in which the grave is
located.

(C) A representative of a private
cemetery or local government cemetery
that accepts delivery of a burial
headstone or marker provided under
paragraph (a)(1) or (2) of this section
must certify on VA Form 40-1330 that
placement of the headstone or marker
adheres to the policies or guidelines of
the cemetery in which the grave is
located.

(2) Styles, types, and inscriptions. The
styles and types of burial headstones
and markers provided under paragraphs
(a)(1) and (2) of this section, as well as
the inscriptions thereon to include an
emblem of belief, will be provided in
accordance with VA policy as well as in
a manner consistent with 38 U.S.C.
2306(c) and 2404(c).

(i) The styles and types of burial
headstones and markers made available
for selection, as well as the inscriptions
thereon, may be limited in accordance
with certain requirements, including but
not limited to aesthetic or
administrative requirements of the
cemetery in which the headstone or
marker will be placed.

(ii) The same styles and types of
headstones and markers made available
for selection by requestors of headstones
and markers provided for unmarked
graves under paragraph (a)(1) of this
section shall be made available for
requestors of headstones or markers for
marked graves provided under
paragraph (a)(2) of this section.

(iii) Upon request under paragraph
(b)(1)(@) or (ii) of this section, a
headstone, marker, or medallion
provided under paragraph (a)(1) or (2) of
this section shall signify the deceased’s
status as a Medal of Honor recipient as
applicable.

(iv) If an emblem of belief is requested
that is not offered in VA’s inventory of
images for emblems of belief, additional
requirements apply under § 38.632.

(3) Replacement. (i) Upon request, VA
will replace a Government-furnished
burial headstone, marker, or medallion,
if the previously furnished headstone,
marker, or medallion:

(A) Is damaged beyond repair; or

(B) Has deteriorated to the extent it no
longer serves to identify the buried
decedent (e.g., identifying elements of
an inscription are not legible, such as a
decedent’s name or a grave number for
an unknown decedent) or, in the case of
a medallion, no longer serves to identify
the buried decedent as a veteran or as
a Medal of Honor recipient if applicable;
or

(C) Has been stolen or vandalized; or

(D) Is the incorrect style or type for
the veteran’s era of service; or

(E) Requires changing or adding
inscription information for the
following reasons:

(1) To correct errors in factual
information (such as name or dates of
birth or death) provided to VA as part
of the initial application process;

(2) To indicate information related to
the deceased’s military service that is
provided to VA after the initial
application process (such as the
deceased’s posthumous receipt of
military awards);

(3) To identify on a single headstone
or marker multiple decedents who are
each eligible for a headstone or marker
and who are buried in the same
gravesite in a cemetery, to include
identification of a spouse or dependent
in accordance with 38 U.S.C. 2306(g)(1);
or

(4) To indicate the deceased’s status
as a Medal of Honor recipient if
applicable, for a headstone or marker
provided for a marked grave under
paragraph (a)(2) of this section, in
accordance with 38 U.S.C.
2306(d)(5)(B).

(5) For any reason not listed in
paragraphs (b)(3)(i)(E)(1) through (4) of
this section, if the request to change or
add inscription information is received
from the decedent’s next of kin as
indicated in NCA’s records systems,
within six months of the initial
headstone or marker being provided.

(ii) To the extent practicable,
replacement burial headstones and
markers will be of the same style and
type (to include inscription information)
as those headstones or markers being
replaced, except that style, type, or
inscription information may differ for
replacements if the reason for
replacement is correction of the style,
type, or inscription under one of the
criteria in paragraphs (b)(3)(i)(D) and (E)
of this section.

(iii) Requests to replace Government-
furnished burial headstones, markers, or
medallions are made as follows:

(A) Through NCA’s electronic
ordering systems, when the headstone,
marker, or medallion to be replaced is
located in a cemetery that uses NCA
electronic ordering systems; or

(B) By completing and submitting VA
Form 40-1330 or VA Form 40-1330M,
when the headstone, marker, or
medallion to be replaced is located in a
cemetery that does not use NCA’s
electronic ordering systems.

(4) Limitations. (i) VA will not pay
costs associated with installing a burial
headstone or marker provided under
this section for placement in a non-
national cemetery, but VA will deliver
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such headstone or marker directly to the
non-national cemetery where the grave
is located or to a receiving agent for
delivery to the cemetery.

(ii) VA will not pay costs associated
with affixing a medallion provided
under paragraph (a)(2) of this section to
a privately purchased headstone or
marker in a non-national cemetery, but
VA will deliver such medallion directly
to the applicant.

(5) Ownership, alteration, and
disposition. (i) All Government-
furnished headstones, markers, and
medallions remain the property of the
United States Government in perpetuity
and should not be defaced or altered in
any way. Knowingly converting
Government property to private use
(such as using whole or partial
headstones or markers in structures or
landscaping, or offering such items for
sale) is a violation of Federal law under
18 U.S.C. 641.

(ii) Under 38 CFR 1.218(b)(5), the
destruction, mutilation, defacement,
injury, or removal of any monument,
gravestone, or other structure within the
limits of any national cemetery is
prohibited, with an associated fine of
$500. Under 18 U.S.C. 1361, willful
depredation of any property of the
United States (i.e., a headstone or
marker in a non-national cemetery) shall
be punishable by a fine or imprisonment
under title 18, U.S.C.

(ii1) When a Government-furnished
burial headstone, marker, or medallion
is removed from any cemetery it should
be properly disposed. Unless a
headstone or marker that has been
removed from a cemetery would be
maintained by NCA for historic
purposes, or in cases of disinterment
would be relocated to a different
gravesite, such headstones or markers
made of stone must be physically
broken into small enough pieces to
ensure no portion of the inscription is
legible and to ensure no part is available
for any private, personal, or commercial
use, and those made of bronze must be
returned to VA for recycling.

(c) Definitions—(1) Applicant. An
applicant for a burial headstone or
marker for an eligible deceased
individual, or an applicant for a
medallion to be affixed to a privately

urchased headstone or marker, may be:

(i) A decedent’s family member,
which includes the decedent’s spouse or
individual who was in a legal union as
defined in 38 CFR 3.1702(b)(1)(ii) with
the decedent; a child, parent, or sibling
of the decedent, whether biological,
adopted, or step relation; and any lineal
or collateral descendant of the decedent;

(ii) A personal representative, as
defined in § 38.600(a)(8);

(iii) A representative of a
congressionally chartered Veterans
Service Organization;

(iv) An individual employed by the
relevant state or local government
whose official responsibilities include
serving veterans and families of
veterans, such as a state or county
veterans service officer;

(v) Any individual who is
responsible, under the laws of the
relevant state or locality, for the
disposition of the unclaimed remains of
the decedent or for other matters
relating to the interment or
memorialization of the decedent; or

(vi) Any individual, if the dates of
service of the veteran to be
memorialized, or on whose service the
eligibility of another individual for
memorialization is based, ended prior to
April 6, 1917.

(2) Ascertainable. Ascertainable
means inscribed on the headstone or
marker or discoverable from some
inscription on the headstone or marker
that corresponds to information that is
reasonably accessible by the public (e.g.,
a corresponding burial ledger at the
cemetery, or publicly available burial
information accessible on the internet).

(3) Local government. Local
government means the administrative
body of a geographic area that is not a
state, such as a county, city, or town.

(4) Medal of Honor recipient. Medal of
Honor recipient means an individual
who is awarded the Medal of Honor
under sec. 3741, 6241, or 8741 of title
10 or sec. 491 of title 14, United States
Code.

(5) Privately purchased and durable
headstone or marker. Privately
purchased and durable headstone or
marker means a headstone or marker
that was not purchased or provided by
the Government, and that is made of a
material (such as but not limited to
stone) that is lasting and not anticipated
to unduly degrade under exposure to
the environment in which it is placed.

(6) Unmarked grave. Unmarked grave
means a grave in a cemetery where:

(i) A Government-furnished
headstone or marker has not been
erected or installed at the grave, or the
condition of a Government-furnished
headstone or marker erected or installed
at the grave warrants replacement under
paragraph (b)(3) of this section; and

(ii) A privately purchased and durable
headstone or marker, from which the
buried individual’s name (if known) is
ascertainable:

(A) Has not been erected or installed
at the grave; or

(B) Is damaged beyond repair; or

(C) Has deteriorated to the extent it no
longer serves to identify the buried

decedent (e.g., identifying elements of
an inscription are not legible); or
(D) Has been stolen or vandalized.

(Authority: 38 U.S.C. 2306, 2402, 2404; sec.
203(b), Pub. L. 110-157, 121 Stat. 1831).

(The Office of Management and Budget
has approved the information collection
requirements in this section under
control number 2900-0222.)

m 5. Revise § 38.361 to read as follows:

§38.631
markers.

(a) Eligibility. (1) VA will furnish,
when requested under paragraph (b)(1)
of this section, a memorial headstone or
marker to commemorate the following
individuals whose remains are
unavailable:

(i) A veteran (which includes an
individual who dies in the active
military, naval, or air service), where the
headstone or marker may be provided
for a national cemetery, State veterans
cemetery, a private cemetery, or local
government cemetery;

(ii) A veteran’s spouse or surviving
spouse (which includes a surviving
spouse who had a subsequent
remarriage) who died on or after
November 11, 1998, where the
headstone or marker may be provided
for a national cemetery or a State
veterans cemetery;

(iii) A veteran’s dependent child who
died on or after November 11, 1998,
where that headstone or marker may be
provided for a national cemetery or a
State veterans cemetery, if that
dependent child is:

(A) Under the age of 21 years;

(B) Under the age of 23 years if
pursuing a course of instruction at an
approved educational institution; or

(C) Unmarried and became
permanently physically or mentally
disabled and incapable of self-support
before reaching the age of 21 years, or
before reaching the age of 23 years if
pursuing a course of instruction at an
approved educational institution.

(2) When VA has furnished a burial
headstone or marker under
§38.630(a)(1), VA will, if feasible, add
a memorial inscription to that headstone
or marker (or provide a replacement
headstone or marker to newly include a
memorial inscription) rather than
furnishing a separate memorial
headstone or marker for the surviving
spouse or eligible dependent child of
such individual, in accordance with 38
U.S.C. 2306(g)(1).

(3) When VA has furnished a
memorial headstone or marker under
paragraph (a)(1) of this section for
purposes of commemorating a veteran
or an individual who died in the active

Memorial headstones and
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military, naval, or air service, VA will,
if feasible, add a memorial inscription to
that headstone or marker (or provide a
replacement headstone or marker to
newly include a memorial inscription)
rather than furnishing a separate
memorial headstone or marker for the
surviving spouse or eligible dependent
child of such individual, in accordance
with 38 U.S.C. 2306(g)(2).

(b) General—(1) Application. (i) An
applicant, as defined in paragraph (c)(1)
of this section, may request a memorial
headstone or marker by completing and
submitting VA Form 40-1330, Claim for
Standard Government Headstone or
Marker. VA Form 40-1330 includes
application and submission instructions
and is accessible through the following
link: https://www.va.gov/vaforms/va/
pdf/VA40-1330.pdf.

(ii) A representative of a private
cemetery or local government cemetery
that accepts delivery of a memorial
headstone or marker must certify on VA
Form 40-1330 that placement of the
headstone or marker adheres to the
policies or guidelines of the cemetery in
which the grave is located.

(2) Styles, types, and inscriptions. The
styles and types of memorial headstones
and markers provided under this
section, as well as the inscriptions
thereon to include emblems of belief,
will be provided in accordance with VA
policy as well as in a manner consistent
with 38 U.S.C. 2306(c).

(i) The styles and types of memorial
headstones and markers made available
for selection, as well as the inscriptions
thereon, may be limited in accordance
with certain requirements, including but
not limited to aesthetic or
administrative requirements of a
cemetery.

(ii) All inscriptions for memorial
headstones and markers must be
preceded by the phrase “In Memory
of”.

(ii1) If an emblem of belief is
requested that is not offered in VA’s
inventory of images for emblems of
belief, additional requirements apply
under § 38.632.

(3) Replacement. (i) Upon request, VA
will replace a Government-furnished
memorial headstone or marker, if the
previously furnished headstone or
marker:

(A) Is damaged beyond repair; or

(B) Has deteriorated to the extent it no
longer serves to identify the decedent
(e.g., identifying elements of an
inscription are not legible, such as a
decedent’s name); or

(C) Has been stolen or vandalized; or

(D) Is the incorrect style or type for
the veteran’s era of service; or

(E) Requires changing or adding
inscription information for the
following reasons:

(1) The inscription is not preceded by
the phrase “In Memory Of”’; or

(2) To correct errors in factual
information (such as name or dates of
birth or death) provided to VA as part
of the initial application process; or

(3) To indicate information related to
the deceased’s military service that is
provided to VA after the initial
application process (such as the
deceased’s posthumous receipt of
military awards); or

(4) To identify a spouse or dependent
in accordance with 38 U.S.C. 2306(g)(2);
or

(5) For any reason not listed in
paragraphs (b)(3)(i)(E)(1) through (4) of
this section, if the request to add or
change inscription information is
received from the decedent’s next of kin
as indicated in NCA’s records systems,
within six months of the headstone or
marker initially being provided.

(ii) To the extent practicable,
replacement memorial headstones and
markers will be of the same style and
type (to include inscription information)
as those being replaced, except that
style, type, or inscription content may
differ for replacement headstones and
markers if one of the criteria under
paragraphs (b)(3)(i)(D) and (E) of this
section is the reason for replacement.

(iii) Requests to replace Government-
furnished memorial headstones and
markers are made as follows:

(A) Through NCA’s electronic
ordering systems, when the headstone
or marker to be replaced is located in a
cemetery that uses NCA electronic
ordering systems; or

(B) By completing and submitting VA
Form 40-1330, when the headstone or
marker to be replaced is located in a
cemetery that does not use NCA’s
electronic ordering systems.

(4) Limitations. VA will not pay the
cost of installing a memorial headstone
or marker provided under this section
for placement in any cemetery that is
not a national cemetery, but will deliver
the headstone or marker directly to such
cemetery or to a receiving agent for
delivery to the cemetery.

(5) Ownership, alteration, and
disposition. (i) All Government-
furnished memorial headstones and
markers remain the property of the
United States Government in perpetuity,
and should not be defaced or altered in
any way. Knowingly converting
Government property to private use
(such as using whole or partial
headstones or markers in structures or
landscaping, or offering such items for

sale) is a violation of Federal law under
18 U.S.C. 641.

(ii) Under 38 CFR 1.218(b)(5), the
destruction, mutilation, defacement,
injury, or removal of any monument,
gravestone, or other structure within the
limits of any national cemetery is
prohibited, with an associated fine of
$500. Under 18 U.S.C. 1361, willful
depredation of any property of the
United States (i.e., a headstone or
marker in a non-national cemetery) shall
be punishable by a fine or imprisonment
under title 18, U.S.C.

(iii) When a Government-furnished
memorial headstone or marker is
removed from any cemetery (due to it
warranting replacement under
paragraph (b)(3) of this section), it
should be properly disposed. Unless a
memorial headstone or marker that has
been removed from a cemetery would be
maintained by NCA for historic
purposes, such headstones and markers
made of stone must be physically
broken into small enough pieces to
ensure no portion of the inscription is
legible and to ensure no part is available
for any private, personal, or commercial
use, and those made of bronze must be
returned to VA for recycling.

(c) Definitions—(1) Applicant. An
applicant for a memorial headstone or
marker, to commemorate an eligible
individual under paragraph (a)(1) of this
section, must be a member of the
decedent’s family, which includes: The
decedent’s spouse or individual who
was in a legal union as defined in 38
CFR 3.1702(b)(1)(ii) with the decedent;
a child, parent, or sibling of the
decedent, whether biological, adopted,
or step relation; and any lineal or
collateral descendant of the decedent.

(2) Unavailable remains. An
individual’s remains are considered
unavailable if they:

(i) Have not been recovered or
identified; or

(ii) Were buried at sea, whether by the
individual’s own choice or otherwise; or

(iii) Were donated to science; or

(iv) Were cremated and the ashes
scattered without interment of any
portion of the ashes.

(Authority: 38 U.S.C. 2306, 2402, 2404).

m 6. Amend § 38.632 by:

m a. Revising the section heading and
paragraph (a).

m b. Removing paragraph (c).

m c. Redesignating paragraphs (d)
through (h) as paragraphs (c) through
(g), respectively.

m d. In newly redesignated paragraph
(c), revising the table.

m e. In newly redesignated paragraph (f),
revising paragraphs (f)(2) and (5).

m . In newly redesignated paragraph (g):
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m i. Revising paragraphs (g)(1) and (2).

m ii. Redesignating paragraphs (g)(3) and
(4) as paragraphs (g)(4) and (5),
respectively.

m iii. Adding new paragraph (g)(3).

The revisions and addition read as
follows:

§38.632 Emblems of belief.
(a) General. This section contains
procedures for requesting the

inscription of new emblems of belief on
Government-furnished headstones and
markers.

* * * * *

(C)* EE

If the burial or memorialization of an eligible individual is in a:

The applicant must:

(1) Federally-administered cemetery or a State veterans cemetery that

uses the NCA electronic ordering system.

(2) Private cemetery (deceased eligible veterans only), Federally-ad-
ministered cemetery, or a State veterans cemetery that does not use

the NCA electronic ordering system.

(i) Submit a written request to the director of the cemetery where burial
is requested indicating that a new emblem of belief is desired for in-
scription on a Government-furnished headstone or marker; and

(i) Provide the information specified in paragraph (d) of this section to
the NCA Director of Memorial Programs Service.

(i) Submit a completed VA Form 40-1330 to the NCA Director of Me-
morial Programs Service, indicating in the REMARKS section of the
form that a new emblem of belief is desired; and

(i) Provide the information specified in paragraph (d) of this section to
the NCA Director of Memorial Programs Service.

* * * * *
* k%

(2) The applicant has submitted a
certification concerning the emblem that
meets the requirements of paragraph
(d)(1) of this section.

(i) In the absence of evidence to the
contrary, VA will accept as genuine an
applicant’s statement regarding the
sincerity of the religious or functionally
equivalent belief system of a deceased
eligible individual. If a factual dispute
arises concerning whether the requested
emblem represents the sincerely held
religious or functionally equivalent
belief of the decedent, the Director will
evaluate whether the decedent gave
specific instructions regarding the
appropriate emblem during his or her
life and the Under Secretary will resolve
the dispute on that basis.

(ii) In the absence of such
instructions, the Under Secretary will
resolve the dispute in accordance with
the instructions of the decedent’s
surviving spouse. If the decedent is not
survived by a spouse, the Under
Secretary will resolve the dispute in
accordance with the agreement and
written consent of the decedent’s living
next-of-kin. For purposes of resolving
such disputes under this section, next-
of-kin means the living person(s) first
listed as follows:

(A) The decedent’s children 18 years
of age or older, or if the decedent does
not have children; then

(B) The decedent’s parents, or if the
decedent has no surviving parents; then

(C) The decedent’s siblings.

* * * * *

(5) The emblem meets the technical
requirements for inscription specified in
paragraph (d)(2) of this section.

(g * * * (1) A decision will be made
on all complete applications. A request
to inscribe a new emblem on a
Government-furnished headstone or
marker shall be granted if the Under

Secretary for Memorial Affairs finds that
the request meets each of the applicable
criteria in paragraph (f) of this section.
In making that determination, if there is
an approximate balance between the
positive and negative evidence
concerning any fact material to making
that determination, the Under Secretary
shall give the benefit of the doubt to the
applicant. The Under Secretary shall
consider the recommendation of the
Director of NCA’s Office of Field
Programs and may consider information
from any source.

(2) If the Under Secretary for
Memorial Affairs determines that
allowing the inscription of a particular
proposed emblem would adversely
affect the dignity and solemnity of the
cemetery environment or that the
emblem does not meet the technical
requirements for inscription, the Under
Secretary shall notify the applicant in
writing and offer to the applicant the
option of either:

(i) Omitting the part of the emblem
that is problematic while retaining the
remainder of the emblem, if this is
feasible; or

(ii) Choosing a different emblem to
represent the religious or functionally
equivalent belief that does not have
such an adverse impact.

(3) Applicants will have 60 days from
the date of the notice to cure any
adverse impact or technical defect
identified by the Under Secretary. Only
if neither option is acceptable to the
applicant, the applicant’s requested
alternative is also unacceptable, or the
applicant does not respond within the
60-day period, will the Under Secretary
ultimately deny the application.

* * * * *

§38.633 [Amended]

m 7. Amend § 38.633 by removing the
last sentence in paragraph (a)(2).

PART 39—AID FOR THE
ESTABLISHMENT, EXPANSION, AND
IMPROVEMENT, OR OPERATION AND
MAINTENANCE, OF VETERANS
CEMETERIES

m 8. The authority citation for part 39 is
revised to read as follows:

Authority: 38 U.S.C. 101, 501, 2408, 2411,
3765.

Subpart A—General Provisions

§39.10 [Amended]

m 9. Amend § 39.10 by removing “38
CFR 38.600(b)” every place it currently
appears and adding 38 CFR 38.600(a)”
in its place.

[FR Doc. 2019-00375 Filed 2-5-19; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2018-0301; FRL-9988-99-
Region 4]

Air Plan Approval; NC: Readoption of
Air Quality Rules and Removal of
Oxygenated Gasoline Rules

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
several State Implementation Plan (SIP)
revisions submitted by the North
Carolina Department of Environmental
Quality, Division of Air Quality (DAQ),
on March 21, 2018, readopting and
amending several air quality rules, and
requesting to remove the rules for the
oxygenated gasoline program. One of
these SIP revisions also contains a non-
interference demonstration, which
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concludes that removing the oxygenated
gasoline rules would not interfere with
attainment or maintenance of the
National Ambient Air Quality Standards
(NAAQS). EPA has preliminarily
determined that North Carolina’s March
21, 2018, SIP revisions are consistent
with the applicable provisions of the
Clean Air Act (CAA or Act).

DATES: Comments must be received on
or before March 8, 2019.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2018-0301 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Kelly Sheckler, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303—8960. The telephone
number is (404) 562—9222. Ms. Sheckler
can also be reached via electronic mail
at sheckler.kelly@epa.gov.
SUPPLEMENTARY INFORMATION:

1. Overview

EPA is proposing to approve several
SIP revisions submitted by North
Carolina on March 21, 2018, seeking to
readopt and amend various air quality
rules, and to remove the rules for the
oxygenated gasoline program from
North Carolina’s SIP. To support the
request to remove the rules for the
oxygenated gasoline program from the
SIP, North Carolina’s March 21, 2018,
SIP revision contains technical support
materials to demonstrate that the
removal of the rules will not interfere

with attainment or maintenance of any
NAAQS or with any other applicable
requirement of the CAA. Specifically,
these SIP revisions address State
regulations amended or readopted in
15A North Carolina Administrative
Code (NCAC) 02D Sections .0100,
Definitions and References, .0200, Air
Pollution Sources, .0300, Air Pollution
Emergencies, and .0400, Ambient Air
Quality Standards, and the removal of
rules in 15A NCAC 02D Section .1300,
Oxygenated Gasoline Standard
(hereinafter referred to as the
oxygenated gasoline program).! The
March 21, 2018, SIP revision also
includes changes to the Transportation
Conformity Rules in 15A NCAC 02D
Section .2000, however, in this action,
EPA will not be addressing those
amendments.

EPA’s analysis of North Carolina’s
March 21, 2018, SIP revisions that are
the subject of this proposed rule is
organized into three parts under Section
II. Part A provides the background,
analysis, and the non-interference
demonstration for the removal of North
Carolina’s oxygenated gasoline program;
Part B contains information regarding
rules submitted for readoption only; and
Part C contains information regarding
rules submitted for amendment.

II. Analysis of North Carolina’s March
21, 2018, SIP Revisions

A. Removal of the Oxygenated Gasoline
Program

1. Background

Under section 211(m) of the CAA,
states with areas designated
nonattainment for carbon monoxide
(CO) with certain design values were
required to submit revisions to their
SIPs and implement oxygenated
gasoline programs by no later than
November 15, 1992.2 For North
Carolina, the Raleigh-Durham and
Winston-Salem areas were designated as
nonattainment for the 8-hour CO
standard with design values triggering
the requirements of CAA section 211(m)
for oxygenated gasoline. See 56 FR
56694 (November 6, 1991); 57 FR 56762
(November 30, 1992).3 As a result, the

1In the table of North Carolina regulations
federally approved into the SIP at 40 CFR
52.1770(c), 15A NCAC 02D is referred to as
“Subchapter 2D Air Pollution Control
Requirements.”

2 Oxygenates are fuel additives that contain
oxygen, usually in the form of alcohol or ether.
Oxygenates can enhance fuel combustion and
thereby reduce exhaust emissions. Some oxygenates
also boost gasoline octane. Because CO emissions
from gasoline-fueled vehicles tend to increase in
cold weather, the control period for oxygenated
gasoline programs is during the winter months.

3Under CAA section 211(m), the triggering CO
design value is 9.5 parts per million (ppm) or above.

State submitted, and EPA approved, an
oxygenated gasoline program for the
areas of Raleigh-Durham and Winston-
Salem. North Carolina included the
Charlotte CO nonattainment area in the
program’s coverage in its SIP, although
it was not required to implement such
a program for that area. See 59 FR 33683
(June 30, 1994).

The CAA established an attainment
date of December 31, 1995, for all CO
areas triggering the CAA section 211(m)
requirements such as the Raleigh-
Durham and Winston-Salem areas, and
areas below that trigger, such as
Charlotte, had to attain by November 15,
1995. Section 107(d)(3)(E) of the CAA
sets out the requirements that an area
must meet in order to be redesignated
from nonattainment to attainment,
including that the area must have a
fully-approved maintenance plan
pursuant to section 175A of the CAA. A
maintenance plan, as defined in section
175A(a) of the CAA, is a revision to the
SIP to provide for the maintenance of
the NAAQS for the air pollutant in
question in the area concerned for at
least 10 years after the redesignation.
CAA section 175A(d) requires that such
plans include contingency provisions,
as necessary, to promptly correct any
violation of the NAAQS that occurs after
redesignation of an area; this includes
implementation of controls measures
that were contained in the SIP prior to
redesignation. In 1994, EPA approved
North Carolina’s request to redesignate
the Winston-Salem area to attainment
for the CO NAAQS and approved the
initial 10-year maintenance plan for the
area. See 59 FR 48399 (September 21,
1994). In 1995, EPA approved the
redesignation of the Charlotte and
Raleigh-Durham areas to attainment for
the CO NAAQS and approved the initial
10-year maintenance plans for those
areas as well. See 60 FR 39258 (August
2, 1995). The initial 10-year
maintenance plans included the
continued use of the oxygenated
gasoline program for the Raleigh-
Durham area. For the Charlotte and
Winston-Salem areas, the initial 10-year
maintenance plans included the
oxygenated gasoline program as a
contingency measure.

Subsequently, on October 19, 1995,
North Carolina submitted a proposed
SIP revision requesting that the

Raleigh-Durham had a design value of 10.9 ppm,
and Winston-Salem had a design value of 9.7 ppm
(based on 1988 and 1989 data). The Charlotte area
was a pre-1990 nonattainment area and was
designated by operation of law, but the area had a
design value of 8.4 ppm (based on 1988 and 1989
data), which is below the 9.5 ppm. See 56 FR 56694
(November 6, 1991) and 57 FR 56762 (November 30,
1992).
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oxygenated gasoline program for the
Raleigh-Durham CO maintenance area
be moved from the maintenance plan to
the contingency measures portion of the
maintenance plan. The request was
based on a revised vehicle miles
traveled analysis which demonstrated
that the CO NAAQS could be
maintained without the continued use
of the oxygenated gasoline program. See
60 FR 56127 (November 7, 1995).4

Eight years after redesignation of an
area to attainment, CAA section 175A(b)
requires the state to submit an update to
the original maintenance plan to
provide for the maintenance of the
NAAQS for another 10 years after the
initial 10-year period has expired (this
is known as the second 10-year
maintenance plan). North Carolina’s
second 10-year maintenance plan for the
Charlotte, Raleigh-Durham and
Winston-Salem areas was approved by
EPA on March 24, 2006 (71 FR 14817).
The plan included the oxygenated
gasoline program as a contingency
measure for all three areas.5 In 2015, the
20-year maintenance plan periods
(covering the initial 10-year
maintenance period and the second 10-
year maintenance period) expired for all
three areas. Specifically, the end date
for the 20-year maintenance plan period
for the Charlotte and Raleigh-Durham
(Wake and Durham counties) areas was
September 18, 2015, and the end date
for the 20-year maintenance plan period
for the Winston-Salem area (Forsyth
county) was May 23, 2015.6

4EPA analyzed this request and proposed to
approve the revision in 1995. See 60 FR 56127,
November 7, 1995. EPA received no comments on
its proposed action. On June 20, 2007, EPA clarified
that it ultimately finalized its approval in 2006. See
72 FR 33692.

50n June 20, 2013, (78 FR 37118), EPA approved
North Carolina’s request to convert the second 10-
year maintenance plans to limited maintenance
plans. A limited maintenance plan generally
includes all the elements for a full section 175A
maintenance plan except that a limited
maintenance plan is not required to include motor
vehicle emissions budgets for transportation
conformity purposes. See the October 6, 1995,
Memorandum from Joseph W. Praise to the Air
Branch Chiefs, Regions I-X, entitled “Limited
Maintenance Plan Option for Nonclassifiable CO
Nonattainment Areas.”

6 While these areas have all reached the end of
their 20-year maintenance period, the second 10-
year maintenance plan does not cease to be
effective. Rather, the terms of the maintenance plan
(including all measures and requirements) remain
in effect until the State submits, and EPA approves,
a revision to the plan consistent with the anti-
backsliding requirements of CAA section 110(1) and

2. What are the CAA requirements for
the removal of the oxygenated gasoline
program in North Carolina?

One of North Carolina’s March 21,
2018, SIP revisions seeks to remove the
State’s oxygenated gasoline program
from the North Carolina SIP. As noted
above, that program is included as a
contingency measure in the State’s
second 10-year maintenance plan for the
Charlotte, Raleigh-Durham, and
Winston-Salem CO maintenance areas
pursuant to the requirements of CAA
section 175A(d). However, the
requirement in section 175(A)(d) for
contingency measures to include all
control measures contained in the SIP
prior to redesignation does not preclude
the removal of contingency measures
from the maintenance plan once the
second 10-year maintenance plan period
has expired. Here, the Charlotte,
Raleigh-Durham, and Winston-Salem
areas’ second 10-year maintenance plan
periods expired in 2015, as described
above. Thus, section 175A(d) does not
preclude the removal from the SIP of the
oxygenated gasoline program for these
areas. North Carolina’s March 21, 2018,
SIP revision seeking such a removal
must, however, still comply with the
requirements of CAA sections 110(l) and
193, where applicable.?

Section 110(1) requires that a revision
to the SIP not interfere with any
applicable requirement concerning
attainment and reasonable further
progress (as defined in section 171), or
any other applicable requirement of the
Act. EPA’s criterion for determining the
approvability of North Carolina’s March
21, 2018, SIP revision is whether the
non-interference demonstration
associated with the removal of the
oxygenated gasoline program for the
Charlotte, Raleigh-Durham, and
Winston-Salem areas satisfies section
110(1).

EPA evaluates each section 110(1)
non-interference demonstration on a
case-by-case basis considering the
circumstances of each SIP revision. EPA
interprets 110(1) as applying to all

CAA section 193, if applicable. North Carolina’s
March 21, 2018, SIP revision is such a request and
the analysis of that request for consistency with the
CAA’s anti-backsliding requirements follows in
Section II.A.2 below.

7 CAA section 193 is not applicable to the instant
SIP revision because the oxygenated gasoline
program was not a control measure required to be
adopted into the SIP by North Carolina for these
areas prior to November 15, 1990.

NAAQS that are in effect, including
those that have been promulgated but
for which EPA has not yet made
designations. The degree of analysis
focused on any NAAQS in a non-
interference demonstration varies
depending on the nature of the
emissions associated with the proposed
SIP revision. With regards to the
removal of the oxygenated gasoline
program in North Carolina, the most
relevant pollutant to consider is CO.
EPA’s analysis of North Carolina’s
March 21, 2018, SIP revision pursuant
to section 110(l) is provided below.

3. What is EPA’s analysis of North
Carolina’s non-interference
demonstration?

a. Overall Preliminary Conclusions

On March 21, 2018, DAQ submitted a
revision to North Carolina’s SIP-
approved oxygenated gasoline program,
along with a non-interference
demonstration to support the State’s
request to remove the program from the
North Carolina SIP. This demonstration
includes an evaluation of the impact
that the removal of the oxygenated
gasoline program for Charlotte
(Mecklenburg county), Raleigh-Durham
(Wake and Durham counties) and
Winston-Salem (Forsyth county) would
have on North Carolina’s ability to
attain or maintain the NAAQS in the
State. The demonstration and EPA’s
analysis of the potential impact of the
removal of the program is below.

i. Non-interference Analysis for the CO
NAAQS

EPA promulgated the CO NAAQS in
1971 and has retained the standards
since its last review of the standard in
2011. The primary NAAQS for CO
includes: (1) an 8-hour standard of 9.0
ppm, measured using the annual second
highest 8-hour concentration for two
consecutive years as the design value;
and (2) a 1-hour average of 35 ppm,
using the second highest 1-hour average
within a given year. The counties
subject to this proposed action have
monitored data below the CO NAAQS
for over 20 years.

Table 1 shows air quality data from
monitoring sites in North Carolina, for
the 8-hour CO NAAQS in the three areas
for 2010 through 2017. The design
values are all well below the CO
NAAQS (see Tables 1, 2 and 3).



2112

Federal Register/Vol. 84, No. 25/ Wednesday, February 6, 2019/Proposed Rules

TABLE 1—8-HOUR CO AIR QUALITY DATA FOR MONITORING SITES IN CHARLOTTE AREA

Annual 2nd
highest : Percent of
Year 8-hour Des(|gnn\1/;alue the standard
concentration PP of 9 ppm
(ppm)
1.7
1.5 1.7 19
1.5 1.5 17
1.6 1.6 18
1.3 1.6 18
1.2 1.3 14
1.0 1.2 13
1.3 1.3 14
TABLE 2—8-HOUR CO AIR QUALITY DATA FOR MONITORING SITES IN RALEIGH-DURHAM AREA
Annual 2nd
highest ; Percent of
Year 8-hour Des(lgnr;]/fllue the standard
concentration PP of 9 ppm
(ppm)
2010 1.3
2011 1.4 1.4 16
2012 ... 1.3 1.4 16
2013 ... 1.2 1.3 14
2014 ... 1.2 1.2 13
2015 1.2 1.2 13
2016 1.5 1.5 17
2017 1.2 1.2 13
TABLE 3—8-HOUR CO AIR QUALITY DATA FOR MONITORING SITES IN WINSTON-SALEM AREA
Annual 2nd
highest : Percent of
Year 8-hour Des(|gnn\1/)alue the standard
concentration PP of 9 ppm
(ppm)
1.9.
21 2.1 23
1.2 .. 21 23
1.7 . 1.7 19
1.5 .. 1.7 19
1.3 1.5 17
Monitor shut down in 2015.

For the 1-hour CO standard of 35
ppm, all three areas have recent design
values that range from 4 percent to 6.6
percent of the standard. For the
Charlotte area, ambient monitoring data
for 2016 and 2017 show design values
of 1.4 and 1.5 ppm, respectively. For the
Raleigh-Durham area, ambient
monitoring data for 2016 and 2017 show
design values of 2.3 and 1.6 ppm,
respectively. For the Winston-Salem
area, the design value was 1.9 ppm for
2015. The monitor was approved to be
and was shut down after 2015
monitoring season.

It is important to also note, that
emissions from vehicles have
dramatically been reduced through
federal legislative and regulatory
actions. At the time when areas were
experiencing violations of the CO

NAAQS in the 1970-1990, typical new
cars were emitting nearly 13 grams per
mile hydrocarbons (HC), 3.6 grams per
mile nitrogen oxides (NOx), and 87
grams per mile CO. Since then, EPA has
set standards to bring down levels of
these pollutants, and the auto industry
has responded by developing new
emission control technologies. As a
result, new passenger vehicles are 98—99
percent cleaner for most tailpipe
pollutants compared to the 1960s, fuels
are much cleaner—lead has been
eliminated, and sulfur levels are more
than 90 percent lower than they were
prior to regulation. U.S. cities have
much improved air quality, despite ever
increasing population and increasing
vehicle miles traveled, standards have
sparked technology innovation from
industry. Today, no areas in the United

States are violating the CO NAAQS
primarily due to the cleaner vehicle
fleet.

As stated above, North Carolina’s
oxygenated gasoline program, which
was designed to control CO from
vehicles, was moved into the
contingency portion of the Charlotte,
Raleigh-Durham and the Winston-Salem
areas’ maintenance plans, to be used
only if needed. The State has never
needed to trigger implementing the
oxygenated gasoline program.
Monitoring from 2008-2011 show that
all three areas continue to be well below
(85 percent) the 8-hour CO NAAQS. For
these reasons, EPA proposes to agree
with North Carolina’s technical
demonstration that removal of the
oxygenated gasoline program from the
State’s implementation plan would not
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interfere with maintenance of the CO
NAAQS in the State or with any other
applicable requirement of the CAA.8

ii. Non-interference Analysis for the
Fine Particulate Matter (PM,s) NAAQS

Over the course of several years, EPA
has reviewed and revised the PM, 5
NAAQS several times. On July 16, 1997,
EPA established an annual PM 5
NAAQS of 15.0 micrograms per cubic
meter (ug/m?), based on a 3-year average
of annual mean PM, s concentrations,
and a 24-hour PM» s NAAQS of 65 ug/
m3, and based on a 3-year average of the
98th percentile of 24-hour
concentrations. See 62 FR 36852 (July
18, 1997). On September 21, 2006, EPA
retained the 1997 Annual PM, s NAAQS
of 15.0 ug/m3 but revised the 24-hour
PM:.s NAAQS to 35 pg/m?3, based again
on a 3-year average of the 98th
percentile of 24-hour concentrations.
See 71 FR 61144 (October 17, 2006). On
December 14, 2012, EPA retained the
2006 24-hour PM» s NAAQS of 35 ug/m3
but revised the annual primary PM s
NAAQS to 12.0 ug/m3, based again on
a 3-year average of annual mean PMo 5
concentrations. See 78 FR 3086 (January
15, 2013).

EPA promulgated designations for the
1997 Annual PM, s NAAQS on January
5, 2005 (70 FR 944), and April 14, 2005
(70 FR 19844). On November 13, 2009
(74 FR 58699), and on January 15, 2015
(80 FR 2206), EPA published notices
determining that the entire state of
North Carolina was unclassifiable/
attainment for the 2006 daily PM, s
NAAQS and the 2012 Annual PM, 5
NAAQS, respectively.

In North Carolina’s March 21, 2018,
SIP revision, the State concluded that
the removal of the oxygenated gasoline
program would not interfere with
attainment or maintenance of the PM, 5
NAAQS. The oxygenated gasoline
program is not designed to reduce
emissions for PM; s; therefore, removing
it from the North Carolina SIP will not
have any impact on ambient
concentrations of PM, 5. EPA has
evaluated the State’s analysis and
proposes to agree with North Carolina’s
technical demonstration that removal of
the oxygenated gasoline program from
the State’s implementation plan would

8 CAA section 211(m) is an applicable
requirement of the CAA for certain CO
nonattainment areas and areas that have been
redesignated to attainment (to the extent necessary
for maintenance of the standard). However,
following the expiration of the 20-year maintenance
period (that is, at the end of the second 10-year
maintenance plan period), the area is in attainment
for CO and pursuant to CAA section 211(m)(6), an
oxygenated gasoline program is no longer required
by the Act.

not interfere with maintenance of the
PM, s NAAQS in the State.

iii. Non-Interference Analysis for the
2010 Nitrogen Dioxide (NO2) NAAQS

The 2010 NO, NAAQS is set at 100
parts per billion (ppb), based on the 3-
year average of the 98th percentile of the
yearly distribution of 1-hour daily
maximum concentrations. The annual
standard of 53 ppb is based on the
annual mean concentration. On
February 17, 2012 (77 FR 9532), EPA
designated all counties in North
Carolina as unclassifiable/attainment for
the 2010 NO, NAAQS.

Based on the technical analysis in
North Carolina’s March 21, 2018, SIP
revision, all NO, monitors in the State
are measuring below the annual NO,
standard, and all near road monitors are
measuring well below the 1-hour NO»
standard. The oxygenated gasoline
program is not designed to reduce
emissions for NO,; therefore, removing
it from the North Carolina SIP will not
have any impact on ambient
concentrations of NO,. Given the
current unclassifiable/attainment
designation and the results of North
Carolina’s emissions analysis, EPA
proposes to agree with North Carolina’s
technical demonstration that removal of
the oxygenated gasoline program from
the State’s implementation plan would
not interfere with maintenance of the
2010 NO, NAAQS in the State.

iv. Non-Interference Analysis for the
Ozone NAAQS

On July 18, 1997, EPA promulgated a
revised 8-hour ozone standard of 0.08
ppm. This standard was more stringent
than the 1-hour ozone standard that was
promulgated in 1979. On March 12,
2008, EPA revised both the primary and
secondary NAAQS for ozone to a level
of 0.075 ppm to provide increased
protection of public health and the
environment. See 73 FR 16436 (March
27, 2008). The 2008 ozone NAAQS
retains the same general form and
averaging time as the 0.08 ppm NAAQS
set in 1997, but is set at a more
protective level. Under EPA’s
regulations at 40 CFR part 50, the 2008
8-hour ozone NAAQS is attained when
the 3-year average of the annual fourth
highest daily maximum 8-hour average
ambient air quality ozone
concentrations is less than or equal to
0.075 ppm. See 40 CFR 50.15. On
October 26, 2015 (80 FR 65292), EPA
published a final rule lowering the level
of the 8-hour ozone NAAQS to 0.070

m.
pNorth Carolina is currently designated
attainment statewide for the all the
ozone NAAQS. On November 6, 2017

(82 FR 54232), EPA designated the
entire state of North Carolina
attainment/unclassifiable for the 2015 8-
hour ozone NAAQS. Additionally, all
the counties subject to this proposed
rulemaking were designated
“unclassifiable/attainment” for the 2008
8-hour ozone NAAQS on May 21, 2012.
See 77 FR 30088.

Given the current unclassifiable/
attainment designation and the results
of North Carolina’s emissions analysis,
EPA proposes to agree with North
Carolina’s technical demonstration that
removal of the oxygenated gasoline
program from the State’s
implementation plan would not
interfere with maintenance of the ozone
NAAQS in the State.

v. Non-Interference Analysis for the
Sulfur Dioxide (SO,) NAAQS

On June 22, 2010 (75 FR 35520), EPA
revised the 1-hour SO, NAAQS to 75
ppb which became effective on August
23, 2010. On August 5, 2013 (78 FR
47191), EPA initially designated
nonattainment only in areas with
violating 2009-2011 monitoring data.
EPA did not designate any county in
North Carolina for the 2010 1-hour SO,
NAAQS as part of the initial
designation. On March 2, 2015, a
Consent Decree was entered by order of
the United States District Court for the
Northern District of California requiring
EPA to complete designations for the
remaining areas in the Country by three
specific deadlines according to a court-
ordered schedule.® For North Carolina,
EPA designated the entire state
attainment/unclassifiable for SO on
December 21, 2017 (effective April 9,
2018 https://www.gpo.gov/fdsys/pkg/
FR-2018-01-09/pdf/2017-28423.pdf)
except for the following townships/
counties: Beaverdam Township
(Haywood County); Limestone
Township (Buncombe County); and
Cunningham Township (Person
County). Counties listed above deployed
monitors which EPA is required to
designate by December 31, 2020. Also,
a portion of Brunswick County was
designated unclassifiable effective in
August 2016.

Based on the technical analysis in
North Carolina’s March 21, 2018, SIP
revision, the State concluded that
removal of the oxygenated gasoline
program would not interfere with
attainment or maintenance of the SO,
NAAQS. The sulfur content in fuel has
been significantly decreased through
EPA’s Tier 2 and Tier 3 rulemakings

9 Copy of the Consent Decree—http://
www.epa.gov/so2designations/pdfs/201503Final
CourtOrder.pdyf.


http://www.epa.gov/so2designations/pdfs/201503FinalCourtOrder.pdf
http://www.epa.gov/so2designations/pdfs/201503FinalCourtOrder.pdf
http://www.epa.gov/so2designations/pdfs/201503FinalCourtOrder.pdf
https://www.gpo.gov/fdsys/pkg/FR-2018-01-09/pdf/2017-28423.pdf
https://www.gpo.gov/fdsys/pkg/FR-2018-01-09/pdf/2017-28423.pdf
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which tightened engine standards and
required that fuel formulations contain
reduced levels of sulfur. See 65 FR 6698
(February 10, 2000) and 81 FR 23641
(April 22, 2016). Further, the
oxygenated gasoline program is not
designed to reduce emissions for SO,
therefore, removing it from the North
Carolina SIP will not have any impact
on ambient concentrations of SO,. For
these reasons, EPA proposes to agree
with North Carolina’s technical
demonstration that removal of the
oxygenated gasoline program from the
State’s implementation plan would not
interfere with maintenance of the 2010
SO, NAAQS in the State.

vi. Non-Interference Analysis for 2008
Lead NAAQS

On November 12, 2008 (73 FR 66964),
EPA promulgated a revised primary and
secondary lead NAAQS of 0.15 ug/m3.
Under EPA’s regulations at 40 CFR part
50, the 2008 lead NAAQS are met when
the maximum arithmetic 3-month mean
concentration for a 3-year period, as
determined in accordance with
Appendix R of 40 CFR part 50, is less
than or equal to 0.15 ug/m3. See 40 CFR
50.16. On November 8, 2011 (76 FR
72907), EPA designated the entire State
of North Carolina as unclassifiable/
attainment for that NAAQS. North
Carolina’s ambient lead levels have
remained well below the standard. The
oxygenated gasoline program is not
designed to reduce emissions for lead,
therefore, removing it from the North
Carolina SIP will not have any impact
on ambient concentrations of lead. For
these reasons, EPA proposes to agree
with North Carolina’s technical
demonstration that removal of the
oxygenated gasoline program from the
State’s implementation plan would not
interfere with maintenance of the 2008
lead NAAQS in the State.

B. Rules Submitted for Readoption Only

On November 9, 2017, the North
Carolina Environmental Management
Commission amended and readopted
various air quality rules in 15A NCAC
02D.10 The rules that were submitted for
readoption with no changes are
contained in Section .0200, Air
Pollution Sources as follows: 11
.0201, Classification of Air Pollution

Sources
.0202, Registration of Air Pollution
Sources

10 This was done pursuant to the requirements of
North Carolina’s General Statute (G.S. 150B—21.3A),
adopted by the State in 2013.

11 While these readopted rules contain no
changes, the aforementioned review and readoption
made pursuant to G.S. 150B-21.3A, revises the state
effective date of the rules to January 1, 2018.

Because these readopted rules contain
no changes to the current SIP-approved
version, EPA is proposing to approve
the readopted rules into the North
Carolina SIP.

C. Amended Rules

As noted above, on November 9, 2017,
the North Carolina Environmental
Management Commission amended and
readopted various air quality rules in
15A NCAC 02D. The rules that were
amended are contained in Sections
.0100, Definitions and References,
.0200, Air Pollution Sources, .0300, Air
Pollution Emergencies, and .0400,
Ambient Air Quality Standards. More
specifically, the following rules were
amended and updated:

.0101, Definitions

.0103, Copies of Referenced Federal
Regulations

.0104, Incorporation by Reference

.0105, Mailing List

.0302, Episode Criteria

.0303, Emission Reduction Plans

.0304, Preplanned Abatement Program

.0305, Emission Reduction Plan: Alert
Level

.0306, Emission Reduction Plan:
Warning Level

.0307, Emission Reduction Plan:
Emergency Level

.0401, Purpose

.0402, Sulfur Oxides

.0404, Carbon Monoxide

.0407, Nitrogen Dioxide

.0408, Lead

.0409, PM,q Particulate Matter

.0410, PM, 5 Particulate Matter

Section .0100, Definitions is amended
to update the format of units and
references and Sections .0103, .0104,
and .0105 are amended to update
agency name, addresses and to include
web referenced documents and costs.

Section .0300, Air Pollution
Emergencies addresses the prevention of
buildup of air contaminants during an
air pollution episode to prevent a public
health emergency. Section .0302 is
amended to update the format of units,
to update who proclaims air quality
alerts and warnings and declarations of
emergency at various pollutant levels
requiring abatement actions from the
Director to the Secretary’s level with
concurrence of the Governor, to remove
obsolete pollutant levels triggering such
proclamations or declarations and to
renumber the subsections as a result of
the aforementioned changes. The
amendments to Sections .0303 and
.0304 update the format of references for
air pollution alerts, warnings and
emergencies. Sections .0305, .0306, and
.0307 are amended to eliminate
redundant language in paragraph 4 for
open burning requirements.

Section .0400, Ambient Air Quality
Standards contains the ambient air
quality standards and associated
monitoring methodologies for the State
that reflect the NAAQS. Specifically,
Sections .0401 and .0409, and .0410 are
amended to update the format of
references and acronym changes were
made to .0402, .0404, .0407, and .0408.

EPA views all of the above
amendments as minor or ministerial and
is proposing to approve these rules, as
amended, into the North Carolina SIP.

III. Incorporation by Reference

In this rule, EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with the
requirements of 1 CFR 51.5, EPA is
proposing to incorporate by reference
the following air quality rules under
Subchapter 2D Air Pollution Control
Requirements, Sections .0101,
Definitions,.0103, Copies of Referenced
Federal Regulations, .0104,
Incorporation by Reference, .0105,
Mailing List, .0201, Classification of Air
Pollution Sources, .0202, Registration of
Air Pollution Sources, .0302, Episode
Criteria, .0303, Emission Reduction
Plans, .0304, Preplanned Abatement
Program, .0305, Emission Reduction
Plan: Alert Level, .0306, Emission
Reduction Plan: Warning Level, .0307,
Emission Reduction Plan: Emergency
Level, .0401, Purpose, .0402, Sulfur
Oxides, .0404, Carbon Monoxide, .0407,
Nitrogen Dioxide, .0408, Lead, .0409,
PM, Particulate Matter, and .0410,
PM, 5 Particulate Matter, state effective
January 1, 2018. EPA has made, and will
continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region 4 office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

IV. Proposed Action

For the reasons explained above, EPA
is proposing to approve North Carolina’s
March 21, 2018, SIP revisions seeking to
readopt and amend various air quality
rules, and to remove the oxygenated
gasoline program from North Carolina’s
SIP. With regard to the oxygenated
gasoline program, EPA is proposing to
agree with North Carolina’s technical
demonstration that removal of the
program from the State’s
implementation plan will not interfere
with continued attainment or
maintenance of any applicable NAAQS
or with any other applicable
requirement of the CAA, and that the
requirements of CAA section 110(1) have
been satisfied. Specifically, EPA is
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proposing to remove oxygenated
gasoline rules under Subchapter 2D,
Sections .1300, .1301, .1302, .1303,
.1304 and .1305 in their entirety from
the North Carolina SIP.

EPA is also proposing to approve
North Carolina’s March 21, 2018, SIP
revision for the readoption without
changes of the rules identified in
Supchapter 2D, Section .0200 and for
the minor amendments to rules
identified in Sections .0100, .0300,
.0400.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This action merely proposes to
approve state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
these proposed actions:

e Are not significant regulatory
actions subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Are not Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
actions because SIP approvals are
exempted under Executive Order 12866;

¢ Do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4);

¢ Do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Are not economically significant
regulatory actions based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Are not significant regulatory
actions subject to Executive Order
13211 (66 FR 28355, May 22, 2001);

e Are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because

application of those requirements would
be inconsistent with the CAA; and

¢ Do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: December 17, 2018.
Mary S. Walker,
Acting Regional Administrator, Region 4.
[FR Doc. 2019-01112 Filed 2-5-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 174 and 180
[EPA-HQ-OPP-2018-0577; FRL-9987-08]

Receipt of Several Pesticide Petitions
Filed for Residues of Pesticide
Chemicals in or on Various
Commodities

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of filing of petitions and
request for comment.

SUMMARY: This document announces the
Agency’s receipt of several initial filings
of pesticide petitions requesting the
establishment or modification of
regulations for residues of pesticide
chemicals in or on various commodities.
DATES: Comments must be received on
or before March 8, 2019.

ADDRESSES: Submit your comments,
identified by the docket identification
(ID) number and the pesticide petition
number (PP) of interest as shown in the
body of this document, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), main telephone number: (703)
305-7090, email address:
RDFRNotices@epa.gov; or Robert
McNally, Biopesticides and Pollution
Prevention Division (7511P), main
telephone number: (703) 305-7090,
email address: BPPDFRNotices@
epa.gov. The mailing address for each
contact person is: Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460—-0001. As part of
the mailing address, include the contact
person’s name, division, and mail code.
The division to contact is listed at the
end of each pesticide petition summary.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

¢ Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

If you have any questions regarding
the applicability of this action to a
particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT for the division listed at the


http://www.epa.gov/dockets/contacts.html
http://www.epa.gov/dockets/contacts.html
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
http://www.epa.gov/dockets
mailto:BPPDFRNotices@epa.gov
mailto:BPPDFRNotices@epa.gov
mailto:RDFRNotices@epa.gov

2116

Federal Register/Vol.

84, No. 25/Wednesday, February 6,

2019 /Proposed Rules

end of the pesticide petition summary of
interest.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
http://www.epa.gov/dockets/
comments.html.

3. Environmental justice. EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low-income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. To help
address potential environmental justice
issues, the Agency seeks information on
any groups or segments of the
population who, as a result of their
location, cultural practices, or other
factors, may have atypical or
disproportionately high and adverse
human health impacts or environmental
effects from exposure to the pesticides
discussed in this document, compared
to the general population.

II. What action is the Agency taking?

EPA is announcing its receipt of
several pesticide petitions filed under
section 408 of the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
3464, requesting the establishment or
modification of regulations in 40 CFR
part 174 or part 180 for residues of
pesticide chemicals in or on various
food commodities. The Agency is taking
public comment on the requests before
responding to the petitioners. EPA is not
proposing any particular action at this
time. EPA has determined that the
pesticide petitions described in this
document contain the data or
information prescribed in FFDCA
section 408(d)(2), 21 U.S.C. 346a(d)(2);
however, EPA has not fully evaluated

the sufficiency of the submitted data at
this time or whether the data support
granting of the pesticide petitions. After
considering the public comments, EPA
intends to evaluate whether and what
action may be warranted. Additional
data may be needed before EPA can
make a final determination on these
pesticide petitions.

Pursuant to 40 CFR 180.7(f), a
summary of each of the petitions that
are the subject of this document,
prepared by the petitioner, is included
in a docket EPA has created for each
rulemaking. The docket for each of the
petitions is available at http://
www.regulations.gov.

As specified in FFDCA section
408(d)(3), 21 U.S.C. 346a(d)(3), EPA is
publishing notice of the petitions so that
the public has an opportunity to
comment on these requests for the
establishment or modification of
regulations for residues of pesticides in
or on food commodities. Further
information on the petitions may be
obtained through the petition
summaries referenced in this unit.

Amended Tolerances for Non-Inerts

PP 8F8679. (EPA-HQ-OPP-2018—
0526). Syngenta Crop Protection, LLC,
P.O. Box 18300, Greensboro, NC 27419,
proposes upon the establishment of the
tolerances references in this document
under “New Tolerances” for PP 8F8679
to remove existing tolerances in 40 CFR
part 180.665 for residues of the
fungicide sedaxane in or on soybean,
seed at 0.01 parts per million (ppm) and
pea and bean, dried shelled, except
soybean, subgroup 6C at 0.01ppm.
Contact: RD.

New Tolerance Exemptions for Inerts
(Except PIPS)

PP IN-11130. (EPA-HQ-OPP-2018-
0613). SciReg, Inc. 12733 Director’s
Loop, Woodbridge, VA 22192, on behalf
of Bayer CropScience Biologics GmbH,
Lukaswiese 4, 23970 Wismar, Germany,
requests to establish an exemption from
the requirement of a tolerance for
residues of 2-hydroxypropyl starch
(CAS Reg. No. 9049-76-7) when used as
an inert ingredient in pesticide
formulations applied to growing crops
only under 40 CFR 180.920. The
petitioner believes no analytical method
is needed because it is not required for
an exemption from the requirement of a
tolerance. Contact: RD.

New Tolerance Exemptions for Non-
Inerts (Except PIPS)

PP 8F8698. (EPA-HQ-OPP-2018—
0686). Plant Health Care, Inc., 2626
Glenwood Ave., Suite 350, Raleigh, NC
27608, requests to establish an

exemption from the requirement of a
tolerance in 40 CFR part 180 for
residues of the plant regulator Ea
Peptide 91398 in or on all food
commodities. The petitioner believes no
analytical method is needed because of
the lack of effects in toxicological
studies. Contact: BPPD.

New Tolerances for Inerts

PP 8F8679. (EPA-HQ-OPP-2018—
0526). Syngenta Crop Protection, LLC,
P.O. Box 18300, Greensboro, NC 27419,
requests to establish a tolerance in 40
CFR part 180.665 for residues of the
fungicide sedaxane in or on vegetable,
legume, group 6 at 0.01 parts per
million (ppm). The high-performance
liquid chromatography with triple
quadrapole mass spectrometry method
is used to measure and evaluate the
chemical sedaxane. Contact: RD.

New Tolerances for Non-Inerts

PP 8G8702. (EPA-HQ-OPP-2018—
0680). Valent BioSciences LLC, 870
Technology Way, Libertyville, IL 60048,
requests to establish temporary
tolerances in 40 CFR part 180 for
residues of the plant regulator
aminoethoxyvinylglycine in or on apple
at 0.065 parts per million (ppm) and
pear at 0.065 ppm. The high-
performance liquid chromatography
analytical method is used to measure
and evaluate the chemical
aminoethoxyvinylglycine. Contact:
BPPD.

Authority: 21 U.S.C. 346a.

Dated: December 17, 2018.
Delores Barber,

Director, Information Technology and
Resources Management Division, Office of
Pesticide Programs.

[FR Doc. 2019-01108 Filed 2-5-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-1999-0010; FRL-9988—
92-Region 8]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Partial
Deletion of the Vasquez Boulevard and
I-70 Superfund Site

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule; notice of intent.

SUMMARY: The Environmental Protection
Agency (EPA) Region 8 is issuing a
Notice of Intent to Delete Operable Unit
1 (OU1) of the Vasquez Boulevard and
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I-70 Superfund Site (Site) located in the
City and County of Denver, CO, from the
National Priorities List (NPL) and
requests public comments on this
proposed action. The NPL, promulgated
pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). EPA and the
State of Colorado (State), through the
Colorado Department of Public Health
and the Environment (CDPHE), have
determined that all appropriate
response actions under CERCLA, other
than operation and maintenance and
five-year reviews (FYR), have been
completed. However, this deletion does
not preclude future actions under
Superfund.

This partial deletion pertains only to
OU1, the residential portion of the Site.
Operable Unit 2 (OU2) and Operable
Unit 3 (OU3) will remain on the NPL
and are not being considered for
deletion as part of this proposed action.

DATES: Comments must be received by
March 8, 2019.

ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-1999-0010 by one of the
following methods:

e https://www.regulations.gov.
Follow on-line instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). For additional submission
methods, the full EPA public comment
policy, information about CBI or
multimedia submissions, and general
guidance on making effective
comments, please visit https://
www.epa2.gov/dockets/commenting-
epa-dockets.

e Email: aviles.jesse@epa.gov.

e Mail: Jesse Avilés, Remedial Project
Manager, U.S. EPA, Region 8, Mail Code
8EPR-SR, 1595 Wynkoop Street,
Denver, CO 80202—-1129.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-1999—
0010. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at https://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through https://
www.regulations.gov or email. The
https://www.regulations.gov website is
an ‘“‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through https://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the https://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in https://
www.regulations.gov or in hard copy at:
U.S. Environmental Protection Agency,
Region 8, 1595 Wynkoop Street, Denver,
CO, (303) 312-7279, Monday to Friday,
9:00 a.m. to 4:00 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Jesse Avilés, Remedial Project Manager,
U.S. Environmental Protection Agency,
Region 8, EPR-SR, Denver, CO 80202,
email: aviles.jesse@epa.gov.
SUPPLEMENTARY INFORMATION:
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III. Deletion Procedures
1V. Basis for Intended Partial Site Deletion

1. Introduction

EPA announces its intent to delete
OU1 of the Vasquez Boulevard and I-70
Superfund Site (Site) from the National
Priorities List (NPL) and requests public
comment on this proposed action. OU1
is the residential portion of the Site. The
NPL constitutes Appendix B of 40 CFR
part 300 which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) of 1980, as amended.
EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the
environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substance Superfund
(Fund). This partial deletion of OU1 of
the Site is proposed in accordance with
40 CFR 300.425(e) and is consistent
with the Notice of Policy Change: Partial
Deletion of Sites Listed on the National
Priorities List. 60 FR 55466 (Nov. 1,
1995). As described in section
300.425(e)(3) of the NCP, a portion of a
site deleted from the NPL remains
eligible for Fund-financed remedial
action if future conditions warrant such
actions.

EPA will accept comments on the
proposal to partially delete this Site for
thirty (30) days after publication of this
document in the Federal Register.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the OU1 of the Site and
demonstrates how it meets the deletion
criteria.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the State, whether any
of the following criteria has been met:

(1) Responsible parties or other
persons have implemented all
appropriate response actions required;

(2) All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or
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(3) The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures in not appropriate.

Pursuant to CERCLA section 121(c)
and the NCP, EPA conducts five-year
reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above
levels that allow for unlimited use and
unrestricted exposure. EPA conducts
such five-year reviews even if a site is
deleted from the NPL. EPA may initiate
further action to ensure continued
protectiveness at a deleted site if new
information becomes available that
indicates it is appropriate. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system.

II1. Deletion Procedures

The following procedures apply to
deletion of OU1 of the Vasquez
Boulevard and I-70 Superfund Site:

(1) EPA consulted with the State
before developing this Notice of Intent
for Partial Deletion.

(2) EPA has provided the State 30
working days for review of this notice
prior to publication of it today.

(3) In accordance with the criteria
discussed above, EPA has determined
that no further response is appropriate.

(4) The State of Colorado, through the
CDPHE, has concurred with deletion of
OU1 of the Site, from the NPL.

(5) Concurrently with the publication
of this Notice of Intent for Partial
Deletion in the Federal Register, a
notice is being published in the Denver
Post. The newspaper notice announces
the 30-day public comment period
concerning the Notice of Intent for
Partial Deletion of the Site from the
NPL.

(6) EPA placed copies of documents
supporting the proposed partial deletion
in the deletion docket, made these items
available for public inspection, and
copying at the Site information
repositories identified above.

If comments are received within the
30-day comment period on this
document, EPA will evaluate and
respond to the comments before making
a final decision to delete OU1. If
necessary, EPA will prepare a
Responsiveness Summary to address
any significant public comments
received. After the public comment
period, if EPA determines it is still
appropriate to delete OU1 of the Site,
the Regional Administrator will publish
a final Notice of Partial Deletion in the

Federal Register. Public notices, public
submissions and copies of the
Responsiveness Summary, if prepared,
will be made available to interested
parties and included in the site
information repositories listed above.

Deletion of a portion of a site from the
NPL does not itself create, alter, or
revoke any individual’s rights or
obligations. Deletion of a portion of a
site from the NPL does not in any way
alter EPA’s right to take enforcement
actions, as appropriate. The NPL is
designed primarily for informational
purposes and to assist EPA
management. Section 300.425(e)(3) of
the NCP states that the deletion of a site
from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Intended Partial Site
Deletion

The following information provides
EPA’s rationale for deleting the OU1 of
the Vasquez Boulevard and I-70
Superfund Site from the NPL:

Site Background and History

The Vasquez Boulevard and I-70
Superfund Site (CO0002259588) covers
approximately 4.5 square miles located
in the north-central section of the City
and County of Denver, Colorado.
Historically, the Site and the area
around the Site was a major smelting
center for the Rocky Mountain West.
The Omaha & Grant Smelter, the Argo
Smelter, and the ASARCO Globe
Smelter all previously operated in the
area refining gold, silver, copper, lead,
and zinc.

The Site was placed on the NPL in
1999 due to metal contamination
associated with historical smelter
operations. The proposed listing
occurred on January 19, 1999 (64 FR
2950) and the final listing occurred on
July 22, 1999 (64 FR 39878). The
primary contaminants of concern are
lead and arsenic. Subsequent
investigations revealed that arsenic
contamination might also be present as
a result of application of lawn care
products.

EPA divided the Site into Operable
Units. OU1 is OU-Facility (Residential)
Soils of Site. There are approximately
4,470 residential properties (most of
which are single-family homes), 10
schools and 7 parks located in OU1.
However, multifamily and commercial/
industrial properties also exist in OU1.
According to the 2010 census,
approximately 16,262 people live
within OU1, including approximately
2,700 children under the age of 6.

OU1 encompasses approximately four
largely residential neighborhoods in
north-central Denver: Swansea, Elyria,
Clayton, and Cole. OU1 also includes
the southwest portion of the Globeville
neighborhood and the northern portion
of the Curtis Park Neighborhood. These
neighborhoods are located to the east of
the former Argo Smelter (OU3) and the
former Omaha and Grant Smelter (OU2),
as well as the ASARCO Globe Smelter
(AGS) Site. The AGS site is adjacent to
OU1 and was addressed under a State
consent decree with the ASARCO Multi-
State trust and encompasses all of the
Globeville neighborhood except the
southwest portion of the neighborhood
which was included in OU1 instead.
The AGS site is currently addressed,
since 2014, under an agreement with
Globeville I, LLC.

OU2 is defined as the area where the
former Omaha & Grant Smelter
operated. OU2 is located between 42nd
Avenue and St. Vincent Street, north of
Brighton Boulevard and south of
Interstate 70 and the existing Denver
Coliseum, in Denver Colorado. OU3 is
defined as the area where the former
Argo Smelter operated and is bounded
by 48th Avenue on the north, 46th
Avenue on the south, Broadway Street
on the east, and Huron Street on the
west. Each operable unit has a unique
physical location and historic operation.
Thus, actions at one operable unit have
been taken independently of actions at
other portions of the Site. EPA has not
selected remedies for OU2 and OU3,
and the remedial investigations for these
operable units are still in progress.

Remedial Investigation and Feasibility
Study (RI/FS)

In 1997, CDPHE began a limited soil
sampling program for OU1 in the Elyria
and Swansea neighborhoods, located
just east of the Globeville neighborhood,
across the South Platte River. These
results indicated that high
concentrations of arsenic and lead in
soil extended beyond the Globeville
neighborhood. Accordingly, CDPHE
requested EPA’s assistance in
immediately responding to the elevated
levels of arsenic and lead in soil found
in the Elyria and Swansea
neighborhoods.

In 1998, EPA mobilized a team under
its Emergency Response Program to
conduct an extensive soil sampling
effort and time-critical removal action
for the houses in OU1 where soil
concentrations posed immediate health
risks to residents. The response action
consisted of 3 phases. Phase I sampling
occurred during March and April 1998.
A minimum of 3 grab samples were
collected from each property where EPA
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obtained access; 2 samples from the
surface and 1 from the subsurface. EPA
also collected soil samples from all
schools and parks located within the
initial study area. Samples were
collected from locations judged to
present a high potential for exposure
relative to other areas of the property
(for example, at bare spots within the
yard) and were analyzed for arsenic,
lead, cadmium, and zinc. From the
Phase I data, EPA identified 37
properties as potentially requiring a
time-critical removal action.

The Phase II sampling occurred in
July and August 1998. Additional soil
samples were collected from any
residential properties that had a
maximum surface soil concentration
equal to or greater than 450 parts per
million (ppm) for arsenic or 2,000 ppm
for lead (i.e., time-critical removal
action candidates). EPA’s removal team
revisited these residential properties
and collected a 5-point composite
sample from the front yard and a second
5-point composite sample from the
backyard of each property. Arsenic and
lead levels in these samples were
measured, and any property with one or
more composite samples exceeding the
removal action levels for either arsenic
or lead was identified for soil removal.
In all, EPA sampled 1,393 properties as
part of the Phase I and II programs.
From the Phase II sampling results, EPA
identified 143 properties as requiring a
soil cleanup.

Based on the results of the Phase I and
Phase II sampling programs, EPA
determined that numerous residential
properties within the Site contained
concentrations of arsenic or lead at
levels that could present unacceptable
health risks to residents with long-term
exposures. EPA placed the Site on the
NPL on July 22, 1999 (64 FR 39878).

EPA began Phase III/RI activities in
August 1998 while time-critical removal
action activities were in progress.
During the public comment period on
the proposed NPL listing of the Site, the
potentially responsible party, ASARCO,
submitted information stating that the
source of the arsenic in residential soil
may be lawn care products that were
readily available for residential use in
the Rocky Mountain Region and
elsewhere in the west in the 1950s and
1960s. These products were legally
formulated with arsenic trioxide and
lead arsenate to be effective in
controlling crabgrass. ASARCO
specifically identified PAX 3-year
Crabgrass Control, available from the
1950s until the early 1970s. The product
is no longer available commercially.
Also, efforts began to investigate the
source of the arsenic and lead in

residential soils. Toward that end, EPA
used its CERCLA section 104(e)
information gathering authority to
acquire a 6-ounce sample of the PAX 3-
year Crabgrass Control product from
Martin Resources, a company that
acquired the company that had
manufactured PAX. Tests on the PAX
sample formulation provided by Martin
Resources were helpful to EPA, but by
themselves proved inconclusive to
determine whether all arsenic and lead
found in the VB/I-70 residential soils
derived from pesticides or smelter
emissions, or both.

To assess ASARCO’s concerns, EPA’s
Phase III/RI activities focused on
collecting necessary information to
accurately characterize exposure and
risk to residents at the Site to support
a quantitative baseline human health
risk assessment and remedial risk
management decisions. EPA Phase III
concluded remedial investigation
activities in November 2000. This
sampling program supported the
physio-chemical characterization of
soils, the baseline human health risk
assessment, and soil sampling of
additional properties. During Phase III,
3,007 properties were sampled,
including the re-sampling of properties
sampled during Phases I and II. As part
of the Phase Il remedial investigation,
sampling was conducted at discreet soil
depths to evaluate where the highest
soil concentrations occurred. The
evaluation determined that soil
concentrations were highest in the
uppermost 2 inches of the soil profile,
and supported soil removal down to a
1-foot depth limit. Based on the phase
III data, 30 additional properties were
identified for time-critical soil removal.

Response Actions

Soil removals in residential yards
began with the time-critical removal
action in 1998, continued with the
subsequent non-time-critical removal
action in 2003, then the remedial action
began in 2004. In September 1998, EPA
issued an Action Memorandum that
established the basis for conducting a
time-critical removal action. The Action
Memorandum required that soil be
removed and replaced at any property
with an average arsenic soil
concentration greater than 450 ppm
and/or lead soil concentration greater
than 2000 ppm. These removal “action
levels” were chosen to protect young
children from adverse health effects
related to short-term (sub-chronic)
exposure. EPA conducted soil removals
at 18 properties in October and
November of 1998.

On March 6, 2003, EPA issued an
Action Memorandum that established

the basis for conducting a non-time-
critical removal action. The Action
Memorandum required the removal and
replacement of soil at any property that
had an arsenic soil level greater than
240 ppm and/or lead soil levels greater
than 540 ppm. These “action levels”
were determined from the baseline risk
assessment to address the properties
that presented the highest risk of
adverse health effects to children and
adult residents. From the Phase III
sampling results, EPA identified 143
properties as requiring a soil cleanup,
and in 2003, EPA conducted cleanups at
133 of these properties. The properties
not addressed by this non-time-critical
removal action were included in the list
of properties to be addressed by the
remedial action under the OU1 record of
decision (ROD).

Selected Remedy

EPA and CDPHE signed the ROD
(2003 OU1 ROD) detailing the final
remedy for OU1 on September 25, 2003.
The selected remedy for OU1 consisted
of 3 components to address lead and
arsenic contamination in residential
soils: Soil sampling, soil removal, and a
community health program.
Additionally, the 2003 OU1 ROD
provided an informational institutional
control through the community health
program. The community health
program ended in 2008. An explanation
of significant differences (2014 ESD)
modifying the selected remedy for OU1
was signed on September 30, 2014. The
2014 ESD added institutional controls
for the residential properties where EPA
was unable to secure access for
sampling and/or soil removal.

As identified in the 2003 OU1 ROD,
the remedial action objectives (RAQs)
for arsenic in soil are:

e For all residents of the Site, prevent
exposure to soil containing arsenic in
levels predicted to result in an excess
lifetime cancer risk associated with
ingestion of soil which exceeds 1 x
104, using reasonable maximum
exposure assumptions.

e For all residents of the Site, prevent
exposure to soil containing arsenic in
levels predicted to result in a chronic or
sub-chronic hazard quotient (HQ)
associated with ingestion of soil that
exceeds a HQ of 1, using reasonable
maximum exposure assumptions.

e For children with soil pica behavior
who reside in the Site, reduce the
potential for exposures to arsenic in soil
that result in acute effects.

The RAOs for lead in soil are:

e Limit exposure to lead in soil such
that no more than 5 percent of young
children (72 months or younger) who
live within the Site are at risk for blood
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lead levels higher than 10 micrograms
per deciliter (ug/dL) from such
exposure. This provides 95%
confidence that children exposed to
lead in soil will be protected.

In 2016, EPA published a
memorandum titled “Updated Scientific
Considerations for Lead in Soils
Cleanups.” A recent EPA review, which
included review of the 2016
memorandum, concluded that the
cleanup level for lead in OU1 remains
appropriate.

The 2003 OU1 ROD adjusted the
action levels identified for conducting
the non-time-critical removal actions
from 240 ppm to 70 ppm for arsenic and
from 540 ppm to 400 ppm for lead. This
change was based on results of public
comment on the initial Proposed Plan,
which suggested that the cleanup levels
for OU1 should be the same as those
adopted by the State of Colorado for the
Asarco Globe Smelter Site. The adjusted
ROD action levels were within the range
of preliminary remediation goals
identified in the Feasibility Study
Report based on results of the Baseline
Risk Assessment.

The major portions of the remedy
were implemented from 2003 through
2006 with a few residential properties
being remediated in 2008 and, as
explained below, a few more residential
properties were remediated between
2012 and 2015. In the summer of 2013,
a last call letter was sent to owners of
properties not previously sampled. In
the period from 1999 to 2015, 4,445
properties were sampled with 814
properties being remediated. Soil
removals occurred at properties that had
arsenic soil concentrations greater than
70 ppm or that had lead soil
concentrations greater than 400 ppm
consistent with the 2003 OU1 ROD. For
properties where soil removal was
conducted, all accessible soils were
removed to a depth of 12 inches. Since
the contamination was only found in
the top 3-6 inches, EPA considered
excavation to 12 inches to be adequate
for removing all lead and arsenic
contamination in the soils. The
excavated areas were backfilled with
clean soil, and pre-remediation yard
features were restored to the extent
practicable, in consultation with the
property owner. At the homeowner’s
request, flower beds and vegetable
gardens were sampled individually. If
the concentrations of lead and arsenic in
the flower beds or vegetable gardens
were found to be below the action
levels, then soil removal was not
required in these areas. This was the
only situation where a partial soil
removal occurred at a property. If

sprinkler systems were present, the
system was removed and reinstalled.

During the 2003 through 2008 period,
all excavated soils were transported to
the ASARCO Globe Plant where they
were used as capping and fill material
in implementing the selected remedy at
the ASARCO Globe Plant Site. The
ASARCO Globe Plant Site is managed
by CDPHE under a program similar to
Superfund. The remedy at that site
included managing the soils from OU1
at the onsite repository. The repository
was later capped.

EPA considered the construction
phase of the OU1 remedy complete in
2008. The Remedial Action Report
Addendum that covered soil sampling
and removal activities as part of the
remedial action was produced in August
2008. However, as part of the “last call
effort,” more sampling and residential
cleanups were performed between 2012
and 2015; a final Remedial Action
Report was signed on February 22, 2017
to include this work. Maps of the
operable unit boundaries and
information on the cleanup activities
can be found in this report.

The community health program was
developed to raise awareness in the
community about lead and arsenic
hazards and was designed to
complement the soil cleanups. The
community health program was a
unique program designed by local,
federal and state government
representatives and community leaders.
It was developed in consultation with
an advisory stakeholder group for the
Site and implemented by the City and
County of Denver. Funded by EPA and
the State, the City and County of Denver
administered the program, which
included door-to-door visits from
community members trained to provide
education to area residents on the
hazards of lead, arsenic and other
environmentally-related topics. The
program provided opportunities for
parents to have their children tested for
lead or arsenic exposure. The
community health program consisted of
two activities, providing biomonitoring
services for children and conducting
community outreach.

Biomonitoring: The primary goal of
the biomonitoring program was to test
young children and pregnant women to
determine if they had been exposed to
lead and/or arsenic. This was
accomplished through the following
tasks:

¢ Establishing and staffing periodic
testing clinics in each neighborhood

¢ Collection and analysis of
biomonitoring samples

¢ Reporting results to each participant

e Recommendations to parents for
environmental and medical follow-up
actions, if needed.

Thirty-eight clinics were held
between November 2004 and October
2006. During this time, 661 individuals
participated in the biomonitoring
program. Health officials identified
twenty children with elevated blood
lead above 10 pg/dL, and 94 children
were identified with elevated blood lead
concentrations; i.e., concentrations
ranging from 5-10 pg/dL. The 10 pug/dL
value was adopted from EPA’s OSWER
Directive 9355.4—12, July 14, 1994,
which determined that, in Superfund
site cleanups, EPA will attempt to limit
exposure to soil lead levels such that a
typical (or hypothetical) child or group
of similarly exposed children would
have an estimated risk of no more than
5% of exceeding a blood lead level of
10 pg/dL. The parents of children found
with elevated blood lead concentrations
were referred to organizations that were
able to follow-up with the family on
environmental and medical issues.

In addition, in accordance with the
Community Health Program
requirements in the ROD for lead,
exterior lead-based paint assessments
were conducted at all properties where
soil was removed due to elevated lead
concentrations. A total of 297 properties
met the criteria for lead-based paint
assessments. During the assessment, all
structures including garages, fences, and
sheds with chipping and peeling paint
were tested for lead-based paint. If EPA
determined that there was peeling lead-
based paint on the property sufficient to
cause recontamination of the soil above
the action level, then EPA performed an
exterior lead-based paint abatement at
the property. As a result of the
assessments conducted, 120 homes
received exterior lead-based paint
abatements. This work was performed
in accordance with the Colorado
“Regulation No. 19, Lead-Based Paint
Abatement.”

Community Outreach: The City and
County of Denver conducted
community outreach using a door-to-
door canvassing outreach model,
utilizing community health workers to
provide individual health education.
The community health workers were
members of the Site’s community that
the City and County of Denver trained
to provide health information
concerning lead and arsenic exposure.
The community health workers
provided information on the following:

e Health effects of lead
e Health effects of arsenic
e Soil pica behavior
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e Soil sampling and soil removal
aspects of the remedy
e Biomonitoring program.

Community health workers conducted
home visits at 94% of the homes within
the site boundaries. In addition to home
visits, outreach was conducted to
realtors and contractors that live or
work within the site communities by
mailing them relevant information. The
community health program concluded
in 2008 with completion of the soil
sampling and soil removal components
of the OU1 remedy.

Operation and Maintenance

Operation and maintenance activities
are required for the institutional
controls provided in the 2014 ESD.
O&M activities include monitoring the
ICs, reviewing property records for the
properties that have either a recorded
Notice of Potential Environmental
Conditions or a recorded Notice of
Environmental Conditions and
preparing and mailing the annual
informational letter. CDPHE sends the
annual letters to the properties with a
Notice of Environmental Conditions and
works with the property owners that
want to remove the notice of
environmental conditions.

Institutional controls were
implemented in the summer of 2014 for
69 residential properties within OU1
where the property owner denied EPA
access to sample and/or remove soil.
The ICs were incorporated into the OU1
remedy through the issuance of the 2014
ESD. The IC for OU1 is an informational
IC consisting of 2 parts. The first part is
either a Notice of Potential
Environmental Conditions, for
residential properties where EPA did
not sample, or a Notice of
Environmental Conditions for properties
where EPA has sampling results
showing lead or arsenic levels above the
action levels established in the ROD but
where cleanup was not conducted.
These notices were filed with the City
and County of Denver Clerk and
Recorders Office in the title records and
serve to notify present, prospective, and
future owners of the potential for
elevated levels of lead or arsenic in the
properties’ soils.

The second part of the informational
IC for OU1 is an informational letter that
is sent annually to the owner of record
and to the property address to make
sure that any tenants are informed. This
annual informational letter provides the
specific information EPA has on the
property and provides information on
how to minimize exposure to
potentially contaminated soil. ICs were
implemented in June 2014, when EPA
filed either a Notice of Environmental

Conditions or a Notice of Potential
Environmental Conditions in each
properties’ title file at the City and
County of Denver Clerk and Recorder’s
Officer for 69 unaddressed properties. A
copy of the filed notice was sent to the
property owner of record. Since January
2015, annual informational letters are
sent to each owner as well as to the
property address.

Five-Year Review

Statutory Five-Year Reviews (FYRs) of
the Site are required because hazardous
substances remain on-Site above levels
which allow for unlimited use and
unrestricted exposure. The last FYR
Report was signed on September 30,
2014 and found that the remedy
implemented at OU1 of the Site is
protective of human health and the
environment. The 2014 FYR did not
identify any issues or make any
recommendations.

The next FYR is scheduled to be
completed by September 2019. FYRs
will continue every 5 years thereafter.

Community Involvement

Due to the high degree of public
interest, the large population impacted
by OU1, and the cultural differences
among the OU1 neighborhoods, EPA
and CDPHE expanded community
involvement to provide for extensive
public input throughout the remedial
process. Expanded public involvement
included conducting a stakeholder
assessment, establishment of a
stakeholders working group, providing
funding for a technical assistance grant,
and additional public meetings and fact
sheet mailings. All materials were
provided in both Spanish and English
and all meetings were conducted with
Spanish translation services. In August
1998, EPA formed a Working Group of
stakeholders to provide an open forum
for discussing all technical aspects of
EPA’s RI/FS, risk assessment, ROD
remedial design and remedial action.
The Working Group addressed the
Environmental Justice concern of having
the community participate in decision
making by providing direct access to
decision makers. Through the Working
Group, data and issues were discussed,
allowing for community input into
decision-making throughout the
Superfund process.

The stakeholders attending the
Working Group meetings included
representatives from all parties that had
an interest in OU1. The Working Group
included representatives of the City and
County of Denver; CDPHE; the Agency
for Toxic Substances and Disease
Registry (ATSDR); ASARCO; and
representatives from the four Denver

neighborhoods included in OU1.
Stakeholders also included the Clayton,
Elyria, and Swansea Environmental
Coalition (CEASE), the recipient of a
Technical Assistance Grant from EPA.

During the period 2012 to 2014, EPA
made a concerted effort through letters,
phone calls and neighborhood
canvasing to reach the owners of the
unaddressed properties to offer them the
opportunity to have their properties
sampled and/or cleaned up. More
recently, a community advisory group
formed to discuss response activities at
ouz.

Determination That the Site Meets the
Criteria for Deletion

In accordance with the NCP at 40 CFR
300.425(e), EPA has determined that the
response activities at OU1 are complete
and the operable unit poses no
unacceptable risk to human health or
the environment. EPA also has
determined that the implemented
remedies achieve the degree of cleanup
and protection specified in the 2003
OU1 ROD and the 2014 ESD. Moreover,
EPA has determined that all selected
removal and remedial action objectives
and associated cleanup goals for OU1
are consistent with agency policy and
guidance. Therefore, EPA has
determined that no further response is
necessary at OU1. EPA consulted with
and has the concurrence of the State of
Colorado on this partial deletion action.

As such, this partial deletion meets
the deletion requirements as specified
in the National Contingency Plan at 40
CFR 300.425(e) and is consistent with
the Notice of Policy Change: Partial
Deletion of Sites Listed on the National
Priorities List (60 FR 55466 (Nov. 1,
1995) and OSWER Directive 9320.2-22,
Close Out Procedures for National
Priority List Sites.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Authority: 33 U.S.C. 1321(d), 42 U.S.C.
9601-9657; E.O. 12580, E.O. 12777, E.O.
13626, 52 FR 29233, 56 FR 54757, 77 FR
56749, 3 CFR 2013 Comp., p. 306; 3 CFR,
1991 Comp., p. 351; 3 CFR, 1987 Comp., p.
193.

Dated: December 20, 2018.

Douglas H. Benevento,

Regional Administrator, Region 8.

[FR Doc. 2019-01318 Filed 2-5-19; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-2002—-0008; FRL—9988—
91-Region 8]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Partial
Deletion of the OU2 of the Libby
Asbestos Superfund Site

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule; notice of intent.

SUMMARY: The Environmental Protection
Agency (EPA) Region 8 is issuing a
Notice of Intent to Delete Operable Unit
2 (OU2), Former Screening Plant, of the
Libby Asbestos Superfund Site (Site),
located in Lincoln County, Montana,
from the National Priorities List (NPL)
and requests public comments on this
proposed action. The NPL, promulgated
pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). The EPA and
the State of Montana (State), through the
Department of Environmental Quality
(DEQ), have determined that all
appropriate response actions at OU2
under CERCLA, other than operation
and maintenance and five-year reviews
(FYR), have been completed. However,
this partial deletion does not preclude
future actions under Superfund.

This partial deletion pertains only to
OU2. Operable Unit 1 (OU1), Former
Export Plant; Operable Unit 3 (OU3),
Former Vermiculite Mine; Operable
Unit 4 and Operable Unit 7 (OU4/0U7),
Residential/Commercial Properties of
Libby and Troy; Operable Unit 5 (OU5),
Former Stimson Lumber Mill; Operable
Unit 6 (OU6), BNSF Rail Corridor; and
Operable Unit 8 (OU8), Highways and
Roadways, are not being considered for
deletion as part of this proposed action
and will remain on the NPL.

DATES: Comments must be received by
March 8, 2019.

ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-2002-0008 by one of the
following methods:

e https://www.regulations.gov.
Follow on-line instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. The EPA may
publish any comment received to its
public docket. Do not submit
electronically any information you

consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e. on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa2.gov/dockets/
commenting-epa-dockets.

e Email: Dania Zinner, zinner.dania@
epa.gov

¢ Mail: Dania Zinner, Remedial
Project Manager, U.S. EPA, Region 8,
Mail Code 8EPR-SR, 1595 Wynkoop
Street, Denver, CO 80202-1129

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-2002—
0008. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at https://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through https://
www.regulations.gov or email. The
https://www.regulations.gov website is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to the EPA without going through
https://www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the internet. If you
submit an electronic comment, the EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If the EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, the EPA may not
be able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the https://

www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in the
hard copy. Publicly available docket
materials are available electronically in
http://www.regulations.gov; by calling
EPA Region 8 at (303) 312-7279 and
leaving a message; and at the EPA Info
Center, 108 E 9th Street, Libby, MT
59923, (406) 293-6194, Monday through
Thursday from 8:00 a.m.—4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Dania Zinner, Remedial Project
Manager, U.S. Environmental Protection
Agency, Region 8, Mailcode EPR-SR,
1595 Wynkoop Street, Denver, CO
80202-1129, (303) 312—7122, email
zinner.dania@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents:

I. Introduction

II. NPL Deletion Criteria

III. Deletion Procedures

IV. Basis for Intended Partial Site Deletion

I. Introduction

EPA announces its intent to delete all
of Operable Unit 2 (OU2), Former
Screening Plant, of the Libby Asbestos
Superfund Site (Site) from the NPL and
requests public comment on this
proposed action. The NPL constitutes
Appendix B of 40 CFR part 300 which
is the NCP, which the EPA promulgated
pursuant to section 105 of the CERCLA
of 1980, as amended. The EPA
maintains the NPL as those sites that
appear to present a significant risk to
public health, welfare, or the
environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substance Superfund
(Fund). This partial deletion of OU2 of
the Libby Asbestos Superfund Site is
proposed in accordance with 40 CFR
300.425(e) and is consistent with the
Notice of Policy Change: Partial
Deletion of Sites Listed on the National
Priorities List. 60 FR 55466 (Nov. 1,
1995). As described in section
300.425(e)(3) of the NCP, a portion of a
site deleted from the NPL remains
eligible for Fund-financed remedial
action if future conditions warrant such
actions.

The EPA will accept comments on the
proposal to partially delete this site for
thirty (30) days after publication of this
document in the Federal Register.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that the EPA is using for this action.
Section IV discusses the OU2 of the
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Libby Asbestos Superfund Site and
demonstrates how it meets the deletion
criteria.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), the EPA will consider, in
consultation with the State, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures in not appropriate.

Pursuant to CERCLA section 121(c)
and the NCP, the EPA conducts five-
year reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above
levels that allow for unlimited use and
unrestricted exposure. The EPA
conducts such five-year reviews even if
a site is deleted from the NPL. The EPA
may initiate further action to ensure
continued protectiveness at a deleted
site if new information becomes
available that indicates it is appropriate.
Whenever there is a significant release
from a site deleted from the NPL, the
deleted site may be restored to the NPL
without application of the hazard
ranking system.

II1. Deletion Procedures

The following procedures apply to
deletion of OU2 of the Libby Asbestos
Superfund Site:

(1) The EPA consulted with the State
before developing this Notice of Intent
for Partial Deletion.

(2) The EPA has provided the State 30
working days for review of this notice
prior to publication of it today.

(3) In accordance with the criteria
discussed above, EPA has determined
that no further response is appropriate;

(4) The State of Montana, through the
DEQ, has concurred with deletion of
OU2 of the Libby Asbestos Superfund
Site, from the NPL.

(5) Concurrently with the publication
of this Notice of Intent for Partial
Deletion in the Federal Register, notices
are being published in the Western

News, the Kootenai Valley Record, and
the Montanian. The newspaper notices
announce the 30-day public comment
period concerning the Notice of Intent
for Partial Deletion of the Site from the
NPL.

(6) The EPA placed copies of
documents supporting the proposed
partial deletion in the deletion docket,
made these items available for public
inspection, and copying at the Site
information repositories identified
above.

If comments are received within the
30-day comment period on this
document, the EPA will evaluate and
respond to the comments before making
a final decision to delete OU2. If
necessary, the EPA will prepare a
Responsiveness Summary to address
any significant public comments
received. After the public comment
period, if the EPA determines it is still
appropriate to delete OU2 of the Libby
Asbestos Superfund Site, the Regional
Administrator will publish a final
Notice of Partial Deletion in the Federal
Register. Public notices, public
submissions and copies of the
Responsiveness Summary, if prepared,
will be made available to interested
parties and included in the site
information repositories listed above.

Deletion of a portion of a site from the
NPL does not itself create, alter, or
revoke any individual’s rights or
obligations. Deletion of a portion of a
site from the NPL does not in any way
alter the EPA’s right to take enforcement
actions, as appropriate. The NPL is
designed primarily for informational
purposes and to assist EPA
management. Section 300.425(e)(3) of
the NCP states that the deletion of a site
from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Intended Partial Site
Deletion

The following information provides
the EPA’s rationale for deleting the OU2
of the Libby Asbestos Superfund Site
from the NPL:

Site Background and History

The Libby Asbestos Superfund Site,
CERCLIS No. MT0009083840, is located
in Lincoln County, Montana in the
northwest corner of Montana
approximately 35 miles east of Idaho
and 65 miles south of Canada. The Site
was proposed for inclusion on the NPL
on February 26, 2002 (67 FR 8836) and
listed on October 24, 2002 (67 FR
65315).

Vermiculite was discovered 7 miles
northeast of Libby, Montana in 1881 by

gold miners. In the early 1920s, Mr.
Edward Alley began initial mining
operations on the vermiculite ore body.
Full-scale operations began later that
decade under the name of the Universal
Zonolite Insulation Company (Zonolite).
This ore body contained a mixture of
amphibole mineral fibers of varying
elemental composition (e.g., winchite,
richterite, tremolite) that have been
identified in the Rainy Creek complex
near Libby (Libby amphibole asbestos or
LA). Unlike the commercially exploited
chrysotile asbestos, the LA material has
never been used commercially on a
wide scale, and, for the mine’s operating
life, it was considered a byproduct of
little or no value. The commercially
exploited vermiculite was used in a
variety of products including insulation
and construction materials, as a carrier
for fertilizer and other agricultural
chemicals, and as a soil conditioner.
The vermiculite ore was mined using
standard strip mining techniques and
conventional mining equipment. The
ore was then processed in an onsite dry
mill to remove waste rock and
overburden material. Once processed,
the ore was transported down from the
mine to the former Screening Plant
(OU2), which sorted the ore into five
size ranges. After the sorting process,
the material was shipped to various
locations across the United States for
either direct inclusion in products or for
“expansion” prior to use in products.
Expansion (also known as “exfoliation”
or “popping”’) was accomplished by
heating the ore, usually in a dry kiln, to
approximately 2000 °F. This process
explosively vaporizes the water
contained within the mica structure,
causing the vermiculite to expand by a
factor of 10 to 15. This produces the
vermiculite material most commonly
seen in stores and sold as soil
conditioner for gardens and
greenhouses. In 1963, Grace purchased
Zonolite and continued vermiculite-
mining operations in a similar fashion.
In 1975, a wet milling process was
added that operated in tandem with the
dry mill until the dry mill was taken off
line in 1985. The wet milling process
was added to reduce dust generation by
the milling process. Expansion
operations at the former Export Plant
ceased in Libby sometime prior to 1981,
although this area was still used to bag
and export milled ore until mining
operations were stopped in 1990. Before
the mine closed in 1990, Libby
produced about 80 percent of the
world’s supply of vermiculite.

The Site was placed on the NPL in
response to media articles, which
detailed extensive asbestos-related
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health problems in the Libby
population. EPA arrived on-site in 1999
and since then EPA has conducted
sampling and response action activities
to address highly contaminated areas in
the Libby Valley. While at first the
situation was thought to be limited to
those with direct or indirect
occupational exposures, it soon became
clear there were multiple exposure
pathways, and many persons with no
link to mining-related activities were
affected. Typically, the amphibole
asbestos contamination found in the
Libby Valley comes from one or some
combination of source materials (e.g.,
vermiculite insulation, processed
vermiculite ore, mine wastes). Asbestos
from these source materials has been
found in interior building dust samples
and local soils, which in turn act as
secondary sources. Response actions to
clean up the Site have been ongoing
since 1999.

The Site has 8 operable units (OUs).
The OUs are as follows: Operable Unit
1 (OU1), Former Export Plant; Operable
Unit 2 (OU2), Former Screening Plant;
Operable Unit 3 (OU3), Former
Vermiculite Mine; Operable Unit 4 and
Operable Unit 7 (OU4/0U7),
Residential/Commercial Properties of
Libby and Troy; Operable Unit 5 (OU5),
Former Stimson Lumber Mill; Operable
Unit 6 (OU6), BNSF Rail Corridor; and
Operable Unit 8 (OU8), Highways and
Roadways. The OUs pertain to distinct
geographical areas corresponding to
areas of responsibility for the identified
responsible parties and/or to distinct
sources of contamination.

The background and history, the
Remedial Investigations and Feasibility
Studies (RI/FS), Removal and Response
Actions, Selected Remedies, Cleanup
Standards, and Operation and
Maintenance activities for OU2 are
discussed below.

OU2 Background and History

Operable Unit 2 (OU2) consists of the
former screening plant and surrounding
properties. OU2 is located
approximately five miles northeast of
the City of Libby on the east side of the
Kootenai River and at the confluence of
Rainy Creek and the Kootenai River. A
map of OU2 can be found in the docket
at www.regulations.gov under Docket ID
no. EPA-HQ-SFUND-2002-0008. The
OU2 site was historically owned and
used by W.R. Grace for stockpiling,
staging, and distributing vermiculite
and vermiculite concentrate to
vermiculite processing areas and
insulation distributors outside of the
City of Libby. OU2 is known as the
former Screening Plant and Surrounding
Properties. OU2 has been separated into

distinct impacted areas that include the
former Screening Plant (Subarea 1), the
Flyway (Subarea 2), Privately-Owned
Property (Subarea 3), and the Rainy
Creek Road Frontages (Subarea 4). The
Highway 37 right-of-way (ROW)
adjacent to the OU2 site was included
due to its proximity to OU2 and the
known contamination in the ROW.

OU2 Remedial Investigations and
Feasibility Study (RI/FS)

The State, the EPA and certain
Potentially Responsible Parties (PRPs)
conducted various studies and
investigations to evaluate the nature and
extent of contamination generally at the
Site. Remedial Investigations (RIs) began
in 1999 within the Site, including the
export and screening plants and highly
contaminated areas with exposure
pathways such as residential/
commercial properties and schools.
Various removal actions were
conducted starting in 2000 through 2006
where source areas were excavated and
were disposed of at the former
vermiculite mine (OU3). The Former
Screening Plant Remedial Investigation
(2009 RI) evaluated the human health
and environmental impacts due to the
former screening plant and surrounding
properties.

In August 2009, the OU2 Remedial
Investigation (2009 RI) confirmed that
OU2 had been mostly cleaned up by
prior removal actions and that only two
more locations needed to be remediated
to meet EPA’s clearance criteria and to
break the exposure pathway to LA.

The EPA released the OU2 Feasibility
Study (FS) in August 2009 and a
proposed plan in September 2009.

OU2 Selected Remedy

The EPA issued the Record of
Decision (ROD) for OU2 (2010 OU2
ROD) on May 10, 2010. The selected
remedy in the 2010 OU2 ROD was
narrowly focused on breaking the
exposure pathway to LA in a few
locations on OU2 as most of the former
screening plant was already remediated
by prior removal actions. Other
surrounding contaminated geographical
areas were addressed as part of remedial
actions taken at other operable units.
Thus, the 2010 OU2 ROD identified
three remedial action objectives (RAOs)
of breaking the exposure pathway for
inhalation of LA fibers, controlling
erosion of contaminated soil to prevent
exposures and spread of contamination,
and implementing controls to prevent
uses of the site that could pose
unacceptable risks to human health.

The original remedy selected in the
2010 OU2 ROD consisted of the
following remedial components: (1)

Excavation and offsite disposal of top 18
inches of soil in certain areas; (2)
Protective cover of clean soil; (3)
Institutional controls such as a utility
location service and community
awareness programs to prevent exposure
to contamination in the subsurface and
the spread of contamination; and (4)
Operations and maintenance of the
remedy.

Because the selected remedy in the
2010 OU2 ROD left wastes in place, ICs
are critical to the protection of the
remedy. The objectives of ICs for OU2
are as follows: (1) Notify future
landowners of the presence of
subsurface contamination and IC
requirements; (2) Mitigate the potential
for inhalation exposures to LA fibers; (3)
Control dispersion/erosion of
contaminated soil to prevent the spread
of contamination; (4) Implement
controls to prevent uses of the site that
could pose unacceptable risks or
compromise the remedy; and (5)
Implement controls to prevent uses of
the site that could spread contamination
to un-impacted or previously
remediated locations. The properties
that comprise OU2 are owned by
Kootenai Development Company and a
private residential property owner.

OU2 Cleanup Standards

The OU2 remedy was one of the first
source control remedies at the Site that
addressed breaking the exposure
pathway to a highly contaminated area
of the site, but did not contain numeric
cleanup standards because toxicity
values for Libby amphibole asbestos had
not been finalized yet. Numeric cleanup
standards for site-wide soil
contamination were established in the
OUs 4-8 Record of Decision. A post-
construction risk assessment for OU2
was released in October 2015
confirming that the remediation met
cleanup standards.

OU2 Response Actions

The EPA and W.R. Grace & Co.—Conn
(Grace) entered into an Administrative
Order on Consent for Removal Action
(AOC) to cost recover funds for EPA
removal actions on OU2 and for Grace
to assume responsibility of post-removal
site controls. Notice for completion of
work was sent in December 2015 and
this AOC has been closed out following
recording of an environmental covenant
on Grace’s property (Flyway).

Remedial activities began in summer
of 2010 with excavation of the areas
investigated where the exposure
pathway needed to be broken including
along the Highway 37 ROW. Materials
were excavated, disposed offsite at the
former vermiculite mine (OU3), and
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confirmation sampling was performed at
depth. Clean cover was placed as
backfill at depths of 6 inches to 25
inches depending upon location and
these areas were hydroseeded
(vegetated) to prevent erosion.
Additional confirmation activity-based
sampling was conducted in summer of
2012 to confirm effectiveness of remedy.
The OU2 post-construction risk
assessment (October 2015) and the site-
wide risk assessment (November 2015)
both confirmed that the remedy at OU2
is protective. As part of the AOC
agreement with Grace, the Kootenai
Development Company (a subsidiary of
Grace) placed an environmental
covenant on its property in OU2 on July
28, 2014 that meets the IC objectives
above. All remedial components
described in the 2010 OU2 ROD have
been implemented.

OU2 Operation and Maintenance

The State and PRP operations and
maintenance (O&M) responsibilities are
defined in the OU2 O&M Plan
(September 2018). Grace’s
responsibilities are further defined in
the environmental covenant (July 2014)
for the Flyway property.

Montana DEQ requirements for O&M
includes conducting an annual
inspection, preparing an annual report,
maintaining the cover, and evaluating/
updating institutional controls (ICs).
Current annual inspection reports and
associated data are available by
contacting EPA Region 8 or Montana
DEQ.

In regard to ICs, an environmental
covenant for the Kootenai Development
Company’s property within OU2 was
recorded with the Lincoln County Clerk
and Recorder on July 28, 2014. The
environmental covenant provides the
following Use Restrictions: (1) No
excavation, construction, or disturbing
soil on the property without written
approval from EPA and Montana DEQ,
(2) Prior to disturbance activities, a
written plan must be approved by EPA
and Montana DEQ that describes the
health and safety of workers and
restoring the integrity of the cover
material, and (3) Restrictions on uses or
activities that would disturb/interfere or
have the potential to disturb/interfere
with the protectiveness of the remedy
and remedial components.

Five-Year Review

The remedies at the entire Site,
including OU2 require ongoing five-year
reviews in accordance with CERCLA
Section 121(c) and Section
300.430(f)(4)(ii) of the NCP.

In the statutory 2015 five-year review
dated June 22, 2015 conducted for QU1

and OU2 for the Site, the OU2 remedy
was determined to be protective since
all required institutional controls were
in place including an environmental
covenant on the Kootenai Development
Company’s property. There were no
issues or recommendations for OU2.

Pursuant to CERCLA section 121(c)
and the NCP, EPA will conduct the next
five-year review by June 22, 2020 to
ensure the continued protectiveness of
remedial actions where hazardous
substances, pollutants, or contaminants
remain at the Site above levels that
allow for unlimited use and unrestricted
exposure.

Community Involvement

Public participation activities have
been satisfied as required in CERCLA
Section 113(k), 42 U.S.C. 9613(k) and
CERCLA Section 117, 42 U.S.C. 9617.
During the development and
implementation of the remedy for this
operable unit, comment periods were
offered for the proposed plan, the five-
year review, and other public meetings.
The documents that the EPA relied on
for the partial deletion of OU2 from the
Libby Asbestos Superfund Site are in
the docket and are available to the
public in the information repositories. A
notice of availability of the Notice of
Intent for Partial Deletion has been
published in the Western News, the
Kootenai Valley Record, and the
Montanian to satisfy public
participation procedures required by 40
CFR 300.425 (e) (4).

The State, the Lincoln County
Commissioners, and the City of Libby
are supportive of the partial deletion of
OU2. The State signed a letter of
concurrence on September 13, 2018.

Determination That the Site Meets the
Criteria for Deletion

EPA has consulted with the State,
Lincoln County Commissioners, and the
City of Libby on the proposed partial
deletion of OU2 of the Libby Asbestos
Site from the NPL prior to developing
this Notice of Partial Deletion. Through
the five-year review, EPA has also
determined that the response actions
taken are protective of public health or
the environment and, therefore, taking
of additional remedial measures is not
appropriate.

The implemented remedies achieve
the degree of cleanup or protection
specified in the 2010 OU2 ROD.

All selected removal and remedial
action objectives and associated cleanup
goals for OU2 are consistent with
agency policy and guidance. This partial
deletion meets the completion
requirements as specified in OSWER
Directive 9320.2-22, Close Out

Procedures for National Priority List
Sites. All response activities at OU2 of
the Site are complete and the Operable
Unit poses no unacceptable risk to
human health or the environment.
Therefore, EPA and Montana DEQ have
determined that no further response is
necessary at OU2 of the Site.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Authority: 33 U.S.C. 1321(d), 42 U.S.C.
9601-9657; E.O. 12580, E.O. 12777, E.O.
13626, 52 FR 29233, 56 FR 54757, 77 FR
56749, 3 CFR 2013 Comp., p. 306; 3 CFR,
1991 Comp., p. 351; 3 CFR, 1987 Comp., p.
193.

Dated: December 20, 2018.
Douglas H. Benevento,
Regional Administrator, Region 8.
[FR Doc. 2019-01319 Filed 2-5-19; 8:45 am|]
BILLING CODE 6560-50-P

FEDERAL MARITIME COMMISSION

46 CFR Part 515
[Docket No. 18—-11]
RIN 3072-AC73

Amendments to Regulations
Governing Licensing, Financial
Responsibility Requirements, and
General Duties for Ocean
Transportation Intermediaries

AGENCY: Federal Maritime Commission.

ACTION: Notice of proposed rulemaking;
reopening of comment period.

SUMMARY: In a proposed rule published
in the Federal Register on December 17,
2018, the Federal Maritime Commission
proposed to amend its rules governing
licensing, financial responsibility
requirements, and general duties for
ocean transportation intermediaries
(OTIs). The proposed changes are
mainly administrative and procedural.
This notice reopens the comment period
which concluded on January 18, 2019.
DATES: Comments on the proposed rule
published December 17, 2018 (83 FR
64502) are due on or before February 22,
2019.

ADDRESSES: You may submit comments
by the following methods:

e Email: secretary@fmc.gov.

e Mail: Rachel E. Dickon, Secretary,
Federal Maritime Commission, 800
North Capitol Street NW, Washington,
DC 20573-0001.
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FOR FURTHER INFORMATION CONTACT:
Rachel E. Dickon, Secretary. Phone:
(202) 523-5725. Email: secretary@
fme.gov.

Rachel Dickon,

Secretary.

[FR Doc. 2019-01177 Filed 2—-5-19; 8:45 am]
BILLING CODE 6731-AA-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25

[IB Docket No. 06—160; FCC 18-157]
Proposed Amendment of the
Commission’s Policies and Rules for

Processing Applications in the Digital
Broadcast Satellite Service

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Federal Communications
Commission (FCC) proposes to amend
its rules to establish a licensing and
regulatory framework for space stations
in the Digital Broadcast Satellite Service
in the 12.2-12.7 GHz and 17.3-17.8 GHz
frequency bands that would harmonize
the rules regulating DBS with those
regulating geostationary-satellite orbit
Fixed-Satellite Service systems.

DATES: Comments are due March 25,
2019. Reply comments are due April 22,
2019.

ADDRESSES: You may submit comments,
identified by IB Docket No. 06—-160, by
any of the following methods:

e Federal Communications
Commission’s website: http://
apps.fcc.gov/ecfs. Follow the
instructions for submitting comments.

e People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: 202-418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:
Sean O’More, International Bureau,
Satelite Division, 202—418-2453,
sean.omore@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Notice of Proposed Rulemaking (Second
NPRM), FCC 18-157, adopted
November 9, 2018, and released
November 13, 2018. The full text of the

Second NPRM is available at https://
apps.fcc.gov/edocs _public/attachmatch/
FCC-18-157A1.pdf. The full text of this
document is also available for
inspection and copying during business
hours in the FCC Reference Information
Center (Room CY—-A257), 445 12th
Street SW, Washington, DC 20554. To
request materials in accessible formats
for people with disabilities, send an
email to FCC504@fcc.gov or call the
Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (TTY).

Comment Filing Requirements

Interested parties may file comments
and reply comments on or before the
dates indicated in the DATES section
above. Comments may be filed using the
Commission’s Electronic Comment
Filing System (ECFS).

o Electronic Filers. Comments may be
filed electronically using the internet by
accessing the ECFS, http://apps.fcc.gov/
ecfs.

e Paper Filers. Parties who file by
paper must include an original and four
copies of each filing.

Filings may be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

© All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th Street SW, Room TW-A325,
Washington, DC 20554. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building.

O Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

O U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW,
Washington, DC 20554.

e Persons with Disabilities. To request
materials in accessible formats for
persons with disabilities (braille, large
print, electronic files, audio format), or
to request reasonable accommodations
for filing comments (accessible format
documents, sign language interpreters,
CART, etc.), send an email to fcc504@
fee.gov or call 202—418-0530 (voice) or
202-418-0432 (TTY).

Ex Parte Presentations

We will treat this proceeding as a
“permit-but-disclose” proceeding in
accordance with the Commission’s ex
parte rules. Persons making ex parte
presentations must file a copy of any
written presentation or a memorandum
summarizing any oral presentation
within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must (1) list all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made, and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda or other
filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with rule
1.1206(b). In proceedings governed by
rule 1.49(f) or for which the
Commission has made available a
method of electronic filing, written ex
parte presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
.xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

Paperwork Reduction Act

This document contains proposed
new and modified information
collection requirements. The
Commission, as part of its continuing
effort to reduce paperwork burdens,
invites the general public and the Office
of Management and Budget to comment
on the information collection
requirements contained in this
document, as required by the Paperwork
Reduction Act of 1995. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, we seek
specific comment on how we might
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further reduce the information
collection burden for small business
concerns with fewer than 25 employees.
Synopsis

In this Second Notice of Proposed
Rulemaking (Second NPRM), the
Commission seeks comment on whether
to establish a licensing and regulatory
framework for DBS satellite systems that
would be analogous to that which
currently exists for geostationary (GSO)
Fixed-Satellite Service (FSS) systems.
First, the Commission seeks comment
on processing requests for new DBS
service on a ““first-come, first-served”
basis—including an optional, two-step
application process—that governs GSO
FSS licensing. Second, the Commission
seeks comment on applying the
milestone and bond requirements for
the geostationary Fixed-Satellite Service
to DBS. Third, the Commission seeks
comment on extending the license terms
of non-broadcast DBS space stations
from 10 to 15 years. Fourth, the
Commission seeks comment on lifting
the “freeze” on new DBS applications
that has been in place since 2006, when
the Commission last proposed changes
to the DBS licensing regime in a 2006
Notice of Proposed Rulemaking (2006
Notice). Finally, the Commission seeks
comment on clarifying that requests for
new DBS at orbital locations less than
nine degrees apart, but that any new
DBS systems at such reduced-spacing
orbital locations must not increase
interference to DBS systems at the
internationally-planned nine-degree
orbital locations.

Proposal

While the Commission currently has
no DBS license applications before it,
clarification of the rules and
harmonization of those rules with the
recently-updated rules governing the
licensing of GSO FSS will facilitate the
licensing of new DBS systems and may
encourage interest in new DBS systems.

License Application Processing
Procedures. The Commission seeks
comment on proposed rules for
processing requests to provide new DBS
service to U.S. consumers. These rules
would apply to any future request to
provide DBS service to the United States
using the 12.2—12.7 GHz band (space-to-
Earth) and associated feeder links in the
17.3—17.8 GHz band (Earth-to-space),
including channels not currently
licensed at orbit locations assigned to
the United States under the
International Telecommunication Union
(ITU) Region 2 BSS and feeder-link
Plans (Region 2 Plan), as well as DBS
service from space stations located at
orbital locations not assigned to the

United States in the ITU Region 2 BSS
and feeder-link Plans.

Consistent with the Commission’s
prior proposal in the 2006 Notice, the
Commission proposes to treat requests
to provide DBS using a “first-come,
first-served” licensing approach used
for GSO-like FSS and to eliminate DBS
competitive bidding procedures. The
2006 Notice specifically sought
comment on whether, pursuant to
section 309(j) of the Communications
Act, and in light of the Northpoint case,
the Commission could design a
competitive bidding system, or auction,
to assign mutually exclusive
applications for DBS licenses or
spectrum. Commenters overwhelmingly
supported use of “first-come, first-
served,” procedures for DBS and no
commenter suggested how the
Commission could design a competitive
bidding system under section 309(j).
Accordingly, based on the court holding
in Northpoint and the record in
response to the 2006 Notice, the
Commission concludes that DBS
licenses cannot be auctioned at this
time.

The Commission seeks further
comment on this proposal. DBS is
similar to GSO FSS, except for certain
technical features required to protect
DBS consumers from interference while
using small receive-only antennas, and
therefore DBS seems well suited to
using the same processing procedure as
used for GSO FSS. Comments received
in response to the 2006 Notice
overwhelmingly supported use of “first-
come, first-served” procedures for DBS.
The 2006 Notice observed that the
Commission’s experience with the
“first-come, first-served” approach
indicates that this procedure would also
allow the quick issuance of DBS
licenses and grants of U.S. market
access, while still accommodating
existing or new competitive systems in
the same spectrum, and that this
procedure would give applicants
flexibility to design systems that will
best serve their targeted customers. The
Commission seeks comment on whether
experience since the 2006 Notice
reinforces or changes these assessments
of the suitability of the proposed ‘‘first-
come, first-served” procedure for
processing requests to provide DBS
services.

Application Processing Framework. If
the Commission adopts the proposal to
process requests to provide new DBS
service according to a “first-come, first-
served,” the Commission proposes to
apply the streamlined procedures the
Commission recently adopted for FSS
space stations in the part 25
Streamlining Order.

The Commission proposes that
applications for authority to construct,
deploy and operate a space station to
provide DBS service, or requests for U.S.
market access to provide DBS service to
earth stations in the United States using
anon-U.S. licensed space station under
section 25.137 of the Commission’s
rules, must provide the technical
information required by section 25.114
of the Commission’s rules. Of particular
applicability to DBS service, the
following technical information must be
provided under section 25.114: (1)
Whether the space station is to be
operated on a broadcast or non-
broadcast basis; and (2) information and
analyses in the event that the technical
characteristics of the proposed system
differ from those in the Appendix 30
BSS Plans, the Appendix 30A feeder
link Plans, Annex 5 to Appendix 30 or
Annex 3 to Appendix 30A of the ITU
Radio Regulations.

The Commission seeks comment on
this proposal and whether section
25.114 should be amended to eliminate
any of these DBS-specific requirements
or to require any additional information
relevant to the provision of DBS service.
The Commission also proposes to apply
the existing provisions of section 25.112
to determine whether a request to
provide DBS service in the United
States is acceptable for filing and seek
comment on this proposal.

Milestone and Bond. The Commission
proposes to apply sections 25.164
(Milestones) and 25.165 (Surety Bonds)
to authorizations and grants of U.S.
market access to provide DBS service.
The Commission’s milestone and bond
requirements are intended to deter
warehousing by satellite operators
before a proposed space station has been
launched and begun operations. In this
instance, warehousing refers to the
retention of preemptive rights to use
spectrum and orbital resources by an
entity that does not intend to bear the
cost and risk of constructing, launching,
and operating an authorized space
station, is not fully committed to doing
so, or finds out after accepting the
license that it is unable to fulfill the
associated obligations. Such milestone
requirements extend not only to U.S.
licensees, but also to operators of non-
U.S. licensed space stations that have
been granted access to the U.S. market.

In 2015, the Commission substantially
streamlined the milestone and bond
provisions contained in sections 25.164
and 25.165 of the Commission rules.
Specifically, the Commission eliminated
all of the space station construction
milestones, except the requirements to
bring a space station into operation at
the assigned location within a specified
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period of time. Also, in order to provide
better incentives against spectrum
warehousing, the Commission modified
the space station bond requirement to
increase liability over time.

The Commission proposes to extend
these streamlined milestone and bond
provisions to DBS services. Currently,
the milestone and bond provisions of
sections 25.164 and 25.165 explicitly do
not apply to DBS service. Instead, DBS
authorizations are subject to analogous,
but different, due diligence
requirements contained in section
25.148(b) of the Commission’s rules.
Because we are proposing to treat
requests for DBS service in substantially
the same manner as the Commission
treats requests for GSO FSS, the
Commission proposes to eliminate the
due diligence requirements contained in
section 25.148(b) and replace them with
a requirement to comply with the
milestone and bond provisions of
section 25.164 and 25.165. The
Commission seeks comment on this
proposal.

License Term. The Commission
proposes to extend the license term for
DBS space stations not licensed as
broadcast facilities to 15 years from the
current term of 10 years. Currently,
licenses for DBS space stations licensed
as broadcast facilities are issued for a
period of 8 years, and licenses for DBS
space stations not licensed as broadcast
facilities are issued for 10 years. The 8-
year term for broadcast stations is
established by the Communications Act.
In 1995, the Commission extended the
term of non-broadcast DBS licenses
from 5 to 10 years, the maximum term
then allowed by the Communications
Act, and “which better reflect[ed] the
useful life of a DBS satellite.” Because
all DBS licensees offer subscription
services, all existing DBS operators are
classified as non-broadcast licensees
and their license terms were extended to
10 years. Subsequently, the
Telecommunications Act of 1996
granted the Commission authority to
establish license terms longer than 10
years for non-broadcast stations.

The Commission believes that issuing
non-broadcast DBS space station
licenses for 15 years would better reflect
the useful life of new DBS satellites, as
our extension of the license term for
such DBS space stations from 5 to 10
years did in 1995. There are no
technical or engineering considerations
that render the operating life of a DBS
satellite shorter than the operating life
of a non-DBS satellite, such as those
used to provide GSO FSS, and DBS
satellites generally are able to provide
service beyond their initial 10-year
license terms. It would also make DBS

space station license terms consistent
with the terms of most other space
stations. The Commission requests
comment on our proposal as well as any
alternative license term proposals.

Optional Two-Step FCC/ITU License
Application Process. The Commission
adopted an optional two-step
application process for GSO FSS
applicants in 2015. Under that two-step
application process, an applicant for a
GSO FSS license using frequencies in
“unplanned” bands must submit a draft
Coordination Request filing to the
Commission using a simplified
application form—Form 312 (Main
Form)—pay the full license application
fee and post a $500,000 bond in order
to establish and perfect a queue
position. This first-step application
submission establishes a place in the
space station application processing
queue as of the time of filing of the
simplified Form 312 with the
Commission. As a second step, the
prospective licensee must file a
complete license application within two
years of submission of the Coordination
Request materials or forfeit the value of
the bond and lose the queue status
gained by the prior Coordination
Request filing. This two-step application
process is completely optional, and, as
an alternative, applicants may file a full
application without first submitting a
draft Coordination Request or posting
the corresponding $500,000 bond. The
Commission adopted a similar two-step
application process for GSO FSS
operation in “planned” frequency bands
subject to Appendix 30B of the ITU
Radio Regulations. In contrast, the
Commission stated that it would treat
proponents of satellite operations that
are subject to Appendices 30 and 30A
of the ITU Radio Regulations somewhat
differently. For these proponents, which
include those proposing operations in
the 12.2-12.7 GHz and 17.3-17.8 GHz
frequency bands used for DBS service,
the Commission would still review and
forward their ITU filings in advance of
a license application, but such review
and forwarding would not afford any
licensing status, as applications for DBS
systems are not eligible for first-come,
first-served processing.

Our proposal to adopt first-come,
first-served processing procedures for
DBS applications changes this situation
and ITU filings subject to Appendices
30 and 30A of the ITU Radio
Regulations will not be forwarded to the
ITU before a license application is filed
with the Commission. However,
adopting first-come, first-served
processing also supports extending the
optional two-step application process to
these DBS filings. Thus, the

Commission proposes to extend the
two-step process for GSO FSS
operations in unplanned bands to DBS
operations in planned bands, and, in
this respect, will treat ITU filings to
modify an existing frequency
assignment in the Region 2 Plan, to
include a new frequency assignment in
the Region 2 Plan, or to include a new
or modified frequency assignment in the
List of the Regions 1 and 3 Plan in the
same manner as a Coordination Request
filing for GSO FSS operation in non-
planned bands.

Unlike Coordination Requests in non-
planned bands, however, the
Commission proposes to review a
proposed filing under Appendices 30
and 30A prior to forwarding the filing
to the ITU to ensure that it is compatible
with other U.S. filings. This review is
necessary to protect the rights of
existing U.S. filings from being unduly
eroded under the relevant ITU
protection criteria by another U.S. filing.
Accordingly, the party requesting a
planned-band filing must either submit
the results of an analysis demonstrating
that the proposed operation will not
“affect” any other U.S. filing under the
relevant ITU criteria or, if another filing
would be deemed affected, submit a
letter signed by the affected operator
(which may be the same as the operator
requesting the new filing) that it
consents to the new filing. This
proposed review is consistent with our
tentative conclusions above regarding
the processing of all requests for DBS
service. The Commission seeks
comment on this proposal. The
Commission likewise proposes to
require applicants for DBS licenses
using the two-step procedure to submit
the application filing fee and a bond of
$500,000 with their applications and
ITU filings. As noted above, in the FSS
licensing framework, an applicant
submission with the Commission under
the first step of the optional two-step
procedure must be accompanied by the
application fee and a $500,000 bond.
The purpose of the application-stage
bond is to deter speculation during the
two-year period of queue priority before
the applicant must submit a completed
application. The Commission finds that
these considerations also apply to DBS
licensees. The Commission seek
comment on this proposal.

Non-U.S. Licensed Systems. With the
exception of the two-step processing
procedure discussed above, the
Commission proposes that procedures
and requirements proposed for DBS
service license applications also apply
to requests to access the United States
market by non-U.S. licensed space
stations under our DISCO II framework.
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The Commission notes that the
Commission decided in the DISCO II
proceeding that entities wishing to serve
the United States with a non-U.S.
satellite, including DBS satellites, must
file the same information as applicants
for a U.S. space station license, whether
or not that satellite is already licensed
by another administration.
Consequently, if the Commission adopts
a first-come, first-served licensing
procedure for applicants for a U.S.-
licensed DBS space station, operators of
non-U.S. licensed DBS space station
seeking U.S. market access and entities
filing earth station applications to
access non-U.S. licensed DBS space
stations must file the same information
required under section 25.114 of the
Commission’s rules.

The Commission further notes that
the United States took an exemption
from the World Trade Organization’s
Basic Telecommunication Agreement
for “‘one-way satellite transmission of
DTH and DBS television services and
digital audio services.” Thus, in order to
serve the United States, foreign-licensed
DBS systems must be found acceptable
under the Effective Competitive
Opportunities analysis the Commission
adopted in our DISCO II proceeding in
1997 (ECO-Sat). The Commission does
not intend to revisit any of these
considerations, but merely propose that
foreign DBS systems requesting market
access to serve the United States will be
considered on the same first-come, first-
served basis as applications for
authority to provide DBS services.

Reduced Spacing for DBS Space
Stations. The Commission tentatively
concludes that the public interest would
be served by granting requests for new
DBS service via space stations at orbital
locations less than nine degrees apart,
but that the public interest would not be
served by adopting specific rules,
different from those contained in
Appendices 30 and 30A of the ITU
Radio Regulations, for accommodating
requests for new DBS systems at
reduced-spacing orbital locations.
Instead, such requests can be processed
using the “first-come, first-served”
procedures for DBS service proposed
above.

After review of the comments and
pleadings filed in response to the 2006
Notice, the Commission tentatively
concludes that the potential benefits of
adopting additional rules requiring
existing DBS service providers to
accommodate operations at reduced
orbital spacing are outweighed by the
potential harms to existing subscribers
to DBS service. As an initial matter, it
is not clear that access to additional
DBS orbital locations is needed to

introduce new video programming
services since DBS subscribership is
dropping in the United States as the
marketplace for the distribution of video
programming over the internet
continues to grow and other
opportunities exist to provide new
video programming services in the
United States in several frequency
bands already allocated for satellite
services. These include the 17/24 GHz
BSS “reverse” band, which is
specifically allocated for the provision
of video programming, as well as
frequency bands allocated for Ka-band
GSO FSS. Furthermore, the proposals
made by proponents for additional rules
may require changes to the equipment
currently used to provide DBS services
to subscribers—such as requiring larger
customer receive antennas and changes
to space station designs—or would
require existing DBS providers and their
subscribers to accept more interference
and service unavailability than is the
case today.

However, the record does show that it
is possible to accommodate the
provision of new DBS services at
reduced orbital spacings under existing
rules. Specifically, our rules already
allow us to consider requests for new
DBS service at reduced orbital spacings
if entities making such a request can
coordinate their proposed operations
with other U.S. DBS operators and
secure agreements with other operators
already having assignments in the ITU
Region 2 Plans (or with prior requests
for Plan modifications). The
Commission proposes to address such
requests under these existing rules
rather than adopt new rules.

This approach protects current DBS
consumers from interference and
degradation of their video reception,
while at the same time allowing
potential new DBS operators to
demonstrate—through careful system
design, advancing technology, and
coordination with existing DBS
systems—that new DBS systems can
operate at orbital spacings of less than
nine degrees without causing harmful
interference to existing systems and
their customers. It will also ensure that
operations at reduced orbital
separations will lead to the same levels
of interference observed between two
DBS systems operating nine degrees
apart, with co-frequency, co-coverage
operation, and nominal Appendix 30
power density levels. The Commission
recognizes that this proposal will
require mitigation measures by future
operators at reduced orbital spacings,
such as reduced power density levels or
non-fully overlapping coverages. The
Commission tentatively concludes that

such measures are more easily and
appropriately implemented by future
entrants than retroactively imposed on
existing DBS operators and their
subscribers.

The Commission notes that the ITU
Appendix 30 and 30A ITU rules do not
govern the relationship between two
DBS systems operating under U.S. ITU
filings. The Commission proposes that
the same ITU criteria be used to
determine compatibility between a new
DBS application with respect to a DBS
system already in the processing queue
or previously authorized, even when
both systems are or will be operating
under U.S. ITU filings. If any of the
frequency assignments of the system
already in the queue or previously
authorized is affected, according to the
ITU criteria, the new DBS application
can still be considered compatible with
this system by submission of a letter
signed by the affected operator
indicating that it consents to the new
application.

The Commission seeks comment on
this approach. In particular, the
Commission seeks any updates to the
record regarding specific benefits or
harms arising from adopting rules to
require existing DBS service providers
to accommodate requests to provide
DBS service at reduced orbital spacings
and may consider adopting such rules if
the record demonstrates that doing so
would serve the public interest.

DBS Licensing “Freeze”. The
Commission imposed a “freeze” on
requests for new DBS systems in 2005.
The proposals the Commission makes in
this Second Notice will, if adopted,
resolve the issues that caused the
Commission to impose that freeze. The
Commission therefore proposes to lift
the freeze and begin accepting new
applications for DBS licenses after the
effective date of rules adopted as a
result of this Second Notice. The
Commission also proposes that new
applications or requests for U.S. market
access be accepted only after a date
specified in a public notice, which the
International Bureau would release after
the rules have become effective. The
Commission seeks comment on these
proposals.

Other Matters. The 2006 Notice also
sought comment on other issues related
to the regulation of DBS service that the
Commission do not repeat in this
Second Notice. These other issues relate
to protection requirements among
terrestrial Multichannel Video
Distribution and Data Service (MVDDS)
licensees and DBS operations at reduced
spacings, protection of DBS operations
at reduced spacings from interference
from NGSO FSS operations, protection
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of mobile DBS receivers smaller than 45
cm in diameter, and whether to
establish a spectrum cap on existing
DBS licensees. The Commission seeks
additional comment on these issues in
light of developments since the 2006
Notice and our tentative conclusions in
this Second Notice.

Initial Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act (RFA), the Commission
has prepared this Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
small entities by the policies and rules
proposed in this Second Notice of
Proposed Rulemaking (NPRM). We
request written public comments on this
IRFA. Commenters must identify their
comments as responses to the IRFA and
must file the comments by the deadlines
for comments on the NPRM provided
above in section IV.B. The Commission
will send a copy of the NPRM,
including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. In addition,
summaries of the NPRM and IRFA will
be published in the Federal Register.

A. Need for, and Objectives of, the
Proposed Rules

The NPRM seeks comment on several
proposals relating to the Commission’s
rules and policies for licensing space
stations in the Digital Broadcasting
Satellite (DBS) Service. Adoption of the
proposed changes would, among other
things, provide a licensing system under
which new licenses for DBS satellites in
reduced spacing orbital slots would be
processed according to the
Commission’s rules for geostationary
orbit space stations in the Fixed-
Satellite Service.

B. Legal Basis

The proposed action is authorized
under sections 4(i), 303, and 316 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303, 316.

C. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules May Apply

The RFA directs agencies to provide
a description of, and, where feasible, an
estimate of, the number of small entities
that may be affected by adoption of
proposed rules. The RFA generally
defines the term ‘“‘small entity” as
having the same meaning as the terms
“small business,” ““small organization,”
and ‘“‘small governmental jurisdiction.”
In addition, the term ‘‘small business”
has the same meaning as the term
“small business concern” under the
Small Business Act. A small business

concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA). Below, we
describe and estimate the number of
small entity licensees that may be
affected by adoption of the proposed
rules.

Satellite Telecommunications and All
Other Telecommunications. The rules
proposed in this NPRM would affect
some providers of satellite
telecommunications services, if
adopted. Satellite telecommunications
service providers include satellite and
earth station operators. Since 2007, the
SBA has recognized two census
categories for satellite
telecommunications firms: ““Satellite
Telecommunications” and ““Other
Telecommunications.” Under both
categories, a business is considered
small if it had $32.5 million or less in
annual receipts.

The first category of Satellite
Telecommunications “comprises
establishments primarily engaged in
providing point-to-point
telecommunications services to other
establishments in the
telecommunications and broadcasting
industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications.” For this category,
Census Bureau data for 2007 show that
there were a total of 512 satellite
communications firms that operated for
the entire year. Of this total, 482 firms
had annual receipts of under $25
million.

The second category of Other
Telecommunications is comprised of
entities “primarily engaged in providing
specialized telecommunications
services, such as satellite tracking,
communications telemetry, and radar
station operation. This industry also
includes establishments primarily
engaged in providing satellite terminal
stations and associated facilities
connected with one or more terrestrial
systems and capable of transmitting
telecommunications to, and receiving
telecommunications from, satellite
systems. Establishments providing
internet services or voice over internet
protocol (VoIP) services via client-
supplied telecommunications
connections are also included in this
industry.” For this category, Census
Bureau data for 2007 show that there
were a total of 2,383 firms that operated
for the entire year. Of this total, 2,346
firms had annual receipts of under $25
million. We anticipate that some of
these “Other Telecommunications

firms,” which are small entities, are
earth station applicants/licensees that
might be affected if our proposed rule
changes are adopted.

We anticipate that our proposed rule
changes may have an impact on earth
station and space station applicants and
licensees. Space station applicants and
licensees, however, rarely qualify under
the definition of a small entity.
Generally, space stations cost hundreds
of millions of dollars to construct,
launch, and operate. Consequently, we
do not anticipate that any space station
operators are small entities that would
be affected by our proposed actions.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

The NPRM proposes and seeks
comment on several rule changes that
would affect compliance requirements
for earth station and space station
operators. Most proposed changes,
however, are directed at space station
applicants and licensees. As noted
above, these parties rarely qualify as
small entities.

For example, the Commission
proposes to allow additional uses of
certain frequencies within the 17.2—-17.7
GHz band, subject to compliance with
technical limits designed to protect
other users of the bands. We also seek
comment on revised or new technical
standards to promote sharing among
DBS systems in reduced orbital
spacings.

We also propose modified rules for
satellite system implementation to
provide additional flexibility to
operators. In total, the proposals and
questions in the NPRM are designed to
achieve the Commission’s mandate to
regulate in the public interest while
imposing the lowest necessary burden
on all affected parties, including small
entities.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in reaching its proposed
approach, which may include the
following four alternatives (among
others): “(1) the establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rules for such small entities;
(3) the use of performance rather than
design standards; and (4) an exemption
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from coverage of the rule, or any part
thereof, for such small entities.”

The NPRM seeks comment from all
interested parties. The Commission is
aware that some of the proposals under
consideration may impact small entities.
Small entities are encouraged to bring to
the Commission’s attention any specific
concerns they may have with the
proposals outlined in the NPRM.

The Commission expects to consider
the economic impact on small entities,
as identified in comments filed in
response to the NPRM, in reaching its
final conclusions and taking action in
this proceeding.

In this NPRM, the Commission invites
comment on means to minimize
negative economic impacts on
applicants and licensees, including
small entities, by permitting DBS space
stations in orbital locations between the
currently authorized orbital locations.
Overall, the proposals in the NPRM seek
to increase flexibility for DBS applicants
and licensees and reduce burdens,
while maintaining adequate protections
against interference.

F. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

None.
List of Subjects in 47 CFR Part 25

Administrative practice and
procedure, Earth stations, Satellites.

Federal Communications Commission.
Marlene Dortch
Secretary, Office of the Secretary.

The Federal Communications
Commission proposes to amend 47 CFR
part 25, as follows:

PART 25—SATELLITE
COMMUNICATIONS

m 1. The authority citation for part 25
continues to read as follows:

Authority: 47 U.S.C. 154, 301, 302, 303,
307, 309, 310, 319, 332, 605, and 721, unless
otherwise noted.

m 2. Amend § 25.110 by revising
paragraph (b)(3) introductory text and
paragraph (b)(3)(iii) and adding
paragraph (b)(3)(iv) to read as follows:

§25.110 Filing of applications, fees, and
number of copies.
* * * * *

(b) L

(3) A license application for 17/24
GHz BSS space station operation, for
GSO FSS space station operation, or for
GSO space station operation subject to
the provisions in Appendices 30 and
30A of the ITU Radio Regulations
(incorporated by reference, see § 25.108)

may be submitted in two steps, as
follows:

(iii) An application for GSO space
station operation subject to the
provisions in Appendices 30 and 30A of
the ITU Radio Regulations (incorporated
by reference, see § 25.108) may be
initiated by submitting to the
Commission, in accordance with the
applicable provisions of part 1, subpart
Y of this chapter, a draft ITU filing to:
Modify an existing frequency
assignment in the Region 2 Plan; to
include a new frequency assignment in
the Region 2 Plan; or to include a new
or modified frequency assignment in the
List of the Regions 1 and 3 Plan,
accompanied by a simplified Form 312
and a declaration of acceptance of ITU
cost-recovery responsibility in
accordance with §25.111(d). The
simplified Form 312, Main Form
submission must include the
information required by items 1-17, 43,
45, and 46. In addition, the applicant
must submit the results of an analysis
demonstrating that no U.S. filing under
Appendix 30 and 30A would be deemed
affected by the proposed operation
under the relevant ITU criteria or, for
any affected filings, a letter signed by
the affected operator that it consents to
the new filing.

(iv) An application initiated pursuant
to paragraphs (b)(3)(i), (b)(3)(ii) or
(b)(3)(iii) of this section will be
considered completed by the filing of an
FCC Form 312 and the remaining
information required in a complete
license application, including the
information required by § 25.114, within
two years of the date of submission of
the initial application materials.

m 3. Amend § 25.114 by revising
paragraph (a)(3) to read as follows:

§25.114 Applications for space station
authorizations.

(a] * % %

(3) For an application filed pursuant
to the two-step procedure in
§25.110(b)(3), the filing pursuant to
§25.110(b)(3)(iv) must be submitted on
FCC Form 312, Main Form and
Schedule S, with attached exhibits as
required by paragraph (d) of this
section, and must constitute a
comprehensive proposal.

m 4. Amend § 25.121 by revising
paragraph (a)(1) to read as follows:

§25.121 License term and renewals.

(a) * * * (1) Except for licenses for
SDARS space stations and terrestrial
repeaters and 17/24 GHz BSS space
stations licensed as broadcast facilities,

licenses for facilities governed by this
part will be issued for a period of 15

years.
* * * * *

§25.140 [Amended]

m 5. Amend § 25.140 by revising the
section header and adding new
paragraph (a)(3)(vii) to read as follows:

§25.140 Further requirements for license
applications for GSO space station
operation in the FSS and the 17/24 GHz
BSS.

(@ * * *

(vi) In addition to the information
required by § 25.114, an applicant for a
GSO space station operating in the
frequencies of the ITU Appendices 30
and 30A (incorporated by reference, see
§ 25.108) must provide a statement that
the proposed operation will take into
account the applicable requirements of
these Appendices of the ITU Radio
Regulations and a demonstration that it
is compatible with other U.S. ITU filings
under Appendices 30 and 30A or, for
any affected filings, a letter signed by
the affected operator indicating that it

consents to the new application.
* * * * *

m 6. Amend § 25.148 by removing and
reserving paragraphs (b), (d) and (e).

m 7. Amend § 25.164 by revising
paragraph (a) to read as follows:

§25.164 Milestones.

(a) The recipient of an initial license
for a GSO space station, other than a
SDARS space station, granted on or after
August 27, 2003, must launch the space
station, position it in its assigned orbital
location, and operate it in accordance
with the station authorization no later
than five years after the grant of the
license, unless a different schedule is
established by Title 47, Chapter I, or the
Commission.

* * * * *

m 8. Amend § 25.165 by revising
paragraph (a) introductory text to read
as follows:

§25.165 Surety bonds.

(a) For all space station licenses
issued after September 20, 2004, other
than licenses for SDARS space stations
and replacement space stations as
defined in paragraph (e) of this section,
the licensee must post a bond within 30
days of the grant of its license. Failure
to post a bond will render the license
null and void automatically.

* * * * *
[FR Doc. 2019-01314 Filed 2—-5-19; 8:45 am]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 32, 54, and 65

[WC Docket Nos. 10-90, 14-58, 07-135, CC
Docket No. 01-92; FCC 18-176]

Connect America Fund, ETC Annual
Reports and Certifications,
Establishing Just and Reasonable
Rates for Local Exchange Carriers,
Developing a Unified Intercarrier
Compensation Regime

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) seeks comment on how to
implement an auction mechanism for
competitive overlapped legacy rate-of-
return areas, broadband only line
conversions, and legacy support in
Tribal areas.

DATES: Comments are due on or before
March 8, 2019 and reply comments are
due on or before April 8, 2019. If you
anticipate that you will be submitting
comments, but find it difficult to do so
within the period of time allowed by
this document, you should advise the
contact listed below as soon as possible.
ADDRESSES: Pursuant to sections 1.415
and 1.419 of the Commission’s rules, 47
CFR 1.415, 1.419, interested parties may
file comments and reply comments on
or before the dates indicated on the first
page of this document. Comments and
reply comments may be filed using the
Commission’s Electronic Comment
Filing System (ECFS). See Electronic
Filing of Documents in Rulemaking
Proceedings, 63 FR 24121 (1998).

» Electronic Filers: Comments may be
filed electronically using the internet by
accessing the ECFS: http://apps.fcc.gov/
ecfs/.

» Paper Filers: Parties who choose to
file by paper must file an original and
one copy of each filing. If more than one
docket or rulemaking number appears in
the caption of this proceeding, filers
must submit two additional copies for
each additional docket or rulemaking
number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

= All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445

12th St. SW, Room TW-A325,
Washington, DC 20554. The filing hours
are 8:00 a.m. to 7:00 p.m. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes and boxes must be disposed
of before entering the building.

= Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9050
Junction Drive, Annapolis Junction, MD
20701.

» U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW,
Washington DC 20554.

People with Disabilities: To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an email to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

FOR FURTHER INFORMATION CONTACT:
Suzanne Yelen, Wireline Competition
Bureau, (202) 418—-7400 or TTY: (202)
418-0484.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Further
Notice of Proposed Rulemaking
(FNPRM) in WC Docket Nos. 10-90, 14—
58, 07—135, CC Docket No. 01-92; FCC
18-176, adopted on December 12, 2018
and released on December 13, 2018. The
full text of this document is available for
public inspection during regular
business hours in the FCC Reference
Center, Room CY-A257, 445 12th Street
SW, Washington, DC 20554 or at the
following internet address: https://
docs.fcc.gov/public/attachments/FCC-
18-176A1.pdf. The Report and Order
and Order on Reconsideration that was
adopted concurrently with the FNPRM
is published elsewhere in this issue of
the Federal Register.

I. Introduction

1. In the FNPRM, the Commission is
seeking comment on how to implement
an auction mechanism for competitive
overlapped legacy rate-of-return areas,
broadband-only line conversions, and
legacy support in Tribal areas.

II. Further Notice of Proposed
Rulemaking

2. In the FNPRM, the Commission
seeks comment on rules for
implementing its determination that
support in areas overlapped or almost
entirely overlapped by unsubsidized
competition should be awarded through
an auction. In addition, the Commission
seeks comment on whether it needs to
take steps to ensure that the budget for
legacy carriers is sufficient and to

address the different amounts of support
provided for voice-only or voice/
broadband lines as compared to
broadband-only lines. The Commission
also seeks comment on additional
support for legacy carriers serving Tribal
areas.

3. In the concurrently adopted Report
and Order, the Commission determines
that the use of an auction is a more
efficient way to award support in areas
that are overlapped or almost entirely
overlapped by unsubsidized
competition. Here, the Commission
seeks comment on how this decision
should be implemented, including
auction design. In general, the
Commission proposes that the auction
process would operate in substantially
the same way as the Connect America
Fund (CAF) Phase II auction, which
concluded on August 28, 2018, but seek
comment on whether changes to
account for any differences unique to
this overlap auction are necessary and
appropriate. Further information
regarding the CAF Phase II auction
(Auction 903) is available on the FCC’s
website.

4. Affected study areas. Initially, the
Commission seeks comment on what
percentage it should use to determine
those study areas that are almost
entirely overlapped according to FCC
Form 477. Should support in legacy
study areas that are less than 100%
overlapped by unsubsidized
competition, e.g., 99% or 95%, also be
awarded through competitive bidding?
Currently, there are eight legacy study
areas with 100% overlap and seven
legacy study areas with at least 95%
overlap with approximately $12 million
in unconstrained projected claims for all
15 study areas for 2018. Rather than
solely rely on FCC Form 477 data,
should the Commission then also
conduct a challenge process to verify
the affected study areas? Is such a
challenge process necessary given that
the areas will be subject to auction?

5. Eligible areas. The Commission
proposes to break each study area into
a census geography, such as census
block groups, with each unit as the
minimum geographic bidding area. The
Commission previously used census
block groups but declined to auction
units as small as census blocks or as
large as counties or census tracts for the
CAF Phase II auction. Given that there
are likely to be fewer total eligible areas
in this auction, should the Commission
instead use census blocks as the
minimum geographic bidding area? The
Commission expects to adopt the
bidding unit in the pre-auction process.

6. The Commission proposes to
establish the reserve price—the
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maximum amount of support available
for each bidding unit prior to the
auction—by proportionally allocating
the incumbent’s legacy support across
each eligible study area using the costs
for each census block as determined by
the cost model in order to account for
the relative costs of providing service
among areas. Should the Commission
instead establish reserve prices based on
Alternative Connect America Cost
Model (A—-CAM) costs, or on some
percentage of the incumbent’s prior

year’s legacy claims? The Commission
notes that the CAF Phase II auction
began with an aggregate reserve price for
all eligible areas based on the
Commission’s cost model, but cleared at
78.35% of the reserve price. Thus, the
CAF Phase II auction reduced the
amount of support needed for these
areas to substantially less than the
reserve price. How can the Commission
create similar competition in auctions
offering support to overlap areas?

7. Public interest obligations. The
Commission proposes to accept bids in

technology neutral service tiers with
varying speed and usage allowances
similar to those used in the CAF Phase
IT auction but eliminating speeds below
25/3 Mbps, and for each tier will
differentiate between bids that would
offer either lower or higher latency. The
following charts summarize the
performance tiers and latency
(including the weights as adopted by the
Commission for the CAF Phase II
auction):

) Monthly usage ;

Performance tier Speed allowance Weight
Baseline ......ccccceeveeeieiiiiieee e > 25/3 MDPS oo > 150 GB or U.S. median, whichever is higher ......... 45
Above Baseline . > 100/20 Mbps > 2 terabytes (TB) 15
Gigabit .....cooiiii e > 1 Gbps/500 Mbps ......cccceecvveiinenne 22 TB i 0

Latency Requirement Weight
LOW LateNCY ...ccoieiiiiiiiiee e SA00 MS i 0
High LatencCy ........ccooiiiiiiiii e S750mMS & MOS 24 ..o 25

8. Are there any reasons to accept
different performance tiers or different
latency metrics? The Commission notes
that 99.75% of locations awarded
through the CAF Phase II auction were
at speeds of 25/3 Mbps or higher.

9. Winning bidders would be required
to serve all locations within each census
block group, with interim and final
deployment milestones similar to those
of recipients of CAF Phase II auction
support. Should the Commission make
any changes to that framework?

10. Eligibility to participate. The
Commission seeks comment on what
entities should be eligible to participate.
The Commission proposes that the
auction not be limited only to the
incumbent and the competitors that
report coverage within the study area,
but open to any eligible provider. The
Commission notes that more auction
participants are more likely to lead to
market-based support levels. The
Commission also recognizes the
possibility that limiting eligibility could
result in only one or two bidders per
study area.

11. The Commission proposes to
adopt a two-stage application filing
process for participants in this auction,
similar to that used in other
Commission universal service auctions.
Specifically, in the pre-auction ‘““short-
form” application, a potential bidder
must establish its eligibility to
participate, providing, among other
things, basic ownership information and
certifying to its qualifications to receive
support. After the auction, the
Commission would conduct a more

extensive review of the winning
bidders’ qualifications to receive
support through “long-form”
applications. Such an approach
balances the need to collect essential
information with administrative
efficiency and will provide the
Commission with assurance that
interested entities are qualified to meet
the relevant terms and conditions if
awarded support.

12. In the CAF Phase II auction, the
Commission required applicants to
demonstrate that they had provided
voice, broadband, and/or electric
distribution or transmission services for
at least two years. The Commission also
adopted an alternative pathway for
entities that could not demonstrate
service for two years by instead
submitting (1) audited financial
statements for that entity from the three
most recent consecutive fiscal years,
including balance sheets, net income,
and cash flow, and (2) a letter of interest
from a qualified bank with terms
acceptable to the Commission that the
bank would provide a letter of credit to
the bidder. Should the Commission
adopt the same or similar requirements
for this auction?

13. Auction design. The Commission
also seeks comment on the appropriate
auction design for offering support in
overlap areas. The Commission already
has competitive bidding rules that allow
for the subsequent determination of
specific final auction procedures based
on additional public input during the
pre-auction process. The Commission
proposes to use the same auction design

as it did in the CAF Phase II auction—
a multi-round, descending clock auction
in which bidders selecting different
performance levels will compete head-
to-head in the auction, with weights to
take into account the Commission’s
preference for higher speeds over lower
speeds, higher usage allowances over
lower usage allowances, and low
latency over high latency. The
Commission proposes to auction all
affected study areas nationwide in the
same auction. The Commission seeks
comment on whether any auction
design changes should be made to take
into account any differences between
the nature of competition in the CAF
Phase II auction and an auction of
support for overlap areas. If so, the
Commission asks that commenters
identify and describe recommended
changes with specificity. Consistent
with prior practice, the Commission
proposes to develop the specific details
of the auction as part of the pre-auction
process.

14. Transition for incumbent provider.
The Commission proposes that any
incumbent that does not apply to
participate in the auction shall have its
support reduced, regardless of whether
other carriers apply or bid. The
Commission infers that by not applying
to participate in the auction the
incumbent is demonstrating that it does
not need any of its limited universal
service funds to continue providing
service to its area.

15. The Commission seeks comment
on what should happen to the legacy
rate-of-return support mechanisms for
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an incumbent local exchange carrier
(LEC) when it, but no other carrier, bids
in the incumbent’s area. The
Commission also seeks comment on
whether, if the incumbent LEC is the
sole applicant to bid in its service area,
and no other carriers apply to bid, the
incumbent should continue to receive
support pursuant to the legacy rate-of-
return support mechanisms? Should the
Commission infer that by not applying
to participate in the auction the
competitors are demonstrating that they
are not capable of providing service to
the entire study area?

16. If the incumbent LEC does not win
at auction, what, if any, transitional
support should be provided to the
incumbent, and how should the
Commission best ensure customers who
are currently served by the incumbent
do not lose access to voice service or
existing broadband service prior to the
deployment of service to those locations
by the winning bidder?

17. Oversight and accountability. The
Commission proposes that the same
oversight and non-compliance
framework as used in the CAF Phase II
auction would apply to auctions
offering support to overlap areas. Are
there any modifications that should be
made and, if so, why?

18. Frequency of auctions. The
Commission’s previous 100% overlap
process was conducted every other year.
Should the Commission conduct these
auctions on a similar schedule, based on
the most recent FCC Form 477 data?

19. As described in the concurrently
adopted Report and Order, the
Commission is concerned that as
carriers move from offering voice and
voice/broadband lines to broadband-
only lines, the amount of support
required from the Fund will increase.
To address this concern, the
Commission has adopted a minimum of
a 7% budgetary increase in 2019. The
Commission anticipates that this 7%
increase should exceed any increases to
the budget due to conversions of lines
from voice or voice/broadband to
broadband-only. The Commission
previously recognized the importance of
giving consumers the flexibility to
purchase broadband-only lines, which
may provide an opportunity to move
from “plain old telephone service”
(POTS) to new IP-based services.
Nonetheless, the Commission
understands concerns that some carriers
may be moving consumers onto
broadband-only lines for the purpose of
artificially increasing the support they
receive from the Fund. The Commission
seeks comment on whether other
measures are necessary or advisable to
address this issue.

20. The Commission seeks comment
on whether the Commission should
adopt limits on the number of converted
lines for which a carrier may seek
broadband-only support. Several parties
have informally suggested this may be a
useful method of limiting increases to
the budget. Although this approach
would allow for a planned and smooth
increase to the budget, it puts an
artificial constraint on conversions.
More and more customers want
broadband-only lines, with
interconnected VolIP or wireless service
for voice. Such limitations could also
lead to arbitrage opportunities as
carriers seek to adjust their line counts.
The Commission seeks comment on
whether the benefits of such a limitation
would exceed the burdens.

21. The Commission also seeks
comment on other methods of
addressing the increased funding needs
as lines convert to broadband-only.
First, the Commission notes that when
a line converts to broadband-only, the
carrier immediately begins receiving the
increased Connect America Fund
Broadband Loop Support (CAF BLS) but
also continues to receive High-cost Loop
Support (HCLS) for two years even
though there is no longer intrastate
voice service on the line because of the
manner in which HCLS is calculated.
Should carriers immediately lose HCLS
for any lines converted to broadband?
Given that CAF BLS support for
broadband-only lines is typically greater
than total HCLS and CAF BLS for voice
and voice/broadband lines, eliminating
HCLS for converted lines would still
provide carriers with sufficient support.

22. Some suggest carriers are
switching consumers from traditional
telephone service to interconnected
VoIP service for the sole purpose of
maximizing overall support amounts.
The Commission seeks comment on
how to encourage the transition to
broadband networks while preventing
carriers from using the transition as a
way to artificially inflate their support
amounts.

23. Is there a way the Commission can
adjust its CAF ICC rules to discourage
any arbitrage? The Commission created
CAF ICC support to aid carriers in the
transition to bill-and-keep for their
traditional voice services, and legacy
carriers are eligible to receive such
support. To calculate a carrier’s CAF
ICC support, a carrier subtracts its
Access Recovery Charge (ARC) assessed
on voice end-users from its “Eligible
Recovery”’—the total funding a carrier is
entitled to receive from any source
under the Commission’s rules for the
transition. Importantly, the rules
generally require carriers to impute an

amount on broadband-only lines equal
to the ARCs they would have assessed
on voice and voice/broadband access
lines. Notably, CAF ICC support comes
with limited deployment obligations
and is subject to a fixed annual
reduction of 5% to reflect decreasing
demand due to line loss. Meanwhile,
CAF BLS comes with particularized
deployment obligations and increases to
reflect additional interstate costs when
carriers migrate customers onto
broadband-only lines. What measures
can the Commission take to prevent
carriers from gaming this apparent
mismatch in its universal service and
intercarrier compensation rules?
Specifically, is there a way to determine
whether a legacy carrier is migrating its
customers to broadband only lines as
part of the desired transition to all
broadband networks or to benefit from
increased high-cost support? Are there
circumstances under which a legacy
carrier that converts a line to
broadband-only but retains that voice
customer with interconnected VoIP
service should have to impute some
portion of those revenues against its
CAF ICC support? If so, how much
should be imputed? Are there other
measures the Commission should
consider to address these concerns?

24. To address the unique challenges
of deploying high-speed broadband to
rural Tribal communities, the
Commission incorporates a Tribal
Broadband Factor into the A~-CAM II
offer. In recognition that many rural,
Tribal areas contain a high
concentration of low-income
individuals and few business
subscribers—and thus have lower take
rates and potential average revenues per
subscriber than non-Tribal areas—the
Tribal Broadband Factor reduces the
high-cost funding threshold by 25% to
a benchmark of $39.38 for locations in
Indian Country. As a result, carriers
opting for the A—-CAM II offer will
receive more funding and be required to
deploy to more locations than they
would have without the Tribal
Broadband Factor. In recent weeks,
NTTA and Gila River have proposed
applying the Tribal Broadband Factor
from the A—CAM II offer to legacy
carriers. NTTA suggests addressing
legacy support by reducing the CAF BLS
“$42 per month per line funding
threshold by 25 percent to $31.50 . . .
[and] revising the HCLS algorithm using
a similar 25 percent factor.”

25. The Commission seeks comment
on this proposal as well as other ways
to appropriately incorporate a Tribal
Broadband Factor into the legacy
system. First, the Commission seeks
comment on whether to incorporate a
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Tribal Broadband Factor into the legacy
program. How do the differences
between the A-CAM II offer and legacy
support impact the Commission’s
analysis? For example, the A-CAM II
offer is based on the estimated take rates
and potential revenues per subscribers,
whereas the legacy program is based on
actual take rates and imputed revenues
per subscriber. Does this difference
suggest a different means of
implementing a Tribal Broadband
Factor in the legacy program? If so, in
what way? Also, do the newly increased
legacy budget, along with elimination of
the capital investment allowance and
earlier opex limitation relief, mitigate to
a degree the need for a Tribal Broadband
Factor for legacy carriers? If so, how
much?

26. Second, if the Commission were to
proceed with a Tribal Broadband Factor
for CAF BLS, how should it be
structured? For CAF BLS, should the
Commission reduce the $42 per line
funding threshold to $39.38 (the high
cost funding threshold for the A-CAM
1T offer), to $31.50 (as suggested by
NTTA), or to some other amount? How
should the structural differences
between the CAF BLS program and the
A—CAM 1I offer impact the
Commission’s decision? Should the
Commission adopt a Tribal Broadband
factor that applies to all carriers serving
Tribal lands (as the Commission has
defined that for the purposes of the A—
CAM 1I offer), or should the
Commission target it based on the level
of existing deployments, whether by the
legacy carrier or its competitors? What
additional deployment obligations
should the Commission apply to carriers
receiving the benefit of a Tribal
Broadband Factor? And what other
rules, if any, would the Commission
need to amend to make a Tribal
Broadband Factor a reality for CAF BLS?

27. Third, should the Commission
proceed with a Tribal Broadband Factor
for HCLS? Whereas the A—-CAM II offer
is designed to support broadband-
capable networks and requires concrete
buildout obligations in exchange for
support, the HCLS component of the
legacy program is designed to offset the
intrastate costs of voice networks
without any corresponding buildout
obligations. Given that context, would a
Tribal Broadband Factor make sense
applied to HCLS? If so, how could the
Commission revise the HCLS algorithm
to incorporate a Tribal Broadband
Factor? What would the impact be on
other carriers participating in these
programs given the Commission’s
decision to maintain the separate HCLS
funding cap? Should the Commission
create new broadband deployment

obligations tied to any increase in HCLS
funding from a Tribal Broadband Factor,
and if so, how should the Commission
do so? And what other rules, if any,
would the Commission need to amend
to make a Tribal Broadband Factor a
reality for HCLS?

28. Finally, the Commission seeks
comment on whether there are any other
approaches the Commission should
consider in creating a Tribal Broadband
Factor for legacy rate-of-return carriers.
And if so, what are those approaches
and how should they work?

III. Procedural Matters

A. Paperwork Reduction Act

29. This document contains proposed
information collection requirements.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public and
the Office of Management and Budget
(OMB) to comment on the information
collection requirements contained in
this document, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, we seek specific comment
on how we might further reduce the
information collection burden for small
business concerns with fewer than 25
employees.

30. Ex Parte Presentations. The
proceeding shall be treated as a ‘‘permit-
but-disclose” proceeding in accordance
with the Commission’s ex parte rules.
Persons making ex parte presentations
must file a copy of any written
presentation or a memorandum
summarizing any oral presentation
within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must (1) list all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made, and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda or other
filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents

shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with rule
1.1206(b). In proceedings governed by
rule 1.49(f) or for which the
Commission has made available a
method of electronic filing, written ex
parte presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
.xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

31. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), the Commission has prepared
this Initial Regulatory Flexibility
Analysis (IRFA) of the possible
significant economic impact on a
substantial number of small entities
from the policies and rules proposed in
the FNPRM. The Commission requests
written public comment on this IRFA.
Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on the
FNPRM. The Commission will send a
copy of the FNPRM, including this
IRFA, to the Chief Counsel for Advocacy
of the Small Business Administration
(SBA).

32. The proposals in this FNPRM seek
to build on efforts to modernize the
high-cost program by targeting support
efficiently and providing market-based
mechanisms to award support. In the
FNPRM, the Commission seeks
comment on issues related to auction
design and service requirements
stemming from the decision to use
competitive bidding in study areas that
are subject to a certain amount of
competitive overlap from unsubsidized
providers. The Commission also seeks
comment whether the Commission
should adopt limits on the number of
converted lines for which a carrier may
seek broadband-only support. Finally,
the Commission seeks comment on
additional support for legacy carriers
serving Tribal areas.

33. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
generally defines the term “small
entity”’ as having the same meaning as
the terms “small business,” “small
organization,” and ‘“‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“‘small-business concern”
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under the Small Business Act. A small-
business concern’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

34. Small Businesses, Small
Organizations, Small Governmental
Jurisdictions. The Commission’s actions,
over time, may affect small entities that
are not easily categorized at present.
The Commission therefore describes
here, at the outset, three broad groups of
small entities that could be directly
affected herein. First, while there are
industry specific size standards for
small businesses that are used in the
regulatory flexibility analysis, according
to data from the SBA’s Office of
Advocacy, in general a small business is
an independent business having fewer
than 500 employees. These types of
small businesses represent 99.9 percent
of all businesses in the United States
which translates to 28.8 million
businesses.

35. Next, the type of small entity
described as a “small organization” is
generally “any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.” Nationwide, as of Aug 2016,
there were approximately 356,494 small
organizations based on registration and
tax data filed by nonprofits with the
Internal Revenue Service (IRS).

36. Finally, the small entity described
as a “small governmental jurisdiction”
is defined generally as “governments of
cities, counties, towns, townships,
villages, school districts, or special
districts, with a population of less than
fifty thousand.” U.S. Census Bureau
data from the 2012 Census of
Governments indicates that there were
90,056 local governmental jurisdictions
consisting of general purpose
governments and special purpose
governments in the United States. Of
this number there were 37, 132 General
purpose governments (county,
municipal and town or township) with
populations of less than 50,000 and
12,184 Special purpose governments
(independent school districts and
special districts) with populations of
less than 50,000. The 2012 U.S. Census
Bureau data for most types of
governments in the local government
category shows that the majority of
these governments have populations of
less than 50,000. Based on this data the
Commission estimates that at least
49,316 local government jurisdictions
fall in the category of “small
governmental jurisdictions.”

37. In the FNPRM, the Commission
seeks comment on what the deployment

obligations should be for areas subject to
competitive bidding in terms of what
locations should be served and at what
minimum speeds. The Commission also
seeks comment on whether additional
measures are needed to address the
increase in the demand for high-cost
USF that results from lines converting
from voice or voice/broadband to
broadband-only. The Commission also
seeks comment on additional support
for legacy carriers serving Tribal areas
and accompanying obligations.

38. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
(among others) the following four
alternatives: (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. The Commission
expects to consider all of these factors
when it has received substantive
comment from the public and
potentially affected entities.

39. In the concurrently adopted
Report and Order, the Commission
adopts changes whereby support in
certain legacy areas will be awarded
through competitive bidding. In the
FNPRM, the Commission seeks
comment on several auction related
issues. The questions the Commission
asks, in part, aim to reduce economic
impacts on the incumbent LECs and
help with the overall efficiency of the
competitive bidding process.
Furthermore, in seeking comment
whether the Commission should adopt
limits on the number of converted lines
for which a carrier may seek broadband-
only support, it asks about ways to
minimize the impact on carriers. The
Commission also seek comment on
additional support for legacy carriers
serving Tribal areas, accompanying
obligations, and possibly targeting
Tribal areas with lower levels of
deployment.

40. More generally, the Commission
expects to consider the economic
impact on small entities, as identified in
comments filed in response to the
FNPRM and this IRFA, in reaching its
final conclusions and taking action in
this proceeding. The proposals and
questions laid out in the FNPRM were
designed to ensure the Commission has
a complete understanding of the
benefits and potential burdens

associated with the different actions and
methods.

IV. Ordering Clauses

41. Accordingly, it is ordered that,
pursuant to the authority contained in
sections 1-4, 5, 201-206, 214, 218-220,
251, 252, 254, 256, 303(r), 332, 403, and
405 of the Communications Act of 1934,
as amended, and section 706 of the
Telecommunications Act of 1996, 47
U.S.C. 151-155, 201-206, 214, 218-220,
251, 252, 254, 256, 303(r), 403, 405, and
1302, the Further Notice of Proposed
Rulemaking is adopted, effective thirty
(30) days after publication of the text or
summary thereof in the Federal
Register, except for those rules and
requirements involving Paperwork
Reduction Act burdens, which shall
become effective immediately upon
announcement in the Federal Register
of OMB approval, and the rules adopted
pursuant to section III.C.8 of this Report
and Order shall become effective on
January 1, 2020. It is the Commission’s
intention in adopting these rules that if
any of the rules that the Commission’s
retains, modifies, or adopts herein, or
the application thereof to any person or
circumstance, are held to be unlawful,
the remaining portions of the rules not
deemed unlawful, and the application
of such rules to other persons or
circumstances, shall remain in effect to
the fullest extent permitted by law.

42. It is further ordered that, pursuant
to the authority contained in sections 1,
2, 4(i), 5, 201-206, 214, 218-220, 251,
252, 254, 256, 303(r), 332, 403, and 1302
of the Communications Act of 1934, as
amended, and section 706 of the
Telecommunications Act of 1996, 47
U.S.C. 151, 152, 154(i), 155, 201206,
214, 218-220, 251, 252, 254, 256, 303(r),
332, 403, 1302, notice is hereby given of
the proposals and tentative conclusions
described in the Further Notice of
Proposed Rulemaking.

Federal Communications Commission.
Marlene Dortch,

Secretary.

[FR Doc. 2019-01315 Filed 2-5-19; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 10

[Docket No. DOT-OST-2017-0028]

RIN 2105-AE76

Maintenance of and Access to Records
Pertaining to Individuals

AGENCY: Office of the Secretary (OST),
U.S. Department of Transportation
(DOT).

ACTION: Notice of Proposed Rulemaking.

SUMMARY: In accordance with the
Privacy Act of 1974, the Department of
Transportation proposes to add a system
of records relating to aviation consumer
protection to the list of Department of
Transportation Privacy Act Systems of
Records that are exempt from one or
more provisions of the Privacy Act. The
Department is proposing to exempt this
system of records, titled Aviation
Consumer Complaint Application
Online System, to protect records
compiled for investigations and
inquiries into alleged Federal civil
rights and consumer protection
misconduct by airlines and air travel
companies. This exemption was
initially proposed on February 28, 2005
and the Department did not receive any
comments on the proposed rule.
Nonetheless, given the time that has
passed since the original Notice of
Proposed Rulemaking, the Department
is issuing this Notice of Proposed
Rulemaking for comment. The current
system of records notice indicates that
an exemption applies to this system;
however, the Department is updating
the system of records notice to specify
the basis of the exemption. This
rulemaking conforms the Department of
Transportation’s regulations on
Maintenance and Access to Records
Pertaining to Individuals to the
applicable System of Records Notices
(SORNSs) to current Department of
Transportation practice.

DATES: Submit comments on or before
April 8, 2019.

ADDRESSES: You may file comments
identified by the docket number DOT—
0ST-2017-0028 by any of the following
methods:

O Federal Rulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for submitting
comments.

O Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Ave. SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

O Hand Delivery or Courier: West
Building Ground Floor, Room W12-140,
1200 New Jersey Ave. SE, between 9:00
a.m. and 5:00 p.m. ET, Monday through
Friday, except Federal holidays.

O Fax:202—-493-2251.

Instructions: You must include the
agency name and docket number DOT-
0ST-2017-0028 or the Regulatory
Identification Number (RIN) for the
rulemaking at the beginning of your
comment. All comments received will
be posted without change to http://
www.regulations.gov, including any
personal information provided.

Privacy Act: Anyone is able to search
the electronic form of all comments
received in any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.) You may
review DOT’s system of records notice
for dockets in the Federal Register
notice published on January 17, 2008
(73 FR 3316-3317).

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov or to the street
address listed above. Follow the online
instructions for accessing the docket.

FOR FURTHER INFORMATION CONTACT:
Claire Barrett, Departmental Chief
Privacy Officer, Office of the Chief
Information Officer, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE, Washington, DC 20590 or
privacy@dot.gov or (202) 366—8135.

SUPPLEMENTARY INFORMATION: The
Privacy Act of 1974, 5 U.S.C. 552a,
requires that agencies tell the public
when they maintain information about a
person in a file that may be retrieved to
that person’s name or some other
identifying particular. A group of these
files is a “system of records,” and the
existence of each system must be
published in a “system of records
notice” (SORN). An Agency wishing to
exempt portions of some systems of
records from certain provisions of the
Privacy Act must notify the public of
that exemption in both the SORN and in
an exemption rule. This proposed
rulemaking clarifies that portions of the
Aviation Consumer Complaint
Application Online System are not
subject to some access and notification
provisions of the Privacy Act.
Exempting the systems from these
requirements is necessary to protect the
public’s interest in fair and accurate
investigations.

In 2005, the DOT established the
Aviation Consumer Complaint
Application Online System to monitor
consumer comments regarding airlines

and air travel companies and to
determine the extent to which these
entities are in compliance with Federal
aviation civil rights and consumer
protection regulations. The records
contain the inquiries, opinions, and
compliments of individuals, as well as
complaints of discrimination based on
physical handicap, race, religion, etc.
Thus, records may complaints
containing alleged violations of Federal
law and regulations, which can lead to
civil and criminal investigations by the
Department of Transportation.
Consequently, the records should be
treated as other law enforcement
systems as some information needs to
remain confidential for these
investigative purposes.

This proposed rulemaking would
exempt certain records maintained by
the Aviation Consumer Complaint
Application Online System from the
access and notification provisions of the
Privacy Act. An exemption from these
requirements would be necessary to:
Avoid disclosure of aviation compliance
inquiry techniques; protect the
confidential information of confidential
informants and third parties; prevent
unwarranted invasions of another
individual’s privacy; and support DOT’s
ability to obtain information relevant to
resolving an aviation compliance
concern. DOT may take administrative
or other appropriate action within the
scope of its respective legal authority in
response to an aviation compliance
concern. Thus, an aviation compliance
inquiry is comprised of records
compiled for law enforcement purposes
falling under the subsection (k)(2)
exemption (5 U.S.C. 552a(k)(2)) making
it applicable to this system of records.

In appropriate circumstances, where
compliance with the request would not
appear to interfere with or adversely
affect the conduct of an aviation
compliance inquiry or result in the
unauthorized disclosure of confidential
information, OST may opt to waive
these exemptions. In addition, some
information may be available under the
Freedom of Information Act, 5 U.S.C.
552 (FOIA). Any request for information
from this system under the FOIA would
be assessed on a case-by-case basis to
determine what, if any, information
could be released consistent with
section (b)(2) of the Privacy Act, 5
U.S.C. 552a(b)(2).

DOT identifies a system of records
that is exempt from one or more
provisions of the Privacy Act (pursuant
to 5 U.S.C. 552a (k)) both in the SORN
published in the Federal Register for
public comment and in an Appendix to
DOT’s regulations implementing the
Privacy Act (49 CFR part 10, Appendix).
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This rule would exempt records in the
Aviation Consumer Complaint
Application Online System of records
from subsection (d) (Access to Records)
of the Privacy Act to the extent that
records consist of investigatory material
compiled for law enforcement purposes
in accordance with 5 U.S.C. 552a(k)(2).

Regulatory Analysis and Notices

A. Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The DOT has considered the impact
of this proposed rulemaking action
under Executive Orders 12866 and
13563 (January 18, 2011, “Improving
Regulation and Regulatory Review”’),
and the DOT’s regulatory policies and
procedures (44 FR 11034; February 26,
1979). The DOT has determined that
this action would not constitute a
significant regulatory action within the
meaning of Executive Order 12866 and
within the meaning of DOT regulatory
policies and procedures. This rule has
not been reviewed by the Office of
Management and Budget. There would
be no costs associated with this rule.

B. Executive Order 13771 (Reducing
Regulation and Controlling Regulatory
Costs)

This proposed rule is not expected to
be an Executive Order 13771 regulatory
action because this proposed rule is not
significant under Executive Order
12866.

C. Regulatory Flexibility Act

The DOT has evaluated the effect this
change would have on small entities
and does not believe that this rule
would impose any costs on small
entities because the reporting
requirements themselves would not
change and because the rule applies
only to information on individuals that
is maintained by the Federal
Government or that is already publicly
available. Therefore, I hereby certify that
this proposal would not have a
significant economic impact on a
substantial number of small entities.

C. National Environmental Policy Act

The DOT has analyzed the
environmental impacts of this proposed
action pursuant to the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) and has determined
preliminarily that it is categorically
excluded pursuant to DOT Order
5610.1C, Procedures for Considering
Environmental Impacts (44 FR 56420,
Oct. 1, 1979). Categorical exclusions are
actions identified in an agency’s NEPA
implementing procedures that do not
normally have a significant impact on

the environment and therefore do not
require either an environmental
assessment (EA) or environmental
impact statement (EIS). See 40 CFR
1508.4. In analyzing the applicability of
a categorical exclusion, the agency must
also consider whether extraordinary
circumstances are present that would
warrant the preparation of an EA or EIS.
Id. Paragraph 3.C.5 of DOT Order
5610.1C incorporates by reference the
categorical exclusions for all DOT
Operating Administrations. This action
is covered by the categorical exclusion
listed in the Federal Highway

Administration’s implementing
procedures, “[promulgation of rules,
regulations, and directives.” 23 CFR
771.117(c)(20). The purpose of this
rulemaking is to amend the Appendix to
DOT’s Privacy Act regulations. The DOT
does not anticipate any environmental
impacts, and there are no extraordinary
circumstances present in connection
with this rulemaking.

E. Executive Order 13132 (Federalism)

This proposed action has been
analyzed in accordance with the
principles and criteria contained in
Executive Order 13132, Federalism,
dated August 4, 1999, and it has been
determined that it would not have a
substantial direct effect on, or sufficient
Federalism implications for, the States,
nor would it limit the policymaking
discretion of the States. Therefore, the
preparation of a Federalism Assessment
is not necessary.

F. Executive Order 13084 (Consultation
and Coordination With Indian Tribal
Governments)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments”).
Because it would not have an effect on
Indian Tribal Governments, the funding
and consultation requirements of
Executive Order 13084 do not apply.

G. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501 et seq.).
Federal agencies must obtain approval
from the Office of Management and
Budget for each collection of
information they conduct, sponsor, or
require through regulations. The DOT
has determined that this action would
not contain a collection of information
requirement for the purposes of the
PRA.

H. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.

104-4, 109 Stat. 48, March 22, 1995)
requires Federal agencies to assess the
effects of certain regulatory actions on
State, local, and tribal governments; and
the private sector. The UMRA requires
a written statement of economic and
regulatory alternatives for proposed and
final rules that contain Federal
mandates. A ‘“Federal mandate” is a
new or additional enforceable duty,
imposed on any State, local, or tribal
Government; or the private sector. If any
Federal mandate causes those entities to
spend, in aggregate, $143.1 million or
more in any one year (adjusted for
inflation), an UMRA analysis is
required. This proposed rule would not
impose Federal mandates on any State,
local, or tribal governments; or the
private sector.

List of Subjects in 49 CFR Part 10

Penalties, Privacy.

In consideration of the foregoing, DOT
proposes to amend part 10 of title 49,
Code of Federal Regulations, as follows:

PART 10—MAINTENANCE OF AND
ACCESS TO RECORDS PERTAINING
TO INDIVIDUALS

m 1. The authority citation for part 10
continues to read as follows:

Authority: 5 U.S.C. 552a; 49 U.S.C. 322.

m 2. Amend the Appendix to Part 10 by:
a. In Part II, adding a new subsection H.

APPENDIX TO PART 10—
EXEMPTIONS

Part II. Specific Exemptions

* * * * *

H. The following systems of records
are exempt from subsection (d) (Access
to records) of the Privacy Act, 5 U.S.C.
552a, to the extent that they contain
investigatory material compiled for law
enforcement purposes, in accordance
with 5 U.S.C. 552a(k)(2).

I. Aviation Consumer Complaint
Application Online System, maintained
by the Office of the Assistant General
Counsel for Aviation Enforcement and
Proceedings in the Office of the
Secretary (DOT/OST 102).

This exemption is justified because
granting an individual access to
investigative records could interfere
with the overall law enforcement
process by revealing a sensitive
investigative technique, or confidential
sources or information.

Issued in Washington DC on December 21,
2018.

Elaine L. Chao,

Secretary.

[FR Doc. 201901338 Filed 2-5-19; 8:45 am]
BILLING CODE 4910-9X-P
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ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

Adoption of Recommendations

AGENCY: Administrative Conference of
the United States.

ACTION: Notice.

SUMMARY: The Administrative
Conference of the United States adopted
five recommendations at its Seventieth
Plenary Session. The appended
recommendations address Recusal Rules
for Administrative Adjudicators, Public
Availability of Adjudication Rules,
Improving Access to Regulations.gov’s
Rulemaking Dockets,) Public
Engagement in Rulemaking, and Public-
Private Partnerships.
FOR FURTHER INFORMATION CONTACT: For
Recommendation 2018-4, Gavin Young;
for Recommendation 2018-5, Todd
Phillips; for Recommendations 2018-6
and 2018-8, Todd Rubin; and for
Recommendation 2018-7, Frank
Massaro. For each of these actions the
address and telephone number are:
Administrative Conference of the
United States, Suite 706 South, 1120
20th Street NW, Washington, DC 20036;
Telephone 202-480-2080.
SUPPLEMENTARY INFORMATION: The
Administrative Conference Act, 5 U.S.C.
591-596, established the Administrative
Conference of the United States. The
Conference studies the efficiency,
adequacy, and fairness of the
administrative procedures used by
Federal agencies and makes
recommendations to agencies, the
President, Congress, and the Judicial
Conference of the United States for
procedural improvements (5 U.S.C.
594(1)). For further information about
the Conference and its activities, see
www.acus.gov. At its Seventieth Plenary
Session, held December 13—-14, 2018,
the Assembly of the Conference adopted
five recommendations.
Recommendation 2018—4, Recusal
Rules for Administrative Adjudicators.

This recommendation urges agencies to
issue procedural rules governing the
recusal of adjudicators to ensure both
impartiality and the appearance of
impartiality in agency adjudications. It
encourages agencies to adopt
procedures by which parties can seek
recusal of adjudicators assigned to their
cases and to provide written
explanations for recusal decisions.
Recommendation 2018-5, Public
Availability of Adjudication Rules. This
recommendation offers best practices to
optimize agencies’ online presentations
of procedural rules governing
adjudications. It encourages agencies to
make procedural rules for adjudications
and related guidance documents
available on their websites and to
organize those materials in a way that
allows both parties appearing before the
agencies and members of the public to
easily access the documents and
understand their legal significance.
Recommendation 2018-6, Improving
Access to Regulations.gov’s Rulemaking
Dockets (formerly titled Regulations.gov
and the Federal Docket Management
System). This recommendation offers
suggested improvements to
Regulations.gov, the website that allows
the public to comment on many federal
agencies’ rulemaking proposals. It
provides recommendations to the
governing body of Regulations.gov,
called the eRulemaking Program, and to
agencies that participate in
Regulations.gov for ensuring that
rulemaking materials on
Regulations.gov are easily searchable
and categorized consistently and
clearly. These recommendations include
using one electronic docket per
rulemaking, promoting interoperability
among key websites (e.g.,
Federalregister.gov and Reginfo.gov),
and making rulemaking materials
available to search engines.
Recommendation 2018-7, Public
Engagement in Rulemaking. This
recommendation offers strategies for
agencies to enhance public engagement
prior to and during informal
rulemaking. It encourages agencies to
invest resources in a way that
maximizes the probability that rule-
writers obtain high quality public
information as early in the process as
possible. It recommends expanding the
use of requests for information and
advance notices of proposed
rulemaking, targeting outreach to

individuals who might otherwise be
unlikely to participate, and taking
advantage of in-person engagement
opportunities to solicit stakeholder
input and support future informed
participation.

Recommendation 2018-8, Public-
Private Partnerships. This
recommendation offers agencies
guidance on legal and practical
considerations for participating in
public-private partnerships. It
commends to agencies a Guide to Legal
Issues Involved in Public-Private
Partnerships at the Federal Level, which
provides guidance on the key legal
questions agencies encounter in the
operation of public-private partnerships,
and proposes mechanisms that would
allow agencies to share resources and
best practices with one another when
creating and administering such
partnerships.

The Appendix below sets forth the
full texts of these five recommendations.
In addition, there are two timely filed
Separate Statements associated with
Recommendations 2018—4 and 2018-6
(authorized under 5 U.S.C. 595(a)(1)).
The Conference will transmit the
recommendations to affected agencies,
Congress, and the Judicial Conference of
the United States, as appropriate. The
recommendations are not binding, so
the entities to which they are addressed
will make decisions on their
implementation.

The Conference based these
recommendations on research reports
that are posted at: https://
www.acus.gov/meetings-and-events/
plenary-meeting/70th-plenary-session.

Dated: February 1, 2019.
Shawne C. McGibbon,
General Counsel.

Appendix—Recommendations of the
Administrative Conference of the
United States

Administrative Conference Recommendation
20184

Recusal Rules for Administrative
Adjudicators

Adopted December 13, 2018

Recusal, the voluntary or involuntary
withdrawal of an adjudicator from a
particular proceeding, is an important tool
for maintaining the integrity of adjudication.
Recusal serves two important purposes. First,
it helps ensure that parties to an adjudicative
proceeding have their claims resolved by an
impartial decisionmaker. This aspect of


https://www.acus.gov/meetings-and-events/plenary-meeting/70th-plenary-session
https://www.acus.gov/meetings-and-events/plenary-meeting/70th-plenary-session
https://www.acus.gov/meetings-and-events/plenary-meeting/70th-plenary-session
http://www.acus.gov
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recusal is reflected in the Due Process Clause,
as well as statutory, regulatory, and other
sources of recusal standards. Second, the
recusal of adjudicators who may appear
partial helps inspire public confidence in
adjudication in ways that a narrow focus on
actual bias against the parties themselves
cannot.! Appearance-based recusal standards
are in general not constitutionally required,
but have been codified in judicial recusal
statutes as well as model codes.? Unlike with
federal judicial recusal, there is no
uniformity regarding how agencies approach
appearance-based recusal in the context of
administrative adjudication.

In Recommendation 2016—4, Evidentiary
Hearings Not Required by the Administrative
Procedure Act, the Conference recommended
that agencies require adjudicator recusal in
the case of actual bias.? This
Recommendation builds upon
Recommendation 2016—4 by addressing the
need for agency-specific recusal rules that
consider the full range of actual and apparent
bias. It focuses on a variety of agency
adjudications, including those governed by
the adjudication provisions of the
Administrative Procedure Act (APA), as well
as adjudications not governed by the APA
but nonetheless consisting of evidentiary
hearings required by statute, regulation, or
executive order.4 It also covers appeals from
those adjudications. Although this
Recommendation does not apply to
adjudications conducted by agency heads,
agencies could take into account many of the
provisions in the Recommendation when
determining rules for the recusal of agency
heads.

Recusal rules addressing actual and
apparent bias can protect parties and
promote public confidence in agency
adjudication without compromising the

1 Louis J. Virelli, III, Recusal Rules for
Administrative Adjudicators (Nov. 30, 2018) (report
to the Admin. Conf. of the U.S.), https://
www.acus.gov/report/final-report-recusal-rules-
administrative-adjudicators.

2 See 28 U.S.C. 455(a) (2012); Model Code of
Judicial Conduct for Federal Administrative Law
Judges Canon 3(C) (Am. Bar Ass'n 1989), available
at http://digitalcommons.pepperdine.edu/cgi/
viewcontent.cgi?article=1521&context=naalj. Both
require recusal by federal adjudicators when their
“impartiality might reasonably be questioned.”

3 Admin. Conf. of the U.S., Recommendation
2016—4, Evidentiary Hearings Not Required by the
Administrative Procedure Act, 81 FR 94,314 (Dec.
23, 2016).

4In the context of Recommendation 2016—4 and
the associated consultant report, adjudications with
evidentiary hearings governed by the APA
adjudication sections (5 U.S.C. 554, 556, and 557)
and adjudications that are not so governed but that
otherwise involve a legally required hearing have
been named, respectively, “Type A” and “Type B”
adjudications. This Recommendation addresses
both Type A and Type B adjudications but does not
apply to adjudications that do not involve a legally
required evidentiary hearing (known as “Type C”
adjudications). See Admin. Conf. of the U.S.,
Recommendation 2016—4, Evidentiary Hearings Not
Required by the Administrative Procedure Act, 81
FR 94,314 (Dec. 23, 2016); Michael Asimow,
Evidentiary Hearings Outside the Administrative
Procedure Act 2 (Nov. 10, 2016) (report to the
Admin. Conf. of the U.S.), https://www.acus.gov/
report/evidentiary-hearings-outside-administrative-
procedure-act-final-report.

agency’s ability to fulfill its mission
effectively and efficiently. This necessarily
lends itself to standards that are designed in
accord with the specific needs and structure
of each agency and that allow for fact-specific
determinations regarding the appearance of
adjudicator impartiality. This contextualized
nature of administrative recusal standards is
reflected in the list of relevant factors in
Paragraph 3 for agencies to consider in
fashioning their own recusal rules. The
parenthetical explanations accompanying
these factors show how different features of
an agency’s administrative scheme may affect
the stringency of those rules.

Recusal rules also provide a process for
parties to petition their adjudicator to recuse
in the event he or she does not elect to do
so sua sponte. This right of petition promotes
more informed and accountable recusal
decisions. Recusal rules can further provide
for appeal of those decisions within the
agency. Such appeals are typically conducted
by other agency adjudicators acting in an
appellate capacity but may also include the
official responsible for the adjudicator’s work
assignments. This right of appeal increases
the reliability and accuracy of recusal
determinations and helps ensure the
consistency and effectiveness of the work
assignment process. Consistent with the
APA, adjudicators, including appellate
reviewers, must provide parties with a
written explanation of their recusal
decisions.5 Finally, agencies could provide
for the publication of recusal decisions. Both
written explanations and publication of
recusal decisions increase transparency and
thus the appearance of impartiality.

It is important to distinguish adjudicative
recusal rules and procedures from the ethics
rules promulgated by the Office of
Government Ethics (OGE).6 As an initial
matter, the two are not mutually exclusive.
Even where ethical and recusal rules overlap,
it is entirely possible and coherent to enforce
both. This is due, at least in part, to the
differences in scope, form, and enforcement
mechanisms between the two. Ethics rules
prohibit employees from participating in
certain matters when they have a conflict of
interest or an appearance of a conflict.
Adjudicative recusal rules focus on how an
agency, acting through its adjudicators and
appeal authorities, decides who will hear
certain cases in a manner that ensures the
integrity and perceived integrity of
adjudicative proceedings. Adjudicative
recusal rules are thus broader in focus and
narrower in application than ethics rules. In
this light, ethics rules tend to be very precise,
as agency employees need to have clear
guidance as to what they may or may not do.
Adjudicative recusal rules, by contrast, tend
to be much more open-ended and standard-
like. They are focused on maintaining both

55 U.S.C. 555(¢) (2012).

6 The Ethics in Government Act of 1978, Public
Law 95-521, 92 Stat. 1824 (codified at 5 U.S.C.
App.) established the Office of Government Ethics
to provide “overall direction of executive branch
policies related to preventing conflicts of interest on
the part of officers and employees of any executive
agency.” OGE’s Standards of Ethical Conduct for
Employees of the Executive Branch are available at
5 CFR part 2635.

actual impartiality and the appearance of
impartiality of adjudicative proceedings,
which may be compromised by conduct that
would not constitute a breach of any ethics
rule, such as advocating a particular policy
in a speech before a professional association.

The enforcement mechanism is also
different. If an adjudicator, like other
employees, participates in a matter in
violation of an ethics rule, the adjudicator
can be subject to discipline. In contrast, if an
adjudicator decides not to recuse him or
herself in a case where he or she should have
been recused, even if the adjudicator would
not be subject to discipline, the decision not
to recuse could be appealed under whatever
process the agency has established. In
addition, the recusal process can be initiated
by a party to the adjudication if an
adjudicator does not recuse him or herself
sua sponte.

Under current law, an agency that wishes
to supplement its ethics rules must, of
course, do so through the OGE supplemental
process.” Under that process, agencies, with
the concurrence of OGE, may promulgate
ethics rules that supplement existing OGE
rules. This Recommendation, in contrast,
focuses exclusively on a set of recusal rules
an agency may wish to adopt to preserve the
integrity and perceived integrity of its
adjudicative proceedings.

Recommendation

1. Agencies should adopt rules for recusal
of adjudicators who preside over
adjudications governed by the adjudication
sections of the Administrative Procedure Act
(APA), as well as those not governed by the
APA but administered by federal agencies
through evidentiary hearings required by
statute, regulation, or executive order. The
recusal rules should also apply to
adjudicators who conduct internal agency
appellate review of decisions from those
hearings, but not to agency heads. When
adopting such rules, agencies should
consider the actual and perceived integrity of
agency adjudications and the effectiveness
and efficiency of adjudicative proceedings.

2. Agency rules should, consistent with
ACUS Recommendation 2016—4, Evidentiary
Hearings Not Required by the Administrative
Procedure Act,® provide for the recusal of
adjudicators in cases of actual adjudicator
partiality, referred to as bias in ACUS
Recommendation 2016—4, including:

a. Improper financial or other personal
interest in the decision;

b. Personal animus against a party or group
to which that party belongs; or

¢. Prejudgment of the adjudicative facts at
issue in the proceeding.

3. Agency recusal rules should preserve the
appearance of impartiality among its
adjudicators. Such rules should be tailored to
accommodate the specific features of an
agency’s adjudicative proceedings and its
institutional needs, including consideration
of the following factors:

a. The regularity of the agency’s
appearance as a party in proceedings before

7 See Standards of Ethical Conduct for Employees
of the Executive Branch, 5 CFR 2635.105.
881 FR 94,314 (Dec. 23, 2016).
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the adjudicator (the more frequently an
adjudicator must decide issues in which his
or her employing agency is a party, the more
attentive the agency should be in ensuring
that its adjudicators appear impartial);

b. Whether the hearing is part of
enforcement proceedings (an agency’s
interest in the outcome of enforcement
proceedings could raise public skepticism
about adjudicators’ ability to remain
impartial and thus require stronger
appearance-based recusal standards);

c. The agency’s adjudicative caseload
volume and capacity, including the number
of other adjudicators readily available to
replace a recused adjudicator (if recusal
could realistically infringe upon an agency’s
ability to adjudicate by depriving it of
necessary adjudicators, then more flexible
appearance-based recusal standards may be
necessary);

d. Whether a single adjudicator renders a
decision in proceedings, or whether multiple
adjudicators render a decision as a whole
(concerns about quorum, the administrative
complications of tied votes, and preserving
the deliberative nature of multi-member
bodies may counsel in favor of more flexible
appearance-based recusal standards); and

e. Whether the adjudicator acts in a
reviewing/appellate capacity (limitations on
appellate standards of review could reduce
the need for strict appearance-based recusal
standards, but the greater authority of the
reviewer could warrant stronger appearance-
based recusal standards).

4. Agency rules should include provisions
identifying considerations that do not, on
their own, warrant recusal and specifying
situations in which recusal is not required or
is presumptively not required.

5. Agency recusal rules should also include
procedural provisions for agencies to follow
in determining when recusal is appropriate.
At a minimum, those provisions should
include the right of petition for parties
seeking recusal, initial determination by the
presiding adjudicator, and internal agency
appeal.

6. In response to a recusal petition,
adjudicators and appellate reviewers of
recusal decisions must provide written
explanations of their recusal decisions. In
addition, agencies should publish their
recusal decisions to the extent practicable
and consistent with appropriate safeguards to
protect relevant privacy interests implicated
by the disclosure of information related to
adjudications and adjudicative personnel.

7. Although this Recommendation does not
apply to adjudications conducted by agency
heads, agencies could take into account many
of the provisions in the Recommendation
when establishing rules addressing the
recusal of agency heads.

Separate Statement on Administrative
Conference Recommendation 2018—4 by
Public Member Richard D. Klingler?

Filed January 4, 2019

This statement briefly summarizes the
reasons for my vote against adopting

1Partner, Sidley Austin LLP. This statement is
made solely in my capacity as an ACUS Public
Member.

Administrative Conference Recommendation
2018-4, Recusal Rules for Administrative
Adjudicators (Dec. 13, 2018). I appreciate the
fine and careful work by committee members
and others leading to this Recommendation,
and in particular Prof. Virelli’s thorough and
helpful report to the Conference. However, I
believe the Recommendation is in
considerable tension with basic separation of
powers principles and will lead to associated
distortions in Executive Branch
decisionmaking and accountability. To avoid
these results, agencies might (a) carefully
consider whether any recusal rules should
apply at all to more senior agency officials,
including those reviewing initial
adjudicatory decisions and (b) clarify that
their recusal rules do not apply to statements
or positions regarding policy or the
interpretation of statutes or regulations. I
especially urge agencies not to extend the
Recommendation’s provisions to agency
heads.

The Recommendation focuses on “the
appearance of adjudicator impartiality” to
force “the recusal of adjudicators who may
appear partial.” Rec. at 1, 2 (emphases
added).? It acknowledges that the resulting
recusal rules will “tend to be much more
open-ended and standard-like” than the
extensive ethics rules already applicable to
these and other officials and will be akin to
rules “codified in judicial recusal statutes as
well as model codes.” Id. at 1, 3. Most
troubling for my purposes, the
Recommendation states that “[t]he recusal
rules should also apply to adjudicators who
conduct internal agency review of decisions
from [initial] hearings” and that “‘agencies
could take into account many of the
provisions in the Recommendation when
establishing rules addressing the recusal of
agency heads.” Id. at 4, 6.

Appearance of impartiality standards,
especially those modeled on judicial
standards, tend and often seek to foster the
public perception that agency adjudicators
act independently of policy determinations
or the directions of more senior officials.
Those standards also tend to foster agency
cultures and official actions consistent with
those views. But that independence does not
reflect reality, nor should it. These

“adjudicators” are Executive Branch officials.

They are not Article III or even Article I
judges, and should not be treated as such.
They should be and inevitably are “partial”
in the sense of implementing and developing
distinct Executive Branch policies through
their decisions, and many of those policies
are set forth prior to deciding individual
cases. Ideally, those policy choices and
associated legal interpretations would be
expressly acknowledged and would reflect
the views of senior officials, including the
President. This is especially so for officials
reviewing initial hearing decisions and for
agency heads, who must even more clearly
execute the law through the exercise of

2 Citations to the recommendation in this
Statement refer to page numbers of the original
document that is posted at https://www.acus.gov/
sites/default/files/documents/Recusal % 20Rules %
20Recommendation%20Post-Plenary%2012-21-
2018%20Final.pdf.

discretion informed by distinct views of law
and policy.

The Recommendation’s conflation of these
judicial and executive roles will likely
undermine the formulation and
implementation of Executive Branch legal
policy. This is so because large segments of
the public and many adjudicators themselves
are prone to view the advocacy and
implementation of distinct policies in the
course of or prior to executing the law as
reflecting inappropriate bias and lack of
independence. That is, they view what
should be the proper discharge of office as
reflecting the “appearance of adjudicator
impartiality.” The resulting rules and the
likely frequent resort to recusal motions will
reinforce those views and impede the
articulation of legal policy and the
implementation of senior officials’ judgments
of how the law should be executed. Indeed,
the Recommendation seeks to bar activities
“such as advocating a particular policy in a
speech before a professional association” and
suggests that “‘the greater authority of the
reviewer could warrant stronger appearance-
based recusal standards.” Rec. at 3 & 5.
Especially as applied to officials who review
initial adjudications and even more so for
agency heads, this type of constraint is
beyond unwarranted: It is undesirable as
inconsistent with those officials’ core
responsibilities as Executive Branch officials
and inconsistent with the powers vested in
them and their superior officers.

The Recommendation also will tend to
insulate administrative adjudicators further
from the President, principal officers, other
political appointees, and other officials who
formulate policy and direct the execution of
laws. That may be the intended effect. But
that insulation does not only produce
decisions that reflect uncoordinated policy
choices and legal interpretations, masked as
neutral decisionmaking. It also undermines
the ultimate public accountability that the
separation of powers is designed to ensure.
The adjudicators subject to the recommended
rules will be at least “inferior Officers,” and
those reviewing or ultimately issuing the
adjudicatory orders may well be principal
officers. For both, the Appointments Clause
is designed to “maintain clear lines of
accountability—encouraging good
appointments and giving the public someone
to blame for poor ones,” Lucia v. SEC, 585
U.S. _,slip op. 2 (2018) (Thomas, J.,
concurring), and those clear lines of
accountability are also necessary to enable
the President to “take Care that the Laws be
faithfully executed.” U.S. Const. Art. II, § 3.

The Recommendation and resulting rules
also have the unintended effect of inserting
the Conference and agencies into highly
contested legal debates regarding the proper
scope of Presidential appointment and
removal powers. Like other limitations on or
counterweights to those powers, the
recommended rules will have the practical
effect of submerging the role that
discretionary policy and legal determinations
play in adjudications, and of insulating
agency adjudicators from the direct and
indirect influence of officials accountable to
the President. The Recommendation was
adopted soon after the President expanded
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his control over appointing certain
adjudicators, see E.O. 13843, Excepting
Administrative Law Judges from the
Competitive Service (July 10, 2018), and as
the courts appear poised to address broader
challenges to limits on the President’s ability
to direct agency decisionmaking, including
adjudications, by appointing and removing
officers. See, e.g., Lucia v. SEC, supra; Free
Enterprise Fund v. PCAOB, 561 U.S. 477
(2010). The Conference and agencies should,
if anything, seek instead to foster a more
unified and coordinated exercise of
Executive Branch action within our scheme
of separated powers.

Administrative Conference Recommendation
2018-5

Public Availability of Adjudication Rules

Adopted December 13, 2018

[Note: The appendix referenced in this
Recommendation has been omitted from this
notice because of the inaccessible images it
contains. The full appendix may be found
online at www.acus.gov/sites/default/files/
documents/Recommendation-2018-5_
Appendix.pdf.]

Every year, federal agencies conduct
hundreds of thousands of adjudications.? In
order to participate meaningfully in
adjudications, persons appearing before
federal agencies must have ready online
access both to the key materials associated
with these adjudications (including prior
decisions) and the procedural rules
governing them. Administrative Conference
Recommendation 2017-1 addresses the
former set of materials, urging agencies to
provide online access to the key documents
associated with adjudications.2 This
Recommendation deals with the latter set of
materials. It sets forth best practices to assist
agencies in making their procedural rules
available online and in organizing those
materials in a way that is accessible to and
comprehensible for the public and persons
appearing before agencies, consistent with 5
U.S.C. 552(a)(1), (a)(2), and other applicable
provisions of law.3

A number of different sources create
procedural rules that govern agency
adjudications. At the very least, these sources
include: (a) The Due Process Clause of the
Constitution’s Fifth Amendment; (b) the
adjudication provisions of the Administrative
Procedure Act (APA);# (c) agency or
program-specific statutes that set forth rules
for particular types of adjudications; (d)
agency-promulgated rules of procedure with
legal effect; (e) agency precedents as set forth

1 See Admin. Conf. of the U.S., Recommendation
2016-2, Aggregate Agency Adjudication, 81 FR
40,260 (June 21, 2016).

2 See Admin. Conf. of the U.S., Recommendation
2017-1, Adjudication Materials on Agency
websites, 82 FR 31,039 (July 5, 2017).

3 Another ongoing Administrative Conference
project addresses the online availability of agency
guidance documents. Admin. Conf. of the U.S.,
Public Availability of Agency Guidance, https://
www.acus.gov/research-projects/public-availability-
agency-guidance. This recommendation deals only
with the limited class of those documents relating
to adjudication procedure.

45 U.S.C. 554-58.

in decisions by agency officials authorized to
engage in final agency action; s (f)
adjudicator-specific practice procedures
applicable across multiple cases, such as
standing orders; and (g) agency-specific
forms that persons appearing before an
agency are required to use.

In addition, many agencies have issued
guidance documents and explanatory
materials that help persons appearing before
agencies navigate the adjudicative process
and guide agency adjudicators and other
agency officials.® These documents and
materials usually take the form of policy
statements and other forms of agency
guidance, that, if not published, cannot be
used to the disadvantage of persons
appearing before the agency.”

Under existing law, agencies, with some
limited exceptions, are required to publish
rules of procedure with general applicability
and legal effect in the Federal Register and
to codify such rules in the Code of Federal
Regulations,® and those rules in turn are
required to be published on the agency
websites.9 Generally, agencies have some
discretion over how to organize these
materials on their websites.

A review of existing agency websites
reveals that agency practices vary widely.
Some provide access on their websites to all
relevant statutes, rules of practice,
precedents, standing orders, forms, and
guidance documents and explanatory
materials, whereas others publish few or
none of these things. Of those that do publish
such documents and materials, some identify
the sources of law from which the rules
derive and clearly delineate between agency-
promulgated rules of procedure with legal
effect and (non-binding) guidance
documents, whereas others do not. Finally,
some websites are much more effective than
others in organizing these materials and
placing them in a logical location on the
agency website such that they are easily
accessible.

This Recommendation offers best practices
to optimize agencies’ online presentation of
procedural rules for agency adjudications.
Implementation of these best practices will
benefit not only individuals appearing before
agencies, who need ready access to
procedural rules in order to proceed
effectively, but also agencies, which, among
other things, have an interest in ensuring that
non-binding explanatory materials are clearly
labeled as such. These best practices will also

51d. § 704. Decisions of the Supreme Court may

also be considered a binding source of law. Whether
lower-court decisions are binding is not addressed
here.

6 To facilitate ease of understanding, an agency
should tailor explanatory materials to meet the
needs of the members of the public who typically
appear before it. Admin. Conf. of the U.S.,
Recommendation 2017-3, Plain Language in
Regulatory Drafting, 82 FR 61,728 (Dec. 29, 2017).

75 U.S.C. 552(a)(1)—(2); but see id. § 552(a)(1)
(providing that an individual that has “actual and
timely notice” of a requirement may be bound
thereby even if the document was not published).

85 U.S.C. 552(a)(1); 44 U.S.C. 1505(a)(2), 1510(a);
1 CFR 5.2(c), 5.5, 5.9.

9 See, e.g., E-Government Act of 2002, Public Law
107-347, 206, 116 Stat. 2899, 2916 (amending 44
U.S.C. 3501).

advance the purpose of the E-Government
Act and recent amendments to the Freedom
of Information Act, which expand affirmative
disclosure by federal agencies and ensure
that key agency documents are made
available.10

Recommendation

The following recommendations offer best
practices for agencies to consider as they seek
to make procedural rules publicly available
and to present those rules and related
materials in a way that is accessible to and
comprehensible for the public and persons
appearing before agencies:

1. Agencies should provide updated access
on their websites to all sources of procedural
rules and related guidance documents and
explanatory materials that apply to agency
adjudications, including as relevant: (a) The
provisions of the Administrative Procedure
Act relating to adjudication (5 U.S.C. 554-
58); (b) statutory provisions providing
procedural rules for adjudication; (c) agency-
promulgated rules of procedure with legal
effect; (d) guidance documents and
explanatory materials relating to adjudicative
procedures, including guides designed for
persons appearing before an agency and
agency adjudicators (e.g., manuals, bench
books), excepting those covered by a
Freedom of Information Act exemption that
the agency intends to invoke; and (e) agency-
specific forms that individuals must use.
Agencies should also consider, as
appropriate, providing access to adjudicator-
specific practice procedures applicable
across multiple cases, such as standing
orders.

2. In providing access to the materials
pursuant to Paragraph 1, agencies should
present the materials in a clear, logical, and
comprehensive fashion. One way to do so is
to display the materials published under
Paragraph 1 in an easy-to-read table. An
example appears in the Appendix located at
www.acus.gov/sites/default/files/documents/
Recommendation-2018-5_Appendix.pdf.
When possible, agencies should prominently
delineate between binding and nonbinding
materials.

3. Agency-promulgated rules of procedure
with legal effect should be accessible on
agency websites in one easily searchable file.
The rules should include a table of contents
listing the rule titles. The rule titles should
be hyperlinked to the rule text. The
numbering system in the searchable file
should mirror the Code of Federal
Regulations’ (CFR) numbering system and
provide a link to the official version of the
CFR.

4. When an agency’s mission consists
exclusively or almost exclusively of
conducting adjudications, the agency should
link to its materials published under
Paragraph 1 on the agency’s homepage. When
conducting adjudications is merely one of an
agency’s many functions, the agency should
link to its rules and guidance from a location
on the website that is both dedicated to
adjudicatory materials and logical in terms of

10E-Government Act of 2002, § 206, (amending 44
U.S.C. 3501); FOIA Improvement Act of 2016,
Public Law 114-185, 2, 130 Stat. 538 (amending 5
U.S.C. 552(a)(2)).
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a person’s likelihood of finding the
documents in the selected location, such as
an enforcement or adjudications page.
Examples appear in the Appendix located at
www.acus.gov/sites/default/files/documents/
Recommendation-2018-5_Appendix.pdf.

5. Agencies should consider providing
access on their websites to explanatory
materials aimed at providing an overview of
relevant agency precedents that apply the
rules of procedure. Explanatory materials
should link to applicable statutes, rules of
procedure, and adjudicative precedents
relating to adjudication procedures.

Administrative Conference Recommendation
2018-6

Improving Access to Regulations.gov’s
Rulemaking Dockets

Adopted December 13, 2018

As agencies develop regulations, they often
seek input from the public. In order to submit
an informed comment, a member of the
public needs to be able to at least: (1) Access
the proposed rule and the agency’s
justification for it, and (2) access materials
upon which the agency substantially relied to
develop the proposed rule. Commenters
should also be able to access other comments
that may have been submitted on the
proposed rule in time to submit responsive
comments, to the extent this is possible.

Members of the public, especially those
who are subject to the rule, should be able
easily to determine whether further action
has been taken on the proposed rule and,
when a final rule has been issued, to access
the rule and all materials, including public
comments, that informed its development.
This Recommendation seeks to make it easier
for members of the public to access these
materials on Regulations.gov, thereby
allowing them to contribute more effectively
to the rulemaking process and understand
their regulatory obligations.

Legal Requirements for Maintaining
Electronic Rulemaking Dockets

The purposes of the E-Government Act of
2002 are to “improve performance in the
development and issuance of agency
regulations by using information technology
to increase access, accountability, and
transparency,” and to “‘enhance public
participation in Government by electronic
means, consistent with [the Administrative
Procedure Act].” * The E-Government Act of
2002 requires agencies, to the extent
practicable, to maintain electronic
rulemaking dockets (e-dockets).2 An e-docket
is simply a virtual folder that contains
materials relevant to a particular rulemaking.
It ideally includes any relevant notices (e.g.,
notices of proposed rulemaking (NPRMs)),
supporting materials, and comments. Under
the E-Government Act of 2002, e-dockets
must make publicly available online, to the
extent practicable, all comments received
“and other materials that by agency rule or

1E-Government Act of 2002, Public Law 107-347,
206(a), 116 Stat. 2899, 2915 (amending 44 U.S.C.
3501).

2The E-Government Act of 2002 also requires
agencies, to the extent practicable, to accept
comments by electronic means. Id. § 206(c).

practice are included in the rulemaking
docket . . . whether or not submitted
electronically.” 3

The Administrative Conference has
recommended that agencies manage their
public rulemaking dockets to achieve
“maximum public disclosure.” This means
that, to the extent feasible, agencies should
include the following within their public
rulemaking dockets: (1) Notices pertaining to
the rulemaking; (2) comments and other
materials submitted to the agency related to
the rulemaking; (3) transcripts or recordings,
if any, of oral presentations made in the
course of a rulemaking; (4) reports or
recommendations of any relevant advisory
committees; (5) other materials required by
statute, executive order, or agency rule to be
considered or made public in connection
with the rulemaking; and (6) any other
materials considered by the agency during
the course of the rulemaking.# Because the E-
Government Act of 2002 treats the e-docket
as equivalent to the traditional rulemaking
docket, agencies should include all these
materials in their e-dockets.

Basic Structure of FDMS/Regulations.gov

Regulations.gov and the Federal Docket
Management System (FDMS) are the primary
vehicles through which all agencies, except
for some independent regulatory agencies,?
comply with the electronic commenting and
e-docket requirements of the E-Government
Act of 2002.6 FDMS/Regulations.gov therefore
houses a large part of the federal
government’s rulemaking and, for some
agencies, non-rulemaking materials (e.g.,
adjudication dockets and Paperwork
Reduction Act notices), spanning nearly 40
years from over 180 federal agencies.

Agencies create and manage e-dockets and
their contents through FDMS.gov, a
password-protected site that can be accessed
only by authorized agency personnel. Agency
officials are responsible not only for creating
e-dockets but also for appropriately indexing
them by selecting relevant Docket and
Document Types and Subtypes, which will
be described in greater detail below.

FDMS maintains a data feed that is
updated daily with contents of the Federal
Register. Data received through this feed
includes all rulemaking materials from
participating and non-participating agencies
that are published in the Federal Register.

The Regulatory Information Service Center
(RISC) within the General Services
Administration (GSA) also regularly interacts
with FDMS/Regulations.gov. RISC maintains

31d. § 206(d)(2)(B).

4 See Admin. Conf. of the U.S., Recommendation
2013-4, Administrative Record in Informal
Rulemaking, 11, 78 FR 41,358, 41,360 (July 10,
2013).

5 The Federal Communications Commission and
the Securities and Exchange Commission, for
example, do not participate in FDMS/
Regulations.gov. Instead, they maintain their own
online rulemaking systems.

6 Regulations.gov and FDMS were established by
an initiative led by the Office of Management and
Budget to implement President George W. Bush’s
Management Agenda. See Office of Mgmt. & Budget,
Exec. Office of the President, Memorandum No. M—
02-08, Redundant Information Systems Related to
On-Line Rulemaking Initiative (May 6, 2002).

the Unified Agenda of Regulatory and
Deregulatory Actions (Unified Agenda), a
semi-annual publication of significant
regulatory actions that agencies plan to take
in the short and long term. The Unified
Agenda requires agencies to indicate, among
other things, whether a rule has federalism
implications, creates unfunded mandates, or
affects small entities.” When an agency
official enters a key identifier assigned by
RISC, which is referred to as the Regulation
Identifier Number (RIN) into the e-docket in
FDMS, the Unified Agenda information
publicly appears on Regulations.gov.

Governance and Funding of FDMS/
Regulations.gov

FDMS/Regulations.gov is governed by an
Executive Steering Committee (Committee)
that consists of officials from dozens of
federal agencies. The Committee is co-
chaired by the Deputy Administrator of the
Office of Information and Regulatory Affairs
(OIRA) and the Chief Information Officer of
the Environmental Protection Agency (EPA).
It makes decisions about the design,
operations, maintenance, and budgeting of
FDMS/Regulations.gov upon advice from
several smaller, lower-tiered bodies.

EPA is considered the “managing partner”
of FDMS/Regulations.gov. As such, it is
responsible for implementing changes to the
system that have been approved by the
Committee. To carry out this responsibility,
the EPA created a Project Management Office
(PMO), which consists of a small staff of
experts in online docket management
technology. This staff implements the policy
decisions of the Committee. Although some
commenters use the term “eRulemaking
Program” to refer to the PMO specifically, the
term as used in this Recommendation refers
not solely to the PMO, but also to the FDMS/
Regulations.gov governance structure as a
whole, including participating agencies.

There is no direct appropriated funding for
FDMS/Regulations.gov.® Agencies that
participate in FDMS/Regulations.gov fund
the system through contributions, decided by
a formula. The formula for contributions,
established by the EPA in its Capital Asset
Plan and Business Case, is based on a
number of factors, including the average
annual number of rules and non-rule items
the agency publishes and the average annual
number of comments posted on
Regulations.gov.

Interaction Among FDMS/Regulations.gov,
Other Online eRulemaking Systems, and
Commercial Search Engines

In addition to the eRulemaking Program,
there are federal offices that publish
rulemaking materials and information. These
include the Office of the Federal Register
(OFR) and RISC. OIRA (within the Office of
Management and Budget) and GSA publish
the Unified Agenda on Reginfo.gov. The

7 Admin. Conf. of the U.S., Recommendation
2015-1, Promoting Accuracy and Transparency in
the Unified Agenda, 80 FR 36,757 (June 26, 2015).

8 Cynthia R. Farina, Reporter, Achieving the
Potential: The Future of Federal E-Rulemaking,
Report of the Committee on the Status and Future
of Federal E-Rulemaking, 62 Admin. L. Rev. 279,
282 (2010).
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Unified Agenda indicates, among other
pieces of information, whether a rule
imposes unfunded mandates and whether it
has federalism implications. OFR’s
Federalregister.gov provides access to the
officially published Federal Register.
Combined, information published by all
three of these bodies and others provides the
user with important context about
rulemakings.

As used in this Recommendation, the term
“data interoperability” means that
rulemaking data published or housed by
different entities is connected. Complete data
interoperability in this context is achieved
when a user is able to find all relevant
information about a rule in one place.
Currently, a basic level of data
interoperability among FDMS/
Regulations.gov, RISC, and OFR begins when
agencies enter certain identifying numbers
(key identifiers) pertaining to a rule into e-
dockets. The three key identifiers are: (1) The
Regulations.gov Document Number, (2) the
RIN (described above), and (3) the Federal
Register Document Number. The
Regulations.gov Docket Number is generated
by FDMS when an agency user creates an e-
docket. The RIN is generated when an agency
requests it from RISC. The Federal Register
Document Number is assigned by OFR when
an agency sends a document to it for
publication in the Federal Register. Because
e-dockets often contain more than one
document that has been published in the
Federal Register, there are often two or more
Federal Register Document Numbers
associated with any given rulemaking. When
all three key identifiers are entered, users can
understand the relationships among related
e-dockets and can have access to the entire
lifecycle of a rulemaking. If any of these key
identifiers are missing, or are incorrectly
entered, users may have difficulty discerning
important context about the rulemaking.

In addition to these other offices, FDMS/
Regulations.gov interacts, to a limited extent,
with commercial search engines. Currently,
commercial search engines capture materials
that have appeared on the “front page” of
Regulations.gov (e.g., “What’s Trending”
notices). However, for technical reasons that
are beyond the scope of this
Recommendation, search engines currently
do not capture the vast majority of materials
on Regulations.gov.?

Third parties, including commercial search
engines, may submit a request to the
eRulemaking Program for an application
programming interface (API) key. An API key
allows a user to download all dockets and
documents that appear on Regulations.gov. If
a commercial search engine were to request
and be granted an API key, it could therefore
have access to all such dockets and
documents. By working with commercial
search engines to capture this data, the
eRulemaking Program could harness the
technological expertise of the private sector
to make it easier for people to find
rulemaking materials.

9 See Cary Coglianese, A Truly “Top Task’:
Rulemaking and Its Accessibility on Agency
websites, 44 Envtl. L. Rep. 10,660, 10,661-63
(2014).

Problems With FDMS/Regulations.gov

Many users of Regulations.gov have found
that the system does not allow them to
consistently and reliably search for and find
particular e-dockets and access supporting
materials and other relevant information
about rulemakings.10

One reason it is difficult to search for and
find particular e-dockets is because agencies
sometimes create multiple e-dockets for the
same rulemaking.1? For example, if an
agency moves its rulemaking action from an
NPRM to a final rule, the agency sometimes
creates a separate e-docket for the final rule,
instead of maintaining a single e-docket to
which all documents related to the
rulemaking are assigned. A user who tries to
find this proposed rule might come across
the first e-docket the agency created and
conclude incorrectly that there was no final
rule issued. Sometimes the “multiple e-
docket” problem happens because a sub-
agency (e.g., the Occupational Safety and
Health Administration) issued the NPRM and
created the initial e-docket, and the parent
agency (e.g., the Department of Labor) issued
the final rule and created the second e-
docket. In any case, there are often at least
two e-dockets, each containing documents
that are part of a single rulemaking. At best,
this is confusing. At worst, it misleads users
as to the status of the rulemaking if their
searches do not locate both e-dockets and
enable them to recognize the relationship
between them.

Another reason it is difficult to search for
and find particular e-dockets is because the
“Advanced Search” feature on
Regulations.gov often does not helpfully
narrow down the number of results that come
up in a search. The purpose of an “advanced
search” is to allow users to search by
different filters (e.g., date range, type of
source, and author), reduce the number of
search results, and therefore increase the
likelihood of finding what they are looking
for. An advanced search function is
especially important on Regulations.gov,
given the millions of materials, many with
similar titles, that are in the system.

However, many of the filters that appear
within Regulations.gov’s ‘““Advanced Search”
feature do not helpfully narrow down the
relevant results. A user can search by
Document Type, with the options listed as
“Notice,” “Proposed Rule,” “Rule,” “Public
Submission,” and “Other.” These options do
not capture the vast array of rulemaking
materials, such as advanced and
supplemental notices of proposed
rulemaking, that are on Regulations.gov.
Agencies also use these labels inconsistently,
which further hinders the public’s ability to
use the Document Type filter to successfully
locate materials.12 Some agencies, for

10 See Farina, supra note 8, at 285-86.

11 See eRulemaking Program, Improving
Electronic Dockets on Regulations.gov and the
Federal Docket Management System: Best Practices
for Federal Agencies 8 (Nov. 30, 2010).

12 Because of inconsistent use of these labels,
users cannot easily address broad questions about
agency rulemaking practices, such as: How often
agencies use pre-proposal public information
gathering processes like notices of inquiry and
advanced notices of proposed rulemaking, and how

example, label an advanced notice of
proposed rulemaking as a “Notice,” and
others label it as a “Proposed Rule.” 13
Additionally, there are Document Subtypes
and Docket Subtypes, which offer a more
comprehensive list of options that some
agencies use and others do not. The existence
of these Subtypes exacerbates the problem of
inconsistent use and generates more
confusion for the user of Regulations.gov
who is trying to locate relevant results.

An additional problem with advanced
searching is that selecting a parent agency as
the “Agency” does not include results for
sub-agencies. For example, a rule listed by a
specific sub-agency (e.g., the Bureau of the
Census) may not be available when one
searches for rules issued by the parent agency
(e.g., the Department of Commerce). Visitors
who use the “Agency” filter and select a
parent agency may erroneously conclude that
a particular document has not been
published.

When users do find relevant e-dockets,
they may discover that the e-dockets do not
always contain supporting materials and
Unified Agenda information that are visible
to the public.# Although agencies may have
legitimate reasons for not posting some
comments on Regulations.gov (e.g., concerns
about confidential business information or
copyrighted materials, a high volume of
duplicate comments, or materials not subject
to disclosure under the Freedom of
Information Act), there are good, practical
reasons for agencies to include supporting
materials within their e-dockets.?5 Doing so
likely helps boost the quality of public
comments, because the public can then better
understand the agency’s rationale and
evidentiary support for the rule.
Furthermore, if no Unified Agenda
information appears within the e-docket,
members of the public cannot easily
determine, among other things, whether a
rule is considered a “major rule,” whether it
has “federalism implications,”” and whether
it affects small entities. The absence of this
information may diminish the public’s ability
to comment adequately and therefore
undermines the E-Government Act of 2002’s
goals of informed public participation and
transparency in rulemaking.16

Yet another problem with FDMS/
Regulations.gov is that it is not seamlessly
interoperable with the other two main

often agencies use direct final, interim final, and
other final-before-comment processes.

13 See Todd Rubin, Regulations.gov and the
Federal Docket Management System 9 (Dec. 1,
2018) (report to the Admin. Conf. of the U.S.),
https://www.acus.gov/report/regulationsgov-and-
fdms-final-report.

14 See Farina, supra note 8, at 287.

15 See Admin. Conf. of the U.S., Recommendation
2013—4, Administrative Record in Informal
Rulemaking, 78 FR 41,358 (July 10, 2013).

16 See E-Government Act of 2002, Public Law
107-347, 206(a), 116 Stat. 2899, 2915 (amending 44
U.S.C. 3501) (stating that two of its purposes are to
“improve performance in the development and
issuance of agency regulations by using information
technology to increase access, accountability, and
transparency,” and to “‘enhance public
participation in Government by electronic means,
consistent with [the Administrative Procedure
Act].”).
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rulemaking sites: Reginfo.gov and
Federalregister.gov. For example, if an agency
user of FDMS neglects to enter the RIN for
an e-docket, or enters an incorrect RIN,
Unified Agenda information will not be
displayed on Regulations.gov. A user of
Federalregister.gov can search by whether a
rule is “economically significant,” but no
such search option is available on
Regulations.gov. Complete interoperability
among these three sites would allow users to
seamlessly locate essential context about
rulemakings.

FDMS and Regulations.gov are remarkable
achievements, made possible by the diligent
work of many government officials over
many years. However, FDMS and
Regulations.gov can be improved to allow the
public, agency officials, and members of
Congress to find rulemaking materials easily
and understand how rulemakings were
developed.

Recommendation

1. The eRulemaking Program should work
with the Office of the Chairman of the
Administrative Conference on an ongoing
basis to help identify and meet user needs in
navigating and finding materials on
Regulations.gov, both in its current form and
as it continues to evolve.

2. The default requirement should be for
agencies to use one e-docket for each
rulemaking proceeding to the maximum
extent possible. In instances in which
agencies must use more than one e-docket for
a single rulemaking, they should link the
related e-dockets by using relevant identifiers
and making clear to users in each of the
related e-dockets that the e-dockets are
linked. The eRulemaking Program should
offer tools both on Regulations.gov, to help
users identify instances of related e-dockets,
and on the Federal Docket Management
System, to help agency administrators,
docket managers, and other agency officials
implement the concept of one e-docket and
highlight any related e-dockets.

3. The eRulemaking Program should work
with the Office of the Federal Register, other
federal officials, and other experts as needed
to analyze the current list of Document and
Docket Types and Subtypes and make any
changes to these labels that will facilitate
consistent use within and across agencies.

4. The eRulemaking Program, the Office of
the Federal Register, the Regulatory
Information Service Center, and offices that
have statutory responsibilities related to
rulemaking such as the National Institute of
Standards and Technology, should work to
achieve data interoperability so that
information in e-dockets can be connected to
other relevant information, reflecting the
entire lifecycle of a rulemaking proceeding.

5. The eRulemaking Program should
ensure that agencies receive prompts that
alert them to any e-dockets that do not have
supporting and related materials. The prompt
should remind agencies of their legal
obligation to include, to the extent
practicable, all materials that by agency rule
or practice are included in the rulemaking
docket, whether or not submitted
electronically.

6. The eRulemaking Program should work
with commercial search engines to make its

publicly-available data as open, accessible,
and searchable as possible.

7. Participating agencies should strive to
ensure rulemaking comments are posted on
Regulations.gov as soon as feasible.

8. Agencies should indicate in their e-
dockets which, if any, types of comments
were not posted and whether these
comments can be accessed.

Separate Statement on Administrative
Conference Recommendation 2018-6 by
Various Members

Filed December 21, 2018 [The following
statement is submitted by Government
Member Chai R. Feldblum; Public Members
Victoria F. Nourse, Anne Joseph O’Connell,
Sidney A. Shapiro, and Kathryn A. Watts;
and Senior Fellows Cynthia R. Farina,
Ronald M. Levin, Jerry L. Mashaw, Nina A.
Mendelson, Richard ]. Pierce Jr., Richard L.
Revesz, and Peter L. Strauss.]

The preamble to Recommendation 2018-6,
Improving Access to Regulations.gov’s
Rulemaking Dockets properly opens with the
statement that

As agencies develop regulations, they often
seek input from the public. In order to submit
an informed comment, a member of the
public needs to be able to at least: (1) Access
the proposed rule and the agency’s
justification for it; and (2) access materials
upon which the agency substantially relied to
develop the proposed rule. Commenters
should also be able to access other comments
that may have been submitted on the
proposed rule in time to submit responsive
comments, to the extent this is possible.

Members of the public, especially those
who are subject to the rule, should be able
easily to determine whether further action
has been taken on the proposed rule and,
when a final rule has been issued, to access
the rule and all materials, including public
comments, that informed its development.
This Recommendation seeks to make it easier
for members of the public to access these
materials on Regulations.gov, thereby
allowing them to contribute more effectively
to the rulemaking process and understand
their regulatory obligations.

As teachers of Administrative Law,
we enthusiastically subscribe to these
aims. The Recommendation does not
promote them as fully as it could have,
however, because it does not address
the absence of comments and materials
that may be submitted by other
government agencies, including the
Office of Information and Regulatory
Affairs (OIRA), from the Regulations.gov
docket. Some government discussions,
of course, are pre-decisional policy
discussions that the Freedom of
Information Act (FOIA) permits
government agencies to withhold from
disclosure. But much of the material
provided rulemaking agencies in other
agencies’ comments constitutes both
data and other matters that would have
to be disclosed in response to a FOIA
request, and “materials upon which the
agency substantially relied to develop

the proposed rule.” Moreover, Executive
Order 12,866 and its amendments
promise the publication of certain OIRA
communications, to an extent that might
not be required under FOIA but
nonetheless could contribute to the
important ends this Recommendation
supports. Academic research has
shown, again and again, that these
promises are not being fulfilled;
Regulations.gov is essentially devoid of
the governmental agency contributions
to rulemaking we are certain have been
ongoing, and knowledge of which
would allow members of the public “to
contribute more effectively to the
rulemaking process and understand
their regulatory obligations.”

In the Assembly’s discussion of this
Recommendation, this important gap
was discussed, and the suggestion made
that the Recommendation should invite
the inclusion of government
contributions to Regulations.gov, at least
to the extent that those contributions
would be subject to disclosure in
response to a proper FOIA request. The
Assembly failed to act on this
suggestion after an objection that the
issue had not been explored at earlier
stages of the Conference’s process.
Whatever the merit of that procedural
objection, the omission is regrettable.
We hope that agencies will include
these government contributions in their
rulemaking dockets, so that
Regulations.gov may better enable the
public to “access materials upon which
the agency substantially relied to
develop the proposed rule . . . [and]
other comments that may have been
submitted on the proposed rule in time
to submit responsive comments, to the
extent this is possible.”

The members who have joined in this
statement are mindful that the issue of
disclosure of intra-government
communications arises in multiple
contexts. Another such context is the set
of additional disclosure principles
prescribed in Executive Order 12,866.
This order requires federal agencies and
OIRA, following publication or issuance
of a regulatory action subject to the
order, to publish what has been
submitted to OIRA, to identify any
substantive changes between the draft
submitted to OIRA and the published
rule, and to identify those changes made
at OIRA’s suggestion or
recommendation. Any such disclosures
would be a natural, and welcome,
element of Regulations.gov. These
broader issues also remain available as
topics that the Conference may wish to
take up in the future.
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Administrative Conference
Recommendation 2018-7

Public Engagement in Rulemaking

Adopted December 14, 2018

Robust public participation is vital to
the rulemaking process. By providing
opportunities for public input and
dialogue, agencies can obtain more
comprehensive information, enhance
the legitimacy and accountability of
their decisions, and increase public
support for their rules.? Agencies,
however, often face challenges in
involving a variety of affected interests
and interested persons in the
rulemaking process.

The Administrative Procedure Act
(APA) recognizes the value of public
participation in rulemaking by requiring
agencies to publish a notice of a
proposed rulemaking (NPRM) in the
Federal Register and provide interested
persons an opportunity to comment on
rulemaking proposals.2 Other statutes,
including the Federal Advisory
Committee Act (FACA) 3 and Negotiated
Rulemaking Act,* describe other means
to engage representatives of identified
interests in the rulemaking process. In
many rulemakings, however, agencies
rely primarily on notice-and-comment
procedures to solicit public input.
Although the notice-and-comment
process generates important
information, agencies can sometimes
benefit from engaging the public at other
points in the process and through other
methods, particularly as they identify
regulatory issues and develop potential
options before issuing NPRMs.

The Conference has previously
adopted several recommendations
directed at expanding participation in
the rulemaking process. These previous
recommendations address a variety of
issues, including rulemaking petitions,
advisory committees, negotiated
rulemaking, social media, comment and
reply periods, and plain language in
regulatory drafting.5 This

1Michael Sant’Ambrogio & Glen Staszewski,
Public Engagement with Agency Rulemaking 9-17
(Nov. 19, 2018) (report to the Admin. Conf. of the
U.S.), https://www.acus.gov/report/public-
engagement-rulemaking-final-report.

25 U.S.C. 553(b)—(c).

3Federal Advisory Committee Act, Public Law
92-463, 86 Stat. 770 (1972) (codified as amended
at 5 U.S.C. app. 2).

4Negotiated Rulemaking Act, Public Law 101—
648, 104 Stat. 4969 (1990) (codified as amended at
5 U.S.C. 561-70).

5 See Admin. Conf. of the U.S., Recommendation
2017-3, Plain Language in Regulatory Drafting, 82
FR 61,728 (Dec. 29, 2017); Admin. Conf. of the U.S.,
Recommendation 2017-2, Negotiated Rulemaking
and Other Options for Public Engagement, 82 FR
31,040 (July 5, 2017); Admin. Conf. of the U.S.,
Recommendation 2014-6, Petitions for Rulemaking,
79 FR 75,117 (Dec. 17, 2014); Admin. Conf. of the

Recommendation builds on these past
recommendations and focuses on
supplemental tools agencies can use to
expand their public engagement.

For the purposes of this
Recommendation, “‘public engagement”
refers to activities by the agency to elicit
input from the public. It includes efforts
to enhance public understanding of
agency rulemaking and foster
meaningful participation in the
rulemaking process by members of the
public. Because some affected interests
and other interested persons may not be
aware of agency rulemakings or
understand how to participate, effective
public engagement may require agencies
to undertake deliberate outreach and
public education efforts to overcome
barriers to participation, including
geographical, language, resource, and
other constraints.®

Strategic planning focused on public
engagement can help agencies solicit
and obtain valuable information from a
greater number of affected interests with
diverse experiences, information, and
views throughout the rulemaking
process, including experts, individuals,
or entities with knowledge germane to
the proposed rule who do not typically
participate in the notice-and-comment
process.” An agency should begin by
developing a general policy for public
engagement that identifies factors or
establishes standards for the agency to
use to design engagement efforts in
individual rulemakings. The agency can
then apply or tailor its general policy to
specific rule proposals, reflecting the
unique purposes, goals, and needs of
each rulemaking. Well-designed
planning for specific rulemakings will
include consideration of a variety of
methods to obtain valuable information

U.S., Recommendation 2013-5, Social Media in
Rulemaking, 78 FR 76,269 (Dec. 17, 2013); Admin.
Conf. of the U.S., Recommendation 2011-8, Agency
Innovations in e-Rulemaking, 77 FR 2264 (Jan. 17,
2012); Admin. Conf. of the U.S., Recommendation
2011-7, Federal Advisory Committee Act: Issues
and Proposed Reforms, 77 FR 2261 (Jan. 17, 2012);
Admin. Conf. of the U.S., Recommendation 2011—
2, Rulemaking Comments, 76 FR 48,791 (Aug. 9,
2011).

6 See, e.g., Cary Coglianese, Federal Agency Use
of Electronic Media in the Rulemaking Process 46—
48 (Dec. 5, 2011) (report to the Admin. Conf. of the
U.S.), https://www.acus.gov/report/final-agency-
innovations-report (discussing the “digital divide”
and differing internet usage among a variety of
demographics).

7For a discussion of general public engagement
policies, see Sant’ Ambrogio & Staszewski, supra
note 1, at 138—43. For examples of general public
engagement policies, see U.S. Dep’t of the Interior,
Nat’l Park Serv., Director’s Order #75A: Civic
Engagement and Public Involvement Policy (Aug.
30, 2007); Envtl. Prot. Agency, Public Involvement
Policy of the U.S. Environmental Protection Agency
(2003).

from diverse sources at various stages
during the rulemaking process.8

Not all rulemakings, however, warrant
enhanced public engagement. Some
rules hold little public salience or
address narrow issues, so public
engagement beyond the notice-and-
comment process is unlikely to provide
the agency with additional relevant
information. On the other hand, some
rules are complex, affect a wide range of
interests in a variety of ways, or
implicate controversial issues. For these
rules, additional, well-designed public
engagement may be worthwhile to
obtain information from affected
interests and other interested persons
who might not otherwise participate in
the rulemaking and encourage more
useful participation from those who do.
Agencies considering enhanced public
engagement for a particular rule must
carefully evaluate many factors,
including agency resources, rule
complexity, and the prevalence of
otherwise missing information or views,
before deciding whether to pursue
additional outreach. Furthermore, even
after agencies decide to undertake
enhanced public engagement when
developing their rules, they must decide
what methods are best suited to
accomplish their outreach goals. Each
method may offer distinct benefits but
come with varying costs or other
limitations. Agencies should consider
how a specific method of public
engagement will assist them in
obtaining the type of information and
feedback they seek. Agencies should
also consider the best timing for using
a method of public engagement. Finally,
with whatever public engagement
method an agency chooses, it should
demonstrate a sincere desire to learn
from those who participate and should
display open-mindedness about the
relevant issues presented by the
rulemaking.

This Recommendation highlights
three main methods for supplementing
the notice-and-comment process. First,
agencies can publish “requests for
information” (RFIs) or ‘“‘advance notices
of proposed rulemaking” (ANPRMs) in
the Federal Register to request data,
comments, or other information on
regulatory issues before proceeding with
a specific regulatory proposal.®
Although these two mechanisms are
similar, RFIs are generally used when an
agency is determining whether to

8For a discussion of specific public engagement
plans for individual rulemaking initiatives, see
Sant’Ambrogio & Staszewski, supra note 1, at 143—
49.

9 Some agencies refer to documents similar to
RFIs and ANPRMs under other names, including
“notice of inquiry.”
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proceed at all and, if so, what general
approach to take.1® ANPRMs are
generally used when the agency has
formulated one or more tentative
regulatory options and seeks input on
which option to propose.1* RFIs and
ANPRMs may be particularly beneficial
when agencies seek additional
information to identify areas of concern,
compare potential approaches to
problems, and evaluate and refine
regulatory proposals. RFIs and ANPRMs
provide agencies with additional
opportunities to solicit information
without organizing potentially costly or
burdensome face-to-face engagement
efforts.

Second, agencies may engage in
targeted outreach to identify and engage
affected interests that might not
otherwise participate in the
rulemaking.12 RFIs and ANPRMs are
useful tools to enhance participation
early in the rulemaking process.
However, RFIs and ANPRMs published
in the Federal Register may only reach
affected interests that are already likely
to participate in the rulemaking.
Targeted outreach efforts allow agencies
to seek information from individuals
and entities that may not read the
Federal Register or otherwise would be
unaware of or unable to participate
effectively in the notice-and-comment
process. To engage in targeted outreach,
an agency identifies affected interests
that are not likely to participate and
undertakes efforts to notify those
interests of the rulemaking and
encourage and facilitate their
participation. Targeted outreach can
take on a variety of forms, and agencies
tailor these efforts to specific affected
interests and rules.

Third, agencies may also convene
meetings of affected interests and other
interested persons to obtain useful
feedback on potential regulatory
alternatives and elicit information
through a process of interactive
dialogue. Meetings can educate
participants and allow them to consider
and respond to differing views, thereby

10For a discussion of the use of RFIs during
agenda setting and rule development, see id. at 50—
52, 65 (discussing the use of RFIs by the
Department of Energy, the Bureau of Consumer
Financial Protection, the Internal Revenue Service,
and the Pension Benefit Guaranty Corporation).

11 For a discussion of the use of ANPRMs, see id.
at 78—80. For example, the Department of Energy
routinely issues ANPRMs to solicit public
comments on preliminary proposals pursuant to its
process rule. See id. at 141-43.

12For example, the Forest Service conducted
targeted outreach, including forums, roundtables,
and consultation meetings, seeking the input of
recreational users of forests, Native American tribal
communities, and state and local government
officials when developing its 2012 Planning Rule.
See id. at 53.

informing decision-makers in the
process. When all goes well, meetings
can foster the generation of new ideas
and creative solutions that would be
missed when participants simply assert
their existing positions. Meetings also
can lead to some change in participants’
positions in light of a greater
understanding of others’ concerns.

Agencies must carefully plan
meetings to help ensure that they will
elicit the type of information sought.13
An agency can structure a meeting to
generate open-ended dialogue, allowing
participants the opportunity to raise
their own concerns or issues.14
Alternatively, an agency can structure a
meeting so that the agency’s priorities
dictate the agenda or discussion topics.
Although meetings, whether designated
as workshops, hearings, or listening
sessions, can vary in their format, they
can be structured so that the
requirements of FACA or the Paperwork
Reduction Act (PRA) are not
applicable.1®

Agencies should make information
available to the public about individual
rulemakings and opportunities to
participate. The availability of this
information will help ensure that
members of the public are adequately
informed and can participate
meaningfully in response to RFIs,
ANPRMs, meeting opportunities, and
other forms of public engagement.1¢ For
example, an agency may list such
information on a dedicated web page or
a section of a page on an agency’s
website. Doing so could help that
agency inform and engage affected
interests and other interested persons
throughout the rulemaking process.1”

13 For a discussion of focus groups and listening
sessions, see id. at 48-54 (discussing the use of
focus groups by the National Highway Traffic Safety
Administration to address public fears about airbags
and potential labels on tire fuel efficiency), 65-68
(discussing use of facilitated listening sessions by
the Nuclear Regulatory Gommission), 80-82
(discussing public meetings in general and EPA’s
use of “shuttle diplomacy”” and technical
workshops).

14For a discussion of different techniques to
facilitate enhanced deliberation, see id. at 128-138.

15 These methods would not implicate FACA as
long as they are structured so the group is not
collaborating to offer a set of proposals to the
agency. See, e.g., Judicial Watch, Inc. v. Clinton, 76
F.3d 1232, 1233 (D.C. Cir. 1996). These methods
also would not implicate the PRA so long as the
agency is not circulating a structured set of
inquiries. 44 U.S.C. 3502(3) (2012).

16 For example, the Bureau of Consumer
Financial Protection posted prototypes of disclosure
forms on its website and sought targeted feedback
when it developed rules governing disclosure
requirements for home mortgages. See
Sant’Ambrogio & Staszewski, supra note 1, at 83—
84.

17 See generally Recommendation 2011-8, supra
note 5.

Recommendation

Public Engagement Planning

1. Agencies should develop and make
publicly available general policies for
public engagement in their rulemakings.
An agency'’s general policy should
address how the agency will consider
factors, such as:

a. the agency’s goals and purposes in
engaging the public;

b. The types of individuals or
organizations with whom the agency
seeks to engage, including experts and
any affected interests that may be absent
from or insufficiently represented in the
notice-and-comment rulemaking
process;

c¢. how such types of individuals or
organizations can be motivated to
participate;

d. what types of information the
agency seeks from its public
engagement;

e. how this information is likely to be
obtained;

f. what the agency will do with the
information;

g. when public engagement should
occur; and

h. the range of methods of public
engagement available to the agency.

2. An agency’s general policy for
public engagement should be used to
inform public engagement with respect
to specific rulemakings. Planning for
public engagement for specific rules
would best take place at the earliest
feasible part of the rulemaking process.

3. In determining whether and how to
enhance or target public engagement
prior to the publication of a specific
proposed rule, agencies should consider
factors such as:

a. The complexity of the rule;

b. the potential magnitude and
distribution of the costs and benefits of
the rule;

c. the interests that are likely to be
affected and the extent to which they
are likely to be affected;

d. the information needed and the
potential value of experience or
expertise from outside the agency;

e. whether specific forms of enhanced
or targeted public engagement are likely
to provide useful information, including
from experts, individuals with
knowledge germane to the proposed
rule who do not typically participate in
rulemaking, or other individuals with
relevant views that may not otherwise
be expressed;

f. any challenges involved in
obtaining informed participation from
affected interests or other interested
persons likely to have useful
information, including the challenge of
providing rulemaking materials in a
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language and form comprehensible to
nonexperts whose participation is being
sought;

g. whether the rule is likely to be
controversial;

h. the time and resources available for
enhanced or targeted public engagement
as opposed to other uses; and

i. whether additional legal
requirements, such as the Federal
Advisory Committee Act or the
Paperwork Reduction Act, might apply.

4. Agencies should consider using
personnel with public engagement
training and experience to participate in
both the development of their general
public engagement policies as well as in
planning for specific rules. Agencies
should support or provide opportunities
to train employees to understand and
apply recognized best practices in
public engagement.

Timing and Methods of Public
Engagement

5. Public engagement should
generally occur as early as feasible in
the rulemaking process, including when
identifying problems and setting
regulatory priorities.

6. Requests for Information and
Advance Notices of Proposed
Rulemaking.

a. Agencies should consider using
requests for information (RFIs) or
advance notices of proposed rulemaking
(ANPRMs) when they need to:

i. Gather information or data about the
existence, magnitude, and nature of a
regulatory problem;

ii. evaluate potential strategies to
address a regulatory issue;

iii. choose between more than one
regulatory alternative; or

iv. develop and refine a proposed
rule.

b. When using RFIs and ANPRMs,
agencies should:

i. Sufficiently convey their receptivity
to input;

ii. pose detailed questions aimed at
soliciting the information they need;
and

iii. indicate that they are open to
input on other questions and concerns.

c. Agencies should review any
comments they receive in response to
RFIs and ANPRMs and, when issuing
any proposed rule that follows an RFI or
ANPRM, explain how these comments
informed or influenced the development
of the subsequent proposal.

7. Targeted Outreach. When agencies
believe that their public engagement
may not reach all affected interests, they
should consider conducting outreach
that targets experts not already likely to
be involved, individuals with
knowledge germane to the proposed

rule who do not typically participate in
rulemaking, and members of the public
with relevant views that may not
otherwise be represented. These
targeted outreach efforts should include:

a. Proactively bringing the rulemaking
to the attention of affected interests that
do not normally monitor the agency’s
activities;

b. overcoming or minimizing possible
geographical, language, resource, or
other barriers to participation;

c. motivating participation by
explaining the nature of the rulemaking
process and how the agency will use
public input; or

d. providing information about the
issues and questions raised by the
rulemaking in an accessible and
comprehensible form and manner, so
that potential participants are able to
provide focused, relevant, and useful
input.

8. Meetings with Affected Interests
and Other Interested Persons.

a. Agencies should consider
convening meetings of affected interests
and other interested persons to obtain
feedback on their priorities and
potential regulatory alternatives,
particularly when they are unlikely to
obtain the same information from
written responses to RFIs, ANPRMs, or
notices of proposed rulemaking
(NPRMs). When conducting a meeting,
the agency should:

i. Determine whether to target and
invite specific participants or open the
meeting to any interested member of the
general public;

ii. determine whether to conduct the
meeting in person, online, or both;

iii. recruit participants based on the
nature of the rule at issue and the type
of feedback that the agency seeks;

iv. consider using a trained facilitator
or moderator from inside or outside the
agency, as appropriate;

v. provide background materials for
the participants that clearly explain
relevant issues and the primary policy
alternatives in language and form
comprehensible to all types of
participants the agency seeks to engage;

vi. disseminate questions to
participants in advance, including
either open-ended questions or
questions aimed at soliciting specific
information the agency needs to make
informed decisions;

vii. determine whether and how to
structure interactive dialogue among
participants;

viii. consider recording the session
and making that recording publicly
available; and

ix. prepare a summary of the meeting.

b. Agency representatives should
convey their receptivity to input during

meetings with affected interests and
other interested persons.

c. The agency should consider
structuring its meetings in a manner to
promote enhanced input from affected
interests and other interested persons.

Public Availability of Rulemaking
Information

9. To support public engagement prior
to the publication of the NPRM,
agencies should consider affirmative
steps to make publicly available
relevant information about the
rulemaking, such as by creating a
dedicated web page. Agencies should
seek to make rulemaking information
comprehensible for individuals and
groups that do not typically participate
in the rulemaking process, such as by
using audiovisual materials or other
media to supplement more traditional
written information in appropriate
situations. Information to make
available could include:

a. The status of the rulemaking
initiative and opportunities to
participate in the process;

b. an explanation of the rulemaking
process, the role of public participation,
and the qualities of a useful comment;

c. an identification of the issues under
consideration and related information,
presented in forms that are readable and
comprehensible by non-experts; and

d. summaries of public engagement
efforts, including any information
received from the public or a
description of the impact of those
efforts.

Administrative Conference
Recommendation 2018-8

Public-Private Partnerships
Adopted December 14, 2018

Federal agencies often participate in
public-private partnerships
(partnerships) to assist in carrying out
their missions.! A private-sector entity

1This Recommendation focuses on partnerships
that relate to social welfare topics, such as health,
labor, education, and diplomacy. The
Recommendation focuses on these kinds of
partnerships, as opposed to, for example,
infrastructure partnerships, research and
development (R&D) partnerships, and activities
under the National Technology Transfer and
Advancement Act, because social welfare topics are
areas of expertise for agencies involved in an
interagency working group convened by the Office
of the Chairman of the Administrative Conference
to develop the Guide to Legal Issues Involved in
Public-Private Partnerships at the Federal Level
(described below). Readers who are interested in
infrastructure partnerships should also consult,
among other sources, U.S. Dep’t. of Treas.,
Expanding the Market for Infrastructure Public-
Private Partnerships: Alternative Risk and Profit
Sharing Approaches to Align Sponsor and Investor
Interests (Apr. 2015). Those interested in R&D
partnerships should also consult, among other
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and the federal government may have a
variety of reasons for wanting to partner
with one another. Both sectors may find,
for instance, that a partnership with the
other allows them to access more
resources and expertise. Expanded
access to such resources and expertise
may allow them to complement and
reinforce their missions, producing
outcomes with greater impact than they
could achieve working entirely
independently of one another.2 Recent
government-wide initiatives relating to,
among other areas, workforce training 3
and government effectiveness,* are
centered on partnerships.

There is no binding definition of
“public-private partnerships” that spans
across all agencies, but an interagency
working group has defined them as
“collaborative working relationships
between the U.S. government and non-
federal actors in which the goals,
structures, and roles and responsibilities
of each partner, are mutually
determined.” 5

There is no bright line distinction
between partnerships and other forms of
collaboration between federal agencies
and the private sector, but there are
certain characteristics that are indicative
of a partnership. With partnerships,
there is continuous, ongoing assessment
and decision making with respect to the
goals and structures of the arrangement,
the roles and responsibilities of each
partner, and the risks that each partner
assumes. Because of the continuous
nature of this decision making, there is
often a strong alignment of resources:
That is, both parties to the partnership
generally spend their own materials,
time, and money throughout the course
of the partnership, without
reimbursement from the other partner.

In other forms of collaboration
between agencies and the private sector
(e.g., procurement contracts), these
aspects of the relationship are typically
determined at a single point in time and
memorialized through a legally binding
instrument such as a contract. Although
it is possible for a partnership to be
formalized through a contract,
partnerships are far more often
formalized through non-binding
memoranda of understanding (MOUs) or

sources, Albert N. Link, Public/Private
Partnerships: Innovation Strategies and Policy
Alternatives 7—22 (Springer 2006).

2 See CMTY. P’SHIPS Interagency Policy Comm.,
Building Partnerships: A Best Practices Guide 2
(2013).

3 See Exec. Order No. 13,845, 83 FR 35,099 (July
24, 2018).

4 See Office of Mgmt. & Budget & Gen. Servs.
Admin., The Gear Center, https://
www.performance.gov/GEARcenter.

5 See CMTY. P’SHIPS Interagency Policy Comm.,
supra note 2, at 1 n.1.

memoranda of agreement (MOAs).
These instruments are often quite
concrete and specific with respect to the
goals of the partnership, but broad and
flexible with respect to the roles and
responsibilities of the partners and the
governance of the partnership. They are
therefore better suited than contracts for
formalizing partnerships.

This Recommendation does not
attempt to adopt a definitive definition
of partnerships, but the foregoing
characteristics should help agencies
identify the types of relationships that
fall under the partnership umbrella.
Ultimately, it is up to agencies to
determine what relationships qualify as
partnerships and under what
circumstances they should draw upon
the recommendations below.é

Development of the Guide to Legal
Issues Involved in Public-Private
Partnerships at the Federal Level

In the spring of 2017, at the
suggestion of the Committee on
Regulation, the Conference’s Office of
the Chairman convened dozens of
federal officials from 19 different
agencies who actively work on
partnerships. Throughout the course of
three meetings from July 2017 through
February 2018, and various discussions
with individual group members, the
group collaboratively drafted the Guide
to Legal Issues Involved in Public-
Private Partnerships at the Federal Level
(Guide).”

The Guide addresses major legal
issues that agencies will likely
encounter as they participate in
partnerships. The Guide also offers a
definition of “public-private
partnerships,” briefly discusses a
previous interagency effort regarding
partnerships, highlights activities that
agencies often undertake as part of
partnerships, and provides examples of
specific partnerships. Finally, the Guide
discusses issues pertaining to agencies’
vetting of potential private partners.

6 For examples of relationships that some
agencies consider to be partnerships, see
Occupational Safety & Health Admin., U.S. Dep’t of
Labor, Partnership: An OSHA Cooperative Program,
https://www.osha.gov/dcsp/partnerships/
index.html; U.S. Dep’t of Justice, Partnership for
Freedom, https://ove.ncjrs.gov/humantrafficking/
announcements.html (recently ended); and U.S.
Dep’t of State, Diplomacy Lab, https://
www.state.gov/s/partnerships/ppp/diplab.

7 See Public-Private Partnerships Working Group,
Admin. Conf. of the U.S., Office of the Chairman,
Guide to Legal Issues Involved in Public-Private
Partnerships at the Federal Level (Dec. 2018),
https://www.acus.gov/report/guide-legal-issues-
involved-public-private-partnerships-federal-level-
final-12-6-2018.

Potential Inefficiencies in Vetting
Private Entities

Officials across agencies can benefit
from sharing experiences with one
another regarding partnerships. One
issue that has emerged as a particularly
good candidate for such interagency
discussion is how agencies vet potential
private-sector partners. Agencies vet
potential private partners to avoid
possible conflicts of interest or harm to
the agency’s reputation. Vetting can be
a time intensive and potentially
duplicative enterprise, both for the
agencies and for potential private
partners that are asked to submit
information to agencies.8

Agencies have differing practices with
respect to vetting of potential private-
sector partners. Some agencies have
central vetting units with officers whose
exclusive responsibility is to vet
proposed private-sector partners and an
official whose responsibility is to
approve partnerships for the entire
agency. Other agencies lack a central
vetting unit and, instead, authorize each
of their offices to conduct its own
vetting. Some of the latter agencies
produce resources that all staff are
directed to use.

Duplication of vetting happens across
agencies (“external duplication”) when
two or more agencies gather the same
information about the same potential
private partner. Duplication also
happens within agencies (“internal
duplication”) when two or more parts of
a single agency gather the same
information about the same potential
private partner. Some agencies have
developed or are developing practices to
avoid internal duplication. There do not
appear to have been robust efforts to
avoid external duplication.

Agencies with a centralized vetting
unit are better able to avoid internal
duplication by maintaining copies of
their vetting reports and updating those
reports rather than starting anew when
there is another request to partner with
that same entity. Some agencies that do
not have centralized vetting units
maintain central databases that allow all
employees to manage partnerships and
upload relevant documents, including
vetting results. Other employees, as they
begin exploring potential partnerships,
can access these databases and search
them for past or current partnerships
and supporting documentation before
vetting a potential partner, thereby

8 See InterAction, Partner Vetting Independent
Assessment: Insufficient Justification for a Global
Rollout 17 (2016), available at https://
www.interaction.org/document/partner-vetting-
independent-assessment-insufficient-justification-
global-rollout.


https://ovc.ncjrs.gov/humantrafficking/announcements.html
https://ovc.ncjrs.gov/humantrafficking/announcements.html
https://www.osha.gov/dcsp/partnerships/index.html
https://www.osha.gov/dcsp/partnerships/index.html
https://www.state.gov/s/partnerships/ppp/diplab
https://www.state.gov/s/partnerships/ppp/diplab
https://www.performance.gov/GEARcenter
https://www.performance.gov/GEARcenter
https://www.acus.gov/report/guide-legal-issues-involved-public-private-partnerships-federal-level-final-12-6-2018
https://www.acus.gov/report/guide-legal-issues-involved-public-private-partnerships-federal-level-final-12-6-2018
https://www.acus.gov/report/guide-legal-issues-involved-public-private-partnerships-federal-level-final-12-6-2018
https://www.interaction.org/document/partner-vetting-independent-assessment-insufficient-justification-global-rollout
https://www.interaction.org/document/partner-vetting-independent-assessment-insufficient-justification-global-rollout
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reducing or eliminating duplicative
vetting.

Agency Officials Exchanging Best
Practices Regarding Partnerships

An online forum could be structured
to allow agency officials to exchange
best practices on any number of topics
involving partnerships, such as how to:

e Initiate or create a partnership in a
manner that is consistent with ethical
requirements,

e Evaluate the success of
partnerships,

e Structure an internal vetting
process (for example, whether there
should be a central vetting unit, or
whether vetting should be carried out
office by office),

¢ Develop internal processes to
reduce duplication in vetting, and

¢ Resolve complex legal issues
encountered during the lifecycle of
partnerships.

The forum could also allow agency
officials to exchange resources with one
another, including sample MOUs and
MOAs, and checklists or worksheets
that agencies use when vetting potential
private-sector partners or structuring
partnerships.

Additionally, while taking into
consideration relevant laws and
protections regarding privacy, ethics,
and other restrictions on disclosure of
personally identifiable information,
agencies can consider sharing notes
about specific private-sector entities that
have been vetted. These notes may help
reduce external duplication by allowing
agencies to see the results of other
agencies’ vetting of specific entities.

MAX.gov, a website established by the
Office of Management and Budget in
2007, can offer such a forum. The
website can be accessed only by those
with a federal government email
address. An agency could set up an
interagency partnership group on
MAX.gov that would allow agency
officials to exchange best practices with
respect to partnerships and share
resources.

Recommendation

1. All agencies that are considering, or
are currently participating in, a public-
private partnership (partnership) should
distribute the Guide to Legal Issues
Involved in Public-Private Partnerships
at the Federal Level (Guide) (available at
https://www.acus.gov/report/guide-
legal-issues-involved-public-private-
partnerships-federal-level-final-12-6-
2018) to attorneys in their general
counsels’ offices, or other central legal
offices, and should distribute it to
partnership staff throughout the agency.

2. The Office of the Chairman of the
Administrative Conference should
create a group on MAX.gov titled
““Strategies for Developing and
Managing Successful Partnerships.” The
group should be structured to allow
agency officials to exchange best
practices with one another regarding
partnerships. It should also allow
agency officials to share resources,
including sample memoranda of
understanding or agreement, and
checklists or worksheets that agency
officials use when vetting potential
private-sector partners.

3. All agencies that are considering, or
are currently participating in, a
partnership should encourage staff
responsible for partnership efforts to
join the MAX.gov group and actively
participate in the discussion topics and
uploading of resources. Participation
should be consistent with protections
regarding privacy, ethics, and other
restrictions on disclosure of personally
identifiable information and should be
undertaken in consultation with the
agency'’s general counsel’s office or
other designated legal office.

[FR Doc. 2019-01284 Filed 2-5-19; 8:45 am]
BILLING CODE 6110-01-P

DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Notice of Intent To Grant Exclusive
License

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of intent.

SUMMARY: Notice is hereby given that
the U.S. Department of Agriculture,
Agricultural Research Service, intends
to grant to Oregon State University of
Corvallis, Oregon, an exclusive license
to the variety of blackberry described in
U.S. Plant Patent Application Serial No.
15/998,301, “BLACKBERRY PLANT
NAMED ‘TWILIGHT"”, filed on August
2,2018.

DATES: Comments must be received on
or before March 8, 2019.

ADDRESSES: Send comments to: USDA,
ARS, Office of Technology Transfer,
5601 Sunnyside Avenue, Rm. 4-1174,
Beltsville, Maryland 20705-5131.

FOR FURTHER INFORMATION CONTACT:
Brian T. Nakanishi of the Office of
Technology Transfer at the Beltsville
address given above; telephone: 301—
504-5989.

SUPPLEMENTARY INFORMATION: The
Federal Government’s patent rights in
this plant variety are assigned to the

United States of America, as represented
by the Secretary of Agriculture. The
prospective exclusive license will be
royalty-bearing and will comply with
the terms and conditions of 35 U.S.C.
209 and 37 CFR 404.7. The prospective
exclusive license may be granted unless,
within thirty (30) days from the date of
this published Notice, the Agricultural
Research Service receives written
evidence and argument which
establishes that the grant of the license
would not be consistent with the
requirements of 35 U.S.C. 209 and 37
CFR 404.7.

Mojdeh Bahar,
Assistant Administrator.

[FR Doc. 2019-01220 Filed 2—-5-19; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Notice of Intent To Grant Exclusive
License

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of intent.

SUMMARY: Notice is hereby given that
the U.S. Department of Agriculture,
Agricultural Research Service, intends
to grant to Golden Valley Organics, Inc.
dba BioWest Ag Solutions of Nampa,
Idaho, an exclusive license to U.S.
Patent No. 9,578,884, “PSEUDOMONAS
SPECIES HAVING WEED-
SUPPRESSIVE ACTIVITY AND BENIGN
SOIL SURVIVAL TRAITS FOR
ANNUAL GRASS WEED
MANAGEMENT?”, issued on February
28, 2017.

DATES: Comments must be received on
or before March 8, 2019.

ADDRESSES: Send comments to: USDA,
ARS, Office of Technology Transfer,
5601 Sunnyside Avenue, Rm. 4-1174,
Beltsville, Maryland 20705-5131.

FOR FURTHER INFORMATION CONTACT:
Brian T. Nakanishi of the Office of
Technology Transfer at the Beltsville
address given above; telephone: 301—
504-5989.

SUPPLEMENTARY INFORMATION: The
Federal Government’s patent rights in
this invention are assigned to the United
States of America, as represented by the
Secretary of Agriculture. It is in the
public interest to so license this
invention as Golden Valley Organics,
Inc. dba BioWest Ag Solutions of
Nampa, Idaho has submitted a complete
and sufficient application for a license.
The prospective exclusive license will
be royalty-bearing and will comply with


https://www.acus.gov/report/guide-legal-issues-involved-public-private-partnerships-federal-level-final-12-6-2018
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the terms and conditions of 35 U.S.C.
209 and 37 CFR 404.7. The prospective
exclusive license may be granted unless,
within thirty (30) days from the date of
this published Notice, the Agricultural
Research Service receives written
evidence and argument which
establishes that the grant of the license
would not be consistent with the
requirements of 35 U.S.C. 209 and 37
CFR 404.7.

Mojdeh Bahar,

Assistant Administrator.

[FR Doc. 2019-01226 Filed 2-5-19; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

February 1, 2019.

The Department of Agriculture will
submit the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13 on or after the date
of publication of this notice. Comments
are requested regarding: (1) Whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, Washington,
DC; New Executive Office Building, 725
17th Street NW, Washington, DC 20503.
Commenters are encouraged to submit
their comments to OMB via email to:
OIRA_Submission@omb.eop.gov or fax
(202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250-
7602.

Comments regarding these
information collections are best assured
of having their full effect if received by
March 8, 2019. Copies of the
submission(s) may be obtained by
calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

National Agricultural Statistics Service

Title: Stocks Reports.
OMB Control Number: 0535—-0007.

Summary of Collection: The primary
function of the National Agricultural
Statistics Service (NASS) is to prepare
and issue current official State and
national estimates of crop and livestock
production, stocks, disposition, and
prices. As part of this function,
estimates are made for stocks of off-farm
grains and oilseeds, potatoes, peanuts,
hops, and rice. Grain and oilseed stocks
in all positions (on-farm and off-farm)
are estimated quarterly. Grain stock
estimates are one of the most important
NASS estimates, which are watched
closely by growers and industry groups.
General authority for data collection is
granted under U.S. Code Title 7, Section
2204. The Hop Growers of America
provides the data collection for much of
the production information because of
sensitivity issues an impartial third
party, NASS, collects stocks and price
information.

Need and Use of the Information:
NASS collects information to administer
farm program legislation and make
decisions relative to the export-import
programs. Estimates of stocks provide
essential statistics on supplies and
contribute to orderly marketing. Farmers
and agribusiness firms use these
estimates in their production and
marketing decisions. Collecting this
information less frequently would
eliminate data needed by the
government, and industry and farmers
to keep abreast of changes at the State
and national level.

Description of Respondents: Business
or other for profit; Farms.

Number of Respondents: 6,590.

Frequency of Responses: Reporting:
Monthly; Quarterly; Semi-annually;
Annually.

Total Burden Hours: 5,230.

Kimble Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2019-01305 Filed 2-5-19; 8:45 am]|
BILLING CODE 3410-20-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

February 1, 2019.

The Department of Agriculture will
submit the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13 on or after the date
of publication of this notice. Comments
are requested regarding: (1) Whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, Washington,
DC; New Executive Office Building, 725
17th Street NW, Washington, DC, 20503.
Commenters are encouraged to submit
their comments to OMB via email to:
OIRA_Submission@omb.eop.gov or fax
(202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602.

Comments regarding these
information collections are best assured
of having their full effect if received by
March 8, 2019. Copies of the
submission(s) may be obtained by
calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

National Agricultural Statistics Service

Title: List Sampling Frame Survey

OMB Control Number: 0535-0140

Summary of Collection: General
authority for these data collection
activities is granted under U.S. Code
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Title 7, Section 2204 which specifies
that ““The Secretary of Agriculture shall
procure and preserve all information
concerning agriculture which he can
obtain . . . by the collection of statistics
. . .”. The primary objective of the
National Agricultural Statistics Service
(NASS) is to provide data users with
timely and reliable agricultural
production and economic statistics, as
well as environmental and specialty
agricultural related statistics. To
accomplish this objective, NASS relies
heavily on the use of sample surveys
statistically drawn from “‘List Sampling
Frame.” The List Sampling Frame is a
database of names and addresses, with
control data, that contains the
components values from which these
samples can be drawn.

Need and Use of the Information: The
List Sampling Frame Surveys are used
to develop and maintain a complete list
of possible farm operations. Data from
criteria surveys are used to provide
control data for new records on the list
sampling frame. This information is
utilized to define the size of operation,
define sample populations and establish
eligibility for the Census of Agriculture.
New names and addresses of potential
farms are obtained on a regular basis
from growers association, other
government agencies and various
outside sources. The goal is to produce
for each State a relatively complete,
current, and unduplicated list of names
for statistical sampling for agricultural
operation surveys and the Census of
Agriculture. This information is used to
develop efficient sample designs, which
allows NASS the ability to draw
reduced sample sizes from the originally
large universe populations.

Description of Respondents: Farms.

Number of Respondents: 671,667.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 141,811.

Kimble Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2019-01197 Filed 2-5-19; 8:45 am]
BILLING CODE 3410-20-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

January 31, 2019.

The Department of Agriculture will
submit the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104—13 on or after the date
of publication of this notice. Comments

are requested regarding: (1) Whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, Washington,
DC; New Executive Office Building, 725
17th Street NW, Washington, DC 20503.
Commenters are encouraged to submit
their comments to OMB via email to:
OIRA Submission@omb.eop.gov or fax
(202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602.

Comments regarding these
information collections are best assured
of having their full effect if received by
March 8, 2019. Copies of the
submission(s) may be obtained by
calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

National Agricultural Statistics Service

Title: Egg, Chicken, and Turkey
Surveys.

OMB Control Number: 0535—-0004.

Summary of Collection: The primary
function of the National Agricultural
Statistics Service (NASS) is to prepare
and issue current official State and
national estimates of crop and livestock
production. Thousands of farmers,
ranchers, agribusinesses and others
voluntarily respond to nationwide
surveys about crops, livestock, prices,
and other agricultural activities.
Estimates of egg, chicken, and turkey
production are in an integral part of this
program. General authority for these
data collection activities is granted
under U.S. Code Title 7, Section 2204.

This statue specifies the “The Secretary
of Agriculture shall procure and
preserve all information concerning
agriculture which she can obtain. . . by
the collection of statistics . . . and shall
distribute them among agriculturists”.
Information published from the surveys
in this docket is needed by USDA
economists and government policy
makers to ensure the orderly marketing
of broiler chickens, turkeys and eggs.

Need and Use of the Information:
Statistics on these poultry products
contribute to a comprehensive program
of keeping the government and poultry
industry abreast of anticipated changes.
All of the poultry reports are used by
producers, processors, feed dealers, and
others in the marketing and supply
channels as a basis for their production
and marketing decisions. Government
agencies use these estimates to evaluate
poultry product supplies.

Description of Respondents: Farms;
Business or other for profit.

Number of Respondents: 2,432.

Frequency of Responses: Reporting:
Weekly; Monthly; Annually.

Total Burden Hours: 2,930.

Kimble Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2019—01148 Filed 2-5-19; 8:45 am]
BILLING CODE 3410-20-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2018-0092]

Notice of Request for Extension of
Approval of an Information Collection;
Special Need Requests Under the Plant
Protection Act

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the intention of the
Animal and Plant Health Inspection
Service (APHIS) to request an extension
of approval of an information collection
associated with the regulations to allow
States to impose prohibitions or
restrictions on specific articles in
addition to those required by APHIS to
help protect against the introduction
and establishment of plant pests.

DATES: We will consider all comments
that we receive on or before April 8,
2019.
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ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/#!docket
Detail;D=APHIS-2018-0092.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2018-0092, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/#!docketDetail;
D=APHIS-2018-0092 or in our reading
room, which is located in room 1141 of
the USDA South Building, 14th Street
and Independence Avenue SW,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 799-7039 before
coming.

FOR FURTHER INFORMATION CONTACT: For
information on special need requests
under the Plant Protection Act, contact
Dr. Robert Baca, Assistant Director,
Compliance and Environmental
Coordination, PPQ, APHIS, 4700 River
Road Unit 150, Riverdale, MD 20737—
1231; (301) 851-2292. For more detailed
information on the information
collection, contact Ms. Kimberly Hardy,
APHIS’ Information Collection
Coordinator, at (301) 851-2483.
SUPPLEMENTARY INFORMATION:

Title: Special Need Requests Under
the Plant Protection Act.

OMB Control Number: 0579-0291.

Type of Request: Extension of
approval of an information collection.

Abstract: The Plant Protection Act
(PPA, 7 U.S.C. 7701 et seq.) authorizes
the Secretary of Agriculture to restrict
the importation, entry, or interstate
movement of plants, plant products, and
other articles to prevent the
introduction of plant pests into the
United States or their dissemination
within the United States. This authority
has been delegated to the Animal and
Plant Health Inspection Service (APHIS)
of the U.S. Department of Agriculture,
which administers regulations to
implement the PPA. Regulations
governing the interstate movement of
plants, plant products, and other articles
are contained in 7 CFR part 301,
“Domestic Quarantine Notices.”

The regulations in “Subpart-
Preemption and Special Need Requests”
allow States or political subdivisions of
States to request approval from APHIS
to impose prohibitions or restrictions on
the movement in interstate commerce of
specific articles that pose a plant health

risk that are in addition to the
prohibitions and restrictions imposed
by APHIS. This process requires
information collection activities,
including a pest data detection survey
with a pest risk analysis showing that a
pest is not present in a State, or if
already present, the current distribution
in the State, and that the pest would
harm or injure the environment and/or
agricultural resources of the State or
political subdivision.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
burden for this collection of information
is estimated to average 160 hours per
response.

Respondents: State governments.

Estimated annual number of
respondents: 1.

Estimated annual number of
responses per respondent: 1.

Estimated annual number of
responses: 1.

Estimated total annual burden on
respondents: 160 hours. (Due to
averaging. the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 30th day of
January 2019.

Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 201901153 Filed 2-5-19; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2018-0093]

Notice of Request for Reinstatement of
an Information Collection; Standards
for Privately Owned Quarantine
Facilities for Ruminants

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Reinstatement of an information
collection; comment request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request a reinstatement of an
information collection associated with
the regulations for privately owned
quarantine facilities for ruminants.
DATES: We will consider all comments
that we receive on or before April 8,
2019.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/#!docket
Detail;D-APHIS-2018-0093.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2018-0093, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/#!docketDetail;D-
APHIS-2018-0093 or in our reading
room, which is located in room 1141 of
the USDA South Building, 14th Street
and Independence Avenue SW,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 799-7039 before
coming.

FOR FURTHER INFORMATION CONTACT: For
information on the regulations for
privately owned quarantine facilities for
ruminants, contact Dr. Alexandra
MacKenzie, Senior Staff Veterinarian,
Live Animal Imports, Strategy and
Policy, VS, APHIS, 4700 River Road
Unit 39, Riverdale, MD 20737-1236;
(301) 851-3300, option #2. For more
detailed information on the information
collection, contact Ms. Kimberly Hardy,
APHIS’ Information Collection
Coordinator, at (301) 851—-2483.
SUPPLEMENTARY INFORMATION:

Title: Standards for Privately Owned
Quarantine Facilities for Ruminants.
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OMB Control Number: 0579-0232.

Type of Request: Reinstatement of an
information collection.

Abstract: The Animal Health
Protection Act (7 U.S.C. 8301 et seq.),
authorizes the Secretary of Agriculture
to, among other things, prohibit or
restrict the importation and interstate
movement of animals and animal
products into the United States to
prevent the introduction of animal
diseases and pests.

The regulations in 9 CFR part 93
govern the importation into the United
States of specified animals and animal
products in order to help prevent the
introduction of various animal diseases
into the United States. The regulations
in part 93 require, among other things,
that certain animals, as a condition of
entry, be quarantined upon arrival in
the United States. The Animal and Plant
Health Inspection Service operates
animal quarantine facilities and also
authorizes the use of quarantine
facilities that are privately owned and
operated for certain animal
importations.

The regulations in subpart D of part
93 (9 CFR 93.400 through 93.436)
pertain to the importation of ruminants.
Ruminants include all animals that
chew the cud, such as cattle, buffaloes,
sheep, goats, deer, antelopes, camels,
llamas, and giraffes. Ruminants
imported into the United States must be
quarantined upon arrival for at least 30
days, with certain exceptions. However,
ruminants from Canada and Mexico are
not subject to this quarantine.

The regulations for privately owned
quarantine facilities for ruminants
require the use of certain information
collection activities, including an
application for facility approval, a
compliance agreement explaining the
conditions under which the facility
must be operated, creation and
maintenance of a daily log of persons
entering and leaving the facility while
quarantine is in process, request for
variance, a manual of standard
operating procedures, and maintenance
of certain records covering quarantine
operations.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for 3 years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
burden for this collection of information
is estimated to average 1.07 hours per
response.

Respondents: Owners/operators of
privately owned quarantine facilities for
ruminants.

Estimated annual number of
respondents: 5.

Estimated annual number of
responses per respondent: 12.

Estimated annual number of
responses: 60.

Estimated total annual burden on
respondents: 64 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DC, this 30th day of
January 2019.

Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2019-01145 Filed 2-5-19; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2018-0100]

Notice of Request for Reinstatement of
an Information Collection; Federal
Plant Pest and Noxious Weeds
Regulations

ACTION: Reinstatement of an information
collection; comment request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request the reinstatement of an
information collection associated with
the Federal plant pest and noxious
weeds regulations.

DATES: We will consider all comments
that we receive on or before April 8,
2019.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/#!docket
Detail;D=APHIS-2018-0100.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2018-0100, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/#!docket
Detail;D=APHIS-2018-0100 or in our
reading room, which is located in Room
1141 of the USDA South Building, 14th
Street and Independence Avenue SW,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 799-7039 before
coming.

FOR FURTHER INFORMATION CONTACT: For
information regarding the Federal plant
pest and noxious weeds regulations,
contact Dr. Colin Stewart, Assistant
Director, Pests, Pathogens, and
Biocontrol Permits Branch, PHP, PPQ,
APHIS, 4700 River Road Unit 133,
Riverdale, MD 20737-1236; (301) 851—
2237. For more detailed information on
the information collection, contact Ms.
Kimberly Hardy, APHIS’ Information
Collection Coordinator, at (301) 851—
2483.

SUPPLEMENTARY INFORMATION:

Title: Federal Plant Pest and Noxious
Weeds Regulations.

OMB Control Number: 0579-0054.

Type of Request: Reinstatement of an
information collection.

Abstract: The Plant Protection Act
(the Act, 7 U.S.C. 7701 et seq.)
authorizes the Secretary of Agriculture
to restrict the importation, entry,
exportation, or interstate movement of
plants, plant products, biological
control organisms, noxious weeds,
articles, or means of conveyance, if the
Secretary determines that the
prohibition or restriction is necessary to
prevent the introduction of plant pests
or noxious weeds into the United States
or their dissemination within the United
States. The associated regulations that
were issued by the Animal and Plant
Health Inspection Service (APHIS) are
located in 7 CFR parts 330 and 360.

These regulations contain information
collection activities that include, but are
not limited to, applications for permits
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and cooperative agreements to import or
handle regulated articles or to move
regulated articles interstate,
amendments and appeals, consultations,
site assessments, inspections,
certifications, labeling of containers and
bags, and recordkeeping. These
information collection activities allow
APHIS to evaluate the risks associated
with the importation or interstate
movement of plant pests, noxious
weeds, and soil, and also assist with
developing risk mitigations, if
necessary, for the importation or
interstate movement of plant pests,
noxious weeds, and soil.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for 3 years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
burden for this collection of information
is estimated to average 0.243 hours per
response.

Respondents: Importers and shippers
of plant pests, noxious weeds, and other
regulated articles; owners/operators of
regulated garbage-handling facilities;
State plant health officials; Tribal
groups; and individuals.

Estimated annual number of
respondents: 4,844.

Estimated annual number of
responses per respondent: 18.

Estimated annual number of
responses: 85,889.

Estimated total annual burden on
respondents: 20,879 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request

for OMB approval. All comments will

also become a matter of public record.
Done in Washington, DC, this 30th day of

January 2019.

Kevin Shea,

Administrator, Animal and Plant Health

Inspection Service.

[FR Doc. 2019-01144 Filed 2-5-19; 8:45 am]

BILLING CODE 3410-34-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the New Jersey Advisory Committee

AGENCY: Commission on Civil Rights.
ACTION: Announcement of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA), that a planning meeting of the
New Jersey Advisory Committee to the
Commission will convene by conference
call, on Friday, February 8, 2019 at
11:30 a.m. (EST). The purpose of the
meeting is to discuss the topics under
consideration and to select the
Committee’s civil rights project; to
select the Committee Secretary.

DATES: Friday, February 8, 2019, at
11:30 a.m. (EST).

Public Call-In Information:
Conference call number: 1-888—394—
8218 and conference call ID number:
6970676.

FOR FURTHER INFORMATION CONTACT: Ivy
L. Davis, at ero@usccr.gov or by phone
at 202-376-7533

SUPPLEMENTARY INFORMATION: Interested
members of the public may listen to the
discussion by calling the following toll-
free conference call number: 1-888—
394-8218 and conference call ID
number: 6970676. Please be advised that
before placing them into the conference
call, the conference call operator may
ask callers to provide their names, their
organizational affiliations (if any), and
email addresses (so that callers may be
notified of future meetings). Callers can
expect to incur charges for calls they
initiate over wireless lines, and the
Commission will not refund any
incurred charges. Callers will incur no
charge for calls they initiate over land-
line connections to the toll-free
telephone number herein.

Persons with hearing impairments
may also follow the discussion by first
calling the Federal Relay Service at 1—
800—-877-8339 and providing the
operator with the toll-free conference
call number:1-888-394—8218and
conference call ID number: 6970676.

Members of the public are invited to
make statements during the Public
Comment section of the meeting or to
submit written comments. The
comments must be received in the
regional office approximately 30 days
after each scheduled meeting. Written
comments may be mailed to the Eastern
Regional Office, U.S. Commission on
Civil Rights, 1331 Pennsylvania
Avenue, Suite 1150, Washington, DC
20425, or emailed to Evelyn Bohor at
ero@usccr.gov. Persons who desire
additional information may contact the
Eastern Regional Office at (202) 376—
7533.

Records and documents discussed
during the meeting will be available for
public viewing as they become available
at https://gsageo.force.com/FACA/
FACAPublicViewCommitteeDetails?id=
a10t0000001gzjVAAQclick the ‘“Meeting
Details” and “Documents” links.
Records generated from this meeting
may also be inspected and reproduced
at the Eastern Regional Office, as they
become available, both before and after
the meetings. Persons interested in the
work of this advisory committee are
advised to go to the Commission’s
website, www.usccr.gov, or to contact
the Eastern Regional Office at the above
phone number, email or street address.

Agenda: Friday, February 8, 2019 at
11:30 a.m. (EST)

I. Welcome and Roll Call
II. Planning Meeting

—Discuss Project Topics

—Select Committee Secretary
III. Other Business
IV. Public Comment
V. Adjournment

Exceptional Circumstance: Pursuant
to 41 CFR 102-3.150, the notice for this
meeting is given less than 15 calendar
days prior to the meeting because of the
exceptional circumstances of the federal
government shutdown.

Dated: January 31, 2019.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2019-01183 Filed 2—-5-19; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[S-97-2018]

Approval of Subzone Status; Albany
Safran Composites LLC; Rochester,
New Hampshire

On July 5, 2018, the Executive
Secretary of the Foreign-Trade Zones
(FTZ) Board docketed an application
submitted by the Pease Development
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Authority, grantee of FTZ 81, requesting
subzone status subject to the existing
activation limit of FTZ 81, on behalf of
Albany Safran Composites LLC, in
Rochester, New Hampshire.

The application was processed in
accordance with the FTZ Act and
Regulations, including notice in the
Federal Register inviting public
comment (83 FR 32072-32073, July 11,
2018). The FTZ staff examiner reviewed
the application and determined that it
meets the criteria for approval. Pursuant
to the authority delegated to the FTZ
Board Executive Secretary (15 CFR Sec.
400.36(f)), the application to establish
Subzone 81E was approved on
September 26, 2018, subject to the FTZ
Act and the Board’s regulations,
including Section 400.13, and further
subject to FTZ 81’s 2,000-acre activation
limit.

Dated: January 31, 2019.

Andrew McGilvray,

Executive Secretary.

[FR Doc. 2019-01279 Filed 2—5-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[S-03-2019]

Foreign-Trade Zone 50—Long Beach,
California; Application for Subzone;
Fender Musical Instruments
Corporation, San Bernardino and
Corona, California

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board by
the Board of Harbor Commissioners of
the Port of Long Beach, grantee of FTZ
50, requesting subzone status for the
facilities of Fender Musical Instruments
Corporation (Fender), located in San
Bernardino and Corona, California. The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the FTZ
Board (15 CFR part 400). It was formally
docketed on January 31, 2019.

The proposed subzone would consist
of the following sites: Site 1 (15.28
acres) 1295 East Central Avenue, San
Bernardino; and, Site 2 (9.12 acres) 301
and 311 Cessna Circle, Corona. The
applicant has indicated that a
notification of proposed production
activity will be submitted which will be
published separately for public
comment. The proposed subzone would
be subject to the existing activation limit
of FTZ 50.

In accordance with the FTZ Board’s
regulations, Christopher J. Kemp of the

FTZ Staff is designated examiner to
review the application and make
recommendations to the Executive
Secretary.

Public comment is invited from
interested parties. Submissions shall be
addressed to the FTZ Board’s Executive
Secretary at the address below. The
closing period for their receipt is March
18, 2019. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period to
April 2, 2019.

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
21013, U.S. Department of Commerce,
1401 Constitution Avenue NW,
Washington, DC 20230-0002, and in the
“Reading Room” section of the FTZ
Board’s website, which is accessible via
www.trade.gov/ftz.

For further information, contact
Christopher J. Kemp at
Christopher.Kemp@trade.gov or (202)
482-0862.

Dated: January 31, 2019.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2019-01280 Filed 2-5-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[S-185-2018]

Approval of Subzone Status; Future
Electronics Distribution Center, L.P.;
Southaven, Mississippi

On October 30, 2018, the Executive
Secretary of the Foreign-Trade Zones
(FTZ) Board docketed an application
submitted by the Tunica County,
grantee of FTZ 287, requesting subzone
status subject to the existing activation
limit of FTZ 287, on behalf of Future
Electronics Distribution Center, L.P., in
Southaven, Mississippi.

The application was processed in
accordance with the FTZ Act and
Regulations, including notice in the
Federal Register inviting public
comment (83 FR 55691, November 7,
2018). The FTZ staff examiner reviewed
the application and determined that it
meets the criteria for approval. Pursuant
to the authority delegated to the FTZ
Board Executive Secretary (15 CFR Sec.
400.36(f)), the application to establish
Subzone 287B was approved on January
28, 2019, subject to the FTZ Act and the
Board’s regulations, including Section
400.13, and further subject to FTZ 287’s
2,000-acre activation limit.

Dated: January 31, 2019.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2019-01281 Filed 2-5-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-02-2019]

Foreign-Trade Zone (FTZ) 106—
Oklahoma City, Oklahoma; Notification
of Proposed Production Activity; Xerox
Corporation (Polyester Latex for
Printer/Copier Toner); Oklahoma City,
Oklahoma

The Port Authority of Greater
Oklahoma City, grantee of FTZ 106,
submitted a notification of proposed
production activity to the FTZ Board on
behalf of Xerox Corporation (Xerox),
located in Oklahoma City, Oklahoma.
The notification conforming to the
requirements of the regulations of the
FTZ Board (15 CFR 400.22) was
received on December 17, 2018.

Xerox already has authority to
produce bulk toner and toner cartridges
within Subzone 106D. Xerox has
changed its production process and is
no longer producing bulk toner and
toner cartridges at its Oklahoma City
facility. The facility is currently used for
the production of polyester latex for
printer/copier toner. The current request
would add a finished product and
foreign status materials/components to
the scope of authority. Pursuant to 15
CFR 400.14(b), additional FTZ activity
would be limited to the specific foreign-
status materials and components and
specific finished product described in
the submitted notification (as described
below) and subsequently authorized by
the FTZ Board.

Production under FTZ procedures
could exempt Xerox from customs duty
payments on the foreign-status
components used in export production.
On its domestic sales, for the foreign-
status materials/components noted
below, Xerox would be able to choose
the duty rate during customs entry
procedures that apply to polyester latex
(duty rate 5.1%). Xerox would be able
to avoid duty on foreign-status
components which become scrap/waste.
Customs duties also could possibly be
deferred or reduced on foreign-status
production equipment.

The components and materials
sourced from abroad include
dodecanedioic acid, nonanediol, and
dodecylbenzenesulfonic acid sodium
salt (duty rates range from 4% to 6.5%).
The request indicates that certain
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materials/components are subject to
special duties under Section 301 of the
Trade Act of 1974 (Section 301),
depending on the country of origin. The
applicable Section 301 decisions require
subject merchandise to be admitted to
FTZs in privileged foreign status (19
CFR 146.41).

Public comment is invited from
interested parties. Submissions shall be
addressed to the Board’s Executive
Secretary at the address below. The
closing period for their receipt is March
18, 2019.

A copy of the notification will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
21013, U.S. Department of Commerce,
1401 Constitution Avenue NW,
Washington, DC 20230-0002, and in the
“Reading Room” section of the Board’s
website, which is accessible via
www.trade.gov/ftz.

For further information, contact Diane
Finver at Diane.Finver@trade.gov or
(202) 482-1367.

Dated: January 31, 2019.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2019-01278 Filed 2-5-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-508-813]

Magnesium From Israel:
Postponement of Preliminary
Determination in the Countervailing
Duty Investigation

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable February 6, 2019.
FOR FURTHER INFORMATION CONTACT:
Lana Nigro or Ethan Talbott, AD/CVD
Operations, Office I, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone
(202) 482—1779 or (202) 482—1030,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On November 13, 2018, the
Department of Commerce (Commerce)
initiated a countervailing duty (CVD)
investigation of imports of magnesium
from Israel.® The preliminary

1 See Magnesium from Israel: Initiation of
Countervailing Duty Investigation, 83 FR 58529
(November 20, 2018).

determination was due no later than
January 17, 2019. Commerce exercised
its discretion to toll all deadlines
affected by the partial federal
government closure from December 22,
2018, through the resumption of
operations on January 29, 2019.2 As a
result, the deadline for the preliminary
determination was revised to February
26, 2019.

Postponement of Preliminary
Determination

Section 703(b)(1) of the Tariff Act of
1930, as amended (the Act), requires the
Department to issue the preliminary
determination in a countervailing duty

investigation within 65 days after the
date on which Commerce initiated the
investigation. However, section
703(c)(1) of the Act permits Commerce
to postpone the preliminary
determination until no later than 130
days after the date on which Commerce
initiated the investigation if: (A) The
petitioner 3 makes a timely request for a
postponement; or (B) Commerce
concludes that the parties concerned are
cooperating, that the investigation is
extraordinarily complicated, and that
additional time is necessary to make a
preliminary determination. Under 19
CFR 351.205(e), the petitioner must
submit a request for postponement 25
days or more before the scheduled date
of the preliminary determination and
must state the reasons for the request.
Commerce will grant the request unless
it finds compelling reasons to deny the
request.

On December 18, 2018, the petitioner
submitted a timely request that
Commerce postpone the preliminary
CVD determination.# The petitioner
stated that it requests postponement so
that all parties have sufficient time to
develop the record in this
investigation.5 In accordance with 19
CFR 351.205(e), the petitioner has stated
the reasons for requesting a
postponement of the preliminary
determination, and Commerce finds no
compelling reason to deny the request.
Therefore, in accordance with section
703(c)(1)(A) of the Act, Commerce is

2 See memorandum to the Record from Gary
Taverman, Deputy Assistant Secretary for
Antidumping and Countervailing Duty Operations,
performing the non-exclusive functions and duties
of the Assistant Secretary for Enforcement and
Compliance, ‘“Deadlines Affected by the Partial
Shutdown of the Federal Government,” dated
January 28, 2019. All deadlines in this segment of
the proceeding have been extended by 40 days.

3 The petitioner is US Magnesium LLC.

4 See the petitioner’s Letter titled, ‘“Magnesium
from Israel/Petitioner’s Request for Postponement of
CVD Preliminary Determination,” dated December,
18, 2018.

51d.

fully extending the deadline for the
preliminary determination. Because, as
noted above, Commerce tolled the
original deadline for the preliminary
determination to account for the partial
federal government shutdown, the
extension is effectively 65 days from the
revised deadline for the preliminary
determination of February 26, 2019. As
a result, the preliminary determination
will be due not later than May 2, 2019.6
Pursuant to section 705(a)(1) of the Act
and 19 CFR 351.210(b)(1), the deadline
for the final determination of this
investigation will continue to be 75 days
after the date of the preliminary
determination.

This notice is issued and published
pursuant to section 703(c)(2) of the Act
and 19 CFR 351.205(f)(1).

Dated: January 31, 2019.
Christian Marsh,

Deputy Assistant Secretary for Enforcement
and Compliance.

[FR Doc. 2019-01266 Filed 2-5—19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[C-570-074]

Common Alloy Aluminum Sheet From
the People’s Republic of China:
Countervailing Duty Order

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: Based on affirmative final
determinations by the Department of
Commerce (Commerce) and the
International Trade Commission (ITC),
Commerce is issuing a countervailing
duty order on common alloy aluminum
sheet (common alloy sheet) from the
People’s Republic of China (China).

DATES: Applicable February 6, 2019.

FOR FURTHER INFORMATION CONTACT:
Yasmin Bordas, AD/CVD Operations,
Office VI, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone (202) 482—-3813.

SUPPLEMENTARY INFORMATION:
Background

On November 15, 2018, Commerce
published its final determination in the
countervailing duty investigation of

6 This postponement includes the 40-day
extension granted as a result of the partial federal
government shutdown.
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common alloy sheet from China.® On
January 30, 2019, the ITC notified
Commerce of its final determination,
pursuant to section 705(d) of the Tariff
Act of 1930, as amended (the Act), that
an industry in the United States is
materially injured within the meaning
of section 705(b)(1)(A)(i) of the Act, by
reason of subsidized imports of common
alloy sheet from China.2 Further, the
ITC determined that critical
circumstances do not exist with respect
to imports of common alloy sheet from
China.

Scope of the Order

The product covered by this order is
common alloy sheet from China. For a
complete description of the scope of this
order, see the Appendix to this notice.

Countervailing Duty Order

On January 30, 2019, in accordance
with section 705(d) of the Act, the ITC
notified Commerce of its final
determination in this investigation, in
which it found that imports of common
alloy sheet are materially injuring a U.S.
industry.3 Therefore, in accordance with
section 705(c)(2) of the Act, we are
publishing this countervailing duty
order.

As a result of the ITC’s final
determination, in accordance with
section 706(a) of the Act, Commerce
will direct U.S. Customs and Border
Protection (CBP) to assess, upon further
instruction by Commerce,
countervailing duties on unliquidated
entries of subject merchandise from
China entered, or withdrawn from
warehouse, for consumption on or after
April 23, 2018, the date on which
Commerce published its preliminary
countervailing duty determination in
the Federal Register,* and before
August 20, 2018, the effective date on
which Commerce instructed CBP to
discontinue the suspension of
liquidation in accordance with section
703(d) of the Act. Section 703(d) of the

1 See Countervailing Duty Investigation of
Common Alloy Aluminum Sheet from the People’s
Republic of China: Final Affirmative Determination,
83 FR 57427 (November 15, 2018) (Final
Determination).

2 See ITC Notification Letter to the Deputy
Assistant Secretary for Enforcement and
Compliance, referencing ITC Investigation Nos.
701-TA-591 and 731-TA-1399, dated January 30,
2019 (ITC Notification).

3 See ITC Notification; see also Common Alloy
Aluminum Sheet from China (Inv. Nos. 701-TA-
591 and 731-TA-1399 (Final), USITC Publication
4861, December 2018).

4 See Common Alloy Sheet from the People’s
Republic of China: Preliminary Affirmative
Countervailing Duty (CVD) Determination,
Alignment of Final CVD Determination with Final
Antidumping Duty Determination, and Preliminary
CVD Determination of Critical Circumstances, 83
FR 17651 (April 23, 2018).

Act states that the suspension of
liquidation pursuant to a preliminary
determination may not remain in effect
for more than four months. Therefore,
entries of subject merchandise from
China made on or after August 20, 2018,
and prior to the date of publication of
the ITC’s final determination in the
Federal Register are not liable for the
assessment of countervailing duties due
to Commerce’s discontinuation of the
suspension of liquidation.

Suspension of Liquidation

In accordance with section 706 of the
Act, Commerce will direct CBP to
reinstitute the suspension of liquidation
of subject merchandise from China,
effective the date of publication of the
ITC’s notice of final determination in
the Federal Register, and to assess,
upon further instruction by Commerce
pursuant to section 706(a)(1) of the Act,
countervailing duties for each entry of
the subject merchandise in an amount
based on the net countervailable
subsidy rates for the subject
merchandise. On or after the date of
publication of the ITC’s final injury
determination in the Federal Register,
we will instruct CBP to require, at the
same time as importers would normally
deposit estimated duties on this
merchandise, cash deposits for each
entry of subject merchandise equal to
the rates noted below. These
instructions suspending liquidation will
remain in effect until further notice. The
all-others rate applies to all producers or
exporters not specifically listed, as
appropriate.

Subsidy rate
Company (perc)ént)

Chalco Ruimin Co., Ltd ........ 116.49
Chalco-SWA Cold Rolling

Co., Ltd o 116.49
Henan Mingtai Industrial Co.,

Ltd./Zhengzhou Mingtai In-

dustry Co., Ltd5 ............... 46.48
Yong Jie New Material Co.,

LEd® e 55.02
All-Others ......cocovvveieciieeene 50.75

Critical Circumstances

With regard to the ITC’s negative
critical circumstances determination on
imports of common alloy sheet from
China, we will instruct CBP to lift
suspension and to refund any cash

5 Gommerce has found Henan Gongdian Thermal
Co., Ltd. to be cross-owned with Henan Mingtai
Industrial Co., Ltd. and Zhengzhou Mingtai
Industry Co., Ltd.

6 Commerce has found the following companies
to be cross-owned with Yong Jie New Material:
Zhejiang Yongjie Aluminum Co., Ltd.; Zhejiang
Nanjie Industry Co., Ltd; Zhejiang Yongjie Holding
Co., Ltd; and Nanjie Resources Co., Ltd.

deposits made to secure the payment of
estimated countervailing duties with
respect to entries of subject merchandise
ordered, or withdrawn from warehouse,
for consumption on or after January 23,
2018 (i.e., 90 days prior to the date of
publication of the Preliminary
Determination) but before April 23,
2018 (i.e., the date of publication of the
Preliminary Determination).

Notifications to Interested Parties

This notice constitutes the
countervailing duty order with respect
to common alloy sheet from China
pursuant to section 706(a) of the Act.
Interested parties can find a list of
countervailing duty orders currently in
effect at http://enforcement.trade.gov/
stats/iastatsl.html.

This order is issued and published in
accordance with section 706(a) of the
Act and 19 CFR 351.211(b).

Dated: January 31, 2019.
Christian Marsh,

Deputy Assistant Secretary for Enforcement
and Compliance.

Appendix

Scope of the Order

The merchandise covered by this order is
aluminum common alloy sheet (common
alloy sheet), which is a flat-rolled aluminum
product having a thickness of 6.3 mm or less,
but greater than 0.2 mm, in coils or cut-to-
length, regardless of width. Common alloy
sheet within the scope of the order includes
both not clad aluminum sheet, as well as
multi-alloy, clad aluminum sheet. With
respect to not clad aluminum sheet, common
alloy sheet is manufactured from a 1XXX-,
3XXX-, or 5XXX-series alloy as designated by
the Aluminum Association. With respect to
multi-alloy, clad aluminum sheet, common
alloy sheet is produced from a 3XXX-series
core, to which cladding layers are applied to
either one or both sides of the core.

Common alloy sheet may be made to
ASTM specification B209-14, but can also be
made to other specifications. Regardless of
specification, however, all common alloy
sheet meeting the scope description is
included in the scope. Subject merchandise
includes common alloy sheet that has been
further processed in a third country,
including but not limited to annealing,
tempering, painting, varnishing, trimming,
cutting, punching, and/or slitting, or any
other processing that would not otherwise
remove the merchandise from the scope of
the order if performed in the country of
manufacture of the common alloy sheet.

Excluded from the scope of the order is
aluminum can stock, which is suitable for
use in the manufacture of aluminum
beverage cans, lids of such cans, or tabs used
to open such cans. Aluminum can stock is
produced to gauges that range from 0.200 mm
to 0.292 mm, and has an H-19, H-41, H-48,
or H-391 temper. In addition, aluminum can
stock has a lubricant applied to the flat
surfaces of the can stock to facilitate its
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movement through machines used in the
manufacture of beverage cans. Aluminum
can stock is properly classified under
Harmonized Tariff Schedule of the United
States (HTSUS) subheadings 7606.12.3045
and 7606.12.3055.

Where the nominal and actual
measurements vary, a product is within the
scope if application of either the nominal or
actual measurement would place it within
the scope based on the definitions set for the
above.

Common alloy sheet is currently
classifiable under HTSUS subheadings
7606.11.3060, 7606.11.6000, 7606.12.3090,
7606.12.6000, 7606.91.3090, 7606.91.6080,
7606.92.3090, and 7606.92.6080. Further,
merchandise that falls within the scope of the
order may also be entered into the United
States under HTSUS subheadings
7606.11.3030, 7606.12.3030, 7606.91.3060,
7606.91.6040, 7606.92.3060, 7606.92.6040,
7607.11.9090. Although the HTSUS
subheadings are provided for convenience
and customs purposes, the written
description of the scope of the order is
dispositive.

[FR Doc. 2019-01273 Filed 2-5-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Initiation of Antidumping and
Countervailing Duty Administrative
Reviews

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) has received requests to
conduct administrative reviews of
various antidumping and countervailing
duty orders and findings with
November anniversary dates. In
accordance with Commerce’s
regulations, we are initiating those
administrative reviews.

DATES: Applicable February 6, 2019.
FOR FURTHER INFORMATION CONTACT:
Brenda E. Brown, Office of AD/CVD
Operations, Customs Liaison Unit,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230, telephone: (202) 482—4735.

SUPPLEMENTARY INFORMATION:
Background

Commerce has received timely
requests, in accordance with 19 CFR
351.213(b), for administrative reviews of
various antidumping and countervailing
duty orders and findings with
November anniversary dates.

All deadlines for the submission of
various types of information,

certifications, or comments or actions by
Commerce discussed below refer to the
number of calendar days from the
applicable starting time.

Notice of No Sales

If a producer or exporter named in
this notice of initiation had no exports,
sales, or entries during the period of
review (POR), it must notify Commerce
within 30 days of publication of this
notice in the Federal Register. All
submissions must be filed electronically
at http://access.trade.gov in accordance
with 19 CFR 351.303.1 Such
submissions are subject to verification
in accordance with section 782(i) of the
Tariff Act of 1930, as amended (the Act).
Further, in accordance with 19 CFR
351.303(f)(1)(i), a copy must be served
on every party on Commerce’s service
list.

Respondent Selection

In the event Commerce limits the
number of respondents for individual
examination for administrative reviews
initiated pursuant to requests made for
the orders identified below, Commerce
intends to select respondents based on
U.S. Customs and Border Protection
(CBP) data for U.S. imports during the
period of review. We intend to place the
CBP data on the record within five days
of publication of the initiation notice
and to make our decision regarding
respondent selection within 30 days of
publication of the initiation Federal
Register notice. Comments regarding the
CBP data and respondent selection
should be submitted seven days after
the placement of the CBP data on the
record of this review. Parties wishing to
submit rebuttal comments should
submit those comments five days after
the deadline for the initial comments.

In the event Commerce decides it is
necessary to limit individual
examination of respondents and
conduct respondent selection under
section 777A(c)(2) of the Act:

In general, Commerce has found that
determinations concerning whether
particular companies should be
“collapsed” (e.g., treated as a single
entity for purposes of calculating
antidumping duty rates) require a
substantial amount of detailed
information and analysis, which often
require follow-up questions and
analysis. Accordingly, Commerce will
not conduct collapsing analyses at the
respondent selection phase of this
review and will not collapse companies

1 See Antidumping and Countervailing Duty
Proceedings: Electronic Filing Procedures;
Administrative Protective Order Procedures, 76 FR
39263 (July 6, 2011).

at the respondent selection phase unless
there has been a determination to
collapse certain companies in a
previous segment of this antidumping
proceeding (e.g., investigation,
administrative review, new shipper
review or changed circumstances
review). For any company subject to this
review, if Commerce determined, or
continued to treat, that company as
collapsed with others, Commerce will
assume that such companies continue to
operate in the same manner and will
collapse them for respondent selection
purposes. Otherwise, Commerce will
not collapse companies for purposes of
respondent selection. Parties are
requested to (a) identify which
companies subject to review previously
were collapsed, and (b) provide a
citation to the proceeding in which they
were collapsed. Further, if companies
are requested to complete the Quantity
and Value (Q&V) Questionnaire for
purposes of respondent selection, in
general each company must report
volume and value data separately for
itself. Parties should not include data
for any other party, even if they believe
they should be treated as a single entity
with that other party. If a company was
collapsed with another company or
companies in the most recently
completed segment of this proceeding
where Commerce considered collapsing
that entity, complete Q&V data for that
collapsed entity must be submitted.

Deadline for Withdrawal of Request for
Administrative Review

Pursuant to 19 CFR 351.213(d)(1), a
party that has requested a review may
withdraw that request within 90 days of
the date of publication of the notice of
initiation of the requested review. The
regulation provides that Commerce may
extend this time if it is reasonable to do
so. Determinations by Commerce to
extend the 90-day deadline will be
made on a case-by-case basis.

Deadline for Particular Market
Situation Allegation

Section 504 of the Trade Preferences
Extension Act of 2015 amended the Act
by adding the concept of particular
market situation (PMS) for purposes of
constructed value under section 773(e)
of the Act.2 Section 773(e) of the Act
states that ““if a particular market
situation exists such that the cost of
materials and fabrication or other
processing of any kind does not
accurately reflect the cost of production
in the ordinary course of trade, the
administering authority may use

2 See Trade Preferences Extension Act of 2015,
Public Law 114-27, 129 Stat. 362 (2015).
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another calculation methodology under
this subtitle or any other calculation
methodology.” When an interested
party submits a PMS allegation pursuant
to section 773(e) of the Act, Commerce
will respond to such a submission
consistent with 19 CFR 351.301(c)(v). If
Commerce finds that a PMS exists under
section 773(e) of the Act, then it will
modify its dumping calculations
appropriately.

Neither section 773(e) of the Act nor
19 CFR 351.301(c)(v) set a deadline for
the submission of PMS allegations and
supporting factual information.
However, in order to administer section
773(e) of the Act, Commerce must
receive PMS allegations and supporting
factual information with enough time to
consider the submission. Thus, should
an interested party wish to submit a
PMS allegation and supporting new
factual information pursuant to section
773(e) of the Act, it must do so no later
than 20 days after submission of initial
responses to section D of the
questionnaire.

Separate Rates

In proceedings involving non-market
economy (NME) countries, Commerce
begins with a rebuttable presumption
that all companies within the country
are subject to government control and,
thus, should be assigned a single
antidumping duty deposit rate. It is
Commerce’s policy to assign all
exporters of merchandise subject to an
administrative review in an NME
country this single rate unless an
exporter can demonstrate that it is
sufficiently independent so as to be
entitled to a separate rate.

To establish whether a firm is
sufficiently independent from
government control of its export
activities to be entitled to a separate
rate, Commerce analyzes each entity
exporting the subject merchandise. In
accordance with the separate rates
criteria, Commerce assigns separate

rates to companies in NME cases only
if respondents can demonstrate the
absence of both de jure and de facto
government control over export
activities., All firms listed below that
wish to qualify for separate rate status
in the administrative reviews involving
NME countries must complete, as
appropriate, either a separate rate
application or certification, as described
below. For these administrative reviews,
in order to demonstrate separate rate
eligibility, Commerce requires entities
for whom a review was requested, that
were assigned a separate rate in the
most recent segment of this proceeding
in which they participated, to certify
that they continue to meet the criteria
for obtaining a separate rate. The
Separate Rate Certification form will be
available on Commerce’s website at
http://enforcement.trade.gov/nme/nme-
sep-rate.html on the date of publication
of this Federal Register notice. In
responding to the certification, please
follow the “Instructions for Filing the
Certification” in the Separate Rate
Certification. Separate Rate
Certifications are due to Commerce no
later than 30 calendar days after
publication of this Federal Register
notice. The deadline and requirement
for submitting a Certification applies
equally to NME-owned firms, wholly
foreign-owned firms, and foreign sellers
who purchase and export subject
merchandise to the United States.

Entities that currently do not have a
separate rate from a completed segment
of the proceeding 3 should timely file a
Separate Rate Application to
demonstrate eligibility for a separate
rate in this proceeding. In addition,
companies that received a separate rate
in a completed segment of the
proceeding that have subsequently
made changes, including, but not
limited to, changes to corporate
structure, acquisitions of new
companies or facilities, or changes to

their official company name,* should
timely file a Separate Rate Application
to demonstrate eligibility for a separate
rate in this proceeding. The Separate
Rate Status Application will be
available on Commerce’s website at
http://enforcement.trade.gov/nme/nme-
sep-rate.html on the date of publication
of this Federal Register notice. In
responding to the Separate Rate Status
Application, refer to the instructions
contained in the application. Separate
Rate Status Applications are due to
Commerce no later than 30 calendar
days from publication of this Federal
Register notice. The deadline and
requirement for submitting a Separate
Rate Status Application applies equally
to NME-owned firms, wholly foreign-
owned firms, and foreign sellers that
purchase and export subject
merchandise to the United States.

For exporters and producers who
submit a separate-rate status application
or certification and subsequently are
selected as mandatory respondents,
these exporters and producers will no
longer be eligible for separate rate status
unless they respond to all parts of the
questionnaire as mandatory
respondents.

Initiation of Reviews

In accordance with 19 CFR
351.221(c)(1)(i), we are initiating
administrative reviews of the following
antidumping and countervailing duty
orders and findings. Commerce
exercised its discretion to toll all
deadlines affected by the partial federal
government closure from December 22,
2018, through the resumption of
operations on January 29, 2019.5 If the
new deadline falls on a non-business
day, in accordance with Commerce’s
practice, the deadline will become the
next business day. Accordingly, based
on the revised deadline, we now intend
to issue the final results of these reviews
not later than January 9, 2020.

Antidumping duty proceedings

Period to be
reviewed

India: Welded Stainless Pressure Pipe, A-533-867

Bhandari Foils & Tubes Ltd
Hindustan Inox Limited

Indonesia: Monosodium Glumate, A-560-826
PT Cheil Jedang Indonesia

Mexico: Circular Welded Non-Alloy Steel Pipe, A—201-805

Abastecedora y Perfiles y Tubos, S.A. de C.V.

3 Such entities include entities that have not
participated in the proceeding, entities that were
preliminarily granted a separate rate in any
currently incomplete segment of the proceeding
(e.g., an ongoing administrative review, new
shipper review, etc.) and entities that lost their
separate rate in the most recently completed

segment of the proceeding in which they

participated.

4Only changes to the official company name,
rather than trade names, need to be addressed via
a Separate Rate Application. Information regarding
new trade names may be submitted via a Separate
Rate Certification.

11/1/17-10/31/18

11/1/17-10/31/18

11/1/17-10/31/18

5 See Memorandum to the Record from Gary
Taverman, Deputy Assistant Secretary for
Antidumping and Countervailing Duty Operations,
performing the non-exclusive functions and duties
of the Assistant Secretary for Enforcement and
Compliance, “Deadlines Affected by the Partial
Shutdown of the Federal Government,” dated
January 28, 2019.
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ArcelorMittal Tubular Products Monterrey, S.A. de C.V.
Arceros El Aguila y Arco Metal, S.A. de C.V., Arco Metal S.A. de C.V.
Burner Systems International De Mexico, S.A. de C.V.
Conduit, S.A. de C.V.

fischer Mexicana Stainless Steel Tubing S.A. de C.V.
fischer Tubtech S.A. de C.V.

Fabricaciones Industriales Tumex, S.A. de C.V.
Forza Steel, S.A. de C.V.

Galvak, S.A. de C.V.

Impulsora Tlaxcalteca de Industrias, S.A. de C.V.
Industrias Monterrey S.A. de C.V.

La Metalica, S.A. de C.V.

Lamina y Placa Comercial, S.A. de C.V.

Mach 1 Aero Servicios, S. de R.L. de C.V.

Mach 1 Global Services, Inc.

Magquilacero, S.A. de C.V.

Mueller Comercial de Mexico, S. de R.L. de C.V.
Nacional de Acero, S.A. de C.V.

Nova Tube and Coil de Mexico, S. de R.L. de C.V.
Perfiles y Herrajes LM, S.A. de C.V.

Precitubo S.A. de C.V.

Productos Especializados de Acero, S.A. de C.V.
Productos Laminados de Monterrey, S.A. de C.V.
PYTCO, S.A. de C.V.

Regiomontana de Perfiles y Tubos, S.A. de C.V.
RYMCO

Servicios Swecomex, S.A. de C.V.

Talleres Acerorey, S.A. de C.V.

Ternium Mexico, S.A. de C.V.

Tubac, S.A. de C.V.

Tubacero S. de R.L. de C.V.

Tuberia Laguna, S.A. de C.V.

Tuberias Procarsa, S.A. de C.V.

Tubesa, S.A. de C.V.

Tubos Omega

Mexico: Seamless Refined Copper Pipe and Tube, A—201—838 ........ccioiiiiiiiiiie ettt

GD Affiliates S. de R.L. de C.V.
IUSA, S.A. de C.V.
Nacional de Cobre, S.A. de C.V.

Mexico: Steel Concrete Reinforcing Bar, A—201—844 ... ..ottt ettt ettt e et e e ae e e saeeeaeeaseeenbeesseeanseesaeeereannnas

AceroMex S.A.

Aceros Especiales Simec Tlaxcala, S.A. de C.V.
Arcelor Mittal

ArcelorMittal Celaya

ArcelorMittal Cordoba S.A. de C.V.

ArcelorMittal Lazaro Cardenas S.A. de C.V.

Cia Siderurgica De California, S.A. de C.V.
Compafiia Siderurgica de California, S.A. de C.V.
DE ACERO SA. DE CV.

Deacero, S.A.P.l. de C.V

Grupo Simec

Grupo Villacero S.A. de C.V.

Industrias CH

Orge S.A. de C.V.

Siderurgica Tultitlan S.A. de C.V.

Simec International 6 S.A. de C.V.

Talleres y Aceros, S.A. de C.V.

Ternium Mexico, S.A. de C.V.

Republic of Korea: Certain Circular Welded Non-Alloy Steel Pipe, A—580—809 .........cccoouiiiiiriiiiiieiieeieesie et

Aju Besteel

Bookook Steel

Chang Won Bending

Dae Ryung

Daewoo Shipbuilding and Marine Engineering (Dsme)
Daiduck Piping

Dong Yang Steel Pipe
Dongbu Steel

Eew Korea Company

Histeel

Husteel Co. Ltd.

Hyundai Rb

Hyundai Steel (Pipe Division)
Hyundai Steel Company

11/1/17-10/31/18

11/1/17-10/31/18

11/1/17-10/31/18
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Antidumping duty proceedings

Period to be
reviewed

Kiduck Industries
Kum Kang Kind
Kumsoo Connecting
Miju Steel Manufacturing
NEXTEEL Co., Ltd.
Samkang M & T
Seah Fs
Seah Steel
Steel Flower
Vesta Co., Ltd.
Yep Co.
Taiwan: Certain Circular Welded Non-Alloy Steel Pipe, A—583—814 .......c.oii ittt
Chung Hung Steel
Chung Hung Steel Corporation (or Chung Hung Steel Co. Ltd.)
Far East Machinery Group
Far East Machinery Co., Ltd.
Femco
Femco Pipes & Tubes
Founder Land, Co. Ltd.
Kao Hsing Chang Iron & Steel Corp.
Kounan Steel, Co., Ltd.
Luen Jin Enterprise Co., Ltd.
Mayer Steel Pipe Corporation
Sheng Yu Steel Co., Ltd.
Shin Yang Steel Co., Ltd.
Tension Steel Industries Co., Ltd.
Vulcan Industrial Corporation
Wanchi Steel Industrial Co., Ltd.
Yieh Hsing Enterprise Co., Ltd.
Yieh Phui Enterprise Co., Ltd.
Taiwan: Certain Hot-Rolled Carbon Steel Flat Products, A—583—835 .........cceiiiiiiiiiiieeeeee ettt e et e eearee e e etae e e erae e e enneeas
An Feng Steel Co., Ltd.
Kao Hsing Chang Iron & Steel Corp
Kao Hsuing Chang Iron & Steel Corp.
Shang Chen Steel Co. Ltd.
Yieh Phui Enterprise Co. Ltd.
Thailand: Certain Hot-Rolled Carbon Steel Flat Products, A—549—817 .......cooiiii ittt
G Steel Public Company Ltd.
Sahaviriya Steel Industries Public Co., Ltd.
The People’s Republic of China: 1-Hydroxyethylidene-1,1-Diphoshonic Acid (HEDP),8 A—570—045 .........cccccooimienineencneeene.

The People’s Republic of China: Certain Hot-Rolled Carbon Steel Flat Products, A—570—-865 ..........cccceviriinerienenieneneeene
Angang Cold Rolling Sheet (Putian)
Angang Steel Co. Ltd.—Anshan Plant
Anshan Iron & Steel (Group) Corp
Anyang Iron & Steel Group
Asia Minmetals Machinery Co. Ltd.
Baihualin Metal Industry Group Co. Ltd.
Baoshan Iron & Steel Co Ltd. (Baosteel Co. Ltd.)
Baosteel Group Corp.
Baosteel Group Xinjiang Bayi Iron & Steel Co. Ltd.
Baosteel Huangshi Coated and Galvanized Sheet Co. Ltd.
Baosteel-NSCI ArcelorMittal Automotive Steel Sheet Co. Ltd. BNA
Baosteel Group Shangai Meishan. Co. Ltd.
Baosteel Stainless Steel Co. Ltd.
Baotou Iron and Steel (Group) Co. Ltd.
Bayi Iron & Steel Co. Ltd.
Bazhou Wanlu Metal Production Co. Ltd.
Bazhou Jinghua Metal Products Co. Ltd.
Beijing Hongyuan Steel Structure Engineering Co. Ltd.
Beijing Wanhua Metal Rolling Co. Ltd.
Beitai Iron & Steel Group Co.
Benlog International Steel Co. Ltd.
Benxi Iron & Steel (Group) Special Steel Co. Ltd.
BlueScope (Suzhou) Co. Ltd.
Bohai Iron & Steel Group
Changhe Strip Steel Co. Ltd.
Changshu Everbright Material Technology Co. Ltd.
Changshu Huaye Steel Strip Co. Ltd.
Changshu Jiacheng Coated Steel Co. Ltd.
Changzhou Dingang Metal Material Co. Ltd.
Chengde Iron & Steel Group Co. Ltd.
China Lanjiang Steel Group Co. Ltd.

11/1/17-10/31/18

11/1/17-10/31/18

11/1/17-10/31/18

11/4/2016-4/30/
2018
11/1/17-10/31/18
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Chengdu Iron & Steel Co. Ltd.

China Oriental Group Co. Ltd.

China South East Special Steel Group Co. Ltd.
Chongging Iron & Steel (Group) Co. Ltd.
Chuangye Sheet Metal Co. Ltd.

Dafeng Honglian Cast Steel Co. Ltd.

Dalian POSCO Steel Co. Ltd.

Dalian Pujin Steel Plate Co. Ltd.

Daye Special Steel Co. Ltd.

Delong Holdings Ltd.

Dongbei Special Steel Group Co. Ltd.

Dongguan Yusheng Steel Co. Ltd.

Dongguan Bo Yunte Metal Co. Ltd.

Dongyang Global Strip Steel Co. Ltd.

Fengchi Refractories Co. of Haicheng City (Fengchi Group)
Foshan Apex Stainless Steel Co. Ltd. Technology
Foshan Gaoming Jiye Cold Rolling Steel Plate Industrial Co, Ltd.
Foshan Jinxi Jinlan Cold Rolled Sheets Co. Ltd.
Foshan Vinmay Stainless Steel Co. Ltd.

Fujian Casey Steel Group Co. Ltd.

Fujian Fuxin Special Steel Co. Ltd.

Fujhrn Kaijing Steel Development Co. Ltd.
Fujian Sansteel (Group) Co. Ltd.

Fujian Wuhang Stainless Steel Products Co. Ltd.
Fuzhou Ruilian Iron & Steel Co. Ltd.

Guangdong Hanjiang Steel Plate Co. Ltd.
Guangdong Huaguan Steel Co. Ltd.

Guangdong Huamei Co. Ltd.

Guangdong Qingyuan Dongshang Steel Co. Ltd.
Guangzhou JFE Steel Sheet Co. Ltd.
Guangzhou Jinlai Cold-Rolling Strip Steel Co. Ltd.
Handan Iron & Steel Group Co. Ltd.

Handan ZhuolLi Fine Steel Plate Co. Ltd.
Handan Zongheng Iron & Steel Group Co. Ltd.
Hangzhou Iron & Steel Group Co.

Haverer Group Ltd.

Hebei Dexing Sheet Co. Ltd.

Hebei Dongshan Metallurgy Industry Co. Ltd.
Hebei Iron & Steel Group Co. Ltd.

Hebei Luanhe Industrial Group Co. Ltd.

Hebei Puyang Iron & Steel Group

Hebei Qian’an Iron & Steel Co. Ltd.

Hebei Sunpo Metal Products Co. Ltd.

Hebei Tianjie Pipeline Equipment Co. Ltd.

Hebei Xinjin lIron & Steel Co. Ltd.

Hebei Yanshan Iron & Steel Co. Ltd.

Hebei Zhonggang Steel Co. Ltd.

Hengshui Jinghua Steel Pipe Co. Ltd.

Henan Jianhui Machinery Co. Ltd.

Hualu Steel Co. Ltd.

Huangshi Shanli Technology Development Co. Ltd.
Hunan Valin Iron and Steel Group Co. Ltd.
Hunan Valin Lianyuan Iron & Steel Co. Ltd.
Hunan Valin Xiangtan Iron & Steel (Group) Co. Ltd.
Inner Mongolia Huaye Special Steel Co. Ltd.
Jarway Metal Co Ltd

JFE Steel Corp (Guangzhou)

Jiangsu Cold Rolled (Sutor Group)

Jiangsu Dajiang Metal Material Co. Ltd.

Jiangsu Gangzheng Steel Sheet Science and Technology Co. Ltd.
Jiangsu Guogiang Zinc-Plating Ind. Co. Ltd.
Jiangsu Jiangnan Cold-Rolled Co. Ltd.

Jiangsu Jiangnan Industrial Group Co. Ltd.
Jiangsu Jida Precision Sheet Co. Ltd.

Jiangsu Jijing Metal Technology Co. Ltd.
Jiangsu Qiyuan Group Co. Ltd.

Jiangsu Shagang Group Co. Ltd.

Jiangxi Hongdu SteelWorks Co. Ltd.

Jiangyin Hongrun Strip Steel Co. Ltd.

Jiangyin Huaxi Iron & Steel Co. Ltd.

Jiangyin Jinsong Stainless Steel Co. Ltd.
Jiangsu Xicheng Sanlian Holding Group
Jiangyin Zongcheng Steel Co. Ltd.
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Period to be

Antidumping duty proceedings reviewed

Jianlong Group

Jiaxing Kangshida Stainless Steel Co. Ltd.
JinLan Group

Jianlong Heavy Industry Group Co. Ltd.

Jigang Group Co. Ltd.

Jinan Iron & Steel Co. Ltd.

Jinxi Jinlan Cold Rolled Sheets Co. Ltd.

Jinxi Iron & Steel Group Co. Ltd.

Jiangxi Shanlong Strip Steel Co. Ltd.

Jiuquin Iron & Steel (Group) Co. Ltd. (nSCO)
Kunming Iron & Steel (Group) Co. Ltd. (Kisco)
Laiwu Steel Group Ltd.

Langfang Fuxin Steel Plate Co. Ltd.

Lianyuan Iron & Steel Group Co. Ltd.

Liaoning Jiayi Metals & Minerals Co. Ltd.
Liainzhong Stainless Steel Corp (LISCO)
Lingyuan Iron & Steel (Group) Co. Ltd.

Lin Qing Hongji (Group) Co. Ltd.

Liuzhou Iron & Steel Co.

Maanshan Iron & Steel Co. Ltd.

Nanjing Iron & Steel United Co. Ltd. (NISCO)
Ningbo Baoxin Stainless Steel Co Ltd

Ningbo Iron & Steel Co. Ltd.

Ningbo Marina Xi Tie Long Industry Co. Ltd.
Ningbo QiYi Precision Metals Co. Ltd.

Ningbo Sanshi Metal Co. Ltd.

Ningbo Yaoyi Stainless Steel Co. Ltd.

Ningbo Zhongmeng Iron & Steel Co. Ltd.

North Steel Group

Pangang Group Chengdu Steel & Vanadium Co. Ltd.
Panhua Group Co. Ltd.

Panzhihu.a Iron & Steel (Group) Co (Pangang Group)
Pengcheng Special Steel Co. Ltd.

Pingxiang Iron & Steel Co. Ltd.

Qingdao Baosen Steel Co. Ltd.

Qingdao Dtom Metal Products Co. Ltd.
Qingdao Hanmei Iron & Steel Co. Ltd.

Qingdao Pohang Stainless Steel Co. Ltd.
Quindao Weier Plastic Machiner Co. Ltd.
Quzhou Yuanli Metal Co. Ltd.

Richang Galvanized Plates Ltd.

Rizhao Steel Group

Sanbao Steel Group

Sansteel MinGuang Co. Ltd.

SGIS Songshan Co. Ltd.

Shaanxi Hongda Industry Co. Ltd.

Shaanxi Longmn Industry Co. Ltd.

Shanghai Huaye Iron & Steel Group Co. Ltd.
Shandong Dongding Steel Rolling Company
Shandong Fada Precision Sheet Co. Ltd.
Shandong Hong Shengda Steel Plate Co. Ltd.
Shandong Hua Stainless Steel Co. Ltd.
Shandong Iron & Steel Group

Shandong Kerui Steel Plate Co. Ltd.

Shandong Lu Steel (Group) Co. Ltd. Lusteel Group
Shandong Taishan Iron & Steel Co. Ltd.
Shandong Yuanda Sheet Industry Tech Co. Ltd.
Shandong Zhongguan Steel Plate Co. Ltd.
Shanghai AN LAN Steel Co. Ltd.

Shanghai Chengtong Precision Strip Co. Ltd.
Shanghai Krupp Stainless Co. Ltd.

Shanghai Metal Corp.

Shanghai STAL Precision Stainless Steel Co. Ltd.
Shenzhen Zhaoheng Specialty Steel Co.
Shougang Group

Shougang Jingtang United Iron & Steel Co. Ltd.
Shunde Posco Coated Steel

Sichuan Changcheng Special Steel (Group) Co. Ltd.
Sichuan Tranvic Group Co. Ltd.

Sino-Coalition (Ningbo) Steel Production Co Ltd
Sinosteel Corp

South Polar Lights Steel (Shanghai) Co. Ltd.
Summary International Co. Ltd.
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Taizhou Yuxiang Stainless Steel Co. Ltd.
Taifeng Qiao Metal Products Co. Ltd.
Tangshan Fengfeng Cold Rolling Strip Steel Co. Ltd.
Tangshan Ganglu Iron & Steel Co Ltd
Tangshan Iron & Steel Group Co. Ltd.
Tangshan Shengcai Steel Co. Ltd.
Tianjin Dagiuzhuang Steel Co. Ltd.
Tianjin Haiging Strip Steel Factory
Tianjin Hengxing Steel Industry Co. Ltd.
Tianjin Hongmei Steel Strips Co. Ltd.
Tianjin Iron & Steel Group Co. Ltd.
Tianjin Metallurgical No.1 Steel Group Co. Ltd.
Tianjin Nanchen Steels Co. Ltd.
Tianj in Pipe (Group) Corp
Tianjin Rolling-one Steel Co. Ltd. (TROSCO)
Tianjin Tiantic Metallurgical Group
Tianjin Tiantie Zhaer Steel Production Co. Ltd.
Tianjin Xinyu Color Plate Co. Ltd.
Tianjin Jiecheng Galvanized Rolling Plate Co. Ltd.
Tianjin Yibo Steel Making Co. Ltd.
TISCO-Taiyuan Iron & Steel (Group) Co. Ltd.
Tonghua Steel Group
Topsky Steel Industry Co. Ltd.
Union Steel (China)
Valin ArcelorMittal Automotive Steel Co. Ltd.
Venus Holdings Shanghai Co. Ltd.
WISCO-Wuhan Iron & Steel (Group) Corp
Wuhan Iron & Steel Group Echeng Iron & Steel Co.
Wouxi Changjiang Sheet Metal Co. Ltd.
Wouxi New Dazhong Steel Co. Ltd.
Wouxi Xindazhong Steel Sheet Co., Ltd.
Wouxi Zhongcai New Material Co. Ltd.
Xiehe Group (Zhejiang Concord Group)
Xinjiang Bayi Iron & Steel Co. Ltd.
Xinyu Iron & Steel Co. Ltd.
Xuanhua Steel Group Co. Ltd.
Yantai Donghai Steel Strip Co. Ltd.
Yichang Three Gorges Quantong Coated and Galvanized Plate Co. Ltd.
Yuyao City Shuagniao Metal Strip Co. Ltd.
Yieh Phui China Tedrnomaterial Co. Ltd.
Yingkou Panpan Chaoshuo High-Tech Steel Co. Ltd.
Zhangjiagang New Gangxing Technology Co. Ltd.
Zhejiang Hengda Industrial Group Co. Ltd.
Zhejiang Huada Steel Industry Co. Ltd.
Zhangjiagang Pohang Stainless Steel Co. Ltd.
Zhangjiangang Kailai Stainless Steel Co. Ltd.
Zhejiang New Yongmao Stainless Steel Co. Ltd.
Zhejiang Shunda Weiye Materials Co. Ltd.
Zhejiang Southeast Metalsheet Co. Ltd.
Zhejiang Taigang Stainless Steel Co. Ltd.
Zhejiang Xingristeel Holding Group Co. Ltd.
Zhejiang Yuanli Group
Zhejiang Jiang Bozhou Steel Industry Co. Ltd.
Zhengzhou Tuopu Rolling Technology Co. Ltd.
Zhejiang Shenghua Steel Co. Ltd.
Zhicheng Steel Material Co. Ltd.
Zhongshan Nomura Steel Product Co. Ltd.
Zibo Fengyang Color Coated Steel Co. Ltd.
The People’s Republic of China: Certain Coated Paper Suitable for High-Quality Print Graphics Using Sheet-Fed Pressess,
AABT7070B58 ...ttt ettt e e ettt e e eae e e e e heeeeeate e e e aaeeeeeheeeeaaReee oAbt eeeaAEeeeeReeeeaanteeeaReeeeebeeeeebeeee ettt eeaneeeeaneeeaannen 11/1/17-10/31/18
Chenming HK, Ltd.
Gold East (Hong Kong) Trading Co., Ltd.
Gold East Paper (Jiangsu) Co., Ltd.
Gold Huasheng Paper Co., Ltd.
Hainan Jinhai Pulp and Paper Co., Ltd.
International Paper and Sun Cartonboard Co., Ltd.
Jingxi Chenming Paper Co., Ltd.
Ningbo Asia Pulp and Paper Co., Ltd.
Ningbo Zhonghua Paper Co., Ltd.
Shandong Chenming Paper Holding Ltd.
Shandong Huatai Paper Industry Shareholding Co., Ltd.
Shandong International Paper and Sun Coated Paperboard Co., Ltd.
Shandong Sun Paper Industry Joint Stock Co., Ltd.
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Antidumping duty proceedings

Period to be
reviewed

Sinar Mas Paper (China) Investment Co. Ltd.
Yanzhou Tianzhang Paper Industry Co., Ltd.

The People’s Republic of China: Certain Steel Nails,” A=570—958 .......coiiiiiiiiiiiie ettt et e e e e
The People’s Republic of China: Diamond Sawblades and Parts Therof, A—=570—900 .........cccceiiieriiiinieniieenee e

ASHINE Diamond Tools Co., Ltd.

Bosun Tools Co., Ltd.

Chengdu Huifeng New Material Technology Co., Ltd.8
Danyang City Ou Di Ma Tools Co., Ltd.

Danyang Hantronic Import & Export Co., Ltd.
Danyang Huachang Diamond Tool Manufacturing Co., Ltd.
Danyang Like Tools Manufacturing Co., Ltd.
Danyang NYCL Tools Manufacturing Co., Ltd.
Danyang Tsunda Diamond Tools Co., Ltd.

Danyang Weiwang Tools Manufacturing Co., Ltd.
Guilin Tebon Superhard Material Co., Ltd.

Hangzhou Deer King Industrial and Trading Co., Ltd.
Hangzhou Kingburg Import & Export Co., Ltd.

Hebei XMF Tools Group Co., Ltd.

Henan Huanghe Whirlwind Co., Ltd.

Henan Huanghe Whirlwind International Co., Ltd.
Hong Kong Hao Xin International Group Limited
Hubei Changjiang Precision Engineering Materials Technology Co., Ltd.
Hubei Sheng Bai Rui Diamond Tools Co., Ltd.
Huzhou Gu’s Import & Export Co., Ltd.

Jiangsu Fengtai Single Entity©

Jiangsu Huachang Diamond Tools Manufacturing Co., Ltd.
Jiangsu Inter-China Group Corporation

Jiangsu Youhe Tool Manufacturer Co., Ltd.

Orient Gain International Limited

Pantos Logistics (HK) Company Limited

Pujiang Talent Diamond Tools Co., Ltd.

Qingdao Hyosung Diamond Tools Co., Ltd.

Qingdao Shinhan Diamond Industrial Co., Ltd.
Qingyuan Shangtai Diamond Tools Co., Ltd.
Quanzhou Zhongzhi Diamond Tool Co., Ltd.

Rizhao Hein Saw Co., Ltd.

Saint-Gobain Abrasives (Shanghai) Co., Ltd.
Shanghai Jingquan Industrial Trade Co., Ltd.
Shanghai Starcraft Tools Co. Ltd.

Sino Tools Co., Ltd.

Weihai Xiangguang Mechanical Industrial Co., Ltd.
Wuhan Baiyi Diamond Tools Co., Ltd.

Wuhan Sadia Trading Co., Ltd.

Wuhan Wanbang Laser Diamond Tools Co., Ltd.1°
Wuhan ZhaoHua Technology Co., Ltd.

Xiamen ZL Diamond Technology Co., Ltd.

Zhejiang Wanli Tools Group Co., Ltd.

ZL Diamond Technology Co., Ltd.

ZL Diamond Tools Co., Ltd.

The People’s Republic of China: Fresh Garlic, A—570—831 ..ottt sttt

Hebei Golden Bird Trading Co. Ltd.

Jinxiang Guihua Food Co., Ltd.

Jinxiang Infang Fruit & Vegetable Co., Ltd.

Jinxiang Kingkey Trade Co., Ltd.

Jining Yongjia Trade Co., Ltd.

Jinxiang Changwei Agricultural Products Co., Ltd.
Jinxiang Dingyu Agricultural Products Co., Ltd.

Jinxiang Feiteng Import & Export Co., Ltd

Jinxiang Fitow Trading Co., Ltd.

Jinxiang Hejia Co., Ltd.

Jinxiang Honghua Foodstuff Co., Ltd.

Jinxiang Wanxing Garlic Products Co. Ltd.

Qingdao Doo Won Foods Co., Ltd.

Qingdao Joinseafoods Co. Ltd.

Qingdao Sea-line International Trading Co., Ltd.
Shandong Chengwu Longxing Farm Produce & By-Product Co., Ltd.
Shandong Jinxiang Zhengyang Import & Export Co., Ltd.
Shijiazhuang Goodman Trading Co., Ltd.

Weifang Honggiao International Logistics Co., Ltd.
Xinjiang Longping Hongan Xiwannian Chili Products Co., Ltd.
Yantai Jinyan Trading, Inc.

Zhengzhou Harmoni Spice Co., Ltd.

Zhengzhou Yudishengjin Farm Products Co., Ltd.

8/1/17-7/31/18
11/1/17-10/31/18

11/1/17-10/31/18
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Antidumping duty proceedings

Period to be
reviewed

The People’s Republic of China: Monosodium Glutamate, A—570—992 ..........ccoiiiiiiiieeiiieeesiee e se e see e e sree e ssae e srae e e sseeeenneees

Anhui Fresh Taste International Trade Co., Ltd.

Baoji Fufeng Biotechnologies Co., Ltd.

Blu Logistics (China) Co., Ltd.

Bonroy Group Limited

Forehigh Trade and Industry Co. Ltd.

Fujian Province Jianyang Wuyi MSG Co., Ltd.

Golden Banyan Foodstuffs Industry Co., Ltd.

Henan Lotus Flower Gourmet Powder Co.

Hong Kong Sungiven International Food Co., Limited
Hulunbeier Northeast Fufeng Biotechnologies Co., Ltd.
K&S Industry Limited

King Cheong Hong International

Langfang Meihua Bio-Technology Co., Ltd.

Liangshan Linghua Biotechnology Co., Ltd.

Lotus Health Industry Holding Group

Meihau Group International Trading (Hong Kong) Limited
Meihua Holdings Group Co., Ltd., Bazhou Branch
Neimenggu Fufeng Biotechnologies Co., Ltd.

Pudong Prime Int'l Logistics, Inc.

Qinhuangdao Xingtai Trade Co., Ltd.

S.D. Linghua M.S.G. Incorporated Co.

Shandong Linghua Monosodium Glutamate Incorporated Company
Shandong Qilu Biotechnology Group

Shanghai Totole Food Ltd.

Shijiazhuang Standard Imp & Exp Co., Ltd.

Sunrise (HK) International Enterprise Limited

Tongliao Meihua Biological Sci-Tech Co., Ltd.
Zhejiang Medicines & Health

The People’s Republic of China: Seamless Refined Copper Pipe and Tube, A—570-964 ...........ccoevirienerieneneeneneeeeseeeees

China Hailiang Metal Trading
Foshan Hua Hong Copper Tube Co., Ltd.
Golden Dragon Holding (Hong Kong) International Co., Ltd.
Golden Dragon Precise Copper Tube Group, Inc.
Guilin Lijia Metals Co., Ltd.
Hong Kong GD Trading Co., Ltd.
Hong Kong Hailiang Metal
Ningbo Jintian Copper Tube Co., Ltd.
Shanghai Hailiang Copper Co., Ltd.
Shanghai Hailiang Metal Trading Limited
Sinochem Ningbo Import & Export Co., Ltd.
Sinochem Ningbo Ltd.
Taicang City Jinxin Copper Tube Co., Ltd.
Zhejiang Hailiang Co., Ltd.
Zhejiang Jiahe Pipes Inc.
Zhejiang Naile Copper Co., Ltd.
United Arab Emirates: Polyethylene Terephthalate (Pet) Film, A—520—803 ...........cociiiiiiiiiiiiiieree e
Flex Middle East FZE
Countervailing Duty Proceedings

India: Welded Stainless Pressure Pipe, C—5833—868 ..........cccciiuiiiiiiiiaiiieaiiieitiaateesieesteasteeabeeseeasseeaateasbeaaseeessessseaaseeansessneeanseens
APL Apollo Tubes Ltd.
Bhandari Foils and Tubes Ltd.
Expeditors International (India) PV
Hindustan InoxLimited
Shah Foils Ltd.
Sun Mark Stainless Pvt. Ltd.
Sunrise Stainless Private Limited
The People’s Republic of China: Certain Coated Paper Suitable for High-Quality Print Graphics Using Sheet-Fed Pressess,
(O Sy 011 PSPPSR PP
Shandong Sun Paper Industry Joint Stock Co., Ltd.
Yanzhou Tianzhang Paper Industry Co., Ltd.
Shandong International Paper and Sun Coated Paperboard Co., Ltd.
International Paper and Sun Cartonboard Co., Ltd.
Gold East Paper (Jiangsu) Co.
Gold Huasheng Paper Co., Ltd.
Gold East (Hong Kong) Trading Co., Ltd.
Ningbo Zhonghua Paper Co., Ltd.
Ningbo Asia Pulp and Paper Co., Ltd.
Hainan Jinhai Pulp and Paper Co., Ltd.
Shandong Huatai Paper Industry Shareholding Co.
Shandong Chenming Paper Holding Ltd.
Chenming HK, Ltd.
Jingxi Chenming Paper Co., Ltd.

11/1/17-10/31/18

11/1/17-10/31/18

11/1/17-10/31/18

11/17-12/31/17

11/17-12/31/17
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Period to be

Antidumping duty proceedings reviewed

Sinar Mas Paper (China) Investment Co. Ltd.
The People’s Republic of China: Chlorinated Isocyanurates, C—570—997 ..........ccoiiiiiiiiininiese e 1117-12/31/17

Hebei Jiheng Chemical Co., Ltd.;

Heze Huayi Chemical Co., Ltd.; and

Juancheng Kangtai Chemical Co., Ltd.
Turkey: Steel Concrete Reinforcing Bar, C—489—819 .........ciiiiiiiiiiiiii ittt b ettt st e e sre et e sneene e 1117-12/31/17

Acemar International Limited

A G Royce Metal Marketing

Agir Haddecilik A.S.

As Gaz Sinai ve Tibbi Gazlar A.S.

Asil Celik Sanayi ve Ticaret A.S.

Bastug Metalurji Sanayi AS

Colakoglu Dis Ticaret A.S.

Colakoglu Metalurji A.S.

Demirsan Haddecilik Sanayvi Ve Ticaret AS

Diler Dis Ticaret A.S.

Duferco Investment Services SA

Duferco Celik Ticaret Limited

Ege Celik Endustrisi Sanayi ve Ticaret A.S.

Ekinciler Demir ve Celik Sanayi Anonim Sirketi

Habas Sinai ve Tibbi Gazlar Istihsal Endustrisi A.S.

Icdas Celik Enerji Tersane ve Ulasim Sanayi A.S.

Izmir Demir Celik Sanayi A.S.

Kaptan Demir Celik Endustrisi ve Ticaret A.S.

Kaptan Metal Dis Ticaret Ve Nakliyat A.S.

Kocaer Haddecilik Sanayi Ve Ticar L

Mettech Metalurji Madencilik Muhendislik Uretim Danismanlik ve Ticaret Limited Sirketi

MMZ Onur Boru Profil A.S.

Ozkan Demir Celik Sanayi A.S.

Wilmar Europe Trading BV

Suspension Agreements

None.

8|n the initiation notice that published on July 12, 2018 (83 FR 32274), the POR for the case listed above was incorrect. The correct period of
review is listed in this notice.

7In the initiation that published on October 4, 2018 (83 FR 50077) and the correction notice that published on November 15, 2018 (83 FR
57411), Commerce incorrectly identified that an administrative review was initiated on the antidumping duty order of Certain Steel Nails from
China for Anjing Caiquing Hardware Co., Ltd. and Nanjing Caiquing Hardware Co. Ltd. Commerce is now correcting that notice, and neither
company is under review. In addition, Commerce is initiating administrative reviews on the antidumping duty order of Certain Steel Nails from
China for the following companies: (1) Beijing Camzone Industry & Trading Co., Ltd.; (2) Nanjing Caiqing Hardware Co., Ltd.; (3) Qingdao D&L
Group Ltd.; (4) Qingdao YuanYuan Metal Products LLC; (5) Shanghai Yueda Nails Industry Co. Ltd.; and (6) Shanxi Fastener & Hardware Prod-
ucts.

8 Commerce determined that Chengdu Huifeng New Material Technology Co., Ltd. is the successor-in-interest to Chengdu Huifeng Diamond
Tools Co., Ltd. and for which Commerce received a request for review. See Diamond Sawblades and Parts Thereof from the People’s Republic
of China: Final Results of Antidumping Duty Changed Circumstances Review, 82 FR 60177 (December 19, 2017).

9 Jiangsu Fengtai Diamond Tool Manufacture Co., Ltd., Jiangsu Fengtai Tools Co., Ltd., and Jiangsu Fengtai Sawing Industry Co., Ltd., com-
prise the Jiangsu Fengtai Single Entity. See Diamond Sawblades and Parts Thereof from the People’s Republic of China: Final Results of Anti-
dumping Duty Administrative Review; 2014-2015, 82 FR 26912, 26913, n. 5 (June 12, 2017). We received review requests for Jiangsu Fengtai
Diamond Tool Manufacture Co., Ltd., and Jiangsu Fengtai Tools Co., Ltd.

10 Commerce determined that Wuhan Wanbang Laser Diamond Tools Co., Ltd. is the successor-in-interest to Wuhan Wanbang Laser Diamond
Tools Co. and for which Commerce received a request for review. See Diamond Sawblades and Parts Thereof from the People’s Republic of
China: Final Results of Antidumping Duty Changed Circumstances Review, 81 FR 20618 (April 8, 2016).

Duty Absorption Reviews United States through an importer that ~ Administrative Protective Orders and
is affiliated with such exporter or Letters of Appearance

producer. The request must include the
name(s) of the exporter or producer for
which the inquiry is requested.

During any administrative review
covering all or part of a period falling
between the first and second or third
and fourth anniversary of the

Interested parties must submit
applications for disclosure under
administrative protective orders in

publication of an antidumping duty Gap Period Liquidation accordance with the procedures
order under 19 CFR 351.211 or a i i ’ i
determination under 19 CFR For the first administrative review of 23%1?1%(131; gg??ir;:espiigc%?i:}rsls at
351.218(f)(4) to continue an order or any order, there will be no assessment apply to administrative reviews

of antidumping or countervailing duties

suspended investigation (after sunset " ) !
on entries of subject merchandise

review), the Secretary, if requested by a

included in this notice of initiation.
Parties wishing to participate in any of

domestic interested party within 30 entered, or Wl'thdraw.n from warehouse, these administrative reviews should
days of the date of publication of the for consumption during the releyant ensure that they meet the requirements
notice of initiation of the review, will provisional-measures “gap” period, of

of these procedures (e.g., the filing of
separate letters of appearance as
discussed at 19 CFR 351.103(d)).

determine whether antidumping duties ~ the order, if such a gap period is
have been absorbed by an exporter or applicable to the POR.

producer subject to the review if the

subject merchandise is sold in the
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Factual Information Requirements

Commerce’s regulations identify five
categories of factual information in 19
CFR 351.102(b)(21), which are
summarized as follows: (i) Evidence
submitted in response to questionnaires;
(ii) evidence submitted in support of
allegations; (iii) publicly available
information to value factors under 19
CFR 351.408(c) or to measure the
adequacy of remuneration under 19 CFR
351.511(a)(2); (iv) evidence placed on
the record by Commerce; and (v)
evidence other than factual information
described in (i)-(iv). These regulations
require any party, when submitting
factual information, to specify under
which subsection of 19 CFR
351.102(b)(21) the information is being
submitted and, if the information is
submitted to rebut, clarify, or correct
factual information already on the
record, to provide an explanation
identifying the information already on
the record that the factual information
seeks to rebut, clarify, or correct. The
regulations, at 19 CFR 351.301, also
provide specific time limits for such
factual submissions based on the type of
factual information being submitted.
Please review the final rule, available at
http://enforcement.trade.gov/frn/2013/
1304frn/2013-08227.txt, prior to
submitting factual information in this
segment.

Any party submitting factual
information in an antidumping duty or
countervailing duty proceeding must
certify to the accuracy and completeness
of that information.1! Parties are hereby
reminded that revised certification
requirements are in effect for company/
government officials as well as their
representatives. All segments of any
antidumping duty or countervailing
duty proceedings initiated on or after
August 16, 2013, should use the formats
for the revised certifications provided at
the end of the Final Rule.12 Commerce
intends to reject factual submissions in
any proceeding segments if the
submitting party does not comply with
applicable revised certification
requirements.

Extension of Time Limits Regulation

Parties may request an extension of
time limits before a time limit
established under Part 351 expires, or as
otherwise specified by the Secretary.
See 19 CFR 351.302. In general, an

11 See section 782(b) of the Act.

12 See Certification of Factual Information To
Import Administration During Antidumping and
Countervailing Duty Proceedings, 78 FR 42678 (July
17, 2013) (Final Rule); see also the frequently asked
questions regarding the Final Rule, available at
http://enforcement.trade.gov/tlei/notices/factual
info_final rule FAQ 07172013.pdyf.

extension request will be considered
untimely if it is filed after the time limit
established under Part 351 expires. For
submissions which are due from
multiple parties simultaneously, an
extension request will be considered
untimely if it is filed after 10:00 a.m. on
the due date. Examples include, but are
not limited to: (1) Case and rebuttal
briefs, filed pursuant to 19 CFR 351.309;
(2) factual information to value factors
under 19 CFR 351.408(c), or to measure
the adequacy of remuneration under 19
CFR 351.511(a)(2), filed pursuant to 19
CFR 351.301(c)(3) and rebuttal,
clarification and correction filed
pursuant to 19 CFR 351.301(c)(3)(iv); (3)
comments concerning the selection of a
surrogate country and surrogate values
and rebuttal; (4) comments concerning
U.S. Customs and Border Protection
data; and (5) quantity and value
questionnaires. Under certain
circumstances, Commerce may elect to
specify a different time limit by which
extension requests will be considered
untimely for submissions which are due
from multiple parties simultaneously. In
such a case, Commerce will inform
parties in the letter or memorandum
setting forth the deadline (including a
specified time) by which extension
requests must be filed to be considered
timely. This modification also requires
that an extension request must be made
in a separate, stand-alone submission,
and clarifies the circumstances under
which Commerce will grant untimely-
filed requests for the extension of time
limits. These modifications are effective
for all segments initiated on or after
October 21, 2013. Please review the
final rule, available at http://
www.gpo.gov/fdsys/pkg/FR-2013-09-20/
html/2013-22853.htm, prior to
submitting factual information in these
segments.

These initiations and this notice are
in accordance with section 751(a) of the
Act (19 U.S.C. 1675(a)) and 19 CFR
351.221(c)(1)(1).

Dated: January 31, 2019.
James Maeder,

Associate Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations performing the duties of Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations.

[FR Doc. 2019-01270 Filed 2-5-19; 8:45 am]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-090]

Certain Steel Wheels 12 to 16.5 Inches
in Diameter From the People’s
Republic of China: Postponement of
the Preliminary Determination in the
Less-Than-Fair-Value Investigation

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable February 6, 2019.
FOR FURTHER INFORMATION CONTACT:
Laurel LaCivita at (202) 482—4243, AD/
CVD Operations, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

Background

On August 28, 2018, the Department
of Commerce (Commerce) initiated a
less-than-fair-value (LTFV) investigation
of imports of certain steel wheels 12 to
16.5 inches in diameter (certain steel
wheels) from the People’s Republic of
China (China).? The original deadline
for the preliminary determination was
January 15, 2019. However, Commerce
exercised its discretion to toll all
deadlines affected by the partial federal
government closure from December 22,
2018, through the resumption of
operations on January 29, 2019.2 If the
new deadline falls on a non-business
day, in accordance with Commerce’s
practice, the deadline will become the
next business day. The revised deadline
for the preliminary determination is
now February 25, 2019.

Postponement of Preliminary
Determination

Section 733(b)(1)(A) of the Tariff Act
of 1930, as amended (the Act), requires
Commerce to issue the preliminary
determination in a LTFV investigation
within 140 days after the date on which
Commerce initiated the investigation.
However, section 733(c)(1) of the Act
permits Commerce to postpone the
preliminary determination until no later

1 See Certain Steel Wheels 12 to 16.5 Inches in
Diameter from the People’s Republic of China:
Initiation of Less-Than-Fair-Value Investigation, 83
FR 45095 (September 5, 2018).

2 See memorandum to the Record from Gary
Taverman, Deputy Assistant Secretary for
Antidumping and Countervailing Duty Operations,
performing the non-exclusive functions and duties
of the Assistant Secretary for Enforcement and
Compliance, “Deadlines Affected by the Partial
Shutdown of the Federal Government,” dated
January 28, 2019. All deadlines in this segment of
the proceeding have been extended by 40 days.


http://enforcement.trade.gov/tlei/notices/factual_info_final_rule_FAQ_07172013.pdf
http://enforcement.trade.gov/tlei/notices/factual_info_final_rule_FAQ_07172013.pdf
http://www.gpo.gov/fdsys/pkg/FR-2013-09-20/html/2013-22853.htm
http://www.gpo.gov/fdsys/pkg/FR-2013-09-20/html/2013-22853.htm
http://www.gpo.gov/fdsys/pkg/FR-2013-09-20/html/2013-22853.htm
http://enforcement.trade.gov/frn/2013/1304frn/2013-08227.txt
http://enforcement.trade.gov/frn/2013/1304frn/2013-08227.txt
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than 190 days after the date on which
Commerce initiated the investigation if:
(A) The petitioner  makes a timely
request for a postponement; or (B)
Commerce concludes that the parties
concerned are cooperating, that the
investigation is extraordinarily
complicated, and that additional time is
necessary to make a preliminary
determination. Under 19 CFR
351.205(e), the petitioner must submit a
request for postponement 25 days or
more before the scheduled date of the
preliminary determination and must
state the reasons for the request.
Commerce will grant the request unless
it finds compelling reasons to deny the
request.4

On December 12, 2018, the petitioner
submitted a timely request that
Commerce postpone the preliminary
determination in this LTFV
investigation.® The petitioner stated that
it requests postponement because
Commerce was still gathering data and
questionnaire responses from the
foreign producers in this investigation,
and additional time is necessary for
interested parties to respond to
additional requests from Commerce.

For the reasons stated above, and
because there are no compelling reasons
to deny the request, Commerce, in
accordance with section 733(c)(1)(A) of
the Act, is postponing the deadline for
the preliminary determination by 50
days. As a result, Commerce will issue
its preliminary determination no later
than April 15, 2019. In accordance with
section 735(a)(1) of the Act and 19 CFR
351.210(b)(1), the deadline for the final
determination of this investigation will
continue to be 75 days after the date of
the preliminary determination, unless
postponed at a later date.

This notice is issued and published
pursuant to section 733(c)(2) of the Act
and 19 CFR 351.205(f)(1).

Dated: January 31, 2019.
Christian Marsh,
Deputy Assistant Secretary for Enforcement
and Compliance.
[FR Doc. 2019-01268 Filed 2—-5-19; 8:45 am]
BILLING CODE 3510-DS-P

3 The petitioner is Dexstar Wheel, a division of
Americana Development, Inc.

4 See 19 CFR 351.205(e).

5 See the petitioner’s letter, “Certain Steel Wheels
(12 to 16.5 Inches in Diameter) from China:
Petitioner’s Request to Extend the Preliminary
Determination,”” dated December 12, 2018.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XG743

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting
(webinar).

SUMMARY: The Pacific Fishery
Management Council (Pacific Council)
will convene a webinar meeting of its
Groundfish Management Team (GMT) to
discuss items on the Pacific Council’s
March 2019 meeting agenda. The
meeting is open to the public.

DATES: The webinar meeting will be
held Wednesday, February 27, 2019
from 9 a.m. to 12 p.m. Pacific Standard
Time. The scheduled ending time for
the GMT webinar is an estimate, the
meeting will adjourn when business for
the day has been completed.

ADDRESSES: This meeting will be held
via webinar. A public listening station
is available at the Pacific Council office
(address below). To attend the webinar:
(1) Join the GoToWebinar by visiting
this link https://www.gotomeeting.com/
webinar (Click “Join a Webinar” in top
right corner of page), (2) Enter the
Webinar ID: 935-324—499 and (3) enter
your name and email address (required).
After logging into the webinar, you must
use your telephone for the audio portion
of the meeting. Dial this TOLL number
1-415-655-0052, enter the Attendee
phone audio access code 196-258-262,
and enter your audio phone pin (shown
after joining the webinar). System
Requirements: for PC-based attendees:
Required: Windows® 10, 8, 7, Vista, or
XP; for Mac®-based attendees: Required:
Mac OS® X 10.5 or newer; for Mobile
attendees: Required: iPhone®, iPad®,
Android™ phone or Android tablet
(See the https://www.gotomeeting.com/
webinar/ipad-iphone-android-webinar-
apps). You may send an email to Mr.
Kris Kleinschmidt or contact him at
503-820-2280, extension 411 for
technical assistance.

Council address: Pacific Fishery
Management Council, 7700 NE
Ambassador Place, Suite 101, Portland,
OR 97220.

FOR FURTHER INFORMATION CONTACT:
Todd Phillips, Staff Officer; telephone:
(503) 820-2426.

SUPPLEMENTARY INFORMATION: The
primary purpose of the GMT webinar is

to prepare for the Pacific Council’s
March 2019 agenda items. The GMT’s
task is to develop recommendations for
consideration by the Pacific Council at
its March 2019 meeting. The GMT will
discuss items related to groundfish
management and administrative Pacific
Council agenda items. A detailed
agenda for the webinar will be available
on the Pacific Council’s website prior to
the meeting. The GMT may also address
other assignments relating to groundfish
management. No management actions
will be decided by the GMT.

Although non-emergency issues not
contained in the meeting agenda may be
discussed, those issues may not be the
subject of formal action during this
meeting. Action will be restricted to
those issues specifically listed in this
notice and any issues arising after
publication of this notice that require
emergency action under Section 305(c)
of the Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the GMT’s intent to take final action to
address the emergency.

Special Accommodations

The public listening station is
physically accessible to people with
disabilities. Requests for sign language
interpretation or other auxiliary aids
should be directed to Mr. Kris
Kleinschmidt at (503) 820-2411 at least
10 days prior to the meeting date.

Dated: February 1, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-01286 Filed 2—5-19; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XG763

Caribbean Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The Caribbean Fishery
Management Council’s (Council)
Outreach and Education Advisory Panel
(OEAP) will hold a 2-day meeting in
March to discuss the items contained in
the agenda in the SUPPLEMENTARY
INFORMATION.

DATES: The meetings will be held on
March 14, 2019, from 10 a.m. to 4 p.m.


https://www.gotomeeting.com/webinar
https://www.gotomeeting.com/webinar
https://www.gotomeeting.com/webinar
https://www.gotomeeting.com/webinar
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and on March 15, 2019, from 10 a.m. to
4 p.m.

ADDRESSES: The meetings will be held at
the CFMC Headquarters, 270 Muiioz
Rivera Avenue, Suite 401, San Juan,
Puerto Rico 00918.

FOR FURTHER INFORMATION CONTACT:
Caribbean Fishery Management Council,
270 Muioz Rivera Avenue, Suite 401,
San Juan, Puerto Rico 00918-1903,
telephone: (787) 766—5926.

SUPPLEMENTARY INFORMATION:

March 14, 2019, 10 a.m.—4 p.m.

> Call to Order
Adoption of Agenda
OEAP Chairperson’s Report
e Status of:
O OEAP members meeting
attendance
O O & E activities/projects
proposed for 2019-20
= Posters
= Short videos
= Book “Know the marine
ecosystems of the Caribbean Sea
fishery”
O Island-Based Fisheries
Management Plans (IBFMPs)
= Orientation meetings
» Participation of OEAP members
O Fishery Ecosystem Plan (FEP)
= Qutreach & Education
initiatives for stakeholders (fishers
and consumers)
O Responsible Seafood
Consumption Campaign
O USVI activities

March 15, 2019, 10 a.m.-4 p.m.

O St Croix Fishers video by
GeoAmbiente
O 2020 Calendar
Caribbean Fishery App
CFMC Facebook communications
with stakeholders
© PEPCO
O MREP Caribbean
e Other Business

The order of business may be adjusted
as necessary to accommodate the
completion of agenda items. The
meeting will begin on March 14, 2019
at 10 a.m. and will end on March 15,
2019 at 4 p.m. Other than the start time,
interested parties should be aware that
discussions may start earlier or later
than indicated. In addition, the meeting
may be extended from, or completed
prior to the date established in this
notice

) O

~
C

I

)

O O

C

Special Accommodations

These meetings are physically
accessible to people with disabilities.
For more information or request for sign
language interpretation and other
auxiliary aids, please contact Mr.

Miguel A. Rolén, Executive Director,
Caribbean Fishery Management Council,
270 Munoz Rivera Avenue, Suite 401,
San Juan, Puerto Rico 00918-1903,
telephone: (787) 766—5926, at least 5
days prior to the meeting date.

Dated: February 1, 2019.

Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-01290 Filed 2-5-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XG764

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Pacific Fishery
Management Council (Pacific Council)
will hold a methodology review meeting
to evaluate and review fishery
independent visual survey
methodologies, using remotely operate
vehicles (ROVs), for nearshore
groundfish species off the states of
Oregon and California. The meeting is
open to the public.

DATES: The Pacific Council methodology
review meeting will be held Tuesday,
February 12 through Thursday,
February 14, 2019. The meeting will
begin each day at 8:30 a.m. Pacific
Standard Time and will end at 5 p.m.

or when business for the day has been
completed. This meeting will also occur
via a “listen only” webinar.

ADDRESSES: The Pacific Council
methodology review meeting will be
held at the NMFS Southwest Fisheries
Science Center, Santa Cruz Laboratory,
110 McAllister Way, Santa Cruz, CA
95060; telephone: (831) 420-3900.

The Pacific Council methodology
review meeting will also be held by
webinar. To attend the “listen-only”
webinar, visit this link: https://
www.gotomeeting.com/webinar. Enter
the Webinar ID: 951-132—995, and your
email address (required).

This is a “listen only” broadcast, you
may use your computer speakers or
headset to listen. If you do not have a
headset or computer speakers, you may
use your telephone to listen to the
meeting by dialing this TOLL number
+1-213-929-4232 (not a toll-free

number); enter the phone attendee
audio access code: 733—-934—828. Enter
your audio phone pin (shown after
joining the webinar). There will be no
technical assistance available for the
“listen only” webinar. If there are
technical difficulties, the broadcast may
end and may not be restarted.

Council address: Pacific Fishery
Management Council, 7700 NE
Ambassador Place, Suite 101, Portland,
OR 97220.

FOR FURTHER INFORMATION CONTACT: Mr.
John DeVore, Staff Officer, Pacific
Fishery Management Council;
telephone: (503) 820-2413.
SUPPLEMENTARY INFORMATION: The
purpose of the Pacific Council
methodology review meeting is to
evaluate and review fishery
independent visual survey
methodologies, using ROVs, for
nearshore groundfish species off the
states of Oregon and California. West
coast nearshore groundfish stock
assessments have identified the current
lack of fishery-independent data sources
as a research and data need. Both
Oregon and California have conducted
ROV surveys of rockfish in nearshore
areas, focusing on rocky reef habitat,
and, in California, on areas inside and
outside of Marine Protected Areas.

The goals and objectives specific to
the review of the new ROV survey
methodologies are to: (1) Evaluate the
sampling design used in recent (2010-
17) ROV surveys conducted by the
states of Oregon and California; (2)
evaluate proposed methods to develop
indices or estimates of abundance for
these ROV surveys, including using
habitat/substrate type and Marine
Protected Area designation as
covariates; (3) evaluate proposed
methods to estimate size and age
compositions of observed species; and
(4) identify potential impediments to
developing independent indices or
estimates of abundance using these ROV
surveys and incorporating them into
stock assessments. This methodology
review will likely provide the basis for
future ROV surveys and the
development of indices or estimates of
abundance for those areas surveyed in
Oregon and California, as well as the
expansion of such methods to other
areas within those states and/or within
Washington State.

No management actions will be
decided by the Pacific Council
methodology review meeting
participants. The Pacific Council
methodology review meeting
participants’ role will be development
of recommendations and reports for
consideration by the Pacific Council’s


https://www.gotomeeting.com/webinar
https://www.gotomeeting.com/webinar
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Scientific and Statistical Committee and
the Pacific Council at their April
meeting in Rohnert Park, CA.

Although nonemergency issues not
contained in the meeting agenda may be
discussed, those issues may not be the
subject of formal action during these
meetings. Action will be restricted to
those issues specifically listed in this
notice and any issues arising after
publication of this notice that require
emergency action under Section 305(c)
of the Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the intent of the Pacific Council meeting
participants to take final action to
address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Mr.
Kris Kleinschmidt (503) 820-2411 at
least 10 days prior to the meeting date.

Dated: February 1, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-01291 Filed 2-5-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XF215

Endangered Species; File No. 20315

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of an application
for a permit modification.

SUMMARY: Notice is hereby given that
Kristen Hart, Ph.D., U.S. Geological
Survey, 3205 College Ave., Davie, FL
33314 has requested a permit
modification to Permit No. 20315.
DATES: Written, telefaxed, or email
comments must be received on or before
March 8, 2019.
ADDRESSES: The application and related
documents are available for review by
selecting ‘“Records Open for Public
Comment” from the “Features” box on
the Applications and Permits for
Protected Species (APPS) home page,
https://apps.nmfs.noaa.gov, and then
selecting File No. 20315—-04 from the list
of available applications.

These documents are also available
upon written request or by appointment

in the Permits and Conservation
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone:
(301) 427-8401; fax: (301) 713—0376.

Written comments on the application
should be submitted to the Chief,
Permits and Conservation Division, at
the address listed above. Comments may
also be submitted by facsimile to (301)
713-0376, or by email to
NMFS.Pr1Comments@noaa.gov. Please
include the File No. in the subject line
of the email comment.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits and Conservation
Division at the address listed above. The
request should set forth the specific
reasons why a hearing on the
application would be appropriate.

FOR FURTHER INFORMATION CONTACT: Erin
Markin or Amy Hapeman, (301) 427—
8401.

SUPPLEMENTARY INFORMATION: The
subject permit modification is requested
under the authority of the Endangered
Species Act of 1973, as amended (ESA;
16 U.S.C. 1531 ef seq.) and the
regulations governing the taking,
importing, and exporting of endangered
and threatened species (50 CFR parts
222-226).

Permit No. 20315 issued on August
11, 2017 (82 FR 11181) authorizes Dr.
Hart to take green (Chelonia mydas),
hawksbill (Eretmochelys imbricata), and
loggerhead (Caretta caretta) sea turtles
for research in in the U.S. Virgin
Islands, including Buck Island Reef
National Monument, Virgin Islands
Coral Reef National Monument, and
Virgin Islands National Park.
Researchers may conduct vessel surveys
for sea turtle counts, captures (by hand
or dip, tangle, and cast nets),
examination, observation, marking,
biological sampling, tagging, and
morphometrics. The objectives of the
research are to identify inter-nesting
habitats, foraging zones, and movement
corridors and characterize fine- and
broad-scale spatial and temporal
patterns of sea turtle habitat use. The
permit holder requests authorization to
add a new research project that requires
the following changes to the permit: (1)
Add new objectives to assess the
population structure and describe fine
scale dive profiles for turtle species; (2)
expand the research area to include the
Dry Tortugas to Appalachicola Florida,
Florida Keys, Everglades and Biscayne
National Parks, and the Atlantic coast
up to the North Carolina/Virginia
border; (3) increase the annual number
of sea turtles that may be taken (an
additional 240 green, 140 hawksbill,

and 190 loggerhead), and add takes of
another species (60 Kemp’s ridley
[Lepidochelys kempii] sea turtles) for
study; (4) add methods to include strike
nets as a capture method and to obtain
animals for study that were captured by
another legal authority in lieu of
directed capture efforts; and (5) extend
the duration of the permit until
September 30, 2026.

Dated: February 1, 2019.
Julia Marie Harrison,
Chief, Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service.
[FR Doc. 2019-01203 Filed 2-5-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XG742

Fisheries of the Gulf of Mexico and the
South Atlantic; Southeast Data,
Assessment, and Review (SEDAR);
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of SEDAR 64 Data
Workshop for Southeastern U.S.
Yellowtail Snapper.

SUMMARY: The SEDAR 64 assessment
process of Gulf of Mexico and South
Atlantic yellowtail snapper will consist
of a Data Workshop, and a series of
assessment webinars, and a Review
Workshop. See SUPPLEMENTARY
INFORMATION.

DATES: The SEDAR 64 Data Workshop
will be held from 9 a.m. on February 25,
2019, until 5 p.m. on February 27, 2019.
ADDRESSES: Meeting address: The
SEDAR 64 Data Workshop will be held
at the Hilton St. Petersburg Bayfront,
333 1st Street S, St. Petersburg, FL
33701; 1-800—445—-8667.

SEDAR address: 4055 Faber Place
Drive, Suite 201, North Charleston, SC
29405.

FOR FURTHER INFORMATION CONTACT: ]ulie
A. Neer, SEDAR Coordinator; (843) 571—
4366; email: Julie.neer@safmc.net
SUPPLEMENTARY INFORMATION: The Gulf
of Mexico, South Atlantic, and
Caribbean Fishery Management
Councils, in conjunction with NOAA
Fisheries and the Atlantic and Gulf
States Marine Fisheries Commaissions
have implemented the Southeast Data,
Assessment and Review (SEDAR)
process, a multi-step method for


https://apps.nmfs.noaa.gov
mailto:NMFS.Pr1Comments@noaa.gov
mailto:Julie.neer@safmc.net
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determining the status of fish stocks in
the Southeast Region. SEDAR is a multi-
step process including: (1) Data/
Assessment Workshop, and (2) a series
of webinars. The product of the Data/
Assessment Workshop is a report which
compiles and evaluates potential
datasets and recommends which
datasets are appropriate for assessment
analyses, and describes the fisheries,
evaluates the status of the stock,
estimates biological benchmarks,
projects future population conditions,
and recommends research and
monitoring needs. Participants for
SEDAR Workshops are appointed by the
Gulf of Mexico, South Atlantic, and
Caribbean Fishery Management
Councils and NOAA Fisheries Southeast
Regional Office, HMS Management
Division, and Southeast Fisheries
Science Center. Participants include
data collectors and database managers;
stock assessment scientists, biologists,
and researchers; constituency
representatives including fishermen,
environmentalists, and NGO’s;
International experts; and staff of
Councils, Commissions, and state and
federal agencies.

The items of discussion in the Data/
Assessment Workshop are as follows:

1. An assessment data set and
associated documentation will be
developed during the workshop.

2. Participants will evaluate proposed
data and select appropriate sources for
providing information on life history
characteristics, catch statistics, discard
estimates, length and age composition,
and fishery dependent and fishery
independent measures of stock
abundance.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the intent to take final action
to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to the Council office
(see ADDRESSES) at least 5 business days
prior to the workshop.

Note: The times and sequence specified in
this agenda are subject to change.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 1, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-01285 Filed 2—-5-19; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XG755

Mid-Atlantic Fishery Management
Council (MAFMC); Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The Mid-Atlantic Fishery
Management Council’s Mackerel, Squid,
and Butterfish Committee will hold a
public meeting via webinar.

DATES: The meeting will be held on
Monday February 25, 2019, from 2 p.m.
to 4 p.m. See SUPPLEMENTARY
INFORMATION for agenda details.
ADDRESSES: The meeting will be held
via webinar, which can be accessed at:
http://mafmc.adobeconnect.com/feb20
19msbcom/. Participants may also
connect via telephone by calling 1-800—
832-0736 and entering room number
5068871.

Council address: Mid-Atlantic Fishery
Management Council, 800 N. State
Street, Suite 201, Dover, DE 19901;
telephone: (302) 674—2331; website:
www.mafmec.org.

FOR FURTHER INFORMATION CONTACT:
Christopher M. Moore, Ph.D., Executive
Director, Mid-Atlantic Fishery
Management Council, telephone: (302)
526-5255.

SUPPLEMENTARY INFORMATION: The Mid-
Atlantic Fishery Management Council’s
Mackerel, Squid, and Butterfish
Committee will meet on Monday
February 25, 2019 (see DATES and
ADDRESSES). The purpose of this
meeting is for the Committee to review
public comments, staff
recommendations, and Advisory Panel
recommendations and to develop their
own recommendations for preferred
alternatives for the Chub Mackerel
Amendment. This amendment
considers adding Atlantic chub
mackerel (Scomber colias) to the
Mackerel, Squid, and Butterfish Fishery
Management Plan. The amendment
includes alternatives regarding catch
limits, accountability measures, and

other conservation and management
measures required for stocks “in the
fishery.” Background documents can be
found on the Council’s website
(www.mafmec.org).

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aid should be directed to M.
Jan Saunders, (302) 5265251, at least 5
days prior to the meeting date.

Dated: February 1, 2019.
Jennifer M. Wallace,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-01288 Filed 2—-5—19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XG753

Mid-Atlantic Fishery Management
Council (MAFMC); Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The Mid-Atlantic Fishery
Management Council’s Mackerel, Squid,
and Butterfish Advisory Panel will hold
a public meeting via webinar.

DATES: The meeting will be held on
Friday February 22, 2019, from 10 a.m.
to 12 p.m. See SUPPLEMENTARY
INFORMATION for agenda details.
ADDRESSES: The meeting will be held
via webinar, which can be accessed at:
http://mafmc.adobeconnect.com/
feb2019msbap/. Participants may also
connect via telephone by calling 1-800—
832-0736 and entering room number
5068871.

Council address: Mid-Atlantic Fishery
Management Council, 800 N State
Street, Suite 201, Dover, DE 19901;
telephone: (302) 674—2331; website:
www.mafmec.org.

FOR FURTHER INFORMATION CONTACT:
Christopher M. Moore, Ph.D., Executive
Director, Mid-Atlantic Fishery
Management Council, telephone: (302)
526-5255.

SUPPLEMENTARY INFORMATION: The Mid-
Atlantic Fishery Management Council’s
Mackerel, Squid, and Butterfish
Advisory Panel will meet on Friday
February 22, 2019 (see DATES and
ADDRESSES). The purpose of this
meeting is for the Advisory Panel to


http://mafmc.adobeconnect.com/feb2019msbcom/
http://mafmc.adobeconnect.com/feb2019msbcom/
http://mafmc.adobeconnect.com/feb2019msbap/
http://mafmc.adobeconnect.com/feb2019msbap/
http://www.mafmc.org
http://www.mafmc.org
http://www.mafmc.org
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review public comments and staff
recommendations and provide
recommendations for preferred
alternatives for the Chub Mackerel
Amendment. The Council will consider
the Advisory Panel recommendations
when they take final action on this
amendment. This amendment considers
adding Atlantic chub mackerel
(Scomber colias) to the Mackerel, Squid,
and Butterfish Fishery Management
Plan. The amendment includes
alternatives regarding catch limits,
accountability measures, and other
conservation and management measures
required for stocks “in the fishery.”
Background documents can be found on
the Council’s website (www.mafmec.org).

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aid
should be directed to M. Jan Saunders,
(302) 5265251, at least 5 days prior to
the meeting date.

Dated: February 1, 2019.
Jennifer M. Wallace,
Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 2019-01287 Filed 2-5-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XG735

Nominations for the Western and
Central Pacific Fisheries Commission
Permanent Advisory Committee

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of request for
nominations.

SUMMARY: NMFS, on behalf of the
Secretary of Commerce, is seeking
nominations for the advisory committee
established under the Western and
Central Pacific Fisheries Convention
Implementation Act (Act). The
Permanent Advisory Committee,
composed of individuals from groups
concerned with the fisheries covered by
the Western and Central Pacific
Fisheries Convention (Convention), will
be given the opportunity to provide
input to the U.S. Commissioners to the
Western and Central Pacific Fisheries
Commission (Commission) regarding
the deliberations and decisions of the
Commission.

DATES: Nominations must be received
no later than March 25, 2019.
Nominations received after the deadline
will not be accepted.

ADDRESSES: Nominations should be
directed to Michael Tosatto, Regional
Administrator, NMFS Pacific Islands
Regional Office, and may be submitted
by any of the following means:

o Email: pir.wepfc@noaa.gov. Include
in the subject line the following
document identifier: “Permanent
Advisory Committee nominations”.
Email comments, including
attachments, are limited to 5 megabytes.

e Mail or hand delivery: 1845 Wasp
Boulevard, Bldg. 176, Honolulu, HI
96818.

e Facsimile: 808—725-5215.

FOR FURTHER INFORMATION CONTACT:
Emily Reynolds, NMFS Pacific Islands
Regional Office; telephone: 808—725—
5039; facsimile: 808—725-5215; email:
emily.reynolds@noaa.gov.

SUPPLEMENTARY INFORMATION:
The Convention and the Commission

The objective of the Convention is to
ensure, through effective management,
the long-term conservation and
sustainable use of highly migratory fish
stocks in the western and central Pacific
Ocean in accordance with the United
Nations Convention on the Law of the
Sea of 10 December 1982 (UNCLOS) and
the Agreement for the Implementation
of the Provisions of the UNCLOS
Relating to the Conservation and
Management of Straddling Fish Stocks
and Highly Migratory Fish Stocks. The
Convention establishes the Commission,
the secretariat of which is based in
Pohnpei, Federated States of
Micronesia.

The Convention applies to all highly
migratory fish stocks (defined as all fish
stocks of the species listed in Annex I
of the UNCLOS occurring in the
Convention Area, and such other
species of fish as the Commission may
determine), except sauries.

The United States actively supported
the negotiations and the development of
the Convention and signed the
Convention when it was opened for
signature in 2000. It participated as a
cooperating non-member of the
Commission since it became operational
in 2005. The United States became a
Contracting Party to the Convention and
a full member of the Commission when
it ratified the Convention in January
2007. Under the Act, the United States
is to be represented on the Commission
by five U.S. Commissioners, appointed
by the President.

Permanent Advisory Committee

The Act (16 U.S.C. 6902) provides (in
section 6902(d)) that the Secretary of
Commerce, in consultation with the
U.S. Commissioners to the Commission,
will appoint individuals as members of
the advisory committee established
under the Act, referred to here as the
“Permanent Advisory Committee”.

The appointed members of the
Permanent Advisory Committee are to
include not less than 15 nor more than
20 individuals selected from the various
groups concerned with the fisheries
covered by the Convention, providing,
to the extent practicable, an equitable
balance among such groups. On behalf
of the Secretary of Commerce, NMFS is
now seeking nominations for these
appointments.

In addition to the 15-20 appointed
members, the Permanent Advisory
Committee includes the chair of the
Western Pacific Fishery Management
Council’s Advisory Committee (or
designee), and officials of the fisheries
management authorities of American
Samoa, Guam, and the Commonwealth
of the Northern Mariana Islands (or their
designees).

Members of the Permanent Advisory
Committee will be invited to attend all
non-executive meetings of the U.S.
Commissioners to the Commission and
at such meetings will be given
opportunity to examine and be heard on
all proposed programs of investigation,
reports, recommendations, and
regulations of the Commission.

Each appointed member of the
Permanent Advisory Committee will
serve for a term of 2 years and is eligible
for reappointment. This request for
nominations is for the term to begin on
August 3, 2019, and is for a term of 2
consecutive years.

The Secretaries of Commerce and
State will furnish the Permanent
Advisory Committee with relevant
information concerning fisheries and
international fishery agreements.

NMFS, on behalf of the Secretary of
Commerce, will provide to the
Permanent Advisory Committee
administrative and technical support
services as are necessary for its effective
functioning.

Appointed members of the Permanent
Advisory Committee will serve without
pay, but while away from their homes
or regular places of business in the
performance of services for the advisory
committee will be allowed travel
expenses, including per diem in lieu of
subsistence, in the same manner as
persons employed intermittently in the
Government service are allowed
expenses under section 5703 of title 5,
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United States Code. They will not be
considered Federal employees while
performing service as members of the
advisory committee except for the
purposes of injury compensation or tort
claims liability as provided in chapter
81 of title 5, United States Code and
chapter 171 of title 28, United States
Code.

Procedure for Submitting Nominations

Nominations for the Permanent
Advisory Committee should be
submitted to NMFS (see ADDRESSES).
This request for nominations is for first-
time nominees as well as previous and
current Permanent Advisory Committee
members. Self nominations are
acceptable. Nominations should include
the following information: (1) Full
name, address, telephone, and email
address of nominee; (2) nominee’s
organization(s) or professional
affiliation(s) serving as the basis for the
nomination, if any; and (3) a
background statement, not to exceed
one page in length, describing the
nominee’s qualifications, experience
and interests, specifically as related to
the fisheries covered by the Convention.

Authority: 16 U.S.C. 6902.
Dated: February 1, 2019.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2019-01303 Filed 2—-5-19; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XG750

Fisheries of the South Atlantic; South
Atlantic Fishery Management Council;
Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of meeting of the South
Atlantic Fishery Management Council’s
Executive Finance Committee.

SUMMARY: The South Atlantic Fishery
Management Council (Council) will
hold a meeting of its Executive Finance
Committee via webinar to discuss
development of the Council’s annual
budget.

DATES: The meeting will be held
February 8, 2019, from 8:30 a.m. until
12:30 p.m.

ADDRESSES: The meeting will be held
via webinar. The meeting is open to the

public. Registration for the webinar is
required. Persons interested in the
meeting, please contact the Council
office for details.

FOR FURTHER INFORMATION CONTACT:
Gregg Waugh, Executive Director,
SAFMC; phone: (843) 302—8433 or toll
free: (866) SAFMC—-10; fax: (843) 769—
4520; email: Gregg. Waugh@safmc.net.
SUPPLEMENTARY INFORMATION: The
Council’s Executive Finance Committee
will meet via webinar to discuss
development of the Council’s Calendar
Year budget for January through
December 2019. Please contact the
Council office for details.

Special Accommodations
This meeting is physically accessible
to people with disabilities. Requests for
auxiliary aids should be directed to the
Council office (see ADDRESSES) at least
10 business days prior to the webinar.
Authority: 16 U.S.C. 1801 et seq.

Dated: February 1, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-01214 Filed 2-5-19; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XG757

Mid-Atlantic Fishery Management
Council (MAFMC); Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The Mid-Atlantic Fishery
Management Council’s (Council)
Scientific and Statistical Committee
(SSC) will hold a meeting.

DATES: The meeting will be held on
Thursday, February 21, 2019, from 10
a.m. to 4 p.m. See SUPPLEMENTARY
INFORMATION for agenda details.
ADDRESSES: The meeting will take place
over webinar with a telephone-only
connection option. Details on how to
connect to the webinar by computer and
by telephone will be available at: http://
www.mafmec.org/ssc.

Council address: Mid-Atlantic Fishery
Management Council, 800 N. State
Street, Suite 201, Dover, DE 19901;
telephone: (302) 674-2331; website:
www.mafmec.org.

FOR FURTHER INFORMATION CONTACT:
Christopher M. Moore, Ph.D., Executive

Director, Mid-Atlantic Fishery
Management Council, telephone: (302)
526-5255.

SUPPLEMENTARY INFORMATION: The
purpose of this meeting is to make
multi-year acceptable biological catch
(ABC) recommendations for summer
flounder based on the results of the
recently completed benchmark stock
assessment. The SSC will recommend
revised 2019 and new 2020-21 ABC
specifications. The SSC will also review
and discuss recent activities by the
Northeast Trawl Advisory Panel
(NTAP). In addition, the SSC may take
up any other business as necessary.

A detailed agenda and background
documents will be made available on
the Council’s website (www.mafmec.org)
prior to the meeting.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aid should be directed to M.
Jan Saunders, (302) 5265251, at least 5
days prior to the meeting date.

Dated: February 1, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-01289 Filed 2—-5-19; 8:45 am]
BILLING CODE 3510-22-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

[Docket No. CFPB—2019-0005]

Agency Information Collection
Activities: Comment Request

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Notice and request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995
(PRA), the Bureau of Consumer
Financial Protection (Bureau) is
proposing to reinstate with change a
previously approved collection titled,
“Generic Information Collection Plan
for Studies of Consumers Using
Controlled Trials in Field and Economic
Laboratory Settings.”

DATES: Written comments are
encouraged and must be received on or
before April 8, 2019 to be assured of
consideration.

ADDRESSES: You may submit comments,
identified by the title of the information
collection, OMB Control Number (see
below), and docket number (see above),
by any of the following methods:
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e FElectronic: Go to http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: FederalRegisterComments@
cfpb.gov. Include Docket No. CFPB—
2019-0005 in the subject line of the
message.

e Mail: Comment intake, Bureau of
Consumer Financial Protection
(Attention: PRA Office), 1700 G Street
NW, Washington, DG 20552.

e Hand Delivery/Courier: Comment
intake, Bureau of Consumer Financial
Protection (Attention: PRA Office), 1700
G Street NW, Washington, DC 20552.

Please note that comments submitted
after the comment period will not be
accepted. In general, all comments
received will become public records,
including any personal information
provided. Sensitive personal
information, such as account numbers
or Social Security numbers, should not
be included.

FOR FURTHER INFORMATION CONTACT:
Documentation prepared in support of
this information collection request is
available at www.regulations.gov.
Requests for additional information
should be directed to Darrin King, PRA
Officer, at (202) 435—-9575, or email:
CFPB_PRA@cfpb.gov. If you require this
document in an alternative electronic
format, please contact CFPB_
Accessibility@cfpb.gov. Please do not
submit comments to these email boxes.
SUPPLEMENTARY INFORMATION:

Title of Collection: Generic
Information Collection Plan for Studies
of Consumers Using Controlled Trials in
Field and Economic Laboratory Settings.

OMB Control Number: 3170-0048.

Type of Review: Reinstatement with
change of a previously approved
information collection.

Affected Public: Individuals and
households.

Estimated Number of Respondents:
36,120.

Estimated Total Burden Hours:
24,405.

Abstract: Under the Dodd-Frank Wall
Street Reform and Consumer Protection
Act, the Bureau is tasked with
researching, analyzing, and reporting on
topics relating to the Bureau’s mission,
including developments in markets for
consumer financial products and
services, consumer awareness, and
consumer behavior. Under this generic
information collection plan, the Bureau
collects data through controlled trials in
field and economic laboratory settings.
This research is used for developmental
and informative purposes to increase
the Bureau’s understanding of consumer
credit markets and household financial
decision-making. Basic research projects
will be submitted under this clearance.

In consultation with OMB, the Bureau
is proposing to modify this generic
information collection plan to provide
for public notice and opportunity to
comment to OMB for each request
submitted under this generic.

Request for Comments: Comments are
invited on: (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
Bureau, including whether the
information will have practical utility;
(b) The accuracy of the Bureau’s
estimate of the burden of the collection
of information, including the validity of
the methods and the assumptions used;
(c) Ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) Ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology. Comments submitted in
response to this notice will be
summarized and/or included in the
request for OMB approval. All
comments will become a matter of
public record.

Dated: January 31, 2019.
Darrin A. King,

Paperwork Reduction Act Officer, Bureau of
Consumer Financial Protection.

[FR Doc. 2019-01166 Filed 2-5-19; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF DEFENSE
Department of the Air Force

U.S. Air Force Exclusive Patent
License

AGENCY: Rome, New York, Air Force
Research Laboratory Information
Directorate, Department of the Air
Force, DOD.

ACTION: Notice of intent to issue an
exclusive patent license.

SUMMARY: Department of the Air Force
announces its intention to grant TWSS,
Inc., having a place of business at 4001
Ancestry Circle, Weddington, NC 28104,
an exclusive license in any right, title
and interest the United States Air Force
has in: U.S. Patent No. 10,111,031,
issued on October 23, 2018 entitled
“OBJECT DETECTION AND TRACKING
SYSTEM” and having been filed on
January 22, 2016 as U.S. Patent
Application 15/003,899.

FOR FURTHER INFORMATION CONTACT: An
exclusive license for this patent will be
granted unless a written objection is
received within fifteen (15) days from
the date of publication of this Notice.
Written objections should be sent to: Air

Force Research Laboratory, Office of the
Staff Judge Advocate, AFRL/RIJ, 26
Electronic Parkway, Rome, New York
13441-4514. Telephone: (315) 330—
2087; Facsimile (315) 330-7583.
SUPPLEMENTARY INFORMATION: Pursuant
to the provisions of part 404 of Title 37,
Code of Federal Regulations, which
implements Public Law 96-517, as
amended, the Department of the Air
Force announces its intention to grant
TWSS, Inc., having a place of business
at 4001 Ancestry Circle, Weddington,
NC 28104, an exclusive license in any
right, title and interest the United States
Air Force has in: U.S. Patent No.
10,111,031, issued on October 23, 2018
entitled “OBJECT DETECTION AND
TRACKING SYSTEM” and having been
filed on January 22, 2016 as U.S. Patent
Application 15/003,899.

Henry Williams,

Acting Air Force Federal Register Liaison
Officer.

[FR Doc. 2019-01219 Filed 2-5-19; 8:45 am]
BILLING CODE 5001-10-P

DEPARTMENT OF DEFENSE
Department of the Air Force

Second Record of Decision for the
Presidential Aircraft Recapitalization
Program at Joint Base Andrews-Naval
Air Facility Washington, Maryland Final
Environmental Impact Statement

AGENCY: Department of the Air Force,
DoD.

ACTION: Notice of Availability of a
Second Record of Decision.

SUMMARY: On January 7, 2019, the
United States Air Force (‘“Air Force”)
signed a Second Record of Decision for
the Presidential Aircraft
Recapitalization Program (“Program”)
Final Environmental Impact Statement.

ADDRESSES: Mr. Michael Ackerman,
(210) 925-2741, AFCEC/CZN, 2261
Hughes Ave, Ste. 155, JBSA Lackland,
TX 78326-9853.

SUPPLEMENTARY INFORMATION: By this
decision, the Air Force will construct
and operate a permanent Hazardous
Cargo Pad and Explosive Ordnance
Disposal Proficiency Range at a location
known as Southeast Option 1A-3 at
Joint Base Andrews, as portrayed in the
Final Environmental Impact Statement.
Further, the Air Force has decided to
amend mitigations described in the
Final Environmental Impact Statement
and adopted in the 2017 Record of
Decision for the Presidential Aircraft
Recapitalization Hangar Complex
(“Hangar Complex”), to reflect
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regulatory review and verification of
natural resource areas that would be
subject to mitigation and permitting
during the final design process for the
Hangar Complex. In addition, the Air
Force has decided to relocate the
Military Working Dog Kennel to the
Vermont Road site to better meet current
facility standards and operational
requirements. Last, the Air Force has
also clarified the decision in relation to
the golf courses at Joint Base Andrews
affected by the Program.

As analyzed in the Final
Environmental Impact Statement, the
existing Hazardous Cargo Pad at Joint
Base Andrews would need to be
relocated in order to accommodate the
Hangar Complex. During the
Environmental Impact Analysis Process,
the Air Force considered a variety of
siting alternatives for these facilities. In
the 2017 Record of Decision, the Air
Force identified Hazardous Cargo Pad
and Explosive Ordnance Disposal
Proficiency Range Southeast Option 1 or
a variant thereof (e.g. Southeast Option
1A or 1A-3) as its preferred alternative
for the permanent siting of these
facilities, but did not make a final
selection on the permanent siting of
these facilities.

To arrive at a decision among the
remaining preferred alternatives for the
permanent siting of the Hazardous
Cargo Pad and Explosive Ordnance
Disposal Proficiency Range, the Air
Force considered a range of operational,
mission capability, land use
compatibility and safety factors, as well
as potential impacts to adjacent
landowner, Soil Safe, Incorporated.
Southeast Option 1A—-3 was ultimately
chosen for implementation because it:
(1) Meets the purpose and need for the
Program; (2) eliminates off-installation
land acquisition; (3) minimizes impacts
to adjacent environmental resources
compared to other alternatives; and (4)
avoids many adverse effects to adjacent
landowner, Soil Safe, Incorporated.

In the 2017 Record of Decision, the
Air Force identified its decision to
relocate the Military Working Dog
Kennel to the Vermont Road location
subject to specific contingencies. Since
publication of the 2017 Record of
Decision, funding for the relocation of
the Military Working Dog Kennel to a
new facility has been secured by Joint
Base Andrews. This funding will allow
relocating the Kennel to this new
facility irrespective of the contingencies.
The Vermont Road location better meets
the mission and operational
requirements of the Kennel, compared
to the existing facility, in terms of
facility size, layout and amenities.
Consequently, the Air Force is electing

to use this location as the site for the
new Kennel facility.

Air Force decisions documented in
the Program Records of Decision were
based on matters discussed in the Final
Environmental Impact Statement, inputs
from the public and regulatory agencies,
and other relevant factors. The Final
Environmental Impact Statement was
made available to the public on October
17, 2017 through a Notice of
Availability in the Federal Register
(Volume 82, Number 199, Page 48227)
with a wait period that ended on
November 15, 2017. A Notice of
Availability for the December 2017
Record of Decision was published in the
Federal Register on February 16, 2018
(Volume 83, Number 33, Page 7017).

Authority: This Notice of Availability is
published pursuant to the regulations (40
CFR part 1506.6 and 1502.14(e))
implementing the provisions of NEPA (42
U.S.C. 4321, et seq.) and the Air Force’s
Environmental Impact Analysis Process (32
CFR parts 989.21(b) and 989.24(b)(7)).

Henry Williams,

Acting Air Force Federal Register Liaison
Officer.

[FR Doc. 2019-01224 Filed 2-5-19; 8:45 am]
BILLING CODE 5001-10-P

DEPARTMENT OF DEFENSE
Department of the Air Force

Notice of Intent To Prepare an
Environmental Impact Statement for
T-X Recapitalization Joint Base

San Antonio-Randolph

AGENCY: Department of the Air Force,
Department of Defense.
ACTION: Notice of intent.

SUMMARY: The United States Air Force
(USAF) is issuing this notice to advise
the public of the intent to prepare an
Environmental Impact Statement (EIS)
for the proposed T-X Recapitalization at
Joint Base San Antonio (JBSA)-
Randolph. The EIS will assess the
potential environmental consequences
of the replacement of T-38C aircraft
with the new fifth-generation T-X
training aircraft, and, construction and
renovation of T-X support facilities at
JBSA-Randolph, Texas.

DATES: USAF invites the public,
stakeholders, and other interested
parties to attend an open house public
scoping meeting from 5 p.m. to 8 p.m.
on Tuesday, March 19, 2019 at the
Olympia Hills Golf & Event Center,
12900 Mount Olympus, Universal City,
Texas. A second open house public
scoping meeting will be held from 5
p.m. to 8 p.m. on Wednesday, March 20,

2019 at Midway Hall, 728 Midway,
Seguin, Texas. Participants may provide
written comments at either of these
public scoping meetings.

ADDRESSES: The project website

www. TXRecapitalizationEIS.com
provides more information on the EIS
and can be used to submit scoping
comments. Scoping comments may also
be submitted to Mr. Christopher Moore,
(210) 925-2728, AFCEC/CZN; Attn: T—
X Recapitalization EIS; 2261 Hughes
Ave, Suite 155; JBSA Lackland, TX
78236-9853, christopher.moore.114@
us.af.mil. Comments will be accepted at
any time during the environmental
impact analysis process. However, to
ensure the USAF has sufficient time to
consider public input in the preparation
of the Draft EIS, scoping comments
should be submitted in English to the
website or the address listed above by
April 5, 2019.

SUPPLEMENTARY INFORMATION: The USAF
intends to prepare an EIS to address the
proposed replacement of the T-38C
aircraft with the T-X aircraft and
evaluate alternatives with varying levels
of aircraft operations, five military
construction projects and additional
minor facility renovations at JBSA-
Randolph.

Scoping and Agency Coordination: To
effectively define the full range of issues
to be evaluated in the EIS, the USAF
will determine the scope of the analysis
by soliciting comments from interested
local, state and federal elected officials
and agencies, as well as interested
members of the public and others. A
scoping meeting will be held in
Universal City and the City of Seguin
and the scheduled dates, times, and
locations for the scoping meetings will
also be published in local media a
minimum of 15 days prior to the
scoping meeting. The USAF also
welcomes comments under Section 106
of the National Historic Preservation Act
(36 Code of Federal Regulations 800)
regarding the identification of or effects
on historic properties.

If you have comments or would like
to become a consulting party in the
Section 106 process, please visit the
project website or contact Mr.
Christopher Moore, AFCEC/CZN at the
address above.

Henry Williams,

Acting Air Force Federal Register Liaison
Officer.

[FR Doc. 2019-01225 Filed 2—-5-19; 8:45 am]
BILLING CODE 5001-10-P
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DEPARTMENT OF DEFENSE
Office of the Secretary

Science, Mathematics, and Research
for Transformation (SMART) Defense
Education Program

AGENCY: Office of the Under Secretary of
Defense for Research and Engineering,
DoD.

ACTION: SMART notice.

SUMMARY: The Science, Mathematics,
and Research for Transformation
(SMART) Defense Education Program is
a Department of Defense (DoD)
scholarship for service program that was
established in 2005 as a means to recruit
and retain civilian scientists and
engineers working at DoD laboratories
and facilities. The initial pilot program
was made permanent by Congress in
2006. From 2005 to 2017, the SMART
program has awarded 2,386
scholarships across 19 science,
technology, engineering, and
mathematics (STEM) disciplines
(identified by DoD as critical workforce
needs) and placed scholars from all 50
states, the District of Columbia, and
Puerto Rico at 162 DoD laboratories and
facilities. This notice informs the public
that applicants are solicited annually to
participate in the SMART Program.
FOR FURTHER INFORMATION CONTACT:
Tylar Temple: 571-372-6535, email:
osd.smart@mail.mil.
SUPPLEMENTARY INFORMATION: The DoD
Science, Mathematics, and Research for
Transformation (SMART) Defense
Education Program, (SMART Program)
authorized by 10 U.S.C. 2192a is part of
the National Defense Education
Program. The SMART Program is public
funded using the DoD appropriations
and is designed to increase the number
of new civilian science, technology,
engineering, and mathematics (STEM)
entrants to the DoD; in addition the
SMART Program develops and retains
current DoD civilian STEM employees
that are critical to the national security
functions of the DoD and are needed in
the DoD workforce. SMART Program
awards scholarships, ranging from 1
year to 5 years, to undergraduate- and
graduate-level students pursuing a
degree in one of 19 technical
disciplines. Upon graduation,
participants fulfill a service
commitment with the DoD facility that
selected the participant for an award
(the sponsoring facility, or SF).

The SMART Program requires a
competitive application process.
Eligible persons must be U.S. citizens at

the time of application, or a citizen of

a country the government of which is a
party to The Technical Cooperation
Program (TTCP) memorandum of
understanding of October 24, 1995; be
18 years or older at the time of entry
into the program, must participate in
summer internships at DoD laboratories;
willing to accept post-graduation
employment with the DoD, in good
standing with a minimum GPA of 3.0 on
a 4.0 scale; (2) pursuing an associate,
undergraduate or advanced degree in
one of the 19 program-funded
disciplines, and (3) eligible to obtain
and maintain a secret level security
clearance.

Each year applicants may apply for
the program on line beginning in August
at http://smartscholarship.org. The
application process closes in December.
Starting in 2018, DoD will publish a
notice annually in the Federal Register
announcing the timeframe for
submitting applications. Information is
required so that the application may be
evaluated for compliance with statutory
eligibility requirements, academic merit,
and compatibility with DoD workforce
needs. See 10 U.S.C. Section 2192a(a).
The information collected consists of
applications submitted by members of
the general public and current DoD
personnel who actively choose to
become involved in the SMART
Program and thus become subject to
information collection. The applications
may include information on academic
records, community and volunteer
activities, letters of recommendations
from faculty and community leaders, a
list of publications, work experience,
certification of citizenship and personal
contact information. This information is
necessary to evaluate and rank each
candidate’s credentials for awarding
scholarships and determining whether
the candidate meets specific DoD
facility workforce needs. The collection
of this information has been approved
by the Office of Management and
Budget (OMB) in accordance with the
requirements of the Paperwork
Reduction Act and assigned OMB
Control Number 0704-0466.

The DoD Components select SMART
Program awardees. SMART Program
awards are finalized and communicated
to the awardee not later than May 15 of
each year, provided monies have been
appropriated by Congress. In order to
receive financial assistance through the
SMART Program, the awardee must sign
a service agreement. See 10 U.S.C.
Section 2192a(c). The period of
obligated service for a recipient of

financial assistance is the total period of
pursuit of a degree that is covered by
such financial assistance. See 10 U.S.C.
Section 2192a(c)(2). The period of
obligated service is in addition to any
other period for which the recipient is
obligated to serve in the civil service of
the United States. Pursuant to 10 U.S.C.
2192a(d), the Secretary may appoint to
the excepted service an individual who
successfully completed the SMART
program.

A SMART Program participant is in
default of the service agreement if the
participant (1) voluntarily fails to
complete the educational program; (2)
fails to maintain satisfactory academic
progress; (3) voluntarily terminates
employment with the DoD or (4) is
removed from employment with DoD on
the basis of misconduct. When there is
a default of a service agreement, the
DoD Component head executing the
SMART Program will determine the
appropriate amount to be recouped by
the United States in accordance with the
provisions of 10 U.S.C. 2192a(e).

Dated: February 1, 2019.

Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2019-01313 Filed 2—-5-19; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

[Transmittal No. 18-08]

Arms Sales Notification

AGENCY: Defense Security Cooperation
Agency, Department of Defense.

ACTION: Arms sales notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of an
arms sales notification.

FOR FURTHER INFORMATION CONTACT:
Karma Job at karma.d.job.civ@mail.mil
or (703) 697—-8976.

SUPPLEMENTARY INFORMATION: This
36(b)(1) arms sales notification is
published to fulfill the requirements of
section 155 of Public Law 104-164
dated July 21, 1996. The following is a
copy of a letter to the Speaker of the
House of Representatives, Transmittal
18-08 with attached Policy Justification.

Dated: February 1, 2019.
Shelly E. Finke,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.
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DEFENSE SECURITY COOPERATION AGENCY
201 12™ STREET SOUTH, STE 203
ARLINGTON, VA 22202-5408

The Honorable Paul D. Ryan
Speaker of the House
U.S. House of Representatives
H-209, The Capitol
Washington, DC 20515
Dear Mr. Speaker:

Pursuant to the reporting requirements of Section 36(b)(1) of the Arms Export Control

“Act, as amended, we are forwarding herewith Transmittal No. 18-08, taﬂmming the Army’s

proposed Letter(s) of Offer and Acceptance to the Government of Morocco for defense articles

and services estimated to cost $1.259 billion. After this letter is delivered to your office, we plan

to issue a news release to notify the public of this proposed sale.

‘ §i~ \\4 i -
Charles W. Hooper/ 