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FEDERAL RESERVE SYSTEM

12 CFR Part 201
[Docket No. R—-1645]
RIN 7100 AF-34

Regulation A: Extensions of Credit by
Federal Reserve Banks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board of Governors of the
Federal Reserve System (“Board”) has
adopted final amendments to its
Regulation A to reflect the Board’s
approval of an increase in the rate for
primary credit at each Federal Reserve
Bank. The secondary credit rate at each
Reserve Bank automatically increased
by formula as a result of the Board’s
primary credit rate action.

DATES:

Effective date: The amendments to
part 201 (Regulation A) are effective
January 31, 2019.

Applicability date: The rate changes
for primary and secondary credit were
applicable on December 20, 2018.

FOR FURTHER INFORMATION CONTACT:
Clinton Chen, Senior Attorney (202/
452-3952), or Sophia Allison, Senior
Special Counsel (202/452-3565), Legal
Division, or Kristen Payne, Senior
Financial Institution & Policy Analyst
(202/452-2872), Division of Monetary
Affairs; for users of
Telecommunications Device for the Deaf
(TDD) only, contact 202/263-4869;
Board of Governors of the Federal
Reserve System, 20th and C Streets NW,
Washington, DC 20551.
SUPPLEMENTARY INFORMATION: The
Federal Reserve Banks make primary
and secondary credit available to
depository institutions as a backup
source of funding on a short-term basis,
usually overnight. The primary and
secondary credit rates are the interest
rates that the twelve Federal Reserve
Banks charge for extensions of credit

under these programs. In accordance
with the Federal Reserve Act, the
primary and secondary credit rates are
established by the boards of directors of
the Federal Reserve Banks, subject to
the review and determination of the
Board.

On December 19, 2018, the Board
voted to approve a V4 percentage point
increase in the primary credit rate in
effect at each of the twelve Federal
Reserve Banks, thereby increasing from
2.75 percent to 3.00 percent the rate that
each Reserve Bank charges for
extensions of primary credit. In
addition, the Board had previously
approved the renewal of the secondary
credit rate formula, the primary credit
rate plus 50 basis points. Under the
formula, the secondary credit rate in
effect at each of the twelve Federal
Reserve Banks increased by a
percentage point as a result of the
Board’s primary credit rate action,
thereby increasing from 3.25 percent to
3.50 percent the rate that each Reserve
Bank charges for extensions of
secondary credit. The amendments to
Regulation A reflect these rate changes.

The %/ percentage point increase in
the primary credit rate was associated
with an increase in the target range for
the federal funds rate (from a target
range of 2 to 2V4 percent to a target
range of 2V to 272 percent) announced
by the Federal Open Market Committee
on December 19, 2018, as described in
the Board’s amendment of its Regulation
D published elsewhere in this issue of
the Federal Register.

Administrative Procedure Act

In general, the Administrative
Procedure Act (“APA”)? imposes three
principal requirements when an agency
promulgates legislative rules (rules
made pursuant to congressionally
delegated authority): (1) Publication
with adequate notice of a proposed rule;
(2) followed by a meaningful
opportunity for the public to comment
on the rule’s content; and (3)
publication of the final rule not less
than 30 days before its effective date.
The APA provides that notice and
comment procedures do not apply if the
agency for good cause finds them to be
‘“‘unnecessary, impracticable, or contrary
to the public interest.”” 2 Section 553(d)
of the APA also provides that

15 U.S.C. 551 et seq.
25 U.S.C. 553(b)(3)(A).

publication at least 30 days prior to a
rule’s effective date is not required for
(1) a substantive rule which grants or
recognizes an exemption or relieves a
restriction; (2) interpretive rules and
statements of policy; or (3) a rule for
which the agency finds good cause for
shortened notice and publishes its
reasoning with the rule.? The APA
further provides that the notice, public
comment, and delayed effective date
requirements of 5 U.S.C. 553 do not
apply ‘‘to the extent that there is
involved . . . a matter relating to agency
management or personnel or to public
property, loans, grants, benefits, or
contracts.” 4

Regulation A establishes the interest
rates that the twelve Reserve Banks
charge for extensions of primary credit
and secondary credit. The Board has
determined that the notice, public
comment, and delayed effective date
requirements of the APA do not apply
to these final amendments to Regulation
A for several reasons. The amendments
involve a matter relating to loans and
are therefore exempt under the terms of
the APA. In addition, the Board has
determined that notice, public
comment, and delayed effective date
would be unnecessary and contrary to
the public interest because delay in
implementation of changes to the rates
charged on primary credit and
secondary credit would permit insured
depository institutions to profit
improperly from the difference in the
current rate and the announced
increased rate. Finally, because delay
would undermine the Board’s action in
responding to economic data and
conditions, the Board has determined
that “good cause” exists within the
meaning of the APA to dispense with
the notice, public comment, and
delayed effective date procedures of the
APA with respect to the final
amendments to Regulation A.

Regulatory Flexibility Analysis

The Regulatory Flexibility Act
(“RFA”) does not apply to a rulemaking
where a general notice of proposed
rulemaking is not required.5 As noted
previously, a general notice of proposed
rulemaking is not required if the final
rule involves a matter relating to loans.
Furthermore, the Board has determined

35 U.S.C. 553(d).
45 U.S.C. 553(a)(2) (emphasis added).
55 U.S.C. 603, 604.
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that it is unnecessary and contrary to
the public interest to publish a general
notice of proposed rulemaking for this
final rule. Accordingly, the RFA’s
requirements relating to an initial and
final regulatory flexibility analysis do
not apply.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act (“PRA”) of 1995,6 the
Board reviewed the final rule under the
authority delegated to the Board by the
Office of Management and Budget. The
final rule contains no requirements
subject to the PRA.

12 CFR Chapter II
List of Subjects in 12 CFR Part 201

Banks, Banking, Federal Reserve
System, Reporting and recordkeeping.

Authority and Issuance

For the reasons set forth in the
preamble, the Board is amending 12
CFR chapter II to read as follows:

PART 201—EXTENSIONS OF CREDIT
BY FEDERAL RESERVE BANKS
(REGULATION A)

m 1. The authority citation for part 201
is revised to read as follows:

Authority: 12 U.S.C. 248(i)-(j), 343 et seq.,
347a, 347b, 347c, 348 et seq., 357, 374, 374a,
and 461.

m 2.In § 201.51, paragraphs (a) and (b)
are revised to read as follows:

§201.51 Interest rates applicable to credit
extended by a Federal Reserve Bank.2

(a) Primary credit. The interest rate at
each Federal Reserve Bank for primary
credit provided to depository
institutions under § 201.4(a) is 3.00
percent.

(b) Secondary credit. The interest rate
at each Federal Reserve Bank for
secondary credit provided to depository
institutions under § 201.4(b) is 3.50
percent.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, December 20, 2018.

Ann Misback,

Secretary of the Board.

[FR Doc. 2018-28423 Filed 1-30-19; 8:45 am]
BILLING CODE 6210-01-P

644 U.S.C. 3506; see 5 CFR part 1320, appendix
Al

3The primary, secondary, and seasonal credit
rates described in this section apply to both
advances and discounts made under the primary,
secondary, and seasonal credit programs,
respectively.

FEDERAL RESERVE SYSTEM

12 CFR Part 204

[Docket No. R-1646]

RIN 7100-AF35

Regulation D: Reserve Requirements
of Depository Institutions

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board of Governors of the
Federal Reserve System (‘“‘Board”) is
amending Regulation D (Reserve
Requirements of Depository Institutions)
to revise the rate of interest paid on
balances maintained to satisfy reserve
balance requirements (“IORR”) and the
rate of interest paid on excess balances
(“IOER”) maintained at Federal Reserve
Banks by or on behalf of eligible
institutions. The final amendments
specify that IORR is 2.40 percent and
IOER is 2.40 percent, a 0.20 percentage
point increase from their prior levels.
The amendments are intended to
enhance the role of such rates of interest
in moving the Federal funds rate into
the target range established by the
Federal Open Market Committee
(“FOMC” or “Committee”).

DATES:

Effective date: The amendments to
part 204 (Regulation D) are effective
January 31, 2019.

Applicability date: The IORR and
IOER rate changes were applicable on
December 20, 2018.

FOR FURTHER INFORMATION CONTACT:
Clinton Chen, Senior Attorney (202—
452-3952), or Sophia Allison, Senior
Special Counsel (202-452-3565), Legal
Division, or Kristen Payne, Senior
Financial Institution & Policy Analyst
(202-452-2872), or Laura Lipscomb,
Assistant Director (202—912-7964),
Division of Monetary Affairs; for users
of Telecommunications Device for the
Deaf (TDD) only, contact 202—-263-4869;
Board of Governors of the Federal
Reserve System, 20th and C Streets NW,
Washington, DC 20551.

SUPPLEMENTARY INFORMATION:
I. Statutory and Regulatory Background

For monetary policy purposes, section
19 of the Federal Reserve Act (“the
Act”’) imposes reserve requirements on
certain types of deposits and other
liabilities of depository institutions.?
Regulation D, which implements section
19 of the Act, requires that a depository
institution meet reserve requirements by
holding cash in its vault, or if vault cash

112 U.S.C. 461(b).

is insufficient, by maintaining a balance
in an account at a Federal Reserve Bank
(“Reserve Bank’’).2 Section 19 also
provides that balances maintained by or
on behalf of certain institutions in an
account at a Reserve Bank may receive
earnings to be paid by the Reserve Bank
at least once each quarter, at a rate or
rates not to exceed the general level of
short-term interest rates.? Institutions
that are eligible to receive earnings on
their balances held at Reserve Banks
(“eligible institutions”) include
depository institutions and certain other
institutions.* Section 19 also provides
that the Board may prescribe regulations
concerning the payment of earnings on
balances at a Reserve Bank.5 Prior to
these amendments, Regulation D
specified a rate of 2.20 percent for both
IORR and IOER.6

II. Amendments to IORR and IOER

The Board is amending § 204.10(b)(5)
of Regulation D to specify that IORR is
2.40 percent and IOER is 2.40 percent.
This 0.20 percentage point increase in
the IORR and IOER was associated with
an increase in the target range for the
federal funds rate, from a target range of
2 to 274 percent to a target range of 274
to 2V2 percent, announced by the FOMC
on December 19, 2018, with an effective
date of December 20, 2018. The FOMC'’s
press release on the same day as the
announcement noted that:

Information received since the Federal
Open Market Committee met in November
indicates that the labor market has continued
to strengthen and that economic activity has
been rising at a strong rate. Job gains have
been strong, on average, in recent months,
and the unemployment rate has remained
low. Household spending has continued to
grow strongly, while growth of business fixed
investment has moderated from its rapid
pace earlier in the year. On a 12-month basis,
both overall inflation and inflation for items
other than food and energy remain near 2
percent. Indicators of longer-term inflation
expectations are little changed, on balance.

Consistent with its statutory mandate, the
Committee seeks to foster maximum
employment and price stability. The
Committee judges that some further gradual
increases in the target range for the federal
funds rate will be consistent with sustained
expansion of economic activity, strong labor
market conditions, and inflation near the
Committee’s symmetric 2 percent objective
over the medium term. The Committee
judges that risks to the economic outlook are
roughly balanced, but will continue to
monitor global economic and financial

212 CFR 204.5(a)(1).

312 U.S.C. 461(b)(1)(A) & (b)(12)(A).

4See 12 U.S.C. 461(b)(1)(A) & (b)(12)(C); see also
12 CFR 204.2(y).

5See 12 U.S.C. 461(b)(12)(B).

6 See 12 CFR 204.10(b)(5).
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fOl; the econfomltfl 011510015- vod lab public comment woulq prevent'the (percent)
ma?k‘éltec‘:/gf dii?gli:inglinf?;(gglcl ethea or Board’s action from being effective as
Committee decided to raise the iarget range Promptly as necessary in the p}lth ORR v 249
for the federal funds rate to 2va to 2% interest and would not otherwise serve ~ 1OER v 2.40
percent. any useful purpose. Notice, public

* * * * *

A Federal Reserve Implementation
note released simultaneously with the
announcement stated:

The Board of Governors of the Federal
Reserve System voted unanimously to raise
the interest rate paid on required and excess
reserve balances to 2.40 percent, effective
December 20, 2018. Setting the interest rate
paid on required and excess reserve balances
10 basis points below the top of the target
range for the federal funds rate is intended
to foster trading in the federal funds market
at rates well within the FOMC'’s target range.

As aresult, the Board is amending
§204.10(b)(5) of Regulation D to change
IORR to 2.40 percent and IOER to 2.40
percent.

II1. Administrative Procedure Act

In general, the Administrative
Procedure Act (“APA”)7 imposes three
principal requirements when an agency
promulgates legislative rules (rules
made pursuant to congressionally
delegated authority): (1) Publication
with adequate notice of a proposed rule;
(2) followed by a meaningful
opportunity for the public to comment
on the rule’s content; and (3)
publication of the final rule not less
than 30 days before its effective date.
The APA provides that notice and
comment procedures do not apply if the
agency for good cause finds them to be
“unnecessary, impracticable, or contrary
to the public interest.” 8 Section 553(d)
of the APA also provides that
publication at least 30 days prior to a
rule’s effective date is not required for
(1) a substantive rule which grants or
recognizes an exemption or relieves a
restriction; (2) interpretive rules and
statements of policy; or (3) a rule for
which the agency finds good cause for
shortened notice and publishes its
reasoning with the rule.?

The Board has determined that good
cause exists for finding that the notice,
public comment, and delayed effective
date provisions of the APA are
unnecessary, impracticable, or contrary
to the public interest with respect to
these final amendments to Regulation D.
The rate increases for IORR and IOER
that are reflected in the final
amendments to Regulation D were made
with a view towards accommodating
commerce and business and with regard
to their bearing upon the general credit

75 U.S.C. 551 et seq.
85 U.S.C. 553(b)(3)(A).
95 U.S.C. 553(d).

comment, and a delayed effective date
would create uncertainty about the
finality and effectiveness of the Board’s
action and undermine the effectiveness
of that action. Accordingly, the Board
has determined that good cause exists to
dispense with the notice, public
comment, and delayed effective date
procedures of the APA with respect to
these final amendments to Regulation D.

IV. Regulatory Flexibility Analysis

The Regulatory Flexibility Act
(“RFA”’) does not apply to a rulemaking
where a general notice of proposed
rulemaking is not required.1? As noted
previously, the Board has determined
that it is unnecessary and contrary to
the public interest to publish a general
notice of proposed rulemaking for this
final rule. Accordingly, the RFA’s
requirements relating to an initial and
final regulatory flexibility analysis do

not apply.
V. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act (“PRA”) of 1995, the
Board reviewed the final rule under the
authority delegated to the Board by the
Office of Management and Budget. The
final rule contains no requirements
subject to the PRA.

List of Subjects in 12 CFR Part 204

Banks, Banking, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Board amends 12 CFR
part 204 as follows:

PART 204—RESERVE
REQUIREMENTS OF DEPOSITORY
INSTITUTIONS (REGULATION D)

m 1. The authority citation for part 204
continues to read as follows:

Authority: 12 U.S.C. 248(a), 248(c), 461,
601, 611, and 3105.

m 2. Section 204.10 is amended by
revising paragraph (b)(5) to read as
follows:

§204.10 Payment of interest on balances.
(b) * k%
(5) The rates for IORR and IOER are:

105 U.S.C. 603, 604.
1144 U.S.C. 3506; see 5 CFR part 1320, appendix
Al

By order of the Board of Governors of the
Federal Reserve System, December 20, 2018.

Ann Misback,

Secretary of the Board.

[FR Doc. 2018—28424 Filed 1-30-19; 8:45 am|
BILLING CODE 6210-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1003

RIN 3170-AA92

Home Mortgage Disclosure
(Regulation C) Adjustment to Asset-
Size Exemption Threshold

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule; official commentary.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is
amending the official commentary that
interprets the requirements of the
Bureau’s Regulation C (Home Mortgage
Disclosure) to reflect the asset-size
exemption threshold for banks, savings
associations, and credit unions based on
the annual percentage change in the
average of the Consumer Price Index for
Urban Wage Earners and Clerical
Workers (CPI-W). Based on the 2.6
percent increase in the average of the
CPI-W for the 12-month period ending
in November 2018, the exemption
threshold is adjusted to increase to $46
million from $45 million. Therefore,
banks, savings associations, and credit
unions with assets of $46 million or less
as of December 31, 2018, are exempt
from collecting data in 2019.

DATES: Effective date: This rule is
effective January 31, 2019.

Applicability date: This rule is
applicable on January 1, 2019,
consistent with relevant statutory or
regulatory provisions.

FOR FURTHER INFORMATION CONTACT:
Monique Chenault, Paralegal Specialist,
Office of Regulations, at (202) 435—7700.
If you require this document in an
alternative electronic format, please
contact CFPB_Accessibility@cfpb.gov.

SUPPLEMENTARY INFORMATION:
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I. Background

The Home Mortgage Disclosure Act of
1975 (HMDA) * requires most mortgage
lenders located in metropolitan areas to
collect data about their housing related
lending activity. Annually, lenders must
report their data to the appropriate
Federal agencies and make the data
available to the public. The Bureau’s
Regulation C2 implements HMDA.

Prior to 1997, HMDA exempted
certain depository institutions as
defined in HMDA (i.e., banks, savings
associations, and credit unions) with
assets totaling $10 million or less as of
the preceding year-end. In 1996, HMDA
was amended to expand the asset-size
exemption for these depository
institutions.? The amendment increased
the dollar amount of the asset-size
exemption threshold by requiring a one-
time adjustment of the $10 million
figure based on the percentage by which
the CPI-W for 1996 exceeded the
CPI-W for 1975, and it provided for
annual adjustments thereafter based on
the annual percentage increase in the
CPI-W, rounded to the nearest multiple
of $1 million.

The definition of “financial
institution” in § 1003.2(g) provides that
the Bureau will adjust the asset
threshold based on the year-to-year
change in the average of the CPI-W, not
seasonally adjusted, for each 12-month
period ending in November, rounded to
the nearest $1 million. For 2018, the
threshold was $45 million. During the
12-month period ending in November
2018, the average of the CPI-W
increased by 2.6 percent. As a result, the
exemption threshold is increased to $46
million for 2019. Thus, banks, savings
associations, and credit unions with
assets of $46 million or less as of
December 31, 2018, are exempt from
collecting data in 2019. An institution’s
exemption from collecting data in 2019
does not affect its responsibility to
report data it was required to collect in
2018.

II. Procedural Requirements

A. Administrative Procedure Act

Under the Administrative Procedure
Act (APA), notice and opportunity for
public comment are not required if the
Bureau finds that notice and public
comment are impracticable,
unnecessary, or contrary to the public
interest.4 Pursuant to this final rule,
comment 2(g)-2 in Regulation C,
supplement I, is amended to update the

112 U.S.C. 2801-2810.
212 CFR part 1003.
312 U.S.C. 2808(b).
45 U.S.C. 553(b)(B).

exemption threshold. The amendment
in this final rule is technical and non-
discretionary, and it merely applies the
formula established by Regulation C for
determining any adjustments to the
exemption threshold. For these reasons,
the Bureau has determined that
publishing a notice of proposed
rulemaking and providing opportunity
for public comment are unnecessary.
Therefore, the amendment is adopted in
final form.

Section 553(d) of the APA generally
requires publication of a final rule not
less than 30 days before its effective
date, except (1) a substantive rule which
grants or recognizes an exemption or
relieves a restriction; (2) interpretive
rules and statements of policy; or (3) as
otherwise provided by the agency for
good cause found and published with
the rule.5 At a minimum, the Bureau
believes the amendments fall under the
third exception to section 553(d). The
Bureau finds that there is good cause to
make the amendments effective on
January 31, 2019. The amendment in
this final rule is technical and non-
discretionary, and it applies the method
previously established in the agency’s
regulations for determining adjustments
to the threshold.

B. Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the Regulatory
Flexibility Act does not require an
initial or final regulatory flexibility
analysis.®

C. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 19957, the agency
reviewed this final rule. No collections
of information pursuant to the
Paperwork Reduction Act are contained
in the final rule.

D. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Bureau
will submit a report containing this rule
and other required information to the
United States Senate, the United States
House of Representatives, and the
Comptroller General of the United
States prior to the rule taking effect. The
Office of Information and Regulatory
Affairs (OIRA) has designated this rule
as not a “‘major rule” as defined by 5
U.S.C. 804(2).

List of Subjects in 12 CFR Part 1003
Banking, Banks, Credit unions,
Mortgages, National banks, Reporting

55 U.S.C. 553(d).
65 U.S.C. 603(a), 604(a).
744 U.S.C. 3506; 5 CFR part 1320.

and recordkeeping requirements,
Savings associations.

Authority and Issuance

For the reasons set forth above, the
Bureau amends Regulation C, 12 CFR
part 1003, as set forth below:

PART 1003—HOME MORTGAGE
DISCLOSURE (REGULATION C)

m 1. The authority citation for part 1003
continues to read as follows:

Authority: 12 U.S.C. 2803, 2804, 2805,
5512, 5581.

m 2. In supplement I to part 1003, under
Section 1003.2—Definitions, 2(g)
Financial Institution is revised to read
as follows:

Supplement I to Part 1003—Official
Interpretations

* * * * *

Section 1003.2—Definitions

* * * * *

2(g) Financial Institution.

1. Preceding calendar year and preceding
December 31. The definition of financial
institution refers both to the preceding
calendar year and the preceding December
31. These terms refer to the calendar year and
the December 31 preceding the current
calendar year. For example, in 2019, the
preceding calendar year is 2018 and the
preceding December 31 is December 31,
2018. Accordingly, in 2019, Financial
Institution A satisfies the asset-size threshold
described in § 1003.2(g)(1)(i) if its assets
exceeded the threshold specified in comment
2(g)-2 on December 31, 2018. Likewise, in
2020, Financial Institution A does not meet
the loan-volume test described in
§1003.2(g)(1)(v)(A) if it originated fewer than
25 closed-end mortgage loans during either
2018 or 2019.

2. Adjustment of exemption threshold for
banks, savings associations, and credit
unions. For data collection in 2019, the asset-
size exemption threshold is $46 million.
Banks, savings associations, and credit
unions with assets at or below $46 million
as of December 31, 2018, are exempt from
collecting data for 2019.

3. Merger or acquisition—coverage of
surviving or newly formed institution. After
a merger or acquisition, the surviving or
newly formed institution is a financial
institution under § 1003.2(g) if it, considering
the combined assets, location, and lending
activity of the surviving or newly formed
institution and the merged or acquired
institutions or acquired branches, satisfies
the criteria included in § 1003.2(g). For
example, A and B merge. The surviving or
newly formed institution meets the loan
threshold described in § 1003.2(g)(1)(v)(B) if
the surviving or newly formed institution, A,
and B originated a combined total of at least
500 open-end lines of credit in each of the
two preceding calendar years. Likewise, the
surviving or newly formed institution meets
the asset-size threshold in § 1003.2(g)(1)(i) if
its assets and the combined assets of A and
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B on December 31 of the preceding calendar
year exceeded the threshold described in
§1003.2(g)(1)(i). Comment 2(g)—4 discusses a
financial institution’s responsibilities during
the calendar year of a merger.

4. Merger or acquisition—coverage for
calendar year of merger or acquisition. The
scenarios described below illustrate a
financial institution’s responsibilities for the
calendar year of a merger or acquisition. For
purposes of these illustrations, a “‘covered
institution” means a financial institution, as
defined in § 1003.2(g), that is not exempt
from reporting under § 1003.3(a), and ‘“‘an
institution that is not covered”” means either
an institution that is not a financial
institution, as defined in § 1003.2(g), or an
institution that is exempt from reporting
under §1003.3(a).

i. Two institutions that are not covered
merge. The surviving or newly formed
institution meets all of the requirements
necessary to be a covered institution. No data
collection is required for the calendar year of
the merger (even though the merger creates
an institution that meets all of the
requirements necessary to be a covered
institution). When a branch office of an
institution that is not covered is acquired by
another institution that is not covered, and
the acquisition results in a covered
institution, no data collection is required for
the calendar year of the acquisition.

ii. A covered institution and an institution
that is not covered merge. The covered
institution is the surviving institution, or a
new covered institution is formed. For the
calendar year of the merger, data collection
is required for covered loans and
applications handled in the offices of the
merged institution that was previously
covered and is optional for covered loans and
applications handled in offices of the merged
institution that was previously not covered.
When a covered institution acquires a branch
office of an institution that is not covered,
data collection is optional for covered loans
and applications handled by the acquired
branch office for the calendar year of the
acquisition.

iii. A covered institution and an institution
that is not covered merge. The institution
that is not covered is the surviving
institution, or a new institution that is not
covered is formed. For the calendar year of
the merger, data collection is required for
covered loans and applications handled in
offices of the previously covered institution
that took place prior to the merger. After the
merger date, data collection is optional for
covered loans and applications handled in
the offices of the institution that was
previously covered. When an institution
remains not covered after acquiring a branch
office of a covered institution, data collection
is required for transactions of the acquired
branch office that take place prior to the
acquisition. Data collection by the acquired
branch office is optional for transactions
taking place in the remainder of the calendar
year after the acquisition.

iv. Two covered institutions merge. The
surviving or newly formed institution is a
covered institution. Data collection is
required for the entire calendar year of the
merger. The surviving or newly formed

institution files either a consolidated
submission or separate submissions for that
calendar year. When a covered institution
acquires a branch office of a covered
institution, data collection is required for the
entire calendar year of the merger. Data for
the acquired branch office may be submitted
by either institution.

5. Originations. Whether an institution is a
financial institution depends in part on
whether the institution originated at least 25
closed-end mortgage loans in each of the two
preceding calendar years or at least 500 open-
end lines of credit in each of the two
preceding calendar years. Comments 4(a)-2
through —4 discuss whether activities with
respect to a particular closed-end mortgage
loan or open-end line of credit constitute an
origination for purposes of § 1003.2(g).

6. Branches of foreign banks—treated as
banks. A Federal branch or a State-licensed
or insured branch of a foreign bank that
meets the definition of a “bank’”” under
section 3(a)(1) of the Federal Deposit
Insurance Act (12 U.S.C. 1813(a)) is a bank
for the purposes of § 1003.2(g).

7. Branches and offices of foreign banks
and other entities—treated as nondepository
financial institutions. A Federal agency,
State-licensed agency, State-licensed
uninsured branch of a foreign bank,
commercial lending company owned or
controlled by a foreign bank, or entity
operating under section 25 or 25A of the
Federal Reserve Act, 12 U.S.C. 601 and 611
(Edge Act and agreement corporations) may
not meet the definition of “bank” under the
Federal Deposit Insurance Act and may
thereby fail to satisfy the definition of a
depository financial institution under
§1003.2(g)(1). An entity is nonetheless a
financial institution if it meets the definition
of nondepository financial institution under
§1003.2(g)(2).

* * * * *
Dated: December 20, 2018.

Kathleen Kraninger,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 2018-28373 Filed 1-29-19; 8:45 am]
BILLING CODE 4810-AM-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1022
RIN 3170-AA94

Fair Credit Reporting Act Disclosures

AGENCY: Bureau of Consumer Financial
Protection.
ACTION: Final rule.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is
amending Regulation V, which
implements the Fair Credit Reporting
Act (FCRA), to add a section
establishing a maximum allowable
charge for disclosures by a consumer
reporting agency to a consumer

pursuant to FCRA section 609. The
Bureau is also amending Regulation V to
add an appendix setting forth the
statutory requirements for determining
the maximum allowable charge;
announcing the maximum charge for
2019; and preserving a list of historical
maximum allowable charges.
Historically, the Bureau has published
these FCRA annual adjustments as a
notice. The Bureau is now codifying
those notices and adding a provision to
Regulation V to track the FCRA’s
provisions concerning the annual
maximum allowable charge.
DATES: Effective date: This rule is
effective January 31, 2019.
Applicability date: This rule is
applicable on January 1, 2019,
consistent with relevant statutory
provisions.

FOR FURTHER INFORMATION CONTACT: Seth
Caffrey, Senior Counsel; or Monique
Chenault, Paralegal Specialist at (202)
435-7700 or https://
reginquiries.consumerfinance.gov. If
you require this document in an
alternative electronic format, please
contact CFPB_Accessibility@cfpb.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Under section 609 of the FCRA, a
consumer reporting agency must, upon
a consumer’s request, disclose to the
consumer information in the consumer’s
file.1 Section 612(a) of the FCRA gives
consumers the right to a free file
disclosure upon request once every 12
months from the nationwide consumer
reporting agencies and nationwide
specialty consumer reporting agencies.2
Section 612 of the FCRA also gives
consumers the right to a free file
disclosure under certain other, specified
circumstances.? Where the consumer is
not entitled to a free file disclosure,
section 612(f)(1)(A) of the FCRA
provides that a consumer reporting
agency may impose a reasonable charge
on a consumer for making a file
disclosure. Section 612(f)(1)(A) of the
FCRA provides that the charge for such
a disclosure shall not exceed $8.00 and
shall be indicated to the consumer
before making the file disclosure.+

Section 612(f)(2) of the FCRA also
states that the $8.00 maximum amount
shall increase on January 1 of each year,

115 U.S.C. 1681g.

215 U.S.C. 1681j(a).

315 U.S.C. 1681j(b)—(d). The maximum allowable
charge announced by the Bureau does not apply to
requests made under Section 612(a)—(d) of the
FCRA. The charge does apply when a consumer
who orders a file disclosure has already received a
free annual file disclosure and does not otherwise
qualify for an additional free file disclosure.

415 U.S.C. 1681j(f)(1)(A).
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based proportionally on changes in the
Consumer Price Index, with fractional
changes rounded to the nearest fifty
cents.5 Such increases are based on the
Consumer Price Index for All Urban
Consumers (CPI-U), which is the most
general Consumer Price Index and
covers all urban consumers and all
items.

Prior to 2011, the Federal Trade
Commission (FTC) set the maximum
allowable charge under section 612(f) of
the FCRA (the “annual adjustment”).
The FTC set these amounts by issuing
a notice rather than by issuing a rule. In
2011, the responsibility for setting the
maximum allowable charge transferred
from the FTC to the Bureau pursuant to
the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank
Act).8 Consistent with the FTC’s
historical practice, the Bureau has
continued to publish the FCRA annual
adjustment as a notice.” To underscore
for stakeholders that the FCRA annual
adjustment amount is legally binding,
the Bureau is now issuing a final rule to
add a provision to Regulation V (Fair
Credit Reporting) to codify a maximum
allowable charge for disclosures by a
consumer reporting agency to a
consumer pursuant to FCRA section 609
and to announce the annual maximum
allowable charge.

II. 2019 Annual Adjustment

For 2019, the ceiling on allowable
charges under section 612(f) of the
FCRA will be $12.50. The Bureau is
using the $8.00 amount set forth in
section 612(f)(1)(A)@3) of the FCRA as
the baseline for its calculation of the
increase in the ceiling on reasonable
charges for certain disclosures made
under section 609 of the FCRA. Since
the effective date of section 612(a) was
September 30, 1997, the Bureau
calculated the proportional increase in
the CPI-U from September 1997 to
September 2018. The Bureau then
determined what modification, if any,
from the original base of $8.00 should
be made effective for 2019, given the
requirement that fractional changes be
rounded to the nearest fifty cents.

Between September 1997 and
September 2018, the CPI-U increased by
56.59 percent from an index value of
161.2 in September 1997 to a value of
252.439 in September 2018. An increase
of 56.59 percent in the $8.00 base figure

515 U.S.C. 1681j(f)(2).

6 Public Law 111-203, section 1088, 124 Stat.
2086 (2010).

777 FR 20011 (Apr. 3, 2012); 77 FR 74831 (Dec.
18, 2012), 78 FR 79410 (Dec. 30, 2013); 79 FR 74068
(Dec. 15, 2014); 80 FR 72711 (Nov. 20, 2015); 81
FR 81745 (Nov. 18, 2016); 82 FR 53481 (Nov. 16,
2017).

would lead to a figure of $12.53.
However, because the statute directs
that the resulting figure be rounded to
the nearest $0.50, the maximum
allowable charge is $12.50. The Bureau
therefore determines that the maximum
allowable charge for the year 2019 will
be $12.50.

III. Legal Authority and Effective Date

The Bureau issues this rule pursuant
to its authority under the FCRA and the
Dodd-Frank Act. Effective July 21, 2011,
section 1061 of the Dodd-Frank Act?
transferred to the Bureau the rulemaking
and certain other authorities of the FTC
and the prudential regulators relating to
the enumerated consumer laws,
including most rulemaking authority
under the FCRA.® Likewise, section
1088 of the Dodd-Frank Act made
conforming amendments to the FCRA,
transferring rulemaking authority under
much of the FCRA to the Bureau.1? As
amended by the Dodd-Frank Act, the
FCRA generally authorizes the Bureau
to issue regulations ““as may be
necessary or appropriate to administer
and carry out the purposes and
objectives of [the FCRA], and to prevent
evasions thereof or to facilitate
compliance therewith.” 11 Additionally,
FCRA section 612(f)(2) specifically
directs the Bureau to annually modify
the maximum allowable charge for
consumer file disclosures based on
changes to the Consumer Price Index.12

This final rule is effective on January
31, 2019.

IV. Administrative Procedure Act
(APA)

Under the Administrative Procedure
Act (APA), notice and opportunity for
public comment are not required if the
Bureau for good cause finds that notice
and public comment are impracticable,
unnecessary, or contrary to the public
interest. 5 U.S.C. 553(b)(B). The annual
adjustment to the maximum allowable
charge under section 612(f) of the FCRA
is technical, routine, and
nondiscretionary: Each year, the Bureau
takes the $8.00 figure set forth in the
statute and applies the adjustment
formula also set forth in the statute to
arrive at the maximum allowable
charge. The annual adjustment to the
maximum allowable charge merely
codifies the result of the calculation

8 Public Law 111-203, 124 Stat. 2035 (2010).

9Section 1002(12)(F) of the Dodd-Frank Act
designates most of the FCRA as an ‘‘enumerated
consumer law.” Public Law 111-203, 124 Stat. 1957
(2010).

10 Public Law 111-203, 124 Stat. 2086 (2010).

11Public Law 11-203, section 1088(a)10)(E), 124
Stat. 2090 (2010) (codified at 15 U.S.C. 1681s(e).

1215 U.S.C. 1681j(f)(2).

prescribed by Congress. The
amendments to Regulation V are also
technical. The new regulatory text and
appendix track the FCRA. For these
reasons, the Bureau has determined that
publishing a notice of proposed
rulemaking and providing opportunity
for public comment are unnecessary.
Therefore, the amendments are adopted
in final form.

Section 553(d) of the APA generally
requires publication of a final rule not
less than 30 days before its effective
date, except: (1) A substantive rule
which grants or recognizes an
exemption or relieves a restriction; (2)
interpretive rules and statements of
policy; or (3) as otherwise provided by
the agency for good cause found and
published with the rule. 5 U.S.C. 553(d).
At a minimum, the Bureau believes the
amendments fall under the third
exception to section 553(d). As
mentioned above, the annual
adjustment and the amendments to
Regulation V are technical. The
amendments codify the language of the
FCRA, and the annual adjustment
merely applies the statutory method for
adjusting the maximum allowable
charge and follows the statutory
directive to make the annual adjustment
each year.

V. Regulatory Flexibility Act (RFA)

The Regulatory Flexibility Act (RFA)
does not apply to a rulemaking where
general notice of proposed rulemaking
is not required.'3 As noted previously,
the Bureau has determined that it is
unnecessary to publish a general notice
of proposed rulemaking for this rule.
Accordingly the RFA’s requirements
relating to an initial and final regulatory
flexibility analysis do not apply.

VI. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501 et seq.),
Federal agencies are generally required
to seek the Office of Management and
Budget (OMB) approval for information
collection requirements prior to
implementation. According to the PRA,
the Bureau may not conduct or sponsor,
and, notwithstanding any other
provision of law, a person is not
required to respond to an information
collection unless the information
collection displays currently a valid
control number assigned by OMB. The
information requested by Regulation V
has been previously approved by OMB
and assigned OMB control number
3170-0002. It expires on 08/31/2020.
The Bureau has determined that the
revisions to this Policy do not introduce

135 U.S.C. 603(a), 604(a).
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any new or substantively or materially
revised collections of information
beyond what has been previously
approved by OMB.

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Bureau
will submit a report containing this rule
and other required information to the
United States Senate, the United States
House of Representatives, and the
Comptroller General of the United
States prior to the rule taking effect. The
Office of Information and Regulatory
Affairs (OIRA) has designated this rule
as not a “major rule”” as defined by 5
U.S.C. 804(2).

List of Subjects in 12 CFR Part 1022

Banks, Banking, Consumer protection,
Credit unions, Fair Credit Reporting
Act, Holding companies, National
banks, Privacy, Reporting and
recordkeeping requirements, Savings
associations, State member banks.

Authority and Issuance

For the reasons set forth above, the
Bureau amends Regulation V, 12 CFR
part 1022, as set forth below:

PART 1022—FAIR CREDIT
REPORTING (REGULATION V)

m 1. The authority citation for part 1022
continues to read as follows:

Authority: 12 U.S.C. 5512, 5581; 15 U.S.C.
1681a, 1681b, 1681c, 1681c—1, 1681e, 1681g,
1681i, 1681j, 1681m, 1681s, 1681s—2, 1681s—
3, and 1681t; Sec. 214, Public Law 108-159,
117 Stat. 1952.

Subpart O—Miscellaneous Duties of
Consumer Reporting Agencies

m 2. Section 1022.141 is added to read
as follows:

§1022.141
disclosures.
Pursuant to section 612(f) of the
FCRA, 15 U.S.C. 1681j(f), the charge
imposed by a consumer reporting
agency for a disclosure to the consumer
pursuant to section 609 of the FCRA, 15
U.S.C. 1681g, shall not exceed the
maximum allowable charge set by the
Bureau.
m 3. Appendix O is added to read as
follows:

Appendix O to Part 1022—Reasonable
Charges for Certain Disclosures

Section 612(f) of the FCRA, 15 U.S.C.
1681j(f), directs the Bureau to increase the
maximum allowable charge a consumer
reporting agency may impose for making a
disclosure to the consumer pursuant to
section 609 of the FCRA, 15 U.S.C. 1681g, on
January 1 of each year, based proportionally

Reasonable charges for certain

on changes in the Consumer Price Index,
with fractional changes rounded to the
nearest fifty cents. The Bureau will publish
notice of the maximum allowable charge
each year by amending this appendix. For
calendar year 2019, the maximum allowable
charge is $12.50. For historical purposes:

1. For calendar year 2012, the maximum
allowable disclosure charge was $11.50.

2. For calendar year 2013, the maximum
allowable disclosure charge was $11.50.

3. For calendar year 2014, the maximum
allowable disclosure charge was $11.50.

4. For calendar year 2015, the maximum
allowable disclosure charge was $12.00.

5. For calendar year 2016, the maximum
allowable disclosure charge was $12.00.

6. For calendar year 2017, the maximum
allowable disclosure charge was $12.00.

7. For calendar year 2018, the maximum
allowable disclosure charge was $12.00.

8. For calendar year 2019, the maximum
allowable disclosure charge is $12.50.

Dated: December 21, 2018.
Kathleen Kraninger,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 2018-28372 Filed 1-29-19; 8:45 am]
BILLING CODE 4810-AM-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1083
[Docket No. CFPB—2018-0034]
RIN 3170-AA62

Civil Penalty Inflation Adjustments

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is
amending its rule that specifies the time
period for which adjusted civil penalty
amounts would be applied to conduct
within its jurisdiction and is also
adjusting specific civil penalty amounts
in that rule to account for inflation. On
June 14, 2016, the Bureau issued an
interim final rule (IFR) to implement the
Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended by
the Debt Collection Improvement Act of
1996 and further amended by the
Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015 (Inflation Adjustment Act). On
October 12, 2018, the Bureau sought
notice and comment on a proposed
amendment to the IFR to specify that
the adjusted civil penalties only apply
to assessments whose associated
violations occurred on, or after,
November 2, 2015 (the date the 2015
Inflation Adjustment Act amendments
were signed into law). This rule

finalizes the IFR and proposed
amendment; it also adjusts for inflation
the maximum amount of each civil
penalty within the Bureau’s jurisdiction.

DATES: This rule is effective on January
31, 2019.

FOR FURTHER INFORMATION CONTACT:
Shelley Thompson, Counsel or Monique
Chenault, Paralegal Specialist, Office of
Regulations, at (202) 435-7700 or
https://
reginquiries.consumerfinance.gov. If
you require this document in an
alternative electronic format, please
contact CFPB_Accessibility@cfpb.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended
by the Debt Collection Improvement Act
of 1996 2 and further amended by the
Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015 (Inflation Adjustment Act),3
directs Federal agencies to adjust for
inflation the civil penalty amounts
within their jurisdiction not later than
July 1, 2016, and then not later than
January 15 every year thereafter.# Each
agency was required to make the 2016
one-time catch-up adjustments through
an interim final rule published in the
Federal Register. On June 14, 2016, the
Bureau published its interim final rule
(IFR) to make the initial catch-up
adjustments to civil penalties within the
Bureau’s jurisdiction.® The June 2016
IFR created a new part 1083 and in
§1083.1 established the inflation-
adjusted maximum amounts for each
civil penalty within the Bureau’s
jurisdiction.® The Bureau received no
comments in response to the IFR, which
became effective on July 14, 2016.

The Inflation Adjustment Act also
requires subsequent adjustments to be
made annually and notwithstanding
section 553 of the Administrative
Procedure Act (APA).” The Bureau
annually adjusted its civil penalty

1Public Law 101-410, 104 Stat. 890.

2Public Law 104-134, section 31001(s)(1), 110
Stat. 1321, 1321-373.

3 Public Law 114-74, section 701, 129 Stat. 584,
599.

428 U.S.C. 2461 note. Section 1301(a) of the
Federal Reports Elimination Act of 1998, Public
Law 105-362, 112 Stat. 3293, also amended the
Inflation Adjustment Act by striking section 6,
which contained annual reporting requirements,
and redesignating section 7 as section 6, but did not
alter the civil penalty adjustment requirements.

581 FR 38569 (June 14, 2016). Although the
Bureau was not obligated to solicit comments for
the interim final rule, the Bureau invited public
comment and received none.

6 See 12 CFR 1083.1.

7 Inflation Adjustment Act section 4, codified at
28 U.S.C. 2461 note.
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amounts, as required by the Act,
through rules issued in January 2017
and January 2018.8

Specifically, the Act directs Federal
agencies to adjust annually each civil
penalty provided by law within the
jurisdiction of the agency by the “cost-
of-living adjustment.” ® The “cost-of-
living adjustment” is defined as the
percentage (if any) by which the
Consumer Price Index for all-urban
consumers (CPI-U) for the month of
October preceding the date of the
adjustment, exceeds the CPI-U for
October of the prior year.10 The Director
of the Office of Management and Budget
(OMB) is required to issue guidance
(OMB Guidance) every year by
December 15 to agencies on
implementing the annual civil penalty
inflation adjustments. Pursuant to the
Inflation Adjustment Act and OMB
Guidance, agencies must apply the
multiplier reflecting the “cost-of-living

adjustment” to the current penalty
amount and then round that amount to
the nearest dollar to determine the
annual adjustments.1? The adjustments
are designed to keep pace with inflation
so that civil penalties retain their
deterrent effect and promote compliance
with the law.12

In 2017, OMB issued guidance stating
that, “[flor the 2018 annual adjustment,
the new penalty amounts should apply
to penalties assessed after the effective
date of the 2018 annual adjustment—
which will be no later than January 15,
2018—including, if consistent with
agency policy, assessments whose
associated violations occurred on, or
after, November 2, 2015” (i.e., the date
the 2015 Amendments were signed into
law).13

On October 12, 2018, the Bureau
proposed to finalize the IFR consistent
with the 2017 OMB Guidance.
Specifically, the Bureau proposed to

revise § 1083.1(b) to provide that the
adjustments in paragraph (a) of the
section shall apply to civil penalties
assessed after January 15, 2019, whose
associated violations occurred on or
after November 2, 2015. The Bureau
received one relevant comment, from an
individual commenter, which was
supportive of the proposal. This rule
makes final the 2016 IFR with language
consistent with the 2017 OMB
Guidance.

For the 2019 annual adjustment, the
multiplier reflecting the “cost-of-living
adjustment” is 1.02522.14 Pursuant to
the Inflation Adjustment Act and OMB
Guidance, the Bureau multiplied each of
its civil penalty amounts by the “cost-
of-living adjustment” multiplier and
rounded to the nearest dollar.15

The new penalty amounts that apply
to civil penalties assessed after January
31, 2019, are as follows:

Penalt%/ OMB

Penalt amourts “cost-of-livin New penalt

Law descripti)(/)n established adjus’[ment”g am%unt Y

un_der 2018 multiplier
final rule

Consumer Financial Protection Act, 12 U.S.C. | Tier 1 penalty ........ccccccooiiiiiiiiiiiieiiieeesee $5,639 1.02522 $5,781
5565(c)(2)(A).

Consumer Financial Protection Act, 12 U.S.C. | Tier 2 penalty ........ccccovieriiiniiicicniineeeee 28,195 1.02522 28,906
5565(c)(2)(B).

Consumer Financial Protection Act, 12 U.S.C. | Tier 3 penalty .......ccccooemiiiiiiiiiiniiieeieeeees 1,127,799 1.02522 1,156,242
5565(c)(2)(C).

Interstate Land Sales Full Disclosure Act, 15 | Per violation ...........cccccceiiiiiiiiiieieiicciiieeeeee 1,964 1.02522 2,014
U.S.C. 1717a(a)(2).

Interstate Land Sales Full Disclosure Act, 15 | Annual Cap .....cccooiveeiiiieieiiiee e 1,963,870 1.02522 2,013,399
U.S.C. 1717a(a)(2).

Real Estate Settlement Procedures Act, 12 | Per failure ........ccccooovieeiiiiiiiiiieee e 92 1.02522 94
U.S.C. 2609(d)(1).

Real Estate Settlement Procedures Act, 12 | ANnual Cap .....cccooviiiiiiiiiiiiie e 184,767 1.02522 189,427
U.S.C. 2609(d)(1).

Real Estate Settlement Procedures Act, 12 | Per failure, where intentional ......................... 185 1.02522 190
U.S.C. 2609(d)(2)(A).

SAFE Act, 12 U.S.C. 5113(d)(2) ..ccceeeeiieeenne Per violation .........cccooieiiiiiiii e 28,474 1.02522 29,192

Truth in Lending Act, 15 U.S.C. 1639¢(k)(1) .. | First violation 11,279 1.02522 11,563

Truth in Lending Act, 15 U.S.C. 1639¢e(k)(2) .. | Subsequent violations .............ccccccverieennennnen. 22,556 1.02522 23,125

II. Legal Authority

The Bureau issues this final rule
pursuant to the Federal Civil Penalties
Inflation Adjustment Act of 1990,16 as
amended by the Debt Collection
Improvement Act of 1996 17 and further
amended by the Federal Civil Penalties

882 FR 3601 (Jan. 12, 2017); 83 FR 1525 (Jan. 12,
2018).

9Inflation Adjustment Act sections 4 and 5,
codified at 28 U.S.C. 2461 note.

10Inflation Adjustment Act sections 3 and 5,
codified at 28 U.S.C. 2461 note.

11Inflation Adjustment Act section 5, codified at
28 U.S.C. 2461 note; see also Memorandum to the
Exec. Dep’ts & Agencies from Mick Mulvaney,
Director, Office of Mgmt. & Budget (Dec. 14, 2018),
available at https://www.whitehouse.gov/wp-
content/uploads/2017/11/m_19_04.pdf.

Inflation Adjustment Act Improvements
Act of 2015,18 which requires the
Bureau to adjust for inflation the civil
penalties within its jurisdiction
according to a statutorily prescribed
formula.

12 See Inflation Adjustment Act section 2,
codified at 28 U.S.C. 2461 note.

13Memorandum to the Exec. Dep’ts & Agencies
from Mick Mulvaney, Director, Office of Mgmt. &
Budget, at 4 (Dec. 15, 2017), available at https://
www.whitehouse.gov/wp-content/uploads/2017/11/
M-18-03.pdf. OMB’s guidance issued in December
2016 (https://www.whitehouse.gov/sites/
whitehouse.gov/files/omb/memoranda/2017/m-17-
11 _0.pdf) contained similar language.

14 Memorandum to the Exec. Dep’ts & Agencies
from Mick Mulvaney, Director, Office of Mgmt. &
Budget (Dec. 14, 2018), available at https://

II1. Administrative Procedure Act

A. Notice and Comment

Under the APA, notice and
opportunity for public comment are not
required if the Bureau finds that notice
and public comment are impracticable,

www.whitehouse.gov/wp-content/uploads/2017/11/
m_19_04.pdf.

15In rounding to the nearest dollar, the Bureau
has rounded down where the digit immediately
following the decimal point is less than 5 and has
rounded up where the digit immediately following
the decimal point is 5 or greater.

16 Public Law 101-410, 104 Stat. 890.

17 Public Law 104—134, section 31001(s)(1), 110
Stat. 1321, 1321-373.

18 Public Law 114-74, section 701, 129 Stat. 584,
599.
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https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/memoranda/2017/m-17-11_0.pdf
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/memoranda/2017/m-17-11_0.pdf
https://www.whitehouse.gov/wp-content/uploads/2017/11/M-18-03.pdf
https://www.whitehouse.gov/wp-content/uploads/2017/11/M-18-03.pdf
https://www.whitehouse.gov/wp-content/uploads/2017/11/M-18-03.pdf
https://www.whitehouse.gov/wp-content/uploads/2017/11/m_19_04.pdf
https://www.whitehouse.gov/wp-content/uploads/2017/11/m_19_04.pdf
https://www.whitehouse.gov/wp-content/uploads/2017/11/m_19_04.pdf
https://www.whitehouse.gov/wp-content/uploads/2017/11/m_19_04.pdf
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unnecessary, or contrary to the public
interest.19 The Bureau so finds with
respect to the annual adjustment portion
of the amendments in § 1083.1(a). These
adjustments to the civil penalty
amounts are technical and non-
discretionary, and they merely apply the
statutory method for adjusting civil
penalty amounts. These adjustments are
required by the Inflation Adjustment
Act. Moreover, the Inflation Adjustment
Act directs agencies to adjust civil
penalties annually notwithstanding
section 553 of the APA,20 and OMB
Guidance reaffirms that agencies need
not complete a notice-and-comment
process before making the annual
adjustments for inflation.2! For these
reasons, the Bureau has determined that
publishing a notice of proposed
rulemaking and providing opportunity
for public comment are unnecessary
with respect to the annual inflation
adjustment portion of this rulemaking.
Therefore, that portion of the
amendment is adopted in final form
without public comment.

As noted above, the Bureau sought
notice and comment to finalize the IFR
with amended language in § 1083.1(b) to
specify that the adjusted civil penalties
only apply to assessments whose
associated violations occurred on, or
after, November 2, 2015 (the date the
2015 amendments to the Inflation
Adjustment Act were signed into law).

B. Effective Date

Section 553(d) of the APA generally
requires publication of a final rule not
less than 30 days before its effective
date, except (1) a substantive rule which
grants or recognizes an exemption or
relieves a restriction; (2) interpretive
rules and statements of policy; or (3) as
otherwise provided by the agency for
good cause found and published with
the rule.22

At a minimum, the Bureau believes
the annual adjustments to the civil
penalty amounts in § 1083.1(a) fall
under the third exception to section
553(d). The Bureau finds that there is
good cause to make the amendments
effective on January 31, 2019. The
amendments to § 1083.1(a) in this final
rule are technical and non-
discretionary, and they merely apply the
statutory method for adjusting civil
penalty amounts and follow the

195 U.S.C. 553(b)(B).

20Inflation Adjustment Act section 4, codified at
28 U.S.C. 2461 note.

21 Memorandum to the Exec. Dep’ts & Agencies
from Mick Mulvaney, Director, Office of Mgmt. &
Budget (Dec. 14, 2018), available at https://
www.whitehouse.gov/wp-content/uploads/2017/11/
m_19_04.pdf.

225 U.S.C. 553(d).

statutory directive to make annual
adjustments each year. Moreover, the
Inflation Adjustment Act directs
agencies to adjust the civil penalties
annually notwithstanding section 553 of
the APA,23 and OMB Guidance
reaffirms that agencies need not provide
a delay in effective date for the annual
adjustments for inflation.24

The amendment to § 1083.1(b), to
finalize the IFR with language to specify
that the adjusted civil penalties only
apply to assessments whose associated
violations occurred on, or after,
November 2, 2015 (the date the 2015
amendments to the Inflation Adjustment
Act were signed into law), similarly
satisfies the requirements of section
553(d) and thus may become effective
on January 31, 2019. Because the
amendment limits penalties that
potentially could have been assessed, it
relieves a restriction against affected
parties by potentially decreasing the
amount of civil penalties an affected
party may have to pay. The Bureau also
finds that there is good cause to make
this amendment effective on January 31,
2019. The amendment does not
establish any requirement but instead
ensures that penalties are not assessed
in a manner inconsistent with OMB
guidance. Effectuating the amendment
to §1083.1(b) on the same day as
§1083.1(a) will also minimize confusion
among affected parties as to which
penalty amounts apply. The Bureau
received no comments on its proposal to
make the amendment to § 1083.1(b)
effective no sooner than January 15,
2019.

IV. Regulatory Flexibility Act

The Regulatory Flexibility Act (the
RFA), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996, requires each
agency to consider the potential impact
of its regulations on small entities,
including small businesses, small
governmental units, and small nonprofit
organizations. The RFA defines a “small
business” as a business that meets the
size standard developed by the Small
Business Administration pursuant to the
Small Business Act.

The RFA generally requires an agency
to conduct an initial regulatory
flexibility analysis (IRFA) and a final
regulatory flexibility analysis (FRFA) of
any rule subject to notice-and-comment
rulemaking requirements. An IRFA or

23Inflation Adjustment Act section 4, codified at
28 U.S.C. 2461 note.

24 Memorandum to the Exec. Dep’ts & Agencies
from Mick Mulvaney, Director, Office of Mgmt. &
Budget (Dec. 14, 2018), available at https://
www.whitehouse.gov/wp-content/uploads/2017/11/
m_19 04.pdf.

FRFA is not required if the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.25
The Bureau also is subject to certain
additional procedures under the RFA
involving the convening of a panel to
consult with small business
representatives prior to proposing a rule
for which an IRFA is required.26

At the proposed rule stage, the Bureau
determined that an IRFA was not
required because the proposal, if
adopted, would not have had a
significant economic impact on a
substantial number of small entities. No
comments were received with respect to
that determination. For this final rule,
the Bureau continues to believe that that
determination is accurate. The rule
simply specifies that increased penalty
amounts apply only to violations that
occurred on or after November 2, 2015,
rather than also to violations that
occurred prior to November 2, 2015.
Because it would limit the civil
penalties covered persons may pay, the
rule would not impose any additional
costs on them. Nor does the rule impose
any new, affirmative duty on any small
entity or change any existing
requirements on small entities, and thus
no small entity who is currently
complying with the laws that the
Bureau enforces will incur any expense
from the final rule.

Accordingly, the Bureau’s Director, by
signing below, certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities.

V. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501 et seq.),
Federal agencies are generally required
to seek the Office of Management and
Budget (OMB) approval for information
collection requirements prior to
implementation. According to the PRA,
the Bureau may not conduct or sponsor,
and, notwithstanding any other
provision of law, a person is not
required to respond to an information
collection unless the information
collection displays currently a valid
control number assigned by OMB. The
Bureau has determined that this policy
contains no information collections and
that the revisions to this Policy do not
create any new collections of
information.

VI. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Bureau

25 See 5 U.S.C. 601 et seq.
26 See 5 U.S.C. 609.
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will submit a report containing this rule
and other required information to the
United States Senate, the United States
House of Representatives, and the
Comptroller General of the United
States prior to the rule taking effect. The
Office of Information and Regulatory
Affairs (OIRA) has designated this rule
as not a “‘major rule”” as defined by 5
U.S.C. 804(2).

List of Subjects in 12 CFR Part 1083

Administrative practice and
procedure, Consumer protection,
Penalties.

Authority and Issuance

For the reasons set forth above, the
Bureau amends 12 CFR part 1083 as set
forth below:

PART 1083—CIVIL PENALTY
ADJUSTMENTS

m 1. The authority citation for part 1083
continues to read as follows:

Authority: 12 U.S.C. 2609(d); 12 U.S.C.
5113(d)(2); 12 U.S.C. 5565(c); 15 U.S.C.
1639e(k); 15 U.S.C. 1717a(a); 28 U.S.C. 2461
note.

m 2. Section 1083.1 is revised to read as
follows:

TABLE 1 TO PARAGRAPH (A)

§1083.1 Adjustments of civil penalty
amounts.

(a) The maximum amount of each
civil penalty within the jurisdiction of
the Bureau of Consumer Financial
Protection to impose is adjusted in
accordance with the Federal Civil
Penalties Inflation Adjustment Act of
1990, as amended by the Debt
Collection Improvement Act of 1996
and further amended by the Federal
Civil Penalties Inflation Adjustment Act
Improvements Act of 2015 (28 U.S.C.
2461 note), as follows:

Adjusted
U.S. Code citation Civil penalty description ma’g;“n“afnyc'v"

amount
12 U.S.C. B565(C)(2)(A) werveererrerrerrereerresrenreseesreseesresieesne e Tier 1 penalty .... $5,781
12 U.S.C. 5565(C)(2)(B) ..eveervereeeerrieeeerieeiesieseesiesee e see e Tier 2 penalty .... 28,906
12 U.S.C. B565(C)(2)(C) werverrerrerririereerieseenreseesreseesre e Tier 3 penalty .... 1,156,242
15 U.S.C. 17178(2)(2) veerreerreerreenireeieesee ettt Per violation ....... 2,014
15 U.S.C. 17172(Q)(2) weveeveererieerririeesresieeee e ee s ANNUAL CAP .o 2,013,399
12 U.S.C. Per failUre ....eeeeeeee e s 94
12 U.S.C. Annual cap .....cccoeeeeiiinninis 189,427
12 U.S.C. Per failure, where intentional .... 190
12 U.S.C. Per violation .........cccccceeniieenns 29,192
15 U.S.C. First violation .........oeevieiiiiieee e 11,563
15 U.S.C. Subsequent Violations ........c.ccceiiiienine e 23,125

(b) The adjustments in paragraph (a)
of this section shall apply to civil
penalties assessed after January 31,
2019, whose associated violations
occurred on or after November 2, 2015.

Dated: January 6, 2019.
Kathleen L. Kraninger,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 2019-00488 Filed 1-29-19; 4:15 pm]
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SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 230 and 239
[Release No. 33—10591; File No. S7-29-18]
RIN 3235-AM42

Conditional Small Issues Exemption
Under the Securities Act of 1933
(Regulation A)

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission is adopting amendments to
Regulation A under the Securities Act of
1933 (the “Securities Act”). Regulation

A provides an exemption from
registration under the Securities Act for
offerings of securities up to $50 million.
As mandated by the Economic Growth,
Regulatory Relief, and Consumer
Protection Act (the “Economic Growth
Act”), the amendments revise
Regulation A to permit entities subject
to the reporting requirements of Section
13 or 15(d) of the Securities Exchange
Act of 1934 (the “Exchange Act”) to use
the exemption and provide that entities
meeting the reporting requirements of
the Exchange Act will be deemed to
have met the reporting requirements of
Regulation A. The amendments also
make conforming changes to Form 1-A.
DATES:

Effective date: January 31, 2019.

Comment date: Comments regarding
the collection of information
requirements within the meaning of the
Paperwork Reduction Act of 1995
should be received on or before March
4, 2019.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s internet
comment form (http://www.sec.gov/
rules/final.shtml); or

e Send an email to rule-comments@
sec.gov. Please include File Number S7—
29-18 on the subject line.

Paper Comments

¢ Send paper comments in triplicate
to Brent J. Fields, Secretary, Securities
and Exchange Commission, 100 F Street
NE, Washington, DC 20549-1090.
All submissions should refer to File
Number S7-29-18. This file number
should be included on the subject line
if email is used. To help us process and
review your comments more efficiently,
please use only one method. The
Commission will post all comments on
the Commission’s internet website
(https://www.sec.gov/rules/final.shtml).
Comments are also available for website
viewing and printing in the
Commission’s Public Reference Room,
100 F Street NE, Washington, DC 20549,
on official business days between the
hours of 10:00 a.m. and 3:00 p.m. All
comments received will be posted
without change. Persons submitting
comments are cautioned that we do not
redact or edit personal identifying
information from comment submissions.
You should submit only information
you wish to make available publicly.

FOR FURTHER INFORMATION CONTACT:
Charlie Guidry, Staff Attorney, or


http://www.sec.gov/rules/final.shtml
http://www.sec.gov/rules/final.shtml
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Jennifer Zepralka, Office of Small
Business Policy, Division of Corporation
Finance, at (202) 551-3460.

SUPPLEMENTARY INFORMATION: We are
adopting amendments to 17 CFR
230.251 (“Rule 251”’) and 17 CFR
230.257 (“Rule 257”’) under the
Securities Act.! We are also amending
Form 1-A.2

I. Background

Regulation A 3 provides an exemption
from the registration requirements of the
Securities Act for offers and sales of
securities up to $20 million, for Tier 1
offerings, or up to $50 million, for Tier
2 offerings. Under the current rules,
Regulation A is not available to
companies subject to the ongoing
reporting requirements of Section 13 or
15(d) of the Exchange Act. The
Economic Growth Act 4 requires that the
Commission amend Rule 251 of
Regulation A to allow these reporting
companies to use the exemption
provided by Regulation A. In addition,
under Rule 257(b), an issuer that has
filed an offering statement for a Tier 2
offering that has been qualified pursuant
to Regulation A must file specified
periodic and current reports with the
Commission. The Economic Growth Act
requires that the Commission amend
Rule 257, with respect to a Tier 2
offering, to deem a reporting company
issuer as having met the periodic and
current reporting requirements of Rule
257 if such issuer meets the reporting
requirements of Section 13 of the
Exchange Act.

II. Rule Amendments

A. Amendments to Regulation A and
Form 1-A

As mandated by Section 508 of the
Economic Growth Act, we are amending
Rule 251 of Regulation A by deleting
Rule 251(b)(2), which prohibits
companies subject to the ongoing
reporting requirements of Section 13 or
15(d) of the Exchange Act from using
Regulation A.5 We also are making
conforming changes to Item 2 of Part I
of Form 1-A, which lists the issuer
eligibility criteria to use such form.6

115 U.S.C. 77a et seq.

217 CFR 239.90.

317 CFR 230.251-230.263.

4Public Law 115-174, 132 Stat. 1296 (2018).

517 CFR 230.251(b)(2).

6 This change to Item 2 of Part I of Form 1-A will
be implemented on the eXtensible Markup
Language (XML) based fillable form available on
EDGAR after the effective date of the amendments.
Until such time as the change is implemented, we
will not object if an issuer subject to section 13 or
15(d) of the Exchange Act that meets the other
listed eligibility criteria checks the box in Item 2.

To implement the Economic Growth
Act’s requirement with respect to Rule
257 reporting obligations, we are adding
a new paragraph to Rule 257(b)
specifying that the duty to file reports
under Rule 257 shall be deemed to have
been met if the issuer is subject to the
reporting requirements of Section 13 or
15(d) of the Exchange Act and, as of
each Form 1-K and Form 1-SA due
date, has filed all reports required to be
filed by Section 13 or 15(d) of the
Exchange Act during the 12 months (or
such shorter period that the registrant
was required to file such reports)
preceding such due date. The Economic
Growth Act provides that an issuer’s
Regulation A reporting obligations will
be deemed satisfied if the issuer
“meets” its Exchange Act reporting
requirements. To implement this aspect
of the statutory mandate, the
amendments use a 12-month lookback
period consistent with the standard
applied in Commission rules in other
contexts. Such a lookback period is
used, for example, in determining
eligibility to use Form S—-87 and
satisfaction of the “current public
information” requirement of 17 CFR
230.144 (“Rule 144”).8

We also are deleting Rule 257(d)(1),
which currently provides for an
automatic suspension of the duty to file
reports under Rule 257 if and so long as
the issuer is subject to the duty to file
reports required by Section 13 or 15(d)
of the Exchange Act. The automatic
suspension provision will no longer be
necessary in light of the mandated
amendment to deem the Rule 257(b)
obligation met by Exchange Act
reporting.

As a result of these amendments, an
Exchange Act reporting company will
be eligible to rely upon the Regulation
A exemption from registration ¢ and,
upon qualification of an offering
statement for a Tier 2 offering, will
become subject to Rule 257(b)’s
reporting requirements. So long as the

717 CFR 239.16b(a).

817 CFR 230.144(c)(1).

9Rule 251(c) provides issuers with a safe harbor
that offerings conducted pursuant to Regulation A
will not be integrated with prior offers and sales of
securities or with certain subsequent offers and
sales of securities. See 17 CFR 230.251(c). A
reporting company issuer contemplating concurrent
registered and Regulation A offerings will need to
analyze its specific facts and circumstances with
regard to integration concerns and the solicitation
restrictions arising from each offering type. In
addition, a reporting company issuer conducting an
offering under Regulation A continues to be subject
to the requirements of the Exchange Act. For
example, a reporting company that elects to solicit
indications of interest in conjunction with a
prospective Regulation A offering in reliance on 17
CFR 230.255 (“Rule 255”) remains subject to
Regulation FD (17 CFR 244.100-244.102).

issuer is current in its Exchange Act
reporting as of the due dates for periodic
reports on Form 1-K and Form 1-SA
required under Rule 257(b) (including,
as applicable, the due dates for any
special financial reports on such forms),
its Rule 257 reporting obligation will be
deemed to be met. However, if at the
relevant Form 1-K or Form 1-SA due
date the issuer is not current in its
Exchange Act reporting, the issuer’s
Rule 257 reporting obligation will not be
deemed to be met, and at that time the
issuer will be required to file Regulation
A reports.10

In light of the deletion of the
automatic suspension provision, we are
also amending Rule 257(e) to clarify the
operation of the rule if a reporting
company issuer that is relying on new
Rule 257(b)(6) to deem its Rule 257
reporting obligation met then terminates
or suspends its duty to file reports
under the Exchange Act in accordance
with the Exchange Act and relevant
rules thereunder.1? This revision will
not change the operation of Rule 257(e).
If an issuer terminates or suspends its
reporting obligations under the
Exchange Act and if the issuer is
eligible to suspend its Regulation A
reporting obligation under Rule
257(d)(2) by filing a Form 1-Z at that
time, then the ongoing reporting
obligations under Rule 257 will
terminate automatically.?2 No Form 1—
Z filing will be required to terminate the
issuer’s Regulation A reporting
obligation. If, on the other hand, the
issuer is not eligible to file a Form 1—
Z at that time, it will be required to

10 Prior to the amendments being adopted in this
release, an issuer that was not subject to the
reporting requirements of Section 13 or 15(d) of the
Exchange Act that conducted a Tier 2 Regulation A
offering and concurrently registered the class of
securities under the Exchange Act would have had
its Regulation A reporting obligations suspended,
regardless of whether it had remained current in
Exchange Act reporting. Under the amendments,
such an issuer technically will be subject to both
reporting regimes; however, as long as the issuer
remains current in its Exchange Act periodic
reporting, its Exchange Act reports will be deemed
to satisfy its ongoing reporting obligations under
amended Rule 257(b).

11 See Exchange Act Section 12(g)(4) and Section
15(d)(1), and 17 CFR 240.12g—4 and 240.12h-3
(“Rules 12g—4 and 12h-3").

12 A Tier 2 issuer that has filed all reports
required by Regulation A for the shorter of: (1) The
period since the issuer became subject to such
reporting obligation, or (2) its most recent three
fiscal years and the portion of the current year
preceding the date of filing Form 1-Z is permitted
to immediately suspend its ongoing reporting
obligation under Regulation A at any time after
completing reporting for the fiscal year in which the
offering statement was qualified, if the securities of
each class to which the offering statement relates
are held of record by fewer than 300 persons (1,200
persons for a bank or bank holding company) and
offers or sales made in reliance on a Tier 2 offering
statement are not ongoing. See Rule 257(d)(2)-(4).
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commence its Regulation A reporting
with the report covering the most recent
financial period after that included in
any effective registration statement or a
filed Exchange Act report.

Finally, we are making a technical
amendment to Rule 251(b)(6) to define
the term “Exchange Act.” This term had
been defined in Rule 251(b)(2), which is
being deleted.

B. Implementation Guidance

Because we are limiting the rule
amendments adopted in this release to
those necessary to implement the
Economic Growth Act’s mandate, we are
providing the following guidance to
clarify the operation of our rules in the
context of a Regulation A offering by an
Exchange Act reporting company.

1. Financial Statements to be Provided
in Form 1-A

In both Tier 1 and Tier 2 offerings,
issuers are required to file financial
statements for the two previous fiscal
years (or such shorter time that they
have been in existence).13 Tier 1 and
Tier 2 issuers have different form and
content requirements for their financial
statements. Part F/S of Form 1-A
permits Tier 1 issuers to follow the
requirements set out in Part F/S, rather
than the requirements in Regulation S—
X.14 In contrast, Tier 2 issuers are
required to follow 17 CFR 210.8-01
through 210.8—-08 (“Article 8 of
Regulation S—X”), as if the issuer were
a smaller reporting company conducting
a registered offering on Form S-1,
except the age of financial statements
may follow the Part F/S requirements.

Another difference between the two
tiers is in the audit requirements for
such financial statements. In a Tier 1
offering, the financial statements are not
required to be audited, although
paragraph (b)(2) of Part F/S states that:
(i) If an issuer has already obtained an
audit of its financial statements for other
purposes, (ii) if that audit was
performed in accordance with U.S.
Generally Accepted Auditing Standards
(“U.S. GAAS”) or the standards of the
Public Company Accounting Oversight
Board (“PCAOB”), and (iii) if the
auditor was independent pursuant to
the standards of either 17 CFR 210.2-01
(“Rule 2—01 of Regulation S-X”’) or of
the American Institute of Certified

13 Part F/S of Form 1-A requires consolidated
balance sheets, statements of comprehensive
income, cash flows and changes in stockholders’
equity. In addition, the financial statements must be
prepared in accordance with U.S. GAAP (or
International Financial Reporting Standards (IFRS)
as issued by the International Accounting Standards
Board (IASB) for Canadian issuers), which requires
footnotes.

1417 CFR part 210.

Public Accountants, then those audited
financial statements must be filed. The
financial statements in a Tier 2 offering
are required to be audited in accordance
with either U.S. GAAS or the standards
issued by the PCAOB, and the report
and qualifications of the independent
accountant must comply with the
requirements of 17 CFR 210.2-01
through 210.2-07 (“Article 2 of
Regulation S—X”’). The accounting firm
conducting the audit for any audited
financial statements included in an
offering circular may, but need not, be
registered with the PCAOB.

We are not at this time amending the
requirements of Part F/S. Exchange Act
reporting companies using Regulation A
are therefore required, at a minimum, to
include in the Form 1-A financial
statements for the two previous fiscal
years (or such shorter time that they
have been in existence), prepared in
accordance with the form and content
requirements of Part F/S.15 Similarly,
with respect to the age of financial
statements required in a Form 1-A, we
are not amending the age requirement
applicable to Regulation A offerings at
this time.16 However, under 17 CFR
230.252 (“Rule 252 of Regulation A”),
issuers must include in an offering
statement “‘any other material
information necessary to make the
required statements, in light of the
circumstances under which they are
made, not misleading.” 17 Therefore, if
at the time a reporting company issuer
files a Form 1-A (or when the offering
statement is qualified), it has made
publicly available more recent audited
or reviewed financial statements
prepared in accordance with the

15 As noted above, under paragraph (b)(2) of Part
F/S, a reporting company issuer conducting a Tier
1 offering that has available audited financial
statements prepared for other purposes is required
to include such audited financial statements in its
Form 1-A. As is the case for non-reporting
companies, reporting company issuers in either Tier
1 or Tier 2 offerings will not be permitted to
incorporate their financial statements by reference
into the Form 1-A or any amendment thereto.

16 Part F/S requires issuers in both Tier 1 and Tier
2 offerings to include financial statements in Form
1-A that are dated not more than nine months
before the date of non-public submission, filing, or
qualification, with the most recent annual or
interim balance sheet not older than nine months.
For filings made more than three months but no
more than nine months after the end of the issuer’s
most recently completed fiscal year end, issuers are
required to include a balance sheet as of the two
most recently completed fiscal year ends. For filings
made more than nine months after the end of the
issuer’s most recently completed fiscal year end, the
balance sheet is required to be dated as of the two
most recently completed fiscal year ends and an
interim balance sheet must be included as of a date
no earlier than six months after the end of the most
recently completed fiscal year. If interim financial
statements are required, they must cover a period
of at least six months.

17 See 17 CFR 230.252(a).

standard required for the issuer’s
Exchange Act reports, including such
financial statements in the offering
statement may be necessary to make the
required statements therein, in light of
the circumstances under which they are
being made, not misleading.

2. New or Revised Accounting
Standards

Part F/S of Regulation A permits
issuers, where applicable, to delay the
implementation of new accounting
standards to the extent such standards
provide for delayed implementation by
non-public business entities, similar to
accommodations for emerging growth
companies under Section 102(b) of the
Jumpstart Our Business Startups Act
(“JOBS Act”).18 This accommodation
will continue to be available to issuers
that are not reporting companies (i.e.,
are not “issuers” for purposes of the
Sarbanes-Oxley Act) 19 at the time of
their Regulation A offering. However, it
does not apply to a reporting company
issuer (including an emerging growth
company that did not elect delayed
implementation in connection with its
initial registration of securities) that is,
at the time of the Regulation A offering,
subject to the rules that apply to public
business entities.

3. Canadian Issuers

Regulation A is available only to
companies organized in and with their
principal place of business in the
United States or Canada. Outside the
Regulation A framework, a Canadian
company may file reports with the
Commission under the Exchange Act
multijurisdictional disclosure system
(“MJDS”). The MJDS allows eligible
Canadian issuers to register securities
under the Securities Act and to register
securities and report under the
Exchange Act by use of documents
prepared largely in accordance with
Canadian requirements. A Canadian
reporting company issuer, whether or
not filing under the MJDS, will be
deemed to have met its Rule 257
reporting obligations so long as it is
current in its applicable Exchange Act
reporting obligations. The disclosure
requirements for Canadian issuers
reporting under the MJDS will continue
to be established under home country
standards. The other implementation
guidance provided in this Section B also
applies to Canadian reporting company
issuers.

18 Pyblic Law 112-106, 126 Stat. 306.
19 See Section 2(a) of the Sarbanes Oxley Act, 15
U.S.C. 7201(a).
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4. Securities ‘“Held of Record” for
Section 12(g) Purposes

Under 17 CFR 240.12g5-1(a)(7) (“Rule
12g5-1(a)(7)”’), Tier 2 securities issued
by certain small reporting companies
may, subject to certain conditions, be
excluded from the count of securities
“held of record” for purposes of
Exchange Act Section 12(g).2° We are
not amending this provision at this
time. As a result, securities issued in a
Tier 2 offering by an Exchange Act
reporting company that meets the
requirements of the rule will be
excluded from the “held of record”

count.

C. Future Review

Section 401 of the JOBS Act added
Section 3(b)(5) 21 to the Securities Act,
which requires the Commission to
review the $50 million Tier 2 offering
limit not later than two years after
enactment of the JOBS Act and every
two years thereafter. The Chairman
directed the staff to begin the next
review in 2019. In connection with such
review or in other future rulemaking,
the Commission may explore whether
additional changes to Regulation A
should be made to address the
application of the rule to Exchange Act
reporting companies, including the
topics addressed in Section B of this
release.

II1. Procedural Matters

The Administrative Procedure Act
(“APA”’) generally requires an agency to
publish notice of a proposed rulemaking
in the Federal Register and provide an
opportunity for public comment.22 This
requirement does not apply, however, if
the agency “for good cause finds . . .
that notice and public procedure are
impracticable, unnecessary, or contrary
to the public interest.” 23

As discussed above, Section 508 of
the Economic Growth Act directs the
Commission to amend Rules 251 and
257 of Regulation A to permit entities
subject to the reporting requirements of
Section 13 or 15(d) of the Exchange Act

20 See Rule 12g5-1(a)(7). To take advantage of
Rule 12g5-1(a)(7), an issuer must have had, as of
the last business day of its most recently completed
semiannual period, a public float of less than $75
million or a public float of zero and annual
revenues of less than $50 million as of its most
recently completed fiscal year. Rule 12g5—1(a)(7)
also requires that the issuer is required to file
reports pursuant to Rule 257(b) of Regulation A, is
current in filing annual, semiannual and special
financial reports as of its most recently completed
fiscal year end, and has engaged a transfer agent
registered pursuant to Section 17A(c) of the
Securities Act to perform the function of a transfer
agent with respect to the securities.

2115 U.S.C. 77c(b)(5).

22 See 5 U.S.C. 553(b).

23 [d.

to use Regulation A and to provide that
entities meeting the reporting
requirements of the Exchange Act will
be deemed to have met the reporting
requirements of Regulation A. Because
the amendments are necessary to
conform Regulation A to the
requirements of the Economic Growth
Act and involve limited exercise of
agency discretion, we find that notice
and public comment are unnecessary.24

The APA also generally requires that
an agency publish an adopted rule in
the Federal Register 30 days before it
becomes effective.25 This requirement,
however, does not apply if the agency
finds good cause for making the rule
effective sooner.26 For the same reasons
as we are forgoing notice and comment,
we find good cause to make the rules
effective immediately upon publication
in the Federal Register. In addition, we
find that the amendments relieve a
restriction in our rules.2”

IV. Economic Analysis

We are mindful of the costs imposed
by and the benefits obtained from our
rules and amendments.28 The
discussion below addresses the
potential economic effects of the
amendments, including the likely
benefits and costs. The Commission is
adopting amendments to implement the
specific statutory mandates of Section
508 of the Economic Growth Act.
Accordingly, the costs and benefits of
the amendments stem almost entirely
from the statutory mandates of Section
508.

At the outset, we note that, where
possible, we have attempted to quantify
the economic effects of the
amendments. However, in some cases
we are unable to quantify the economic
effects. For example, it is difficult to
quantify the number of reporting
companies that will use Regulation A

24 This finding also satisfies the requirements of
5 U.S.C. 808(2), allowing the amendments to
become effective notwithstanding the requirement
of 5 U.S.C. 801 (if a federal agency finds that notice
and public comment are impractical, unnecessary,
or contrary to the public interest, a rule shall take
effect at such time as the federal agency
promulgating the rule determines). The
amendments also do not require analysis under the
Regulatory Flexibility Act. See 5 U.S.C. 604(a)
(requiring a final regulatory flexibility analysis only
for rules required by the APA or other law to
undergo notice and comment).

25 See 5 U.S.C. 553(d).

26 Id.

27 Id.

28 Section 2(b) of the Securities Act [15 U.S.C.
77b(b)] requires the Commission, when engaging in
rulemaking where it is required to consider or
determine whether an action is necessary or
appropriate in the public interest, to consider, in
addition to the protection of investors, whether the
action will promote efficiency, competition, and
capital formation.

instead of a registered offering; the
extent to which the amendments will
attract new issuers; the types of
reporting companies that will rely on
Regulation A; and the effects of
Regulation A’s use by reporting
companies on the amount and cost of
capital raised in the Regulation A
market. As we discuss below, the effects
of the amendments are likely to be
driven by issuers switching from small
registered offerings to Regulation A
offerings, which may limit the aggregate
net economic effects of the
amendments. We discuss the potential
effects of the amendments relative to the
baseline, which includes existing
Regulation A requirements and market
practices, as well as information about
reporting companies and other parties
likely to be affected by the amendments.

A. Baseline and Affected Parties

1. Regulation A

As discussed in Section I above,
Regulation A is an exemption from
registration under the Securities Act
that includes two overlapping offering
tiers (Tier 1—$20 million limit; Tier 2—
$50 million limit) with different
requirements. Companies subject to
Exchange Act reporting requirements
were ineligible to use Regulation A prior
to the amendments being adopted in
this release.

Regulation A’s use has increased in
relative terms since the 2015
amendments.2? However, Regulation
A’s use remains modest in absolute
terms. Between June 19, 2015 (the
effective date of the 2015 amendments)
and September 30, 2018, there were
approximately 260 qualified offerings
seeking up to approximately $5.8 billion
in the aggregate.3° In the same period,
approximately $1.3 billion in aggregate
proceeds was reported to have been
raised by 123 issuers.3? Tier 2 accounted

29 See Report to Congress, Access to Capital and
Market Liquidity (Aug. 2017), https://www.sec.gov/
files/access-to-capital-and-market-liquidity-study-
2017.pdf, at 49-51.

30 Offerings are identified based on CIK and file
number; offerings that were withdrawn or
abandoned are excluded; offerings identified as
duplicates are consolidated. Amendments are
consolidated with the original offering for purposes
of the number of offerings. Rounding affects totals.
Dollar amounts sought are based on the maximum
offering amounts reported by companies in Parts I
and II of Form 1-A.

31 Capital raised is based on information reported
by companies in Forms 1-Z, 1-K, 1-SA, 1-U, and
offering circular supplements pertaining to
completed and ongoing Regulation A offerings and
post-qualification amendments, and for issuers
whose shares have become exchange-listed,
information from other public sources. Estimates
represent a lower bound on the amounts raised
given the time frames for reporting proceeds
following completed or terminated offerings and

Continued
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for most of the Regulation A capital
raising activity (approximately 180
qualified offerings seeking up to
approximately $5.1 billion with
approximately $1.1 billion in aggregate
proceeds reported raised by 98 issuers).
In other words, Tier 2 accounted for
approximately 88% of the amount
sought to be raised and approximately
85% of the amount reported to have
been raised during this period.

2. Affected Parties

The amendments will affect reporting
companies that will be newly eligible to
seek financing under Regulation A. We
anticipate that the amendments will
affect U.S. and Canadian reporting
companies seeking to conduct a public
offering within the Regulation A
offering limit. Among such issuers, the
amendments will likely have the most
impact on issuers in offerings of
securities that fall within Regulation A
offering limits and that are not listed on
a national securities exchange (because
blue sky preemption is available for Tier
2 of Regulation A, but is generally not
available for non-exchange-listed
securities sold in registered offerings).32
This may afford issuers additional
flexibility in raising capital and lower
their costs. Among such issuers,
reporting company issuers ineligible for
a streamlined registration process on
Form S-3 or F-3 may be incrementally
more likely to rely on Regulation A (due
to incrementally lower preparation costs
of Form 1-A). During calendar year
2017, there were approximately 584
reporting companies with registered
securities offerings of up to $50 million
that may be eligible for Regulation A
under the amendments, including
approximately 267 of those that were
not exchange-listed.?3 Excluding issuers

given that offerings qualified during the report
period may be ongoing. In particular, proceeds in
ongoing offerings disclosed in periodic reports of
Tier 2 issuers may be amended at a future date.
Issuers that report proceeds of zero are excluded
from the count. Changes over time in cumulative
amounts reported raised may reflect the timing of
reporting by the company rather than the time at
which the capital was raised, and therefore should
not be used to gauge trends in capital raising
activity. If an issuer reported proceeds both from a
Tier 1 and a Tier 2 offering, that issuer is counted
twice (once under Tier 1 and once under Tier 2).

32 Under Section 18(b)(1) of the Securities Act,
securities that are listed or authorized for listing on
a national securities exchange are exempt from state
securities law registration and qualification
requirements. See Section 18(b)(1), 15 U.S.C.
77r(b)(1).

33 The estimate is based on the number of unique
issuers with registration statements on Forms S—1,
S-3, S—4, S-11, F-1, F-3, F—4, and F-10, excluding
amendments, declared effective during calendar
year 2017 with registration size up to $50 million.
Issuers incorporated outside the U.S. and Canada
and issuers with SIC code 6770 (denoting blank

that have used Form S-3 or F-3,34 there
were approximately 326 reporting
companies with registered securities
offerings of up to $50 million that may
be eligible for Regulation A under the
amendments, including approximately
215 that were not exchange-listed. In
addition, we expect that the
amendments may affect past Regulation
A issuers that became reporting
companies to the extent that such
issuers may seek follow-on Regulation A
financing. Among issuers in Regulation
A offerings that were qualified during
calendar year 2017, nine became
reporting companies during that
period.3s

The amendments also may affect
Regulation A issuers that are not
reporting companies to the extent that
they compete for capital with reporting
companies that are newly eligible for
Regulation A. During calendar year
2017, there were approximately 90
issuers in qualified Regulation A
offerings, including issuers that later
became reporting companies.36
However, the extent of competition for
capital in the Regulation A market may
remain unchanged if the amendments
draw additional investors to the
Regulation A market, as discussed in
Section IV.B.3 below.

The flexibility afforded by the
amendments may lead some new issuers
that are not reporting companies and
that have not previously conducted a
public offering to seek Regulation A
financing or to become a reporting
company.

The amendments also will affect
Regulation A investors and
intermediaries. Data on the number of
Regulation A investors is not available
to us because this information is not
required to be disclosed. Currently very
few intermediaries participate in the
Regulation A market. Based on Part I of
Form 1-A, approximately 30
intermediaries received underwriting or
sales compensation or served as

checks) are excluded. Data is obtained from
Intelligize.

34 Id. Issuers that had at least one registration
statement on Form S—3 or F—3 declared effective,
irrespective of registration size, during calendar
year 2017 are excluded.

35 The number of Regulation A issuers is based on
the number of unique filers of Form 1-A or pre-
qualification amendments to it that were qualified
during calendar year 2017, excluding offerings
withdrawn after qualification. Regulation A issuers
that became reporting companies are identified
based on subsequent exchange listing, effectiveness
of registration on Form 8—A, or subsequent filing of
Exchange Act reports after the qualification of a
Regulation A offering. Given the short period of
observation and small number of issuers, it is not
possible to conclude whether that period was an
outlier.

36 Id.

promoters or finders in Regulation A
offerings qualified during calendar year
2017. The flexibility afforded by the
amendments may lead intermediaries
that have not previously participated in
Regulation A offerings to begin
participating in such offerings. Overall,
there were approximately 971 registered
broker-dealers that reported being
underwriters or selling group
participants for corporate securities in
2017.37 Such intermediaries may
increase their participation in
Regulation A offerings after the
amendments.

B. Economic Effects of the Amendments

1. Amendments to Rule 251

Below we discuss the potential
economic effects of the amendments to
Rule 251(b) that permit companies
subject to Exchange Act reporting
obligations to rely on Regulation A.

a. Effects on Issuers

Reporting companies that are newly
eligible under Regulation A may realize
several benefits from the amendments.

First, reporting companies may
benefit from the additional flexibility in
raising capital permitted under
Regulation A. Reporting companies
offering securities not listed on a
national exchange that use Tier 2 are
eligible for blue sky preemption, which
can expedite the offering process, allow
offerings involving a wider range of
reporting companies and offering
terms,38 and enable offers of securities
in multiple states to a broader range of
investors.39 However, Regulation A does
not permit at-the-market offerings,
which may limit the attractiveness of
this offering method for some reporting
companies.4°

Second, Regulation A, particularly
Tier 2,41 may also provide additional
flexibility with respect to solicitation of
investor interest (i.e., ‘“test-the-waters”
communications), as compared to
registered offerings, particularly for
reporting companies that either do not
qualify as emerging growth companies

37 This estimate is based on Form BD filings as
of December 2017. It is not limited to underwriters
of small offerings due to data availability reasons.

38 This would be particularly applicable to issuers
offering securities in states with merit review.

39 Non-accredited investors in Tier 2 offerings of
non-exchange-listed securities may invest no more
than 10% of the greater of their income or net worth
in a given offering. See 17 CFR 230.251(d)(2)(i)(C).

40 See Regulation A Adopting Release, 80 FR
21806, 21840 (April 20, 2015) (“Regulation A
Adopting Release”).

41 While Regulation A solicitation provisions are
the same for both tiers, blue sky restrictions may
limit solicitation before state qualification of a Tier
1 offering. See Regulation A Adopting Release, fn.
998.
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(EGCs) or that seek to solicit indications
of interest from individual or small
institutional investors.42 Subject to
certain conditions, Regulation A issuers
may solicit indications of interest from
any investor before qualification of an
offering statement, which may allow
issuers to gauge investor interest prior to
deciding whether to incur the full cost
of the offering. Test-the-waters materials
used in conjunction with a Regulation A
offering must contain required legends
and, should an issuer proceed with an
offering, must be publicly filed, and a
Preliminary Offering Circular must be
available in conjunction with test-the-
waters materials used after the public
filing of the offering statement.#3
Further, reporting companies that elect
to solicit indications of interest in
conjunction with a prospective
Regulation A offering in reliance on
Rule 255 remain subject to Regulation
FD. In addition, Regulation A contains
a safe harbor from integration of
Regulation A offerings with any prior
offers or sales of securities, as well as
with any subsequent offers or sales of
securities registered under the
Securities Act.#¢ The flexibility to
alternate between Regulation A and
registered offerings may be particularly
valuable for non-exchange-listed
issuers, past Regulation A issuers that
have become reporting companies but
wish to seek follow-on Regulation A
financing, and more generally, for other
issuers that are uncertain about whether
their future financing strategy will rely
on Regulation A or registered offerings.
Third, reporting companies may
realize legal and compliance cost
savings from using Regulation A to raise
capital instead of a registered offering.
The cost of preparing Form 1-A may be
lower than the cost of preparing a
registration statement,*5 particularly for

42 Section 5(d) of the Securities Act allows EGCs
to test the waters with qualified institutional buyers
and institutional accredited investors without a
requirement to file test-the-waters materials.
However, EGCs may not solicit other investors
under Section 5(d). Non-EGC issuers may not rely
on Section 5(d).

43 See 17 CFR 230.255.

44 See 17 CFR 230.251(c). As noted above, a
reporting company issuer contemplating concurrent
registered and Regulation A offerings will need to
analyze its specific facts and circumstances with
regard to integration concerns and the solicitation
restrictions arising from each offering type, as well
as the application of Regulation FD.

45 The average preparation burden of Form 1-A
for purposes of the PRA is 750 hours. The average
preparation burden of a registration statement
varies depending on registration statement type. For
example, the average preparation burden for
purposes of the PRA is: 4,104 hours for Form S—

4; 783 hours for Form S-11; 1,713 hours for Form
F—1; and 1,461 hours for Form F—4. In turn, the
average preparation burden for purposes of the PRA
is 671 hours for Form S—1. The preparation burden

issuers ineligible for a streamlined
securities registration on Form S-3 or
F-3,46 or under the multijurisdictional
disclosure system (MJDS).47 In addition,
because Tier 2 securities of smaller
issuers may be conditionally exempt
from the number of shareholders of
record for purposes of Section 12(g),
using Regulation A for new financing
may enable issuers to maintain a lower
number of shareholders of record,
which may make it easier for issuers to
deregister under Section 12(g) in the
future and suspend Exchange Act
reporting.48 However, for issuers that
remain subject to Exchange Act
reporting, the incremental effect of
using Form 1-A on the overall
compliance costs may be relatively
small. Unlike a registered offering, a
Regulation A offering is not subject to
liability under Section 11,4® which may
lower the legal risk and cost associated
with the offering. Further, blue sky
preemption for Tier 2 of Regulation A
may result in legal and compliance cost
savings for issuers offering securities not
listed on an exchange.5°

may also vary from issuer to issuer. Average
preparation burdens are included on the cover page
of each referenced form at https://www.sec.gov/
forms.

46 See 17 CFR 239.13, 17 CFR 239.33, and supra
note 34 and accompanying text. For issuers using
registration statements on Form S-3 or F-3, the
average preparation burden is estimated to be lower
than the average preparation burden of Form 1-A.
The average preparation burden for purposes of the
PRA is 475 hours for Form S-3 and 170 hours for
Form F-3. The preparation burden may also vary
from issuer to issuer. Average preparation burdens
are included on the cover page of each referenced
form at https://www.sec.gov/forms.

47 The MJDS allows eligible Canadian issuers to
register securities under the Securities Act and to
register securities and report under the Exchange
Act by use of documents prepared largely in
accordance with Canadian requirements. See
https://www.sec.gov/corpfin/cf-manual/topic-16.
The preparation burden of such forms estimated for
purposes of the PRA is relatively low: 4 hours for
Form F-7; 1 hour for Form F-8; 29 hours for Form
F-10; and 2 hours for F-80. The preparation burden
may also vary from issuer to issuer. Average
preparation burdens are included on the cover page
of each referenced form at https://www.sec.gov/
forms. Based on EDGAR data, approximately 56
Canadian issuers had a registration statement on
one of these forms declared effective during
calendar year 2017.

48 See 17 CFR 240.12g5-1.

49 However, under Section 3(b)(2)(D) of the
Securities Act, the civil liability provisions of
Section 12(a)(2) apply to any person offering or
selling securities under Regulation A. Further,
antifraud liability provisions in Section 17 of the
Securities Act apply to any person who commits
fraud in the offer or sale of securities. See
Regulation A 2015 Adopting Release, fn. 538.

50 State regulators retain the authority to require
the filing with them of any documents filed with
the Commission. See Regulation A 2015 Adopting
Release, fn. 277. Thus, Tier 2 issuers may incur the
cost of complying with state notice filing
requirements. Further, issuers remain subject to
state registration requirements with respect to Tier

These factors may give reporting
companies that seek financing from
public markets within the Regulation A
offering limit (particularly those that are
not exchange-listed) greater flexibility in
the process of raising capital, potentially
allowing such issuers to incrementally
increase the amount of capital raised, or
reduce the cost or time associated with
raising capital.

Reporting companies that use
Regulation A will also incur certain
costs. In particular, issuers that rely on
the amendments will incur costs to
prepare Form 1-A and undertake a
Regulation A offering. It is likely that
many of the reporting companies using
Regulation A under the amendments
would have otherwise conducted a
registered offering or a private
placement. Given the optional nature of
the provision, reporting companies are
likely to use Regulation A only if they
expect the benefits to outweigh the
costs.

Finally, if Regulation A use by
reporting companies increases
(decreases) overall investor interest in
the Regulation A market, as discussed in
Section IV.B.3 below, the resulting
inflow (outflow) of investor capital may
indirectly affect all Regulation A
issuers, including issuers that are not
reporting companies.

b. Effects on Investors

Many of the reporting companies
using Regulation A under the
amendments may be switching from
registered offerings to Regulation A, and
the same investors may be investing in
their Regulation A securities as would
have invested in their registered
securities today, which may limit the
net aggregate impact of the amendments
on investors in public offerings.
Nevertheless, the amendments may
have an impact on investors if they
facilitate some offerings that would not
have been conducted either under a
registration regime or under the
Regulation A regime today. The
amendments may also affect investors if
provisions specific to reporting
company Regulation A offerings affect
investor benefits and costs associated
with offerings that would have
otherwise been conducted either under
a registration regime or under a
Regulation A regime. We discuss these
considerations in greater detail below.

The amendments may yield benefits
for some investors in certain
circumstances. Investors that currently
invest primarily in Regulation A
securities may realize incremental

1 securities and registered securities not listed on
a national securities exchange.
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benefits if they begin investing in
Regulation A securities of reporting
companies due to greater availability of
information about Exchange Act
reporting companies. Greater
availability of information may enable
such investors to make better informed
investment decisions,51 as well as lead
to more informationally efficient pricing
and potentially greater liquidity of
Regulation A securities of such issuers
compared to other Regulation A
issuers.52

In addition, existing investors in
reporting companies that use Regulation
A under the amendments may also
benefit if the amendments enable such
issuers to increase shareholder value as
a result of improved access to capital or
a lower cost of capital.

Further, the flexibility afforded to
reporting companies under the
amendments may make conducting
public offerings more attractive overall,
compared to conducting private
placements, either as a public or as a
private company. If the amendments
lead to an increase in public offerings
(either registered or Regulation A
offerings), investors in the aggregate
may benefit from the greater level of
transparency associated with public
offerings, increased secondary market
liquidity, and the increased number of
investment options, which may enable
investors to make more informed
decisions and allocate capital more
efficiently.

Overall, the aggregate benefits to
investors are expected to be more
limited if the use of Regulation A by
reporting companies is driven by some
reporting companies switching from
registered offerings to Regulation A or
by past Regulation A issuers that
become reporting companies continuing
to raise Regulation A financing instead
of undertaking registered offerings.

We recognize that the amendments
may impose potential costs on some
investors in Regulation A securities of
some reporting companies that would
have otherwise invested in registered
securities of reporting companies.
Specifically, certain features of
Regulation A may make it more
attractive to some non-exchange-listed
reporting companies that have high
information asymmetries or that are
offering securities with risky and
complex payoffs, some of which might
not have pursued a registered offering

51 For example, reporting companies must file
quarterly reports and current reports in a broader
range of circumstances than required for Tier 2
issuers. In addition, reporting companies are subject
to Regulation FD.

52 See Regulation A 2015 Adopting Release, at
21866.

today. In particular, Regulation A
offering disclosures are not subject to
Section 11 liability; Tier 2 offerings are
not subject to state blue sky review or
state investor and solicitation
restrictions; and Regulation A offerings
are generally not subject to the gun-
jumping provisions of Section 5(c) due
to the ability to test the waters under
Rule 255. These differences can impose
costs on investors to the extent that
information asymmetries may make it
more difficult for investors to fully
appreciate the risks the investments
present. Some investors may off-set
these costs, however. For example, some
investors anticipating such costs may
demand compensation in the form of
more attractive offering terms.
Additionally, some of these provisions
of the amendments could in fact benefit
investors by enabling issuers to lower
compliance costs.

Potential costs of the amendments to
investors may be further mitigated by
the following factors: (1) Exchange Act
reporting requirements; (2) disclosures
required in Regulation A offering
statements, which provide information
on potential risks of the offering to
enable informed investment decisions;
(3) the requirement that Regulation A
offering statements be qualified by the
Commission before any sales can be
made; (4) potential liability under
Section 12(a)(2) and application of the
general antifraud provisions of federal
and state securities laws to Regulation A
offerings; and (5) Regulation A
requirements (e.g., issuer eligibility
criteria, offering limits, investment
limits for non-accredited investors in
Tier 2 offerings of non-exchange-listed
securities; and audited financial
statement requirements for Tier 2
offerings).53 In general, the readily
observable nature of reporting company
status and offering type enables
investors concerned about potential
risks of reporting company Regulation A
offerings to reallocate to other types of
offerings.

c. Effects on Intermediaries

The amendments may affect
intermediaries in Regulation A
offerings. As discussed in Section
IV.A.2 above, very few intermediaries
presently participate in Regulation A
offerings. An increase in the number
and types of Regulation A issuers may
increase demand for the services of
intermediaries in connection with such
offerings and potentially attract new
intermediaries to the Regulation A
market. For example, existing
intermediaries participating in small

53 See 17 CFR 230.251-230.252.

registered offerings may begin to offer
Regulation A services to their clients. If
the amendments increase the number
and range of issuers using Regulation A
and thereby increase investor interest in
the Regulation A market more generally,
intermediaries may realize higher
revenue from Regulation A deals, and
vice versa.

The availability of Exchange Act
reports may facilitate intermediary due
diligence. However, if reporting
companies that use Regulation A have
higher information asymmetries, due
diligence costs and effort of
intermediaries may not decrease. Due to
the voluntary nature of matching
between issuers and intermediaries, we
expect intermediaries to participate in
offerings only when they on average
expect benefits to exceed costs.

Overall, however, the extent to which
the use of Regulation A by reporting
companies is driven by some reporting
companies switching from registered
offerings to Regulation A is expected to
limit the aggregate effects of the
amendments on intermediaries. Further,
intermediaries may not experience
significant effects of the amendments if
reporting companies using Regulation A
primarily conduct offerings without
involving intermediaries.

2. Amendments to Rule 257

Below we consider the economic
effects of the amendments to Rule 257.
Under the amendments, a Tier 2
reporting company issuer will be
deemed to have met its Rule 257(b)
reporting obligation if it is current in its
Exchange Act reporting as of the due
dates for periodic reports on Form 1-K
and Form 1-SA required under Rule
257(b). The requirement that a reporting
company Regulation A issuer be current
in, rather than merely subject to
Exchange Act reporting, in order to meet
its Rule 257(b) obligations, is expected
to encourage more regular periodic
disclosures following a reporting
company’s Regulation A offering.
Therefore, this requirement should
benefit investors in all classes of
securities of reporting company
Regulation A issuers by enabling better
informed investment decisions, as well
as more informationally efficient prices
for securities of reporting company
Regulation A issuers traded in
secondary markets.

Specifying a time period for which
Exchange Act reports must have been
filed will provide certainty to issuers
regarding how to satisfy the
requirements of Rule 257(b). The
amendments use a 12-month lookback
period consistent with the standard
applied in Commission rules in other
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contexts, including for the
determination of eligibility to use Form
S—8 and for satisfaction of the “current
public information” requirement of Rule
144. Use of a standard that is familiar
from these other contexts may facilitate
compliance by issuers. As an
alternative, we could have adopted a
longer (shorter) period for purposes of
“meeting” the Rule 257(b) requirements.
Such a longer (shorter) period would
have increased (decreased) the
incentives for reporting companies to
provide more regular period disclosures
following a Regulation A offering while
also increasing (decreasing) costs
incurred by those reporting companies
that have previously failed to file
Exchange Act reports. As another
alternative, we could have required
filers to have filed in a timely manner
all reports required to be filed during
the prior 12 months, consistent with
Form S-3 and F-3 requirements.5¢ This
alternative may benefit investors by
incentivizing reporting companies that
use Regulation A to provide timely
periodic disclosures. However, this
alternative may increase costs and
decrease the ability of reporting
companies that have failed to timely file
Exchange Act reports during the
lookback period to raise follow-on
Regulation A Tier 2 financing. Overall,
relative to the amendments, we do not
expect the effects of these alternatives to
be significant given the other incentives
that reporting companies have to remain
current in their Exchange Act reports
(e.g., greater secondary market liquidity,
not being delisted from an exchange or
downgraded to a lower OTC market tier,
future eligibility for a streamlined
registration process, reduced legal
liability, and a reputation for
transparency).

Prior to the amendments being
adopted in this release, an issuer that
was not subject to the reporting
requirements of Section 13 or 15(d) of
the Exchange Act that conducted a Tier
2 Regulation A offering and
concurrently registered the class of
securities under the Exchange Act
would have had its Regulation A
reporting obligations suspended so long
as it was subject to Exchange Act
reporting obligations, regardless of
whether it had remained current in such
Exchange Act reporting. Under the
mandated amendments, such issuers
technically will be subject to both
reporting regimes. Thus, some Tier 2
issuers may incur costs as a result of
this amendment, particularly if they are

54 See General Instruction I.A.3 to Form S-3 and
General Instruction [.A.2 to Form F-3.

likely not to remain current in their
Exchange Act reporting.

3. Efficiency, Competition, and Capital
Formation

The amendments may attract
additional issuers and a potentially
wider range of issuers to the Regulation
A market segment, resulting in
potentially greater capital formation
under Regulation A. As we note below,
many of these issuers may have
otherwise pursued a registered offering
today, thus the net effects on capital
formation may be small.

Nevertheless, the amendments may
enable some issuers to optimize their
financing strategy and reduce external
financing costs as a result of greater
flexibility in raising capital. This may
lead some reporting companies to
switch from private placements to
Regulation A. The additional flexibility
to alternate between Regulation A and
registered offerings may on the margin
encourage some private companies to
pursue public offerings (either pursuant
to Regulation A or to a registration
statement) or to become reporting
companies. Increased reliance on public
offerings may incrementally increase the
availability of information about offered
securities, the investment opportunities
available to non-accredited investors,
the efficiency of such investors’ capital
allocation decisions, and the
competition among issuers in public
offerings for investor capital.

The ability of reporting companies to
use Regulation A may increase
competition among issuers for investor
capital in the Regulation A market. If
investors in the Regulation A market
prefer reporting companies due to the
additional disclosures they provide, it
may adversely affect the ability of non-
reporting companies to raise capital
under Regulation A. This incremental
effect may be limited to the extent that
reporting companies using Regulation A
may have otherwise raised capital from
the same investors in a registered
offering. If investors reveal a preference
for additional disclosure, non-reporting
companies seeking Regulation A
financing may register a class of
securities under Section 12 or provide
Exchange Act disclosures voluntarily in
response to market demand for
information, although such steps would
entail additional costs. Alternatively,
Regulation A use by reporting
companies may have positive spillovers
for non-reporting companies in the
Regulation A market if the inflow of
reporting companies attracts additional
interest from investors, intermediaries,
and information providers to the
Regulation A market as a whole.

We recognize that many of the issuers
likely to rely on the amendments to
pursue a Regulation A offering may be
reporting companies that would have
otherwise pursued a registered offering.
We further recognize that the investors
likely to invest in the Regulation A
securities of reporting companies
relying on the amendments may be the
same investors that would have invested
in registered securities of those issuers
prior to the amendments. Therefore, the
net aggregate effects of the amendments
on efficiency, competition, capital
formation, and investor protection may
be small.

V. Paperwork Reduction Act
A. Background and Summary

Certain provisions of Regulation A
that will be affected by these
amendments contain ‘“‘collection of
information” requirements within the
meaning of the Paperwork Reduction
Act of 1995 (the “PRA”).55 The
Commission is submitting the
amendment to the Office of
Management and Budget (the “OMB”’)
for review in accordance with the
PRA.56 The title for the affected
collection of information is Regulation
A (Form 1-A) (OMB Control No. 3235—
0286).

Regulation A provides an exemption
from registration for offers and sales of
securities for up to $50 million.
Regulation A requires issuers to provide
certain disclosures; this disclosure is a
collection of information. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information requirement
unless it displays a currently valid OMB
control number. Compliance with the
information collection is mandatory.
Responses to the information collection
are not kept confidential and there is no
mandatory retention period for the
information disclosed.

The hours and costs associated with
preparing disclosure, filing forms, and
retaining records constitute reporting
and cost burdens imposed by the
collections of information. In deriving
estimates of these hours and costs, we
recognize that the burdens likely will
vary among individual issuers based on
a number of factors, including the stage
of development of the business, the
amount of capital an issuer seeks to
raise, and the number of years since
inception of the business. We believe
that some issuers will experience costs
in excess of the average and some

5544 U.S.C. 3501 et seq.
5644 U.S.C. 3507(d) and 5 CFR 1320.11.
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issuers may experience less than the
average costs.

B. Estimated Number of Regulation A
Offerings

Data regarding current market
practices may help identify the potential
number of offerings that will be
conducted in reliance on the final rules.
We estimate that there are currently
approximately 112 Regulation A
offering statements filed by issuers per
year. While it is not possible to predict
with certainty the number of offering
statements that will be filed by issuers
relating to offerings made in reliance on
amended Regulation A, for purposes of
this PRA analysis, we estimate that the
number will be 179 offering statements
per year. We base this estimate on: (i)
The current approximate number of
annual Form 1-A filings under the
existing rules, plus (ii) 25 percent of the
estimated number of registered offerings
of securities by reporting companies
that were not exchange listed that
would have been eligible to be
conducted under Regulation A.57

For purposes of this PRA analysis, we
assume that each offering statement for
a unique Regulation A offering that is
filed represents a unique issuer, such
that approximately 179 issuers are
estimated to conduct Regulation A
offerings each year under the final rules.

B. PRA Reporting and Cost Burden
Estimates

Regulation A requires issuers to file a
Form 1-A: Offering Statement with the
Commission. Regulation A has one
administrative burden hour associated
with it, and Form 1-A is currently
estimated to take approximately 750
burden hours per response. We do not
estimate that the one administrative
burden hour associated with Regulation
A will change as a result of the final
rules. We believe the burden hours
associated with Form 1-A will change
as a result of the amendments. Because
an Exchange Act reporting company is
likely to have already prepared much of
the information required to respond to
Form 1-A for its Exchange Act reporting
purposes, we estimate that the burden to
prepare and file Form 1-A, as amended,
for a reporting company will be
approximately 700 hours.58 This will

57 See Section IV.A.2 (citing approximately 267
non-exchange listed reporting companies with
registered securities offerings in 2017 of up to $50
million that may be eligible for Regulation A under
the amendments).

58 By comparison, we estimate the burden per
response for preparing Form S—1 to be 671 hours.
Such estimate reflects the effect on disclosure
preparation time of the ability of certain issuers to
forward incorporate by reference into the

decrease the burden on average across
all issuers in comparison to existing
rules, to approximately 731.28 hours.
We estimate that the issuer will
internally carry 75 percent of the burden
of preparation and that outside
professionals retained by the issuer at
an average cost of $400 per hour 59 will
carry 25 percent. However, because we
estimate that 67 additional offering
statements will be filed per year as a
result of the amendments, we estimate
that the overall burden hours to prepare
and file Form 1-A will increase.

We estimate that compliance with the
requirements of Form 1-A will require
130,900 burden hours (179 offering
statements x 731.28 hours/offering
statement) in aggregate each year, which
corresponds to 98,175 aggregated hours
carried by the issuer internally (179
offering statements x 731.28 hours/
offering statement x 0.75) and
aggregated costs of $13,089,912 (179
offering statements x 731.28 hours/
offering statement x 0.25 x $400) for the
services of outside professionals. As
stated above, we estimate that the
amendments to Regulation A will not
change the one administrative burden
hour associated with the review of
Regulation A and will require 179
burden hours (179 offering statements x
one hour/offering statement) in
aggregate each year, which corresponds
to 134.25 aggregated hours carried by
the issuer internally (179 offering
statements x 0.75) and aggregated costs
of $17,900 (179 offering statements x
0.25 x $400) for the services of outside
professionals. When combined with the
estimates for Form 1-A, the
administrative burden hour results in an
estimated total compliance burden of
732.28 hours per offering statement and
an estimated annual compliance burden
0f 131,078.12 hours (179 offering
statements x 732.28 hours/offering
statement) and aggregated costs of
$13,107,812 (179 offering statements x
732.28 hours/offering statement x 0.25 x
$400).

C. Request for Comment

We request comments in order to
evaluate: (1) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information would have practical

prospectus contained in a registration statement on
Form S-1. See Form S-1, at 1.

59 We recognize that the costs of retaining outside
professionals may vary depending on the nature of
the professional services, but for purposes of this
PRA analysis, we estimate that such costs would be
an average of $400 per hour. This is the rate we
typically estimate for outside services used in
connection with public company reporting.

utility; (2) the accuracy of our estimate
of the burden of the collection of
information; (3) whether there are ways
to enhance the quality, utility, and
clarity of the information to be
collected; and (4) whether there are
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of automated collection techniques
or other forms of information
technology.

Any member of the public may direct
to us any comments concerning the
accuracy of these burden estimates and
any suggestions for reducing the
burdens. Persons who desire to submit
comments on the collection of
information requirements should direct
their comments to the Office of
Management and Budget, Attention:
Desk Officer for the Securities and
Exchange Commission, Office of
Information and Regulatory Affairs,
Washington, DC 20503, and send a copy
of the comments to Brent J. Fields,
Secretary, Securities and Exchange
Commission, 100 F Street NE,
Washington, DC 20549-1090, with
reference to File No. S7-29-18.
Requests for materials submitted to the
OMB by us with regard to these
collections of information should be in
writing, refer to File No. S7-29-18 and
be submitted to the Securities and
Exchange Commission, Office of FOIA
Services, 100 F Street NE, Washington,
DC 20549-0213. Interested persons are
encouraged to send comments to the
OMB by March 4, 2019.

VI. Statutory Authority

The amendments contained in this
release are adopted under the authority
set forth in sections 3(b), 19(a), and 28
of the Securities Act and section 508 of
the Economic Growth Act.

List of Subjects in 17 CFR Parts 230 and
239

Reporting and recordkeeping
requirements, Securities.

Text of Amendment

In accordance with the foregoing, title
17 chapter II of the Code of Federal
Regulations is amended as follows:

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

m 1. The authority citation for part 230
continues to read in part as follows:

Authority: 15 U.S.C. 77b, 77b note, 77c,
77d, 77%, 77g, 77h, 77j, 77r, 77s, 77z-3, 77sss,
78c, 78d, 78j, 781, 78m, 78n, 780, 780—7 note,
78t, 78w, 78l11(d), 78mm, 80a—8, 80a—24, 80a—
28, 80a—29, 80a—30, and 80a—37, and Pub. L.
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112-106, sec. 201(a), sec. 401, 126 Stat. 313
(2012), unless otherwise noted.
* * * * *

m 2. Section 230.251 is amended by
removing and reserving paragraph (b)(2)
and revising paragraph (b)(6) to read as
follows:

§230.251 Scope of exemption.
* * * * *
(b) * *x %

(6) Is not, and has not been, subject to
any order of the Commission entered
pursuant to Section 12(j) (15 U.S.C.
781(j)) of the Securities Exchange Act of
1934 (the “Exchange Act”) (15 U.S.C.
78a et seq.) within five years before the

filing of the offering statement;
* * * * *

m 3. Section 230.257 is amended by
adding paragraph (b)(6), removing and
reserving paragraph (d)(1), and revising
paragraph (e) to read as follows:

§230.257 Periodic and current reporting;
exit report.
* * * * *

(b) L

(6) Exchange Act reporting
requirements. The duty to file reports
under this rule shall be deemed to have
been met if the issuer is subject to the
reporting requirements of Section 13 or
15(d) of the Exchange Act (15 U.S.C.
78m or 15 U.S.C. 780) and, as of each
Form 1-K and Form 1-SA due date, has
filed all reports required to be filed by
Section 13 or 15(d) of the Exchange Act
(15 U.S.C. 78m or 15 U.S.C. 780) during
the 12 months (or such shorter period
that the registrant was required to file
such reports) preceding such due date.
* * * * *

(e) Termination of duty to file reports.
If the duty to file reports is deemed to
have been met pursuant to paragraph
(b)(6) of this section and such status
ends because the issuer terminates or
suspends its duty to file reports under
the Exchange Act, the issuer’s obligation
to file reports under paragraph (b) of
this section shall:

(1) Automatically terminate if the
issuer is eligible to suspend its duty to
file reports under paragraphs (d)(2) and
(3) of this section; or

(2) Recommence with the report
covering the most recent financial
period after that included in any
effective registration statement or filed
Exchange Act report.

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

m 4. The authority citation for part 239
continues to read in part as follows:

Authority: 15 U.S.C. 77c, 77§, 77g, 77h, 77,
77s, 772—2, 7773, 77sss, 78c, 781, 78m, 78n,

780(d), 780—7 note, 78u-5, 78w(a), 78ll,
78mm, 80a—2(a), 80a—3, 80a—8, 80a—9, 80a—
10, 80a—13, 80a—24, 80a—26, 80a—29, 80a—30,
and 80a—-37; and sec. 107, Pub. L. 112-106,
126 Stat. 312, unless otherwise noted.

* * * * *

m 5. Amend Form 1-A (referenced in
§239.90) by revising Item 2 of Part I to
read as follows:

Note: The text of Form 1-A does not, and
this amendment will not, appear in the Code
of Federal Regulations.

FORM 1-A

REGULATION A OFFERING
STATEMENT UNDER THE
SECURITIES ACT OF 1933

* * * * *

PART I—NOTIFICATION

* * * * *

ITEM 2. Issuer Eligibility

O Check this box to certify that all of
the following statements are true for
the issuer(s):

¢ Organized under the laws of the
United States or Canada, or any
State, Province, Territory or
possession thereof, or the District of
Columbia.

e Principal place of business is in the
United States or Canada.

¢ Not a development stage company
that either (a) has no specific
business plan or purpose, or (b) has
indicated that its business plan is to
merge with an unidentified
company or companies.

e Not an investment company
registered or required to be
registered under the Investment
Company Act of 1940.

o Not issuing fractional undivided
interests in oil or gas rights, or a
similar interest in other mineral
rights.

¢ Not issuing asset-backed securities
as defined in Item 1101(c) of
Regulation AB.

¢ Not, and has not been, subject to
any order of the Commission
entered pursuant to Section 12(j) of
the Exchange Act (15 U.S.C. 781(j))
within five years before the filing of
this offering statement.

e Has filed with the Commission all
the reports it was required to file, if
any, pursuant to Rule 257 during
the two years immediately before
the filing of the offering statement
(or for such shorter period that the
issuer was required to file such
reports).

* * * * *

By the Commission.

Dated: December 19, 2018.
Brent J. Fields,
Secretary.
[FR Doc. 2018-27980 Filed 1-30-19; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 270
[Docket ID: DOD-2018-0S-0050]

RIN 0790-AK38

Compensation of Certain Former
Operatives Incarcerated by the
Democratic Republic of Vietham

AGENCY: Under Secretary of Defense for
Personnel and Readiness, DoD.

ACTION: Final rule.

SUMMARY: This final rule removes the
Department of Defense (DoD) regulation
concerning compensation of certain
former operatives incarcerated by the
Democratic Republic of Vietnam. The
content of this part is obsolete as the
claim period expired and the Vietnam
Commandos Compensation Commission
was disbanded. Therefore, this part is
unnecessary, and can be removed.

DATES: This rule is effective on January
31, 2019.

FOR FURTHER INFORMATION CONTACT: Don
Syendsen, 703-695-9371.

SUPPLEMENTARY INFORMATION: This part
was originally published 15 May 1997
under the National Defense
Authorization Act of FY 1997 and
established the Vietnam Commandos
Compensation Commission within the
Office of the Secretary of Defense. The
rule authorized a claims process for
compensation of Vietnamese operatives
who served in certain U.S.-led
operations, were captured, and
incarcerated in the Democratic Republic
of Vietnam. The claim period expired 15
May 2000; payments were completed by
July 2001; and, the commission was
disbanded.

This rule is not significant under
Executive Order (E.O.) 12866,
“Regulatory Planning and Review,”
therefore, the requirements of E.O.
13771, “Reducing Regulation and
Controlling Regulatory Costs,” do not

apply.
List of Subjects in 32 CFR Part 270

Claims, Military personnel, Prisoners
of war, Vietnam.
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PART 270—[REMOVED]

m Accordingly, by the authority of 5

U.S.C. 301, 32 CFR part 270, is removed.
Dated: January 28, 2019.

Aaron T. Siegel,

Alternate OSD Federal Register Liaison

Officer, Department of Defense.

[FR Doc. 2019-00428 Filed 1-30-19; 8:45 am]|

BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

[Docket ID: USN-2018-HQ-0011]

RIN 0703—-AB03

Certifications and Exemptions Under

the International Regulations for
Preventing Collisions at Sea, 1972

AGENCY: Department of the Navy,
Department of Defense.
ACTION: Final rule.

Removal of this part does not add or
reduce the burden or cost on the public
in any way. The cost of certifying
alternate compliance of U.S. Navy
vessels and notifying the public of such
certification will remain the same with
removal of the part.

This rule is not significant under
Executive Order (E.O.) 12866,
“Regulatory Planning and Review,”
therefore, E.O. 13771, “Reducing
Regulation and Controlling Regulatory
Costs” does not apply.

List of Subjects in 32 CFR Part 706

Marine Safety; Navigation (water).
PART 706—[REMOVED]

m Accordingly, by the authority of 5

U.S.C. 301, 32 CFR part 706 is removed.
Dated: January 28, 2019.

M.S. Werner,

Commander, Judge Advocate General’s Corps,
U.S. Navy, Federal Register Liaison Officer.

[FR Doc. 2019-00412 Filed 1-30-19; 8:45 am]
BILLING CODE 3810-FF-P

SUMMARY: This final rule removes
Department of the Navy regulations
governing Certification and Exemptions
under the International Regulations for
Preventing Collisions at Sea, 1972. The
certification and exemption of certain
naval vessels which cannot comply
fully with the International Regulations
for Preventing Collisions at Sea, 1972, is
governed by statute and executive order
which direct that notice of certification
of alternate compliance be published in
the Federal Register. The content of this
part imposes no burden on the public,
and the rule is not required. Notice will
continue to be provided the public
through the publication of notice
documents in the Federal Register.
Therefore, this rule can be removed
from the CFR.

DATES: This rule is effective on January
31, 2019.

FOR FURTHER INFORMATION CONTACT:
LCDR Bradley Davis at 202—685-5040.
SUPPLEMENTARY INFORMATION: 33 U.S.C.
1605 and Executive Order 11964 of
January 19, 1977, direct the Department
of the Navy to provide public notice in
the Federal Register of U.S. Navy
vessels which cannot comply fully with
the International Regulations for
Preventing Collisions at Sea, 1972. It has
been determined that publication of this
CFR part removal for public comment is
impracticable, unnecessary, and
contrary to public interest since
statutorily required notice will be
accomplished through publication of
notice documents in the Federal
Register.

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 707

[Docket ID: USN-2018-HQ-0010]

RIN 0703—-AB04

Special Rules With Respect to
Additional Station and Signal Lights

AGENCY: Department of the Navy,
Department of Defense.

ACTION: Final rule.

SUMMARY: This final rule removes
Department of the Navy regulations
concerning Special Rules with Respect
to Additional Station and Signal Lights.
Public notification of U.S. Navy vessels
which display additional station and
signal lights is governed by statute and
executive order which direct that such
notice be published in the Federal
Register. The content of this part
imposes no burden on the public, and
the rule is not required. Notice will
continue to be provided the public
through the publication of notice
documents in the Federal Register.
Therefore, this rule can be removed
from the CFR.

DATES: This rule is effective on January
31, 2019.

FOR FURTHER INFORMATION CONTACT:
LCDR Bradley Davis at 202—685—5040.
SUPPLEMENTARY INFORMATION: 33 U.S.C.
1605 and Executive Order 11964 of
January 19, 1977, direct the Department

of the Navy to provide public notice in
the Federal Register of U.S. Navy
vessels which display additional station
and signal lights. It has been determined
that publication of this CFR part
removal for public comment is
impracticable, unnecessary, and
contrary to public interest since
statutorily required notice will continue
to be accomplished through publication
of notice documents in the Federal
Register.

Removal of this part does not add or
reduce the burden or cost on the public
in any way. The cost of notifying the
public regarding additional station and
signal lights displayed by U.S. Navy
vessels will remain the same with
removal of the part.

This rule is not significant under
Executive Order (E.O.) 12866,
“Regulatory Planning and Review,”
therefore, E.O. 13771, “Reducing
Regulation and Controlling Regulatory
Costs” does not apply.

List of Subjects in 32 CFR Part 707

Marine safety; Navigation (water).
PART 707—[REMOVED]

m Accordingly, by the authority of 5

U.S.C. 301, 32 CFR part 707 is removed.
Dated: January 29, 2019.

M.S. Werner,

Commander, Judge Advocate General’s Corps,
U.S. Navy, Federal Register Liaison Officer.

[FR Doc. 2019—-00415 Filed 1-30-19; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2018-0376]
RIN 1625-AA00

Safety Zone; Neches River, Beaumont,
TX

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is extending
the duration of a temporary safety zone
on the navigable waters of the Neches
River extending 500-feet on either side
of the Kansas City Southern Railroad
Bridge that crosses the Neches River in
Beaumont, TX. The safety zone is
necessary to protect the bridge as well
as persons and property on or near the
bridge from potential damage from
passing vessels until missing and/or
damaged fendering systems are repaired
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or replaced. Entry of certain vessels or
persons into this zone is prohibited
unless specifically authorized by the
Captain of the Port Marine Safety Unit
Port Arthur or a designated
representative.

DATES: This rule is effective from 1 a.m.
on February 1, 2019 through midnight
on September 30, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2018—
0376 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Scott Whalen, Marine Safety
Unit Port Arthur, U.S. Coast Guard;
telephone 409-719-5086, email
Scott.K.Whalen@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port Marine Safety
Unit Port Arthur

DHS Department of Homeland Security

FR Federal Register

KCS Kansas City Southern Railroad
Company

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

VTS Vessel Traffic Service

II. Background Information and
Regulatory History

On April 19, 2018, the Coast Guard
was notified that the wood fendering
systems designed to protect bridge
support columns of the Kansas City
Southern Railroad Company’s bridge
(KSC) from strikes by vessels transiting
under the bridge had been damaged or
destroyed by Hurricane Harvey. The
south bank column protection fenders
are missing and the north bank column
protection fenders are severely
damaged. KCS indicated that strikes to
the support columns could compromise
the bridge structure. In response, on
May 7, 2018 the Coast Guard published
a temporary final rule; request for
comment titled Safety Zone; Neches
River, Beaumont, TX (83 FR 19965).
During the comment period that ended
on May 29, 2018, we received no
comments. The safety zone was
established on May 7, 2018, and
extended on September 5, 2018 via a
temporary final rule titled Safety Zone;
Neches River, Beaumont, TX (83 FR
45047). The zone is scheduled to expire
on January 31, 2019.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for

making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable and
contrary to the public interest because
immediate action is needed to continue
to respond to potential safety hazards
posed by and to passing vessel traffic
and to the unprotected bridge columns
supporting the KCS Bridge.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port Marine Safety Unit
Port Arthur (COTP) has determined that
potential hazards posed by the
unprotected bridge columns are a safety
concern to the KCS Bridge and to
persons and property on or near the
bridge. The purpose of this rule is to
provide for the safety of the KCS Bridge
and persons and property on or near the

bridge.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our temporary final rule;
request for comments published on May
7,2018. The only changes in the
regulatory text of this rule are minor
formatting edits and the extension of the
effective period until September 30,
2019, or until the missing and/or
damaged fenders are repaired or
replaced, whichever occurs first.

This rule extends the temporary safety
zone from February 1, 2019 through
September 30, 2019 or until missing
and/or damaged fendering systems are
repaired or replaced, whichever occurs
first. The safety zone extends 500-feet
on either side of the KCS Bridge that
crosses the Neches River in Beaumont,
TX in approximate location 30°04'54.8”
N 094°0529.4” W. The duration of the
zone is intended to protect the bridge
support columns as well as persons and
property on or near the bridge until the
bridge fendering is repaired or replaced.
Only vessels less than 65 feet in length
and not engaged in towing are
authorized to enter the zone, unless
otherwise permitted by the COTP or a
designated representative to enter the
safety zone.

Persons and vessels desiring to enter
the safety zone must request permission
from the COTP or a designated
representative. They may be contacted
through Vessel Traffic Service (VTS) on
channels 65A or 13 VHF-FM, or by
telephone at (409) 719-5070.

Permission to transit through the
bridge will be based on weather, tide
and current conditions, vessel size,
horsepower, and availability of assist
vessels. All persons and vessels

permitted to enter this temporary safety
zone shall comply with the lawful
orders or directions given to them by
COTP or a designated representative.
Intentional or unintentional contact
with any part of the bridge or associated
structure, including fendering systems,
support columns, spans or any other
portion of the bridge, is strictly
prohibited. Report any contact with the
bridge or associated structures
immediately to VTS Port Arthur on
channels 65A, 13 or 16 VHF-FM or by
telephone at (409) 719-5070.

The Coast Guard will inform the
public through public of the effective
period of this safety zone through VTS
Advisories, Broadcast Notices to
Mariners (BNMs), Local Notice to
Mariners (LNMs), and/or Marine Safety
Information Bulletins (MSIBs) as
appropriate.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, and
duration of the safety zone. This rule
will only affect certain vessels transiting
the upper reaches of the Neches River
in Beaumont, TX. The Coast Guard will
issue a VTS Advisory concerning the
zone, and the rule allows vessels to seek
permission to enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
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operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone that will prohibit entry within 500-
feet of either side of the KCS Bridge that
crosses the Neches River in Beaumont,
TX. It is categorically excluded from
further review under paragraph L60(d)
of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 01. A Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08—-0376 to read as
follows:

§165.T08-0376 Safety Zone; Neches
River, Beaumont, TX.

(a) Location. The following area is a
safety zone: all navigable waters
extending 500-feet on either side of the
Kansas City Southern Railroad Bridge
that crosses the Neches River in
Beaumont, TX in approximate location
30°04’54.8” N 094°05'29.4” W.

(b) Effective and enforcement periods.
This section is effective from 1 p.m. on
February 1, 2019 through midnight on
September 30, 2019. This section will be
enforced from 1 p.m. on February 1,
2019 through midnight on September
30, 2019, or until missing and/or
damaged fendering systems are repaired
or replaced, whichever occurs first.

(c) Regulations. (1) No vessel may
enter or remain in the safety zone
except:

(i) A vessel less than 65 feet in length
and not engaged in towing; or

(ii) A vessel authorized by the Captain
of the Port Marine Safety Unit Port
Arthur (COTP) or a designated
representative.

(2) Persons and vessels desiring to
enter the safety zone must request
permission from the COTP or a
designated representative. They may be
contacted through Vessel Traffic Service
(VTS) on channels 65A or 13 VHF-FM,
or by telephone at (409) 719-5070.

(3) Permission to transit through the
bridge will be based on weather, tide
and current conditions, vessel size,
horsepower, and availability of assist
vessels. All persons and vessels
permitted to enter this temporary safety
zone shall comply with the lawful
orders or directions given to them by
COTP or a designated representative.

(4) Intentional or unintentional
contact with any part of the bridge or
associated structure, including
fendering systems, support columns,
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spans or any other portion of the bridge,
is strictly prohibited. Report any contact
with the bridge or associated structures
immediately to VTS Port Arthur on
channels 65A, 13 or 16 VHF-FM or by
telephone at (409) 719-5070.

(d) Informational broadcasts. The
Coast Guard will inform the public
through public of the effective period of
this safety zone through VTS
Advisories, Broadcast Notices to
Mariners (BNMs), Local Notice to
Mariners (LNMs), and/or Marine Safety
Information Bulletins (MSIBs) as
appropriate.

Dated: December 26, 2018.

K.J. Pierre,

Commander, U.S. Coast Guard, Acting
Captain of the Port Marine Safety Unit Port
Arthur.

[FR Doc. 2019-00423 Filed 1-30-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2018-1063]
RIN 1625-AA00

Safety Zones, Delaware River;
Maintenance Dredging
AGENCY: Coast Guard, DHS.

ACTION: Temporary interim rule and
request for comments.

SUMMARY: The Coast Guard is
establishing temporary safety zones in
portions of New Castle Range, Marcus
Hook Range, Deepwater Point Range,
and Anchorage 7 off Marcus Hook
Range on the Delaware River. The safety
zones will temporarily restrict vessel
traffic from transiting or anchoring in a
portion of the Delaware River while
dredging operations are being
conducted to facilitate the Delaware
River annual maintenance project for
the main navigational channel of the
Delaware River. This regulation is
necessary to provide for the safety of life
on navigable waters of the Delaware
River, in the vicinity of dredging
activity and is intended to protect
mariners from the hazards associated
with pipe-laying and dredging
operations.

DATES: This rule is effective without
actual notice from January 31, 2019,
through May 31, 2019. For the purposes
of enforcement, actual notice will be
used from January 15, 2019, through
January 31, 2019.

Comments and related material must
be received by the Coast Guard on or
before March 4, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2018—
1063 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule. You may submit comments
identified by docket number USCG—
2018-1063 using the Federal
eRulemaking Portal at http://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion for further
instructions on submitting comments.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Edmund Ofalt, U.S.
Coast Guard, Sector Delaware Bay,
Waterways Management Division,
telephone (215) 271-4889, email
Edmund.j.ofalt@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
impracticable, unnecessary, or contrary
to the public interest. Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impractical and contrary to
the public interest. Final details for the
dredging operation were not received by
the Coast Guard until January 9, 2019.
Vessels transiting through New Castle
Range, Marcus Hook Range, Deepwater
Point Range, or entering the waters of
Anchorage 7 off Marcus Hook Range
during dredging operations may be at
risk. We are taking immediate action to
help protect the safety of the project
personnel, vessels, and the marine
environment on the navigable waters
within the safety zones while dredging
is being conducted. It is important to

have these regulations in effect during
dredging operations and it is
impracticable to delay the regulations.

We are issuing this rule and, under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making it
effective less than 30 days after
publication in the Federal Register
because doing so would be contrary to
the public interest. Allowing this
dredging operation to go forward
without safety zones in place would
expose mariners and the public to
unnecessary dangers.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port (COTP), Delaware
Bay, has determined that potential
hazards associated with dredging
operations beginning on or after January
15, 2019, will be a safety concern for
vessels attempting to transit the
Delaware River, along New Castle
Range, Marcus Hook Range, Deepwater
Point Range, and Anchorage 7 off
Marcus Hook Range. This rule is needed
to protect personnel, vessels, and the
marine environment on the navigable
waters within the safety zones while
dredging operations are being
conducted.

IV. Discussion of the Rule

This rule establishes safety zones on
portions of the Delaware River from
January 15, 2019 until May 31, 2019,
unless cancelled earlier by the COTP.
The safety zones are necessary to
facilitate the main channel annual
maintenance of New Castle Range,
Marcus Hook Range, Deepwater Point
Range, and Anchorage 7 off Marcus
Hook Range (as described in 33 CFR
110.157(a)(8)). Maintenance dredging in
the channel will most likely be
conducted with the dredge ESSEX,
though other dredges may be used,
along with associated dredge pipeline
and boosters. The pipeline consists of a
combination of floating hoses
immediately behind the dredge and
submerged pipeline leading to upland
disposal areas. Due to the hazards
related to dredging operations, the
associated pipeline, and the location of
the submerged pipeline, safety zones are
being established in the following areas:

(1) Safety zone one includes all
navigable waters within 250 yards of the
dredge displaying lights and shapes for
vessels restricted in ability to maneuver
as described in 33 CFR 83.27 and all
related dredge equipment when the
dredge is operating in New Castle
Range, Marcus Hook Range, Deepwater
Point Range, and Anchorage 7. This
safety zone is being established for the
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duration of the maintenance project.
Vessels requesting to transit the safety
zone must contact the dredge on VHF
channel 13 or 16 at least 1 hour prior
to arrival to arrange safe passage. At
least one side of the main navigational
channel will be kept clear for safe
passage of vessels in the vicinity of the
safety zone. At no time will the entire
main navigational channel be closed to
vessel traffic. Vessels should avoid
meetings in these areas where one side
of the main navigational channel is
open and proceed per this rule and the
Rules of the Road (33 CFR subchapter

(2) Safety zone two includes all the
waters of Anchorage 7 off Marcus Hook
Range, as described in 33 CFR
110.157(a)(8). Vessels wishing to anchor
in Anchorage 7 off Marcus Hook Range
must obtain permission from the COTP
at least 24 hours in advance by calling
(215) 271-4807. The COTP will permit
only one vessel to anchor at a time on
a “first-come, first-served’ basis.
Vessels will only be allowed to anchor
for a 12 hour period. Vessels that
require an examination by the Public
Health Service, Customs, or Immigration
authorities will be directed to an
anchorage by the COTP for the required
inspection. Vessels are encouraged to
use Anchorage 9 near the entrance to
Mantua Creek, Anchorage 10 at Naval
Base, Philadelphia, and Anchorage 6 off
Deepwater Point Range as alternative
anchorages.

Entry into, transiting, or anchoring
within safety zone one is prohibited
unless vessels obtain permission from
the COTP or make satisfactory passing
arrangements with the operating dredge
per this rule and the Rules of the Road
(33 CFR subchapter E). Though the
dredge ESSEX is the primary dredge to
be used in these operations, the COTP
may update the information and the
dredge being utilized with these
dredging operations via Marine Safety
Information Bulletin and Broadcast
Notice to Mariners.

The COTP will activate and terminate
the safety zones individually once all
submerged pipeline has been recovered
and dredging operations are completed
in each respective range. Notice of the
activation and the termination of the
safety zones will be made in accordance
with 33 CFR 165.7.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “significant
regulatory action,” under Executive
Order 12866. Accordingly, it has not
been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, and
duration of the safety zones. Although
this regulation will restrict access to
regulated areas, the effect of this rule
will not be significant because there are
a number of alternate anchorages
available for vessels to anchor.
Furthermore, vessels may transit
through the safety zone with the
permission of the COTP or make
satisfactory passing arrangements with
the dredge ESSEX or other dredges that
may be used in accordance with this
rule and the Rules of the Road (33 CFR
subchapter E). Notification of the safety
zones to the maritime public will be
made via maritime advisories allowing
mariners to alter their plans
accordingly.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zones may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,

organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
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that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that it is one of a category
of actions that do not individually or
cumulatively have a significant effect on
the human environment. This rule
involves a safety zone that will close
only one side of the main navigational
channel and vessels can request
permission to enter the channel. It is
categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. A
Record of Environmental Consideration
(REC) supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

VI. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape this
rulemaking. If you submit a comment,
please include the docket number for
this rulemaking, indicate the specific
section of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit http://
www.regulations.gov/privacyNotice.

Documents mentioned in this TIR as
being available in the docket, and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T05-1063 to read as
follows:

§165.T05-1063 Safety Zones, Delaware
River; Maintenance Dredging.

(a) Location. The following areas are
safety zones:

(1) Safety zone one includes all waters
within 250 yards of the dredge
displaying lights and shapes for vessels
restricted in ability to maneuver as
described in 33 CFR 83.27, as well as all
related dredge equipment, while the
dredge is operating in New Castle
Range, Marcus Hook Range, and
Deepwater Point Range. For
enforcement purposes, New Castle
Range, Marcus Hook Range, and
Deepwater Point Range include all
navigable waters of the Delaware River
shoreline to shoreline, bound by a line
drawn perpendicular to the center line
of the channel at the farthest upriver
point of the range to a line drawn
perpendicular to the center line of the
channel at the farthest downriver point
of the range.

(2) Safety zone two includes all the
waters of Anchorage 7 off Marcus Hook
Range, as described in 33 CFR
110.157(a)(8), which is depicted on U.S.
Nautical Chart 12312.

(b) Definitions. As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
petty officer, warrant or commissioned
officer on board a Coast Guard vessel or
on board a Federal, State, or local law
enforcement vessel assisting the Captain
of the Port, Delaware Bay in the
enforcement of the safety zone.

(c) Regulations. (1) Entry into or
transiting within safety zone one in
paragraph (a)(1) of this section is
prohibited unless vessels obtain
permission from the Captain of the Port
via VHF-FM channel 16 or 215-271—
4807, or make satisfactory passing
arrangements via VHF-FM channel 13
or 16 with the operating dredge per this
section and the rules of the road (33
CFR subchapter E). Vessels requesting to
transit shall contact the operating
dredge via VHF-FM channel 13 or 16 at
least 1 hour prior to arrival.

(2) Vessels granted permission to
enter and transit safety zone one in
paragraph (a)(1) of this section must do
so in accordance with any directions or
orders of the Captain of the Port, his
designated representative, or the dredge.
No person or vessel may enter or remain
in a safety zone without permission
from the Captain of the Port or the
dredge.

(3) All vessels transiting safety zone
one in paragraph (a)(1) of this section
must operate at the minimum safe speed
necessary to maintain steerage and
reduce wake.

(4) Vessels desiring to anchor in safety
zone two in paragraph (a)(2) of this
section, Anchorage 7 off Marcus Hook
Range, must obtain permission from the
COTP at least 24 hours in advance by
calling (215) 271-4807. The COTP will
permit one vessel at a time to anchor on
a ““first-come, first-served” basis.
Vessels will only be allowed to anchor
for a 12 hour period. Vessels that
require an examination by the Public
Health Service, Customs, or Immigration
authorities will be directed to an
anchorage for the required inspection by
the COTP.

(5) This section applies to all vessels
except those engaged in the following
operations: Enforcement of laws, service
of aids to navigation, and emergency
response.

(d) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the safety zones by
Federal, State, and local agencies.

(e) Enforcement period. These zones
will be enforced 24 hours a day while
operations are being conducted from
January 15, 2019 through May 31, 2019
unless cancelled earlier by the COTP.
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Dated: January 14, 2019.
Scott E. Anderson,

Captain, U.S. Coast Guard, Captain of the
Port, Delaware Bay.

[FR Doc. 2019-00075 Filed 1-30-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 36 and 42
RIN 2900-AQ55

Federal Civil Penalties Inflation
Adjustment Act Amendments

AGENCY: Department of Veterans Affairs.

ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) is providing public notice
of inflationary adjustments to the
maximum civil monetary penalties
assessed or enforced by VA, as
implemented by the Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015, for calendar
year 2019. VA may impose civil
monetary penalties for false loan
guaranty certifications. Also, VA may
impose civil monetary penalties for
fraudulent claims or written statements
made in connection with VA programs
generally. The Federal Civil Penalties
Inflation Adjustment Act of 1990, as
amended by the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015, sets forth a formula that
increases the maximum statutory
amounts for civil monetary penalties
and directs VA to give public notice of
the new maximum amounts by
regulation. Accordingly, VA is
providing notice of the calendar year
2019 inflationary adjustments that
increase maximum civil monetary
penalties from $22,363 to $22,927 for
false loan guaranty certifications and
from $11,181 to $11,463 for fraudulent
claims or written statements made in

connection with VA programs generally.

DATES: Effective Date: This rule is
effective January 31, 2019.

FOR FURTHER INFORMATION CONTACT:
Michael Shores, Director, Office of
Regulation Policy and Management
(OOREG), Department of Veterans
Affairs, 810 Vermont Avenue NW,
Washington, DC 20420, (202) 461—4921.
(This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: On
November 2, 2015, the President signed
into law the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015 (2015 Act) (Pub. L. 114-74,
sec. 701, 129 Stat. 599), which amended
the Federal Civil Penalties Inflation

Adjustment Act of 1990 (Pub. L. 101—
410, 104 Stat. 890), to improve the
effectiveness of civil monetary penalties
and to maintain their deterrent effect.
The 2015 Act was codified in a note
following 28 U.S.C. 2461. The 2015 Act
requires agencies to publish annual
adjustments for inflation, based on the
percent change between the Consumer
Price Index for All Urban Consumers
(CPI-U) for the month of October
preceding the date of the adjustment
and the prior year’s October CPI-U. 28
U.S.C. 2461 note, secs. 4(a) and (b) and
5(b)(1). This rule implements the 2019
calendar year inflation adjustment
amounts.

Under 38 U.S.C. 3710(g)(4)(B), VA is
authorized to levy civil monetary
penalties against private lenders that
originate VA-guaranteed loans if a
lender falsely certifies that they have
complied with certain credit
information and loan processing
standards, as set forth by chapter 37,
title 38 U.S.C. and part 36, title 38 CFR.
Under section 3710(g)(4)(B), any lender
who knowingly and willfully makes
such a false certification shall be liable
to the United States Government for a
civil penalty equal to two times the
amount of the Secretary’s loss on the
loan involved or to another appropriate
amount, not to exceed $10,000,
whichever is greater. VA implemented
the penalty amount in 38 CFR
36.4340(k)(1)(i) and (k)(3). On December
14, 2018, OMB issued Circular M—19—
04. This circular reflects that the
October 2017 CPI-U was 246.663 and
the October 2018 CPI-U was 252.885,
resulting in an inflation adjustment
multiplier of 1.02522. Accordingly, the
calendar year 2019 inflation revision
imposes an adjustment from $22,363 to
$22,927.

Under 31 U.S.C. 3802, VA can impose
monetary penalties against any person
who makes, presents, or submits a claim
or written statement to VA that the
person knows or has reason to know is
false, fictitious, or fraudulent, or who
engages in other covered conduct. The
statute permits, in addition to any other
remedy that may be prescribed by law,
a civil penalty of not more than $5,000
for each claim. 31 U.S.C. 3802(a)(1) and
(2). VA implemented the penalty
amount in 38 CFR 42.3(a)(1) and (b)(1).
As previously noted, Circular M—19-04
reflects an inflation adjustment
multiplier of 1.02522. Therefore, the
calendar year 2019 inflation revision
imposes an adjustment from $11,181 to
$11,463.

Accordingly, VA is revising 38 CFR
36.4340(k)(1)(i) and (3) and 38 CFR
42.3(a)(1)(iv) and (b)(1)(ii) to reflect the
2019 inflationary adjustments for civil

monetary penalties assessed or enforced
by VA.

Administrative Procedure Act

The Secretary of Veterans Affairs
finds that there is good cause under 5
U.S.C. 553(b)(B) and (d)(3) to dispense
with the opportunity for prior notice
and public comment and to publish this
rule with an immediate effective date.
The 2015 Act requires agencies to make
annual adjustments for inflation to the
allowed amounts of civil monetary
penalties “notwithstanding section 553
of title 5, United States Code.” 28 U.S.C.
2461 note, sec. 4(a) and (b). The penalty
adjustments, and the methodology used
to determine the adjustments, are set by
the terms of the 2015 Act. VA has no
discretion to make changes in those
areas. Therefore, an opportunity for
prior notice and public comment and a
delayed effective date is unnecessary.

Executive Orders 12866, 13563, and
13771

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action” requiring review by
OMB, unless OMB waives such review,
as any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) Create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
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have been examined, and it has been
determined not to be a significant
regulatory action under Executive Order
12866. VA’s impact analysis can be
found as a supporting document at
http://www.regulations.gov, usually
within 48 hours after the rulemaking
document is published. Additionally, a
copy of the rulemaking and its impact
analysis are available on VA’s website at
http://www.va.gov/orpm/, by following
the link for “VA Regulations Published
From FY 2004 Through Fiscal Year to
Date.” This rule is not an Executive
Order 13771 regulatory action because
this rule is not significant under
Executive Order 12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule will have no
such effect on State, local, and tribal
governments, or on the private sector.

Paperwork Reduction Act

This final rule contains no provisions
constituting a collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3521).

Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq. (RFA), imposes
certain requirements on Federal agency
rules that are subject to the notice and
comment requirements of the
Administrative Procedure Act (APA), 5
U.S.C. 553(b). This final rule is exempt
from the notice and comment
requirements of the APA because the
2015 Act directed the Department to
issue the annual adjustments without
regard to section 553 of the APA.
Therefore, the requirements of the RFA
applicable to notice and comment
rulemaking do not apply to this rule.
Accordingly, the Department is not
required either to certify that the final
rule would not have a significant
economic impact on a substantial
number of small entities or to conduct
a regulatory flexibility analysis.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance number and title for the
program affected by this document is
64.114, Veterans Housing Guaranteed
and Insured Loans.

List of Subjects
38 CFR Part 36

Condominiums, Housing, Individuals
with disabilities, Loan programs—
housing and community development,
Loan programs—veterans, Manufactured
homes, Mortgage insurance, Reporting
and recordkeeping requirements,
Veterans.

38 CFR Part 42

Administrative practice and
procedure, Claims, Fraud, Penalties.

Signing Authority

The Secretary of Veterans Affairs
approved this document and authorized
the undersigned to sign and submit the
document to the Office of the Federal
Register for publication electronically as
an official document of the Department
of Veterans Affairs. Robert L. Wilkie,
Secretary, Department of Veterans
Affairs, approved this document on
January 23, 2019, for publication.

Dated: January 23, 2019.
Jeffrey M. Martin,

Assistant Director, Office of Regulation Policy
& Management, Office of the Secretary,
Department of Veterans Affairs.

For the reasons stated in the
preamble, the Department of Veterans

Affairs amends 38 CFR parts 36 and 42
as set forth below:

PART 36—LOAN GUARANTY

m 1. The authority citation for part 36
continues to read as follows:

Authority: 38 U.S.C. 501 and 3720.
§36.4340 [Amended]

m 2. In § 36.4340, amend paragraphs
(k)(1)(i) introductory text and (k)(3) by
removing “$22,363” and adding in its
place “$22,927”.

PART 42—STANDARDS
IMPLEMENTING THE PROGRAM
FRAUD CIVIL REMEDIES ACT

m 3. The authority citation for part 42
continues to read as follows:

Authority: Pub. L. 99-509, secs. 6101—
6104, 100 Stat. 1874, codified at 31 U.S.C.
3801-3812.

§42.3 [Amended]

m 4.In §42.3, amend paragraphs
(a)(1)(iv) and (b)(1)(ii) by removing
“$11,181” and adding in its place
“$11,463".

[FR Doc. 2019-00369 Filed 1-30-19; 8:45 am]
BILLING CODE 8320-01-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3015
[Docket No. RM2017-1; Order No. 4963]
Competitive Postal Products

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission is adopting
a final rule concerning the minimum
amount that the Postal Service’s
competitive products as a whole are
required to contribute to institutional
costs annually. The rule as adopted uses
a formula-based approach to annually
calculate competitive products’
appropriate share of institutional costs.
For additional information, Order No.
4963 can be accessed electronically
through the Commission’s website at
https://www.prc.gov.

DATES: Effective: March 4, 2019.

FOR FURTHER INFORMATION CONTACT:
David A. Trissell, General Counsel, at
202-789-6820.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Relevant Statutory Requirements
II. Background

III. Basis and Purpose of Rule Change
IV. Final Rule

I. Relevant Statutory Requirements

Section 3633(a)(3) of title 39 of the
United States Code requires the
Commission to “ensure that all
competitive products collectively cover
what the Commission determines to be
an appropriate share of the institutional
costs of the Postal Service.” 39 U.S.C.
3633(a)(3). Section 3633(b) requires that
the Commission revisit the appropriate
share regulation at least every 5 years in
order to determine if the minimum
contribution requirement should be
“retained in its current form, modified,
or eliminated.” 39 U.S.C. 3633(b). In
making such a determination, the
Commission is required to consider ““all
relevant circumstances, including the
prevailing competitive conditions in the
market, and the degree to which any
costs are uniquely or disproportionately
associated with any competitive
products.” Id.

II. Background

Pursuant to section 3633(b), the
Commission initiated Docket No.
RM2017-1 for the purpose of
conducting its second review of the
appropriate share requirement since the
enactment of the Postal Accountability
and Enhancement Act (PAEA), Public
Law 109-435, 120 Stat. 3198 (2006). In
the decade following the PAEA’s
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enactment, competitive products’
appropriate share has been set at 5.5
percent of the Postal Service’s total
institutional costs. When the
Commission promulgated its initial
competitive product rules in Docket No.
RM2007-1, it found that basing the
appropriate share on a percentage of
total institutional costs was an easily
understood approach that mirrored the
directive of section 3633(a)(3).1 The
Commission considered the amount that
competitive products had historically
contributed to the Postal Service’s
institutional costs and set the
appropriate share at 5.5 percent.2 In
Docket No. RM2012-3, the Commission
completed its first review of the
appropriate share and, after performing
a qualitative evaluation of the criteria of
section 3633(b), determined that the
appropriate share should be maintained
at 5.5 percent.?

In its second review of the
appropriate share, the Commission
found that market conditions have
changed since the PAEA’s enactment
and since the Commission’s last review
of the appropriate share.* Most
significantly, the parcel delivery market
has experienced a significant increase in
demand, particularly over the last 5
years, due to the growing prevalence of
e-commerce. Order No. 4963 at 5-12.
This has led to steady increases in
revenue and profit for all competitors in
the market, as well as growth in
competitive volumes and market share
for the Postal Service. Id.

III. Basis and Purpose of Rule Change

In light of the changes described
above, Order No. 4963 implements a
formula-based approach to determining
the appropriate share and adopts related
rule changes. Id. at 19-29. The purpose
of the Commission’s formula-based
approach is to provide an objective basis
on which to quantify the statutory
considerations of section 3633(b) in

1 See Docket No. RM2007-1. Order Proposing
Regulations to Establish a System of Ratemaking,
August 15, 2007, at 70 (Order No. 26).

2 See Order No. 26 at 70-74; Docket No. RM2007—
1, Order Establishing Ratemaking Regulations for
Market Dominant and Competitive Products,
October 29, 2007, at 91, 138 (Order No. 43).

3 See generally Docket No. RM2012-3, Order
Reviewing Competitive Products’ Appropriate
Share Contribution to Institutional Costs, August
23, 2012 (Order No. 1449).

4 See Docket No. RM2017-1, Order Adopting
Final Rules Relating to the Institutional Cost
Contribution Requirement for Competitive
Products, January 3, 2019, at 4-12, 114-170 (Order
No. 4963); Docket No. RM2017-1, Revised Notice
of Proposed Rulemaking, August 7, 2018, at 41-42
(Order No. 4742); Docket No. RM2017-1, Notice of
Proposed Rulemaking to Evaluate the Institutional
Cost Contribution Requirement for Competitive
Products, February 8, 2018, at 12, 32, 34-53 (Order
No. 4402).

order to determine the year-to-year
change in competitive products’ joint
minimal capacity to generate profit that
can be contributed to the coverage of
institutional costs. Id.

The objective basis that the formula
relies on is the Postal Service’s market
power, which implicitly captures the
vast majority of the qualitative
considerations that the Commission has
previously looked to in assessing the
prevailing competitive conditions in the
market and other relevant
circumstances. Id. at 20. Market power
is a firm’s ability to price a product or
service higher than the marginal cost of
producing it and, as a concept,
embodies both absolute and relative
aspects. Id. at 20-21. A firm’s absolute
market power is its ability to raise prices
with regard to its own consumers. Id. at
21, 22. A firm’s relative market power,
which can also be described as its
market position, is its capacity to
exercise market power relative to its
competitors. Id. at 21, 25. A firm’s
absolute market power in a competitive
market will necessarily be limited by its
market position and, as such, the Postal
Service’s absolute market power and its
market position must be assessed in
conjunction. Id. at 21.

In order to assess the Postal Service’s
absolute market power and its market
position, the formula utilizes two
distinct components. The first
component is the Competitive
Contribution Margin, which measures
the Postal Service’s absolute market
power. Id. at 22—24. Specifically, the
Competitive Contribution Margin is
calculated by subtracting the total
attributable costs of producing the
Postal Service’s competitive products
collectively from the total amount of
revenue the Postal Service is able to
realize from those competitive products
collectively in a given fiscal year, and
then dividing this result by the total
competitive product revenue. Id. at 23—
24. The formula assesses the year-over-
year percent change in the Competitive
Contribution Margin to determine how
much, if any, the Postal Service’s
absolute market power has changed. Id.
at 22.

The second component of the formula
is the Competitive Growth Differential,
which measures the Postal Service’s
market position. Id. at 25-26.
Specifically, the Competitive Growth
Differential is calculated by subtracting
the year-over-year percent change in the
combined revenue for the Postal
Service’s competitors from the year-
over-year percent change in the Postal
Service’s competitive product revenue.
Id. at 25. This relative growth is then

weighted by the Postal Service’s market
share. Id.

Using the above-described
components, the Commission’s formula
is represented by the following
equation:

AS, + 1= AS, * (1+0/0ACC]VI,71 +
CGD, )

If t=0=FY 2007, AS = 5.5%

Where,

AS = Appropriate Share

CCM = Competitive Contribution Margin

CGD = Competitive Growth Differential
t = Fiscal Year

Id. at 26.

In order to calculate an upcoming
fiscal year’s appropriate share
percentage (AS; + ), the formula
multiplies the sum of the prior fiscal
year’s Competitive Growth Differential
and percentage change in the
Competitive Contribution Margin (1 +
%ACCM, _ ; + CGD,_;) by the current
fiscal year’s appropriate share (AS;). Id.
at 27. Both components of the formula
are given equal weight. Id. The formula
is recursive in order to incorporate all
changes in the parcel delivery market
since the PAEA was enacted and the
appropriate share was initially set. Id.
The formula’s calculation thus begins in
FY 2007 with a beginning appropriate
share of 5.5 percent. Id. The upcoming
fiscal year’s appropriate share will be
updated by the Commission each year
as part of the Commission’s Annual
Compliance Determination, which is
performed pursuant to 39 U.S.C. 3653.
Id.

IV. Final Rule

In order to implement the
Commission’s formula, existing
§3015.7(c) is revised. Final
§3015.7(c)(1) establishes the formula
which is to be used in calculating the
appropriate share and defines each of
the formula’s terms. Existing § 3015.7(c)
states that the appropriate share of
institutional costs to be covered by
competitive products set forth in that
rule is a minimum contribution level,
and final § 3015.7(c)(1) retains this
concept.

Final §3015.7(c)(2) establishes the
process by which the Commission shall
update the appropriate share for each
fiscal year. The Commission will
annually use the formula to calculate
the minimum appropriate share for the
upcoming fiscal year and report the new
appropriate share level for the
upcoming fiscal year as part of its
Annual Compliance Determination.

List of Subjects for 39 CFR Part 3015

Administrative practice and
procedure.
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For the reasons stated in the
preamble, the Commission amends
chapter III of title 39 of the Code of
Federal Regulations as follows:

PART 3015—REGULATION OF RATES
FOR COMPETITIVE PRODUCTS

m 1. The authority citation for part 3015
continues to read as follows:

Authority: 39 U.S.C. 503; 3633.

m 2. Amend § 3015.7 by revising
paragraph (c) to read as follows:

§3015.7 Standard for Compliance.

* * * * *

(c)(1) Annually, on a fiscal year basis,
the appropriate share of institutional
costs to be recovered from competitive
products collectively, at a minimum,
will be calculated using the following
formula:

ASt 4+ 1= AS; * (1+0/0ACCM,,1 +
CGD, - /)

Where,

AS = Appropriate Share, expressed as a
percentage and rounded to one decimal
place

CCM = Competitive Contribution Margin

CGD = Competitive Growth Differential

t = Fiscal Year

Ift=0=FY 2007, AS = 5.5 percent

(2) The Commission shall, as part of
each Annual Compliance
Determination, calculate and report
competitive products’ appropriate share
for the upcoming fiscal year using the
formula set forth in paragraph (c)(1) of
this section.

By the Commission.
Stacy L. Ruble,
Secretary.
[FR Doc. 2019-00399 Filed 1-30-19; 8:45 am]
BILLING CODE 7710-FW-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 414
[CMS-1693-CN]
RIN 0938-AT31

Medicare Program; Revisions to
Payment Policies Under the Physician
Fee Schedule and Other Revisions to
Part B for CY 2019; Medicare Shared
Savings Program Requirements;
Quality Payment Program; Medicaid
Promoting Interoperability Program;
Quality Payment Program—Extreme
and Uncontrollable Circumstance
Policy for the 2019 MIPS Payment
Year; Provisions From the Medicare
Shared Savings Program—
Accountable Care Organizations
Pathways to Success; and Expanding
the Use of Telehealth Services for the
Treatment of Opioid Use Disorder
Under the Substance Use-Disorder
Prevention That Promotes Opioid
Recovery and Treatment (SUPPORT)
for Patients and Communities Act;
Correction

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.
ACTION: Correction of final rule.

SUMMARY: This document corrects
technical errors that appeared in the
final rule published in the Federal
Register on November 23, 2018 entitled
“Medicare Program; Revisions to
Payment Policies under the Physician
Fee Schedule and Other Revisions to
Part B for CY 2019; Medicare Shared
Savings Program Requirements; Quality
Payment Program; Medicaid Promoting
Interoperability Program; Quality
Payment Program—Extreme and
Uncontrollable Circumstance Policy for
the 2019 MIPS Payment Year;
provisions from the Medicare Shared
Savings Program—Accountable Care
Organizations Pathways to Success; and
Expanding the Use of Telehealth
Services for the Treatment of Opioid
Use Disorder under the Substance Use-
Disorder Prevention that Promotes
Opioid Recovery and Treatment
(SUPPORT) for Patients and
Communities Act.”

DATES: This correcting document is
effective January 31, 2019, and is
applicable beginning January 1, 2019.
FOR FURTHER INFORMATION CONTACT:
Benjamin Chin, (410) 786—0679, Alesia
Hovatter (410) 786—6861 or Molly
MacHarris, (410) 786—4461.
SUPPLEMENTARY INFORMATION:

I. Background

In FR Doc. 2018-24170 of November
23,2018 (83 FR 59452 through 60303),
there were a number of technical errors
that are identified and corrected in the
Correction of Errors section below.
These corrections are effective January
1, 2019.

II. Summary of Errors

A. Summary of Errors in the Regulation
Text

On page 60090, in regulation text
regarding § 414.1415, we made a
typographical error in identifying the
year in the effective date.

B. Summary of Errors in the Appendix

On page 60151, we inadvertently
omitted Table B.6. Internal Medicine
(Removal Table), Table B.7. Emergency
Medicine, Table B.8. Obstetrics/
Gynecology, Table B.9. Ophthalmology,
Table B.10. Orthopedic Surgery, Table
B.11. Otolaryngology, Table B.12.
Pathology, and Table B.13 Pediatrics.

III. Waiver of Proposed Rulemaking

Under 5 U.S.C. 553(b) of the
Administrative Procedure Act (the
APA), the agency is required to publish
a notice of the proposed rule in the
Federal Register before the provisions
of a rule take effect. Similarly, section
1871(b)(1) of the Social Security Act
(the Act) requires the Secretary to
provide for notice of the proposed rule
in the Federal Register and provide a
period of not less than 60 days for
public comment. In addition, section
553(d) of the APA and section
1871(e)(1)(B)(i) of the Act mandate a 30-
day delay in effective date after issuance
or publication of a rule. Sections
553(b)(B) and 553(d)(3) of the APA
provide for exceptions from the APA
notice and comment, and delay in
effective date requirements; in cases in
which these exceptions apply, sections
1871(b)(2)(C) and 1871(e)(1)(B)(ii) of the
Act provide exceptions from the notice
and 60-day comment period and delay
in effective date requirements of the Act
as well. Section 553(b)(B) of the APA
and section 1871(b)(2)(C) of the Act
authorize an agency to dispense with
normal notice and comment rulemaking
procedures for good cause if the agency
makes a finding that the notice and
comment process is impracticable,
unnecessary, or contrary to the public
interest, and includes a statement of the
finding and the reasons for it in the rule.
In addition, section 553(d)(3) of the
APA and section 1871(e)(1)(B)(ii) allow
the agency to avoid the 30-day delay in
effective date where such delay is
contrary to the public interest and the
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agency includes in the rule a statement
of the finding and the reasons for it. In
our view, this correcting document does
not constitute a rulemaking that would
be subject to these requirements.

This document merely corrects
technical errors in the CY 2019 PFS
final rule. The corrections contained in
this document are consistent with, and
do not make substantive changes to, the
policies and payment methodologies
that were proposed, subject to notice
and comment procedures, and adopted
in the CY 2019 PFS final rule. As a
result, the corrections made through this
correcting document are intended to
resolve inadvertent errors so that the
rule accurately reflects the policies
adopted in the final rule. Even if this
were a rulemaking to which the notice
and comment and delayed effective date
requirements applied, we find that there
is good cause to waive such

requirements. Undertaking further
notice and comment procedures to
incorporate the corrections in this
document into the CY 2019 PFS final
rule or delaying the effective date of the
corrections would be contrary to the
public interest because it is in the
public interest to ensure that the rule
accurately reflects our policies as of the
date they take effect. Further, such
procedures would be unnecessary
because we are not making any
substantive revisions to the final rule,
but rather, we are simply correcting the
Federal Register document to reflect the
policies that we previously proposed,
received public comment on, and
subsequently finalized in the final rule.
For these reasons, we believe there is
good cause to waive the requirements
for notice and comment and delay in
effective date.

IV. Correction of Errors

In FR Doc. 2018-24170 of November
23, 2018 (83 FR 59452 through 60303),
make the following corrections:

§414.1415 [Corrected]

m 1. On page 60090, in the second
column; in amendatory instruction 41,
in line 2, the parenthetical “(effective
January 1, 2010)” is corrected to read
“(effective January 1, 2020)”.

m 2. On page 60151, Table B.6. Internal
Medicine (Removal Table), Table B.7.
Emergency Medicine, Table B.8.
Obstetrics/Gynecology, Table B.9.
Ophthalmology, Table B.10. Orthopedic
Surgery, Table B.11. Otolaryngology,
Table B.12. Pathology, and Table B.13
Pediatrics should be added in their
entirety.

BILLING CODE 4120-01-P
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B.6. Internal Medicine

MEASURES FINALIZED FOR REMOVAL
Note: In this final rule, we removed the following measure(s) below from this specific specialty measure set based upon review of updates made to existing quality

measure specifications, the addition of new measures for inclusion in MIPS, and the feedback provided by specialty societies.

NQF Quality CMS Collection Measure National Measure Title and Measure Rationale for Removal
# # eCQM ID Type Type Quality Description Steward
Strategy
Domain
0056 163 CMS123v | eCQM Process Effective Comprehensive Diabetes Care: Foot | National This measure is being
7 Specifications Clinical Exam: Committee | removed from the 2019
Care The percentage of patients 18-75 years | for Quality | program based on the
of age with diabetes (type 1 and type Assurance detailed rationale
2) who received a foot exam (visual described below for this
inspection and sensory exam with measure in “Table C:
mono filament and a pulse exam) Quality Measures
during the measurement year. Finalized for Removal
in the 2021 MIPS
Payment Year and
Future Years.”
0068 204 CMS164v | Medicare Part | Process Effective Ischemic Vascular Disease (IVD): National This measure is being
7 B Claims Clinical Use of Aspirin or Another Committee | removed from the 2019
Measure Care Antiplatelet: for Quality | program based on the
Specifications, Percentage of patients 18 years of age | Assurance detailed rationale
eCQM and older who were diagnosed with described below for this
Specifications, acute myocardial infarction (AMI), measure in “Table C:
CMS Web coronary artery bypass graft (CABG) Quality Measures
Interface or percutaneous coronary Finalized for Removal
Measure interventions (PCI) in the 12 months in the 2021 MIPS
Specifications, prior to the measurement period, or Payment Year and
MIPS CQMs who had an active diagnosis of Future Years.”
Specifications ischemic vascular disease (IVD)
during the measurement period, and
who had documentation of use of
aspirin or another antiplatelet during
the measurement period.
N/A 276 N/A MIPS CQMs Process Effective Sleep Apnea: Assessment of Sleep American This measure is being
Specifications Clinical Symptoms: Academy removed from the 2019
Care Percentage of visits for patients aged of Sleep program based on the
18 years and older with a diagnosis of | Medicine detailed rationale
obstructive sleep apnea that includes described below for this
documentation of an assessment of measure in “Table C:
sleep symptoms, including presence or Quality Measures
absence of snoring and daytime Finalized for Removal
sleepiness. in the 2021 MIPS
Payment Year and
Future Years.”
N/A 278 N/A MIPS CQMs Process Effective Sleep Apnea: Positive Airway American This measure is being
Specifications Clinical Pressure Therapy Prescribed: Academy removed from the 2019
Care Percentage of patients aged 18 years of Sleep program based on the
and older with a diagnosis of moderate | Medicine detailed rationale
or severe obstructive sleep apnea who described below for this
were prescribed positive airway measure in “Table C:
pressure therapy Quality Measures
Finalized for Removal
in the 2021 MIPS
Payment Year and
Future Years.”
N/A 334 N/A MIPS CQMs Efficiency | Efficiency | Adult Sinusitis: More than One American This measure is being
Specifications and Cost Computerized Tomography (CT) Academy removed from the 2019
Reduction | Scan Within 90 Days for Chronic of program based on the
Sinusitis (Overuse): Otolaryngol | detailed rationale
Percentage of patients aged 18 years ogy- described below for this
and older with a diagnosis of chronic Otolaryngol | measure in “Table C:
sinusitis who had more than one CT ogy- Head Quality Measures
scan of the paranasal sinuses ordered and Neck Finalized for Removal
or received within 90 days after the Surgery in the 2021 MIPS
date of diagnosis Payment Year and
Future Years.”
N/A 373 CMS65v8 | eCQM Intermedi | Effective Hypertension: Improvement in Centers for | This measure is being

541
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B.6. Internal Medicine

omain o .
Speciflications | ate Clinical Blood Pressure: Medicare & | removed [rom the 2019
Outcome Care Percentage of patients aged 18-85 Medicaid program based on the
years of age with a diagnosis of Services detailed rationale
hypertension whose blood pressure described below for this
improved during the measurement measure in “Table C:
period. Quality Measures

Finalized for Removal
in the 2021 MIPS
Payment Year and
Future Years.”

N/A 447 N/A MIPS CQMs Process Communit | Chlamydia Screening and Follow National This measure is being
Specifications y/ Up: The percentage of female Committee | removed from the 2019
Populatio | adolescents 16 years of age who had a | for Quality | program based on the
n Health chlamydia screening test with proper Assurance detailed rationale
follow-up during the measurement described below for this
period measure in “Table C:

Quality Measures
Finalized for Removal
in the 2021 MIPS
Payment Year and
Future Years.”

We did not receive specific comments regarding the proposed removal of measures from this specialty measure set.

FINAL ACTION: We arc finalizing the removal of measurcs from the Internal Medicine Specialty Measure Set as proposcd for the 2019 Performance Period and
future years. However, as noted in our responses to public comments in Table C, we are not finalizing the following measures for removal from this measure set:
Q048, Q154, Q155, and Q318.
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B.7. Emergency Medicine
In addition to the considerations discussed in the introductory language of Table B in this final rule, the Emergency Medicine specialty set takes into
consideration the following criteria, which includes, but is not limited to: the measure reflects current clinical guidelines and the coding of the
measure includes the specialists. We may reassess the appropriateness of individual measures, on a case-by-case basis, to ensure appropriate
inclusion in the specialty set. This measure set does not have any measures removed from prior years.

B.7. Emergency Medicine

mal
! N/A 066 CMS146 | eCQM Process Efficiency Appropriate Testing for Children with National
(Efficiency) v7 Specifications, and Cost Pharyngitis: Committee for
MIPS CQMs Reduction Percentage of children 3-18 years of age who were | Quality
Specifications diagnosed with pharyngitis, ordered an antibiotic Assurance
and received a group A streptococcus (strep) test
for the episode.
! 0653 091 N/A Part B Claims | Process Effective Acute Otitis Externa (AOE): Topical Therapy: American
(Appropriate Measure Clinical Percentage of patients aged 2 years and older with Academy of
Use) Specifications, Care a diagnosis of AOE who were prescribed topical Otolaryngolog
MIPS CQMs preparations. y-Head and
Specifications Neck Surgery
! 0654 093 N/A Part B Claims | Process Efficiency Acute Otitis Externa (AOE): Systemic American
(Appropriate Measure and Cost Antimicrobial Therapy — Avoidance of Academy of
Use) Specifications, Reduction Inappropriate Use: Otolaryngolog
MIPS CQMs Percentage of patients aged 2 years and older with y-Head and
Specifications a diagnosis of AOE who were not prescribed Neck Surgery
systemic antimicrobial therapy.
0104 107 CMS161 | eCOQM Process Effective Adult Major Depressive Disorder (MDD): Physician
v7 Specifications Clinical Suicide Risk Assessment: Percentage of patients Consortium
Care aged 18 years and older with a diagnosis ot major for
depressive disorder (MDD) with a suicide risk Performance
assessment completed during the visit in which a Improvement
new diagnosis or recurrent episode was identified. Foundation
(PCPI®)
§ 0058 116 N/A MIPS CQMs Process Efficiency Avoidance of Antibiotic Treatment in Adults National
! Specifications and Cost with Acute Bronchitis: Committee for
(Appropriate Reduction Percentage of adults 18-64 years of age with a Quality
Use) diagnosis of acute bronchitis who were not Assurance
dispensed an antibiotic prescription.
N/A 187 N/A MIPS CQMs Process Effective Stroke and Stroke Rehabilitation: Thrombolytic | American Heart
Specifications Clinical Therapy: Association
Care Percentage of patients aged 18 years and older with
a diagnosis of acute ischemic stroke who arrive at
the hospital within 2 hours of time last known well
and for whom IV t-PA was initiated within 3 hours
of time last known well.
N/A 254 N/A Part B Claims | Process Effective Ultrasound Determination of Pregnancy American
Measure Clinical Location for Pregnant Patients with Abdominal | College of
Specifications, Care Pain: Emergency
MIPS CQMs Percentage of pregnant female patients aged 14 to Physicians
Specifications 50 who present to the emergency department (ED)
with a chief complaint of abdominal pain or
vaginal bleeding who receive a trans-abdominal or
trans-vaginal ultrasound to determine pregnancy
location.
N/A 255 N/A Part B Claims | Process Effective Rh Immunoglobulin (Rhogam) for Rh-Negative | American
Measure Clinical Pregnant Women at Risk of Fetal Blood College of
Specifications, Care Exposure: Emergency
MIPS CQMs Percentage of Rh-negative pregnant women aged Physicians
Specifications 14-50 years at risk of fetal blood exposure who
receive Rh-Immunoglobulin (Rhogam) in the
emergency department (ED).
N/A 317 CMS22v | Part B Claims | Process Community | Preventive Care and Screening: Screening for Centers for
7 Measure /Population | High Blood Pressure and Follow-Up Medicare &
Specifications, Health Docu ted: Medicaid
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B.7. Emergency Medicine
MEASURES FINALIZED FOR INCLUSION
Indicator NQF | Quality CMS Collection Measure National Measure Title Measure
# # eCQM ID Type Type Quality and Description Steward
Strategy
Domain
eCQM Percentage of patients aged 18 years and older seen | Services
Specifications, during the reporting period who were screened for
MIPS CQMs high blood pressure AND a recommended follow-
Specifications up plan is documented based on the current blood
pressure (BP) reading as indicated.
! N/A 331 N/A MIPS CQMs Process Efficiency Adult Sinusitis: Antibiotic Prescribed for Acute |American
(Appropriate Specifications and Cost Sinusitis (Overuse): IAcademy of
Use) Reduction Percentage of patients, aged 18 years and older, Otolaryngology-
with a diagnosis of acute sinusitis who were Head and Neck
prescribed an antibiotic within 10 days after onset ~ [Surgery
of symptoms.
! N/A 332 N/A MIPS CQMs Process Efficiency Adult Sinusitis: Appropriate Choice of American
(Appropriate Specifications and Cost Antibiotic: Amoxicillin With or Without Academy of
Use) Reduction Clavulanate Prescribed for Patients with Acute [Otolaryngology-
Bacterial Sinusitis (Appropriate Use): Head and Neck
Percentage of patients aged 18 years and older with | Surgery
a diagnosis of acute bacterial sinusitis that were
prescribed amoxicillin, with or without
clavulanate, as a first line antibiotic at the time of
diagnosis.
! N/A 333 N/A MIPS CQMs Efficiency | Efficiency Adult Sinusitis: Computerized Tomography American
(Appropriate Specifications and Cost (CT) for Acute Sinusitis (Overuse): Academy of
Use) Reduction Percentage of patients aged 18 years and older with Otolaryngology-
a diagnosis of acute sinusitis who had a Head and Neck
computerized tomography (CT) scan of the Surgery
paranasal sinuses ordered at the time of diagnosis
or received within 28 days after date of diagnosis.
* N/A 415 N/A Part B Claims | Efficiency | Efficiency Emergency Medicine: Emergency Department  |[American Collegg
! Measure and Cost Utilization of CT for Minor Blunt Head of Emergency
(Efficiency) Specifications, Reduction Trauma for Patients Aged 18 Years and Older: [Physicians
MIPS CQMs Percentage of emergency department visits for
Specifications patients aged 18 years and older who presented
with a minor blunt head trauma who had a head CT
for trauma ordered by an emergency care provider
who have an indication for a head CT.
* N/A 416 N/A Part B Claims | Efficiency | Efficiency Emergency Medicine: Emergency Department  [American Collegg
! Measure and Cost Utilization of CT for Minor Blunt Head of Emergency
(Efficiency) Specifications, Reduction Trauma for Patients Aged 2 through 17 Years: [Physicians
MIPS CQMs Percentage of emergency department visits for
Specifications patients aged 2 through 17 years who presented
with a minor blunt head trauma who had a head CT
for trauma ordered by an emergency care provider
who are classified as low risk according to the
Pediatric Emergency Care Applied Research
Network (PECARN) prediction rules for traumatic
brain injury.
Comment: One commenter noted that measure Q066: Appropriate Testing for Children with Pharyngitis measure promotes neither efficiency nor cost reduction in the
emergency setting. The commenter noted that when a strep test is ordered in the emergency setting, it must be run through a lab system, rather than at the point of care,
as a result of Clinical Laboratory Improvement Amendments (CLIA) requirements. As a result, a reflex culture is also ordered and results sent back to the ED, which is
then responsible for calling back patients who are often not part of the larger system. Because this measure promotes inefficient practices and actually drives costs up,
the commenter recommended not including it in this measure set.
Response: We disagree as we worked extensively with stakeholders to solicit their feedback and ensure the measures under this measure set were relevant for this
specialty. We believe measure Q066 is relevant to the emergency setting and is currently standard to perform Group A Strep testing prior to treatment with an antibiotic
and that testing could be at the point of care or in a lab. Both approaches are used routinely in acute care settings across the country. We acknowledge the inconvenience
of the need to contact patients regarding results that occur well after the patient visit (for ED, Urgent Care, Non-Primary Care Physicians, etc.), but we would still
consider that process the standard of care. Further, point of care testing is common in ambulatory care settings including Emergency Departments. Therefore, we believe
this measure does promote cost reduction to avoid unnecessary antibiotic treatment to reduce antibiotic resistance which can contribute to increased health costs. We
believe this outweighs the cost of appropriate testing and does not promote the overuse of antibiotics to save time.
Comment: One commenter expressed concern the denominator used for measure Q107: Adult Major Depressive Disorder: Suicide Risk Assessment relies on a
diagnosis that is generally not used in emergency departments, and noted that in the future the measure should be broadened to include other initial diagnoses, such as
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Indicator NQF Quality CMS Collection Measure National Measure Title Measure
# # eCQM ID Type Type Quality and Description Steward

Strategy

Domain

Depression, Not Otherwise Specified, that are much more commonly used in the ED.

Response: We disagree as we worked extensively with stakeholders to solicit their feedback and ensure the measures under this measure set were relevant for this
specialty. This measure was originally developed as part of a suite of measures to improve care for adults with major depressive disorder and was specified and tested for
that population. We consulted with the measure steward and they will give consideration to your suggestion for future updates and retesting. We believe this measure is
very important to assess for suicide risk in the ED. While adding more general depression diagnosis codes may be appropriate, this revision would need to be vetted
through the measure steward and stakeholders for future implementation.

Comment: One commenter supported measure Q187: Stroke and Stroke Rehabilitation: Thrombolytic Therapy in this measure set. The commenter encouraged CMS to
continue to consider measurement and payment of high quality, cost effective stroke care in all settings, including in the hospital inpatient setting.

Response: We thank the commenter for their support of measure Q187: Stroke and Stroke Rehabilitation: Thrombolytic Therapy.

FINAL ACTION: We are finalizing the Emergency Medicine Specialty Measure Set as proposed for the 2019 Performance Period and future years.
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Quality 1Ds: 369, and 447.

B.8. Obstetrics/Gynecology
In addition to the considerations discussed in the introductory language of Table B in this final rule, the Obstetrics/Gynecology specialty set takes
into consideration the following criteria, which includes, but is not limited to: the measure reflects current clinical guidelines and the coding of the
measure includes the specialists. We may reassess the appropriateness of individual measures, on a case-by-case basis, to ensure appropriate
inclusion in the specialty set. In addition, as outlined at the end of this table, we removed the following quality measures from the specialty set:

B.8. Obstetrics/Gynecology

! 0326 | 047 N/A Medicare Part | Process Advance Care Plan National
(Care B Claims Communicat | Percentage of patients aged 65 years and older who | Committee for
Coordinatio Measure ion and Care | have an advance care plan or surrogate decision Quality
n) Specifications, Coordination | maker documented in the medical record or Assurance
MIPS CQMs documentation in the medical record that an
Specifications advance care plan was discussed but the patient did
not wish or was not able to name a surrogate
decision maker or provide an advance care plan.
N/A | 048 N/A Medicare Part | Process Effective Urinary Incontinence: Assessment of Presence National
B Claims Clinical Care | or Absence of Urinary Incontinence in Women Committee for
Measure Aged 65 Years and Older: Quality
Specifications, Percentage of female patients aged 65 years and Assurance
MIPS CQMs older who were assessed for the presence or
Specifications absence of urinary incontinence within 12 months.
! N/A | 050 N/A Medicare Part | Process Person and Urinary Incontinence: Plan of Care for Urinary | National
(Patient B Claims Caregiver- Incontinence in Women Aged 65 Years and Committee for
Experience) Measure Centered Older: Quality
Specifications, Experience Percentage of female patients aged 65 years and Assurance
MIPS CQMs and older with a diagnosis of urinary incontinence with
Specifications Outcomes a documented plan of care for urinary incontinence
at least once within 12 months.
0041 | 110 CMS147 | Medicare Part | Process Community/ | Preventive Care and Screening: Influenza Physician
v8 B Claims Population Immunization: Consortium
Measure Health Percentage of patients aged 6 months and older for
Specifications, seen for a visit between October 1 and March 31 Performance
eCQM who received an influenza immunization OR who Improvement
Specifications, reported previous receipt of an influenza Foundation
CMS Web immunization. (PCPI®)
Interface
Measure
Specifications,
MIPS CQMs
Specifications
* N/A | 111 CMSI127 | Medicare Part | Process Community/ | Pneumococcal Vaccination Status for Older National
v7 B Claims Population Adults: Committee for
Measure Health Percentage of patients 65 years of age and older Quality
Specifications, who have ever received a pneumococcal vaccine Assurance
eCQM
Specifications,
MIPS CQMs
Specifications
§ 2372 | 112 CMSI125 | Medicare Part | Process Effective Breast Cancer Screening: National
v7 B Claims Clinical Care | Percentage of women 51 - 74 years of age who had | Committee for
Measure a mammogram to screen for breast cancer. Quality
Specifications, Assurance
eCQM
Specifications,
CMS Web
Interface
Measure
Specifications,
MIPS CQMs
Specifications
* 0421 | 128 CMS69v | Medicare Part | Process Community/ | Preventive Care and Screening: Body Mass Centers for
§ 7 B Claims Population Index (BMI) Screening and Follow-Up Plan: Medicare &
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Measure Health Percentage of patients aged 18 years and older Medicaid
Specifications, with a BMI documented during the current Services
eCQM encounter or during the previous 12 months AND
Specifications, with a BMI outside of normal parameters, a
MIPS CQMs follow-up plan is documented during the encounter
Specifications or during the previous 12 months of the current

encounter.

Normal Parameters:

Age 18 years and older BMI => 18.5 and < 25

kg/m2.

! 0419 | 130 CMS68v | Medicare Part | Process Patient Documentation of Current Medications in the Centers for
(Patient 8 B Claims Safety Medical Record: Medicare &
Safety) Measure Percentage of visits for patients aged 18 years and Medicaid

Specifications, older for which the eligible professional or eligible | Services
eCOM clinician attests to documenting a list of current
Specifications, medications using all immediate resources
MIPS CQMs available on the date of the encounter. This list
Specifications must include ALL known prescriptions, over-the-
counters, herbals, and vitamin/mineral/dietary
(nutritional) supplements AND must contain the
medications’ name, dosage, frequency and route of
administration.
0028 | 226 CMS138 | Medicare Part | Process Community/P | Preventive Care and Screening: Tobacco Use: Physician
§ v7 B Claims lopulation Screening and Cessation Intervention: Consortium
Measure Health a. Percentage of patients aged 18 years and older for
Specifications, who were screened for tobacco use one or more | Performance
eCOM times within 24 months. Improvement
Specifications, b. Percentage of patients aged 18 years and older Foundation
CMS Web who were screened for tobacco use and (PCPI®)
Interface identified as a tobacco user who received
Measure tobacco cessation intervention.
Specifications, ¢ .Percentage of patients aged 18 years and older
MIPS CQMs who were screened for tobacco use one or more
Specifications times within 24 months AND who received
cessation counseling intervention if identified as
a tobacco user.
§ 0018 | 236 CMSI165 | Medicare Part Effective Controlling High Blood Pressure: National
! v7 B Claims Intermedi | Clinical Care | Percentage of patients 18-85 years of age who had | Committee for
(Outcome) Measure ate a diagnosis of hypertension and whose blood Quality
Specifications, | Outcome pressure was adequately controlled Assurance
eCQM (<140/90mmHg) during the measurement period.
Specifications,
CMS Web
Interface
Measure
Specifications,
MIPS CQMs
Specifications
! N/A | 265 N/A MIPS CQMs Process Communicat | Biopsy Follow Up: Percentage of new patients American
(Care Specifications ion and Care | whose biopsy results have been reviewed and Academy of
Coordinatio Coordination | communicated to the primary care/referring Dermatology
n) physician and patient by the performing physician.
§ 0032 | 309 CMS124 | eCOM Process Effective Cervical Cancer Screening: National
v7 Specifications Clinical Care | Percentage of women 21-64 years of age who Committee for
were screened for cervical cancer using either of Quality
the following criteria: Assurance
* Women age 21-64 who had cervical cytology
performed every 3 years
* Women age 30—64 who had cervical
cytology/human papillomavirus (HPV) co-testing
performed every S years.
0033 | 310 CMS153 | eCOM Process Community/ | Chlamydia Screening for Women: National
v7 Specifications Population Percentage of women 16-24 years of age who were | Committee for
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Health identified as sexually active and who had at least Quality
one test for chlamydia during the measurement Assurance
period.
N/A | 317 CMS22v | Medicare Part | Process Community/ | Preventive Care and Screening: Screening for Centers for
7 B Claims Population High Blood Pressure and Follow-Up Medicare &
Measure Health Documented: Percentage of patients aged 18 years | Medicaid
Specifications, and older seen during the reporting period who Services
eCQM were screened for high blood pressure AND a
Specifications, recommended follow-up plan is documented based
MIPS CQMs on the current blood pressure (BP) reading as
Specifications indicated.
N/A | 374 CMS50v | eCOM Process Communicat | Closing the Referral Loop: Receipt of Specialist | Centers for
! 7 Specifications, ion and Care | Report: Medicare &
(Care MIPS CQMs Coordination | Percentage of patients with referrals, regardless of | Medicaid
Coordinatio Specifications age, for which the referring provider receives a Services
n) report from the provider to whom the patient was
referred.
N/A | 402 N/A MIPS CQMs Process Community/ | Tobacco Use and Help with Quitting Among National
Specifications Population Adolescents: Committee for
Health The percentage of adolescents 12 to 20 years of Quality
age with a primary care visit during the Assurance
measurement year for whom tobacco use status
was documented and received help with quitting if
identified as a tobacco user.
0053 | 418 N/A Medicare Part | Process Osteoporosis Management in Women Who Had | National
B Claims Effective a Fracture: Committee for
Measure Clinical Care | The percentage of women age 50-85 who suffered | Quality
Specifications, a fracture in the 6 months prior to the performance | Assurance
MIPS CQMs period through June 30 of the performance period
Specifications and who either had a bone mineral density test or
received a prescription for a drug to treat
osteoporosis in the 6 months after the fracture.

! 2063 | 422 N/A Medicare Part | Process Patient Performing Cystoscopy at the Time of American
(Patient B Claims Safety Hysterectomy for Pelvic Organ Prolapse to Urogynecolog
Safety) Measure Detect Lower Urinary Tract Injury: ic Society

Specifications, Percentage of patients who undergo cystoscopy to

MIPS CQMs evaluate for lower urinary tract injury at the time

Specifications of hysterectomy for pelvic organ prolapse.

N/A | 428 N/A MIPS CQMs Process Effective Pelvic Organ Prolapse: Preoperative American

Specifications Clinical Care | Assessment of Occult Stress Urinary Urogynecolog
Incontinence: ic Society
Percentage of patients undergoing appropriate
preoperative evaluation of stress urinary
incontinence prior to pelvic organ prolapse surgery
per ACOG/AUGS/AUA guidelines.

! N/A | 429 N/A Medicare Part | Process Patient Pelvic Organ Prolapse: Preoperative Screening | American
(Patient B Claims Safety for Uterine Malignancy: Urogynecologic
Safety) Measure Percentage of patients who are screened for uterine | Society

Specifications, malignancy prior to vaginal closure or obliterative
MIPS CQMs surgery for pelvic organ prolapse.
Specifications
2152 | 431 N/A MIPS CQMs Process Community/ | Preventive Care and Screening: Unhealthy Physician
Specifications Population Alcohol Use: Screening & Brief Counseling: Consortium for
Health Percentage of patients aged 18 years and older who | Performance
were screened for unhealthy alcohol use using a Improvement
systematic screening method at least once within Foundation
the last 24 months AND who received brief (PCPI®)
counseling if identified as an unhealthy alcohol
user.
! N/A | 432 N/A MIPS CQMs Outcome Patient Proportion of Patients Sustaining a Bladder American
(Outcome) Specifications Safety Injury at the Time of any Pelvic Organ Urogynecologic
Prolapse Repair: Society
Percentage of patients undergoing any surgery to
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Quality CMS Collection Measure National Measure Title Measure

Indicator NQF # eCQM ID Type Type Quality and Description Steward
# Strategy
Domain

repair pelvic organ prolapse who sustains an injury
to the bladder recognized either during or within
30 days after surgery.

! (Outcome) | N/A | 433 N/A MIPS CQMs Outcome Patient Proportion of Patients Sustaining a Bowel American
Specifications Safety Injury at the Time of any Pelvic Organ Urogynecologic
Prolapse Repair: Society

Percentage of patients undergoing surgical repair
of pelvic organ prolapse that is complicated by a
bowel injury at the time of index surgery that is
recognized intraoperatively or within 30 days after

surgery.
! N/A | 434 N/A MIPS CQMs Outcome Patient Proportion of Patients Sustaining A Ureter American
(Outcome) Specifications Safety Injury at the Time of any Pelvic Organ Urogynecologic
Prolapse Repair: Socicty

Percentage of patients undergoing pelvic organ
prolapse repairs who sustain an injury to the ureter
recognized either during or within 30 days after

surgery.
§ N/A | 443 N/A MIPS CQMs Process Non-Recommended Cervical Cancer Screening in| National
! Specifications Patient Adolescent Females: Committee for
(Patient Safety The percentage of adolescent females 16-20 years | Quality
Safety) of age screened unnecessarily for cervical cancer. Assurance
§ N/A | 448 N/A MIPS CQMs Process Appropriate Work Up Prior to Endometrial Centers for
! Specifications Communicat | Ablation: Medicare &
(Care ion and Care | Percentage of women, aged 18 years and older, Medicaid
Coordinatio Coordination | who undergo endometrial sampling or Services
n) hysteroscopy with biopsy and results documented
before undergoing an endometrial ablation.
! 472 CMS249 | eCQM Process Efficiency Appropriate Use of DXA Scans in Women Centers for
(Appropriat vl Specifications and Cost Under 65 Years Who Do Not Meet the Risk Medicare &
e Use) Reduction Factor Profile for Osteoporotic Fracture: Medicaid
Percentage of female patients aged 50 to 64 Services

without select risk factors for osteoporotic fracture
who received an order for a dual-energy x-ray
absorptiometry (DXA) scan during the
measurement period.

475 CMS349 | eCQM Process Community/ | HIV Screening: Centers for
vl Specifications Population Percentage of patients 15-65 years of age who Discase Control
Health have ever been tested for human and Prevention

immunodeficiency virus (HIV).

We did not receive specific comments regarding the measures included in this specialty measure set.

FINAL ACTION: We are finalizing the Obstetrics/Gynecology Specialty Measure Set as proposed for the 2019 Performance Period and future years. Note: As noted
in our responses to public comments in Table C, measure Q048 is not finalized for removal from this measure set as proposed: therefore, it is retained in this measure set
for the 2019 Performance Period and future years.
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measurement period.

N/A 369 CMS158v | eCQM Process LCffective | Pregnant women that had HBsAg | Optumlnsight |This measure is being
7 Specifications Clinical testing: removed from the 2019
Care This measure identifies pregnant program based on the
women who had an HBsAg detailed rationale
(hepatitis B) test during their described below for this
pregnancy. measure in “Table C:
Quality Measures
Finalized for Removal in
the 2021 MIPS Payment
Year and Future Years.”
N/A 447 N/A MIPS CQMs Process Commu | Chlamydia Screening and Follow | National This measure is being
Specifications nity/ Up: The percentage of female Committee for |removed from the 2019
Populati | adolescents 16 years of age who Quality program bascd on the
on had a chlamydia screening test with | Assurance detailed rationale
Health proper follow-up during the described below for this

measure in “Table C:
Quality Measures
Finalized for Removal in
the 2021 MIPS Payment
Year and Future Years.”

We did not receive specitic comments regarding the proposed removal of measures from this specialty measure set.

FINAL ACTION: We are finalizing the removal of measures from the Obstetrics/Gynecology Specialty Measure Set as proposed for the 2019 Performance Period
and future years. However, as noted in our responses to public comments in Table C, we are not finalizing Q048 for removal from this measure set.
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B.9. Ophthalmology
In addition to the considerations discussed in the introductory language of Table B in this final rule, the Ophthalmology specialty set takes into
consideration the following criteria, which includes, but is not limited to: the measure reflects current clinical guidelines and the coding of the
measure includes the specialists. CMS may reassess the appropriateness of individual measures, on a case-by-case basis, to ensure appropriate
inclusion in the specialty set. In addition, as outlined at the end of this table, we removed the following quality measures from the specialty set:
Quality IDs: 018, and 140.

B.9. Ophthalmology

0087 014 N/A Medicare Part | Process Effective Age-Related Macular Degeneration American
B Claims Clinical Care | (AMD): Dilated Macular Examination: Academy of
Measure Percentage of patients aged 50 years and older | Ophthalmology
Specifications, with a diagnosis of age-related macular
MIPS CQMs degeneration (AMD) who had a dilated
Specifications macular examination performed which
included documentation of the presence or
absence of macular thickening or geographic
atrophy or hemorrhage AND the level of
macular degeneration severity during one or
more office visits within 12 months.
! 0089 019 CMS142v | Medicare Part | Process Communicat | Diabetic Retinopathy: Communication Physician
(Care 7 B Claims ion and Care | with the Physician Managing Ongoing Consortium for
Coordinatio Measure Coordination | Diabetes Care: Performance
n) Specifications, Percentage of patients aged 18 years and Improvement
eCQM older with a diagnosis of diabetic retinopathy | Foundation
Specifications, who had a dilated macular or fundus exam (PCPI®)
MIPS CQMs performed with documented communication
Specifications to the physician who manages the ongoing
care of the patient with diabetes mellitus
regarding the findings of the macular or
fundus exam at least once within 12 months.
* 0055 117 CMS131v | Medicare Part | Process Clinical Care | Diabetes: Eye Exam: National
§ 7 B Claims Percentage of patients 18 - 75 years of age Committee for
Measure with diabetes who had a retinal or dilated eye | Quality
Specifications, exam by an eye care professional during the Assurance
eCQM measurement period or a negative retinal
Specifications, exam (no evidence of retinopathy) in the 12
MIPS CQMs months prior to the measurement period.
Specifications
0086 012 CMS143v | Medicare Part | Process Effective Primary Open-Angle Glaucoma (POAG): Physician
7 B Claims Clinical Care | Optic Nerve Evaluation: Consortium for
Measure Percentage of patients aged 18 years and Performance
Specifications, older with a diagnosis of primary open-angle | Improvement
eCQM glaucoma (POAG) who have an optic nerve Foundation
Specifications, head evaluation during one or more office (PCPI®)
MIPS CQMs visits within 12 months.
Specifications
! 0419 130 CMS68v8 | Medicare Part | Process Patient Safety | Documentation of Current Medicationsin | Centers for
(Patient B Claims the Medical Record: Medicare &
Safety) Measure Percentage of visits for patients aged 18 Medicaid
Specifications, years and older for which the eligible Services
eCQM professional or eligible clinician attests to
Specifications, documenting a list of current medications
MIPS CQMs using all immediate resources available on
Specifications the date of the encounter. This list must
include ALL known prescriptions, over-the-
counters, herbals, and
vitamin/mineral/dietary (nutritional)
supplements AND must contain the
medications’ name, dosage, frequency and
route of administration.
! 0563 141 N/A Medicare Part [ Outcome Communicatio| Primary Open-Angle Glaucoma (POAG): American
(Outcome) B Claims n and Care Reduction of Intraocular Pressure (IOP) by | Academy of
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Measure Coordination | 15% OR Documentation of a Plan of Care: | Ophthalmology
Specifications, Percentage of patients aged 18 years and older
MIPS CQMs with a diagnosis of primary open-angle
Specifications glaucoma (POAG) whose glaucoma treatment
has not failed (the most recent IOP was
reduced by at least 15 percent from the pre-
intervention level) OR if the most recent IOP
was not reduced by at least 15 percent from the
pre- intervention level, a plan of care was
documented within 12 months.
! 0565 191 CMS133v | eCOM Outcome Effective Cataracts: 20/40 or Better Visual Acuity Physician
(Outcome) 7 Specifications, Clinical Care | within 90 Days Following Cataract Consortium for
MIPS CQMs Surgery: Performance
Specifications Percentage of patients aged 18 years and older | Improvement
with a diagnosis of uncomplicated cataract Foundation
who had cataract surgery and no significant (PCPI®)
ocular conditions impacting the visual outcome
of surgery and had best-corrected visual acuity
of 20/40 or better (distance or near) achieved
within 90 days following the cataract surgery.
! 0564 192 CMS132v | eCOM Outcome Patient Safety | Cataracts: Complications within 30 Days Physician
(Outcome) 7 Specifications, Following Cataract Surgery Requiring Consortium for
MIPS CQMs Additional Surgical Procedures: Performance
Specifications Percentage of patients aged 18 years and Improvement
older with a diagnosis of uncomplicated Foundation
cataract who had cataract surgery and had (PCPI®)
any of a specified list of surgical procedures
in the 30 days following cataract surgery
which would indicate the occurrence of any
of the following major complications:
retained nuclear fragments, endophthalmitis,
dislocated or wrong power I0L, retinal
detachment, or wound dehiscence.
0028 226 CMS138v | Medicare Part | Process Community/ | Preventive Care and Screening: Tobacco Physician
§ 7 B Claims Population Use: Screening and Cessation Consortium for
Measure Health Intervention: Performance
Specifications, a. Percentage of patients aged 18 years and Improvement
eCQM older who were screened for tobacco use Foundation
Specifications, one or more times within 24 months. (PCPI®)
CMS Web b. Percentage of patients aged 18 years and
Interface older who were screened for tobacco use
Measure and identified as a tobacco user who
Specifications, received tobacco cessation intervention.
MIPS CQMs c. Percentage of patients aged 18 years and
Specifications older who were screened for tobacco use
one or more times within 24 months AND
who received cessation counseling
intervention if identified as a tobacco user.
! 1536 303 N/A MIPS CQMs Patient Person Cataracts: Improvement in Patient’s American
(Outcome) Specifications | Reported Caregiver- Visual Function within 90 Days Following | Academy of
Outcome Centered Cataract Surgery: Ophthalmology
Experience Percentage of patients aged 18 years and
and Outcomes | older who had cataract surgery and had
improvement in visual function achieved
within 90 days following the cataract
surgery, based on completing a pre-operative
and post-operative visual function survey.
N/A 374 CMS50v7 | eCOQM Process Communicatio| Closing the Referral Loop: Receipt of Centers for
! Specifications, n and Care Specialist Report: Medicare &
(Care MIPS CQMs Coordination | Percentage of patients with referrals, Medicaid
Coordinatio Specifications regardless of age, for which the referring Services
n) provider receives a report from the provider
to whom the patient was referred.
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! N/A 384
(Outcome)

N/A MIPS CQMs

Specifications

Effective
Clinical Care

American
Academy of
Ophthalmology

Outcome Adult Primary Rhegmatogenous Retinal
Detachment Surgery: No Return to the
Operating Room Within 90 Days of
Surgery:

Patients aged 18 years and older who had
surgery for primary rhegmatogenous retinal
detachment who did not require a return to
the operating room within 90 days of surgery.
Adult Primary Rhegmatogenous Retinal
Detachment Surgery: Visual Acuity
Improvement Within 90 Days of Surgery:
Patients aged 18 years and older who had
surgery for primary rhegmatogenous retinal
detachment and achieved an improvement in
their visual acuity, from their preoperative
level, within 90 days of surgery in the
operative eye.

Cataract Surgery with Intra-Operative
Complications (Unplanned Rupture of
Posterior Capsule Requiring Unplanned
Vitrectomy:

Percentage of patients aged 18 years and
older who had cataract surgery performed
and had an unplanned rupture of the posterior
capsule requiring vitrectomy.

Cataract Surgery: Difference Between
Planned and Final Refraction:

Percentage of patients aged 18 years and
older who had cataract surgery performed
and who achieved a final refraction within
+/- 0.5 diopters of their planned (target)
refraction.

! N/A 385

! N/A
(Outcome)

Effective
Clinical Care

American
Academy of
Ophthalmology

MIPS CQMs Outcome

Specifications

! N/A 388

! N/A
(Outcome)

MIPS CQMs
Specifications

American
Academy of
Ophthalmology

Outcome Patient Safety

! N/A 389

! N/A
(Outcome)

MIPS CQMs
Specifications

Effective
Clinical Care

American
Academy of
Ophthalmology

Outcome

We did not receive specific comments regarding the measures included in this specialty measure set.

FINAL ACTION: We are finalizing the Ophthalmology Specialty Measure Set as proposed for the 2019 Performance Period and future years.

B.9. Ophthalmology

Effécnve

0088 018 CMSI167 | eCOM Process Diabetic Retinopathy: Physician This measure is being
v7 Specifications Clinical Documentation of Presence or Consortium  [removed from the 2019
Care Absence of Macular Edema and for program based on the
Level of Severity of Retinopathy: Performance |detailed rationale
Percentage of patients aged 18 years | Improvement |described below for this
and older with a diagnosis of Foundation  [measure in “Table C:
diabetic retinopathy who had a (PCPI®) Quality Measures
dilated macular or fundus exam Finalized for Removal in
performed which included the 2021 MIPS Payment
documentation of the level of Year and Future Years.”
severity of retinopathy and the
presence or absence of macular
edema during one or more office
visits within 12 months.
0566 140 N/A Medicare Part | Process Effective | Age-Related Macular American This measure is being
B Claims Clinical Degeneration (AMD): Counseling Academy of [ removed from the 2019
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Measure Care on Antioxidant Supplement: Ophthalmolo | program based on the
Specifications, Percentage of patients aged 50 years | gy detailed rationale
MIPS CQMs and older with a diagnosis of age- described below for this
Specifications related macular degeneration (AMD) measure in “Table C:
or their caregiver(s) who were Quality Measures
counseled within the 12-month Finalized for Removal in
performance period on the benefits the 2021 MIPS Payment
and/or risks of the Age-Related Eye Year and Future Years.”
Disease Study (AREDS) 2
formulation for preventing
progression of AMD.

Comment: One commenter disagreed with CMS' suggestion that measure Q18: Diabetic Retinopathy: Documentation of Presence or Absence of Macular Edema and
Level of Severity of Retinopathy is duplicative of measure Q019: Diabetic Retinopathy: Communication with the Physician Managing Ongoing Diabetes Care. These
two measures were developed by the measure steward not as duplicative, but rather as complementary measures to ensure the assessment of the level of retinopathy
which comprises that which is communicated to the primary physician, thus promoting coordination of care of clinically meaningful information. The commenter
recommended that CMS retain these two measures for the 2019 performance year.

Response: We appreciate the commenter's feedback on measure Q018: Diabetic Retinopathy: Documentation of Presence or Absence of Macular Edema and Level
of Severity of Retinopathy. It is our goal to provide meaningful measures for eligible clinicians. We believe measure Q019: Diabetic Retinopathy: Communication
with the Physician Managing Ongoing Diabetes Care fulfills a high priority area by promoting care coordination among eligible clinicians. Whereas measure Q018
does not address a high priority or produce clinical outcomes. It may be advantageous to combine these two measures to create a more robust testing and
communication measure in the future. Measures Q018 and Q019 assess whether the level of severity of retinopathy was captured, but Q018 does not require the
results to be communicated to the clinician managing the diabetes. The numerator of Measure 018 is considered the standard of care as it captures an assessment with
no additional clinical action. We encourage the commenter to collaborate with measure developers to submit an alternative measure to the Call for Measures process.

Comment: One commenter opposed the removal of both measure Q012: Primary Open-Angle Glaucoma (POAG): Optic Nerve Evaluation and measure Q191:
Cataracts: 20/40 or Better Visual Acuity within 90 Days Following Cataract Surgery because they noted that the removal will limit the quality measure options
applicable to ophthalmologists. Other commenters opposed the proposal to remove measures Q018 - Diabetic Retinopathy: Documentation of Presence or Absence of
Macular Edema and Level of Severity of Retinopathy; and Q140: Age-Related Macular Degeneration (AMD): Counseling on Antioxidant Supplement. The
commenters noted that this is a significant number of measures to remove related to eye care, and represents a disproportionately large percentage of measures for
which physicians are eligible to submit. The commenter further noted that while measure stewards are working to develop homegrown Qualified Clinical Data
Registry (QCDR) measures, some Doctors of Optometry are not yet fully connected to the Measures and Outcomes Registry for Eyecare and others are still struggling
to implement electronic health records. The commenter stated that these factors may limit certain clinicians’ ability to perform in MIPS and therefore requested that
CMS move slowly in the removal of these measures and to allow for additional time before these measures are phased out. Other commenters were concerned about
the Ophthalmology measures that are being retired, as specialty specific measures are already generally very sparse and because clinicians who report via claims will
not have six ophthalmology-related measures available in the measure set.

Response: To clarify, measure Q191 is not proposed for removal; therefore, the measure will remain in the program and will be included in the Ophthalmology
Specialty Measure Set. With regard to other measures proposed for removal in this specialty set, we are committed to our goal to remove measures that are duplicative
in clinical concept to other measures and to be consistent with ensuring measures are more meaningful. In addition, there are 14 measures proposed for inclusion in
the Ophthalmology Specialty Measure Set that are suggested for this specialty which is more than the six measures currently required for meeting the quality
performance category requirements. We are attempting to reduce reporting burden where measures are duplicative in concept or do not drive quality action by
eligible clinician. We encourage the commenter to collaborate with measure developers to submit to the Call for Measures process so that the Ophthalmology
specialty has additional quality measures.

Comment: One commenter opposed removal of measure Q012 because measure Q14 1, which is cited as duplicative to Q012 can only be reported via claims and
registry/QCDR submission and not as an eCQM.

Response: We agree with the commenter’s concern about Q141 not being reportable as an eCQM and, therefore, will not finalize measure Q012 for removal as
previously proposed.

FINAL ACTION: We are finalizing the removal of measures from the Ophthalmology Specialty Measure Set as proposed for the 2019 Performance Period and
future years. However, as noted in our responses to public comments in Table C, we are not finalizing the removal of measure Q012 from this measure set.
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consideration the following criteria, which includes, but is not limited to: the measure reflects current clinical guidelines and the coding of the
measure includes the specialists. CMS may reassess the appropriateness of individual measures, on a case-by-case basis, to ensure appropriate

inclusion in the specialty set.

B.10. Orthopedic Surgery
In addition to the considerations discussed in the introductory language of Table B in this final rule, the Orthopedic Surgery specialty set takes into

B.10. Orthopedic Surgery

!
(Patient Safety)

0268

021

Medicare Part B Claims
Measure Specifications,
MIPS CQMs
Specifications

Process

Patleﬂt B
Safety

Perioperative Care: Selection of
Prophylactic Antibiotic — First OR Second
Generation Cephalosporin:

Percentage of surgical patients aged 18 years
and older undergoing procedures with the
indications for a first OR second generation
cephalosporin prophylactic antibiotic, who had
an order for a first OR second generation
cephalosporin for antimicrobial prophylaxis.

American
Society of
Plastic
Surgeons

!
(Patient Safety)

N/A

023

N/A

Medicare Part B Claims
Measure Specifications,
MIPS CQMs
Specifications

Process

Patient
Safety

Perioperative Care: Venous
Thromboembolism (VTE) Prophylaxis
(When Indicated in ALL Patients):
Percentage of surgical patients aged 18 years
and older undergoing procedures for which
venous thromboembolism (VTE) prophylaxis
is indicated in all patients, who had an order
for Low Molecular Weight Heparin (LMWH),
Low-Dose Unfractionated Heparin (LDUH),
adjusted-dose warfarin, fondaparinux or
mechanical prophylaxis to be given within 24
hours prior to incision time or within 24 hours
after surgery end time.

American
Society of
Plastic
Surgeons

!
(Care
Coordination)

N/A

024

N/A

Medicare Part B Claims
Measure Specifications,
MIPS CQMs
Specifications

Process

Communical
tion and
Care
Coordinatio
n

Communication with the Physician or
Other Clinician Managing On-going Care
Post-Fracture for Men and Women Aged 50
Years and Older:

Percentage of patients aged 50 years and older
treated for a fracture with documentation of
communication, between the physician
treating the fracture and the physician or other
clinician managing the patient’s on-going care,
that a fracture occurred and that the patient
was or should be considered for osteoporosis
treatment or testing. This measure is reported
by the physician who treats the fracture and
who therefore is held accountable for the
communication.

National

Committee
for Quality
Assurance

§
!

(Care
Coordination)
*

0097

046

N/A

Medicare Part B Claims
Measure Specifications,
MIPS CQMs
Specifications

Process

Communi
cation and
Care
Coordinat
ion

Medication Reconciliation Post-Discharge:
The percentage of discharges from any
inpatient facility (for example hospital, skilled
nursing facility, or rehabilitation facility) for
patients 18 years of age and older seen within
30 days following discharge in the office by
the physician, prescribing practitioner,
registered nurse, or clinical pharmacist
providing on-going care for whom the
discharge medication list was reconciled with
the current medication list in the outpatient
medical record.

This measure is submitted as three rates
stratified by age group:

* Submission Criteria 1: 18-64 years of age.

* Submission Criteria 2: 65 years and older.

* Total Rate: All patients 18 years of age and
older.

National

Committee
for Quality
Assurance

0326

047

N/A

Medicare Part B Claims

Process

Communi

Advance Care Plan:

National
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(Care Measure Specifications, cation and | Percentage of patients aged 65 years and older | Committee
Coordination) MIPS CQMs Care who have an advance care plan or surrogate for Quality
Specifications Coordinat | decision maker documented in the medical Assurance
ion record or documentation in the medical record
that an advance care plan was discussed but
the patient did not wish or was not able to
name a surrogate decision maker or provide an
advance care plan.
! N/A 109 N/A Medicare Part B Claims Process Person Osteoarthritis (OA): Function and Pain American
(Patient Measure Specifications, and Assessment: Academy of
Experience) MIPS CQMs Caregiver | Percentage of patient visits for patients aged Orthopedic
Specifications -Centered | 21 years and older with a diagnosis of Surgeons
Experienc | osteoarthritis (OA) with assessment for
eand function and pain.
Outcomes
* 0421 128 CMS69 | Medicare Part B Claims Process Communi | Preventive Care and Screening: Body Mass | Centers for
§ v7 Measure Specifications, ty/Populat | Index (BMI) Screening and Follow-Up Medicare &
eCQM Specifications, ion Health | Plan: Medicaid
MIPS CQMs Percentage of patients aged 18 years and older | Services
Specifications with a BMI documented during the current
encounter or during the previous 12 months
AND with a BMI outside of normal
parameters, a follow-up plan is documented
during the encounter or during the previous 12
months of the current encounter.
Normal Parameters: Age 18 years and older
BMI =>18.5 and < 25 kg/m2.
! 0419 130 CMS68 | Medicare Part B Claims Process Patient Documentation of Current Medications in Centers for
(Patient Safety) v8 Measure Specitications, Safety the Medical Record: Medicare &
e¢CQM Specifications, Percentage of visits for patients aged 18 years Medicaid
MIPS CQMs and older for which the eligible professional or | Services
Specifications eligible clinician attests to documenting a list
of current medications using all immediate
resources available on the date of the
encounter. This list must include ALL known
prescriptions, over-the-counters, herbals, and
vitamin/mineral/dietary (nutritional)
supplements AND must contain the
medications’ name, dosage, frequency and
route of administration.
! 0420 131 N/A Medicare Part B Claims Process Communi | Pain Assessment and Follow-Up: Centers for
(Care Measure Specifications, cation and | Percentage of visits for patients aged 18 years Medicare &
Coordination) MIPS CQMs Care and older with documentation of a pain Medicaid
Specifications Coordinat | assessment using a standardized tool(s) on Services
ion each visit AND documentation of a follow-up
plan when pain is present.
0418 134 CMS2v | Medicare Part B Claims Process Communi | Preventive Care and Screening: Screening Centers for
8 Measure Specifications, ty/ for Depression and Follow-Up Plan: Medicare &
e¢CQM Specifications, Populatio | Percentage of patients aged 12 years and older | Medicaid
CMS Web Interface n Health screened for depression on the date of the Services
Measure Specifications, encounter using an age appropriate
MIPS CQMs standardized depression screening tool AND if
Specifications positive, a follow-up plan is documented on
the date of the positive screen.
! 0101 154 N/A Medicare Part B Claims Process Patient Falls: Risk Assessment: National
(Patient Safety) Measure Specifications, Safety Percentage of patients aged 65 years and older | Committee
MIPS CQMs with a history of falls who had a risk for Quality
Specifications assessment for falls completed within 12 Assurance
months.
! 0101 155 N/A Medicare Part B Claims Process Communi | Falls: Plan of Care: National
(Care Measure Specifications, cation and | Percentage of patients aged 65 years and older | Committee
Coordination) MIPS CQMs Care with a history of falls who had a plan of care for Quality
Specifications Coordinat | for falls documented within 12 months. Assurance
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on

N/A 178 N/A MIPS CQMs Process Effective Rheumatoid Arthritis (RA): Functional American
Specifications Clinical Status Assessment: College of
Care Percentage of patients aged 18 vears and older | Rheumatol
with a diagnosis of rheumatoid arthritis (RA) ogy
for whom a functional status assessment was
performed at least once within 12 months.
N/A 179 N/A MIPS CQMs Process Effective Rheumatoid Arthritis (RA): Assessment American
Specifications Clinical and Classification of Disease Prognosis: College of
Care Percentage of patients aged 18 years and older | Rheumatolog
with a diagnosis of rheumatoid arthritis (RA) y
who have an assessment and classification of
disease prognosis at least once within 12
months.
N/A 180 N/A MIPS CQMs Process Effective Rheumatoid Arthritis (RA): Glucocorticoid | American
Specifications Clinical Management College of
Care Percentage of patients aged 18 years and older | Rheumatol
with a diagnosis of rheumatoid arthritis (RA) ogy
who have been assessed for glucocorticoid use
and, for those on prolonged doses of
prednisone > 10 mg daily (or equivalent) with
improvement or no change in disease activity,
documentation of glucocorticoid management
plan within 12 months.
0028 226 CMS13 | Medicare Part B Claims Process Communi | Preventive Care and Screening: Tobacco Physician
§ 8v7 Measure Specifications, ty/ Use: Screening and Cessation Intervention: | Consortium
eCQM Specifications, Populatio | a. Percentage of patients aged 18 years and for
CMS Web Interface n Health older who were screened for tobacco use Performanc
Measure Specifications, one or more times within 24 months. e
MIPS CQMs b. Percentage of patients aged 18 years and Improveme
Specifications older who were screened for tobacco use nt
and identified as a tobacco user who Foundation
received tobacco cessation intervention. (PCPI®)
c. Percentage of patients aged 18 years and older|
who were screened for tobacco use one or
more times within 24 months AND who
received cessation counseling intervention if
identified as a tobacco user.
N/A 317 CMS22 | Medicare Part B Claims Process Communi | Preventive Care and Screening: Screening Centers for
v7 Measure Specifications, ty/ for High Blood Pressure and Follow-Up Medicare &
eCQM Specifications, Populatio | Documented: Medicaid
MIPS CQMs n Health Percentage of patients aged 18 years and older | Services
Specifications seen during the reporting period who were
screened for high blood pressure AND a
recommended follow-up plan is documented
based on the current blood pressure (BP)
reading as indicated.
! N/A 350 N/A MIPS CQMs Process Communica| Total Knee Replacement: Shared Decision- | American
(Care Specifications tion and Making: Trial of Conservative (Non- Association
Coordination) Care surgical) Therapy: of Hip and
Coordinatio| Percentage of patients regardless of age Knee
n undergoing a total knee replacement with Surgeons
documented shared decision-making with
discussion of conservative (non-surgical)
therapy (for example nonsteroidal anti-
inflammatory drugs (NSAIDs), analgesics,
weight loss, exercise, injections) prior to the
procedure.
! N/A 351 N/A MIPS CQMs Process Patient Total Knee Replacement: Venous American
(Patient Safety) Specifications Safety Thromboembolic and Cardiovascular Risk Association
Evaluation: of Hip and
Percentage of patients regardless of age Knee
undergoing a total knee replacement who are Surgeons
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evaluated for the presence or absence of
venous thromboembolic and cardiovascular
risk factors within 30 days prior to the
procedure (for example history of Deep Vein
Thrombosis (DVT), Pulmonary Embolism
(PE), Myocardial Infarction (MI), Arrhythmia
and Stroke).
! N/A 352 N/A MIPS CQMs Process Patient Total Knee Replacement: Preoperative American
(Patient Safety) Specifications Safety Antibiotic Infusion with Proximal Association
Tourniquet: of Hip and
Percentage of patients regardless of age Knee
undergoing a total knee replacement who had Surgeons
the prophylactic antibiotic completely infused
prior to the inflation of the proximal tourniquet.
! N/A 353 N/A MIPS CQMs Process Patient Total Knee Replacement: Identification of American
(Patient Safety) Specifications Safety Implanted Prosthesis in Operative Report: Association
Percentage of patients regardless of age of Hip and
undergoing a total knee replacement whose Knee
operative report identifies the prosthetic implant| Surgeons
specifications including the prosthetic implant
manufacturer, the brand name of the prosthetic
implant and the size of each prosthetic implant.
! N/A 358 N/A MIPS CQMs Process Person Patient-Centered Surgical Risk Assessment | American
(Patient Specifications and and Communication: College of
Experience) Caregiver | Percentage of patients who underwent a non- Surgeons
-Centered | emergency surgery who had their personalized
Experienc | risks of postoperative complications assessed
e and by their surgical team prior to surgery using a
Outcomes | clinical data-based, patient-specific risk
calculator and who received personal
discussion of those risks with the surgeon.
N/A 374 CMSS0 | eCQM Specifications, Process Communi | Closing the Referral Loop: Receipt of Centers for
! v7 MIPS CQMs cation and | Specialist Report: Medicare &
(Care Specifications Care Percentage of patients with referrals, regardless | Medicaid
Coordination) Coordinat | of age, for which the referring provider receives | Services
ion a report from the provider to whom the patient
was referred.
! N/A 375 CMS66 | eCQM Specifications Process Person Functional Status Assessment for Total Knee | Centers for
v7 and Replacement: Medicare &
Caregiver | Changes to the measure description: Medicaid
-Centered | Percentage of patients 18 years of age and Services
Experienc | older who received an elective primary total
e and knee arthroplasty (TKA) who completed
Outcomes | baseline and follow-up patient-reported and
completed a functional status assessment
within 90 days prior to the surgery and in the
270-365 days after the surgery.
N/A 376 CMS56 | eCQM Specifications Process Person Functional Status Assessment for Total Hip | Centers for
! v7 and Replacement: Medicare &
(Patient Caregiver | Percentage of patients 18 years of age and Medicaid
Experience) -Centered | older with who received an elective primary Services
Experienc | total hip arthroplasty (THA) who completed
e and baseline and follow-up patient-reported and
Outcomes | completed a functional status assessment
within 90 days prior to the surgery and in the
270-365 days after the surgery.
N/A 402 N/A MIPS CQMs Process Communi | Tobacco Use and Help with Quitting National
Specifications ty/ Among Adolescents: Committee
Populatio | The percentage of adolescents 12 to 20 years for Quality
n Health of age with a primary care visit during the Assurance
measurement year for whom tobacco use
status was documented and received help with
quitting if identified as a tobacco user.
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Effective

N/A 408 N/A MIPS CQMs Process Opioid Therapy Follow-up Evaluation: American
(Opioid) Specifications Clinical All patients 18 and older prescribed opiates for | Academy
Care longer than 6 weeks duration who had a of
follow-up evaluation conducted at least every Neurology
3 months during Opioid Therapy documented
in the medical record.
! N/A 412 N/A MIPS CQMs Process Effective Documentation of Signed Opioid Treatment | American
(Opioid) Specifications Clinical Agreement: Academy
Care All patients 18 and older prescribed opiates for | of
longer than 6 weeks duration who signed an Neurology
opioid treatment agreement at least once
during Opioid Therapy documented in the
medical record.
! N/A 414 N/A MIPS CQMs Process Effective Evaluation or Interview for Risk of Opioid American
(Opioid) Specifications Clinical Misuse: Academy
Care All patients 18 and older prescribed opiates for | of
longer than 6 weeks duration evaluated for risk | Neurology
of opioid misuse using a brief validated
instrument (for example Opioid Risk Tool,
SOAPP-R) or patient interview documented at
least once during Opioid Therapy in the
medical record.
0053 418 N/A Medicare Part B Claims Process Effective Osteoporosis Management in Women Who | National
Measure Specifications, Clinical Had a Fracture: Committee
MIPS CQMs Care The percentage of women age 50-85 who for Quality
Specifications suffered a fracture in the 6 months prior to the | Assurance
performance period through June 30 of the
performance period and who either had a bone
mineral density test or received a prescription
for a drug to treat osteoporosis in the 6 months
after the fracture.
* N/A 459 N/A MIPS CQMs Patient Person Average Change in Back Pain Following MN
! Specifications Reported and Lumbar Discectomy / Laminotomy: Community
(Outcome) Outcome Caregiver | The average change (preoperative to 3 months | Measureme
-Centered | postoperative) in back pain for patients 18 years | nt
Experienc | of age or older who had lumbar discectomy
e and /laminotomy procedure.
QOutcomes
* N/A 460 N/A MIPS CQMs Patient Person Average Change in Back Pain Following MN
! Specifications Reported and Lumbar Fusion: Community
(Outcome) Outcome Caregiver | The average change (preoperative to | year Measureme
-Centered | postoperative) in back pain for patients 18 years | nt
Experienc | of age or older who had lumbar spine fusion
e and surgery.
Outcomes
* N/A 461 N/A MIPS CQMs Patient Person Average Change in Leg Pain Following MN
! Specifications Reported and Lumbar Discectomy / Laminotomy: Community
(Outcome) Outcome Caregiver | The average change (preoperative to 3 months | Measureme
-Centered | postoperative) in leg pain for patients 18 years | nt
Experienc | of age or older who had lumbar discectomy /
eand laminotomy procedure.
Outcomes
! 2643 469 N/A MIPS CQMs Patient Person Average Change in Functional Status Minnesota
(Outcome) Specifications Reported and Following Lumbar Spine Fusion Surgery: Community
Outcome Caregiver | For patients age 18 and older undergoing lumbar] Measureme
-Centered | spine fusion surgery, the average change from | nt
Experienc | pre-operative functional status to 1 year (9 to 15
e and months) post-operative functional status using th|
Outcomes | Oswestry Disability Index (ODI version 2.1a)
patient reported outcome tool.
! 2653 470 N/A MIPS CQMs Patient Person Average Change in Functional Status Minnesota
(Outcome) Specifications Reported and Following Total Knee Replacement Surgery: | Community
Outcome Caregiver | For patients age 18 and older undergoing total | Measureme
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Visual Analog Scale (VAS) patient reported
outcome tool.

-Centered | knee replacement surgery, the average change | nt
Experienc | from pre-operative functional status to 1 year (9
e and to 15 months) post-operative functional status
Outcomes | using the Oxford Knee Score (OKS) patient
reported outcome tool.
! N/A 471 N/A MIPS CQMs Patient Person and | Average Change in Functional Status Minnesota
(Outcome) Specifications Reported Caregiver- | Following Lumbar Discectomy Laminotomy | Community
Outcome Centered Surgery: Measureme
Experience | For patients age 18 and older undergoing lumbar| nt
and discectomy laminotomy surgery, the average
Qutcomes | change from pre-operative functional status to 3
months (6 to 20 weeks) post-operative functional
status using the Oswestry Disability Index (ODI
version 2.1a) patient reported outcome tool.
! N/A 473 N/A MIPS CQMs Patient Person and | Average Change in Leg Pain Following Minnesota
(Paticnt Specifications Reported Carcgiver- | Lumbar Spine Fusion Surgery: Community
Experience) Outcome Centered For patients age 18 and older undergoing Measureme
Experience | lumbar spine fusion surgery, the average nt
and change from pre-operative leg pain to 1 year (9
Outcomes | to 15 months) post-operative leg pain using the

We did not receive specific comments regarding the measurces included in this specialty measure sct.

FINAL ACTION: We are finalizing the Orthopedic Surgery Specialty Measure Set as proposed for the 2019 Performance Period and future years with the exception of the
newly proposed composite measure: Falls: Screening, Risk-Assessment, and Plan of Care to Prevent Future Falls. We are no longer finalizing the inclusion of the composite
falls measure because it must be fully vetted to utilize standardized tools that would appropriately identify the at-risk patient population. In addition, as noted in our responses
to public comments in Table C, measures Q154, Q155, and Q375 are not finalized for removal from this measure set as proposed; therefore, they will be retained in this
measure set for the 2019 Performance Period and future years.
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B.11. Otolaryngology

In addition to the considerations discussed in the introductory language of Table B in this final rule, the Otolaryngology specialty set takes into
consideration the following criteria, which includes, but is not limited to: the measure reflects current clinical guidelines and the coding of the
measure includes the specialists. CMS may reassess the appropriateness of individual measures, on a case-by-case basis, to ensure appropriate
inclusion in the specialty set. In addition, as outlined at the end of this table, we removed the following quality measures from the specialty set:
Quality IDs: 276, 278, and 334.

B.11. Otolaryngology

! 0268 021 N/A Medicare Part | Process Patient Perioperative Care: Selection of Prophylactic American
(Patient B Claims Safety Antibiotic — First OR Second Generation Society of
Safety) Measure Cephalosporin: Plastic

Specifications, Percentage of surgical patients aged 18 years and Surgeons
MIPS CQMs older undergoing procedures with the indications for
Specifications a first OR second generation cephalosporin

prophylactic antibiotic, who had an order for a first

OR second generation cephalosporin for

antimicrobial prophylaxis.

! N/A 023 N/A Medicare Part | Process Patient Perioperative Care: Venous Thromboembolism American
(Patient B Claims Safety (VTE) Prophylaxis (When Indicated in ALL Society of
Safety) Measure Patients): Plastic

Specifications, Percentage of surgical patients aged 18 years and Surgeons
MIPS CQMs older undergoing procedures for which venous
Specifications thromboembolism (VTE) prophylaxis is indicated in
all patients, who had an order for Low Molecular
Weight Heparin (LMWH), Low-Dose
Unfractionated Heparin (LDUH), adjusted-dose
warfarin, fondaparinux or mechanical prophylaxis to
be given within 24 hours prior to incision time or
within 24 hours after surgery end time.
! 0326 047 N/A Medicare Part | Process Communica | Advance Care Plan: National
(Care B Claims tion and Percentage of patients aged 65 years and older who Committee
Coordination) Measure Care have an advance care plan or surrogate decision for Quality
Specifications, Coordinatio | maker documented in the medical record or Assurance
MIPS CQMs n documentation in the medical record that an advance
Specifications care plan was discussed but the patient did not wish
or was not able to name a surrogate decision maker
or provide an advance care plan.
! 0069 065 CMSI15 eCQM Process Efficiency Appropriate Treatment for Children with Upper | National
(Appropriate 4v7 Specifications, and Cost Respiratory Infection (URI): Committee
Use) MIPS CQMs Reduction Percentage of children 3 months through 18 years of | for Quality
Specifications age who were diagnosed with upper respiratory Assurance
infection (URI) and were not dispensed an antibiotic
prescription on or 3 days after the episode.
! 0653 091 N/A Medicare Part | Process Effective Acute Otitis Externa (AOE): Topical Therapy: American
(Appropriate B Claims Clinical Percentage of patients aged 2 years and older witha | Academy of
Use) Measure Care diagnosis of AOE who were prescribed topical Otolaryngolo
Specifications, preparations. gy-Head and
MIPS CQMs Neck
Specifications Surgery
! 0654 093 N/A Medicare Part | Process Efficiency Acute Otitis Externa (AOE): Systemic American
(Appropriate B Claims and Cost Antimicrobial Therapy — Avoidance of Academy of
Use) Measure Reduction Inappropriate Use: Otolaryngolog)y
Specifications, Percentage of patients aged 2 years and older witha | -Head and Nec
MIPS CQMs diagnosis of AOE who were not prescribed systemic | Surgery
Specifications antimicrobial therapy.
0041 110 CMS14 | Medicare Part | Process Community | Preventive Care and Screening: Influenza Physician
7v8 B Claims / Population | Immunization: Consortium foy
Measure Health Percentage of patients aged 6 months and older seen | Performance
Specifications, for a visit between October 1 and March 31 who Improvement
eCOM received an influenza immunization OR who Foundation
Specifications, reported previous receipt of an influenza (PCPI®)
CMS Web immunization.
Interface
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Measure
Specifications,
MIPS CQMs
Specifications
* N/A 111 CMSI12 | Medicare Part | Process Community | Pneumococcal Vaccination Status for Older National
e B Claims /Population | Adults: Committee for
Measure Health Percentage of patients 65 years of age and older who | Quality
Specifications, have ever received a pneumococcal vaccine. Assurance
eCQM
Specifications,
MIPS CQMs
Specifications
* 0421 128 CMS69 | Medicare Part | Process Community | Preventive Care and Screening: Body Mass Centers for
§ v7 B Claims /Population | Index (BMI) Screening and Follow-Up Plan: Medicare &
Measure Health Percentage of patients aged 18 years and older with Medicaid
Specifications, a BMI documented during the current encounter or Services
eCQM during the previous 12 months AND with a BMI
Specifications, outside of normal parameters, a follow-up plan is
MIPS CQMs documented during the encounter or during the
Specifications previous 12 months of the current encounter.
Normal Parameters:
Age 18 years and older BMI => 18.5 and < 25
kg/m2.

! 0419 130 CMS68 | Medicare Part | Process Patient Documentation of Current Medications in the Centers for
(Patient v8 B Claims Safety Medical Record: Percentage of visits for patients Medicare &
Safety) Measure aged 18 years and older for which the eligible Medicaid

Specifications, professional or eligible clinician attests to Services
eCOM documenting a list of current medications using all
Specifications, immediate resources available on the date of the
MIPS CQMs encounter. This list must include ALL known
Specifications prescriptions, over-the-counters, herbals, and
vitamin/mineral/dietary (nutritional) supplements
AND must contain the medications’ name, dosage,
frequency and route of administration.

! 0101 154 N/A Medicare Part | Process Patient Falls: Risk Assessment: National
(Patient B Claims Safety Percentage of patients aged 65 years and older with Committee for
Safety) Measure a history of falls who had a risk assessment for falls | Quality

Specifications, completed within 12 months. Assurance
MIPS CQMs
Specifications
! 0101 155 N/A Medicare Part | Process Communica | Falls: Plan of Care: National
(Care B Claims tion and Percentage of patients aged 65 years and older with Committee for
Coordination) Measure Care a history of falls who had a plan of care for falls Quality
Specifications, Coordinatio | documented within 12 months. Assurance
MIPS CQMs n
Specifications
0028 226 CMS13 | Medicare Part | Process Community | Preventive Care and Screening: Tobacco Use: Physician
§ 8v7 B Claims /Population | Sereening and Cessation Intervention: Consortium foj
Measure Health a. Percentage of patients aged 18 years and older Performance
Specifications, who were screened for tobacco use one or more Improvement
eCQM times within 24 months. Foundation
Specifications, b. Percentage of patients aged 18 years and older (PCPI®)
CMS Web who were screened for tobacco use and identified
Interface as a tobacco user who received tobacco cessation
Measure intervention.
Specifications, ¢. Percentage of patients aged 18 years and older
MIPS CQMs who were screened for tobacco use one or more
Specifications times within 24 months AND who received
cessation counseling intervention if identified as a
tobacco user.
! N/A 265 N/A MIPS CQMs | Process Communica | Biopsy Follow Up: American
(Care Specifications tion and Percentage of new patients whose biopsy results Academy of
Coordination) Care have been reviewed and communicated to the Dermatology
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Coordinatio | primary care/referring physician and patient by the
n performing physician.
N/A 277 N/A MIPS CQMs | Process Effective Sleep Apnea: Severity Assessment at Initial American
Specifications Clinical Diagnosis: Academy
Care Percentage of patients aged 18 years and older with of Sleep
a diagnosis of obstructive sleep apnea who had an Medicine
apnea hypopnea index (AHI) or a respiratory
disturbance index (RDI) measured at the time of
initial diagnosis.
N/A 279 N/A MIPS CQMs | Process Effective Sleep Apnea: Assessment of Adherence to American
Specifications Clinical Positive Airway Pressure Therapy: Academy
Care Percentage of visits for patients aged 18 years and of Sleep
older with a diagnosis of obstructive sleep apnea Medicine
who were prescribed positive airway pressure
therapy who had documentation that adherence to
positive airway pressure therapy was objectively
measured.
N/A 317 CMS22 | Medicare Part | Process Community | Preventive Care and Screening: Screening for Centers for
v7 B Claims /Population | High Blood Pressure and Follow-Up Medicare
Measure Health Documented: & Medicaid
Specifications, Percentage of patients aged 18 years and older seen Services
eCQM during the reporting period who were screened for
Specifications, high blood pressure AND a recommended follow-up
plan is documented based on the current blood
MIPS CQMs pressure (BP) reading as indicated.
Specifications
0101 318 CMS13 | eCOQM Process Patient Falls: Screening for Future Fall Risk: National
9v7 Specifications, Safety Percentage of patients 635 years of age and older who | Committee for
CMS Web were screened for future fall risk during the Quality
Interface measurement period. Assurance
Measure
Specifications
! (Appropriate N/A 331 N/A MIPS CQMs Process Efficiency Adult Sinusitis: Antibiotic Prescribed for Acute American
Use) Specifications and Cost Sinusitis (Overuse): Academy
Reduction Percentage of patients, aged 18 years and older, with | of
a diagnosis of acute sinusitis who were prescribed Otolaryngology
an antibiotic within 10 days after onset of -Head and Nec
symptoms. Surgery
! N/A 332 N/A MIPS CQMs Process Efficiency Adult Sinusitis: Appropriate Choice of American
(Appropriate Specifications and Cost Antibiotic: Amoxicillin With or Without Academy of
Use) Reduction Clavulanate Prescribed for Patients with Acute Otolaryngology
Bacterial Sinusitis (Appropriate Use): -Head and Nec
Percentage of patients aged 18 years and older with Surgery
a diagnosis of acute bacterial sinusitis that were
prescribed amoxicillin, with or without Clavulanate,
as a first line antibiotic at the time of diagnosis.
! N/A 333 N/A MIPS CQMs Efficiency | Efficiency Adult Sinusitis: Computerized Tomography (CT) | American
(Efficiency) Specifications and Cost for Acute Sinusitis (Overuse): Academy
Reduction Percentage of patients aged 18 years and older with of
a diagnosis of acute sinusitis who had a Otolaryngology
computerized tomography (CT) scan of the -Head and Neg|
paranasal sinuses ordered at the time of diagnosis or | Surgery
received within 28 days after date of diagnosis.
! N/A 357 N/A MIPS CQMs Outcome Effective Surgical Site Infection (SSI): American
(Outcome) Specifications Clinical Percentage of patients aged 18 years and older who College
Care had a surgical site infection (SSI). of Surgeons
! N/A 358 N/A MIPS CQMs Process Person and | Patient-Centered Surgical Risk Assessment and American
(Patient Specifications Caregiver- Communication: College
Experience) Centered Percentage of patients who underwent a non- of Surgeons
Experience | emergency surgery who had their personalized risks
and of postoperative complications assessed by their
Outcomes surgical team prior to surgery using a clinical data-
based, patient-specific risk calculator and who
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MEASURES FINALIZED FOR INCLUSION
Indicator NQF # Quality CMS Collection Measure National Measure Title Measure
# eCQM Type Type Quality and Description Steward
1D Strategy
Domain
received personal discussion of those risks with the
surgeon.
N/A 374 CMS50 | eCQM Process Communic | Closing the Referral Loop: Receipt of Specialist Centers for
! v7 Specifications, ation and Report: Medicare &
(Care MIPS CQMs Care Percentage of patients with referrals, regardless of Medicaid
Coordination) Specifications Coordinatio | age, for which the referring provider receives a report | Services
n from the provider to whom the patient was referred.
! N/A 398 N/A MIPS CQMs Outcome Effective Optimal Asthma Control: Minnesota
(Outcome) Specifications Clinical Composite measure of the percentage of pediatric and| Community
Care adult patients whose asthma is well-controlled as Measurement
demonstrated by one of three age appropriate patient
reported outcome tools.
N/A 402 N/A MIPS CQMs Process Community | Tobacco Use and Help with Quitting Among National
Specifications / Population | Adolescents: Committee for
Health The percentage of adolescents 12 to 20 years of age Quality
with a primary care visit during the measurement year| Assurance
for whom tobacco use status was documented and
received help with quitting if identified as a tobacco
user.
2152 431 N/A MIPS CQMs Process Community | Preventive Care and Screening: Unhealthy Physician
Specifications / Population | Alcohol Use: Screening & Brief Counseling: Consortium
Health Percentage of patients aged 18 years and older who for
were screened for unhealthy alcohol use using a Performance
systematic screening method at least once within the | Improvement
last 24 months AND who received brief counseling if | Foundation
identified as an unhealthy alcohol user. (PCPI®)

! 0657 464 N/A MIPS CQMs Process Otitis Media with Effusion (OME): Systemic American
(Patient Specifications Patient Antimicrobials- Avoidance of Inappropriate Use: | Academy of
Safety) Safety, Percentage of patients aged 2 months through 12 Otolaryngolo

Efficiency, years with a diagnosis of OME who were not gy — Head
and Cost prescribed systemic antimicrobials. and Neck
Reduction Surgery
Foundation
(AAOHNSF)
Comment: One commenter supported measure Q277: Sleep Apnea: Severity Assessment at Initial Diagnosis and measure Q279: Sleep Apnea: Assessment of Adherence
to Positive Airway Pressure Therapy in this measure set.
Response: We thank the commenter for their support.
FINAL ACTION: We are finalizing the Ofolaryngology Specialty Measure Set as proposed for the 2019 Performance Period and future years with the exception of the
newly proposed composite measure: Falls: Screening, Risk-Assessment, and Plan of Care to Prevent Future Falls. We are no longer finalizing the inclusion of the
composite falls measure because it must be fully vetted to utilize standardized tools that would appropriately identify the at-risk patient population. In addition, as noted in
our responses to public comments in Table C, measures Q154, Q155, and Q318 are not finalized for removal from this measure set as proposed; therefore, they will be
retained in this measure set for the 2019 Performance Period and future years.
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NA

Effecﬁvé )

N/A MIPS CQMs Process Sleep Apnea: Assessment of Sleep | American This measure is being
Specifications Clinical Care | Symptoms: Academy removed from the 2019
Percentage of visits for patients of Sleep program based on the detailed
aged 18 years and older with a Medicine rationale described below for
diagnosis of obstructive sleep this measure in “Table C:
apnea that includes documentation Quality Measures Finalized
of an assessment of sleep for Removal in the 2021
symptoms, including presence or MIPS Payment Year and
absence of snoring and daytime Future Years.”
sleepiness.
N/A 278 N/A MIPS CQMs Process Effective Sleep Apnea: Positive Airway American This measure is being
Specifications Clinical Care | Pressure Therapy Prescribed: Academy removed from the 2019
Percentage of patients aged 18 of Sleep program based on the detailed
vears and older with a diagnosis of | Medicine rationale described below for
moderate or severe obstructive this measure in “Table C:
sleep apnea who were prescribed Quality Measures Finalized
positive airway pressure therapy. for Removal in the 2021
MIPS Payment Ycar and
Future Years.”
N/A 334 N/A MIPS CQMs Efficiency | Efficiency Adult Sinusitis: More than One American  |This measure is being removed
Specifications and Cost Computerized Tomography (CT) | Academy  [from the 2019 program based
Reduction Scan Within 90 Days for Chronic | of on the detailed rationale
Sinusitis (Overuse): Otolaryngol [described below for this
Percentage ol patients aged 18 ogy- measure in “Table C: Quality
years and older with a diagnosis of | Otolaryngol [Measures Finalized for
chronic sinusitis who had more ogy- Head |Removal in the 2021 MIPS
than one CT scan of the paranasal and Neck Payment Year and Future
sinuses ordered or received within Surgery Years.”
90 days after the date of diagnosis.

We did not receive specific comments regarding the proposed removal of measures from this specialty measure set.

FINAL ACTION: We are finalizing the removal of measures from the Otolaryngology Specialty Measure Sei as proposed for the 2019 Performance Period and future
years. However, as noted in our responses to public comments in Table C, we are not finalizing the following measures proposed for removal from this measure set: Q154,

Q155 and Q318.
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B.12. Pathology
In addition to the considerations discussed in the introductory language of Table B in this final rule, the Pathology specialty set takes into
consideration the following criteria, which includes, but is not limited to: the measure reflects current clinical guidelines and the coding of the
measure includes the specialists. CMS may reassess the appropriateness of individual measures, on a case-by-case basis, to ensure appropriate
inclusion in the specialty set. In addition, as outlined at the end of this table, we removed the following quality measures from the specialty set:
Quality IDs: 099, 100, and 251.

B.12. Pathology

1854 249 N/A | Medicare Part [ Process Effective Barrett's Esophagus: College of
B Claims Clinical Care Percentage of esophageal biopsy reports that American
Measure document the presence of Barrett’s mucosa that Pathologists
Specifications, also include a statement about dysplasia.
MIPS CQMs
Specifications
§ 1853 250 N/A | Medicare Part [ Process Effective Radical Prostatectomy Pathology Reporting: College of
B Claims Clinical Care Percentage of radical prostatectomy pathology American
Measure reports that include the pT category, the pN Pathologists
Specifications, category, the Gleason score and a statement about
MIPS CQMs margin status.
Specifications
! N/A 395 N/A | Medicare Part | Process Communication| Lung Cancer Reporting (Biopsy/ Cytology College of
(Care B Claims and Care Specimens): American
Coordination Measure Coordination Pathology reports based on biopsy and/or cytology | Pathologists
) Specifications, specimens with a diagnosis of primary non-small
MIPS CQMs cell lung cancer classified into specific histologic
Specifications type or classified as NSCLC-NOS with an
explanation included in the pathology report.
! N/A 396 N/A | Medicare Part | Process Communication| Lung Cancer Reporting (Resection Specimens): | College of
(Care B Claims and Care Pathology reports based on resection specimens American
Coordination Measure Coordination with a diagnosis of primary lung carcinoma that Pathologists
) Specifications, include the pT category, pN category and for non-
MIPS CQMs small cell lung cancer, histologic type.
Specifications
* N/A 397 N/A | Medicare Part | Process Communication| Melanoma Reporting: College of
! B Claims and Care Pathology reports for primary malignant cutaneous | American
(Care Measure Coordination melanoma that include the pT category and a Pathologists
Coordination Specifications, statement on thickness, ulceration and mitotic rate.
) MIPS CQMs
Specifications

Comment: One commenter noted that the following measures were previously designated as outcome measures: Q395 - Lung cancer reporting (biopsy/cytology
specimens) Q396 - Lung cancer reporting (resection specimens) and Q397 - Melanoma reporting. The commenter stated that CMS summarily changed the
designation of the above measures from outcome to high priority without appropriate notice and explanation. The commenter asked that CMS once again designate
these measures as outcomes measures to allow pathologists the opportunity to score bonus points by reporting additional outcomes measures and be able to maximize
their score in the Quality category.

Response: We maintain that these measures do not meet the criteria for outcome measures. Outcome measures assesses the results of healthcare that are experienced
by patients: clinical events, recovery and health status, experiences in the health system, and efficiency/cost. In these measures, it does not assess an outcome but
rather assesses the process of capturing the documentation of appropriate elements within a pathology report. During the 2018 measures finalization review process,
we had discussions with the measure steward to confirm the definition of an outcome measure and concluded that these mcasurces should be classificd as process
measures. As such, measures Q395, Q396 and Q397 were finalized as process measures in the CY 2018 Quality Payment Program final rule (82 FR 53976 through
54146).

FINAL ACTION: We are finalizing the Pathology Specialty Measure Set as proposed for the 2019 Performance Period and future years.
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‘ : Domain
N/A 099 N/A Medicare Part | Process Effective | Breast Cancer Resection College of This measure is being
B Claims Clinical Pathology Reporting: pT Category | American removed from the 2019
Measure Care (Primary Tumor) and pN Pathologists program based on the
Specifications, Category (Regional Lymph Nodes) detailed rationale described
MIPS CQMs with Histologic Grade: below for this measure in
Specifications Percentage of breast cancer resection “Table C: Quality
pathology reports that include the pT Measures Finalized for
category (primary tumor), the pN Removal in the 2021 MIPS
category (regional lymph nodes), and Payment Year and Future
the histologic grade. Years.”
N/A 100 N/A Medicarc Part | Process Effective | Colorectal Cancer Resection College of This measure is being
B Claims Clinical Pathology Reporting: pT Category | American removed from the 2019
Measure Care (Primary Tumor) and pN Pathologists program based on the
Specifications, Category (Regional Lymph Nodes) detailed rationale described
MIPS CQMs with Histologic Grade: below for this measure in
Specifications Percentage of colon and rectum “Table C: Quality
cancer rescetion pathology reports Mecasures Finalized for
that include the pT category (primary Removal in the 2021 MIPS
tumor), the pN category (regional Payment Year and Future
lymph nodes) and the histologic Years.”
grade.
N/A 251 N/A Medicarc Part | Structurc Effective | Quantitative College of This mecasurc is being
B Claims Clinical Immunohistochemical (THC) American removed from the 2019
Measure Care Evaluation of Human Epidermal Pathologists program based on the
Specifications, Growth Factor Receptor 2 Testing detailed rationale described
MIPS CQMs (HER2) for Breast Cancer below for this measure in
Specifications Patients: “Table C: Quality
This is a measure based on whether Measures Finalized for
quantitative cvaluation of Human Removal in the 2021 MIPS
Epidermal Growth Factor Receptor 2 Payment Year and Future
Testing (HER2) by Years.”
immunohistochemistry (IHC) uses
the system recommended in the
current ASCO/CAP Guidelines for
Human Epidermal Growth Factor
Receptor 2 Testing in breast cancer.

years.

We did not receive specific comments regarding the proposed removal of measures from this specialty measure set.

FINAL ACTION: We are finalizing the removal of measures from the Pathology Specialty Measure Set as proposed for the 2019 Performance Period and future
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B.13. Pediatrics
In addition to the considerations discussed in the introductory language of Table B in this final rule, the Pediatrics specialty set takes into
consideration the following criteria, which includes, but is not limited to: the measure reflects current clinical guidelines and the coding of the
measure includes the specialists. CMS may reassess the appropriateness of individual measures, on a case-by-case basis, to ensure appropriate
inclusion in the specialty set. In addition, as outlined at the end of this table. we removed the following quality measure from the specialty set:
Quality ID: 447.

B.13. Pediatrics

! eCQ ppropriate Treatment for Children wi pper ational
(Appropriate 4v7 Specifications, Efficiency | Respiratory Infection (URI): Committee for
Use) MIPS CQMs and Cost | Percentage of children 3 months through 18 vears of age | Quality
Specifications Reduction | who were diagnosed with upper respiratory infection Assurance
(URI) and were not dispensed an antibiotic prescription
on or 3 days after the episode.
! N/A 066 CMS14 eCQM Process Efficiency | Appropriate Testing for Children with Pharyngitis: National
(Appropriate 6v7 Specifications, and Cost | Percentage of children 3-18 years of age who were Committee for
Use) MIPS CQMs Reduction | diagnosed with pharyngitis, ordered an antibiotic and Quality
Specifications received a group A streptococcus (strep) test for the Assurance
episode.
! 0653 091 N/A Medicare Part Process Effective | Acute Otitis External (AOE): Topical Therapy: American
(Appropriate B Claims Clinical | Percentage of patients aged 2 years and older with a Academy of
Use) Measure Care diagnosis of AOE who were prescribed topical Otolaryngology
Specifications, preparations. -Head and Neck|
MIPS CQMs Surgery
Specitications
! 0654 093 N/A Medicare Part Process Efficiency | Acute Otitis Externa (AOE): Systemic Antimicrobial | American
(Appropriate B Claims and Cost | Therapy — Avoidance of Inappropriate Use: Academy of
Use) Measure Reduction | Percentage of patients aged 2 years and older with a Otolaryngology
Specifications, diagnosis of AOE who were not prescribed systemic -Head and Neck|
MIPS CQMs antimicrobial therapy. Surgery
Specifications
0041 110 CMS14 | Medicare Part Process Community | Preventive Care and Screening: Influenza Physician
7v8 B Claims /Population | Immunization: Consortium
Measure Health Percentage of patients aged 6 months and older seen for for
Specifications, a visit between October 1 and March 31 who received an | Performance
eCQM influenza immunization OR who reported previous Improvement
Specifications, receipt of an influenza immunization. Foundation
CMS Web (PCPI®)
Interface
Measure
Specifications,
MIPS CQMs
Specifications
0418 134 CMS2v | Medicare Part Process Community | Preventive Care and Screening: Screening for Centers for
8 B Claims /Population | Depression and Follow-Up Plan: Medicare &
Measure Health Percentage of patients aged 12 years and older screened Medicaid
Specifications, for depression on the date of the encounter using an age Services
eCQM appropriate standardized depression screening tool AND
Specifications, if positive, a follow-up plan is documented on the date of
CMS Web the positive screen.
Interface
Measure
Specifications,
MIPS CQMs
Specifications
§ 0405 160 CMS52 eCOM Process Effective | HIV/AIDS: Pneumocystis Jiroveci Pneumonia (PCP) | National
v7 Specifications Clinical | Prophylaxis: Committee for
Care Percentage of patients aged 6 weeks and older with a Quality
diagnosis of HIV/AIDS who were prescribed Assurance
Pneumocystis Jiroveci Pneumonia (PCP) prophylaxis.
§ 0409 205 N/A MIPS CQMs Process Effective | HIV/AIDS: Sexually Transmitted Disease Screening National
Specifications Clinical | for Chlamydia, Gonorrhea, and Syphilis: Committee for
Care Percentage of patients aged 13 years and older with a Quality
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diagnosis of HIV/AIDS for whom chlamydia, gonorrhea | Assurance
and syphilis screenings were performed at least once
since the diagnosis of HIV infection.
0024 239 CMS15 eCQM Process Community | Weight Assessment and Counseling for Nutrition and | National
Sv7 Specifications / Physical Activity for Children and Adolescents: Committee for
Population | Percentage of patients 3-17 years of age who had an Quality
Health outpatient visit with a Primary Care Physician (PCP) or Assurance
Obstetrician/Gynecologist (OB/GYN) and who had
evidence of the following during the measurement
period. Three rates are reported.
o Percentage of patients with height, weight, and body
mass index (BMI) percentile documentation.
o Percentage of patients with counseling for nutrition.
o Percentage of patients with counseling for physical
activity.
0038 240 CMSI11 eCOM Process Community | Childhood Immunization Status: National
7 Specifications /Population | Percentage of children 2 years of age who had four Committee for
Health diphtheria, tetanus and acellular pertussis (DTaP); three Quality
polio (IPV), one measles, mumps and rubella (MMR); Assurance
three H influenza type B (HiB); three hepatitis B (Hep
B); one chicken pox (VZV); four pneumococcal
conjugate (PCV); one hepatitis A (Hep A); two or three
rotavirus (RV); and two influenza (flu) vaccines by their
second birthday
! 0004 305 CMSI13 eCOM Process Effective | Initiation and Engagement of Alcohol and Other National
(Opioid) i Specifications Clinical | Drug Dependence Treatment: Committee for
Care Percentage of patients 13 years of age and older with a Quality
new episode of alcohol and other drug (AOD) Assurance
dependence who received the following. Two rates are
reported.
» Percentage of patients who initiated treatment within
14 days of the diagnosis.
o Percentage of patients who initiated treatment and
who had two or more additional services with an
AOD diagnosis within 30 days of the initiation visit.
0033 310 CMSI5 eCQM Process Community | Chlamydia Screening for Women: National
3v7 Specifications / Percentage of women 16-24 years of age who were Committee for
Population | identified as sexually active and who had at least one test | Quality
Health for chlamydia during the measurement period. Assurance
0108 366 CMS13 eCOM Process Effective | ADHD: Follow-Up Care for Children Prescribed ADHD | National
6v8 Specifications Clinical | Medication (ADD): Committee for
Care Percentage of children 6-12 years of age and newly Quality
dispensed a medication for attention-deficit/hyperactivity | Assurance
disorder (ADHD) who had appropriate follow-up care.
Two rates are reported.
a) Percentage of children who had one follow-up visit
with a practitioner with prescribing authority during
the 30-Day Initiation Phase.
b) Percentage of children who remained on ADHD
medication for at least 210 days and who, in addition
to the visit in the Initiation Phase, had at least two
additional follow-up visits with a practitioner within
270 days (9 months) after the Initiation Phase ended.
N/A 379 74v7 eCQM Process Effective | Primary Caries Prevention Intervention as Offered Centers for
Specifications Clinical | by Primary Care Providers, including Dentists: Medicare &
Care Percentage of children, age 0-20 years, who received a Medicaid
fluoride varnish application during the measurement Services
period.
! 1365 382 CMS17 eCOM Process Patient | Child and Adolescent Major Depressive Disorder Physician
(Patient Safety) i Specifications Safety (MDD): Suicide Risk Assessment: Consortium
Percentage of patient visits for those patients aged 6 for
through 17 years with a diagnosis of major depressive Performance
disorder with an assessment for suicide risk. Improvement
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Foundation
(PCPI®)
! 0576 391 N/A MIPS CQMs Process Communic | Follow-up After Hospitalization for Mental Illness National
(Care Specitications ation/Care | (FUH): Committee for
Coordination) Coordinatio | The percentage of discharges for patients 6 years of age Quality
n and older who were hospitalized for treatment of Assurance
selected mental illness diagnoses and who had a follow-
up visit with a mental health practitioner. Two rates are
submitted:
» The percentage of discharges for which the patient
received follow-up within 30 days of discharge.
+» The percentage of discharges for which the patient
received follow-up within 7 days of discharge.
1407 394 N/A MIPS CQMs Process Community | Immunizations for Adolescents: National
Specifications /Population | The percentage of adolescents 13 years of age who had Committee for
Health the recommended immunizations by their 13th birthday. Quality
Assurance
! N/A 398 N/A MIPS CQMs Outcome Effective | Optimal Asthma Control: Minnesota
(Outcome) Specifications Clinical | Composite measure of the percentage of pediatric and Community
Care adult patients whose asthma is well-controlled as Measurement
demonstrated by one of three age appropriate patient
reported outcome tools.
N/A 402 NA MIPS CQMs Process Community | Tobacco Use and Help with Quitting Among National
Specifications /Population | Adolescents: Committee for
Health The percentage of adolescents 12 to 20 years of age with | Quality
a primary care visit during the measurement year for Assurance
whom tobacco use status was documented and received
help with quitting if identified as a tobacco user.
§ N/A 444 N/A MIPS CQMs Process Efficiency | Medication Management for People with Asthma National
! Specifications and Cost | (MMA): Committee for
(Efficiency) Reduction | The percentage of patients 5-64 years of age during the Quality
measurement year who were identified as having Assurance
persistent asthma and were dispensed appropriate
medications that they remained on for at least 75 percent
of their treatment period.
! 0657 464 N/A MIPS CQMs Process Patient Otitis Media with Effusion (OME): Systemic American
(Patient Safety) Specifications Safety, Antimicrobials- Avoidance of Inappropriate Use: Academy of
Efficiency, | Percentage of patients aged 2 months through 12 years Otolaryngolog
and Cost | with a diagnosis of OME who were not prescribed y— Head and
Reduction | systemic antimicrobials. Neck Surgery
Foundation
(AAOHNSF)
N/A 467 N/A MIPS CQMs Process Community | Developmental Screening in the First Three Years of | Oregon Health
Specifications /Population | Life: & Science
Health The percentage of children screened for risk of University
developmental, behavioral and social delays using a
standardized screening tool in the first 3 years of life.
This is a measure of screening in the first 3 years of life
that includes 3, age-specific indicators assessing whether
children are screened by 12 months of age, by 24 months
of age and by 36 months of age.
Comment: One commenter appreciated CMS’ recognition of pediatric-specific measures in the Pediatric Specialty Set, acknowledging that children have unique needs and
require different services than adults. The commenter noted that CMS plays an important role in aligning measures across programs and payers. While many of the MIPS
measures have been used for health plan accreditation and other system-level measurement, there is little information on how the validity of these measures were examined
within the context of the Quality Payment Program or the application to those who care for the very few Medicare-enrolled children. Thus, the commenter recommended that
any process CMS uses to examine the application of the Quality Payment Program model to the Medicaid program and commercial payers specifically assess the
appropriateness, usefulness and validity of pediatric measures in its application.
Response: We agree that it is important to align measures across programs. Many of these measures have been included in legacy quality programs that evaluated the
validity of the measure to be included in quality programs including the Quality Payment Program. We have expanded to include all payer patient data for the quality
measures for many of the data collection types, which allows evaluation of children that are not only Medicare-enrolled but those that are covered under other health plans.
As MIPS evolves, we will assess appropriateness, usefulness and validity of pediatric measures in relation to the Medicaid program and commercial payers.
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MEASURES FINALIZED FOR INCLUSION

Indicator Quality CMS Collection Measure National Measure Title Measure
NQF i eCQM Type Type Quality and Description Steward

# D Strategy

Domain

FINAL ACTION: We are finalizing the Pediatrics Specialty Measure Set as proposed for the 2019 Performance Period and future years.

B.13. Pediatrics (continued)

MEASURES FINALIZED FOR REMOVAL

Note: In this final rule, we removed the following measure(s) below from this specific specialty measure set based upon review of updates made to existing quality measure
specifications, the addition of new measures for inclusion in MIPS, and the feedback provided by specialty societies.

screening test with proper
follow-up during the
measurement period

A National
Quality CMS Collection racastire Quality Measure Title and Measure :
i # eCQM ID Type Type Strategy Description Steward Hatignale Dr Eomows
Domain
N/A 447 N/A MIPS CQMs Process Community | Chlamydia Screening and National This measure is being removed
Specifications /Population | Follow Up: The percentage of Committee | from the 2019 program based on
Health female adolescents 16 years of for Quality | the detailed rationale described
age who had a chlamydia Assurance below for this measure in “Table

C: Quality Measures Finalized for
Removal in the 2021 MIPS
Payment Year and Future Years.”

We did not receive specific comments regarding the proposed removal of measures from this specialty measure set.

FINAL ACTION: We are finalizing the removal of measures from the Pediatrics Specialty Measure Set as proposed for the 2019 Performance Period and future years.

Dated: December 20, 2018.
Ann C. Agnew,

Executive Secretary to the Department,
Department of Health and Human Services.

[FR Doc. 2018-28354 Filed 1-30-19; 8:45 am]
BILLING CODE 4120-01-C
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 948
[Doc. No. AMS-SC-18-0067; SC18-948-2
PR]

Irish Potatoes Grown in Colorado;
Handling Regulation for Area No. 2

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule invites
comments on a recommendation to
revise the size requirements currently
prescribed under the federal marketing
order for Irish potatoes grown in
Colorado. This action would revise the
minimum size requirement for U.S. No.
2 or better grade round potatoes to align
with the current size requirements for
all other types of U.S. No. 2 or better
grade potatoes. In addition, this rule
would revise the size requirements for
smaller size profile U.S. Commercial
grade or better potatoes.

DATES: Comments must be received by
April 1, 2019.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule.
Comments must be sent to the Docket
Clerk, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720—8938; or
internet: http://www.regulations.gov. All
comments should reference the
document number and the date and
page number of this issue of the Federal
Register and will be made available for
public inspection in the Office of the
Docket Clerk during regular business
hours or can be viewed at: http://
www.regulations.gov. All comments
submitted in response to this proposal
will be included in the record and will
be made available to the public. Please
be advised that the identity of the
individuals or entities submitting the

comments will be made public on the
internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Barry Broadbent, Senior Marketing
Specialist, or Gary D. Olson, Regional
Director, Northwest Marketing Field
Office, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (503) 326—
2724, Fax: (503) 326—7440, or Email:
Barry.Broadbent@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
proposes amendments to the regulations
issued to carry out a marketing order as
defined in 7 CFR 900.2(j). This proposed
rule is issued under Marketing
Agreement No. 97 and Order No. 948, as
amended (7 CFR part 948), regulating
the handling of Irish potatoes grown in
Colorado. Part 948, (referred to as the
“Order”) is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.” The
Colorado Potato Administrative
Committee, Area 2 (Committee) locally
administers the Order and is comprised
of potato producers and handlers
operating within the area of production.

This proposed rule is also issued
under section 8e of the Act (7 U.S.C.
608e—1), which provides that whenever
certain specified commodities,
including potatoes, are regulated under
a Federal marketing order, imports of
these commodities into the United
States are prohibited unless they meet
the same or comparable grade, size,
quality, or maturity requirements as
those in effect for the domestically
produced commodities.

The Department of Agriculture
(USDA) is issuing this proposed rule in
conformance with Executive Orders
13563 and 13175. This action falls
within a category of regulatory actions
that the Office of Management and
Budget (OMB) exempted from Executive
Order 12866 review. Additionally,
because this proposed rule does not

meet the definition of a significant
regulatory action, it does not trigger the
requirements contained in Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017, titled ‘Reducing
Regulation and Controlling Regulatory
Costs’”’ (February 2, 2017).

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act (7 U.S.C.
608c(15)(A)), any handler subject to an
order may file with USDA a petition
stating that the order, any provision of
the order, or any obligation imposed in
connection with the order is not in
accordance with law and request a
modification of the order or to be
exempted therefrom. Such handler is
afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of import regulations issued
under section 8e of the Act (7 U.S.C.
608e—1).

This proposed rule would revise the
size requirements currently prescribed
for potatoes regulated under the Order.
This proposal would update the current
minimum size requirement for U.S. No.
2 or better grade round potatoes from 2
inches minimum diameter to 2 inches
minimum diameter or 4 ounces
minimum weight. The change in the
handling regulation would be
effectuated by merging the two current
size requirements for U.S. No. 2 or
better grade potatoes (one for round
varieties and one for all other varieties)
into one minimum size requirement that
covers all U.S. No. 2 or better grade
potatoes.

In addition, this rule would revise the
size requirements for U.S. Commercial
grade or better potatoes to allow
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handling of %s-inch minimum to 17s-
inch maximum diameter potatoes. The
change would be a change from the %4-
inch minimum to 1%s-inch maximum
diameter size range (‘““Creamer’ size as
defined in the U.S. Standards for Grades
of Potatoes (7 CFR 51.1545)(Standards))
currently in effect. After the change, the
handling regulations would no longer
refer to the “Creamer” size in the size
requirements because the specified size
range would no longer conform to the
requirements in the Standards. The
changes to the handling regulations
were unanimously recommended by the
Committee at a meeting held on July 12,
2018.

Section 948.22 authorizes the
issuance of grade, size, quality,
maturity, pack, and container
regulations for potatoes grown in the
Order’s production area. Section 948.21
authorizes the modification, suspension,
or termination of regulations issued
pursuant to §948.22.

Under the Order, the State of
Colorado is divided into three areas of
regulation for marketing order purposes.
These include: Area 1, commonly
known as the Western Slope; Area 2,
commonly known as San Luis Valley;
and, Area 3, which consists of the
remaining producing areas within the
State of Colorado not included in the
definitions of Area 1 or Area 2.
Currently, the Order only regulates the
handling of potatoes produced in Area
2 and Area 3. Regulation for Area 1 has
been suspended.

The grade, size, and maturity
requirements specific to the handling of
potatoes grown in Area 2 are contained
in § 948.386 of the Order. The Order’s
current handling regulation requires
round varieties of potatoes to be U.S.
No. 2 or better grade, and 2 inches
minimum diameter. All other non-
round varieties of potatoes are required
to be U.S. No. 2 or better grade, and
either 2 inches minimum diameter or 4
ounces minimum weight. Additionally,
potatoes that are U.S. Commercial grade
or better may be Size B (1%2-inch
minimum to 2%-inch maximum
diameter) or Creamer size (34-inch
minimum to 1%s-inch maximum
diameter).

At the July 12, 2018, Committee
meeting, industry participants,
including the Colorado Department of
Agriculture Inspection Division,
indicated to the Committee that
standardizing the size requirement for
all varieties of U.S. No. 2 or better grade
potatoes to 2 inches minimum diameter
or 4 ounces minimum weight would
simplify the handling of potatoes from
the production area. The industry
believes that merging the two current

size requirements for U.S. No. 2 or
better grade potatoes into one minimum
size requirement covering all varieties of
U.S. No. 2 or better potatoes would ease
the implementation of the handling
regulations for handlers and for the
fresh produce inspectors. Further,
industry stakeholders stated that there is
a market for U.S. Commercial grade or
better potatoes of a slightly larger size
profile than currently allowed under the
Creamer size, and increasing the
maximum size in the profile to 17-inch
maximum diameter would facilitate
sales.

Revising the size requirements for
round U.S. No. 2 or better grade
potatoes and U.S. Commercial grade or
better potatoes would allow area
handlers to better compete with other
domestic potato producing regions. The
changes would effectively increase the
quantity of potatoes that can enter the
fresh market from the production area
and would allow handlers to supply
potato buyers with the grade and size
profiles that they prefer. This change is
expected to benefit producers, handlers,
and consumers of potatoes.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Import regulations issued under
the Act are based on those established
under Federal marketing orders.

There are approximately 60 handlers
of Colorado Area No. 2 potatoes subject
to regulation under the Order and
approximately 160 producers in the
regulated production area. In addition,
there are approximately 255 importers
of all types of potatoes, many of which
import long types, who are subject to
regulation under the Act. Small
agricultural service firms, which
include potato handlers and importers,
are defined by the Small Business
Administration (SBA) as those having
annual receipts of less than $7,500,000,
and small agricultural producers are
defined as those having annual receipts
of less than $750,000 (13 CFR 121.201).

During the 2016—2017 marketing year,
the most recent full marketing year for
which statistics are available,
approximately 19,828,000
hundredweight of Colorado Area No. 2
potatoes were inspected under the
Order and sold into the fresh market.
Based on information reported by
USDA'’s Market News Service, the
average f.0.b. shipping point price for
the 2016—2017 Colorado potato crop
was $11.79 per hundredweight.
Multiplying $11.79 by the shipment
quantity of 19,828,000 hundredweight
yields an annual crop revenue estimate
of $233,772,120. The average annual
fresh potato revenue for each of the 60
handlers is therefore calculated to be
$3,896,202 ($233,772,120 divided by
60), which is less than the SBA
threshold of $7,500,000. Consequently,
on average most of the Colorado Area
No. 2 potato handlers may be classified
as small entities.

In addition, based on information
provided by the National Agricultural
Statistics Service, the average producer
price for the 2016 Colorado fall potato
crop was $9.60 per hundredweight.
Multiplying $9.60 by the shipment
quantity of 19,828,000 hundredweight
yields an annual crop revenue estimate
of $190,348,800. The average annual
fresh potato revenue for each of the 160
Colorado Area No. 2 potato producers is
therefore calculated to be approximately
$1,189,680 ($190,348,800 divided by
160), which is greater than the SBA
threshold of $750,000. Therefore, on
average, most of the Area No. 2
Colorado potato producers may not be
classified as small entities.

Further, based on information from
USDA'’s Foreign Agricultural Service
(FAS), potato importers imported
17,254,160 hundredweight of potatoes
into the U.S. in 2017. FAS also reported
the total value of potato imports for
2017 to be $235,685,000. The average
2017 annual revenue of the estimated
255 potato importers is therefore
calculated to be $924,255 ($235,685,000
divided by 255), which is significantly
less than the SBA threshold of
$7,500,000. Consequently, on average,
most of the entities importing potatoes
into the U.S. may be classified as small
entities.

This proposal would revise the
minimum size requirement for round
U.S. No. 2 grade or better potatoes from
the current 2 inches minimum diameter
to 2 inches minimum diameter or 4
ounces minimum weight. In addition,
this proposed rule would revise the size
requirements for U.S. Commercial grade
or better potatoes to allow handling of
%4-inch minimum to 17s-inch maximum
diameter size range potatoes. Revising
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the size requirements would allow
Colorado Area 2 handlers to market
more of their potatoes and enable them
to better compete with the other
domestic potato producing regions. All
other requirements in the Order’s
handling regulations would remain
unchanged. Authority for this action is
contained in §§948.20, 948.21, and
948.22 of the Order.

This proposed rule is expected to
benefit the producers, handlers, and
consumers of Colorado Area 2 potatoes
by allowing a greater quantity of
potatoes from the production area to
enter the fresh market. The anticipated
increase in volume is expected to
translate into greater returns for
handlers and producers, and more
purchasing options for consumers.

After discussing possible alternatives
to this proposed rule, the Committee
determined that a change in the size
requirements for U.S. No. 2 or better
grade round potatoes, and U.S.
Commercial grade or better potatoes,
would meet the industry’s current needs
while maintaining the integrity of the
Order’s quality objectives. During its
deliberations, the Committee considered
making no changes to the handling
regulation, as well as further changing
the size requirements for all potatoes.
The Committee believes that a revision
to the Order’s size requirements is
necessary to allow handlers to pursue
all available markets, but further
revising the size requirements for all
other types and varieties of potatoes
could erode the quality reputation of the
area’s production. Therefore, the
Committee found that there were no
other viable alternatives to the proposal
as recommended.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by OMB and
assigned OMB No. 0581-0178,
Vegetable and Specialty Crops. No
changes would be necessary in those
requirements as a result of this action.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This proposed rule would revise the
size requirements established under the
Order. Accordingly, this action would
not impose any additional reporting or
recordkeeping requirements on either
small or large potato handlers and
importers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this proposed rule.

The Committee’s July 18, 2018,
meeting was widely publicized
throughout the Colorado Area 2 potato
industry, and all interested persons
were invited to attend the meeting and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the meeting was public, and
all entities, both large and small, were
able to express their views on this issue.
Interested persons are invited to submit
comments on this proposed rule,
including the regulatory and
information collection impacts of this
action on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

A 60-day comment period is provided
to allow interested persons to respond
to this proposal. All written comments
timely received will be considered
before a final determination is made on
this matter.

List of Subjects in 7 CFR Part 948

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 948 is proposed to
be amended as follows:

PART 948—IRISH POTATOES GROWN
IN COLORADO

m 1. The authority citation for part 948
continues to read as follows:
Authority: 7 U.S.C. 601-674.
m 2. In § 948.386, remove paragraph
(a)(1), redesignate paragraphs (a)(2)
through (a)(5) as paragraphs (a)(1)
through (a)(4), and revise new
paragraphs (a)(1) and (a)(3) to read as
follows:

§948.386 Handling regulation.

* * * * *

(a]* L

(1) All varieties. U.S. No. 2 or better
grade, 2 inches minimum diameter or 4
ounces minimum weight.

* * * * *

(3) 34-inch minimum to 17/s-inch

maximum diameter. U.S. Commercial

grade or better.
* * * * *

Dated: January 26, 2019.
Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-00553 Filed 1-30-19; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 40

[NRC-2008-0421]

RIN 3150-AIl40

Ground Water Protection at Uranium In
Situ Recovery Facilities

AGENCY: Nuclear Regulatory
Commission.

ACTION: Request for comment.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is requesting views
from interested stakeholders on whether
the NRC should resume rulemaking to
amend its regulations governing the
domestic licensing of source material by
codifying general requirements to
address ground water protection at
uranium in situ recovery (ISR) facilities.
The NRC currently regulates ISR
operations through application of
regulations that primarily focus on
conventional uranium mills and site-
specific license conditions. The NRC
initiated rulemaking in 2006 to develop
requirements to provide regulatory
consistency and improve the efficiency
of the ISR licensing process but placed
this rulemaking on hold in 2010.
Information provided to the NRC during
the public comment period will be
factored into the decision as to whether
the NRC will continue this rulemaking.
DATES: Submit comments by March 4,
2019. Comments received after this date
will be considered if it is practical to do
so, but the NRC is able to ensure
consideration only for comments
received on or before this date. The NRC
will not prepare written responses to
each individual comment but will
consider each in determining the path
forward for this rulemaking.
ADDRESSES: You may submit comments
by any of the following methods:

e Federal Rulemaking Website: Go to
http://www.regulations.gov and search
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for Docket ID NRC-2008-0421. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions contact the
individuals listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e Email comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive an automatic email reply
confirming receipt, then contact us at
301-415-1677.

e Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—-0001, ATTN:
Rulemakings and Adjudications Staff.

e Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
(Eastern Time) Federal workdays;
telephone: 301-415-1677.

For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Andrew G. Carrera, telephone: 301—
415-1078; email: Andrew.Carrera@
nre.gov; or Gary Comfort, telephone:
301-415-8106; email: Gary.Comfort@
nre.gov. Both are staff of the Office of
Nuclear Material Safety and Safeguards,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001.
SUPPLEMENTARY INFORMATION:

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRC-2008—
0421 when contacting the NRC about
the availability of information for this
action. You may obtain publicly-
available information related to this
action by any of the following methods:

e Federal Rulemaking Website: Go to
http://www.regulations.gov and search
for Docket ID NRC-2008-0421.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, 301—
415-4737, or by email to pdr.resource@
nre.gov. For the convenience of the
reader, instructions about obtaining

materials referenced in this document
are provided in the ““Availability of
Documents” section.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

B. Submitting Comments

Please include Docket ID NRC-2008—
0421 in your comment submission.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at http://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Background

In situ recovery is a method used to
extract uranium from underground ore
bodies without physical excavation. It is
also known as “‘solution mining” or in
situ leaching. In the ISR process, a
solution called lixiviant is pumped into
the subsurface. In the United States,
lixiviant typically contains water mixed
with oxygen and/or hydrogen peroxide,
as well as sodium carbonate or carbon
dioxide. The lixiviant dissolves the
uranium, located in the underground
ore body, into the solution. The solution
is then pumped to the surface, where it
undergoes additional processing and
concentration to produce a solid form of
uranium called “yellowcake.” The
yellowcake is ultimately used in the
manufacture of fuel for nuclear reactors.

The licensed area of a typical uranium
ISR facility covers several square miles
and may include several discrete or
contiguous wellfields, some of which
may be operating while others may be
in restoration or decommissioning. Each
ISR wellfield is composed of a series of
injection and extraction wells drilled
into a uranium ore body that has been
identified in a subsurface geologic
formation within the wellfield. The
aquifer within the formation where the

ore body is located is commonly
referred to as the “ore zone aquifer”.
Currently, there are six ISR facilities
operating in the United States.

Uranium ISR was introduced in the
late 1970s as an alternative to
conventional uranium recovery, which
involves extracting uranium ore from
the earth, typically through deep
underground shafts or shallow open
pits. Ore extracted by conventional
uranium recovery is transported to a
mill, where it is crushed and undergoes
a chemical process to remove the
uranium. The uranium is then
concentrated to produce yellowcake.
The sandy waste resulting from
crushing the uranium ore is known as
“uranium mill tailings” or “tailings.”
Tailings contain heavy metals and
radioactive constituents, such as
radium. Alternatively, uranium may be
recovered from the ore using a heap
leach process. In the heap leach process,
the ore is placed on an engineered
barrier and sprayed with acid. The
uranium dissolves into solution and is
collected at the engineered barrier. The
solution undergoes additional chemical
processing to produce yellowcake.
Currently, there is one operating
conventional uranium mill and there are
no operating heap leach facilities in the
United States.

The NRC licenses ISR facilities under
part 40 of title 10 of the Code of Federal
Regulations (10 CFR), “Domestic
Licensing of Source Material,”” because
these facilities possess and use source
material.? The possession and use of
source material are activities that
require a license from the NRC under
the Atomic Energy Act of 1954, as
amended (AEA).2 The waste (tailings)
generated as a result of the ISR process
falls within a category of byproduct
material defined in section 11e.(2) of the
AEA. Specifically, in section 11e.(2),
byproduct material is defined as ““the
tailings or wastes produced by the
extraction or concentration of uranium
or thorium from any ore processed

1The term ‘“‘source material” is defined as ‘(1)
Uranium or thorium, or any combination thereof, in
any physical or chemical form or (2) ores which
contain by weight one-twentieth of one percent
(0.05%) or more of: (i) Uranium, (ii) thorium or (iii)
any combination thereof.” 10 CFR 40.4,
“Definitions”.

2 AEA, §62, 42 U.S.C. 2092 (“Unless authorized
by a general or specific license issued by the
[Nuclear Regulatory] Commission . . . no person
may transfer or receive in interstate commerce,
transfer, deliver, receive possession of or title to, or
import into or export from the United States any
source material after removal from its place of
deposit in nature . . .”).
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primarily for its source material
content.” 3

Under the Uranium Mill Tailings
Radiation Control Act of 1978
(UMTRCA) (Pub. L. 95-604), the NRC is
responsible for regulating section 11e.(2)
byproduct material at sites where such
material is generated. Congress enacted
UMTRCA to provide public health,
safety, and environmental protection
from the radiological and non-
radiological hazards associated with the
processing, possession, transfer, and
disposal of AEA section 11e.(2)
byproduct material. The UMTRCA
amended the AEA by adding to it the
section 11e.(2) definition of byproduct
material and sections 84 and 275.

The AEA, as amended by UMTRCA,
established a dual regulatory scheme
over the domestic uranium milling
industry between the U.S.
Environmental Protection Agency (EPA)
and the NRC. Under section 275b. of the
AEA, the EPA is authorized to issue
standards of general applicability for the
protection of health, safety, and the
environment from radiological and non-
radiological hazards associated with the
processing of section 11(e)(2) byproduct
material.4 Under AEA section 84,5 the
NRC or the appropriate Agreement
State © is responsible for implementing
the EPA’s generally applicable
standards. In this regard, the NRC or the
applicable Agreement State entity is the
regulatory or licensing agency for all
uranium recovery facilities, including
ISR facilities, and is responsible for
inspecting the facility and enforcing the
terms and conditions of the operating
license.”

The EPA first issued generally
applicable standards on October 7, 1983

3 AEA, §11e.(2); 42 U.S.C. 2014(e)(2). In 10 CFR
40.4, the NRC further defines section 11e.(2)
byproduct material as “the tailings or wastes
produced by the extraction or concentration of
uranium or thorium from any ore processed
primarily for its source material content, including
discrete surface wastes resulting from uranium
solution extraction processes. Underground ore
bodies depleted by such solution extraction
operations do not constitute ‘byproduct material’
within this definition.”

442 U.S.C. 2022(b).

542 U.S.C. 2114.

6 Section 274 of the AEA authorizes the NRC to
relinquish or discontinue its regulatory authority
over certain categories of radioactive material to a
State following a duly executed agreement between
the NRC and the governor of the State. 42 U.S.C.
2021. After the agreement is entered into, the State,
now an ‘‘Agreement State,” must promulgate or
adopt regulations compatible to those NRC
regulations that govern the subject matter areas
relinquished to the Agreement State.

7 AEA §275b.(2); 42 U.S.C. 2022(b)(2) (“no permit
issued by the [EPA] Administrator is required under
this Act or the [Resource Conservation and
Recovery Act, 42 U.S.C. 6901 et seq.] for the
processing, possession, transfer, or disposal of
[section 11e.(2)] byproduct material”’).

(48 FR 45926) and updated these
standards on November 15, 1993 (58 FR
60340). The EPA codified these
standards into its regulations at 40 CFR
part 192, “Health and Environmental
Protection Standards for Uranium and
Thorium Mill Tailings,” subpart D,
“Standards for Management of Uranium
Byproduct Materials Pursuant to Section
84 of the Atomic Energy Act of 1954, as
amended.” The NRC issued its
implementing regulations on October
16, 1985 (50 FR 41852) and further
amended them in subsequent
rulemakings.® The NRC codified its
implementing regulations at 10 CFR part
40, “Domestic Licensing of Source
Material,” appendix A, “Criteria
Relating to the Operation of Uranium
Mills and the Disposition of Tailings or
Wastes Produced by the Extraction or
Concentration of Source Material from
Ores Processed Primarily for their
Source Material Content.”

In the 1990s, ISR operations became
the predominant means of extracting
uranium in the United States. In
COMJSM-06-0001, “Regulation of
Groundwater Protection at In Situ Leach
Uranium Extraction Facilities,” dated
January 17, 2006 (ADAMS Accession
No. ML060830041), NRC Commissioner
Merrifield stated:

[W]hile the staff has done its best to regulate
[ISR] licensees through the generally
applicable requirements in Part 40 and
imposition of license conditions, our failure
to promulgate specific regulations for [ISRs]
has resulted in an inconsistent and
ineffective regulatory program. We have been
attempting to force a square peg into a round
hole for years, and I believe we should finally
remedy this situation through notice and
comment rulemaking. In developing a
proposed rule, the staff should formulate a
regulatory framework that is tailored
specifically to this unique group of licensees.

In the Commission’s subsequent staff
requirements memorandum, dated
March 23, 2006 (ADAMS Accession No.
ML060820503), the Commission
approved the initiation of a rulemaking
for the purpose of providing clarity,
predictability, and consistency to the
licensing and regulation of ISR facilities.
In 2010, the EPA informed the NRC
that it would undertake its own
rulemaking effort to issue generally
applicable standards for ISRs. The NRC
then deferred its ongoing ISR
rulemaking effort, prior to the

8 Substantive amendments include 52 FR 43553
(November 13, 1987) (NRC conforming amendments
not covered in the October 16, 1985 rule); 53 FR
19240 (May 27, 1988) (record retention periods); 59
FR 28220 (June 1, 1994) (emplacement of final
radon barrier on conventional mill tailings piles);
and 76 FR 35512 (June 17, 2011) (financial
assurance requirements associated with
decommissioning planning).

publication of a proposed rule, in
anticipation of the need to conform its
implementing regulations to the
generally applicable standards to be
issued by the EPA. The EPA issued its
proposed rule on January 26, 2015 (80
FR 4156). Subsequently, the EPA
decided to re-propose the rule and seek
additional public comment. The EPA
issued the re-proposed rule, superseding
the January 2015 proposed rule, on
January 19, 2017 (82 FR 7400). The NRC
had jurisdictional and technical
concerns with both the January 2015
and January 2017 proposed rules and
submitted comments addressing these
concerns on July 18, 2017 (ADAMS
Accession No. ML17173A638).

On October 30, 2018 (83 FR 54543),
the EPA withdrew its proposed rule.
The EPA concluded, based on
comments from stakeholders, that it had
serious questions concerning whether it
has the legal authority under UMTRCA
to issue the regulations as provided in
the 2017 proposed rule. The EPA also
concluded that the existing regulatory
framework was sufficient to ensure the
protection of public health and the
environment at existing ISRs. Finally,
the EPA stated that, given current and
foreseeable market conditions, the
uranium recovery industry was not
likely to have the robust growth that
was anticipated in the 2000s. Given the
EPA’s withdrawal of its proposed rule,
the NRC must now decide whether to
proceed with its 2006 ISR-specific
rulemaking, held in abeyance since
2010.

III. Discussion

The current version of appendix A to
10 CFR part 40 provides a generic set of
regulations for the operation of
conventional uranium mills. With
respect to the NRC’s licensing of ISR
facilities, the current regulations in
appendix A, coupled with the
conditions of ISR site-specific licenses
and the NRC’s ongoing oversight of the
licensees’ operations, provide adequate
protection to the public health and
safety and the environment. The NRC’s
purpose in promulgating a generic set of
regulations for the operation of ISRs is
to standardize existing NRC ISR
licensing and oversight practices and to
ensure consistency in the NRC staff’s
evaluation and approval of ISR license
applications. In addition, the
promulgation of generic regulations for
ISR facilities would provide a national
regulatory framework from which
Agreement States can, in turn,
promulgate their own compatible
regulatory standards. If the NRC
continues with this rulemaking, the
amendments to appendix A would be
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based upon many of the license
conditions that are contained in current
NRC-issued site-specific ISR licenses
and would be further informed by the
approved methodologies and best
practices set forth in those NRC
guidance documents that are applicable
to ISR activities.

ISR operations are substantially
different from those of conventional
uranium milling, including the
measures taken to ensure the protection
of groundwater. The requirements for
groundwater protection at conventional
uranium mills are mainly concerned
with the prevention, detection, and
correction of contamination in shallow
aquifers from seepage and leaks
associated with the long-term
management of mill tailings
impoundments. At ISR facilities,
however, the main concern is
contamination of the surrounding
groundwater by the short-term
degradation of the water quality in the
ore zone aquifer during ISR operations.
Specifically, the groundwater chemistry
in the ore zone aquifer is altered by the
injection of lixiviant, which along with
dissolving the uranium located in the
underground ore body, also mobilizes
hazardous constituents such as metals
and radionuclides like radium. If the
lixiviant is not controlled within the ore
zone aquifer, then these hazardous
constituents may migrate outside the
ISR wellfield and potentially
contaminate surrounding groundwater
and connected surface water. Therefore,
the NRC and the Agreement States have
included license conditions in ISR
licenses requiring ISR licensees to
satisfy certain technical criteria that will
protect surrounding groundwater during
ISR operations and restore the water
quality in ore zone aquifers after ISR
operations. Unlike conventional mill
tailings impoundments that require
long-term management for groundwater
protection, ISR wellfields may be

decommissioned and the ISR license
terminated once groundwater
restoration requirements are met.

The NRC initiated the ISR rulemaking
in 2006 to provide regulatory
predictability and consistency to the
licensing process for ISRs. By
establishing a generic set of
requirements for ISR activities, the rule
would improve regulatory efficiency
and make the NRC’s review process for
ISR license applications and
amendments more consistent and
transparent to the public and industry.

Most ISR facilities currently in
operation are licensed by Agreement
States. One of the requirements of the
NRC’s Agreement State program is that
the regulations of an Agreement State
must be “compatible” with the NRC’s
regulatory program.® Therefore, in
accordance with the NRC’s Agreement
State program, the promulgation of an
NRC rulemaking specific to ISR
facilities would require Agreement
States to conform their regulations, to
the extent appropriate, to the new or
amended NRC regulations. The benefit
of having Agreement States conform
their regulations would be the
establishment of a relatively uniform 10
set of both groundwater protection and
radiation health and safety requirements
for ISR facilities nationwide.

In light of the EPA’s withdrawal of its
January 2017 proposed rule, the NRC is
now conducting an assessment of the
requirements in 10 CFR part 40
appendix A pertaining to the licensing
of ISRs and is requesting input from
members of the public about the topics
discussed in the “Request for
Comments” section. The information
received from this request will be
factored into the decision whether to
continue this rulemaking.

IV. Request for Comments

The NRC welcomes general comments
and seeks comments in response to the

numbered items in this section. In
responding to these numbered items,
please provide your rationale or
justification for your position. In
addition, please provide a discussion of
any factors that you considered in
providing your opinion and any
recommendations to assist the NRC in
improving its regulatory process. The
factors that the NRC must consider in
determining whether to proceed with
this rulemaking include technical
feasibility, a cost-benefit analysis, and
consistency and clarity of applicable
regulations for the adequate protection
of the health and safety and the
environment.

1. If the NRC were to proceed with its
ISR rulemaking that has been held in
abeyance since 2010, the NRC would
amend its current uranium milling
regulations in appendix A to 10 CFR
part 40 to add ISR-specific
requirements. Should the NRC proceed
with this rulemaking?

2. Please identify any issues that
should be addressed to protect
groundwater at ISR facilities, in either
this rulemaking or through the
development of guidance documents.

3. Please identify any issues that
should be addressed to enhance public
or occupational safety at ISR facilities,
in either this rulemaking or through the
development of guidance documents.

4. Please identify any issues that
should be addressed to establish a
relatively uniform set of requirements
for ISR facilities nationwide (both in
Agreement States and in non-Agreement
States).

VI. Availability of Documents

The documents identified in the
following table are available to
interested persons through one or more
of the following methods, as indicated.

ADAMS
accession No./

Document Federal Register
citation
COMJSM-06-0001, “Regulation of Groundwater Protection at In Situ Leach Uranium Extraction Facilities,” dated January | MLO60830041
17, 2006.
Staff Requirements Memorandum-COMJSM-06-0001, “Regulation of Groundwater Protection at In Situ Leach Uranium Ex- | ML060820503

traction Facilities,” dated March 23, 2006.

9 Agreement State Program Policy Statement, 82
FR 48535-39 (October 18, 2017); see also id. at
4853637 (“The NRC and the Agreement States
have the responsibility to ensure that the radiation
control programs are compatible. Such radiation
control programs should be based on a common
regulatory philosophy including the common use of
definitions and standards. The programs should be
effective and cooperatively implemented by the

NRC and the Agreement States and also should
provide uniformity and achieve common strategic
outcomes in program areas of national
significance.”).

10 Based upon the compatibility category (see id.
at 48538-39) that the NRC assigns to each new or
amended regulation, Agreement States should have
a substantial degree of flexibility in promulgating

their conforming regulations. Id. at 48537 (“With
the exception of those compatibility areas where
programs should be essentially identical,
Agreement State radiation control programs have
flexibility in program implementation and
administration to accommodate individual State
preferences, State legislative direction, and local
needs and conditions.”).
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ADAMSN ,
accession No.
Document Federal Register
citation
“40 CFR Part 192, Health and Environmental Protection Standards for Uranium and Thorium Mill Tailings; Proposed Rule,” | 82 FR 7400
January 19, 2017.
“40 CFR Part 192, Health and Environmental Protection Standards for Uranium and Thorium Mill Tailings; Proposed Rule; | 83 FR 54543
Withdrawal,” October 30, 2018.
NUREG-1569, “Standard Review Plan for In Situ Leach Uranium Extraction License Applications: Final Report,” June 2003 | ML032310005
“NRC Staff's Comments on EPA Proposed Rulemaking for 40 CFR Part 192 Rule, 82 FR 7400,” July 17, 2017 .......ccccceeienne ML17173A638
“40 CFR Part 192, Environmental Standards for Uranium and Thorium Mill Tailings at Licensed Commercial Processing | 48 FR 45926
Sites; Final Rule,” October 7, 1983.
“40 CFR Part 192, Environmental Standards for Uranium and Thorium Mill Tailings at Licensed Commercial Processing | 58 FR 60340
Sites; Final Rule,” November 15, 1993.
“Uranium Mill Tailings Regulations; Conforming NRC Requirements to EPA Standards; Final Rule,” October 16, 1985 .......... 50 FR 41852
“40 CFR Part 192, Health and Environmental Protection Standards for Uranium and Thorium Mill Tailings; Proposed Rule,” | 80 FR 4156
January 26, 2015.

Throughout the development of this
assessment, the NRC may post related
documents, including public comments,
on the Federal rulemaking website at
http://www.regulations.gov under
Docket ID NRC-2008-0421. The Federal
rulemaking website allows you to
receive alerts when changes or additions
occur in a docket folder. To subscribe:
(1) Navigate to the docket folder (NRC—
2008-0421); (2) click the “Sign up for
Email Alerts” link; and (3) enter your
email address and select how frequently
you would like to receive emails (daily,
weekly, or monthly).

Dated at Rockville, Maryland, this 28th day
of January 2019.

For the Nuclear Regulatory Commission.
Theresa V. Clark,

Deputy Director, Division of Rulemaking,
Office of Nuclear Material Safety and
Safeguards.

[FR Doc. 2019-00435 Filed 1-30-19; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION
10 CFR Parts 170 and 171

[NRC-2017-0032; Docket No. PRM-170-7;
NRC-2018-0172]

RIN 3150-AJ99

Revision of Fee Schedules; Fee
Recovery for Fiscal Year 2019

AGENCY: Nuclear Regulatory
Commission.
ACTION: Proposed rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is proposing to
amend the licensing, inspection, special
project, and annual fees charged to its
applicants and licensees. These
proposed amendments are necessary to
implement the Omnibus Budget
Reconciliation Act of 1990, as amended
(OBRA-90), which requires the NRC to

recover approximately 90 percent of its
annual budget through fees less certain
amounts excluded from this fee-
recovery requirement. President Trump
signed the Energy and Water, Legislative
Branch, and Military Construction and
Veterans Affairs Appropriations Act,
2019 on September 21, 2018. That Act
appropriated approximately $911.0
million to the NRC, which is a decrease
of approximately $11.0 million from FY
2018. Based on that total budget
authority, the NRC is proposing to
collect $781.9 million in fees in FY
2019.

DATES: Submit comments by March 4,
2019. Comments received after this date
will be considered if it is practical to do
so, but the NRC is able to ensure
consideration only for comments
received before this date. Because
OBRA-90 requires the NRC to collect
the FY 2019 fees by September 30, 2019,
the NRC will not grant any requests for
an extension of the comment period.
ADDRESSES: You may submit comments
by any of the following methods (unless
this document describes a different
method for submitting comments on a
specific subject):

e Federal Rulemaking Website: Go to
http://www.regulations.gov and search
for Docket ID NRC-2017-0032. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
proposed rule.

e Email comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive an automatic email reply
confirming receipt, then contact us at
301-415-1677.

e Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,

Washington, DC 20555—-0001, ATTN:
Rulemakings and Adjudications Staff.

e Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
(Eastern Time) Federal workdays;
telephone: 301-415-1677.

For additional direction on obtaining
information and submitting comments,
see “‘Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Michele Kaplan, Office of the Chief
Financial Officer, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: 301-415—
5256; email: Michele.Kaplan@nrc.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Obtaining Information and Submitting
Comments

1I. Background; Statutory Authority

III. Specific Request for Comment: Petition
for Rulemaking

IV. Discussion

V. Regulatory Flexibility Certification

VI. Regulatory Analysis

VII. Backfitting and Issue Finality

VIIL Plain Writing

IX. National Environmental Policy Act

X. Paperwork Reduction Act

Public Protection Notification

XI. Voluntary Consensus Standards

XII. Availability of Guidance

XIII. Public Meeting

XIV. Availability of Documents

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRC-2017—
0032 when contacting the NRC about
the availability of information for this
action. You may obtain publicly-
available information related to this
action by any of the following methods:


mailto:Rulemaking.Comments@nrc.gov
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e Federal Rulemaking Website: Go to
http://www.regulations.gov and search
for Docket ID NRC-2017—-0032.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209 or
301-415-4737, or by email to
pdr.resource@nrc.gov. The ADAMS
accession number for each document
referenced in this document (if that
document is available in ADAMS) is
provided the first time that a document
is referenced. For the convenience of the
reader, the ADAMS accession numbers
are also provided in a table in the
“Availability of Documents” section of
this document.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

B. Submitting Comments

Please include Docket ID NRC-2017—
0032 in the subject line of your
comment submission in order to ensure
that the NRC is able to make your
comment submission publicly available
in this docket.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC posts all comment
submissions at http://
www.regulations.gov as well as entering
the comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment
submissions. Your request should state
that the NRC does not routinely edit
comment submissions to remove such
information before making the comment
submissions available to the public or
entering the comment submissions into
ADAMS.

II. Background; Statutory Authority

The NRC'’s fee regulations are
primarily governed by two laws: (1) The
Independent Offices Appropriation Act,
1952 (I0AA) (31 U.S.C. 9701), and (2)

OBRA-90 (42 U.S.C. 2214). The IDAA
generally authorizes and encourages
Federal regulatory agencies to recover—
to the fullest extent possible—costs
attributable to services provided to
identifiable recipients. The OBRA-90
requires the NRC to recover
approximately 90 percent of its budget
authority for the fiscal year through fees;
in FY 2019, amounts appropriated for
the development of regulatory
infrastructure for advanced reactor
technologies, international activities,
Waste Incidental to Reprocessing,
generic homeland security activities,
and Inspector General services for the
Defense Nuclear Facilities Safety Board
are excluded from this fee-recovery
requirement. The OBRA-90 first
requires the NRC to use its IOAA
authority to collect service fees for NRC
work that provides specific benefits to
identifiable applicants and licensees
(such as licensing work, inspections,
and special projects). The regulations at
part 170 of title 10 of the Code of
Federal Regulations (10 CFR) authorize
these fees. But, because the NRC’s fee
recovery under the IOAA (10 CFR part
170) does not equal 90 percent of the
NRC’s budget authority for the fiscal
year, the NRC also assesses “annual
fees” under 10 CFR part 171 to recover
the remaining amount necessary to meet
OBRA-90’s fee-recovery requirement.
These annual fees recover costs that are
not otherwise collected through 10 CFR
part 170.

III. Specific Request for Comment:
Petition for Rulemaking (PRM-170-7;
NRC-2018-0172)

The NRC welcomes general comments
on this proposed rule; in addition, the
NRC is requesting public comment on
the issues raised in a petition for
rulemaking (ADAMS Accession No.
ML18214A757), dated July 3, 2018,
which was submitted to the NRC by
Christopher S. Pugsley, Esq. (the
petitioner), on behalf of Water
Remediation Technology (WRT), LLC.
The petitioner requests that the NRC
amend its regulations regarding full cost
recovery of licensee fees. The petition
was docketed by the NRC on August 2,
2018, and was assigned Docket No.
PRM-170-7. The NRC published a
notice of docketing in the Federal
Register on November 2, 2018 (83 FR
55113), but did not request public
comment at that time. Please include
Docket ID NRC-2018-0172 in the
subject line of your comment
submission in order to ensure that the
NRC is able to make your comment
submission publicly available in the
petition’s docket. You may submit
comments on this petition using the

methods listed in the ADDRESSES section
of this document.

The petitioner requests that the NRC
amend its regulations to re-categorize
WRT as a licensee that does not require
full-cost recovery for fees billed to it
during the life of its license under 10
CFR part 170. The petitioner also
requests that the NRC address
consistency issues between 10 CFR
parts 170 and 171 for small entities, and
consider amending language under
§170.11 to extend the time within
which a licensee may appeal the
assessment of fees and apply for a fee
exemption. The petitioner has asked the
NRC to consider these rule changes
within the context of its rulemaking to
amend 10 CFR parts 170 and 171 to
collect FY 2019 fees. See the FY 2019
Policy Change section of this document
for additional information.

IV. Discussion

FY 2019 Fee Collection—Overview

The NRC is issuing this FY 2019
proposed fee rule based on the Energy
and Water, Legislative Branch, and
Military Construction and Veterans
Affairs Appropriations Act, 2019 (Pub.
L. 155—244) (enacted budget). The total
enacted budget for the NRC in FY 2019
is approximately $911.0 million, a
decrease of approximately $11.0 million
from FY 2018. As explained previously,
certain portions of the NRC’s total
budget are excluded from OBRA—90’s
fee-recovery requirement. Based on the
FY 2019 enacted budget, these
exclusions total to $43.4 million,
consisting of $16.1 million for
international activities, $10.3 million for
advanced reactor technologies
regulatory infrastructure, $1.3 million
for Waste Incidental to Reprocessing
activities, $1.1 million for Inspector
General services for the Defense Nuclear
Facilities Safety Board, and $14.6
million for generic homeland security
activities. Additionally, OBRA-90
requires the NRC to recover only
approximately 90 percent of the
remaining budget authority for the fiscal
year—10 percent of the remaining
budget authority is not recovered
through fees. The NRC refers to the
activities included in this 10-percent as
“fee-relief” activities. After accounting
for the fee-recovery exclusions, the fee-
relief activities, and net billing
adjustments (i.e., the sum of unpaid
current year invoices (estimated) minus
payments for prior year invoices), the
NRC must bill approximately $781.9
million in fees in FY 2019. Of this
amount, the NRC estimates that $246.7
million will be recovered through 10
CFR part 170 service fees; that leaves


http://www.nrc.gov/reading-rm/adams.html
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approximately $535.2 million to be
recovered through 10 CFR part 171
annual fees. Table I summarizes the fee-
recovery amounts for the FY 2019
proposed fee rule using the enacted

budget, and taking into account
excluded activities, fee-relief activities,
and net billing adjustments. For all
information presented in the following
tables, individual values may not sum to

totals due to rounding. Please see the
work papers (ADAMS Accession No.
ML18361A780) for actual amounts.

TABLE | —BUDGET AND FEE RECOVERY AMOUNTS?

[Dollars in millions]

FY 2018 FY 2019 Percentage
final rule proposed rule change
LI e= U =70 To Lo 1=y U To )1 YOS $922.0 $911.0 -1.2
Less EXCIUdEd FEE EBMS ...t et e e e s —43.8 —43.4 -0.9
BaIANCE ... e e e e 878.2 867.6 -1.2
FEee RECOVEIY PEICENT ... e s e e s e e snr e e e anneeeeaes 90 90 0.0
Total Amount 10 be RECOVEIE: ......ooiiiiiiiie et 790.4 780.8 -1.2
Adjustment USAID RESCISSION 2 .......ccuiiiiiiiiieiie sttt ettt naeesnneas -0.1 0.0 100.0
Total Amount to be Recovered Post USAID: . 790.3 780.8 -1.2
10 CFR Part 171 Billing AdJUSIMENTS: ....c.oiiiiiiiiieeieee e
Unpaid Current Year Invoices (estimated) ........cccoceeiciiiiiiiiiiiiieiesee et 6.5 3.9 —-40.0
Less Payments Received in Current Year for Previous Year Invoices (estimated) ............ -7.5 -2.8 —-62.7
SUDLOTAL .ttt -1.0 1.1 210.0
Amount to be Recovered through 10 CFR Parts 170 and 171 Fees ..o 789.3 781.9 -0.9
Less Estimated 10 CFR Part 170 Fees —280.8 —246.7 —-12.1
10 CFR Part 171 Fee Collections ReqUIred ..........cccceiiiiiiiiiiinieeeecee e 508.5 535.2 5.3

FY 2019 Fee Collection—Professional
Hourly Rate

The NRC uses a professional hourly
rate to assess fees for specific services
provided by the NRC under 10 CFR part
170. The professional hourly rate also
helps determine flat fees (which are
used for the review of certain types of
license applications). This rate would be
applicable to all activities for which fees

are assessed under §§170.21 and
170.31.

The NRC’s professional hourly rate is
derived by adding budgeted resources
for: (1) Mission-direct program salaries
and benefits; (2) mission-indirect
program support; and (3) agency
support (corporate support and the
Inspector General), and then subtracting
certain offsetting receipts, and then
dividing this total by the mission-direct
full-time equivalents (FTE) converted to

Budgeted Resources

= Professional

hours. The mission-direct FTE
converted to hours is the product of the
mission-direct FTE multiplied by the
estimated annual mission-direct FTE
productive hours. The only budgeted

resources excluded from the

professional hourly rate are those for
mission-direct contract resources, which
are generally billed to licensees
separately. The following shows the
professional hourly rate calculation:

$759.8 million
= $278

Hourly Rate

Mission-Direct FTE Converted to Hours

For FY 2019, the NRC is proposing to
increase the professional hourly rate
from $275 to $278. The 1.1 percent
increase in the FY 2019 professional
hourly rate is due primarily to the
decline in the number of mission-direct
FTE compared to FY 2018, offset by the
slight decrease in total budgeted
resources. The number of mission-direct
FTE declined by 41, primarily due to

1For each table, numbers may not add due to
rounding.

2 The adjustment to the NRC’s FY 2018 fee
recovery amount associated with the USAID

the standardization and centralization of
mission support functions within the
programmatic offices, and the transition
of Wyoming to status as an Agreement
State. The FY 2019 estimate for annual
mission-direct FTE productive hours is
1,510 hours, which is unchanged from
FY 2018. This estimate, also referred to
as the productive hours assumption,
reflects the average number of hours

rescission is shown in Table 1. Because the USAID
rescission amount was approximately $0.1 million
in FY 2018, the proportion of the USAID rescission
applicable to each fee class is not shown in the

1,810 x 1,510

that a mission-direct employee spends
on mission-direct work in a given year.
This estimate therefore excludes hours
charged to annual leave, sick leave,
holidays, training, and general
administration tasks. Table I shows the
professional hourly rate calculation
methodology. The FY 2018 amounts are
provided for comparison purposes.

accompanying tables for each fee class. In FY 2019,
USAID was not included as part of the

appropriation.
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TABLE ||I—PROFESSIONAL HOURLY RATE CALCULATION
[Dollars in millions, except as noted]
FY 2018 final ;:l):rgp%OsL% Percentage
rule rule change

Mission-Direct Program Salaries & Benefits ........cccoceiirieiiiiininieee e $325.7 $334.7 2.8
Mission-Indirect Program Support ........ccccvoeeiiiniinseenee s 135.0 120.6 -10.7
Agency Support (Corporate Support and the Inspector General) 308.1 304.5 -1.2
SUDLOTAL .. et 768.8 759.8 -1.2
Less Offsetting RECEIPIS 3 ..o e e s 0.0 0.0 0.0
Total Budgeted Resources Included in Professional Hourly Rate .........ccccooceeiiiiiiienennen. 768.8 759.8 -1.2
Mission-Direct FTE (WhoI€ NUMDEIS) .....cooeiiiiiii ettt 1,851 1,810 —-22
Annual Mission-Direct FTE Productive Hours (Whole nUMbErs) ........cccccceevciieeceeeeeiieeesieee s 1,510 1,510 0.0

Mission-Direct FTE Converted to Hours (Mission-Direct FTE multiplied by Annual Mission-Di-
rect FTE Productive Hours) (Whole NUMDEIS) .......ccceeiiiiiiiiiiie e 2,795,010 2,733,100 —-2.2

Professional Hourly Rate (Total Budgeted Resources Included in Professional Hourly Rate
Divided by Mission-Direct FTE Converted to Hours) (Whole Numbers) .........cccccceevevnncennen. 275 278 1.1

FY 2019 Fee Collection—Flat
Application Fee Changes

The NRC proposes to amend the flat
application fees that it charges to
applicants for materials licenses and
other regulatory services, and holders of
materials licenses in its schedule of fees
in §§170.21 and 170.31 to reflect the
revised professional hourly rate of $278.
The NRC calculates these flat fees by
multiplying the average professional
staff hours needed to process the
licensing actions by the proposed
professional hourly rate for FY 2019.
The NRC analyzes the actual hours
spent performing licensing actions and
then estimates the average professional
staff hours that are needed to process
licensing actions as part of its biennial
review of fees, which is required by
Section 205(a) of the Chief Financial
Officers Act of 1990 (31 U.S.C.
902(a)(8)). The NRC performed this
review in FY 2019 and will perform this
review again in FY 2021. The biennial
review adjustments and the higher
professional hourly rate of $278 are the
primary reasons for the increase in

application fees. Please see the work
papers for more detail.

The NRC rounds these flat fees in
such a way that ensures both
convenience for its stakeholders and
that any rounding effects are minimal.
Accordingly, fees under $1,000 are
rounded to the nearest $10, fees
between $1,000 and $100,000 are
rounded to the nearest $100, and fees
greater than $100,000 are rounded to the
nearest $1,000.

The proposed licensing flat fees are
applicable for certain materials
licensing actions (see fee categories 1.C.
through 1.D., 2.B. through 2.F., 3.A.
through 3.S., 4.B. through 5.A., 6.A.
through 9.D., 10.B., 15.A. through 15.L.,
15.R., and 16 of § 170.31). Because the
enacted budget excludes international
activities from the fee-recoverable
budget, the NRC is not proposing to
charge flat fees for import and export
licensing actions of § 170.21.
Applications filed on or after the
effective date of the FY 2019 final fee
rule will be subject to the revised fees
in the final rule.

TABLE lll—FEE-RELIEF ACTIVITIES
[Dollars in millions]

FY 2019 Fee Collection—Fee-Relief and
Low-Level Waste (LLW) Surcharge

As previously noted, OBRA-90
requires the NRC to recover only
approximately 90 percent of its annual
budget authority for the fiscal year. The
NRC applies the remaining 10 percent
that is not recovered to offset certain
budgeted activities—see Table III for a
full listing of these “fee-relief”
activities. If the amount budgeted for
these fee-relief activities is greater or
less than 10 percent of the NRC’s annual
budget authority (less the fee-recovery
exclusions), then the NRC applies a fee
adjustment (either an increase or
decrease) to all licensees’ annual fees,
based on their percentage share of the
NRC’s budget.

In FY 2019, the amount budgeted for
fee-relief activities is less than the 10
percent threshold. Therefore, the NRC
proposes to assess a fee-relief credit that
decreases all licensees’ annual fees
based on their percentage share of the
budget. Table III summarizes the fee-
relief activities budgeted for FY 2019.
The FY 2018 amounts are provided for
comparison purposes.

FY 2018 FY 2019
rali " budgeted budgeted Percentage
Fee-relief activities resources resources change
final rule proposed rule
1. Activities not attributable to an existing NRC licensee or class of licensees:
a. Agreement State OVEISIGht .......coieiierieeieese et $13.5 $11.5 -14.8
b. Scholarships and FelloWShIPS .........ooiiiiiiiiiiiee e 15.0 15.0 0.0

3 The fees collected by the NRC for Freedom of
Information Act (FOIA) services and indemnity fees
(financial protection required of all licensees for
public liability claims at 10 CFR part 140) are
subtracted from the budgeted resources amount
when calculating the 10 CFR part 170 professional

hourly rate, per the guidance in the Office of
Management and Budget (OMB) Circular A-25,
User Charges. The budgeted resources for FOIA
activities are allocated under the product for
Information Services within the Corporate Support
business line. The budgeted resources for

indemnity activities are allocated under the
Licensing Actions and Research & Test Reactors
products within the Operating Reactors business

line.
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TABLE IIl—FEE-RELIEF ACTIVITIES—Continued

[Dollars in millions]

Do | Dew e
. - udgete udgete ercentage
Fee-relief activities reso%rces reso%rces che\ngeg
final rule proposed rule
c. Medical Isotope Production INfrastructure ............cccccceiiiiiiiiiiiiiicce e 3.9 5.0 28.2
2. Activities not assessed under 10 CFR part 170 service fees or 10 CFR part 171 annual
fees based on existing law or Commission policy:
a. Fee exemption for nonprofit educational institutions ..o 8.7 9.1 4.6
b. Costs not recovered from small entities under 10 CFR 171.16(c) 6.6 8.1 22.7
c. Regulatory support to Agreement STates ..........cocceiiiiiiiiiiiie e 17.4 14.7 —-15.5
d. Generic decommissioning/reclamation (not related to the power reactor and spent fuel
StOrage fEE CIASSES) ..eutiiiiiitieiie e ettt 14.5 13.0 -10.3
e. Uranium recovery program and unregistered general licensees 1.5 7.0 366.7
f. Potential Department of Defense remediation program Memorandum of Understanding
ACTIVITIES ittt st e et 1.2 2.1 75.0
g. Non-military radium SItES ........ccuiiiiiiiieie e 1.7 1.1 —-35.3
Total fee-relief aCIVItIES .......c.cci i 83.9 86.6 3.2
Less 10 percent of the NRC'’s total FY budget (less the fee recovery exclusions) —87.8 —86.8 -11
Fee-Relief Adjustment to be Allocated to All Licensees’ Annual Fees ..........cccceeuueee. -3.9 -0.2 94.9

Table IV shows how the NRC
proposes to allocate the $0.2 million fee-
relief credit to each licensee fee class.
Due to the transition of Wyoming to
Agreement State status, the NRC is
proposing to expand the existing fee
relief category, “In situ leach
rulemaking and unregistered general
licensees,” to include additional
uranium recovery program budgeted
resources. This ensures the equitability
and stability of annual fees for the
uranium recovery fee class by
recognizing that now the majority of
uranium recovery licensees are in
Agreement States.

In addition to the fee-relief credit, the
NRC also proposes to assess a generic
LLW surcharge of $3.8 million. Disposal
of LLW occurs at commercially operated
LLW disposal facilities that are licensed
by either the NRC or an Agreement
State. Four existing LLW disposal
facilities in the United States accept
various types of LLW. All are located in
Agreement States and, therefore, are
regulated by an Agreement State, rather
than the NRC. The NRC proposes to
allocate this surcharge to its licensees
based on data available in the U.S.
Department of Energy’s (DOE) Manifest
Information Management System. This
database contains information on total

LLW volumes and NRC usage
information from four generator classes:
Academic, industrial, medical, and
utility. The ratio of utility waste
volumes to total LLW volumes over a
period of time is used to estimate the
portion of this surcharge that will be
allocated to the power reactors, fuel
facilities, and materials fee classes. The
materials portion is adjusted to account
for the fact that a large percentage of
materials licensees are licensed by the
Agreement States rather than the NRC.

Table IV shows the surcharge, and its

proposed allocation across the various
fee classes.

TABLE IV—ALLOCATION OF FEE-RELIEF ADJUSTMENT AND LLW SURCHARGE, FY 2019

[Dollars in millions]

LLW surcharge Fee-relief adjustment Total
Percent $ Percent $ $

Operating Power Reactors .........ccccccvveeienenieneneeseneeeen 74.4 2.8257 86.6 —-0.1322 2.6936
Spent Fuel Storage/Reactor Decommissioning ................... 0.0 0.0 4.7 —0.0072 —0.0072
Research and Test Reactors ...........ccccoeciiiiiiiiiiiiicccee 0.0 0.0 0.2 —0.0003 —0.0003
Fuel FaCilities ........cccooeriiiieeceeeeee e 20.3 0.7708 4.0 —0.0062 0.7646
Materials USErS ........cccooiiiiiiiiiiiii e 5.3 0.2012 3.8 —0.0058 0.1955
Transportation ......cceeeeeereeiie e 0.0 0.0 0.6 —0.0009 —0.0009
Rare Earth Facilities .........cccceoiiiiiiniee 0.0 0.0 0.0 0.0 0.0
Uranium RECOVEIY .....occueeiiiiiieeiee e 0.0 0.0 0.1 —0.0002 —0.0002

TOAl e 100.0 3.7978 100.0 —0.1526 3.6451

FY 2019 Fee Collection—Revised
Annual Fees

In accordance with SECY-05-0164,
“Annual Fee Calculation Method,”
dated September 15, 2005 (ADAMS
Accession No. ML052580332), the NRC
rebaselines its annual fees every year.

“Rebaselining” entails analyzing the
budget in detail and then allocating the
budgeted costs to various classes or
subclasses of licensees. It also includes
updating the number of NRC licensees
in its fee calculation methodology.

The NRC proposes to revise its annual
fees in §§171.15 and 171.16 to recover

approximately 90 percent of the NRC’s
FY 2019 enacted budget (less the fee-
recovery exclusions and the estimated
amount to be recovered through 10 CFR
part 170 fees). The estimated 10 CFR
part 170 collections for this proposed
rule are $246.7 million, a decrease of
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$34.1 million from the FY 2018 fee rule
(see the specific fee class sections for a
discussion of this decrease). The NRC,
therefore, proposes to recover $535.2
million through annual fees from its

licensees, which is an increase of $26.7
million from the FY 2018 final rule.
Table V shows the proposed
rebaselined fees for FY 2019 for a
representative list of categories of

TABLE V—REBASELINED ANNUAL FEES

licensees. The FY 2018 amounts are
provided for comparison purposes.

FY 2018

FY 2019

Class/category of licenses final annual proposed Perrc]:entage
fee annual fee change

Operating POWET REACIOIS .....c..ccveiiiiiieiieiierieseee e ee st ee st e e eseesseenaesseeeesneeneesaeeneesseeneenes $4,333,000 $4,697,0000 8.4
+Spent Fuel Storage/Reactor DECOMMISSIONING .....cceiiiiiiiiiiiiieiieeiie et 198,000 163,000 —-17.7

Total, COMDINEA FEE ......ccoieieiee e et e e e e et e e e e e e aananeeee e s 4,531,000 4,860,000 7.3
Spent Fuel Storage/Reactor Decommissioning .......... 198,000 163,000 —-17.7
Research and Test Reactors (Non-power Reactors) .. 81,300 79,000 —-2.8
High Enriched Uranium Fuel Facility ...........cccccoeceeene 7,346,000 6,679,000 -9
Low Enriched Uranium Fuel Facility ............... 2,661,000 2,263,000 —-15.0
UFg Conversion and Deconversion FaCility ..........ccooeeieiiiiiiiiie e 1,517,000 1,418,000 -6.5
Basic In Situ Recovery Facilities (Category 2.A.(2)(D)) ..eooeerrerriiriieiee et 49,200 49,200 0.0
Typical Materials Users:

Radiographers (Category B0) ......coouiiiiiiiiiie ittt 25,000 30,200 20.8

Well Loggers (Category 5A) .......coocieiiiiiieiieeee e 14,900 14,600 -2.0

All Other Specific Byproduct Material Licensees (Category 3P) 8,600 10,000 16.3

Broad Scope Medical (Category 7B) .......cicoieiiiiiiiiiie ettt st s eeee e 30,900 31,800 2.9

The work papers that support this
proposed rule show in detail how the
NRC proposes to allocate the budgeted
resources for each class of licensees and
calculate the fees. Paragraphs a. through
h. of this section describe budgeted
resources allocated to each class of

licensees and the calculations of the
rebaselined fees. For more information
about detailed fee calculations for each
class, please consult the accompanying
work papers.

a. Operating Power Reactors

The NRC proposes to collect $460.3
million in annual fees from the power
reactor fee class in FY 2019, as shown
in Table VI. The FY 2018 fees and
percentage change are shown for
comparison purposes.

TABLE VI—ANNUAL FEE SUMMARY CALCULATIONS FOR OPERATING POWER REACTORS

[Dollars in millions]

: FY 2018 FY 2019 Percentage
Summary fee calculations final proposed change
Total DUAGEIEA FESOUICES ....cc.eieeieieieiieesieee sttt e e e neesneeeesneeneesneeneeas $669.9 $670.2 0.0
Less estimated 10 CFR part 170 reCeIPS ....cceiiiriiiiiiiierieriete e —239.6 —-213.8 —-10.8
Net 10 CFR part 171 rESOUICES .....c.oiuiiriiriieiiiriieiie sttt st sae e sne e 430.4 456.4 6.0
Allocated generic tranSPOMALION .........coooiieiiiiiei e 0.3 0.3 0.0
Fee-relief adjustment/LLW SUIChAIGE ........cooiriiriirieienieie et -0.8 2.7 437.5
Billing @dJUSTMENT ... s s -0.9 1.0 2111
Total required annUal fEE MECOVEIY ......cccuiiiiiiiiiiiie ettt 428.9 460.3 7.3
Total operating reactors 99 98 1.0
LN LU E U (= TCl o T G (=Y o1 (o PSPPSR 4.333 4.697 8.4

In comparison to FY 2018, the
operating power reactors budgeted
resources increased minimally in FY
2019. But estimated billings under 10
CFR part 170 declined primarily due to
decreases in both licensing actions and
inspections resulting from the shutdown
of the Oyster Creek reactor at the end of
FY 2018, the planned shutdown of
Pilgrim and Three Mile Island reactors
during FY 2019, and the completion of
the APR1400 design certification for
Korea Hydro and Nuclear Power Co.,
LTD. Additionally, estimated billings
under 10 CFR part 170 are expected to

decline due to the replacement of the 6
percent automatic overhead charge for
project manager, resident inspector, and
senior resident inspector activities with
new directly billed docket-related cost
activity codes.

The recoverable budgeted costs are
divided equally among the 98 licensed
power reactors, resulting in a proposed
annual fee of $4,697,000 per reactor.
Additionally, each licensed power
reactor is assessed the FY 2019 spent
fuel storage/reactor decommissioning
proposed annual fee of $163,000 (see
Table VII and the discussion that

follows). The combined proposed FY
2019 annual fee for power reactors is,
therefore, $4,860,000.

On May 24, 2016, the NRC amended
its licensing, inspection, and annual fee
regulations to establish a variable
annual fee structure for light-water
small modular reactors (SMRs). Under
the variable annual fee structure,
effective June 23, 2016, an SMR’s
annual fee would be calculated as a
function of its licensed thermal power
rating. Currently, there are no operating
SMRs; therefore, the NRC is not
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proposing an annual fee in FY 2019 for
this type of licensee.

b. Spent Fuel Storage/Reactor
Decommissioning

The NRC proposes to collect $19.9
million in annual fees from 10 CFR part

50 power reactors, and from 10 CFR part
72 licensees that do not hold a 10 CFR
part 50 license, to collect the budgeted
costs for the spent fuel storage/reactor
decommissioning fee class.

TABLE VII—ANNUAL FEE SUMMARY CALCULATIONS FOR THE SPENT FUEL STORAGE/REACTOR DECOMMISSIONING FEE

CLAss
[Dollars in millions]
: FY 2018 FY 2019 Percentage
Summary fee calculations final proposed change
Total bUAGELEd MESOUICES ....c..euiieiiiciiiiite et $33.8 $35.6 5.3
Less estimated 10 CFR part 170 reCEIPES ....ccovieriiriieiiieiee ettt s -10.2 —-16.5 61.8
Net 10 CFR part 171 resources ....... 23.7 19.1 -19.4
Allocated generic transportation costs .... 0.7 0.7 0.0
Fee-relief adjustment ...........cccocoeniiiieens -0.2 0.0 —-100
Billing @dJUSIMENTS ......eeiiiieiie e e e 0.0 0.1 100
Total required annual fEE FECOVEIY ......cocuiiiiiiiiiiiiieiee ettt 24.2 19.9 -17.8
Total spent fuel storage facilities 122 122 0.0
AnNnual fee Per fACIlity ........ocoiiiiii s 0.198 0.163 -17.7

Compared to FY 2018, the FY 2019
budgeted resources for spent fuel
storage/reactor decommissioning
increased due to: (1) An increase in the
number of financial reviews and
licensing actions associated with
operating power reactors undergoing
decommissioning, (2) the ongoing
licensing reviews for two consolidated
Interim storage facility license
applications including the development
of environmental impact statements,
and (3) the independent spent fuel
storage installation license renewal for

Three Mile Island-2, Trojan, and Rancho

Seco and the associated environmental
assessments.

The 10 CFR part 170 estimated

billings for FY 2019 increased due to (1)

resuming licensing work on Interim
Storage Partner’s consolidated interim
storage facility application, (2)
increasing work on Holtec
International’s consolidated interim
storage facility application, and (3) an
increased workload for reactors in
decommissioning.

The annual fee decreased due to
rising 10 CFR part 170 estimated
billings. The required annual fee
recovery amount is divided equally
among 122 licensees, resulting in a
proposed FY 2019 annual fee of
$163,000 per licensee.

c. Fuel Facilities

The NRC proposes to collect $24.8
million in annual fees from the fuel
facilities class.

TABLE VIII—ANNUAL FEE SUMMARY CALCULATIONS FOR FUEL FACILITIES

[Dollars in millions]

. FY 2018 FY 2019 Percentage
Summary fee calculations final proposed change
Total bUAGEE MESOUITES .......coiviiiieieiieeteeiee et re e nre s $35.2 $30.0 -14.8
Less estimated 10 CFR part 170 reCeIPLS ......cooviiriieiiieiie ittt -9.2 -7.2 —-21.7
Net 10 CFR part 171 rESOUICES .....c.oeueiriiriieiiiriieie sttt st s ne 26.0 22.8 -12.3
Allocated generic transportation ........... 1.3 1.3 0.0
Fee-relief adjustment/LLW surcharge .. 0.5 0.8 60.0
Billing @dJUSTMENTS ... 0.0 0.0 0.0
Total remaining required annual fee reCoVery# ..........ccoooiiiiiiiiiiiiece e 27.7 24.8 —-10.5

In comparison to FY 2018, the fuel
facilities budgeted resources decreased
in FY 2019, primarily due to aligning
resources with a smaller projected
workload.

The estimated 10 CFR part 170
collections decreased in FY 2019 as a

result of the expected termination of the
CB&I AREVA MOX Fuel Fabrication

4 See Table X for percentage change for each fee
category.

facility construction authorization and
license application withdrawal, and the
expected completion of Honeywell’s
license renewal, offset by increased
work for Westinghouse associated with
an emergency preparedness exercise,
confirmatory order items and its license
renewal.

The NRC proposes to continue
allocating annual fees to individual fuel
facility licensees based on the effort/fee
determination matrix developed in the

FY 1999 final fee rule (64 FR 31447;
June 10, 1999). To briefly recap, the
matrix groups licensees within this fee
class into various fee categories. The
matrix lists processes conducted at
licensed sites and assigns effort factors
for the safety and safeguards activities
associated with each process (these
effort levels are reflected in Table IX).
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The annual fees are then distributed regulatory effort predicted by the
across the fee class based on the matrix.

TABLE IX—EFFORT FACTORS FOR FUEL FACILITIES, FY 2019
Effort factors
Facility type Number of (percent of total)
(fee category) facilities
Safety Safeguards

High-Enriched Uranium Fuel (1.A.(1)(2)) . eoererrereeeereeeese e 2 88 91
Low-Enriched Uranium Fuel (1.A.(1)(b)) .... 3 70 21
Limited Operations (1.A.(2)(2)) ...ceecveeriveeieeiieeniieieeene 0 0 0
Gas Centrifuge Enrichment Demonstration (1.A.(2)(b)) . 0 0 0
Hot Cell (and others) (1.A.(2)(C)) +eecvveeerrrreeerererreeee e 0 0 0
Uranium Enrichment (1.E.) ..ottt 1 21 23
UFs Conversion and Deconversion (2.A.(1)) .o e 1 12 7

In FY 2019, the total remaining
required annual fee recovery amount of
$24.8 million is comprised of safety
activities, safeguards activities and the
fee-relief adjustment/LLW surcharge.
For FY 2019, the total budgeted
resources to be recovered as annual fees
for safety activities are $13.7 million. To
calculate the annual fee, the NRC
allocates this amount to each fee

category based on its percent of the total
regulatory effort for safety activities.
Similarly, the NRC allocates the
budgeted resources to be recovered as
annual fees for safeguards activities,
$10.3 million, to each fee category based
on its percent of the total regulatory
effort for safeguards activities. Finally,
the fuel facility fee class’ portion of the
fee-relief adjustment/LLW surcharge—

$0.8 million—is allocated to each fee
category based on its percentage of the
total regulatory effort for both safety and
safeguards activities. The annual fee per
licensee is then calculated by dividing
the total allocated budgeted resources
for the fee category by the number of
licensees in that fee category. The fee for
each facility is summarized in Table X.

TABLE X—ANNUAL FEES FOR FUEL FACILITIES

FY 2018

FY 2019

Facility type . Percentage

(fee category) f|na|f22nual apr{r?ﬁgffeede change
High-Enriched Uranium FUel (1.A.(1)(2)) . eoereereereiierieeierie et $7,346,000 $6,679,000 -9.1
Low-Enriched Uranium Fuel (1.A.(1)(b)) 2,661,000 2,263,000 -15.0
Gas Centrifuge Enrichment Demonstration (1.A.(2)(D)) ..eooeerreeiieeie e N/A N/A N/A
Hot Cell (and Others) (1.A.(2)(C)) «eueeerueerueetieeti ettt ettt sttt e st e e e e e sneeneee N/A N/A N/A
Uranium Enrichment (1.E.) ....ccoccoiiiiiiniene. 3,513,000 3,283,000 -6.5
UFs Conversion and Deconversion (2.A.(1)) 1,517,000 1,418,000 -6.5

d. Uranium Recovery Facilities

The NRC proposes to collect $0.2
million in annual fees from the uranium

recovery facilities fee class, a decrease
of 60.0 percent from FY 2018.
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TABLE XI—ANNUAL FEE SUMMARY CALCULATIONS FOR URANIUM RECOVERY FACILITIES

[Dollars in millions]

: FY 2018 FY 2019 Percentage
Summary fee calculations final proposed change
Total DUAGEIEA MESOUICES .....cueeeeieieieieieeeieee ettt e e e e e sneeeesneeneesneeneeas $13.5 $1.1 -91.9
Less estimated 10 CFR part 170 reCeIPS ....oceiiiririiiiiieritreee e -12.9 -0.9 —-93.0
Net 10 CFR part 171 rESOUICES ....cc.ooueiiiiriieiiriieite sttt st s sae e nne 0.6 0.2 —66.7
Allocated generic tranSPOrAtION ..........c.ooiiiiiiiriiieee ettt seee e N/A N/A N/A
Fee-relief adjustment -0.1 0.0 100
Billing @dJUSIMENTS ......eeiiieiie et e e s 0.0 0.0 0.0
Total required annual fEE MECOVEIY ......cccuiiiiiiiiiiiie ettt st 0.5 0.2 —-60.0

In comparison to FY 2018, the FY
2019 budgeted resources for uranium
recovery licensees decreased due to the
transition of Wyoming to Agreement
State status and subsequent realignment
of the Uranium Mill Tailings Radiation
Control Act (UMTRCA) program. In
addition, budgeted resources decreased
as a result of expanding the existing fee-
relief category, ““In Situ leach
rulemaking and unregistered general

licenses” to include additional Uranium
Recovery activities in order to ensure
equitability and the stability of annual
fees.

The NRC regulates DOE’s Title I and
Title II activities under UMTRCA 5 and
the proposed annual fee to DOE
includes the costs specifically budgeted
for the NRC’s UMTRCA Title I and II
activities, as well as 10 percent of the
remaining budgeted costs for this fee

class. The DOE’s UMTRCA annual fee
decreased slightly due to the budgeted
resources reduction and an increase in
estimated 10 CFR part 170 billings for
work on the Atlantic Richfield review.
The NRC assesses the remaining 90
percent of its budgeted costs to the
remaining licensee in this fee class, as
described in the work papers. This is
reflected in Table XII as follows:

TABLE XII—Co0STS RECOVERED THROUGH ANNUAL FEES; URANIUM RECOVERY FEE CLASS

FY 2018 FY 2019
Summary of costs final proposed P%rﬁ;z:taege
annual fee annual fee 9
DOE Annual Fee Amount (UMTRCA Title | and Title Il) General Licenses:
UMTRCA Title | and Title Il budgeted costs less 10 CFR part 170 receipts .........ccccceeenee $80,921 $114,988 421
10 percent of generic/other uranium recovery budgeted costs ...........cccccenuee. 47,723 5,484 —88.5
10 percent of uranium recovery fee-relief adjustment ..., —6,724 —-21 99.7
Total Annual Fee Amount for DOE (rounded) .........ccccevervenerienenieneseesee s 122,000 120,000 -1.6
Annual Fee Amount for Other Uranium Recovery Licenses:
90 percent of generic/other uranium recovery budgeted costs less the amounts specifi-
cally budgeted for UMTRCA Title | and Title Il activities ...........ccoccviiiininiiiiicie, 429,509 49,355 —88.5
90 percent of uranium recovery fee-relief adjustment .............ccco i —60,517 —-192 99.7
Total Annual Fee Amount for Other Uranium Recovery Licenses ...........ccccocceeieennenne 368,992 49,163 —86.7

Further, for the non-DOE licensees,
the NRC continues to use a matrix to
determine the effort levels associated
with conducting the generic regulatory
actions for the different licensees in this
fee class; this is similar to the NRC’s
approach for fuel facilities, described
previously.

TABLE XIII—BENEFIT FACTORS FOR URANIUM RECOVERY LICENSES

The matrix methodology for uranium
recovery licensees first identifies the
licensee categories included within this
fee class (excluding DOE). These
categories are: Conventional uranium
mills and heap leach facilities; uranium
In Situ Recovery (ISR) and resin ISR
facilities; and mill tailings disposal
facilities. The matrix identifies the types

of operating activities that support and
benefit these licensees, along with each
activity’s relative weight (for more
information, see the work papers).
Currently, there is only one remaining
non-DOE licensee which is a Basic In
Situ Recovery facility. Table XIII
displays the benefit factors for the non-
DOE licensee in that fee category:

Benefit Benefit
Fee category ’\Iligrennbs%recs)f factor per Total value factor
licensee percent total
Conventional and Heap Leach mills (2.A.(2)(2)) ..eoceereerieeeneeeieenie e 0 0 0 0
Basic In Situ Recovery facilities (2.A.(2)(0)) -+eeveerreeriiiienieeeeee e 1 190 190 100.0

5The Congress established the two programs,
Title I and Title II, under UMTRCA to protect the
public and the environment from uranium milling.
The UMTRCA Title I program is for remedial action

at abandoned mill tailings sites where tailings
resulted largely from production of uranium for the
weapons program. The NRC also regulates DOE’s
UMTRCA Title II program, which is directed

toward uranium mill sites licensed by the NRC or

Agreement States in or after 1978.
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TABLE XIII—BENEFIT FACTORS FOR URANIUM RECOVERY LICENSES—Continued
Benefit Benefit
Fee category ’\Iligg:,]bsirecs)f factor per Total value factor
licensee percent total
Expanded In Situ Recovery facilities (2.A.(2)(C)) -+eerreerreeermrmieinieeee e 0 0 0 0
Section 11e.(2) disposal incidental to existing tailings sites (2.A.(4)) ............. 0 0 0 0
TOUA ettt ettt 1 190 190 100.0
The annual fee for the remaining non- 100 percent of the budgeted resources,
DOE licensee is calculated by allocating as summarized in Table XIV.
TABLE XIV—ANNUAL FEES FOR URANIUM RECOVERY LICENSEES
[Other than DOE]
. FY 2019
o FY 2018 final Percentage
Facility type (fee category) proposed
annual fee annual fee change
Conventional and Heap Leach mills (2.A.(2)(2)) .vvoveeeerrerieenieienieneerie e $38,800 N/A —100
Basic In Situ Recovery facilities (2.A.(2)(b)) 49,200 $49,200 0
Expanded /In Situ Recovery facilities (2.A.(2)(C)) .eerverrreerriirieiiierie ettt 55,700 N/A —-100
Section 11e.(2) disposal incidental to existing tailings sites (2.A.(4)) «oocveveerieirieiieeneeeeeee 22,000 N/A —-100
Uranium water treatment (2.A.(5)) .eeereeriieieiieese ettt st 6,500 N/A —100
e. Research and Test Reactors (Non-
Power Reactors)
The NRC proposes to collect $0.316
million in annual fees from the research
and test reactor licensee class.
TABLE XV—ANNUAL FEE SUMMARY CALCULATIONS FOR RESEARCH AND TEST REACTORS
[Dollars in millions]
. FY 2018 FY 2019 Percentage
Summary fee calculations final proposed change
Total bUAGEE MESOUITES .......eoiviiieeiiiieieeieet e eenre e $2.009 $1.293 —35.6
Less estimated 10 CFR part 170 receipts . —1.698 —1.006 —-40.8
Net 10 CFR part 171 resources .......... 0.311 0.287 -7.7
Allocated generic transportation ........... 0.027 0.027 0.0
Fee-relief adjustment .... -0.010 0.000 100
Billing @dJUSIMENTS ...ttt e s —0.003 0.002 166.7
Total required annual fEe FECOVEIY ..........coiiiiiiiiiicee e 0.325 0.316 —-2.8
Total research and test reACIOrS ..........cociiiiiiiiiiiiee s 4 4 0.0
Total annual fee Per reactor ... 0.0813 .0790 -2.8

For this fee class, the budgeted
resources decreased due to projected
application delays within the medical
isotope production facilities for Shine
and NorthWest Medical Isotopes. The
10 CFR part 170 estimated billings also
decreased due to projected application
delays within the medical isotope
production facilities for Shine and
NorthWest, offset by an increase in
activity for Aerotest’s startup inspection
and license renewal application. The

proposed FY 2019 annual fee decreased
due to a decrease in budgeted resources,
offset by a decline in estimated 10 CFR
part 170 billings.

The required annual fee-recovery
amount is divided equally among the
four research and test reactors subject to
annual fees and results in an FY 2019
annual fee of $79,000 for each licensee.

f. Rare Earth

The NRC has not allocated any
budgeted resources to this fee class;
therefore, the NRC is not proposing an
annual fee in FY 2019.

g. Materials Users

The NRC proposes to collect $36.5
million in annual fees from materials
users licensed under 10 CFR parts 30,

40, and 70.
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TABLE XVI—ANNUAL FEE SUMMARY CALCULATIONS FOR MATERIALS USERS
[Dollars in millions]

: . FY 2019 Percentage
Summary fee calculations FY 2018 final proposed change
Total budgeted resources for licensees not regulated by Agreement States .............cccoeeveenen. $32.1 $36.0
Less estimated 10 CFR part 170 reCeIPS ....oceiiiririiiiiieritreee e -0.9 -1.0
Net 10 CFR part 171 resources 31.1 35.0 12,5
Allocated generic transportation ........... 1.3 1.3 0.0
Fee-relief adjustment/LLW surcharge .. 0.0 0.2 100.0
Billing @dJUSIMENTS ......eeiiieiie et e e s 0.0 0.0 0.0
Total required annual fE8 MECOVEIY .......coiuiiiiiiiiiiieeree ettt 32.4 36.5 12.7

The annual fee for these categories of
materials users’ licenses is developed as
follows: Annual Fee = Constant x
[Application Fee + (Average Inspection
Cost/Inspection Priority)] + Inspection
Multiplier x (Average Inspection Cost/
Inspection Priority) + Unique Category
Costs. The total annual fee recovery of
$36.5 million proposed for FY 2019
shown in Table XVI consists of the
following: $28.6 million for general
costs, $7.5 million for inspection costs,
$0.2 million for unique costs for
medical licenses and $0.2 million for fee
relief/LLW costs. To equitably and fairly
allocate the $36.5 million required to be
collected among approximately 2,600
diverse materials users licensees, the
NRC continues to calculate the annual
fees for each fee category within this
class based on the 10 CFR part 170
application fees and estimated
inspection costs for each fee category.
Because the application fees and
inspection costs are indicative of the
complexity of the materials license, this
approach provides a proxy for allocating
the generic and other regulatory costs to
the diverse fee categories. This fee-
calculation method also considers the
inspection frequency (priority), which is
indicative of the safety risk and
resulting regulatory costs associated
with the categories of licenses.

The NRC proposes to both increase
and decrease annual fees for licensees in

this fee class in FY 2019 due to the
results of the biennial review of fees.
This analysis examines the actual hours
spent in previous years performing
licensing actions and then estimates the
average professional staff hours that are
needed to process similar licensing
actions multiplied by the proposed
professional hourly rate for FY 2019.
The constant multiplier is established
to recover the total general costs
(including allocated generic
transportation costs) of $28.6 million.
To derive the constant multiplier, the
general cost amount is divided by the
product of all fee categories (application
fee plus the inspection fee divided by
inspection priority) then multiplied by
the number of licensees. This
calculation results in a constant
multiplier of 1.33 for FY 2019. The
average inspection cost is the average
inspection hours for each fee category
multiplied by the professional hourly
rate of $278. The inspection priority is
the interval between routine
inspections, expressed in years. The
inspection multiplier is established in
order to recover the $7.5 million in
inspection costs. To derive the
inspection multiplier, the inspection
costs amount is divided by the product
of all fee categories (inspection fee
divided by inspection priority) then
multiplied by the number of licensees.
This calculation results in an inspection

multiplier of 1.44 for FY 2019. The
unique category costs are any special
costs that the NRC has budgeted for a
specific category of licenses. For FY
2019, unique category costs include
approximately $0.2 million in budgeted
costs for the implementation of revised
10 CFR part 35, “Medical Use of
Byproduct Material,” which has been
allocated to holders of NRC human-use
licenses. Please see the work papers for
more detail about this classification.

The annual fee assessed to each
licensee also includes a share of the
approximately $0.006 million fee-relief
credit assessment allocated to the
materials users fee class (see Table IV,
“Allocation of Fee-Relief Adjustment
and LLW Surcharge, FY 2019,” in
Section IV, “Discussion,” of this
document), and for certain categories of
these licensees, a share of the
approximately $0.2 million LLW
surcharge costs allocated to the fee
class. The proposed annual fee for each
fee category is shown in the proposed
revision to §171.16(d).

h. Transportation

The NRC proposes to collect $1.2
million in annual fees to recover generic
transportation budgeted resources. The
FY 2018 values are shown for
comparison purposes.

TABLE XVII—ANNUAL FEE SUMMARY CALCULATIONS FOR TRANSPORTATION

[Dollars in millions]

: . FY 2019 Percentage
Summary fee calculations FY 2018 final proposed change
Total BUAGEIEd RESOUITES ......ocuviieiiiieie ettt e e esre e nae s entesneeeesneeneens $7.9 $8.0 1.3
Less Estimated 10 CFR part 170 RECEIPLS .....c.eevueiriiieiiiiiie ittt e -3.1 -3.3 6.5
Net 10 CFR part 171 RESOUICES .....coviiiirieiiniieie sttt st s 4.7 4.7 0.0
Less Generic Transportation Resources .... -3.6 -3.6 0.0
Fee-relief adjustment/LLW surcharge ........ 0.0 0.0 0.0
Billing adjustments ...........cccccoiiiieiniinenns 0.0 0.0 0.0
Total required annual fee recovery 1.1 1.2 9.1
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In comparison to FY 2018, the total
budgeted resources for FY 2019 for
generic transportation activities
increased slightly due to an increase in
the Certificates of Compliance (CoGCs) for
DOE (from 21 to 22) and an increased
workload.

Consistent with the policy established
in the NRC’s FY 2006 final fee rule (71
FR 30721; May 30, 2006), the NRC
recovers generic transportation costs
unrelated to DOE by including those
costs in the annual fees for licensee fee
classes. The NRC continues to assess a
separate annual fee under § 171.16, fee

category 18.A. for DOE transportation
activities. The amount of the allocated
generic resources is calculated by
multiplying the percentage of total CoCs
used by each fee class (and DOE) by the
total generic transportation resources to
be recovered. The proposed annual fee
increase for DOE is mainly due an
increase in CoCs from 21 in FY 2018 to
22 in FY 2019.

This resource distribution to the
licensee fee classes and DOE is shown
in Table XVIII. Note that for the research
and test reactors fee class, the NRC
allocates the distribution to only those

licensees that are subject to annual fees.
Although four CoCs benefit the entire
research and test reactor class, only 4
out of 31 research and test reactors are
subject to annual fees. Consequently,
the number of CoCs used to determine
the proportion of generic transportation
resources allocated to research and test
reactors annual fees has been adjusted
to 0.5 so the research and test reactors
subject to annual fees are charged a fair
and equitable portion of the total. For
more information, see the work papers.

TABLE XVIII—DISTRIBUTION OF TRANSPORTATION RESOURCES, FY 2019

[Dollars in millions]

Number of
CoCs Percentage Allgr?g:iecd
Licensee fee class/DOE benefiting of total trarenortation
fee class or CoCs " p
DOE esources
MALEIIAIS USEIS ...ttt ettt s h et esae et e s b e e ne e b e es e e naeene e eenneenees 24.0 26.8 $1.3
Operating Power Reactors ..........ccccceerevenerieennens 5.0 5.6 0.3
Spent Fuel Storage/Reactor Decommissioning ... 14.0 15.6 0.7
Research and Test REACIOIS ......c..eiiiiiiii ettt e e ne e e sanee e 0.5 0.6 0.0
FUBH FACITHIES ...eteeiieeie ettt ettt ettt nees 24.0 26.8 1.3
Sub-Total of Generic Transportation RESOUICES .........c.ooiieriiiiiiiiieieee e 67.5 75.4 3.6
DO R e E Lo E bt et R e e Rt et e Rt e e ne e reeanenn 22.0 24.6 1.2
LI ] = | PSR PRUPRRN 89.5 100.0 4.7

The NRC assesses an annual fee to
DOE based on the 10 CFR part 71 CoCs
it holds. The NRC, therefore, does not
allocate these DOE-related resources to
other licensees’ annual fees because
these resources specifically support
DOE.

FY 2019—Policy Changes

The NRC proposes two policy changes
for FY 2019:

Changes to Small Materials Users Fee
Categories for Locations of Use

The NRC proposes to add one new fee
subcategory under § 170.31, “Schedule
of fees for materials licenses and other
regulatory services, including
inspections, and import and export
licenses,” and §171.16, ‘“Annual fees:
Materials licensees, holders of
certificates of compliance, holders of
sealed source and device registrations,
holders of quality assurance program
approvals, and government agencies
licensed by the NRC.” Generally
speaking, § 170.31 assigns the same fee
to each licensee in the fee category,
regardless of the amount of locations
that the licensee is authorized to use.
Yet for some of these fee categories, the
NRC determined that it spends a
disproportionate amount of time on

licensees with six or more locations
compared to licensees in the same fee
category with fewer than six locations.
Previously—in the FY 2015 final fee
rule—the NRC therefore added three fee
subcategories under one fee category,
3.L. (research and development broad
scope). And in the FY 2018 final fee
rule, the NRC added seven fee
subcategories under, 3.A., 3.B., 3.C.,
3.0.,3.P., 7.A. and 7.B. for licenses with
six or more locations of use. For the FY
2019 fee rule, the NRC determined that
there is one more category of licenses
that is affected. Accordingly, the NRC
proposes to add subcategories to this fee
category:

e Medical licenses under fee category
7.C.

To more accurately reflect the cost of
services provided by the NRC, this
change would result in this fee category
having subcategories for 1-5, 6-20, and
more than 20 locations of use.

Eliminate a Fee Category

In response to comments received on
the FY 2018 proposed fee rule, the NRC
proposes to eliminate a fee category in
§§170.31 and 171.16. The fee category
is 2.A.(5)—Licenses that authorize the
possession of source material related to

removal of contaminants (source
material) from drinking water.

Under current NRC regulations, an
entity that removes uranium from
drinking water at community water
systems is viewed as a “2.A.(5) fee
category’’ licensee for fee purposes.

Although the licensee recovers
sufficient quantities of uranium to
require an NRC license (or a license
from an Agreement State), its licensed
material is not sold for profit; rather, the
licensed material is a waste product
from its water treatment process. These
types of ‘“‘uranium recovery’’ licensees
are therefore distinguishable from those
licensees that profit from concentrating
uranium as source material. The NRC
believes that full cost recovery is not
warranted for licensees that do not
profit from concentrating uranium.
Therefore, the NRC proposes to
eliminate this fee category from
§§170.31 and 171.16 and reclassify
current and future licensees under this
category to 2.F.—All other source
material licenses.

FY 2019—Administrative Changes

The NRC also proposes to make an
administrative change:



590

Federal Register/Vol. 84, No. 21/Thursday, January 31, 2019/Proposed Rules

Change Small Entity Fees

The NRC conducted a biennial review
in FY 2019 of small entity fees to
determine whether the NRC should
change those fees. The NRC used the fee
methodology, developed in FY 2009,
which applies a fixed percentage of 39
percent to the prior 2-year weighted
average of materials users’ fees when
performing its biennial review. Based on
this methodology, the NRC determined
the new small entity fees for FY 2019
should be $4,500 for upper-tier small
entities and $900 for lower-tier small
entities. As a result of the NRC’s FY
2019 biennial review using the same
methodology, the NRC is now proposing
to increase the upper tier small entity
fee from $4,100 to $4,500 and increase
the lower-tier fee from $850 to $900.
This would constitute a 13-percent and
6-percent increase, respectively. The
NRC believes these fees are reasonable
and provide relief to small entities
while at the same time recovering from
those licensees some of the NRC’s costs
for activities that benefit them.

Update to the Fees Transformation
Initiative

As an informal update, the Staff
Requirements Memorandum, dated
October 19, 2016, for SECY-16—-0097,
“Fee Setting Improvements and Fiscal
Year 2017 Proposed Fee Rule,” directed
staff to explore, as a voluntary pilot,
whether a flat fee structure could be
established for routine licensing matters
in the area uranium recovery, and to
accelerate the fees setting process
improvements including the transition
to an electronic billing system. With
respect to the voluntary flat fees pilot,
the staff has developed a project plan
and is on target to complete this activity
in FY 2020. With respect to the fees
setting process improvements, all 7 of
the activities scheduled for FY 2018 and
an additional 10 scheduled for FY 2019
were completed by the end of FY 2018.
These improvements included
discontinuing the Project Manager/
Resident inspector 6 percent overhead
charge, enhancing the information
included on the 10 CFR part 170
invoices, improving the fee rule work
papers, and enhancing the financial
management systems. For the remaining
process changes recommended for
future consideration, the NRC is well-
positioned to complete them on
schedule. For more information, please
see our fees transformation
accomplishments schedule, located on
our license fees website at: https://
www.nrc.gov/about-nrc/regulatory/
licensing/fees-transformation-
accomplishments.html.

V. Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA),5 the NRC has prepared a
regulatory flexibility analysis related to
this proposed rule. The regulatory
flexibility analysis is available as
indicated in Section XIV, Availability of
Documents, of this document.

VI. Regulatory Analysis

Under OBRA-90, the NRC is required
to recover approximately 90 percent of
its budget authority in FY 2019. The
NRC established fee methodology
guidelines for 10 CFR part 170 in 1978,
and established additional fee
methodology guidelines for 10 CFR part
171 in 1986. In subsequent rulemakings,
the NRC has adjusted its fees without
changing the underlying principles of
its fee policy to ensure that the NRC
continues to comply with the statutory
requirements for cost recovery in
OBRA-90.

In this rulemaking, the NRC continues
this long-standing approach. Therefore,
the NRC did not identify any
alternatives to the current fee structure
guidelines and did not prepare a
regulatory analysis for this proposed
rule.

VII. Backfitting and Issue Finality

The NRC has determined that the
backfit rule, § 50.109, does not apply to
this proposed rule and that a backfit
analysis is not required. A backfit
analysis is not required because these
amendments do not require the
modification of, or addition to, systems,
structures, components, or the design of
a facility, or the design approval or
manufacturing license for a facility, or
the procedures or organization required
to design, construct, or operate a
facility.

VIII. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, “Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31885).
The NRC requests comment on the
proposed rule with respect to the clarity
and effectiveness of the language used.

IX. National Environmental Policy Act

The NRC has determined that this
rule will amend the NRC'’s

65 U.S.C. 603. The RFA, 5 U.S.C. 601-612, has
been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996, Public Law 104—
121, Title II, 110 Stat. 847 (1996).

administrative requirements in 10 CFR
parts 170 and 171. Therefore, this action
is categorically excluded from needing
environmental review as described in
§51.22(c)(1). Consequently, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this proposed rule.

X. Paperwork Reduction Act

This proposed rule does not contain
a collection of information as defined in
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) and, therefore,
is not subject to the requirements of the
Paperwork Reduction Act of 1995.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
document requesting or requiring the
collection displays a currently valid
OMB control number.

XI. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Public
Law 104-113, requires that Federal
agencies use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. In this proposed rule, the
NRC proposes to amend the licensing,
inspection, and annual fees charged to
its licensees and applicants, as
necessary, to recover approximately 90
percent of its budget authority in FY
2019, as required by OBRA—90. This
action does not constitute the
establishment of a standard that
contains generally applicable
requirements.

XII. Availability of Guidance

The Small Business Regulatory
Enforcement Fairness Act requires all
Federal agencies to prepare a written
compliance guide for each rule for
which the agency is required by 5 U.S.C.
604 to prepare a regulatory flexibility
analysis. The NRC, in compliance with
the law, prepared the ‘“Small Entity
Compliance Guide” for the FY 2019
proposed fee rule. The compliance
guide was developed when the NRC
completed the small entity biennial
review for FY 2019. This guide is
available as indicated in Section XIV,
Availability of Documents, of this
document.

XIII Public Meeting

The NRC will conduct a public
meeting for the purpose of describing
the proposed rule and answering
questions from the public on the


https://www.nrc.gov/about-nrc/regulatory/licensing/fees-transformation-accomplishments.html
https://www.nrc.gov/about-nrc/regulatory/licensing/fees-transformation-accomplishments.html
https://www.nrc.gov/about-nrc/regulatory/licensing/fees-transformation-accomplishments.html
https://www.nrc.gov/about-nrc/regulatory/licensing/fees-transformation-accomplishments.html

Federal Register/Vol. 84, No. 21/Thursday, January 31, 2019/Proposed Rules

591

proposed rule. The NRC will publish a
notice of the location, time, and agenda
of the meeting on the NRC’s public
meeting website within at least 10
calendar days before the meeting. In
addition, the agenda for the meeting
will be posted on www.regulations.gov
under Docket ID NRC-2017-0032. For

instructions to receive alerts when
changes or additions occur in a docket
folder, see Section XIV, Availability of
Documents, of this document.
Stakeholders should monitor the NRC’s
public meeting website for information
about the public meeting at: http://

www.nre.gov/public-involve/public-
meetings/index.cfm.

XIV. Availability of Documents

The documents identified in the
following table are available to
interested persons through one or more
of the following methods, as indicated.

Document

ADAMS accession No./web link

FY 2019 Proposed Rule Work Papers
FY 2019 Regulatory Flexibility Analysis

ML18361A780.
ML18347A452.

FY 2019 U.S. Nuclear Regulatory Commission Small Entity Compli-
ance Guide.

NRC Form 526, Certification of Small Entity Status for the Purposes of
Annual Fees Imposed under 10 CFR part 171.

SECY-05-0164, “Annual Fee Calculation Method,” dated September

ML18338A006.
http://www.nrc.gov/reading-rm/doc-collections/forms/nrc526.pdf.

ML052580332.

15, 2005.
OMB’s Circular A-25, “User Charges”
Fees Transformation Accomplishments

https://www.whitehouse.gov/omb/circulars _default.
https://www.nrc.gov/about-nrc/regulatory/licensing/fees-transformation-
accomplishments.html.

Throughout the development of this
rule, the NRC may post documents
related to this rule, including public
comments, on the Federal Rulemaking
website at http://www.regulations.gov
under Docket ID NRC-2017-0032. The
Federal Rulemaking website allows you
to receive alerts when changes or
additions occur in a docket folder. To
subscribe: (1) Navigate to the docket
folder NRC-2017-0032; (2) click the
“Sign up for Email Alerts” link; and (3)
enter your email address and select how
frequently you would like to receive
emails (daily, weekly, or monthly).

List of Subjects
10 CFR Part 170

Byproduct material, Import and
export licenses, Intergovernmental
relations, Non-payment penalties,
Nuclear energy, Nuclear materials,

Source material, Special nuclear
material.

10 CFR Part 171

Annual charges, Approvals,
Byproduct material, Holders of
certificates, Intergovernmental relations,
Nonpayment penalties, Nuclear
materials, Nuclear power plants and
reactors, Registrations, Source material,
Special nuclear material.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is proposing to adopt the
following amendments to 10 CFR parts
170 and 171:

PART 170—FEES FOR FACILITIES,
MATERIALS, IMPORT AND EXPORT
LICENSES, AND OTHER
REGULATORY SERVICES UNDER THE
ATOMIC ENERGY ACT OF 1954, AS
AMENDED

m 1. The authority citation for part 170
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 11, 161(w) (42 U.S.C. 2014, 2201(w));
Energy Reorganization Act of 1974, sec. 201
(42 U.S.C. 5841); 42 U.S.C. 2214; 31 U.S.C.
901, 902, 9701; 44 U.S.C. 3504 note.

m 2.In §170.21, in the table revise the
entry for “K. Import and export
licenses;” to read as follows:

§170.21 Schedule of fees for production
and utilization facilities, review of standard
referenced design approvals, special
projects, inspections, and import and
export licenses.

Nuclear power plants and reactors, * * * * *
SCHEDULE OF FACILITY FEES
[See footnotes at end of table]
Facility categories and type of fees Fees1
K. Import and export licenses: 1
Licenses for the import and export only of production or utilization facilities or the export only of components for production
or utilization facilities issued under 10 CFR part 110.
1. Application for import or export of production or utilization facilities4 (including reactors and other facilities) and ex-
ports of components requiring Commission and Executive Branch review, for example, actions under 10 CFR
L0 () SRS N/A
Application—new license, or amendment; or license exemption request
2. Application for export of reactor and other components requiring Executive Branch review, for example, those ac-
tHONS UNAEr 10 CFR T10.4T(8) -.veetieiiiiiie ettt ettt et st e et e e e as e e bt e s ae e e bt e e bt e ebe e e b e e sae e et e e saneenneeeaneeas N/A
Application—new license, or amendment; or license exemption request
3. Application for export of components requiring the assistance of the Executive Branch to obtain foreign government
AISSUTANCES ....veuvnteeueesteeueesseate e st ese e st eeeeas e eee e e e s et e aeese e e eeeeh e es e e s e e R e e s e e b e e e e oe e e et ARt e e e AR e e e e e eR e ee e e R e e e e e R e ee e e Rt nRe e nenReenenneenenneenene N/A
Application—new license, or amendment; or license exemption request
4. Application for export of facility components and equipment not requiring Commission or Executive Branch review,
or obtaining foreign goOVErNMENT @SSUIANCES ...........cccuiiuiiieiiiieii ettt se e s e e e smeenesneene e N/A


https://www.nrc.gov/about-nrc/regulatory/licensing/fees-transformation-accomplishments.html
https://www.nrc.gov/about-nrc/regulatory/licensing/fees-transformation-accomplishments.html
http://www.nrc.gov/reading-rm/doc-collections/forms/nrc526.pdf
http://www.nrc.gov/public-involve/public-meetings/index.cfm
http://www.nrc.gov/public-involve/public-meetings/index.cfm
http://www.nrc.gov/public-involve/public-meetings/index.cfm
https://www.whitehouse.gov/omb/circulars_default
http://www.regulations.gov
http://www.regulations.gov
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SCHEDULE OF FACILITY FEES—Continued
[See footnotes at end of table]

Facility categories and type of fees Fees1

Application—new license, or amendment; or license exemption request
5. Minor amendment of any active export or import license, for example, to extend the expiration date, change domes-
tic information, or make other revisions which do not involve any substantive changes to license terms or conditions
or to the type of facility or component authorized for export and, therefore, do not require in-depth analysis or review
or consultation with the Executive Branch, U.S. host state, or foreign government authorities .............ccccccoiiiiiiins N/A
Minor amendment to license

1Because the Energy and Water, Legislative Branch, and Military Construction and Veterans Affairs Appropriations Act, 2019, excludes inter-
national activities from the fee-recoverable budget in FY 2019, import and export licensing actions will not be charged fees.

m 3.In § 170.31, revise the table to read §170.31 Schedule of fees for materials
as follows: licenses and other regulatory services,
including inspections, and import and
export licenses.
* * * * *

SCHEDULE OF MATERIALS FEES
[See footnotes at end of table]

Category of materials licenses and type of fees Fee23

1. Special nuclear material: 11
A. (1) Licenses for possession and use of U-235 or plutonium for fuel fabrication activities.

(a) Strategic Special Nuclear Material (High Enriched Uranium) & [Program Code(s): 21213] ......ccceviiriieiiieenieniieenienns Full Cost.
(b) Low Enriched Uranium in Dispersible Form Used for Fabrication of Power Reactor Fuel® [Program Code(s): | Full Cost.
21210].
(2) All other special nuclear materials licenses not included in Category 1.A. (1) which are licensed for fuel cycle activi-
ties.®
(a) Facilities with limited operations & [Program Code(s): 21240, 21310, 21320] ......oereereeereerieenieeereeree e Full Cost.
(b) Gas centrifuge enrichment demonstration facilities.® [Program Code(s): 21205] .... | Full Cost.
(c) Others, including hot cell facilities.® [Program Code(s): 21130, 21133] ..ceiiiiiiiiiiieiieeee e Full Cost.

B. Licenses for receipt and storage of spent fuel and reactor-related Greater than Class C (GTCC) waste at an inde- | Full Cost.
pendent spent fuel storage installation (ISFSI) ¢ [Program Code(s): 23200].
C. Licenses for possession and use of special nuclear material of less than a critical mass as defined in §70.4 in sealed
sources contained in devices used in industrial measuring systems, including x-ray fluorescence analyzers.*
Application [Program Code(S): 22140] .....cccueiueiiiiiiieiie ettt ettt ettt sae e bt esbe e e bt e sa et ebe e sas e e bt e aae e e bt e sareeaeeebeenreeeneens $1,300.
D. All other special nuclear material licenses, except licenses authorizing special nuclear material in sealed or unsealed
form in combination that would constitute a critical mass, as defined in §70.4 of this chapter, for which the licensee
shall pay the same fees as those under Category 1.A.4
Application [Program Code(s): 22110, 22111, 22120, 22131, 22136, 22150, 22151, 22161, 22170, 23100, 23300, | $2,600.
23310].
E. Licenses or certificates for construction and operation of a uranium enrichment facility ¢ [Program Code(s): 21200] ....... Full Cost.
F. Licenses for possession and use of special nuclear material greater than critical mass as defined in §70.4 of this | Full Cost.
chapter, for development and testing of commercial products, and other non-fuel-cycle activities.#® [Program Code(s):
22155].
2. Source material: 11
A. (1) Licenses for possession and use of source material for refining uranium mill concentrates to uranium hexafluoride | Full Cost.
or for deconverting uranium hexafluoride in the production of uranium oxides for disposal.6 [Program Code(s): 11400].
(2) Licenses for possession and use of source material in recovery operations such as milling, in-situ recovery, heap-
leaching, ore buying stations, ion-exchange facilities, and in processing of ores containing source material for extraction
of metals other than uranium or thorium, including licenses authorizing the possession of byproduct waste material
(tailings) from source material recovery operations, as well as licenses authorizing the possession and maintenance of
a facility in a standby mode.®

(a) Conventional and Heap Leach facilities © [Program Code(s): 11100] .....cocouiiiiiiriiriieiieeiee et Full Cost.
(b) Basic In Situ Recovery facilities © [Program Code(s): 11500] ......cueeiiiriiirieiiienie ettt Full Cost.
(c) Expanded In Situ Recovery facilities & [Program Code(s): T1510] ..oueiiiiiiiiiiiiiieeieiee et Full Cost.
(d) In Situ Recovery Resin facilities ¢ [Program Code(s): 11550] ... .... | Full Cost.
(e) Resin Toll Milling facilities & [Program Code(S): 11555] ....ccuiiiuiiiiiiiieiieeiie ittt Full Cost.
(f) Other facilities © [Program Code(S): TT1700] .....eeiuiiiuiiiiieiteeite ettt ettt sb e bt st et e e sas e e be e saeeenneenaneebeenane Full Cost.

(3) Licenses that authorize the receipt of byproduct material, as defined in Section 11e.(2) of the Atomic Energy Act, from | Full Cost.
other persons for possession and disposal, except those licenses subject to the fees in Category 2.A.(2) or Category
2.A.(4) 8 [Program Code(s): 11600, 12000].

(4) Licenses that authorize the receipt of byproduct material, as defined in Section 11e.(2) of the Atomic Energy Act, from | Full Cost.
other persons for possession and disposal incidental to the disposal of the uranium waste tailings generated by the li-
censee’s milling operations, except those licenses subject to the fees in Category 2.A.(2) & [Program Code(s): 12010].

B. Licenses which authorize the possession, use, and/or installation of source material for shielding.” 8

Application [Program Code(S): TT210] .....eiiiiiiiiiiieieie ettt sttt et et sa et be e sa b e e bt esae e e bt e sateebeeeabeenseesaneens $1,200.
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SCHEDULE OF MATERIALS FEES—Continued
[See footnotes at end of table]
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C. Licenses to distribute items containing source material to persons exempt from the licensing requirements of part 40 of
this chapter.

Application [Program Code(S): T1240] .....cccuiiiiiiiiiieiie ettt sttt et e sa et be e sae e e bt e aas e e abeesateenaeeeabeenseesnneens $4,300.
D. Licenses to distribute source material to persons generally licensed under part 40 of this chapter.
Application [Program Code(s): 11230, T1231] ..cuiiiiiiiiicieiri et e r e e nr e resr e e e sne e enes $2,800.

E. Licenses for possession and use of source material for processing or manufacturing of products or materials con-
taining source material for commercial distribution.

Application [Program Code(S): T1710] .....eeiiiiiiiiiieiie ettt sttt et e b e e sae e e be e sab e e beeaaeeeabeesabeebeesabeenbeeenneens $2,600.
F. All other source material licenses.
Application [Program Code(s): 11200, 11220, 11221, 11300, 11800, 11810, 11820] ....ovvrvrrerceeereeereereeeeseeeeeeeeeerenens $2,600.

3. Byproduct material: 11
A. Licenses of broad scope for the possession and use of byproduct material issued under parts 30 and 33 of this chap-
ter for processing or manufacturing of items containing byproduct material for commercial distribution. Number of loca-
tions of use: 1-5.
Application [Program Code(s): 03211, 03212, 03213] ...ccueiiuiiiriiriieierii ettt nae et sae e e saeenennes $13,000.
(1) Licenses of broad scope for the possession and use of byproduct material issued under parts 30 and 33 of this
chapter for processing or manufacturing of items containing byproduct material for commercial distribution. Number
of locations of use: 6-20.
Application [Program Code(s): 04010, 04012, 040T4] ...uiiiiiiiiiiiieeiie ettt er e $17,300.
(2) Licenses of broad scope for the possession and use of byproduct material issued under parts 30 and 33 of this
chapter for processing or manufacturing of items containing byproduct material for commercial distribution. Number
of locations of use: More than 20.
Application [Program Code(s): 04011, 04013, 040T5] ...eiiiiiiiiiiiieiieeit ettt st sttt saee e $21,600.
B. Other licenses for possession and use of byproduct material issued under part 30 of this chapter for processing or
manufacturing of items containing byproduct material for commercial distribution. Number of locations of use: 1-5.
Application [Program Code(s): 03214, 03215, 22135, 22162] ......ceicueeriiriieeriieeiee st eiee sttt e sie e et snee e $3,600.
(1) Other licenses for possession and use of byproduct material issued under part 30 of this chapter for processing
or manufacturing of items containing byproduct material for commercial distribution. Number of locations of use: 6—
20.
Application [Program Code(s): 04110, 04112, 04114, 04116] ...oorriiiiiiiieieeeee e $4,800.
(2) Other licenses for possession and use of byproduct material issued under part 30 of this chapter for processing
or manufacturing of items containing byproduct material for commercial distribution. Number of locations of use:
More than 20.
Application [Program Code(s): 04111, 04113, 04115, 04T17] .oeiiiiiiiiee e s $5,900.
C. Licenses issued under §§32.72 and/or 32.74 of this chapter that authorize the processing or manufacturing and dis-
tribution or redistribution of radiopharmaceuticals, generators, reagent kits, and/or sources and devices containing by-
product material. This category does not apply to licenses issued to nonprofit educational institutions whose processing
or manufacturing is exempt under § 170.11(a)(4). Number of locations of use: 1-5.
Application [Program Code(s): 02500, 02511, 02513] ...ccueeiiiiiriiiriieierieeie ettt r et et nae e e saeenennes $5,200.
(1) Licenses issued under §§32.72 and/or 32.74 of this chapter that authorize the processing or manufacturing and
distribution or redistribution of radiopharmaceuticals, generators, reagent kits, and/or sources and devices con-
taining byproduct material. This category does not apply to licenses issued to nonprofit educational institutions
whose processing or manufacturing is exempt under § 170.11(a)(4). Number of locations of use: 6-20.
Application [Program Code(s): 04210, 04212, 04214] .....ooceiiiioeiieeereeeese et e sre e nneas $6,900.
(2) Licenses issued under §§32.72 and/or 32.74 of this chapter that authorize the processing or manufacturing and
distribution or redistribution of radiopharmaceuticals, generators, reagent kits, and/or sources and devices con-
taining byproduct material. This category does not apply to licenses issued to nonprofit educational institutions
whose processing or manufacturing is exempt under § 170.11(a)(4). Number of locations of use: More than 20.
Application [Program Code(s): 04211, 04213, 04215] ....eeiiiiiiieiieiiie ettt sttt sttt e b saee e $8,600.
DL [RESEIVEA] ..ottt ettt a ettt ea e e b e e et oo h et et e e R e e e R e e SR et e R e ea R e e R e e eR bt e ehe e e n e e ehe e e bt e ean e e neenareeteeeane N/A.
E. Licenses for possession and use of byproduct material in sealed sources for irradiation of materials in which the
source is not removed from its shield (self-shielded units).
Application [Program Code(s): 03510, 03520] .......cccieiuiiiieiiieiie ittt sttt et e s bt e sie e e b e e sare et e sbeesreesaneens $3,200.
F. Licenses for possession and use of less than or equal to 10,000 curies of byproduct material in sealed sources for ir-
radiation of materials in which the source is exposed for irradiation purposes. This category also includes underwater
irradiators for irradiation of materials where the source is not exposed for irradiation purposes.
Application [Program Code(S): D351 1] ...uiiiiiiiiiiiieiieiie ettt ettt et sa e et e e sa e e e bt e sae e e bt e st e e ne e e beenneeeane e $6,500.
G. Licenses for possession and use of greater than 10,000 curies of byproduct material in sealed sources for irradiation
of materials in which the source is exposed for irradiation purposes. This category also includes underwater irradiators
for irradiation of materials where the source is not exposed for irradiation purposes.
Application [Program Code(S): 03521] .......ciiiiieiieiereeereer ettt e e e e st s e e r e b e e s e e st e resre et e nre e renreerenne e nenns $62,000.
H. Licenses issued under subpart A of part 32 of this chapter to distribute items containing byproduct material that re-
quire device review to persons exempt from the licensing requirements of part 30 of this chapter. The category does
not include specific licenses authorizing redistribution of items that have been authorized for distribution to persons ex-
empt from the licensing requirements of part 30 of this chapter.
Application [Program Code(s): 03254, 03255, 03257] ...ccceeriueiiiiiiierieeaiee st eteesieeesstesaeeesbeesbe e bt e saseesseesabeesaeesbeesseeenneens $6,600.
. Licenses issued under subpart A of part 32 of this chapter to distribute items containing byproduct material or quantities
of byproduct material that do not require device evaluation to persons exempt from the licensing requirements of part
30 of this chapter. This category does not include specific licenses authorizing redistribution of items that have been
authorized for distribution to persons exempt from the licensing requirements of part 30 of this chapter.
Application [Program Code(s): 03250, 03251, 03252, 03253, 03256] .........ccereeerireriierieeieerreesieeseeesieesre e sseesseeseeens $11,600.
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J. Licenses issued under subpart B of part 32 of this chapter to distribute items containing byproduct material that require
sealed source and/or device review to persons generally licensed under part 31 of this chapter. This category does not
include specific licenses authorizing redistribution of items that have been authorized for distribution to persons gen-
erally licensed under part 31 of this chapter.
Application [Program Code(s): 03240, 03241, 03243] ....cc.eiiiiiiiiiiiiiiie ettt ettt ettt et e bt sas e e st sbe et e ebeesneeeneens $2,000.
K. Licenses issued under subpart B of part 32 of this chapter to distribute items containing byproduct material or quan-
tities of byproduct material that do not require sealed source and/or device review to persons generally licensed under
part 31 of this chapter. This category does not include specific licenses authorizing redistribution of items that have
been authorized for distribution to persons generally licensed under part 31 of this chapter.
Application [Program Code(s): 03242, 03244] .......coceiiiiiiieiie ettt sttt ettt e s e bt e sae e e b e e aas e e abeesareenaeeebeeaneearee s $1,100.
L. Licenses of broad scope for possession and use of byproduct material issued under parts 30 and 33 of this chapter for
research and development that do not authorize commercial distribution. Number of locations of use: 1-5.
Application [Program Code(s): 01100, 01110, 01120, 03610, 03611, 03612, 03613] ......ccceerivrrrrierrieiierreeee e $5,500.
(1) Licenses of broad scope for possession and use of byproduct material issued under parts 30 and 33 of this chap-
ter for research and development that do not authorize commercial distribution. Number of locations of use: 6-20.
Application [Program Code(s): 04610, 04612, 04614, 04616, 04618, 04620, 04622] ........cccererieerreriuenerieeneneeneens $7,300.
(2) Licenses of broad scope for possession and use of byproduct material issued under parts 30 and 33 of this chap-
ter for research and development that do not authorize commercial distribution. Number of locations of use: More
than 20.
Application [Program Code(s): 04611, 04613, 04615, 04617, 04619, 04621, 04623] ......cccecveevererireieesineenee e $9,100.
M. Other licenses for possession and use of byproduct material issued under part 30 of this chapter for research and de-
velopment that do not authorize commercial distribution.
Application [Program Code(S): 0B620] .......ceeeuiiiiiiiieiiieiiee ittt ettt sttt et e sae e bt e sae e e bt e ab et e b e nar e et e sb e e e ere e $8,300.
N. Licenses that authorize services for other licensees, except:
(1) Licenses that authorize only calibration and/or leak testing services are subject to the fees specified in fee Cat-
egory 3.P.; and
(2) Licenses that authorize waste disposal services are subject to the fees specified in fee Categories 4.A., 4.B., and
4.C.
Application [Program Code(s): 03219, 03225, 03226] .......c.cerereeerrereerrireenreseesrisseessesseessesseessesseessessesssessesssessesssessens $8,900.
O. Licenses for possession and use of byproduct material issued under part 34 of this chapter for industrial radiography
operations. Number of locations of use: 1-5.
Application [Program Code(s): 03310, 03320] .......eereeruiaiuieiiieiieeaieerieeaseesieesteestee et e saeeebeesaee e bt e saseeaseesaseesseesabeeaseesnneens $6,300.
(1) Licenses for possession and use of byproduct material issued under part 34 of this chapter for industrial radiog-
raphy operations. Number of locations of use: 6-20.
Application [Program Code(s): 04310, 043T2] ....c.eiiiiiiiiiiie ettt ettt rbe et e ettt et e eabeenneesreens $8,500.
(2) Licenses for possession and use of byproduct material issued under part 34 of this chapter for industrial radiog-
raphy operations. Number of locations of use: More than 20.
Application [Program Code(s): 04311, 04313] ....eiiiiiiiiiiieeie ettt sttt sa ettt e et e e s n e e sneenreenenes $10,600.
P. All other specific byproduct material licenses, except those in Categories 4.A. through 9.D.° Number of locations of
use: 1-5.
Application [Program Code(s): 02400, 02410, 03120, 03121, 03122, 03123, 03124, 03130, 03140, 03220, 03221, | $4,700.
03222, 03800, 03810, 22130].
(1) All other specific byproduct material licenses, except those in Categories 4.A. through 9.D.° Number of locations
of use: 6-20.
Application [Program Code(s): 04410, 04412, 04414, 04416, 04418, 04420, 04422, 04424, 04426, 04428, | $6,300.
04430, 04432, 04434, 04436, 04438].
(2) All other specific byproduct material licenses, except those in Categories 4.A. through 9.D.°® Number of locations
of use: More than 20.
Application [Program Code(s): 04411, 04413, 04415, 04417, 04419, 04421, 04423, 04425, 04427, 04429, | $7,900.
04431, 04433, 04435, 04437, 04439].
Q. Registration of a device(s) generally licensed under part 31 of this chapter Registration $700.
R. Possession of items or products containing radium-226 identified in 10 CFR 31.12 which exceed the number of items
or limits specified in that section.5
1. Possession of quantities exceeding the number of items or limits in 10 CFR 31.12(a)(4), or (5) but less than or
equal to 10 times the number of items or limits specified.
Application [Program Code(S): 02700] .......c.eeueruerrertereeriereesteesee sttt ateesre e essesseeasesaeeeesseeseesaeesesreesseaseesnesseeanenseas $2,600.
2. Possession of quantities exceeding 10 times the number of items or limits specified in 10 CFR 31.12(a)(4), or (5).
Application [Program Code(S): 02710] .....ccueeiuiiiieiiieit ettt ettt ettt sae e et e e ss e e e bt e saeeebeesareeabeeaaneesaeenneenenas $2,500.
S. Licenses for production of accelerator-produced radionuclides.
Application [Program Code(S): 03210 .....cccuiiiiiiiiiiieiii ettt ettt sae e b e sae e b e e sba e e b e e sar e et e s b e e b e e sre e $14,200.
4. Waste disposal and processing: 1"
A. Licenses specifically authorizing the receipt of waste byproduct material, source material, or special nuclear material
from other persons for the purpose of contingency storage or commercial land disposal by the licensee; or licenses au-
thorizing contingency storage of low-level radioactive waste at the site of nuclear power reactors; or licenses for receipt
of waste from other persons for incineration or other treatment, packaging of resulting waste and residues, and transfer
of packages to another person authorized to receive or dispose of waste material.
Application [Program Code(s): 03231, 03233, 03236, 06100, 0610T] ...c.eeeiiiiiiiiriiiiieeriie et Full Cost.
B. Licenses specifically authorizing the receipt of waste byproduct material, source material, or special nuclear material
from other persons for the purpose of packaging or repackaging the material. The licensee will dispose of the material
by transfer to another person authorized to receive or dispose of the material.
Application [Program Code(S): DB2B4] ......ccueiiiiiiiiiieiie ettt ettt st e bt e st e e e bt e sae e bt e sas e e bt e aae e e ebe e et e e ae e e beenneeeneens $6,900.
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C. Licenses specifically authorizing the receipt of prepackaged waste byproduct material, source material, or special nu-
clear material from other persons. The licensee will dispose of the material by transfer to another person authorized to
receive or dispose of the material.

Application [Program Code(s): 03232]
5. Well logging: 1"

A. Licenses for possession and use of byproduct material, source material, and/or special nuclear material for well log-
ging, well surveys, and tracer studies other than field flooding tracer studies.

Application [Program Code(s): 03110, 03111, 03112]

B. Licenses for possession and use of byproduct material for field flooding tracer studies.

Licensing [Program Code(s): 03113]
6. Nuclear laundries: 1

A. Licenses for commercial collection and laundry of items contaminated with byproduct material, source material, or spe-
cial nuclear material.

Application [Program Code(s): 03218]
7. Medical licenses: 11

A. Licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source material,
or special nuclear material in sealed sources contained in gamma stereotactic radiosurgery units, teletherapy devices,
or similar beam therapy devices. Number of locations of use: 1-5.

Application [Program Code(s): 02300, 02310]
(1) Licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source mate-
rial, or special nuclear material in sealed sources contained in gamma stereotactic radiosurgery units, teletherapy
devices, or similar beam therapy devices. Number of locations of use: 6-20.
Application [Program Code(s): 04510, 04512]
(2) Licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source mate-
rial, or special nuclear material in sealed sources contained in gamma stereotactic radiosurgery units, teletherapy
devices, or similar beam therapy devices. Number of locations of use: More than 20.
Application [Program Code(s): 04511, 04513]

B. Licenses of broad scope issued to medical institutions or two or more physicians under parts 30, 33, 35, 40, and 70 of
this chapter authorizing research and development, including human use of byproduct material, except licenses for by-
product material, source material, or special nuclear material in sealed sources contained in teletherapy devices. This
category also includes the possession and use of source material for shielding when authorized on the same license.
Number of locations of use: 1-5.

Application [Program Code(s): 02110]
(1) Licenses of broad scope issued to medical institutions or two or more physicians under parts 30, 33, 35, 40, and
70 of this chapter authorizing research and development, including human use of byproduct material, except li-
censes for byproduct material, source material, or special nuclear material in sealed sources contained in tele-
therapy devices. This category also includes the possession and use of source material for shielding when author-
ized on the same license. Number of locations of use: 6-20.
Application [Program Code(s): 04710]
(2) Licenses of broad scope issued to medical institutions or two or more physicians under parts 30, 33, 35, 40, and
70 of this chapter authorizing research and development, including human use of byproduct material, except li-
censes for byproduct material, source material, or special nuclear material in sealed sources contained in tele-
therapy devices. This category also includes the possession and use of source material for shielding when author-
ized on the same license. Number of locations of use: More than 20.
Application [Program Code(s): 04711]

C. Other licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source ma-
terial, and/or special nuclear material, except licenses for byproduct material, source material, or special nuclear mate-
rial in sealed sources contained in teletherapy devices.’© Number of locations of use: 1-5.

Application [Program Code(s): 02120, 02121, 02200, 02201, 02210, 02220, 02230, 02231, 02240, 22160]
(1) Other licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source
material, and/or special nuclear material, except licenses for byproduct material, source material, or special nuclear
material in sealed sources contained in teletherapy devices.’© Number of locations of use: 6-20.
Application [Program Code(s): 04810, 04812, 04814, 04816, 04818, 04820, 04822, 04824, 04826, 04828]
(2) Other licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source
material, and/or special nuclear material, except licenses for byproduct material, source material, or special nuclear
material in sealed sources contained in teletherapy devices.’© Number of locations of use: More than 20.
Application [Program Code(s): 04811, 04813, 04815, 04817, 04819, 04821, 04823, 04825, 04827, 04829]
8. Civil defense: 11

A. Licenses for possession and use of byproduct material, source material, or special nuclear material for civil defense
activities.

Application [Program Code(s): 03710]
9. Device, product, or sealed source safety evaluation:

A. Safety evaluation of devices or products containing byproduct material, source material, or special nuclear material,
except reactor fuel devices, for commercial distribution.

Application—each device

B. Safety evaluation of devices or products containing byproduct material, source material, or special nuclear material
manufactured in accordance with the unique specifications of, and for use by, a single applicant, except reactor fuel
devices.

Application—each device

$5,000.

$4,600.

Full Cost.

$22,200.

$11,100.

$14,800.

$18,500.

$8,700.

$11,500.

$14,400.

$6,600.

$8,700.

$10,900.

$2,600.

$10,800.

$9,000.
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C. Safety evaluation of sealed sources containing byproduct material, source material, or special nuclear material, except
reactor fuel, for commercial distribution.
APPLICALION"EACKN SOUICE ...ttt et e e skt e e et st e e sas et e e me e e e e se e e s ease e e e anne e e e snreseanneeeanneeenannee $5,300.
D. Safety evaluation of sealed sources containing byproduct material, source material, or special nuclear material, manu-
factured in accordance with the unique specifications of, and for use by, a single applicant, except reactor fuel.
FaYo o] [lez=Nio] g Bt =Y= o g I To T U o PSPPSR POPPP PR $1,100.
10. Transportation of radioactive material:
A. Evaluation of casks, packages, and shipping containers.
1. Spent Fuel, High-Level Waste, and plutonium air packages Full Cost.
2. Other Casks Full Cost.
B. Quality assurance program approvals issued under part 71 of this chapter.
1. Users and Fabricators.
Py o] Te= 1 1o o T ST P PSR UP PR OUPURRPPTP $4,200.
[T o =Tt o o ISP Full Cost.
2. Users.
Y o] o1 e™= T 1o o SO OU P $4,200.
1] 0= o 1o TS Full Cost.
C. Evaluation of security plans, route approvals, route surveys, and transportation security devices (including immobiliza- | Full Cost.
tion devices).
11. Review of standardized Spent fUEI fACIIIHIES .........c.eiiiiiiiiiii ettt st b e b e e e e Full Cost.
12. Special projects:
Including approvals, pre-application/licensing activities, and inspections.
Application [Program Code: 25T T0] .....cccueiiiiiiieiiieitie ittt ettt sttt e et e st e bt aste e e bt e saeeeabeesase e bt e aaseeabeesabeeabeeebeeaneeeneens Full Cost.
13. A. Spent fuel storage cask Certificate of Compliance. .........c.cccceveiieeiiiennnennen. Full Cost.
B. Inspections related to storage of spent fuel under § 72.210 of this Chaper .......c.ccooiiiiiiiiiiiiei e Full Cost.
14. Decommissioning/Reclamation 11
A. Byproduct, source, or special nuclear material licenses and other approvals authorizing decommissioning, decon- | Full Cost.
tamination, reclamation, or site restoration activities under parts 30, 40, 70, 72, and 76 of this chapter, including master
materials licenses (MMLs). The transition to this fee category occurs when a licensee has permanently ceased prin-
cipal activities. [Program Code(s): 03900, 11900, 21135, 21215, 21240, 21325, 22200].
B. Site-specific decommissioning activities associated with unlicensed sites, including MMLs, regardless of whether or not | Full Cost.

the sites have been previously licensed.
15. Import and Export licenses: 12

Licenses issued under part 110 of this chapter for the import and export only of special nuclear material, source material,
tritium and other byproduct material, and the export only of heavy water, or nuclear grade graphite (fee categories
15.A. through 15.E.).

A. Application for export or import of nuclear materials, including radioactive waste requiring Commission and Execu-
tive Branch review, for example, those actions under 10 CFR 110.40(b).
Application—new license, or amendment; or license exemption reqUESt ............coecieiiiiiiinic e

B. Application for export or import of nuclear material, including radioactive waste, requiring Executive Branch review, but
not Commission review. This category includes applications for the export and import of radioactive waste and requires
the NRC to consult with domestic host state authorities (i.e., Low-Level Radioactive Waste Compact Commission, the
U.S. Environmental Protection Agency, etc.).

Application—new license, or amendment; or license exemption rEQUEST ..........cocuiiiiiiiiiniciiii e

C. Application for export of nuclear material, for example, routine reloads of low enriched uranium reactor fuel and/or nat-
ural uranium source material requiring the assistance of the Executive Branch to obtain foreign government assur-
ances.

Application—new license, or amendment; or license exemption reqUESE ..........cccciiiiiiiiiiii it

D. Application for export or import of nuclear material not requiring Commission or Executive Branch review, or obtaining
foreign government assurances.

Application—new license, or amendment; or license exemption rEQUEST ..........ccccuiiiiiiiiiiiii it

E. Minor amendment of any active export or import license, for example, to extend the expiration date, change domestic
information, or make other revisions which do not involve any substantive changes to license terms and conditions or
to the type/quantity/chemical composition of the material authorized for export and, therefore, do not require in-depth
analysis, review, or consultations with other Executive Branch, U.S. host state, or foreign government authorities.

[V [Ta ol gr=Taa =T oo [4aT=T o] APPSO U TR P PR UPTOPRRURPPPPIOE
Licenses issued under part 110 of this chapter for the import and export only of Category 1 and Category 2 quantities of ra-
dioactive material listed in appendix P to part 110 of this chapter (fee categories 15.F. through 15.R.).
Category 1 (Appendix P, 10 CFR Part 110) Exports:

F. Application for export of appendix P Category 1 materials requiring Commission review (e.g., exceptional circumstance
review under 10 CFR 110.42(e)(4)) and to obtain one government-to-government consent for this process. For addi-
tional consent see fee category 15.1.

Application—new license, or amendment; or license exemption rEQUEST ..........ccccuiiiiiiiiiiiii it

G. Application for export of appendix P Category 1 materials requiring Executive Branch review and to obtain one gov-
ernment-to-government consent for this process. For additional consents see fee category 15.1.

Application—new license, or amendment; or license eXemption rEQUEST ..........cccuiiiiiiiiiriiiiiere e

H. Application for export of appendix P Category 1 materials and to obtain one government-to-government consent for
this process. For additional consents see fee category 15.1.

Application—new license, or amendment; or license exemption request

N/A.

N/A.

N/A.

N/A.

N/A.

N/A.

N/A.

N/A.
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I. Requests for each additional government-to-government consent in support of an export license application or active
export license.
Application—new license, or amendment; or license exemption reqUESE ...........cooiiiiiiiiiie e N/A.
Category 2 (Appendix P, 10 CFR Part 110) Exports:
J. Application for export of appendix P Category 2 materials requiring Commission review (e.g. exceptional circumstance
review under 10 CFR 110.42(e)(4)).

Application—new license, or amendment; or license exemption reqUESE ..........cccciiiiiiiiiiiiiiiese e N/A.
K. Applications for export of appendix P Category 2 materials requiring Executive Branch review.

Application—new license, or amendment; or license exemption rEQUEST ..........ccccueiiiiiiiiiiiiiiese e N/A.
L. Application for the export of Category 2 materials.

Application—new license, or amendment; or license exemption rEQUEST ..........cocuiiiiiiiiirieiiiereee e N/A.

[ R E T Y=Y Y=o | PO P TP P ST UPUPTUPPPRR
LI TR 1TSS V=T | USRS
O. [Reserved] ....
| =YY= V=Y | RS .
Q. [RESEIVEA] ...ttt ettt ettt et ettt e bt e stee e st e sate e teeesseesaeesaseesbeeabeeeseeenseeaase e seeenseeeReeanseensse e neeeseeebeeenteeaseeenbeenneeanreean N/A.
Minor Amendments (Category 1 and 2, Appendix P, 10 CFR Part 110, Export):
R. Minor amendment of any active export license, for example, to extend the expiration date, change domestic informa- | N/A.
tion, or make other revisions which do not involve any substantive changes to license terms and conditions or to the
type/quantity/chemical composition of the material authorized for export and, therefore, do not require in-depth analysis,
review, or consultations with other Executive Branch, U.S. host state, or foreign authorities. Minor amendment.
16. Reciprocity: Agreement State licensees who conduct activities under the reciprocity provisions of 10 CFR 150.20.

Py o] o] o7 o] o OO USSP TPROPRPRURRPPINE $2,100.
17. Master materials licenses of broad scope issued to Government agencies.
Application [Program Code(S): OBBT4] ....cociiiiiiiiiiiete ettt ettt se et b e et e e bt e et e e abe e e bt e eae e e bt e s an e e bt e e sr e e ennenareeenn Full Cost.

18. Department of Energy.
A. Certificates of Compliance. Evaluation of casks, packages, and shipping containers (including spent fuel, high-level | Full Cost.
waste, and other casks, and plutonium air packages).

B. Uranium Mill Tailings Radiation Control Act (UMTRCA) @CHVItIES ........eoiiiiiiiiiiiiii et Full Cost.

1 Types of fees—Separate charges, as shown in the schedule, will be assessed for pre-application consultations and reviews; applications for
new licenses, approvals, or license terminations; possession-only licenses; issuances of new licenses and approvals; certain amendments and
renewals to existing licenses and approvals; safety evaluations of sealed sources and devices; generally licensed device registrations; and cer-
tain inspections. The following guidelines apply to these charges:

(a) Application and registration fees. Applications for new materials licenses and export and import licenses; applications to reinstate expired,
terminated, or inactive licenses, except those subject to fees assessed at full costs; applications filed by Agreement State licensees to register
under the general license provisions of 10 CFR 150.20; and applications for amendments to materials licenses that would place the license in a
higher fee category or add a new fee category must be accompanied by the prescribed application fee for each category.

(1) Applications for licenses covering more than one fee category of special nuclear material or source material must be accompanied by the
prescribed application fee for the highest fee category.

(2) Applications for new licenses that cover both byproduct material and special nuclear material in sealed sources for use in gauging devices
will pay the appropriate application fee for fee category 1.C. only.

(b) Licensing fees. Fees for reviews of applications for new licenses, renewals, and amendments to existing licenses, pre-application consulta-
tions and other documents submitted to the NRC for review, and project manager time for fee categories subject to full cost fees are due upon
notification by the Commission in accordance with § 170.12(b).

(c) Amendment fees. Applications for amendments to export and import licenses must be accompanied by the prescribed amendment fee for
each license affected. An application for an amendment to an export or import license or approval classified in more than one fee category must
be accompanied by the prescribed amendment fee for the category affected by the amendment, unless the amendment is applicable to two or
more fee categories, in which case the amendment fee for the highest fee category would apply.

(d) Inspection fees. Inspections resulting from investigations conducted by the Office of Investigations and nonroutine inspections that result
from third-party allegations are not subject to fees. Inspection fees are due upon notification by the Commission in accordance with §170.12(c).

(e) Generally licensed device registrations under 10 CFR 31.5. Submittals of registration information must be accompanied by the prescribed
fee.

2Fees will not be charged for orders related to civil penalties or other civil sanctions issued by the Commission under 10 CFR 2.202 or for
amendments resulting specifically from the requirements of these orders. For orders unrelated to civil penalties or other civil sanctions, fees will
be charged for any resulting licensee-specific activities not otherwise exempted from fees under this chapter. Fees will be charged for approvals
issued under a specific exemption provision of the Commission’s regulations under title 10 of the Code of Federal Regulations (e.g., 10 CFR
30.11, 40.14, 70.14, 73.5, and any other sections in effect now or in the future), regardless of whether the approval is in the form of a license
amendment, letter of approval, safety evaluation report, or other form. In addition to the fee shown, an applicant may be assessed an additional
fee for sealed source and device evaluations as shown in fee categories 9.A. through 9.D.

3Full cost fees will be determined based on the professional staff time multiplied by the appropriate professional hourly rate established in
§170.20 in effect when the service is provided, and the appropriate contractual support services expended.

4 Licensees paying fees under categories 1.A., 1.B., and 1.E. are not subject to fees under categories 1.C., 1.D. and 1.F. for sealed sources
authorized in the same license, except for an application that deals only with the sealed sources authorized by the license.

5Persons who possess radium sources that are used for operational purposes in another fee category are not also subject to the fees in this
category. (This exception does not apply if the radium sources are possessed for storage only.)

6Licensees subject to fees under fee categories 1.A., 1.B., 1.E., or 2.A. must pay the largest applicable fee and are not subject to additional
fees listed in this table.

7Licensees paying fees under 3.C., 3.C.1, or 3.C.2 are not subject to fees under 2.B. for possession and shielding authorized on the same li-
cense.

8icensees paying fees under 7.C. are not subject to fees under 2.B. for possession and shielding authorized on the same license.

9Licensees paying fees under 3.N. are not subject to paying fees under 3.P., 3.P.1, or 3.P.2 for calibration or leak testing services authorized
on the same license.
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10| jcensees paying fees under 7.B., 7.B.1, or 7.B.2 are not subject to paying fees under 7.C., 7.C.1, or 7.C.2. for broad scope licenses issued
under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source material, and/or special nuclear material, except li-
censes for byproduct material, source material, or special nuclear material in sealed sources contained in teletherapy devices authorized on the

same license.

11 A materials license (or part of a materials license) that transitions to fee category 14.A is assessed full-cost fees under 10 CFR part 170, but
is not assessed an annual fee under 10 CFR part 171. If only part of a materials license is transitioned to fee category 14.A, the licensee may be
charged annual fees (and any applicable 10 CFR part 170 fees) for other activities authorized under the license that are not in decommissioning

status.

12Because the Energy and Water, Legislative Branch, and Military Construction and Veterans Affairs Appropriations Act, 2019, excludes inter-
national activities from the fee-recoverable budget in FY 2019, import and export licensing actions will not be charged fees.

PART 171—ANNUAL FEES FOR
REACTOR LICENSES AND FUEL
CYCLE LICENSES AND MATERIALS
LICENSES, INCLUDING HOLDERS OF
CERTIFICATES OF COMPLIANCE,
REGISTRATIONS, AND QUALITY
ASSURANCE PROGRAM APPROVALS
AND GOVERNMENT AGENCIES
LICENSED BY THE NRC

m 4. The authority citation for part 171
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 11, 161(w), 223, 234 (42 U.S.C. 2014,
2201(w), 2273, 2282); Energy Reorganization
Act of 1974, sec. 201 (42 U.S.C. 5841); 42
U.S.C. 2214; 44 U.S.C. 3504 note.

m 5.In §171.15, revise paragraphs (b)(1)
and (2) introductory text, (c)(1) and (2)
introductory text, (d)(1) introductory
text, (d)(2) and (3), and (f) to read as
follows:

§171.15 Annual fees: Reactor licenses
and independent spent fuel storage
licenses.

* * * * *

(b)(1) The FY 2019 annual fee for each
operating power reactor that must be
collected by September 30, 2019, is
$4,697,000.

(2) The FY 2019 annual fees are
comprised of a base annual fee for
power reactors licensed to operate, a
base spent fuel storage/reactor
decommissioning annual fee, and
associated additional charges (fee-relief
adjustment). The activities comprising
the spent fuel storage/reactor
decommissioning base annual fee are
shown in paragraphs (c)(2)(i) and (ii) of
this section. The activities comprising
the FY 2019 fee-relief adjustment are
shown in paragraph (d)(1) of this
section. The activities comprising the
FY 2019 base annual fee for operating
power reactors are as follows:

* * * * *

(c)(1) The FY 2019 annual fee for each
power reactor holding a 10 CFR part 50
license that is in a decommissioning or
possession-only status and has spent
fuel onsite, and for each independent
spent fuel storage 10 CFR part 72

licensee who does not hold a 10 CFR
part 50 license, is $163,000.

(2) The FY 2019 annual fee is
comprised of a base spent fuel storage/
reactor decommissioning annual fee
(which is also included in the operating
power reactor annual fee shown in
paragraph (b) of this section) and a fee-
relief adjustment. The activities
comprising the FY 2019 fee-relief
adjustment are shown in paragraph
(d)(1) of this section. The activities
comprising the FY 2019 spent fuel
storage/reactor decommissioning
rebaselined annual fee are:

* * * * *

(d)(1) The fee-relief adjustment
allocated to annual fees includes a
surcharge for the activities listed in
paragraph (d)(1)(i) of this section, plus
the amount remaining after total
budgeted resources for the activities
included in paragraphs (d)(1)(ii) and
(iii) of this section are reduced by the
appropriations the NRC receives for
these types of activities. If the NRC’s
appropriations for these types of
activities are greater than the budgeted
resources for the activities included in
paragraphs (d)(1)(ii) and (iii) of this
section for a given fiscal year, annual
fees will be reduced. The activities
comprising the FY 2019 fee-relief

adjustment are as follows:
* * * * *

(2) The total FY 2019 fee-relief
adjustment allocated to the operating
power reactor class of licenses is a
$132,181 fee-relief credit, not including
the amount allocated to the spent fuel
storage/reactor decommissioning class.
The FY 2019 operating power reactor
fee-relief adjustment to be assessed to
each operating power reactor is
approximately a $1,349 fee-relief credit.
This amount is calculated by dividing
the total operating power reactor fee-
relief credit, $132,181, by the number of
operating power reactors (98).

(3) The FY 2019 fee-relief adjustment
allocated to the spent fuel storage/
reactor decommissioning class of
licenses is a $7,163 fee-relief credit. The
FY 2019 spent fuel storage/reactor

decommissioning fee relief adjustment
to be assessed to each operating power
reactor, each power reactor in
decommissioning or possession-only
status that has spent fuel onsite, and to
each independent spent fuel storage 10
CFR part 72 licensee who does not hold
a 10 CFR part 50 license, is a $58.71 fee-
relief credit. This amount is calculated
by dividing the total fee-relief credit by
the total number of power reactors
licenses, except those that permanently
ceased operations and have no fuel
onsite, and 10 CFR part 72 licensees
who do not hold a 10 CFR part 50
license.

* * * * *

(f) The FY 2019 annual fees for
licensees authorized to operate a
research or test (non-power) reactor
licensed under 10 CFR part 50, unless
the reactor is exempted from fees under
§171.11(a), are as follows:

$79,000
79,000

Research reactor ........ccccceeeuneen
Test reactor

m 6.In § 171.16, revise paragraphs (c),
(d), and (e) introductory text to read as
follows:

§171.16 Annual fees: Materials licensees,
holders of certificates of compliance,
holders of sealed source and device
registrations, holders of quality assurance
program approvals, and government
agencies licensed by the NRC.

* * * * *

(c) A licensee who is required to pay
an annual fee under this section, in
addition to 10 CFR part 72 licenses, may
qualify as a small entity. If a licensee
qualifies as a small entity and provides
the Commission with the proper
certification along with its annual fee
payment, the licensee may pay reduced
annual fees as shown in the following
table. Failure to file a small entity
certification in a timely manner could
result in the receipt of a delinquent
invoice requesting the outstanding
balance due and/or denial of any refund
that might otherwise be due. The small
entity fees are as follows:
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Maximum
NRC small entity classification paerl"r}ilf:&gnfgeed
category
Small Businesses Not Engaged in Manufacturing (Average gross receipts over last 3 completed fiscal years):
$485,000 10 F7 MUION ..neeeieeetieteet ettt e bbbt et et e s e bt e b e b b e s e e e a e eb e bt e e e e e e e et eh e Rt e R b e e Rt bttt r e r e ene $4,500
LSS thAN $485,000 ......ooiiuieieieiie et et teeeee e et e et e eetee e teeeteeeteeeateeeaeeateeeaeeeteeateeeteeeaeeeteeeateeateaaneeeeteeateeaseeeteeaaeeateeeteeateeaneeans 900
Small Not-For-Profit Organizations (Annual Gross Receipts):
$485,000 10 B7 MUION ....eeeieeieiteeiieete ettt ettt e e te e e ete e beeteeaseeseeaseeseeasesseeaeesseeseesseeseenseeseenseeseenseessensesaeensesbeeneeseeseansenneenns 4,500
LSS than $485,000 ......cverieuieuieuiitiitirtestet ettt st st e e e st eb bt e sees e eh e eh e eh e e b e b e e ea e e R e R e AR e R e e e e R e Rt R e R e e e e R e b e bt e e e et et eneeneerenn e n e 900
Manufacturing Entities that Have An Average of 500 Employees or Fewer:
35 to 500 employees ........ 4,500
Fewer than 35 employees 900
Small Governmental Jurisdictions (Including publicly supported educational institutions) (Population):
20,000 10 49,999 ...ttt e e e e e —— et et e e e e e A he et e et et e e aae e e ettt e e e R Re e et e e e e e e aee e e et e e e eannneeeeeeeeaantneneeeeeaaannenneees 4,500
Fewer than 20,000 900
Educational Institutions that are not State or Publicly Supported, and have 500 Employees or Fewer
oI (oIS T0 0 I =10 T o] (0] /= T= SO PPSPUPPSPOPN 4,500
FEwer than 35 @MPIOYEES ..ottt b ettt e e e b et et e e e bt e et e e b et e bt nae e et e e e an e e b e e e an e e nhe e ne e aeeeas 900

(d) The FY 2019 annual fees are relief adjustment are shown for certificates, registrations, or approvals
comprised of a base annual fee and an convenience in paragraph (e) of this subject to fees under this section are
allocation for fee-relief adjustment. The  section. The FY 2019 annual fees for shown in the following table:
activities comprising the FY 2019 fee- materials licensees and holders of

SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC

[See footnotes at end of table]

Category of materials licenses

Annual fees 123

1. Special nuclear material:
A. (1) Licenses for possession and use of U-235 or plutonium for fuel fabrication activities.
(a) Strategic Special Nuclear Material (High Enriched Uranium) 15 [Program Code(s): 21130] .......cocovrveerveeneerieeeenn.
(b) Low Enriched Uranium in Dispersible Form Used for Fabrication of Power Reactor Fuel 15 [Program Code(s):
2 - 0 ) PSP
(2) All other special nuclear materials licenses not included in Category 1.A.(1) which are licensed for fuel cycle activi-
ties.
(a) Facilities with limited operations 15 [Program Code(s): 21310, 21320] .....ccceecuiiriiriiiiniieirieree e
(b) Gas centrifuge enrichment demonstration facility 15
(c) Others, including ot Cell fACIlity 15 ... .ottt et sar et nae e saneeenes
B. Licenses for receipt and storage of spent fuel and reactor-related Greater than Class C (GTCC) waste at an inde-
pendent spent fuel storage installation (ISFSI) 1115 [Program Code(s): 23200] .......cccueereeriieerierrieenieeniee e esiee e sieeeeeas
C. Licenses for possession and use of special nuclear material of less than a critical mass, as defined in §70.4 of this
chapter, in sealed sources contained in devices used in industrial measuring systems, including x-ray fluorescence
analyzers. [Program COdE(S): 22140] .....coiiiiriiiiieiiie ittt ettt ettt st e e b e st e et e e eab e e abeeeas e e sae e et e e sas e e bt e saneesneenreennneanne
D. All other special nuclear material licenses, except licenses authorizing special nuclear material in sealed or unsealed
form in combination that would constitute a critical mass, as defined in §70.4 of this chapter, for which the licensee
shall pay the same fees as those under Category 1.A. [Program Code(s): 22110, 22111, 22120, 22131, 22136,
22150, 22151, 22161, 22170, 23100, 23300, 23310] ...ccveeceerriieeirieienre e s s ee s e e r e e e e e snesmeennesreenne e
E. Licenses or certificates for the operation of a uranium enrichment facility 15 [Program Code(s): 21200] .........c.ccervueennee.
F. Licenses for possession and use of special nuclear materials greater than critical mass, as defined in §70.4 of this
chapter, for development and testing of commercial products, and other non-fuel cycle activities.# [Program Code:
P2 1t T U PP PRURPRRRPRTN
2. Source material:
A. (1) Licenses for possession and use of source material for refining uranium mill concentrates to uranium hexafluoride
or for deconverting uranium hexafluoride in the production of uranium oxides for disposal.’5 [Program Code: 11400] ..
(2) Licenses for possession and use of source material in recovery operations such as milling, in-situ recovery, heap-
leaching, ore buying stations, ion-exchange facilities and in-processing of ores containing source material for extrac-
tion of metals other than uranium or thorium, including licenses authorizing the possession of byproduct waste mate-
rial (tailings) from source material recovery operations, as well as licenses authorizing the possession and mainte-
nance of a facility in a standby mode.
(a) Conventional and Heap Leach facilities.’> [Program Code(s): 11100] ....c.coveiuiriiiiriiieneeieseeeese e
(b) Basic In Situ Recovery facilities.’5 [Program Code(s): 11500] ............
(c) Expanded In Situ Recovery facilities 15 [Program Code(s): 11510] ..
(d) In Situ Recovery Resin facilities.’> [Program Code(s): 11550] ........
(e) Resin Toll Milling facilities.?5 [Program Code(S): T11555] .....uiiiiiiiiiiiiiiieiie ettt ettt sne e
(3) Licenses that authorize the receipt of byproduct material, as defined in Section 11e.(2) of the Atomic Energy
Act, from other persons for possession and disposal, except those licenses subject to the fees in Category
2.A.(2) or Category 2.A.(4).75 [Program Code(s): 11600, 12000] ......ccceerrueerimiriiinieeiieeniee st e e s e ereesine e
(4) Licenses that authorize the receipt of byproduct material, as defined in Section 11e.(2) of the Atomic Energy
Act, from other persons for possession and disposal incidental to the disposal of the uranium waste tailings gen-
erated by the licensee’s milling operations, except those licenses subject to the fees in Category 2.A.(2).15 [Pro-
o =T oI O7oTe =T (=) Ha 2l 0 10 ) TSP

$6,679,000

2,263,000

N/A
N/A
N/A

N/A

2,900

7,500
3,283,000

5,500

1,418,000

N/A
49,200
N/A
SN/A
SN/A

5N/A

N/A
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SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC—Continued

[See footnotes at end of table]

Category of materials licenses

Annual fees 123

B. Licenses which authorize the possession, use, and/or installation of source material for shielding.1¢17 Application
[dgeTe[c=Ta I @ToTe [=Y (3 H I 23 1 | TSP T PR P PRSPPI

C. Licenses to distribute items containing source material to persons exempt from the licensing requirements of part 40
of this chapter. [Program Code: T1240] .......cceeiiiiiiiii ettt ettt e b e s b e e e bt e sae e et e e sas e e s b e e snreesneenreensneanne

D. Licenses to distribute source material to persons generally licensed under part 40 of this chapter. [Program Code(s):
21O =TT T T 2 i 1 ST TPROTRT

E. Licenses for possession and use of source material for processing or manufacturing of products or materials con-
taining source material for commercial distribution. [Program Code: 11710] .....cecieiiriiriniereniee e

F. All other source material licenses. [Program Code(s): 11200, 11220, 11221, 11300, 11800, 11810, 11820] ................

3. Byproduct material:

A. Licenses of broad scope for possession and use of byproduct material issued under parts 30 and 33 of this chapter
for processing or manufacturing of items containing byproduct material for commercial distribution. Number of loca-
tions of use: 1-5. [Program Code(s): 03211, 03212, 032713] ...ccueeiuiiriiiiriieeiee ettt ettt nne e st sneesnnee s

(1) Licenses of broad scope for the possession and use of byproduct material issued under parts 30 and 33 of this
chapter for processing or manufacturing of items containing byproduct material for commercial distribution. Num-
ber of locations of use: 6-20. [Program Code(s): 03211, 03212, 03213] .....ccciiiiiriieiiieiieere e

(2) Licenses of broad scope for the possession and use of byproduct material issued under parts 30 and 33 of this
chapter for processing or manufacturing of items containing byproduct material for commercial distribution. Num-
ber of locations of use: more than 20. [Program Code(s): 04011, 04013, 04015] ....c.covviiiiiiiienieniiecie e

B. Other licenses for possession and use of byproduct material issued under part 30 of this chapter for processing or
manufacturing of items containing byproduct material for commercial distribution. Number of locations of use: 1-5.
[Program Code(s): 03214, 03215, 22135, 22162] .......cccereertirieetirieeitenseeeesseesee st e e e sse e s re s e stesseeneesaeeeesae e e e sneessesneesnennes

(1) Other licenses for possession and use of byproduct material issued under part 30 of this chapter for processing
or manufacturing of items containing byproduct material for commercial distribution. Number of locations of use:
6—20. [Program Code(s): 04110, 04112, 04114, 04116] ...cceeriiiiiieeeereeesree e e

(2) Other licenses for possession and use of byproduct material issued under part 30 of this chapter for processing
or manufacturing of items containing byproduct material for commercial distribution. Number of locations of use:
more than 20. [Program Code(s): 04111, 04113, 04115, 04117] ..eeeiiieiiieiee et e

C. Licenses issued under §§32.72 and/or 32.74 of this chapter that authorize the processing or manufacturing and dis-
tribution or redistribution of radiopharmaceuticals, generators, reagent kits, and/or sources and devices containing by-
product material. This category does not apply to licenses issued to nonprofit educational institutions whose proc-
essing or manufacturing is exempt under § 170.11(a)(4). Number of locations of use: 1-5. [Program Code(s): 02500,
L0722 T 0727 1 ) PR PP

(1) Licenses issued under §§ 32.72 and/or 32.74 of this chapter that authorize the processing or manufacturing and
distribution or redistribution of radiopharmaceuticals, generators, reagent kits, and/or sources and devices con-
taining byproduct material. This category does not apply to licenses issued to nonprofit educational institutions
whose processing or manufacturing is exempt under § 170.11(a)(4). Number of locations of use: 6-20. [Program
(0o o Lo () B 0 I 02 R 02 SRS

(2) Licenses issued under §§32.72 and/or 32.74 of this chapter that authorize the processing or manufacturing and
distribution or redistribution of radiopharmaceuticals, generators, reagent kits, and/or sources and devices con-
taining byproduct material. This category does not apply to licenses issued to nonprofit educational institutions
whose processing or manufacturing is exempt under § 170.11(a)(4). Number of locations of use: more than 20.
[Program Code(s): 04211, 04213, 04215] ....oocuiiiiiiiieieeete ettt sttt st b e et e e ea e e sar e e ebe e s ne e sreesreenenes

D [RESEIVEA] .. ettt e b e st b e e e bt e e b e e s b e e s b e e e b e e e be e e b e e ea e e b e e e bt e e b e e e e e e s e e e be e e e e e r e sneereas

E. Licenses for possession and use of byproduct material in sealed sources for irradiation of materials in which the
source is not removed from its shield (self-shielded units) [Program Code(s): 03510, 03520] .......ccccceemeerireerverireesnennns

F. Licenses for possession and use of less than or equal to 10,000 curies of byproduct material in sealed sources for ir-
radiation of materials in which the source is exposed for irradiation purposes. This category also includes underwater
irradiators for irradiation of materials in which the source is not exposed for irradiation purposes [Program Code(s):
L0258 S PRURP P URPR RPN

G. Licenses for possession and use of greater than 10,000 curies of byproduct material in sealed sources for irradiation
of materials in which the source is exposed for irradiation purposes. This category also includes underwater
irradiators for irradiation of materials in which the source is not exposed for irradiation purposes [Program Code(s):
(021525 SO PP P PP URTPRURPRIN

H. Licenses issued under subpart A of part 32 of this chapter to distribute items containing byproduct material that re-
quire device review to persons exempt from the licensing requirements of part 30 of this chapter, except specific li-
censes authorizing redistribution of items that have been authorized for distribution to persons exempt from the li-
censing requirements of part 30 of this chapter [Program Code(s): 03254, 03255, 03257] ......cceeveerireeneeiieeeneenireenneenns

I. Licenses issued under subpart A of part 32 of this chapter to distribute items containing byproduct material or quan-
tities of byproduct material that do not require device evaluation to persons exempt from the licensing requirements
of part 30 of this chapter, except for specific licenses authorizing redistribution of items that have been authorized for
distribution to persons exempt from the licensing requirements of part 30 of this chapter [Program Code(s): 03250,
03251, 03252, 03253, 03256] ....veveeuteiteeuririeeterteesesteeseesaeestesseaseeaseaseaaseaseeseas e e eeaheeaeesaeeaeeaheeaeeabeea s e bt eae et e naeentenaeentenaeeteane

J. Licenses issued under subpart B of part 32 of this chapter to distribute items containing byproduct material that re-
quire sealed source and/or device review to persons generally licensed under part 31 of this chapter, except specific
licenses authorizing redistribution of items that have been authorized for distribution to persons generally licensed
under part 31 of this chapter [Program Code(s): 03240, 03241, 03243] ......ccceeiiiiiieeriiiieerie et

3,100
7,900
6,100

7,400
9,500

28,800

38,300

47,600

11,800

15,600

19,200

11,000

14,500

18,000
SN/A

11,900

11,100

88,200

10,900

17,600

4,300
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SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC—Continued

[See footnotes at end of table]

Category of materials licenses

Annual fees 123

K. Licenses issued under subpart B of part 32 of this chapter to distribute items containing byproduct material or quan-
tities of byproduct material that do not require sealed source and/or device review to persons generally licensed
under part 31 of this chapter, except specific licenses authorizing redistribution of items that have been authorized for
distribution to persons generally licensed under part 31 of this chapter [Program Code(s): 03242, 03244] ........cc.cceeuen.

L. Licenses of broad scope for possession and use of byproduct material issued under parts 30 and 33 of this chapter
for research and development that do not authorize commercial distribution. Number of locations of use: 1-5. [Pro-
gram Code(s): 01100, 01110, 01120, 03610, 03611, 03612, 03613] ...oeeeiviriieiiiriieierieeie sttt

(1) Licenses of broad scope for possession and use of product material issued under parts 30 and 33 of this chap-
ter for research and development that do not authorize commercial distribution. Number of locations of use: 6—
20. [Program Code(s): 04610, 04612, 04614, 04616, 04618, 04620, 04622] ........cccerrerrireeniereenreneeneeseeee e

(2) Licenses of broad scope for possession and use of byproduct material issued under parts 30 and 33 of this
chapter for research and development that do not authorize commercial distribution. Number of locations of use:
more than 20. [Program Code(s): 04611, 04613, 04615, 04617, 04619, 04621, 04623] .......ccoeeivererirererieenrerieeneens

M. Other licenses for possession and use of byproduct material issued under part 30 of this chapter for research and
development that do not authorize commercial distribution [Program Code(s): 03620] ........ccccoveerrreerririeenireenirenreesieeeans

N. Licenses that authorize services for other licensees, except: (1) Licenses that authorize only calibration and/or leak
testing services are subject to the fees specified in fee Category 3.P.; and (2) Licenses that authorize waste disposal
services are subject to the fees specified in fee categories 4.A., 4.B., and 4.C. [Program Code(s): 03219, 03225,
(02 7222 ) S PURP PR PR RPN

O. Licenses for possession and use of byproduct material issued under part 34 of this chapter for industrial radiography
operations. This category also includes the possession and use of source material for shielding authorized under part
40 of this chapter when authorized on the same license Number of locations of use: 1-5. [Program Code(s): 03310,
(02 720 ) O OU P UPTPRUPTPRPRIPRTN

(1) Licenses for possession and use of byproduct material issued under part 34 of this chapter for industrial radiog-
raphy operations. This category also includes the possession and use of source material for shielding authorized
under part 40 of this chapter when authorized on the same license. Number of locations of use: 6—20. [Program
LOToTo 1= Sy T 0Tt i I 07 2 RSP

(2) Licenses for possession and use of byproduct material issued under part 34 of this chapter for industrial radiog-
raphy operations. This category also includes the possession and use of source material for shielding authorized
under part 40 of this chapter when authorized on the same license. Number of locations of use: more than 20.
[Program Code(s): 04311, 04313 ...cuiiiiiiiieiieiieie sttt sttt r et r e e e e b see et e sae et e sae et e ar e e s e ereesseabe e s ennenanennens

P. All other specific byproduct material licenses, except those in Categories 4.A. through 9.D.8 Number of locations of
use: 1-5. [Program Code(s): 02400, 02410, 03120, 03121, 03122, 03123, 03124, 03140, 03130, 03220, 03221,
03222, 03800, 03810, 22130 ....vecveeurerrerresrerresresiresreeeesreeseesses e easesseeaseaseesesseeaseareeaeesreeaeesreeaseaseesseaseeseenrenseennenanennenreerenne

(1) All other specific byproduct material licenses, except those in Categories 4.A. through 9.D.18 Number of loca-
tions of use: 6-20. [Program Code(s): 04410, 04412, 04414, 04416, 04418, 04420, 04422, 04424, 04426,
04428, 04430, 04432, 04434, 04436, 04438] .....eecrireeieerieeeereeee st ettt st sr e e e e r e e r e nr e re s

(2) All other specific byproduct material licenses, except those in Categories 4.A. through 9.D.18 Number of loca-
tions of use: more than 20. [Program Code(s): 04411, 04413, 04415, 04417, 04419, 04421, 04423, 04425,
04427, 04429, 04431, 04433, 04435, 04437, 04439] .....ccovrvevvvrvenns .

Q. Registration of devices generally licensed under part 31 of this chapter

R. Possession of items or products containing radium—226 identified in 10 CFR 31.12 which exceed the number of
items or limits specified in that section: 14

(1) Possession of quantities exceeding the number of items or limits in 10 CFR 31.12(a)(4), or (5) but less than or
equal to 10 times the number of items or limits specified [Program Code(s): 02700] ......c.ceerereerrereeieeneeireneneeneens

(2) Possession of quantities exceeding 10 times the number of items or limits specified in 10 CFR 31.12(a)(4) or
(5) [Program Code(S): D27T0] ....eeeertireeitirieeiterteete st ss e sr e as e s e et e s e bt sae e et sae e e e eae e e e abeeaseabeeas et e eaeentenarennenaeenenne

S. Licenses for production of accelerator-produced radionuclides [Program Code(s): 03210]

4. Waste disposal and processing:

A. Licenses specifically authorizing the receipt of waste byproduct material, source material, or special nuclear material
from other persons for the purpose of contingency storage or commercial land disposal by the licensee; or licenses
authorizing contingency storage of low-level radioactive waste at the site of nuclear power reactors; or licenses for re-
ceipt of waste from other persons for incineration or other treatment, packaging of resulting waste and residues, and
transfer of packages to another person authorized to receive or dispose of waste material. [Program Code(s): 03231,
03233, 03235, 03236, 06100, 0BT0T] ..eueiiiieiirtieierte ettt ettt ettt ettt ettt eesa et sae et e sbeeae e s bt e ss e beeaeebeeaeentenanennesaeenenne

B. Licenses specifically authorizing the receipt of waste byproduct material, source material, or special nuclear material
from other persons for the purpose of packaging or repackaging the material. The licensee will dispose of the mate-
rial by transfer to another person authorized to receive or dispose of the material. [Program Code(s): 03234] ..............

C. Licenses specifically authorizing the receipt of prepackaged waste byproduct material, source material, or special nu-
clear material from other persons. The licensee will dispose of the material by transfer to another person authorized
to receive or dispose of the material. [Program Code(s): 03232] .......ccceeceririeririeriiniesie et neens

5. Well logging:

A. Licenses for possession and use of byproduct material, source material, and/or special nuclear material for well log-
ging, well surveys, and tracer studies other than field flooding tracer studies. [Program Code(s): 03110, 03111,
(02 1 I 22 SO UOUU P UP PP UPTPRPPIPRTN

B. Licenses for possession and use of byproduct material for field flooding tracer studies. [Program Code(s): 03113] .....

6. Nuclear laundries:

A. Licenses for commercial collection and laundry of items contaminated with byproduct material, source material, or

special nuclear material. [Program Code(S): 0B218] .....cceeciruiiiieiiiierieeii ettt sttt sb et saeennenanennenae
7. Medical licenses:

3,100

15,500

20,600

25,500

15,200

18,900

30,200

40,400

50,400

10,000

13,400

16,700
13N/A

7,200

7,500
31,000

32,900

18,700

10,700

14,600
SN/A

35,600
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SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC—Continued

[See footnotes at end of table]

Category of materials licenses

Annual fees 123

A. Licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source material,
or special nuclear material in sealed sources contained in gamma stereotactic radiosurgery units, teletherapy de-
vices, or similar beam therapy devices. This category also includes the possession and use of source material for
shielding when authorized on the same license.® Number of locations of use: 1-5. [Program Code(s): 02300, 02310]

(1) Licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source ma-
terial, or special nuclear material in sealed sources contained in gamma stereotactic radiosurgery units, tele-
therapy devices, or similar beam therapy devices. This category also includes the possession and use of source
material for shielding when authorized on the same license.® Number of locations of use: 6—20. [Program
(O7eTe Lo £y B 0 d oy LI 01 o OO U STPPT SR PTSOPP

(2) Licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source ma-
terial, or special nuclear material in sealed sources contained in gamma stereotactic radiosurgery units, tele-
therapy devices, or similar beam therapy devices. This category also includes the possession and use of source
material for shielding when authorized on the same license.® Number of locations of use: more than 20. [Pro-
gram Code(S): 04511, D45T3B] ....uiiiiiiiieitiei ettt ettt r e h e e bt et et e e e e e et nh e et e eae e e e nR e e e R e e e R st re s

B. Licenses of broad scope issued to medical institutions or two or more physicians under parts 30, 33, 35, 40, and 70
of this chapter authorizing research and development, including human use of byproduct material, except licenses for
byproduct material, source material, or special nuclear material in sealed sources contained in teletherapy devices.
This category also includes the possession and use of source material for shielding when authorized on the same li-
cense.® Number of locations of use: 1-5. [Program Code(s): 02110] ......ccirieririeierieiesreee et

(1) Licenses of broad scope issued to medical institutions or two or more physicians under parts 30, 33, 35, 40,
and 70 of this chapter authorizing research and development, including human use of byproduct material, except
licenses for byproduct material, source material, or special nuclear material in sealed sources contained in tele-
therapy devices. This category also includes the possession and use of source material for shielding when au-
thorized on the same license.® Number of locations of use: 6—20. [Program Code(s): 04710] .....coovevreeeneerieennennne

(2) Licenses of broad scope issued to medical institutions or two or more physicians under parts 30, 33, 35, 40,
and 70 of this chapter authorizing research and development, including human use of byproduct material, except
licenses for byproduct material, source material, or special nuclear material in sealed sources contained in tele-
therapy devices. This category also includes the possession and use of source material for shielding when au-
thorized on the same license.® Number of locations of use: more than 20. [Program Code(s): 04711] .....ccceeveeene

C. Other licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source
material, and/or special nuclear material, except licenses for byproduct material, source material, or special nuclear
material in sealed sources contained in teletherapy devices. This category also includes the possession and use of
source material for shielding when authorized on the same license.®'® Number of locations of use: 1-5. [Program
Code(s): 02120, 02121, 02200, 02201, 02210, 02220, 02230, 02231, 02240, 22160] .......cccerreereerrerrrerrereerre e

(1) Other licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material,
source material, and/or special nuclear material, except licenses for byproduct material, source material, or spe-
cial nuclear material in sealed sources contained in teletherapy devices. This category also includes the posses-
sion and use of source material for shielding when authorized on the same license.®'® Number of locations of
USE: B—20. [Program COAE(S): ] «eeueerureerueirteeriteeitee sttt et st ettt e sae e et esae e e bt e aae e e eae e st e e s e e eas e e saeeeabeesabeebeeanneenneesateennnas

(2) Other licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material,
source material, and/or special nuclear material, except licenses for byproduct material, source material, or spe-
cial nuclear material in sealed sources contained in teletherapy devices. This category also includes the posses-
sion and use of source material for shielding when authorized on the same license.®1® Number of locations of
use: more than 20. [Program COGE(S): ] «eeueerueeruiarieeiee ittt ettt st sae et e et r et et e e e ab e e sae e ebeesae e e beeesneesneesaeeenenen

8. Civil defense:

A. Licenses for possession and use of byproduct material, source material, or special nuclear material for civil defense

activities. [Program Code(S): OB7T0] .....eeiiiiiieiiieitie et eriee ettt et e et e bt e aaseeabeesaeeesseeeabeaaaeeanbeesaeeeabeesaseeabeeanseenseesnbeanneeanne
9. Device, product, or sealed source safety evaluation:

A. Registrations issued for the safety evaluation of devices or products containing byproduct material, source material,
or special nuclear material, except reactor fuel devices, for commercial distribution ............ccccoiiiiiiiiiiiii e

B. Registrations issued for the safety evaluation of devices or products containing byproduct material, source material,
or special nuclear material manufactured in accordance with the unique specifications of, and for use by, a single ap-
plicant, except reactor fUBI AEVICES .........c.oiiiiiiiiii e et b e e e e sre s

C. Registrations issued for the safety evaluation of sealed sources containing byproduct material, source material, or
special nuclear material, except reactor fuel, for commercial distribution ...

D. Registrations issued for the safety evaluation of sealed sources containing byproduct material, source material, or
special nuclear material, manufactured in accordance with the unique specifications of, and for use by, a single appli-
[o2= LT =)ot =Y oL =Y Tox (o 1=

10. Transportation of radioactive material:

A. Certificates of Compliance or other package approvals issued for design of casks, packages, and shipping con-
tainers.

1. Spent Fuel, High-Level Waste, and plutonium air PACKAGES .........cooueiriiirieiiiiiiie ettt

P O a1 O T PSP T PP UPUSRPRP

B. Quality assurance program approvals issued under part 71 of this chapter.

1. USErs @nd FabIiCALOrS ......c.ciiiiiiiiiiie ettt b e bt et e s a e e b e e s ae e e bt e st e et e e s b e e saeeeanee s

2 =T PP

C. Evaluation of security plans, route approvals, route surveys, and transportation security devices (including immo-
bilization devices) ..............

11. Standardized spent fuel facilities .................
12. Special Projects [Program Code(S): 25T110] ....ueiiuiiiiiiiieiie ettt ettt ettt e et e bt et e e sae e eb e e s be e e bt e sateebeeenbeesneesneens

26,100

34,700

43,400

31,800

42,200

52,500

15,400

20,300

25,300

7,200

14,300

11,900

7,000

1,500

EN/A
SN/A

SN/A
EN/A

EN/A
SN/A
EN/A
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SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC—Continued
[See footnotes at end of table]

Category of materials licenses Annual fees123
13. A. Spent fuel storage cask Certificate of COMPIIANCE .........ccceeiiiiiiiirie e e e SN/A
B. General licenses for storage of spent fuel under 10 CFR 72.210 .....ccoiiiiiiiiiiiiieien et 12N/A
14. Decommissioning/Reclamation:
A. Byproduct, source, or special nuclear material licenses and other approvals authorizing decommissioning, decon-
tamination, reclamation, or site restoration activities under parts 30, 40, 70, 72, and 76 of this chapter, including mas-
ter materials licenses (MMLs). The transition to this fee category occurs when a licensee has permanently ceased
principal activities. [Program Code(s): 03900, 11900, 21135, 21215, 21240, 21325, 22200] ......cccceceercrrmrerrireereeseeenenns 720 N/A
B. Site-specific decommissioning activities associated with unlicensed sites, including MMLs, whether or not the sites
have been PrevioUSIY lICENSEA ..........coi it e s e e s s e e e s et e e sn e e e snn e e e sne e e e smreeeenmneeeenneenannee 7N/A
15. Import and Export licenses ............. 8N/A
16. RECIPIOCHY ..o b e s e e s b e s e e e b e e s e e s e e s e e e s ae e s r e e sane e 8N/A
17. Master materials licenses of broad scope issued to Government agencies.'> [Program Code(s): 03614] ........cccceovereeuenne 330,000
18. Department of Energy:
A. Certificates Of COMPIIANCE ........oeiiiiiiiiiie e e s e e e st e e ata e e e staeeesateeeesaseeeeasseeeaseeeeanseeeesnseeeanseeeanneessnnsen 101,169,000
B. Uranium Mill Tailings Radiation Control Act (UMTRCA) @CHIVItIES ........ccoiiiriiiiieiiieiie e 120,000

1 Annual fees will be assessed based on whether a licensee held a valid license with the NRC authorizing possession and use of radioactive
material during the current FY. The annual fee is waived for those materials licenses and holders of certificates, registrations, and approvals who
either filed for termination of their licenses or approvals or filed for possession only/storage licenses before October 1 of the current FY, and per-
manently ceased licensed activities entirely before this date. Annual fees for licensees who filed for termination of a license, downgrade of a li-
cense, or for a possession-only license during the FY and for new licenses issued during the FY will be prorated in accordance with the provi-
sions of §171.17. If a person holds more than one license, certificate, registration, or approval, the annual fee(s) will be assessed for each li-
cense, certificate, registration, or approval held by that person. For licenses that authorize more than one activity on a single license (e.g.,
human use and irradiator activities), annual fees will be assessed for each category applicable to the license.

2Payment of the prescribed annual fee does not automatically renew the license, certificate, registration, or approval for which the fee is paid.
Renewal applications must be filed in accordance with the requirements of parts 30, 40, 70, 71, 72, or 76 of this chapter.

3Each FY, fees for these materials licenses will be calculated and assessed in accordance with §171.13 and will be published in the Federal
Register for notice and comment.

4 Other facilities include licenses for extraction of metals, heavy metals, and rare earths.

5There are no existing NRC licenses in these fee categories. If NRC issues a license for these categories, the Commission will consider es-
tablishing an annual fee for this type of license.

6 Standardized spent fuel facilities, 10 CFR parts 71 and 72 Certificates of Compliance and related Quality Assurance program approvals, and
special reviews, such as topical reports, are not assessed an annual fee because the generic costs of regulating these activities are primarily at-
tributable to users of the designs, certificates, and topical reports.

7Licensees in this category are not assessed an annual fee because they are charged an annual fee in other categories while they are li-
censed to operate.

8No annual fee is charged because it is not practical to administer due to the relatively short life or temporary nature of the license.

9 Separate annual fees will not be assessed for pacemaker licenses issued to medical institutions that also hold nuclear medicine licenses
under fee categories 7.A, 7.A.1,7.A.2, 7B., 7.B.1,7.B.2,7.C, 7.C.1, or 7.C.2.

10This includes Certificates of Compliance issued to the U.S. Department of Energy that are not funded from the Nuclear Waste Fund.

11See §171.15(c).

12See §171.15(c).

13No annual fee is charged for this category because the cost of the general license registration program applicable to licenses in this cat-
egory will be recovered through 10 CFR part 170 fees.

14 Persons who possess radium sources that are used for operational purposes in another fee category are not also subject to the fees in this
category. (This exception does not apply if the radium sources are possessed for storage only.)

15| jcensees subject to fees under categories 1.A., 1.B., 1.E., 2.A,, and licensees paying fees under fee category 17 must pay the largest ap-
plicable fee and are not subject to additional fees listed in this table.

16 jcensees paying fees under 3.C. are not subject to fees under 2.B. for possession and shielding authorized on the same license.

17 Licensees paying fees under 7.C. are not subject to fees under 2.B. for possession and shielding authorized on the same license.

18] jcensees paying fees under 3.N. are not subject to paying fees under 3.P., 3.P.1, or 3.P.2 for calibration or leak testing services authorized
on the same license.

19 jcensees paying fees under 7.B., 7.B.1, or 7.B.2 are not subject to paying fees under 7.C., 7.C.1, or 7.C.2 for broad scope license licenses
issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source material, and/or special nuclear material, ex-
cept licenses for byproduct material, source material, or special nuclear material in sealed sources contained in teletherapy devices authorized
on the same license.

20No annual fee is charged for a materials license (or part of a materials license) that has transitioned to this fee category because the de-
commissioning costs will be recovered through 10 CFR part 170 fees, but annual fees may be charged for other activities authorized under the li-
cense that are not in decommissioning status.

(e) The fee-relief adjustment allocated
to annual fees includes the budgeted
resources for the activities listed in
paragraph (e)(1) of this section, plus the
total budgeted resources for the
activities included in paragraphs (e)(2)
and (3) of this section, as reduced by the
appropriations the NRC receives for
these types of activities. If the NRC’s
appropriations for these types of

activities are greater than the budgeted
resources for the activities included in
paragraphs (e)(2) and (3) of this section
for a given fiscal year, a negative fee-
relief adjustment (or annual fee
reduction) will be allocated to annual
fees. The activities comprising the FY
2019 fee-relief adjustment are as

follows:
* * * * *

Dated at Rockville, Maryland, this 11th day
of January, 2019.

For the Nuclear Regulatory Commission.
Maureen E. Wylie,
Chief Financial Officer.
[FR Doc. 2019-00219 Filed 1-30-19; 8:45 am]
BILLING CODE 7590-01-P



604

Federal Register/Vol. 84, No. 21/Thursday, January 31, 2019/Proposed Rules

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 26

[Docket ID OCC-2018-0011]

RIN 1557-AE22

FEDERAL RESERVE SYSTEM

12 CFR Parts 212 and 238
[Docket No. R—1641]
RIN 7100-AF31

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 348
RIN 3064—-AE57

Thresholds Increase for the Major
Assets Prohibition of the Depository
Institution Management Interlocks Act
Rules

AGENCY: Office of the Comptroller of the
Currency (OCC); Board of Governors of
the Federal Reserve System (Board); and
Federal Deposit Insurance Corporation
(FDIC).

ACTION: Notice of proposed rulemaking
and request for public comment.

SUMMARY: The OCC, the Board, and the
FDIC (collectively, the agencies) are
inviting comment on a proposed rule
that would increase the major assets
prohibition thresholds for management
interlocks in the agencies’ rules
implementing the Depository Institution
Management Interlocks Act (DIMIA).
The DIMIA major assets prohibition
prohibits a management official of a
depository organization with total assets
exceeding $2.5 billion (or any affiliate of
such an organization) from serving at
the same time as a management official
of an unaffiliated depository
organization with total assets exceeding
$1.5 billion (or any affiliate of such an
organization). DIMIA provides that the
agencies may adjust, by regulation, the
major assets prohibition thresholds in
order to allow for inflation or market
changes. The agencies propose to raise
the major assets prohibition thresholds
to $10 billion to account for changes in
the United States banking market since
the current thresholds were established
in 1996. The agencies also propose three
alternative approaches for increasing the
thresholds based on market changes or
inflation. Increasing the major assets
prohibition thresholds would relieve
certain depository organizations below
the adjusted thresholds from having to

ask the agencies for an exemption from
the major assets prohibition. The
agencies do not expect the proposal to
materially increase anticompetitive risk.

DATES: Comments must be received on
or before April 1, 2019.

ADDRESSES: Comments should be
directed to:

OCC: Because paper mail in the
Washington, DC area and at the OCC is
subject to delay, commenters are
encouraged to submit comments
through the Federal eRulemaking Portal
or email, if possible. Please use the title
“Thresholds Increase for the Major
Assets Prohibition of the Depository
Institution Management Interlocks Act
Rules” to facilitate the organization and
distribution of the comments. You may
submit comments by any of the
following methods:

Federal eRulemaking Portal—
“Regulations.gov’’: Go to
www.regulations.gov. Enter “Docket ID
OCG-201X-0011" in the Search box and
click “Search.” Click on “Comment
Now” to submit public comments.

e Click on the “Help” tab on the
Regulations.gov home page to get
information on using Regulations.gov,
including instructions for submitting
public comments.

e Email: regs.comments@
occ.treas.gov.

e Mail: Legislative and Regulatory
Activities Division, Office of the
Comptroller of the Currency, 400 7th
Street SW, Suite 3E-218, Washington,
DC 20219.

o Hand Delivery/Courier: 400 7th
Street SW, Suite 3E-218, Washington,
DC 20219.

e Fax:(571) 465—4326.

Instructions: You must include
“OCC” as the agency name and “Docket
ID OCC-201X-0011" in your comment.
In general, OCC will enter all comments
received into the docket and publish the
comments on the Regulations.gov
website without change, including any
business or personal information that
you provide such as name and address
information, email addresses, or phone
numbers. Comments received, including
attachments and other supporting
materials, are part of the public record
and subject to public disclosure. Do not
include any information in your
comment or supporting materials that
you consider confidential or
inappropriate for public disclosure.

You may review comments and other
related materials that pertain to this
rulemaking action by any of the
following methods:

o Viewing Comments Electronically:
Go to www.regulations.gov. Enter
“Docket ID OCC-201X-0011" in the

Search box and click “Search.” Click on
“Open Docket Folder” on the right side
of the screen. Comments and supporting
materials can be viewed and filtered by
clicking on “View all documents and
comments in this docket” and then
using the filtering tools on the left side
of the screen.

e Click on the “Help” tab on the
Regulations.gov home page to get
information on using Regulations.gov.
The docket may be viewed after the
close of the comment period in the same
manner as during the comment period.

¢ Viewing Comments Personally: You
may personally inspect comments at the
OCC, 400 7th Street SW, Washington,
DC 20219. For security reasons, the OCC
requires that visitors make an
appointment to inspect comments. You
may do so by calling (202) 649—6700 or,
for persons who are deaf or hearing-
impaired, TTY, (202) 649-5597. Upon
arrival, visitors will be required to
present valid government-issued photo
identification and submit to security
screening in order to inspect comments.

Board: When submitting comments,
please consider submitting your
comments by email or fax because paper
mail in the Washington, DC area and at
the Board may be subject to delay. You
may submit comments, identified by
Docket No. R-1641 and RIN 7100-AF31,
by any of the following methods:

o Agency Website: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Email: regs.comments@
federalreserve.gov. Include docket
number in the subject line of the
message.

e FAX:(202) 452—-3819 or (202) 452—
3102.

e Mail: Ann E. Misback, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue NW, Washington,
DC 20551.

All public comments will be made
available on the Board’s website at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm as
submitted, unless modified for technical
reasons or to remove personally
identifiable information at the
commenter’s request. Otherwise,
comments will not be edited to remove
any identifying or contact information.
Public comments also may be viewed
electronically or in paper in Room 3515,
1801 K Street NW (between 18th and
19th Streets NW), between 9:00 a.m. and
5:00 p.m. on weekdays.

FDIC: You may submit comments,
identified by RIN 3064—AE57, by any of
the following methods:


http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
mailto:regs.comments@federalreserve.gov
mailto:regs.comments@federalreserve.gov
http://www.federalreserve.gov
http://www.federalreserve.gov
mailto:regs.comments@occ.treas.gov
mailto:regs.comments@occ.treas.gov
http://www.regulations.gov
http://www.regulations.gov
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o Agency Website: https://
www.fdic.gov/regulations/laws/federal/.
Follow instructions for submitting
comments on the Agency website.

e Email: Comments@fdic.gov. Include
the RIN 3064—AE57 on the subject line
of the message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429.

e Hand Delivery: Comments may be
hand delivered to the guard station at
the rear of the 550 17th Street Building
(located on F Street) on business days
between 7:00 a.m. and 5:00 p.m.

Instructions: All comments received
must include the agency name and RIN
3064—AE57 for this rulemaking. All
comments received will be posted
without change to https://www.fdic.gov/
regulations/laws/federal/, including any
personal information provided. Paper
copies of public comments may be
ordered from the FDIC Public
Information Center, 3501 North Fairfax
Drive, Room E-1002, Arlington, VA
22226 by telephone at (877) 275-3342 or
(703) 562-2200.

FOR FURTHER INFORMATION CONTACT:

OCC: Daniel Perez, Attorney,
Christopher Rafferty, Attorney, Chief
Counsel’s Office, (202) 649-5490; or for
persons who are deaf or hearing-
impaired, TTY, (202) 649-5597; Office
of the Comptroller of the Currency, 400
7th Street SW, Washington, DC 20219.

Board: Michelle Kidd, Senior
Counsel, (202) 736-5554; Claudia Von
Pervieux, Senior Counsel, (202) 452—
2552; or Andrew Hartlage, Counsel,
(202) 452-6483, of the Legal Division;
Katie Cox, Manager, (202) 452—-2721; or
Melissa Clark, Senior Supervisory
Financial Analyst, (202) 452-2277, of
the Division of Supervision and
Regulation, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue NW, Washington,
DC 20551. For the hearing impaired
only, Telecommunication Device for the
Deaf, (202) 263—4869, Board of
Governors of the Federal Reserve
System, 20th Street and Constitution
Avenue NW, Washington, DC 20551.

FDIC: Karen J. Currie, Senior
Examination Specialist, Division of Risk
Management Supervision, (202) 898—
3981; Mark Mellon, Counsel, Legal
Division, (202) 898—-3884; Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429.
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I. Introduction

A. Summary of Proposed Rule and
Policy Objectives

The Office of the Comptroller of the
Currency (OCC), the Board of Governors
of the Federal Reserve System (Board),
and the Federal Deposit Insurance
Corporation (FDIC) (collectively, the
agencies) are inviting comment on a
notice of proposed rulemaking
(proposed rule or proposal) that would
increase the major assets prohibition
thresholds for management interlocks in
the agencies’ rules implementing the
Depository Institution Management
Interlocks Act (DIMIA).* The proposed
increase in the thresholds would
account for changes in the United States
banking market since Congress
established the current thresholds in
1996. Under the major assets
prohibition of the current rules, a
management official 2 of a depository
organization 3 (or any affiliate of such

112 U.S.C. 3201 et seq.

2In the agencies’ rules, ‘“‘management official”’ is
defined to include directors; advisory or honorary
directors of a depository institution with total assets
of $100 million or more; “senior executive officers,”
as that term is defined in the agencies’ rules
regarding notice of addition or change of directors
and senior executive officers; branch managers;
trustees of depository organizations under the
control of trustees; and any persons who have a
representative or nominee as defined in the
agencies’ rules on management interlocks, serving
in any of the capacities described above. 12 CFR
26.2(j)(1) (OCG); 12 CFR 212.2(j)(1) and 238.92(j)(1)
(Board); and 12 CFR 348.2(k)(1) (FDIC).

31In the agencies’ rules, the term “depository
organization” means a depository institution or a
depository holding company. “Depository
institution” means a commercial bank (including a
private bank), a savings bank, a trust company, a
savings and loan association, a building and loan
association, a homestead association, a cooperative
bank, an industrial bank, or a credit union,
chartered under the laws of the United States and
having a principal office located in the United
States. Additionally, a United States office of a
foreign commercial bank, including a branch or
agency, is a depository institution. “Depository
holding company”” means a bank holding company
or a savings and loan holding company (as more
fully defined in section 202 of the Interlocks Act (12
U.S.C. 3201)) having its principal office located in
the United States. 12 CFR 26.2 (OCC); 12 CFR 212.2
and 238.92 (Board); and 12 CFR 348.2 (FDIC).

organization) with total assets exceeding
$2.5 billion may not serve as a
management official of an unaffiliated
depository organization (or any affiliate
of such organization) with total assets
exceeding $1.5 billion without seeking
an exemption. The proposed rule would
increase both thresholds to $10 billion.

In addition, the agencies are
proposing three alternative approaches
for increasing the asset thresholds,
described below.

By increasing the major assets
prohibition thresholds, the proposed
rule and proposed alternative
approaches would reduce the number of
depository organizations subject to the
major assets prohibition and reduce
burden by relieving depository
organizations below the increased
thresholds from having to ask the
agencies for an exemption from the
major assets prohibition. The agencies
anticipate that raising the thresholds
will facilitate small depository
organizations in finding qualified
directors by eliminating the need to file
a request for an exemption from the
major assets prohibition.

B. Background

DIMIA—implemented through the
agencies’ rules at 12 CFR parts 26, 212,
238 subpart J, and 348—fosters
competition by prohibiting a
management official from serving at the
same time as a management official of
an unaffiliated depository organization
in situations where the management
interlock may have an anticompetitive
effect.# DIMIA and the agencies’ rules
achieve this purpose through three
restrictions.

The first, the community prohibition,
prohibits a management official of a
depository organization from serving at
the same time as a management official
of an unaffiliated depository
organization if the involved depository
organizations (or a depository
institution affiliate thereof) have offices
in the same community.5 The second,
the relevant metropolitan statistical area
(RMSA) prohibition, prohibits a
management official of a depository
organization from serving at the same
time as a management official of an
unaffiliated depository organization if
the involved depository organizations
(or a depository institution affiliate
thereof) have offices in the same

412 CFR 26.1(b) (OCC); 12 CFR 212.1(b) and
238.91(b) (Board); and 12 CFR 348.1(b) (FDIC).

5In the agencies’ rules, “community’” means a
city, town, or village, and contiguous and adjacent
cities, towns, or villages. 12 CFR 26.2(c) (OCC); 12
CFR 212.2(c) and 238.92(c) (Board); and 12 CFR
348.2(c) (FDIC).


https://www.fdic.gov/regulations/laws/federal/
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RMSA ¢ and each depository
organization has total assets of $50
million or more. The third, the major
assets prohibition, prohibits a
management official of a depository
organization with total assets exceeding
$2.5 billion (or any affiliate of such an
organization) from serving at the same
time as a management official of an
unaffiliated depository organization
with total assets exceeding $1.5 billion
(or any affiliate of such an organization),
regardless of the location of the two
depository organizations. While the first
two prohibitions capture the risk of
anticompetitive effects from
management interlocks between
depository organizations that operate
within overlapping geographical areas,
the major assets prohibition addresses
management interlocks between
depository organizations that are large
enough that a management interlock
may present anticompetitive concerns
despite the fact that the involved
organizations may not have offices in
the same community or RMSA.

DIMIA allows the agencies to
prescribe regulations that permit
otherwise prohibited interlocks under
certain circumstances.” Pursuant to the
general exemption provision of the
agencies’ regulations, the appropriate
agency may exempt a prohibited
interlock in response to an application
by a depository organization if the
appropriate agency finds that the
interlock would not result in a
monopoly or substantial lessening of
competition and would not present
safety and soundness concerns.8

The $1.5 billion and $2.5 billion
thresholds for the DIMIA major assets
prohibition were enacted through
amendments to DIMIA in the Economic
Growth and Regulatory Paperwork
Reduction Act of 1996 (EGRPRA).®
During hearings for EGRPRA, it was
noted that the increase of the asset
thresholds to $1.5 billion and $2.5

6In the agencies’ rules, “RMSA” means an MSA,
a primary MSA, or a consolidated MSA that is not
comprised of designated Primary MSAs to the
extent that these terms are defined and applied by
the Office of Management and Budget. 12 CFR
26.2(m) (OCC); 12 CFR 212.2(m) and 238.92(m)
(Board); and 12 CFR 348.2(c) (FDIC).

712 U.S.C. 3207.

812 CFR 26.6(a) (OCC); 12 CFR 212.6(a) and
238.96(a) (Board); and 12 CFR 348.6(a) (FDIC). The
agencies have published an interagency
interpretation that explains which agency is the
appropriate agency for purposes of filing a request
for a general exemption under the agencies’ rules.
See Permissible Interlocks—Regulatory Exceptions;
Agency Approval, 1 Fed. Res. Reg. Serv. (Bd. of
Governors of the Fed. Reserve Sys.) § 3—831 (Nov.
18, 1992), 2006 WL 3928616.

9 See Economic Growth and Regulatory
Paperwork Reduction Act of 1996, Pub. L. 104-208,
Title II, 110 Stat. 3009-9, § 2210(a).

billion was made because the previous
asset threshold numbers did not
“realistically reflect the size of large
institutions in today’s market.” 10

DIMIA, as amended, provides that the
agencies may adjust the thresholds as
necessary ‘‘to allow for inflation or
market changes.” 11 The current major
assets thresholds have not been adjusted
since 1996, do not reflect the growth
and consolidation among U.S.
depository organizations that has
occurred in the intervening years, and
do not realistically reflect the size of
large institutions in today’s market. For
instance, total assets at depository
organizations have grown nearly 250
percent between the fourth quarter of
1996 and the fourth quarter of 2017.
Moreover, in a March 2017 report to
Congress mandated by EGRPRA, the
agencies committed to reducing
regulatory burden by adjusting the
major assets thresholds in the agencies’
DIMIA regulations.12

II. Description of Proposed Rule

A. Proposal To Increase Asset
Thresholds to $10 Billion

The agencies are proposing to raise
the major assets prohibition thresholds
from $1.5 billion and $2.5 billion to $10
billion each. As proposed, the major
assets prohibition would restrict
management interlocks between
unaffiliated depository organizations
with total assets exceeding $10 billion
(or any affiliates of such organizations).

The proposed threshold increase, and
applying the major assets prohibition to
larger depository organizations rather
than small institutions (i.e., community
banks), is consistent with the purpose of
DIMIA.*3 A $10 billion major assets
prohibition threshold would prohibit
interlocks between larger depository
organizations, which could present a
risk of anticompetitive conduct at the
national banking market level, while
exempting smaller or community-
banking-organization-sized depository
organizations, which do not present the

10 The Economic Growth and Regulatory
Paperwork Reduction Act—S. 650: Hearings Before
the Subcomm. on Fin. Insts. and Regulatory Relief
of the S. Comm. on Banking, Hous., & Urban
Affairs, 104 Cong. 90 (1995) (statement of Eugene
A. Ludwig, Comptroller of the Currency).

1112 U.S.C. 3203.

12Federal Financial Institutions Examination
Council, Joint Report to Congress: Economic
Growth and Regulatory Paperwork Reduction Act,
82 FR 15900, 15903 (Mar. 30, 2017), https://
www.ffiec.gov/pdf/2017_FFIEC EGRPRA_Joint-
Report_to_Congress.pdf.

13 Legislative history indicates that Congress
intended for the major assets prohibition to apply
to “larger’”” organizations. See H.R. Rep. No. 95—
1383, at 5 (1978); S. Rep. No. 95-323, at 13 (1977).

same competitive risks at the national
banking market level.

In addition, the proposal is consistent
with the current thresholds that
Congress and the agencies have used to
distinguish between small institutions
and larger institutions. For example,
section 201 and 203 of the Economic
Growth, Regulatory Relief, and
Consumer Protection Act provide
certain procedural burden relief for
institutions with less than $10 billion in
total consolidated assets.14
Additionally, the Dodd-Frank Wall
Street Reform and Consumer Protection
Act uses a $10 billion threshold to
distinguish between large banks subject
to supervision by the Bureau of
Consumer Financial Protection and
small banks subject to prudential
regulator supervision.15 A $10 billion
threshold also is consistent with the
asset threshold used by the Board to
distinguish between community
banking organizations and larger
banking organizations for supervisory
and regulatory purposes,6 the asset
threshold used by the FDIC to
distinguish between “small” and
“large” institutions for purposes of its
assessment regulations,?” and the asset
threshold used by the OCC to
distinguish community banks from
midsize and large banks.18

Further, having a single, consistent
asset threshold would simplify the
agencies’ DIMIA regulations and enable
depository organizations to identify
more easily whether they may be subject
to the major assets prohibition.

14 Economic Growth, Regulatory Relief, and
Consumer Protection Act, Public Law 115-174,
§201, 203, 132 Stat. 1296, 1306, 1309 (2018)
(enacting a “Community Bank Leverage Ratio”
capital simplification framework that is generally
available to depository institutions and depository
institution holding companies with $10 billion or
less in total consolidated assets and exempting
generally from the prohibitions of section 13 of the
Bank Holding Company Act of 1956, also known as
the “Volcker Rule,” certain entities with $10 billion
or less in total consolidated assets).

15 Pyblic Law 111-203, § 1025 & 1026, 124 Stat.
1376, 1990-95 (2010).

16 Bd. of Governors of the Fed. Reserve Sys.,
Commercial Bank Examination Manual (rev. Jan.
2018), https://www.federalreserve.gov/publications/
files/cbem.pdyf.

17 See 12 CFR 327.8(e) and (f). For the purposes
of the FDIC’s assessment regulations, a “small
institution” generally is an insured depository
institution with less than $10 billion in total assets.
Generally, a “large institution” is an insured
depository institution with more than $10 billion in
total assets or that is treated as a large institution
for assessment purposes under section 327.16(f).

18 Gomptroller’s Handbook, “OCC Community
Bank Supervision” (June 2018), https://
www.occ.gov/publications/publications-by-type/
comptrollers-handbook/community-bank-
supervision/pub-ch-community-bank-
supervision.pdf.


https://www.ffiec.gov/pdf/2017_FFIEC_EGRPRA_Joint-Report_to_Congress.pdf
https://www.ffiec.gov/pdf/2017_FFIEC_EGRPRA_Joint-Report_to_Congress.pdf
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B. Expected Impact

The proposed rule would increase the
number of depository organizations that
would no longer be subject to the major
assets prohibition and therefore reduce
the number of institutions that need to
seek an exemption from the major assets
prohibition from the appropriate
agency.

As of December 31, 2017, 1,021
depository organizations had total assets
of more than $1.5 billion and were
subject to the major assets prohibition.19
In addition, 698 depository
organizations with total assets of more
than the $2.5 billion threshold were
subject to restrictions on management
interlocks with unaffiliated depository
organizations with total assets
exceeding the $1.5 billion threshold. If
the agencies raise the $1.5 billion asset
threshold to $10 billion, they would
exempt 764 depository organizations
from the major assets prohibition as of
December 31, 2017. Of these 764
depository organizations, 224 are FDIC-
supervised depository institutions, 113
are OCC-supervised depository
institutions, 91 are Board-supervised
depository institutions, and 336 are
Board-supervised depository holding
companies. As of December 31, 2017,
257 depository organizations reported
total assets greater than $10 billion and
would remain subject to the major assets
prohibition.

Increasing the thresholds of the major
assets prohibition would allow smaller
depository organizations to form
management interlocks with other
smaller depository organizations and
would relieve the depository
organization seeking to add a
management official from the associated
burden of seeking a general exemption
from the appropriate agency with
respect to such a management interlock
(unless the interlock would be
prohibited by the community or RMSA
prohibitions). The agencies believe that
with fewer depository organizations
subject to the major assets prohibition
thresholds, the proposed rule would
expand the pool of available
management officials for smaller

19 The analysis in this preamble reflecting
changes in the number of depository organizations
exempted does not incorporate credit unions
because this proposed rule does not apply to credit
unions. Data used in this analysis were drawn from
the December 31, 1996, and December 31, 2017,
Consolidated Reports of Condition and Income (Call
Reports), Consolidated Financial Statements for
Holding Companies, Parent Company Only
Financial Statements for Large Holding Companies,
Parent Company Only Financial Statements for
Small Holding Companies, and Reports of Assets
and Liabilities of U.S. Branches and Agencies of
Foreign Banks.

depository organizations no longer
covered by the major assets prohibition.
The agencies do not expect the
proposal to materially increase
anticompetitive risk. The increase to the
major assets prohibition thresholds is
insufficient to materially increase the
risk of anticompetitive interlocks
between depository organizations at the
national banking market level, and the
proposal does not affect DIMIA
prohibitions against interlocks within
overlapping geographical areas.

C. Future Adjustments to the Thresholds

Following adjustment of the
thresholds by this proposed rule, if
adopted, the agencies would make
further adjustments to the thresholds to
account for inflation through direct final
rule without notice and comment
pursuant to 12 CFR 26.3(c), 212.3(c),
238.93(c), and 348.3(c). If the agencies
determine that further adjustments to
the thresholds are warranted for reasons
other than inflation, the agencies then
would propose another adjustment
through a subsequent notice of proposed
rulemaking with the opportunity to
comment.

III. Alternative Approaches To Adjust
the Asset Thresholds

As described above, in order to
account for market changes since the
agencies’ DIMIA regulations were last
updated, the agencies propose to
increase the major assets prohibition
thresholds to $10 billion. The agencies
also invite comment on three alternative
approaches discussed below. Consistent
with the agencies’ authority under
DIMIA, two of the alternative
approaches, like the proposed approach,
are based on market changes, and the
third alternative approach is based on
inflation.20 Because the proposal and
the alternative approaches all would
raise the major assets prohibition
thresholds, the agencies expect that the
impact for each proposal would be
similar (i.e., each approach would result
in a greater number of depository
organizations exempted from the major
assets prohibition), varying only in the
degree of the impact (i.e., the number of
depository organizations exempted).

A. Thresholds Adjustment Based on
Percentage of the Number of Banking
Organizations Covered by Prohibition

Under the first alternative approach,
the agencies would adjust the major
assets prohibition thresholds so that
approximately the same percentage of
the total number of banking

20 See 12 U.S.C. 3203.

organizations 21 that were covered by
the thresholds as of the fourth quarter of
1996—the year in which the $1.5 billion
and $2.5 billion major assets prohibition
thresholds were established by statute—
would be covered as of fourth quarter
2017. By adjusting the major assets
prohibition thresholds so that they
cover the same percentage of the total
number of banking organizations as was
covered in 1996, this alternative
approach accounts for changes in the
U.S. banking market and seeks to
maintain the prohibition’s initial scope
and impact—which was limited to only
relatively large depository
organizations—as well as the
protections it provides against
anticompetitive risk. This approach
would increase the current thresholds of
$1.5 billion and $2.5 billion to $7.9
billion and $11.8 billion, respectively.

As of the fourth quarter of 1996, the
major assets prohibition thresholds
covered the top 1.9 percent and 1.3
percent of banking organizations by
asset size. By the fourth quarter of 2017,
the percentage of banking organizations
covered by the thresholds had increased
to 6.83 percent and 4.44 percent.
Adjusting the major assets prohibition
thresholds to account for this market
change would result in adjusted asset
thresholds of $7.9 billion and $11.8
billion.

Raising the current $1.5 billion
threshold to $7.9 billion would result in
an additional 702 depository
organizations being exempted from the
major assets prohibition. Of these 702
depository organizations, 207 are FDIC-
supervised depository institutions, 102
are OCC-supervised depository
institutions, 82 are Board-supervised
depository institutions, and 311 are
Board-supervised depository holding
companies. As of December 31, 2017, 78
depository organizations reported total
assets greater than $7.9 billion but less
than $11.8 billion. Finally, 241
depository organizations reported total
assets greater than $11.8 billion and
would remain subject to the major assets
prohibition.

21 The agencies’ analysis, and resulting
percentages and thresholds, for this approach relies
on “banking organizations” instead of “depository
organizations” to avoid double-counting the assets
of depository institutions held by depository
holding companies that reported consolidated
holding company assets. As used here, the term
“banking organization” includes all depository
holding companies, as defined by the agencies’
DIMIA regulations, that reported consolidated
assets greater than zero and all depository
institutions, as defined by the agencies’ DIMIA
regulations, with reported assets greater than zero
that are not consolidated under a holding company.
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B. Thresholds Adjustment Based on
Asset Growth

Under this second alternative
approach, the agencies would propose
to adjust the major assets prohibition
thresholds to reflect the rate of asset
growth for depository organizations over
the period between the fourth quarter of
1996 and the fourth quarter of 2017.
This approach seeks to replicate the
major assets prohibition’s coverage of
the 1996 banking market by using total
asset growth as a measure of market
change. Total assets at depository
organizations have grown by $15.6
trillion between the fourth quarter of
1996 and the fourth quarter of 2017.
This growth represents an increase of
three and one-half times the amount of
total assets in the fourth quarter of 1996.
Under this approach, the current major
assets prohibition thresholds would be
multiplied by the aforementioned rate of
asset growth (3.5) to account for market
changes for depository organizations. As
a result, the current assets thresholds
would be raised from $1.5 billion and
$2.5 billion to $5.3 billion and $8.8
billion, respectively.

Raising the $1.5 billion asset
threshold to $5.3 billion would result in
an additional 616 depository
organizations being exempted from the
major assets prohibition. Of these 616
depository organizations, 182 are FDIC-
supervised depository institutions, 89
are OCC-supervised depository
institutions, 74 are Board-supervised
depository institutions, and 271 are
Board-supervised depository holding
companies. As of December 31, 2017,
109 depository organizations reported
total assets greater than $5.3 billion, but
less than $8.8 billion. Finally, 296
depository organizations reported total
assets greater than $8.8 billion and
would remain subject to the major assets
prohibition.

C. Thresholds Adjustment Increased
Based on Inflation

Under the third alternative approach,
the agencies would adjust the major
assets prohibition thresholds based on
the year-to-year change in the average of
the Consumer Price Index for Urban
Wage Earners and Clerical Workers
(CPI-W). Adjusting the asset thresholds
based on inflation from the fourth
quarter of 1996 to the fourth quarter of
2017 would increase the major assets
prohibition thresholds from $1.5 billion
and $2.5 billion to $2.3 billion and $3.9
billion, respectively. Although the
agencies’ current rules allow an
adjustment for inflation based on the
CPI-W to be published as a final rule
without notice and comment, the

agencies believe it is appropriate to seek
comment on an inflation-based
approach given the length of time that
has passed without change to the
thresholds and given the extent to
which the banking market has changed
during that time.

Raising the $1.5 billion asset
threshold to $2.3 billion would exempt
an additional 288 depository
organizations from the major assets
prohibition. Of these 288 depository
organizations, 83 are FDIC-supervised
depository institutions, 45 are OCC-
supervised depository institutions, 36
are Board-supervised depository
institutions, and 124 are Board-
supervised depository holding
companies. As of December 31, 2017,
219 depository organizations reported
total assets greater than $2.3 billion but
less than $3.9 billion. Finally, 514
depository organizations reported total
assets greater than $3.9 billion and
would remain subject to the major assets
prohibition.

IV. FDIC Technical Amendments

In addition to the proposed
adjustment of the thresholds for the
major assets prohibition, the FDIC
intends to make two purely technical
corrections to FDIC regulations, both
pertaining to DIMIA implementation, by
means of a separate final rule without
notice and comment. The first
correction pertains to 12 CFR 303.249
and would remove an erroneous
statement. The second pertains to 12
CFR 348.4(i) and would correct a
citation. Both technical corrections will
be explained in further detail in the
FDIC final rule.

V. Request for Comment

The agencies invite comment on all
aspects of this proposal, including the
specific questions enumerated below.

Question 1: Are depository
organizations the appropriate unit for
measuring market change for purposes
of the agencies’ proposal? In addition,
are banking organizations the
appropriate unit for measuring market
change for purposes of the agencies’
alternative approach based on the
percentage of the number of banking
organizations covered by the
prohibition? For all of the proposed
approaches, would another unit of
measurement be more appropriate? If
so, what unit of measurement and why?

Question 2: Is the proposed $10
billion asset threshold appropriate to
carry out the purposes of the major
assets prohibition? Would one of the
other alternative approaches proposed
to adjust the thresholds be more
appropriate to meet the purposes of the

major assets prohibition? Would some
other dollar amount, or some
combination of asset thresholds or
factors, be more appropriate? If so, what
threshold, factor, or combination thereof
would be appropriate, and why?

Question 3: Is the measurement
period of the fourth quarter of 1996
through the fourth quarter of 2017, as
used in the agencies’ alternative
approaches, appropriate for purposes of
measuring market change? Should the
agencies shorten or extend this
measurement period? If so, why?

Question 4: Are there any other
approaches to adjusting the major
assets prohibition thresholds that would
be more appropriate than the
approaches proposed by the agencies? If
so, what approach would be more
appropriate and why?

VI. Regulatory Analysis

A. Paperwork Reduction Act of 1995

Certain provisions of the proposed
rule contain “collection of information”
requirements within the meaning of the
Paperwork Reduction Act (PRA) of 1995
(44 U.S.C. 3501-3521). In accordance
with the requirements of the PRA, the
agencies may not conduct or sponsor,
and the respondent is not required to
respond to, an information collection
unless it displays a currently valid
Office of Management and Budget
(OMB) control number. The OMB
control number for the OCC is 1557—
0014; the Board’s is 7100—0134; and the
FDIC’s is 3064—0118. These information
collections will be extended for three
years, with revision. The information
collection requirements contained in
this proposed rulemaking have been
submitted by the OCC and FDIC to OMB
for review and approval under section
3507(d) of the PRA (44 U.S.C. 3507(d))
and section 1320.11 of the OMB’s
implementing regulations (5 CFR 1320).
The Board reviewed the proposed rule
under the authority delegated to the
Board by OMB.

Comments are invited on:

a. Whether the collections of
information are necessary for the proper
performance of the agencies’ functions,
including whether the information has
practical utility;

b. The accuracy or the estimate of the
burden of the information collections,
including the validity of the
methodology and assumptions used;

c. Ways to enhance the quality,
utility, and clarity of the information to
be collected;

d. Ways to minimize the burden of the
information collections on respondents,
including through the use of automated
collection techniques or other forms of
information technology; and
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e. Estimates of capital or startup costs
and costs of operation, maintenance,
and purchase of services to provide
information.

All comments will become a matter of
public record. Comments on aspects of
this notice that may affect reporting,
recordkeeping, or disclosure
requirements and burden estimates
should be sent to the addresses listed in
the ADDRESSES section of this document.
A copy of the comments may also be
submitted to the OMB desk officer by
mail to U.S. Office of Management and
Budget, 725 17th Street NW, #10235,
Washington, DC 20503; facsimile to
(202) 395-6974; or email to oira_
submission@omb.eop.gov, Attention,
Federal Banking Agency Desk Officer.

Proposed Information Collection

Title of Information Collection:
Management Official Interlocks.

Frequency: Annual, event driven.

Affected Public: Businesses or other
for-profit.

Respondents

OCC: National banks, Federal savings
associations, and U.S. offices of foreign
commercial banks, including Federal
branches and agencies.

Board: State member banks (SMBs),
bank holding companies (BHCs),
savings and loan holding companies
(SLHCs), and their affiliates; and U.S.
offices of foreign commercial banks,
including state-licensed branches and
agencies.

FDIC: State nonmember banks, state
savings associations, and certain
subsidiaries of those entities; and U.S.
offices of foreign commercial banks,
including insured branches and

agencies.
Current Actions: The proposed rule
would revise section .3,

“Prohibitions,” of the agencies’ DIMIA
rules 22 by increasing the major asset
prohibition thresholds from $2.5 billion
and $1.5 billion to $10 billion each.
Section .6, “General Exemption,” 23
contains a process for applying for an
exemption from the prohibitions in

section .3. With the increase in the
major assets prohibition thresholds in
section .3, it is likely that fewer

applications will be filed under section
.6. Therefore, the agencies have
reduced their respondent counts for
section .6 accordingly. Also, in
order to be consistent across the
agencies, the agencies are applying a
conforming methodology for calculating

22 See 12 CFR 26.3 (OCC); 12 CFR 212.3 and 238.3
(Board); 12 CFR 348.3 (FDIC).

23 See 12 CFR 26.6 (OCGC); 12 CFR 212.6 and 238.6
(Board); 12 CFR 348.6 (FDIC).

the burden estimates for the reporting
and recordkeeping requirements.

PRA Burden Estimates
OCC

OMB control number: 1557—0014.
Estimated number of respondents: 2.

Estimated average hours per response:

Reporting Sections 26.4(h)(1)(i) and
26.6(b)—4.

Recordkeeping Section 26.5(b)—3.

Estimated annual burden hours: 14.

Board

OMB control number: 7100-NEW
(The current management official
interlocks reporting and recordkeeping
requirements are housed under OMB
control number 7100-0134 and will be
separated out in a new OMB control
number).

Estimated number of respondents: 4.

Estimated average hours per response:

Reporting Sections 212.4(h)(1)(i) and
212.6(b)—4.

Recordkeeping Section 212.5(b)—3.

Estimated annual burden hours: 28.

FDIC

OMB control number: 3064—0118.
Estimated number of respondents: 6.

Estimated average hours per response:

Reporting Sections 348.4(h)(1)(i) and
348.6(b)—4.

Recordkeeping Section 348.5(b)—3.

Estimated annual burden hours: 42.

B. Regulatory Flexibility Act

In general, the Regulatory Flexibility
Act (RFA) (5 U.S.C. 601 et seq.) requires
that in connection with a rulemaking,
an agency prepare and make available
for public comment a regulatory
flexibility analysis that describes the
impact of the rule on small entities. The
SBA has defined “small entities” to
include certain organizations with total
assets less than or equal to $550
million.24 Under 5 U.S.C. 605(b), this
analysis is not required if an agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities and
publishes its certification and a brief
explanatory statement in the Federal
Register along with its rule.

OCC: The OCC currently supervises
approximately 886 small entities.25

2413 CFR 121.201.

25 The OCC bases its estimate of the number of
small entities on the SBA’s size thresholds for
commercial banks and savings institutions, and
trust companies, which are $550 million and $38.5
million, respectively. Consistent with the General
Principles of Affiliation 13 CFR 121.103(a), the OCC
counts the assets of affiliated financial institutions
when determining if it should classify an OCC-
supervised institution as a small entity. The OCC
uses December 31, 2017, to determine size because
a “financial institution’s assets are determined by

Because the major assets prohibition of
DIMIA prevents a management official
of a depository organization with total
assets exceeding $2.5 billion (depository
organization threshold) or any affiliate
of such organization from serving as a
management official of an unaffiliated
depository organization with total assets
exceeding $1.5 billion (unaffiliated
organization threshold) it is unlikely to
affect any OCC-supervised small
institutions. Therefore, the OCC certifies
that the proposed rule would not have

a significant economic impact on a
substantial number of OCC-supervised
small entities.

Board: The Board is providing an
initial regulatory flexibility analysis
with respect to this proposed rule. The
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. (RFA), requires an agency to
consider whether the rules it proposes
will have a significant economic impact
on a substantial number of small
entities. In connection with a proposed
rule, the RFA requires an agency to
prepare an Initial Regulatory Flexibility
Analysis describing the impact of the
rule on small entities or to certify that
the proposed rule would not have a
significant economic impact on a
substantial number of small entities. An
initial regulatory flexibility analysis
must contain (1) a description of the
reasons why action by the agency is
being considered; (2) a succinct
statement of the objectives of, and legal
basis for, the proposed rule; (3) a
description of, and, where feasible, an
estimate of the number of small entities
to which the proposed rule will apply;
(4) a description of the projected
reporting, recordkeeping, and other
compliance requirements of the
proposed rule, including an estimate of
the classes of small entities that will be
subject to the requirement and the type
of professional skills necessary for
preparation of the report or record; (5)
an identification, to the extent
practicable, of all relevant Federal rules
which may duplicate, overlap with, or
conflict with the proposed rule; and (6)
a description of any significant
alternatives to the proposed rule which
accomplish its stated objectives.26

The Board has considered the
potential impact of the proposed rule on
small entities in accordance with the
RFA. Based on its analysis and for the
reasons stated below, the Board believes
that this proposed rule will not have a
significant economic impact on a

averaging the assets reported on its four quarterly
financial statements for the preceding year.” See
footnote 8 of the U.S. Small Business
Administration’s Table of Size Standards.

265 U.S.C. 603.
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substantial number of small entities.
Nevertheless, the Board is publishing
and inviting comment on this initial
regulatory flexibility analysis. A final
regulatory flexibility analysis will be
conducted after comments received
during the public comment period have
been considered.

1. Reasons for the Proposal

As discussed in the Supplementary
Information, the proposed rule would
adjust the major assets prohibition
thresholds for management interlocks in
the Board’s rules implementing DIMIA.
Under the current major assets
prohibition, a management official of a
depository organization with total assets
exceeding $2.5 billion (or any affiliate of
such an organization) from serving at
the same time as a management official
of an unaffiliated depository
organization with total assets exceeding
$1.5 billion (or any affiliate of such an
organization), regardless of the location
of the two depository organizations. For
these purposes, the term “depository
organization” means a depository
institution or a depository holding
company. “‘Depository institution”
means a commercial bank (including a
private bank), a savings bank, a trust
company, a savings and loan
association, a building and loan
association, a homestead association, a
cooperative bank, an industrial bank, or
a credit union, chartered under the laws
of the United States and having a
principal office located in the United
States. Additionally, a United States
office, including a branch or agency, of
a foreign commercial bank is a
depository institution. ‘“Depository
holding company” means a bank
holding company or a savings and loan
holding company (as more fully defined
in section 202 of DIMIA) having its
principal office located in the United
States.2” The primary benefit of the
proposed rule would be to exclude from
the major assets prohibition
management interlocks involving
depository organizations with total
assets in excess of the current asset
thresholds but below the proposed asset
thresholds. Raising the thresholds will
help to facilitate small banks in finding
qualified directors by eliminating the
need to file a request for an exemption
from the major assets prohibition.

2. Statement of Objectives and Legal
Basis

As discussed above, the Board’s
objective in proposing this rule would
be to reduce the number of depository
organizations subject to the major assets

2712 CFR 212.2 and 231.92.

prohibition. The Board has authority
under DIMIA to prescribe regulations to
carry out DIMIA with respect to state
banks that are members of the Federal
Reserve System, bank holding
companies, and savings and loan
holding companies.28

3. Description of Small Entities To
Which the Regulation Applies

The Board’s proposal would apply to
state member banks, bank holding
companies, and savings and loan
holding companies having their
principal offices in the United States.
Under regulations issued by the Small
Business Administration, a small entity
includes a depository institution, bank
holding company, or savings and loan
holding company with total assets of
$550 million or less and trust
companies with total assets of $38.5
million or less. As of June 30, 2018,
there were approximately 3,053 small
bank holding companies, 184 small
savings and loan holding companies,
and 541 small state member banks. The
proposed rule would increase the total
asset level at which depository
organizations and their affiliates become
subject to the major assets prohibition
from $1.5 billion and $2.5 billion to $10
billion and $10 billion, respectively.

4. Projected Reporting, Recordkeeping,
and Other Compliance Requirements

To the extent that a small entity is
subject to the major assets prohibition
by virtue of its affiliation with a banking
organization that has total assets
exceeding $10 billion, the proposed rule
would not impose any additional
requirements on those small entities
because they were already subject to the
major assets prohibition. The proposed
changes to the major assets prohibition
would not impose any new reporting,
recordkeeping, and other compliance
requirements. Accordingly, the Board
believes that the proposed rule will not
have a significant economic impact on
small banking organizations supervised
by the Board.

5. Identification of Duplicative,
Overlapping, or Conflicting Federal
Regulations

The Board is aware of no other
Federal rules that duplicate, overlap, or
conflict with the proposed changes to
the major assets prohibition thresholds.

6. Discussion of Significant Alternatives

The Board believes that the proposed
rule will not have a significant
economic impact on small entities
supervised by the Board and therefore

2812 U.S.C. 3207(2).

believes that there are no significant
alternatives to the proposed rule that
would reduce the economic impact on
small entities supervised by the Board.

The Board welcomes comment on all
aspects of its analysis. In particular, the
Board requests that commenters
describe the nature of any impact on
small entities and provide empirical
data to illustrate and support the extent
of the impact.

FDIC: The Regulatory Flexibility Act
(RFA) generally requires that, in
connection with a proposed rule, an
agency prepare and make available for
public comment an initial regulatory
flexibility analysis describing the
impact of the rulemaking on small
entities.2? A regulatory flexibility
analysis is not required, however, if the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
The Small Business Administration
(SBA) has defined ‘“‘small entities” to
include banking organizations with total
assets less than or equal to $550
million.3¢ The FDIC supervises 3,643
depository institutions,3? of which
2,840 are defined as small banking
entities by the terms of the RFA.32

The proposed rule will only affect
institutions with total consolidated
assets between the current thresholds of
$1.5 billion and $2.5 billion and the
proposed threshold of $10 billion.
Therefore, the proposed rule will likely
affect zero small entities.

Accordingly, the FDIC believes that
the proposed rule will not have a
significant impact on a substantial
number of small entities. For the
reasons described above and pursuant to
5 U.S.C. 605(b), the FDIC certifies that
the proposed rule will not have a
significant economic impact on a
substantial number of small entities.

The FDIC invites comments on all
aspects of the supporting information
provided in this RFA section. In
particular, would this rule have any
significant effects on small entities that
the FDIC has not identified?

295 U.S.C. 601 et seq.

30 The SBA defines a small banking organization
as having $550 million or less in assets, where “a
financial institution’s assets are determined by
averaging the assets reported on its four quarterly
financial statements for the preceding year.” 13 CFR
121.201 n.8 (2018). ““SBA counts the receipts,
employees, or other measure of size of the concern
whose size is at issue and all of its domestic and
foreign affiliates . . ..” 13 CFR 121.103(a)(6) (2018).
Following these regulations, the FDIC uses a
covered entity’s affiliated and acquired assets,
averaged over the preceding four quarters, to
determine whether the covered entity is “small” for
the purposes of RFA.

31 FDIC-supervised institutions are set forth in 12
U.S.C. 1813(q)(2).

32 Call Report, December 31, 2017.
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C. OCC Unfunded Mandates Reform Act
of 1995 Determination

The OCC analyzed the proposed rule
under the factors set forth in the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1532). Under this
analysis, the OCC considered whether
the proposed rule includes a Federal
mandate that may result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year (adjusted for inflation).
The proposed rule does not impose new
mandates. Therefore, the OCC
concludes that the proposed rule will
not result in an expenditure of $100
million or more annually by state, local,
and tribal governments or by the private
sector.

D. Riegle Community Development and
Regulatory Improvement Act

The Riegle Community Development
and Regulatory Improvement Act of
1994 requires that each Federal banking
agency, in determining the effective date
and administrative compliance
requirements for new regulations that
impose additional reporting, disclosure,
or other requirements on insured
depository institutions (IDIs), consider,
consistent with principles of safety and
soundness and the public interest, any
administrative burdens that such
regulations would place on depository
institutions, including small depository
institutions, and customers of
depository institutions, as well as the
benefits of such regulations. In addition,
new regulations that impose additional
reporting, disclosures, or other new
requirements on insured depository
institutions generally must take effect
on the first day of a calendar quarter
that begins on or after the date on which
the regulations are published in final
form.

The proposed rule would reduce
burden and imposes no additional
reporting, disclosure, or other
requirements on IDIs, including small
depository institutions, nor on the
customers of depository institutions.
Nonetheless, in connection with
determining an effective date for the
proposed rule, the agencies invite
comment on any administrative burdens
that the proposed rule would place on
depository institutions, including small
depository institutions, and customers
of depository institutions.

E. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act requires the Federal banking
agencies to use plain language in all
proposed and final rules published after

January 1, 2000. The agencies have
sought to present the proposed rule in
a simple and straightforward manner,
and invite comment on the use of plain
language. For example:

o Have the agencies organized the
material to inform your needs? If not,
how could the agencies present the
proposed rule more clearly?

o Are the requirements in the
proposed rule clearly stated? If not, how
could the proposed rule be more clearly
stated?

e Does the proposed rule contain
technical language or jargon that is not
clear? If so, which language requires
clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the proposed rule
easier to understand? If so, what
changes would achieve that?

e Is this section format adequate? If
not, which of the sections should be
changed and how?

o What other changes can the
agencies incorporate to make the
proposed rule easier to understand?

List of Subjects

12 CFR Part 26

Antitrust, Banks, banking, Holding
companies, Management official
interlocks, National banks.

12 CFR Part 212

Antitrust, Banks, banking, Holding
companies, Management official
interlocks.

12 CFR Part 238

Administrative practice and
procedure, Banks, banking, Holding
companies, Reporting and
recordkeeping requirements, Securities.

12 CFR Part 348

Antitrust, Banks, banking, Holding
companies.

Authority and Issuance

For the reasons stated in the
preamble, the OCC proposes to amend
12 CFR part 26, the Board proposes to
amend 12 CFR parts 212 and 238, and
the FDIC proposes to amend 12 CFR
part 348 as follows:

DEPARTMENT OF THE TREASURY
Office of the Comptroller of the
Currency

PART 26—MANAGEMENT OFFICIAL
INTERLOCKS

m 1. The authority citation for part 26
continues to read as follows:

Authority: 12 U.S.C. 1, 93a, 1462a, 1463,
1464, 3201-3208, 5412(b)(2)(B).

m 2. Section 26.3 is amended by revising
the first sentence of paragraph (c) to
read as follows:

§26.3 Prohibitions.
* * * * *

(c) Major assets. A management
official of a depository organization
with total assets exceeding $10 billion
(or any affiliate of such an organization)
may not serve at the same time as a
management official of an unaffiliated
depository organization with total assets
exceeding $10 billion (or any affiliate of
such an organization), regardless of the
location of the two depository

organizations. * * *
* * * * *

FEDERAL RESERVE SYSTEM

PART 212—MANAGEMENT OFFICIAL
INTERLOCKS (REGULATION L)

m 3. The authority citation for part 212
continues to read as follows:

Authority: 12 U.S.C. 3201-3208; 15 U.S.C.
19.
W 4. Section 212.3 is amended by
revising the first sentence of paragraph
(c) to read as follows:

§212.3 Prohibitions.
* * * * *

(c) Major assets. A management
official of a depository organization
with total assets exceeding $10 billion
(or any affiliate of such an organization)
may not serve at the same time as a
management official of an unaffiliated
depository organization with total assets
exceeding $10 billion (or any affiliate of
such an organization), regardless of the
location of the two depository
organizations. * * *

PART 238—SAVINGS AND LOAN
HOLDING COMPANIES (REGULATION
LL)

m 5. The authority citation for part 238
is revised to read as follows:

Authority: 5 U.S.C. 552, 559; 12 U.S.C.
1462, 1462a, 1463, 1464, 1467, 1467a, 1468,
1813, 1817, 1829e, 1831i, 1972, 3201-3208;
15 U.S.C. 78 I.

m 6. Section 238.93 is amended by
revising the first sentence of paragraph
(c) to read as follows:

§238.93 Prohibitions.
* * * * *

(c) Major assets. A management
official of a depository organization
with total assets exceeding $10 billion
(or any affiliate of such an organization)
may not serve at the same time as a
management official of an unaffiliated
depository organization with total assets
exceeding $10 billion (or any affiliate of
such an organization), regardless of the
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location of the two depository
organizations. * * *

FEDERAL DEPOSIT INSURANCE
CORPORATION

PART 348—MANAGEMENT OFFICIAL
INTERLOCKS

m 7. The authority citation for part 348
continues to read as follows:

Authority: 12 U.S.C. 3207, 12 U.S.C.
1823(k).
m 8. Section 348.3 is amended by
revising the first sentence of paragraph
(c) to read as follows:

§348.3 Prohibitions.

(c) Major assets. A management
official of a depository organization
with total assets exceeding $10 billion
(or any affiliate of such an organization)
may not serve at the same time as a
management official of an unaffiliated
depository organization with total assets
exceeding $10 billion (or any affiliate of
such an organization), regardless of the
location of the two depository
organizations. * * *

* * * * *

Dated: December 18, 2018.

William A. Rowe,
Chief Risk Officer.

By order of the Board of Governors of the
Federal Reserve System, December 14, 2018.
Ann E. Misback,

Secretary of the Board.

Dated at Washington, DC, this 18th day of
December 2018.

By order of the Board of Directors.
Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.
[FR Doc. 2018—-28038 Filed 1-30-19; 8:45 am]|
BILLING CODE 4810-33-P; 6210-01-P; 6714-01-P

NATIONAL MEDIATION BOARD

29 CFR Parts 1203 and 1206
[Docket No. C-7198]
RIN 3140-AA01

Decertification of Representatives

AGENCY: National Mediation Board.
ACTION: Proposed rule with requests for
comments.

SUMMARY: The National Mediation
Board (NMB or Board) is proposing to
amend its regulations to provide a
straightforward procedure for the
decertification of representatives. The
Board believes this change is necessary
to fulfill the statutory mission of the
Railway Labor Act, protecting
employees’ right to select their

representative. This change will ensure
that each employee has a say in their
representative and eliminate
unnecessary hurdles for employees who
no longer wish to be represented.

DATES: Submit comments on or before
April 1, 2019. A public hearing will be
held at 10 a.m. in Washington, DC at a
date and location to be announced later.

ADDRESSES: You may submit comments,
identified by Docket No. C-7198, by any
of the following methods:

—Federal eRulemaking Portal: http://
regulations.gov. Follow the
instructions for submitting comments.

—Agency Website: http://www.nmb.gov.
Follow the instructions for submitting
comments.

—Email: legal@nmb.gov. Include Docket
No. C-7198 in the subject line of the
message.

—Fax: (202) 692-5085.

—Mail and Hand Delivery: National
Mediation Board, 1301 K Street NW,
Ste. 250E, Washington, DC 20005.

Instructions: All submissions received
must include the agency name and
docket number. All comments received
will be posted without change to http://
www.nmb.gov, including any personal
information provided.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.nmb.gov.

FOR FURTHER INFORMATION CONTACT:
Mary Johnson, General Counsel,
National Mediation Board, (202) 692—
5040, legal@nmb.gov.

SUPPLEMENTARY INFORMATION: The
Railway Labor Act (RLA), 45 U.S.C. 151
et seq. establishes the NMB whose
functions, among others, are to
administer certain provisions of the
RLA with respect to investigating
disputes as to the representative of a
craft or class. In accordance with its
authority under 45 U.S.C. 152, Ninth,
the Board has considered changes to its
rules to better facilitate the statutory
mission to investigate representation
disputes “among a carrier’s employees
as to who are the representatives of such
employees.”

Currently, while employees have the
ability to decertify a representative
under the RLA, the process to decertify
is unnecessarily complex and
convoluted. By failing to have in place
a straight-forward process for
decertification of a representative, the
Board is maintaining an unjustifiable
hurdle for employees who no longer
wish to be represented and failing to
fulfill the statutory purpose of “freedom
of association among employees.” 45
U.S.C. 151a(2).

Unlike the National Labor Relations
Act, the RLA has no statutory provision
for decertification of a bargaining
representative. The Supreme Court,
however, has held that, under Section 2,
Fourth, 45 U.S.C. 152, Fourth,
employees of the craft or class “have the
right to determine who shall be the
representative of the group or, indeed,
whether they shall have any
representation at all.” Bhd. of Railway
and Steamship Clerks v. Assoc. for the
Benefit of Non-Contract Employees, 380
US 650, 670 (1965)(ABNE). In ABNE,
the Court further noted that the
legislative history of the RLA supports
the view that employees have the option
of rejecting collective representation. Id.
at 669. citing Hearings on H.R. 7650,
House Committee on Interstate and
Foreign Commerce, 73d Cong., 2d Sess.,
34-35. In International Brotherhood of
Teamsters v. Bhd. of Railway, Airline
and Steamship Clerks, the United States
Court of Appeals for the District of
Columbia (D.C. Circuit), stated that ““it
is inconceivable that the right to reject
collective representation vanishes
entirely if the employees of a unit once
choose collective representation. On its
face that is a most unlikely rule,
especially taking into account the
inevitability of substantial turnover of
personnel within the unit.” 402 F.2d
196, 202 (1968), See also Russell v.
National Mediation Board, 714 F.2d
1332 (1983).

Under its current procedures, the
NMB allows indirect rather than direct
decertification. The Board does not
allow an employee or a group of
employees of a craft or class to apply for
an election to vote for their current
representative or for no union.
Employees who wish to become
unrepresented must follow a more
convoluted path to an election because
of the Board’s requirement of the “‘straw
man.” This straw man requirement
means that if a craft or class of
employees want to decertify, they must
find a person willing to put their name
up, i.e. “John Smith,” and then explain
to at least fifty percent of the workforce
that John Smith does not want to
represent them, but if they want to
decertify they have to sign the card
authorizing him to represent them.
Thus, in order to become unrepresented,
employees are required to first sign an
authorization card to have a strawman
step in to represent them. In the
resulting election, the ballot options
will include the names of the current
representative; John Smith, the
strawman applicant; “no union;” and an
option to write in the name of another


http://regulations.gov
http://regulations.gov
http://www.nmb.gov
http://www.nmb.gov
http://www.nmb.gov
http://www.nmb.gov
http://www.nmb.gov
mailto:legal@nmb.gov
mailto:legal@nmb.gov

Federal Register/Vol. 84, No. 21/Thursday, January 31, 2019/Proposed Rules

613

representative. To decertify, employees
have to vote for no representation.

It is NMB’s statutory mandate to
protect employees’ freedom to choose a
representative. There is, however, no
statutory basis for the additional
requirement of a straw man where
employees seek to become
unrepresented. Both courts and the
Board have recognized that inherent in
the right to representation is the right to
be unrepresented. Accordingly, the
Board proposes changing its rules to
simplify the decertification process and
put decertification on an equal footing
with certification. Employees may
submit authorization cards to decertify
their current representative. The
wording on the card must be
unambiguous and clearly state the
intent to no longer be represented by the
current union. The showing of interest
requirement will be the same showing
of interest required for a certification
election—at least 50 percent of the craft
or class.

The necessity of a straw man will be
eliminated, and the ballot will no longer
include a strawman representation
choice. Once it is determined that the
showing of interest is valid and
sufficient, the Board will authorize the
election with the incumbent and the no
representation option, along with a
write-in option. The Board’s existing
run-off rules will apply.

Successful decertification, like
certification, is a challenging and
significant undertaking by employees
with a substantial impact on the
workplace for both employees and their
employer. In the Board’s view, the
changes in the employee-employer
relationship that occur when employees
become represented, change
representative or become unrepresented
require similar treatment. For this
reason, the Board proposes extending
the two year time limit on applications
in Sec. 1206.4(a) to decertifications as
well as certifications. The other time
limits set forth in 1206.4 will remain
unchanged.

Member Puchala dissents from the
Board majority’s action in approving the
proposed rule.

Executive Order 12866

This rule is not a significant rule for
purposes of Executive Order 12866 and
has not been reviewed by the Office of
Management and Budget.

Regulatory Flexibility Act

As required by the Regulatory
Flexibility Act, the NMB certifies that
these regulatory changes will not have
a significant impact on small business
entities. This rule will not have any

significant impact on the quality of the
human environment under the National
Environmental Policy Act.

Paperwork Reduction Act

The NMB has determined that the
Paperwork Reduction Act does not
apply because this interim regulation
does not contain any information
collection requirements that require the
approval of the Office of Management
and Budget.

List of Subjects
29 CFR Part 1203

Air carriers, Labor management
relations, Labor unions, Railroads.

29 CFR Part 1206

Air carriers, Labor management
relations, Labor union, Railroads.

For the reasons stated in the
preamble, the National Mediation Board
proposes to amend 29 CFR Chapter X as
set forth below:

PART 1203—APPLICATIONS FOR
SERVICE

m 1. The authority citation for part 1203
continues to read as follows:

Authority: 44 Stat. 577, as amended; 45
U.S.C. 151-163.
m 2. Revise § 1203.2 to read as follows:

§1203.2
disputes.

Applications for the services of the
National Mediation Board under section
2, Ninth, of the Railway Labor Act to
investigate representation disputes
among carriers’ employees may be made
on printed forms NMB-3, copies of
which may be secured from the Board’s
Representation and Legal Department or
on the internet at www.nmb.gov. Such
applications and all correspondence
connected therewith should be filed in
duplicate and the applications should
be accompanied by signed authorization
cards from the employees composing
the craft or class involved in the
dispute. The applications should show
specifically the name or description of
the craft or class of employees involved,
the name of the invoking organization or
individual seeking decertification, the
name of the organization currently
representing the employees, if any, and
the estimated number of employees in
each craft or class involved. The
applications should be signed by the
chief executive of the invoking
organization, some other authorized
officer of the organization, or an
individual seeking decertification.
These disputes are given docket
numbers in the series “R”.

Investigation of representation

PART 1206—HANDLING
REPRESENTATION DISPUTES UNDER
THE RAILWAY LABOR ACT

m 1. The authority citation for part 1206
continues to read as follows:

Authority: 44 Stat. 577, as amended; 45
U.S.C. 151-163.
m 2. Amend § 1206.1 by revising
paragraph (b) to read as follows

§1206.1 Run-off elections.
* * * * *

(b) In the event a run-off election is
authorized by the Board, the two
options which received the highest
number of votes cast in the first election
shall be placed on the run-off ballot. No
blank line on which voters may write in
the name of any organization,
individual, or no representation will be
provided on the run-off ballot.

m 3. Amend § 1206.2 by revising
paragraph (a) to read as follows:

§1206.2 Percentage of valid
authorizations required to determine
existence of a representation dispute.
(a)Upon receipt of an application
requesting that an organization or
individual be certified as the
representative of any craft or class of
employees, or to decertify the current
representative and have no
representative, a showing of proved
authorizations (checked and verified as
to date, signature, and employment
status) from at least fifty (50) percent of
the craft or class must be made before
the National Mediation Board will
authorize an election or otherwise
determine the representation desires of
the employees under the provisions of
section 2, Ninth, of the Railway Labor
Act.
* * * * *
m 4. Amend § 1206.4 by revising
paragraph (a) to read as follows:

§1206.4 Time Limits on Applications
* * * * *

(a) For a period of two (2) years from
the date of a certification or
decertification covering the same craft
or class of employees on the same
carrier, and
* * * * *

m 5. Redesignate §§ 1206.5 through
1206.7 as §§1206.6 through 1206.8 and
add new § 1206.5 to read as follows:

§1206.5 Decertification of
Representatives.

Employees who no longer wish to be
represented may seek to decertify the
current representative of a craft or class
in a direct election. The employees must
follow the procedure outlines in
§1203.2.
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Dated: January 28, 2019.
Mary L. Johnson,
General Counsel.
[FR Doc. 2019-00406 Filed 1-30-19; 8:45 a.m.]
BILLING CODE 7550-01-P

FEDERAL MEDIATION AND
CONCILIATION SERVICE

29 CFR Part 1404
RIN 3076—-AA14

Arbitration Services

AGENCY: Federal Mediation and
Conciliation Service.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Mediation and
Conciliation Service (FMCS) is
proposing to revise the current
arbitration regulation to clarify existing
provisions; eliminate redundancies and
provisions that are never used in
practice; consolidate sections; update
contact information; reduce award
submission requirements and reference
an apprenticeship alternative for joining
the Roster after completion of specified
training; implement a modest increase
in user fees that have remained
unchanged for more than 8 years, and
remove section 1404.20.

DATES: Comments must be submitted to
the office listed in the address section
below on or before January 19, 2019.
ADDRESSES: Submit written comments
identified by RIN 3076—AA14, by mail
to Arthur Pearlstein, Director, Office of
Arbitration Services, FMCS, 250 E Street
SW, Washington, DC 20427. Comments
may be submitted by fax to (202) 606—
8103 or electronically to apearlstein@
fmes.gov. Comments may also be sent by
electronic mail message over the
internet via the Federal eRulemaking
Portal. See Federal eRulemaking Portal
website (http://www.regulations.gov) for
instructions on providing comments via
the Federal Rulemaking Portal.

All comments will be available for
inspection at 250 E Street SW,
Washington, DC 20427, Room 7113
(Reading Room) from 8:30 a.m. to 4:30
p-m. Monday through Friday, excluding
legal holidays.

FOR FURTHER INFORMATION CONTACT:
Arthur Pearlstein, Director, Office of
Arbitration Services, FMCS, 250 E Street
SW, Washington, Dc 20427. Telephone:
(202) 606—8103.

SUPPLEMENTARY INFORMATION: The
enabling legislation for FMCS provides
that “the settlement of issues between
employers and employees through
collective bargaining may be advanced
by making available full and adequate

governmental facilities for conciliation,
mediation, and voluntary arbitration

. .7 29 U.S.C. 171(b). Pursuant to the
statute and 29 CFR part 1404, FMCS has
long maintained a roster of qualified,
private labor arbitrators to hear disputes
arising under collective bargaining
agreements and provide fact finding and
interest arbitration. The existing
regulation establishes the policy and
administrative responsibility for the
FMCS Roster, criteria and procedures
for listing and removal, procedures for
using arbitration services, an option for
expedited arbitration and, in the
appendix, a schedule of user fees.

FMCS is proposing to revise the
current arbitration regulation to (1)
clarify and shorten existing provisions
and naming conventions and make
other helpful style improvements; (2)
eliminate redundancies and provisions
that are never used in practice; (3)
consolidate sections for ease of
understanding and placement under
appropriate headings; (4) update contact
information and provisions regarding
the use of technology; (5) reduce award
submission requirements and reference
an apprenticeship alternative for joining
the Roster after completion of specified
training; and (6) implement a modest
increase in user fees that have remained
unchanged for more than 8 years. The
increased fees more accurately reflect
FMCS’s costs of maintaining the Roster
and the technology to support it, as well
as responding to requests for arbitrator
panels and biographical data. The
arbitrator listing fee increase would only
apply to arbitrators on the Roster for 5
or more years, reflecting the greater
likelihood for more experienced
arbitrators to be selected by parties.

Section-by-Section Analysis

1. In § 1404.1, revise to make minor
style improvements

2.In §1404.3, revise (b) to eliminate
“Services” from the Office title and use
the abbreviated term ‘“Roster;” revise (c)
to make minor style improvements and
eliminate (c)(1)(v) as unnecessary so
that that it reads as follows:

3.In §1404.4, revise (b) for minor
style improvements, consolidate
relevant portions of (d) and (e) to 1404.9
to place under the relevant heading and
reduce verbiage, and revise last
paragraph to renumber as (d) and
eliminate redundant language.

4.In §1404.5, revise preamble to
update contact information and reflect
that Director may designate someone to
review Board recommendations; revise
(b) to clarify requirements; revise (d) to
make minor style improvements; specify
in (3) that violations by arbitrators are
not limited to late awards; clarify in (5)

that information about arbitrator
misconduct may come to the attention
of FMCS in different ways, and remove
existing (6) as extraneous and never
used; renumber (7) as (6); and revise (f)
for minor style improvements.

5.In § 1404.6, revise for minor style
improvements, eliminate excess
verbiage, and change language in (b)
from ““are encouraged to” to “must” to
clarify requirement for arbitrators whose
schedules do not permit timely hearing.

6. In § 1404.9, revise (a) to update
contact information, and the rest of the
section to incorporate consolidations
from 1404.4 and 1404.11, rearrange for
clarity, and eliminate redundant
language.

7.In §1404.11, moved existing (a) to
1404.9, and otherwise eliminated
redundant or extraneous language
throughout.

8.In §1404.12, revised with minor
style changes, eliminated existing (b)
due to redundant language, clarified
ambiguous and confusing language in
existing (c) (new (b)), consolidated
existing (d) into new (b), and eliminated
(f) for unnecessary language.

9. In §1404.13, revise with minor
style improvement and specify that
hearings must conform to Code of
Professional Responsibility
requirements.

10. In § 1404.14, revise to make minor
style improvements, clarify language
regarding delay and scheduling, clarify
time for submitting arbitrator report and
fee statement, and change language
regarding consent for award publication
to conform with requirements of the
Code of Professional Responsibility and
industry practice.

11. In § 1404.15, revise (a) to allow
arbitrators to raise fees with notice if a
case continues for over two years after
appointment, (b) to allow arbitrators to
specify multiple business addresses,
and (d) to clarify information on fee
disputes.

12.In § 1404.16, revise (a) to update
for technology changes and to require
arbitrators to provide contact
information in the event they become
incapacitated or deceased, and (b) to
eliminate excess verbiage.

13.In §1404.17, revise to eliminate
excess verbiage.

14. In § 1404.18, revise to make minor
style improvements and reduce words.

15. Remove § 1404.20 as the language
is unnecessary and has never been
applied.

16. Revise the Appendix to change fee
schedules.

This rule is not a significant
regulatory action for the purposes of
Executive Order 12866 and has not been
reviewed by the Office of Management
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and Budget. As required by the
Regulatory Flexibility Act, I certify that
this rule will not have a significant
impact on a substantial number of small
entities. This regulation does not have
any federalism or tribal implications.

List of Subjects in 29 CFR Part 1404

Administrative practice and
procedures, Labor management
relations.

For the reasons stated in the
preamble, FMCS proposes to revise 29
CFR part 1404 to read as follows:

PART 1404—ARBITRATION SERVICES

Subpart A—Arbitration Policy;
Administration of Roster

Sec.

1404.1 Scope and authority

1404.2 Policy

1404.3 Administrative responsibilities

Subpart B—Roster of Arbitrators;

Admission and Retention

1404.4 Roster and status of members

1404.5 Listing on the roster, criteria for
listing and removal, procedure for
removal

1404.6 Inactive status

1404.7 Listing fee

Subpart C—Procedures for Arbitration

Services

1404.8 Freedom of choice

1404.9 Procedures for requesting arbitration
lists and panels

1404.10 Arbitrability

1404.11 Nomination of arbitrators

1404.12 Selection by parties and
appointment of arbitrators

1404.13 Conduct of hearings

1404.14 Decision and award

1404.15 Fees and charges of arbitrators

1404.16 Reports and biographical sketches

Subpart D—Expedited Arbitration
1404.17 Policy
1404.18 Procedures for requesting

expedited panels
1404.19 Arbitration Process

Appendix To Part 1404—Arbitration Policy;
Schedule of Fees

Authority: 29 U.S.C. 172 and 29 U.S.C.
173 et seq.

Source: 62 FR 34171, June 25, 1997,
unless otherwise noted.

Subpart A—Arbitration Policy;
Administration of Roster

§1404.1 Scope and authority.

This chapter is issued by the Federal
Mediation and Conciliation Service
(FMCS) under Title II of the Labor
Management Relations Act of 1947 (Pub.
L. 80-101) as amended. It applies to all
arbitrators listed on the FMCS Roster of
Arbitrators (the Roster), to all applicants
for listing on the Roster, and to all
persons or parties seeking to obtain from

FMCS either names or panels of names
of arbitrators listed on the Roster in

connection with disputes that are to be
submitted to arbitration or fact-finding.

§1404.2 Policy.

The labor policy of the United States
promotes and encourages the use of
voluntary arbitration to resolve disputes
over the interpretation or application of
collective bargaining agreements.
Voluntary arbitration and fact-finding
are important features of constructive
employment relations as alternatives to
economic strife.

§1404.3 Administrative responsibilities.

(a) Director. The Director of FMCS has
responsibility for all aspects of FMCS
arbitration activities and is the final
agency authority on all questions
concerning the Roster and FMCS
arbitration procedures.

(b) Office of Arbitration. The Office of
Arbitration (OA) maintains the Roster;
administers subpart C of this part
(Procedures for Arbitration Services);
assists, promotes, and cooperates in the
establishment of programs for training
and developing new arbitrators; and
provides names or panels of names of
listed arbitrators to parties requesting
them.

(c) Arbitrator Review Board. The
Arbitrator Review Board (Board) shall
consist of a chair and members
appointed by the Director who shall
serve at the Director’s pleasure. The
Board shall be composed entirely of
full-time officers or employees of the
Federal Government and shall establish
procedures for carrying out its duties.

(1) Duties of the Board. The Board
shall:

(i) Review the qualifications of all
applicants for listing on the Roster,
interpreting and applying the criteria set
forth in § 1404.5;

(ii) Review the status of all persons
whose continued eligibility for listing
on the Roster has been questioned under
§1404.5;

(iii) Recommend to the Director the
acceptance or rejection of applicants for
listing on the Roster, or the withdrawal
of listing on the Roster for any of the
reasons set forth in this part;

(iv) At the request of the Director, or
upon its own volition, review
arbitration policies and procedures,
including all regulations and written
guidance regarding the use of Roster
arbitrators, and make recommendations
regarding such policies and procedures
to the Director

(2) [Reserved]

Subpart B—Roster of Arbitrators;
Admission and Retention

§1404.4 Roster and status of members.

(a) The Roster. FMCS shall maintain
a Roster of labor arbitrators consisting of
persons who meet the criteria for listing
contained in § 1404.5 and who remain
in good standing.

(b) Adherence to Standards and
Requirements. Persons listed on the
Roster shall comply with FMCS rules
and regulations pertaining to arbitration
and with such guidelines and
procedures as may be issued by OA
pursuant to subpart C of this Part.
Arbitrators shall conform to the ethical
standards and procedures set forth in
the Code of Professional Responsibility
for Arbitrators of Labor Management
Disputes, as approved by the National
Academy of Arbitrators, FMCS, and the
American Arbitration Association (‘‘the
Code”).

(c) Status of arbitrators. Persons who
are listed on the Roster and are selected
or appointed to hear arbitration matters
or to serve as factfinders do not become
employees of the Federal Government
by virtue of their selection or
appointment. Following selection or
appointment, the arbitrator’s
relationship is solely with the parties to
the dispute, except that arbitrators are
subject to certain reporting requirements
and to standards of conduct as set forth
in this part.

(d) Rights of persons listed on the
Roster. No person shall have any right
to be listed or to remain listed on the
Roster. FMCS retains its authority and
responsibility to assure that the needs of
the parties using its services are served.
To accomplish this purpose, FMCS may
establish procedures for the preparation
of panels or the appointment of
arbitrators or factfinders that include
consideration of such factors as
background and experience, availability,
acceptability, geographical location, and
the expressed preferences of the parties.

§1404.5 Listing on the roster, criteria for
listing and removal, procedure for removal.
Persons seeking to be listed on the
Roster must complete and submit an
application available online at https://
www.fmcs.gov/services/arbitration/
information-joining-arbitrator-roster/.
Upon receipt of an executed
application, OA will review the
application, ensure that it is complete,
make such inquiries as are necessary,
and submit the application to the Board.
The Board will review the completed
application under the criteria in
paragraphs (a), (b) and (c) of this
section, and will forward to the FMCS
Director, or Director’s designee, its
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recommendation as to whether or not
the applicant meets the criteria for
listing on the Roster. The Director shall
make all final decisions as to whether
an applicant may be listed on the
Roster. Each applicant shall be notified
in writing of the Director’s decision and
the reasons therefore.

(a) General Criteria. (1) Applicants
will be listed on the Roster upon a
determination that he or she:

(i) Is experienced, competent, and
acceptable in decision-making roles in
the resolution of labor relations
disputes; or

(ii) Has extensive and recent
experience in relevant positions in
collective bargaining; and

(iii) Is capable of conducting an
orderly hearing, can analyze testimony
and exhibits and can prepare clear and
concise findings and awards within
reasonable time limits.

(iv) For applicants who are
governmental employees, the following
criteria shall also apply:

(A) Federal Employees: These
applicants must provide OA with
written permission from their employer
to work as an arbitrator. Federal
employees will not be assigned to
panels involving the Federal
Government.

(B) Governmental Employees other
than Federal: These applicants must
provide OA with written permission
from their employer to work as an
arbitrator as well as a statement of the
jurisdiction(s) in which the applicant is
permitted to do this work.

(2) FMCS may identify certain
positions relating to collective
bargaining that will substitute for the
General Criteria. FMCS may also
identify periodic educational
requirements for remaining on the
Roster.

(b) Proof of Qualification. Unless
waived under exceptional
circumstances wholly in the discretion
of the Director, applicants must:

(1) Submit five recent labor arbitration
awards that are final and binding, and
prepared by the applicant while serving
as an impartial arbitrator of record
selected by mutual agreement of the
parties to labor relations disputes
arising under collective bargaining
agreements, or by direct designation by
an administrative agency, or

(2) Successfully complete the FMCS
labor arbitrator training course and
either submit one award as described
above or complete an apprenticeship
that meets specifications that FMCS
may, in its discretion, provide.
Applicants must also submit
information demonstrating extensive
and recent experience in collective

bargaining, including at least the
position or title held, duties or
responsibilities, the name and location
of the company or organization, and the
dates of employment.

(c) Advocacy. Any person who at the
time of application is an advocate, as
defined in paragraph (c)(1) of this
section, must agree to cease such
activity before being recommended for
listing on the Roster by the Board.
Except in the case of persons listed on
the Roster as advocates before
November 17, 1976, any person who did
not divulge his or her advocacy at the
time of listing or who becomes an
advocate while listed on the Roster and
who did not request to be placed on
inactive status pursuant to Sec. 1404.6
prior to becoming an advocate, shall be
recommended for removal by the Board
after the fact of advocacy is revealed.

(1) Definition of Advocacy. An
advocate is a person who represents
employers, labor organizations, or
individuals as an employee, attorney, or
consultant, in matters of labor relations
or employment relations, including but
not limited to the subjects of union
representation and recognition matters,
collective bargaining, arbitration, unfair
labor practices, equal employment
opportunity, and other areas generally
recognized as constituting labor or
employment relations. The definition
includes representatives of employers or
employees in individual cases or
controversies involving worker’s
compensation, occupational health or
safety, minimum wage, or other labor
standards matters.

(2) This definition of advocate also
includes a person who is directly or
indirectly associated with an advocate
in a business or professional
relationship as, for example, partners or
employees of a law firm. Individuals
engaged only in joint education or
training or other non-adversarial
activities will not be deemed to be
advocates.

(d) Removal from the Roster shall be
by decision of the Director of FMCS
based upon the recommendations of the
Board or upon the Director’s own
initiative. The Board may recommend
for removal, and the Director may
remove, any arbitrator listed on the
Roster for violation of this part or of the
Code. FMCS will provide to the affected
arbitrator written notice of removal from
the Roster. Complaints about arbitrators
should be in writing and sent to the
Director of OA. The complaint should
cite any specific section(s) of the Code
or the FMCS rule the arbitrator has
allegedly violated. The following
criteria shall be a basis for the Board to
recommend and/or the Director to

initiate an arbitrator’s removal from the
Roster:

(1) No longer meets the criteria for
admission;

(2) Has become an advocate as
defined in paragraph (c) of this section;

(3) Has been repeatedly or flagrantly
in violation of one or more provisions
of this Part;

(4) Has refused to make reasonable
and periodic reports in a timely manner
to FMCS, as required in subpart C of
this part, concerning activities
pertaining to arbitration;

(5) Has been the subject of a
complaint by a party who uses FMCS
services, or engages in conduct
inappropriate for an arbitrator which
otherwise comes to the attention of
FMCS, and the Board, after appropriate
inquiry, concludes that cause for
removal has been shown; or

(6) Has been in an inactive status
pursuant to § 1404.6 for longer than two
years and has not paid the annual listing
fee.

(e) Procedure for Removal. Prior to
any recommendation by the Board to
remove an arbitrator from the Roster, the
Board shall conduct an inquiry into the
facts of any such recommended
removal. When the Board recommends
removal of an arbitrator, it shall send
the arbitrator a written notice. This
notice shall inform the arbitrator of the
Board’s recommendation and the basis
for it, and that he or she has 60 days
from the date of such notice to submit
a written response or information
showing why the arbitrator should not
be removed. When the Director removes
an arbitrator from the Roster, he or she
shall inform the arbitrator of this in
writing, stating the effective date of the
removal and the length of time of the
removal if it is not indefinite. An
arbitrator so removed may seek
reinstatement to the Roster by making
written application to the Director no
earlier than two years after the effective
date of his or her removal.

(f) Suspension. The Director of OA
may suspend, for a period not to exceed
180 days, any arbitrator listed on the
Roster based on any of the criteria in
paragraph (d) of this section. Arbitrators
shall be promptly notified of a
suspension. The arbitrator may appeal a
suspension to the Board, which shall
make a recommendation to the Director
of FMCS. The decision of the Director
of FMCS shall constitute the final action
of the agency.

§1404.6 Inactive status.

(a) An arbitrator on the Roster who
continues to meet the criteria for listing
on the Roster may request that he or she
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be put in an inactive status on a
temporary basis.

(b) Arbitrators whose schedules do
not permit cases to be heard within six
months of assignment must make
themselves inactive temporarily until
their caseload permits the earlier
scheduling of cases.

(c) An arbitrator can remain on
inactive status without paying any
annual listing fee for a period of two
years. If an arbitrator is on inactive
status for longer than two (2) years, the
arbitrator will be removed from the
Roster unless the arbitrator pays the
annual listing fee.

§1404.7 Listing fee.

All arbitrators will be required to pay
an annual fee for listing on the Roster,
as set forth in the appendix to this part.

Subpart C—Procedures for Arbitration
Services

§1404.8 Freedom of choice.

Nothing contained in this part should
be construed to limit the rights of
parties who use FMCS arbitration
services to jointly select any arbitrator
or arbitration procedure acceptable to
them. Once a request is made to OA, all
parties are subject to the procedures
contained in this part.

§1404.9 Procedures for requesting
arbitration lists and panels.

(a) The OA has been delegated the
responsibility for administering all
requests for labor arbitration services.
Requests must be made online at
fmes.gov/services/arbitration/
requesting-a-panel/, or via email
attaching a completed Form R-43
addressed to arbitration@fmcs.gov.

(b) Upon request, OA will refer a
randomly selected panel of seven
arbitrators to parties to an agreement to
arbitrate or engage in fact-finding, or
where labor arbitration or fact-finding
may be provided by statute. A
biographical sketch will be provided for
each member of the panel. This sketch
states the background, qualifications,
experience, and all fees as furnished to
OA by the arbitrator. The parties are
encouraged to make joint requests.
However, a panel request, whether joint
or unilateral, will be honored. Requests
for a panel of other than seven (7)
names, for a direct appointment of an
arbitrator, and/or for special
qualifications or other service will not
be honored unless jointly submitted or
authorized by both parties pursuant to
mutual agreement. The issuance of a
panel—in response to either joint or
unilateral request—is nothing more than
a response to a request. Neither issuance
of a panel nor appointment of an

arbitrator signifies the adoption of any
position by FMCS regarding the status
of an arbitration agreement, arbitrability
of any dispute, or the terms of the
parties’ contract.

(c) FMCS has no power to:

(1) Compel parties to appear before an
arbitrator;

(2) Enforce an agreement to arbitrate;

(3) Compel parties to arbitrate any
issue;

(4) Influence, alter, or set aside
decisions of arbitrators on the Roster; or

(5) Compel, deny, or modify payment
of compensation to an arbitrator.

(d) OA may decline to submit a panel
or to make an appointment of an
arbitrator if the request submitted is
overly burdensome or otherwise
impracticable. OA, in such
circumstances, may refer the parties to
an FMCS mediator to help in the design
of an alternative solution. OA may also
decline to service any request from a
party based on the party’s prior non-
payment of arbitrator fees or other
behavior that constrains the spirit or
operation of the arbitration process.

(e) Panel requests that contain certain
special requirements not found among
the selections online, cannot be
processed via the agency’s internet
system; instead, parties must submit the
pdf version of the R—43 form via email
to OA and specify the additional
requirements agreed to by both parties.

(f) As an alternative to a panel of
arbitrators, OA will, upon written
request, submit a list of arbitrators and
their biographical sketches from a
designated geographical area; the parties
may then select and deal directly with
an arbitrator of their choice, with no
further involvement of FMCS with the
parties or the arbitrator, and no assigned
case number. The parties may also
request FMCS to make a direct
appointment of their selection. In such
a situation, a case number will be
assigned.

(g) OA will charge a fee for all
requests for lists, panels, and other
major services. Payments for these
services must be received with the
request for services before the service is
delivered and may be paid by either
labor or management or both. A
schedule of fees is listed in the
appendix to this part.

§1404.10 Arbitrability.

OA will not decide the merits of a
claim by either party that a dispute is
not subject to arbitration.

§1404.11 Nominations of arbitrators.

(a) All panels submitted to the parties
by OA, and all letters issued by OA
making a direct appointment, will have

an assigned FMCS case number. All
future communications with OA should
refer to this case number.

(b) OA will provide a randomly
selected panel of arbitrators located in
geographical areas in proximity of the
hearing site, as specified in the request.
The parties may jointly request special
qualification of arbitrators experienced
in certain issues or industries or that
possess certain backgrounds, or a panel
with no geographic restrictions within
the U.S. OA has no obligation to put an
individual on any given panel or on a
minimum number of panels in any fixed
period. If at any time both parties
request that a name or names be
included, or omitted, from a panel, such
name or names will be included, or
omitted, unless the number of names is
excessive. These inclusions/exclusions
may not discriminate against anyone
because of age, race, color, gender,
national origin, disability, genetic
information, or religion.

(c) If the parties (%o not agree on an
arbitrator from the first panel, OA will
furnish up to five additional panels to
the parties upon joint request, or upon
a unilateral request if authorized by the
applicable collective bargaining
agreement, and payment of additional
fees.

§1404.12 Selection by parties and
appointment of arbitrators.

(a) After receiving a panel of names,
the parties must notify OA of their
selection of an arbitrator or of the
decision not to proceed with arbitration.
Upon notification of the selection of an
arbitrator, OA will make a formal
appointment of the arbitrator. The
arbitrator, upon notification of
appointment, shall communicate with
the parties within 14 days to arrange for
preliminary matters, such as the date
and place of hearing. Should an
arbitrator be notified directly by the
parties that he or she has been selected,
the arbitrator must promptly notify OA
of the selection. The arbitrator must
provide OA with the FMCS case number
and other pertinent information for OA
to make an appointment. A pattern of
failure by an arbitrator to notify FMCS
of a selection in an FMCS case may
result in suspension or removal from the
Roster. If the parties settle a case prior
to the hearing, the parties must inform
the arbitrator as well as OA. Consistent
failure to follow these procedures may
lead to a denial of future OA services.

(b) Where the parties’ collective
bargaining agreement permits each party
to separately notify OA of its ranked
order of preference, or is silent on the
manner of selecting arbitrators, FMCS
will ask each party to advise OA of its
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order of preference by numbering each
name on the panel and submitting the
numbered list in writing to OA. Upon
receiving the rank order from one party,
OA will notify the other party that it has
fourteen (14) days in which to submit its
selections. Where both parties respond,
the name that has the lowest combined
number will be appointed. If the other
party fails to respond, the first party’s
choice will be honored.

(c) OA will make a direct
appointment of an arbitrator only upon
joint request or as otherwise provided
by this Part.

§1404.13 Conduct of hearings.

All proceedings conducted by the
arbitrators shall conform to the
contractual obligations of the parties,
and to the Code. The arbitrator shall
comply with § 1404.4(b). The conduct of
the arbitration proceeding is under the
arbitrator’s jurisdiction and control, and
the arbitrator’s decision shall be based
upon the evidence and testimony
presented at the hearing or otherwise
incorporated in the record of the
proceeding. The arbitrator may, unless
prohibited by law, proceed in the
absence of any party who, after due
notice, fails to be present or to obtain a
postponement. An award rendered in an
ex parte proceeding of this nature must
be based upon evidence presented to the
arbitrator.

§1404.14 Decision and award.

(a) Arbitrators shall make awards no
later than 60 days from the date of the
closing of the record, unless otherwise
agreed upon by the parties or specified
by the collective bargaining agreement
or law. However, failure to meet the 60-
day deadline will not invalidate the
process or award. A failure to render
timely awards reflects upon the
performance of an arbitrator and may
lead to removal from the FMCS Roster.

(b) The parties should inform OA
whenever a decision is delayed. The
arbitrator shall promptly notify OA if
and when the arbitrator:

(1) Cannot schedule or hear a case,
and/or render a decision promptly and
in accordance with time limits
established in this part, or

(2) Learns a dispute has been settled
by the parties prior to the decision.

(c) Within 15 days after an award and/
or final invoice has been submitted to
the parties, the arbitrator shall submit
an online Arbitrator’s Report and Fee
Statement (Form R-19) to OA showing
a breakdown of the fee and expense
charges.

(d) While FMCS encourages the
publication of arbitration awards,
arbitrators must not publicize awards

without the express consent of the
parties in conformance with the Code.

§1404.15 Fees and charges of arbitrators.

(a) Fees to Parties. Prior to
appointment, the parties should be
aware of all significant aspects of the
bases for an arbitrator’s fees and
expenses. Each arbitrator’s biographical
sketch shall include a statement of the
bases for the arbitrator’s fees and
expenses, which shall conform to this
part and the Code. The parties and the
arbitrator shall be bound by the
arbitrator’s statement of the bases for
fees and expenses in the biographical
sketch for two years from the date of
appointment unless they mutually agree
otherwise in writing. Arbitrators listed
on the Roster may change the bases for
their fees and expenses for future
appointments if they provide them in
writing to OA at least 30 days in
advance.

(b) Two or more Addresses.
Arbitrators with more than one business
address must bill the parties for
expenses from the least expensive
business address to the hearing site.

(c) Additional Administrative Fee. In
cases involving unusual amounts of
time and expense relative to the pre-
hearing and post-hearing administration
of a particular case, the arbitrator may
charge an administrative fee. This fee
shall be disclosed to the parties as soon
as it is foreseeable by the arbitrator.

(d) Fee Disputes. When a party
believes the arbitrator has not followed
the requirements of this Part, it should
promptly notify OA, which may bring
any complaint concerning the fees
charged by an arbitrator to the attention
of the Board for consideration.
Complaints by arbitrators concerning
non-payment of fees by a party may lead
to the denial of services or other actions
by OA.

§1404.16 Reports and biographical
sketches.

(a) Arbitrators listed on the Roster
shall execute and return all documents,
forms and reports required by OA and
be responsible for updating their
account and bio information online,
including changes of address, telephone
number, and availability. They must
also furnish to OA the contact
information for a person they know well
whom OA may contact if unable to
reach the arbitrator, and who has agreed
to contact OA if the arbitrator has
become incapacitated or deceased.
Arbitrators must contact OA directly
when they engage, or are accused of
engaging, in any business or other
connection or relationship involving
labor or employment relations and/or

which creates or gives the appearance of
advocacy as defined in § 1404.5(c)(1).

(b) OA reserves the right to decide
and approve the format and content of
biographical sketches.

Subpart D—Expedited Arbitration

§1404.17 Policy.

In an effort to reduce the time and
expense of some grievance arbitrations,
FMCS offers expedited procedures
where the parties agree on a streamlined
process with short deadlines. Parties
may also agree on their own procedures
if it is practicable for FMCS.

§1404.18 Procedures for requesting
expedited panels.

(a) With the exception of the specific
changes noted in this Subpart, all FMCS
rules and regulations governing its
arbitration services shall apply to
Expedited Arbitration.

(b) Upon receipt of a joint Request for
Arbitration Panel (Form R—43)
indicating that both parties desire
expedited services, OA will refer a
panel of arbitrators which shall be valid
for up to 30 days. Only one panel will
be submitted per case. If the parties are
unable to mutually agree upon an
arbitrator or if prioritized selections are
not received from both parties within 30
days, OA will make a direct
appointment of an arbitrator not on the
original panel.

(c) If the parties mutually select an
arbitrator, but the arbitrator is not
available, the parties may select a
second name from the same panel or OA
will make a direct appointment of
another arbitrator not listed on the
original panel.

§1404.19 Arbitration process.

(a) Once notified of the expedited case
appointment by OA, the arbitrator must
contact the parties within seven (7)
calendar days.

(b) The parties and the arbitrator must
attempt to schedule a hearing within 30
days of the appointment date.

(c) Absent mutual agreement, all
hearings will be concluded within one
day. No transcripts of the proceedings
will be made and the filing of post-
hearing briefs will not be allowed.

(d) All awards must be completed
within seven (7) working days from the
hearing. These awards are expected to
be brief and concise, and to not require
extensive written opinion or research
time.

Appendix to 29 CFR Part 1404—
Arbitration Policy; Schedule of Fees

Annual listing fee for arbitrators who have
completed less than 5 years on the Roster:
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$150 for the first address; $50 for each
additional address.

Annual listing fee for arbitrators who have
completed 5 or more years on the Roster:
$250 for the first address; $100 for each
additional address.

Request for panel of arbitrators processed
by FMCS staff: $70.00.

Request for panel of arbitrators on-line:
$35.00.

Direct appointment of an arbitrator when a
panel is not used: $30.00 per appointment.

List and biographic sketches of arbitrators
in a specific area: $35.00 per request plus
$.25 per page.

Dated: December 18, 2018.

Jeannette Walters-Marquez,

Attorney-Advisor.

[FR Doc. 2018-27759 Filed 1-30-19; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165
[Docket Number USCG-2018-1067]

RIN 1625-AA00

Safety Zone: Cape Fear River,
Wilmington, NC

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish two temporary safety zones on
the navigable waters of the Cape Fear
River in Brunswick County and New
Hanover County, North Carolina. These
temporary safety zones are intended to
restrict vessel traffic on the Cape Fear
River while a vessel transports and
offloads one new Post-Panamax
container crane to the North Carolina
State Port in Wilmington, North
Carolina. The first temporary safety
zone will be enforced for one day during
vessel transit from March 20 through
April 15, 2019, and the second
temporary safety zone for offload will be
enforced for one day within five days
after transit. This action is intended to
restrict vessel traffic on the Cape Fear
River to protect mariners and vessels
from the hazards associated with
transporting and offloading the
assembled container crane. This
proposed rulemaking would prohibit
vessels or persons from being in the
safety zones unless specifically
authorized by the Captain of the Port
(COTP) North Carolina or a designated
representative. We invite your
comments on this proposed rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before March 4, 2019.

ADDRESSES: You may submit comments
identified by docket number USCG—
2018-1067 using the Federal
eRulemaking Portal at https://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, contact Petty Officer
Matthew Tyson, Waterways
Management Division, U.S. Coast Guard
Sector North Carolina, Wilmington, NC;
telephone: 910-772-2221, email:
Matthew.I. Tyson@uscg.mil.
SUPPLEMENTARY INFORMATION:

I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

COTP Captain of the Port

II. Background, Purpose, and Legal
Basis

On November 14, 2018, the North
Carolina State Port Authority notified
the Coast Guard that it will be
transporting one pre-assembled Post-
Panamax container crane up the Cape
Fear River to the North Carolina State
Port in Wilmington, North Carolina, and
offloading it. The planned transit date is
March 25, 2019, and the planned offload
date is March 27, 2019. Due to crane
preconstruction and vessel travel times,
the crane could transit as early as March
20, 2019, and as late as April 15, 2019.
The transit path will be from the Cape
Fear River Entrance Buoy, north through
the Cape Fear River to the turning basin,
and ending at the North Carolina State
Port in Wilmington, North Carolina. The
planned offload date is two days after
transit, but weather conditions may
change the offload date to any day
within five days after transit. The
Captain of the Port (COTP) North
Carolina has determined that potential
safety hazards associated with
transporting and offloading the
container crane would be a concern for
anyone transiting the Cape Fear River.

The purpose of this rule is to protect
persons, vessels, and the marine
environment on the navigable waters on
the Cape Fear River during the transport
and offload of the container crane. The
Coast Guard proposes this rulemaking
under authority in 33 U.S.C. 1231.

III. Discussion of Proposed Rule

The COTP proposes to establish a
safety zone on a portion of the Cape
Fear River to be enforced during the
transit of a vessel transporting one pre-
assembled Post-Panamax container
crane up the Cape Fear River from
March 20 through April 15, 2019, and
offloading the container within five
days after transit. The currently
scheduled transit date is March 25,
2019, and the currently scheduled
offload date is March 27, 2019. The
transport is expected to take between
five and seven hours and the offload is
expected to take up to five hours. Exact
enforcement times will be based on tide
schedules, anticipated sea conditions,
and weather conditions, therefore the
exact enforcement times will be
announced by broadcast to mariners at
least tw