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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-1064; Product
Identifier 2018—-NM-155-AD; Amendment
39-19538; AD 2018-26—07]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Airbus SAS Model A350—941 and —1041
airplanes. This AD was prompted by
reports of thrust reverser actuators
(TRASs) jamming. This AD requires
repetitive greasing of the TRAs, dispatch
restrictions and maintenance procedure
revisions. We are issuing this AD to
address the unsafe condition on these
products.

DATES: This AD becomes effective
January 15, 2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 15, 2019.

We must receive comments on this
AD by February 14, 2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,

M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey

Avenue SE, Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For the incorporation by reference
(IBR) material described in the ‘“Related
IBR material under 1 CFR part 51”
section in SUPPLEMENTARY INFORMATION,
contact European Aviation Safety
Agency (EASA), Konrad-Adenauer-Ufer
3, 50668 Cologne, Germany; telephone
+49 221 89990 1000; email ADs@
easa.europa.eu; internet
www.easa.europa.eu. You may find this
IBR material on the EASA website at
https://ad.easa.europa.eu. You may
view this IBR material at the FAA,
Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at http://
www.regulations.gov.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
1064; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

The AD docket contains this AD, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Kathleen Arrigotti, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3218.

SUPPLEMENTARY INFORMATION:
Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2018-0234R1, dated November 13, 2018
(“EASA AD 2018-0234R1”) (also
referred to as the Mandatory Continuing
Airworthiness Information, or “the
MCAT”), to correct an unsafe condition
for all Airbus SAS Model A350-941 and
—1041 airplanes. The MCALI states:

Operators of A350 aeroplanes have
reported some occurrences of TRA jamming.
Further investigation results indicated that
the ball bearings inside the TRA are suffering
from corrosion due to lack of grease and are
degrading with time.

This condition, if not corrected, could lead
to an inadvertent thrust reverser sleeve
deployment, possibly resulting in reduced
control or performance of the aeroplane.

To address this potential unsafe condition,
Airbus issued the AOT [Alert Operators
Transmission A78P001-18 Revision 01] to
provide instructions for repetitive TRA
greasing to prevent actuator ball bearings
degradation, and the MER [Major Event
Revision] that incorporates temporary
restrictions of the MMEL [Master Minimum
Equipment List] items related to thrust
reverser actuation system. The AOT also
provides instructions to replace certain
affected TRA, depending on condition and
previously applied greasing.

For the reasons described above, this
[EASA] AD requires implementation of
certain dispatch restrictions. This [EASA] AD
also requires repetitive greasing of each
affected TRA and a one-time replacement of
certain affected TRA, depending on
condition.

* * * * *

This [EASA] AD is still considered to be
an interim action and further AD action may
follow.

Related IBR Material Under 1 CFR Part
51

EASA AD 2018-0234R1 describes
procedures for repetitive greasing of the
TRAs, dispatch restrictions, and
maintenance procedure revisions,
among other actions. This material is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section and it is publicly
available through the EASA website.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI referenced above. We are issuing
this AD because we evaluated all
pertinent information and determined
the unsafe condition exists and is likely
to exist or develop on other products of
the same type design.
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Requirements of This AD

This AD requires accomplishing the
actions specified in EASA AD 2018—
0234R1 described previously, except as
discussed under ‘“Differences Between
this AD and the MCAL”

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA worked with Airbus
and EASA to develop a process to use
certain EASA ADs as the primary source
of information for compliance with
requirements for corresponding FAA
ADs. As aresult, EASA AD 2018-
0234R1 will be incorporated by
reference in the FAA final rule. This AD
would, therefore, require compliance
with the provisions specified in EASA
AD 2018-0234R1, except for any
differences identified as exceptions in
the regulatory text of this AD. Service
information specified in EASA AD
2018-0234R1 that is required for
compliance with EASA AD 2018-
0234R1 will be available at http://
www.regulations.gov under Docket No.
FAA-2018-1064 after the FAA final
rule is published.

Differences Between This AD and the
MCAI

The MCAI specifies a one-time
replacement of certain TRAs. We are
considering requiring this replacement.
However, the planned compliance time
for the replacement would allow enough
time to provide notice and opportunity

for prior public comment on the merits
of the replacement.

The MCAI specifies to revise the
EASA/Airbus MMEL to change certain
MMEL items. This AD refers to the
operator’s minimum equipment list
(MEL) instead of the FAA MMEL. It is
unnecessary to reference the MMEL, as
operators are required in 14 CFR part 91
to have an MEL to operate with
inoperable equipment and provisions
for relief cannot be in an MEL without
first being part of the MMEL. The intent
of the provision has not changed.

In addition, there are differences
between the EASA/Airbus MMEL and
the FAA MMEL. The FAA MMEL is
more restrictive because relief is only
provided for one engine reverser,
whereas the EASA/Airbus MMEL
provides relief for both. Therefore, this
AD requires incorporating the
information specified in Figure 1 to
paragraph (h)(3) of this AD into the
operator’s MEL.

FAA'’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies waiving notice
and comment prior to adoption of this
rule because jamming of the TRAs could
lead to an inadvertent thrust reverser
sleeve deployment, possibly resulting in
reduced control or performance of the
airplane. Therefore, we find good cause

that notice and opportunity for prior
public comment are impracticable. In
addition, for the reason stated above, we
find that good cause exists for making
this amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2018-1064;
Product Identifier 2018—NM-155—-AD"
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD based on those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 11
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
10 Work-hours x $85 pPer NOUr = $850 ......ccceieiiriireeiereeeseeeee e ee e ee e e e enee s eneeeneeneens $0 $850 $9,350
Authority for This Rulemaking because it addresses an unsafe condition Regulatory Findings

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 83, No. 249/Monday, December 31, 2018/Rules and Regulations

67679

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2018-26-07 Airbus SAS: Amendment 39—
19538; Docket No. FAA-2018-1064;
Product Identifier 2018—NM-155—AD.

(a) Effective Date

This AD becomes effective January 15,
2019.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all Airbus SAS Model

A350-941 and -1041 airplanes, certificated in
any category.

(d) Subject

Air Transport Association (ATA) of
America Code 78, Engine Exhaust.

(e) Reason

This AD was prompted by reports of thrust
reverser actuators (TRAs) jamming. We are
issuing this AD to address jamming of the
TRAs, which could lead to an inadvertent
thrust reverser sleeve deployment, possibly
resulting in reduced control or performance
of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Aviation Safety
Agency (EASA) AD 2018-0234R1, dated
November 13, 2018 (“EASA AD 2018—
0234R1").

(h) Exceptions to EASA AD 2018-0234R1

(1) For purposes of determining
compliance with the requirements of this AD:
Where EASA AD 2018-0234R1 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) Where EASA AD 2018-0234R1 refers to
the master minimum equipment list (MMEL),
this AD refers to the operator’s minimum
equipment list (MEL).

(3) Where EASA AD 2018-0234R1 refers to
the flight operations transmission (FOT) for
certain changes, for this AD, do not
incorporate the information specified in
EASA MMEL item 78-09-01B, “ENG 1(2)
REVERSER MINOR FAULT message—
Associated reverser considered inoperative,”
and instead, incorporate the information
specified in Figure 1 to paragraph (h)(3) of
this AD into the operator’s MEL.

Figure 1 to paragraph (h)(3) of this AD — Item 78-09-01B, “ENG 1(2)
REVERSER MINOR FAULT message

78-09-01B Associated reverser considered inoperative

Repair interval

Nbr installed

Nbr required

Placard

C

N/A N/A

No

Reverser.

One may be displayed on the DISPATCH page provided that the associated
thrust reverser is considered inoperative.

Refer to Item 78-30-01 Engine 1 Reverser, or Refer to Item 78-30-02 Engine 2

(4) The replacement specified in paragraph
(4) of EASA AD 2018-0234R1 is not required
by this AD.

(5) The “Remarks” section of EASA AD
2018-0234R1 does not apply.

(6) Where EASA AD 2018-0234R1 refers to
the “the MER,” that document is not required
by this AD, and it is not applicable to U.S.
operators.

(i) No Reporting Requirement

Although the service information
referenced in EASA AD 2018-0234R1,
specifies to submit certain information to the

manufacturer, this AD does not include that
requirement.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (k) of this AD. Information may be
emailed to: 9-ANM-116-AMOC-REQUESTS@

faa.gov. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or Airbus SAS’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(3) Required for Compliance (RC): For any
service information referenced in EASA AD
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2018-0234R1 that contain RC procedures and
tests: Except as required by paragraph (j)(2)
of this AD, RC procedures and tests must be
done to comply with this AD; any procedures
or tests that are not identified as RC are
recommended. Those procedures and tests
that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOG, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(k) Related Information

For more information about this AD,
contact Kathleen Arrigotti, Aerospace
Engineer, International Section, Transport
Standards Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206—-231-3218.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Aviation Safety Agency
(EASA) AD 2018-0234R1, dated November
13, 2018.

(ii) [Reserved]

(3) For information about EASA AD 2018—
0234R1, contact EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; telephone
+49 221 89990 6017; email ADs@
easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(4) You may view this EASA AD at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
EASA AD 2018-0234R1 may be found in the
AD docket on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2018-1064.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
December 21, 2018.
Jeffrey E. Duven,

Director, System Oversight Division, Aircraft
Certification Service.

[FR Doc. 2018—-28418 Filed 12—28-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2018-1065; Product
Identifier 2018—NM-170-AD; Amendment
39-19539; AD 2018-26-08]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Airbus SAS Model A320-214, A320—-
232, A320-233, A321-211 and A321—
231 airplanes. This AD was prompted
by an investigation that revealed that
the outer cylinder of a certain ram air
turbine (RAT) actuator was not properly
deburred in accordance with
manufacturing specifications. This AD
requires a replacement of affected RAT
actuators. We are issuing this AD to
address the unsafe condition on these
products.

DATES: This AD becomes effective
January 15, 2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 15, 2019.

We must receive comments on this
AD by February 14, 2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For the incorporation by reference
(IBR) material described in the ‘“‘Related
IBR Material Under 1 CFR part 51”
section in SUPPLEMENTARY INFORMATION,
contact European Aviation Safety
Agency (EASA), Konrad-Adenauer-Ufer
3, 50668 Cologne, Germany; telephone
+49 221 89990 1000; email ADs@

easa.europa.eu; internet
www.easa.europa.eu. You may find this
IBR material on the EASA website at
https://ad.easa.europa.eu. You may
view this IBR material at the FAA,
Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at http://
www.regulations.gov.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
1065; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations
(telephone 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3223.
SUPPLEMENTARY INFORMATION:

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2018-0256, dated November 28, 2018
(“EASA AD 2018-0256") (also referred
to as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCATI”), to correct an unsafe condition
for certain Airbus SAS Model A320-
214, A320-232, A320-233, A321-211
and A321-231 airplanes. The MCAI
states:

During acceptance test of a RAT actuator
P/N [part number] 764711C at the
manufacturer’s facility, it failed to extend.
Investigation results revealed that the
actuator outer cylinder had not been properly
de-burred in accordance with the
manufacturing specifications. This caused
blockage of the hydraulic circuit by metallic
parts, preventing the RAT from extending.

This condition, if not corrected, could lead
to failure of RAT deployment when required,
possibly resulting in reduced control of the
aeroplane.

To address this potential unsafe condition,
Airbus issued the SB [Airbus Service Bulletin
A320-29-1175, Revision 01, dated February
16, 2018], identifying the affected parts and
providing instructions for replacement, and
Hamilton Sundstrand, manufacturer of the
RAT actuator, issued the repair SB [UTC
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Aerospace Systems Service Bulletin
ERPS08A-29-6, dated August 29, 2016]
providing instructions for repair and
reidentification.

For the reasons described above, this
[EASA] AD requires replacement of the
affected parts with serviceable parts.

Related IBR Material Under 1 CFR Part
51

EASA AD 2018-0256 describes
procedures for replacing affected RAT
actuators with serviceable RAT
actuators. This material is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section, and
it is publicly available through the
EASA website.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI referenced above. We are issuing
this AD because we evaluated all
pertinent information and determined
the unsafe condition exists and is likely
to exist or develop on other products of
the same type design.

Requirements of This AD

This AD requires accomplishing the
actions specified in EASA AD 2018-
0256 described previously. This AD also
requires sending the inspection results
to Airbus SAS.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA worked with Airbus
and EASA to develop a process to use
certain EASA ADs as the primary source
of information for compliance with
requirements for corresponding FAA
ADs. As a result, EASA AD 2018-0256
will be incorporated by reference in the
FAA final rule. This AD would,
therefore, require compliance with the
provisions specified in EASA AD 2018-
0256, except for any differences
identified as exceptions in the
regulatory text of this AD. Service
information specified in EASA AD
2018-0256 that is required for
compliance with EASA AD 2018-0256
will be available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2018—
1065 after the FAA final rule is
published.

FAA'’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies waiving notice
and comment prior to adoption of this
rule because failure to deploy the RAT
during certain emergency conditions for
generation of hydraulic or electrical
power may result in reduced control of
the airplane. Therefore, we find good

cause that notice and opportunity for
prior public comment are impracticable.
In addition, for the reasons stated above,
we find that good cause exists for
making this amendment effective in less
than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2018-1065;
Product Identifier 2018-NM-170-AD"’
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD based on those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 7
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
11 work-hours X $85 per hoUr = $935 ......ociiiiiieieeee et $0 $935 $6,545
ESTIMATED COSTS OF ON-CONDITION ACTIONS *
Cost per
Labor cost Parts cost product
17 WOTK-hoUrs X $85 PEI NOUI = $1,445 ....ooiiiiiie ettt ettt e e et e e ae e beesa e sessaensesaeesesneensanns $0 $1,445

*Table does not include estimated costs for reporting.

We estimate that it would take about
1 work-hour per product to comply with
the on-condition reporting requirement
in this AD. The average labor rate is $85
per hour. Based on these figures, we
estimate the cost of reporting the
replacement on U.S. operators to be $85
per product.

According to the manufacturer, some
or all of the costs of this AD may be
covered under warranty, thereby

reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all known
costs in our cost estimate.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a

collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB control number. The control
number for the collection of information
required by this AD is 2120-0056. The
paperwork cost associated with this AD
has been detailed in the Costs of
Compliance section of this document
and includes time for reviewing
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instructions, as well as completing and
reviewing the collection of information.
Therefore, all reporting associated with
this AD is mandatory. Comments
concerning the accuracy of this burden
and suggestions for reducing the burden
should be directed to the FAA at 800
Independence Ave. SW, Washington,
DC 20591, ATTN: Information
Collection Clearance Officer, AES-200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2018-26-08 Airbus SAS: Amendment 39—
19539; Docket No. FAA-2018-1065;
Product Identifier 2018—NM-170—-AD.

(a) Effective Date

This AD becomes effective January 15,
2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus SAS Model
A320-214, A320-232, A320-233, A321-211,
and A321-231 airplanes; certificated in any
category; as identified in the European
Aviation Safety Agency (EASA) AD 2018—
0256, dated November 28, 2018 (“EASA AD
2018-0256").

(d) Subject

Air Transport Association (ATA) of
America Code 29, Hydraulic power.

(e) Reason

This AD was prompted by an investigation
that revealed that the outer cylinder of a
certain ram air turbine (RAT) actuator was
not properly deburred in accordance with
manufacturing specifications. We are issuing
this AD to address the improperly deburred
outer cylinder of the RAT actuator, which
could block the hydraulic circuit with
metallic parts and result in failure of the RAT
actuator to extend during certain emergency
conditions for generation of hydraulic or
electrical power, which may lead to reduced
control of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2018-0256.

(h) Exceptions to EASA AD 2018-0256

(1) For purposes of determining
compliance with the requirements of this AD:
Where EASA AD 2018-0256 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) The “Remarks” section of EASA AD
2018-0256 does not apply to this AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (j) of this AD. Information may be
emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or Airbus SAS’s EASA DOA. If approved by
the DOA, the approval must include the
DOA-authorized signature.

(3) Required for Compliance (RC): For any
service information referenced in EASA AD
2018-0256 that contain RC procedures and
tests: Except as required by paragraph (i)(2)
of this AD, RC procedures and tests
identified in the service information
referenced in EASA AD 2018-0256 must be
done to comply with this AD; any procedures
or tests that are not identified as RC are
recommended. Those procedures and tests
that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOG, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(4) Paperwork Reduction Act Burden
Statement: A federal agency may not conduct
or sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
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information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 1 hour per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW, Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—200.

(j) Related Information

For more information about this AD,
contact Sanjay Ralhan, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3223.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Aviation Safety Agency
(EASA) AD 2018-0256, dated November 28,
2018.

(i1) [Reserved]

(3) For information about EASA AD 2018—
0256, contact EASA, Konrad-Adenauer-Ufer
3, 50668 Cologne, Germany; telephone +49
221 89990 6017; email ADs@easa.europa.eu;
Internet www.easa.europa.eu. You may find
this EASA AD on the EASA website at
https://ad.easa.europa.eu.

(4) You may view this EASA AD at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
EASA AD 2018-0256 may be found in the
AD docket on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2018-1065.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
December 21, 2018.
Jeffrey E. Duven,

Director, System Oversight Division, Aircraft
Certification Service.

[FR Doc. 2018—-28419 Filed 12—28-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2018-0578; Airspace
Docket No. 18—AAL-10]

RIN 2120-AA66
Amendment of Class E Airspace;
Badami, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace extending upward from 1,200
feet above the surface at Badami
Airport, AK, and adds exclusionary
language to the legal description of the
airport to ensure the safety and
management of aircraft within the
National Airspace System. Also, the
geographic coordinates of the airport are
updated.
DATES: Effective 0901 UTC, February 28,
2019. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.
ADDRESSES: FAA Order 7400.11C,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to https://www.archives.gov/
federal-register/cfr/ibr-locations.html.
FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.
FOR FURTHER INFORMATION CONTACT:
Bonnie Malgarini, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 2200 S.
216th Street, Des Moines, WA 98198;
telephone (206) 231-2329.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the

authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class E airspace extending upward from
1,200 feet above the surface at Badami
Airport, AK, to support IFR operations
in standard instrument approach and
departure procedures at the airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (83 FR 46435; September 13,
2018) for Docket No. FAA-2018-0578 to
modify Class E airspace extending
upward from 1,200 feet above the
surface at Badami Airport, Badami, AK.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11C, dated August 13, 2018,
and effective September 15, 2018, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11C, Airspace Designations and
Reporting Points, dated August 13,
2018, and effective September 15, 2018.
FAA Order 7400.11C is publicly
available as listed in the ADDRESSES
section of this document. FAA Order
7400.11C lists Class A, B, C, D, and E
airspace areas, air traffic service routes,
and reporting points.

The Rule

The FAA is amending Title 14 Code
of Federal Regulations (14 CFR) part 71
by modifying Class E airspace extending
upward from 1,200 feet above the
surface at Badami Airport, Badami, AK.
This action also adds language to the
legal description of the airport to
exclude that airspace extending beyond
12 miles of the shoreline. This action is
necessary to support IFR operations in
standard instrument approach and
departure procedures at the airport.
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Additionally, an editorial change
made to the airport’s geographic
coordinates to brings them up to date
with the FAA’s aeronautical database.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and

effective September 15, 2018, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AAL AK E5 Badami, AK [Amended]

Badami Airport, AK

(Lat. 70°08"15” N, long. 147°01’50” W)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Badami Airport, AK; and that
airspace extending upward from 1,200 feet
above the surface within a 73-mile radius of
Badami Airport, AK, excluding that airspace
extending beyond 12 miles of the shoreline.

Issued in Seattle, Washington, on
December 19, 2018.
Byron Chew,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2018-28345 Filed 12—-28-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2017-0345; Airspace
Docket No. 17-AAL-1]

RIN 2120-AA66

Amendment of Class E Airspace for
the Following Alaska Towns; Barrow,
AK; Chevak, AK; Clarks Point, AK;
Elim, AK; and Golovin, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace extending upward from 1,200
feet above the surface in Alaska at Wiley
Post/Will Rogers Memorial Airport,
Barrow; Chevak Airport; Clarks Point
Airport; Elim Airport; and Golovin
Airport. This action adds exclusionary
language to the legal descriptions of
these airports to exclude Class E
airspace extending beyond 12 miles
from the shoreline, and ensures the
safety and management of aircraft
within the National Airspace System.
Also, an editorial change is made in the
associated airspace designation for
Chevak Airport.

DATES: Effective 0901 UTC, February 28,
2019. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11C,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to https://www.archives.gov/
federal-register/cfr/ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Bonnie Malgarini, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 2200 S.
216th Street, Des Moines, WA 98198;
telephone (206) 231-2329.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class E airspace extending upward from
1,200 feet above the surface at Wiley
Post/Will Rogers Memorial Airport,
Barrow; Chevak Airport, Clarks Point
Airport, Elim Airport, and Golovin
Airport, AK, to support IFR operations
in standard instrument approach and
departure procedures at these airports.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (83 FR 37774; August 2, 2018)
for Docket No. FAA—-2017-0345 to
amend Class E airspace extending
upward from 1,200 feet above the
surface at Wiley Post/Will Rogers
Memorial Airport, Barrow; Chevak
Airport, Clarks Point Airport, Elim
Airport, and Golovin Airport, AK, to
support IFR operations in standard
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instrument approach and departure
procedures at these airports. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11C, dated August 13, 2018,
and effective September 15, 2018, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11C, Airspace Designations and
Reporting Points, dated August 13,
2018, and effective September 15, 2018.
FAA Order 7400.11C is publicly
available as listed in the ADDRESSES
section of this document. FAA Order
7400.11C lists Class A, B, C, D, and E
airspace areas, air traffic service routes,
and reporting points.

The Rule

The FAA is amending to Title 14
Code of Federal Regulations (14 CFR)
part 71 by modifying Class E airspace
extending upward from 1,200 feet above
the surface at Wiley Post/Will Rogers
Memorial Airport, Barrow, AK; Chevak
Airport, Clarks Point Airport, Elim
Airport, and Golovin Airport, AK. This
action adds language to the legal
descriptions of these airports that reads
“excluding that airspace that extends
beyond 12 miles from the shoreline”.
An editorial change is also made to the
Chevak airspace designation removing
the city from the airport name to comply
with a change to FAA Order 7400.2L,
Procedures for Handling Airspace
Matters.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when

promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AAL AK E5 Barrow, AK [Amended]

Wiley Post/Will Rogers Memorial Airport,

AK

(Lat. 71°17°06” N; long. 156°46" 07” W)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of the Wiley Post/Will Rogers
Memorial Airport; and that airspace
extending upward from 1,200 feet above the
surface within a 73-mile radius of the Wiley
Post/Will Rogers Memorial Airport,
excluding that airspace extending beyond 12
miles of the shoreline.

AAL AKE5 Chevak, AK [Amended]

Chevak Airport, AK
(Lat. 61°32°27” N, long. 165°36’03” W)
That airspace extending upward from 700
feet above the surface within a 7.0-mile
radius of Chevak Airport; and that airspace

extending upward from 1,200 feet above the
surface within a 73-mile radius of Chevak
Airport, excluding that airspace extending
beyond 12 miles of the shoreline.

AAL AK E5 Clarks Point, AK [Amended]

Clarks Point Airport, AK

(Lat. 58°50°01” N, long. 158°31'46” W)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Clarks Point Airport; and that
airspace extending upward from 1,200 feet
above the surface within a 73-mile radius of
the Clarks Point Airport, excluding that
airspace extending beyond 12 miles of the
shoreline.

AAL AKE5 Elim, AK [Amended]

Elim Airport, AK

(Lat. 64°36'54” N, Long. 162°16"14” W)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Elim Airport, and within 3.7 miles
either side of the 015° bearing from the Elim
Airport, extending from the 6.8-mile radius,
to 12.6 miles north of Elim Airport; and that
airspace extending upward from 1,200 feet
above the surface within a 74-mile radius of
the Elim Airport, excluding that airspace
extending beyond 12 miles of the shoreline.

AAL AK E5 Golovin, AK [Amended]

Golovin Airport, AK

(Lat. 64°33’02” N, long. 163°00°26” W)

That airspace extending upward from 700
feet above the surface within a 7.4-mile
radius of Golovin Airport, and that airspace
extending upward from 1,200 feet above the
surface within a 30-mile radius of lat.
64°4347” N, long. 163°15'17” W and a 30-
mile radius of lat. 64°17’57” N, long.
163°01'41” W, excluding that airspace
extending beyond 12 miles of the shoreline.

Issued in Seattle, Washington, December
19, 2018.
Byron Chew,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2018-28346 Filed 12—-28-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 5f

[TD 9845]

RIN 1545-BG91

Public Approval of Tax-Exempt Private
Activity Bonds

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulation.

SUMMARY: This document contains final
regulations on the public approval
requirement applicable to tax-exempt
private activity bonds issued by State
and local governments. The final
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regulations update and replace existing
regulations to address statutory changes,
streamline the public approval process,
and reduce administrative burdens. The
final regulations affect State and local
governments that issue tax-exempt
private activity bonds.

DATES: Effective date: These regulations

are effective December 31, 2018.
Applicability date: For dates of

applicability, see § 1.147(f)-1(h).

FOR FURTHER INFORMATION CONTACT:

Spence Hanemann, (202) 317-6980 (not

a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under OMB Control Number
1545-2185. The collection of
information in these final regulations is
the requirement in § 1.147(f)-1 that
certain information be contained in a
public notice or public approval and,
consequently, disclosed to the public.
This information is required to meet the
statutory public approval requirement
provided in section 147(f) of the Internal
Revenue Code.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains amendments
to 26 CFR part 1 under section 147(f) of
the Internal Revenue Code of 1986
(Code) and 26 CFR part 5f under section
103(k) of the Internal Revenue Code of
1954 (1954 Code). In the Tax Equity and
Fiscal Responsibility Act of 1982
(TEFRA), Public Law 97-248, 96 Stat.
324, Congress redesignated subsection
(k) of section 103 of the 1954 Code as
subsection (1) and inserted a new
subsection (k) that imposed a public
approval requirement on tax-exempt
industrial development bonds. On May

11, 1983, the Department of the
Treasury (Treasury Department) and the
IRS published in the Federal Register
(48 FR 21115) temporary regulations
under section 103(k) of the 1954 Code
(TD 7892) (Existing Regulations). See
§5£.103-2. A notice of proposed
rulemaking (LR-221-82) by cross-
reference to the temporary regulations
was published in the Federal Register
(48 FR 21166) on the same day.

In the Tax Reform Act of 1986 (1986
Tax Act), Public Law 99-514, 100 Stat.
2085, Congress reorganized the tax-
exempt bond provisions and carried
forward the public approval
requirement of section 103 (k) of the
1954 Code in expanded form in section
147(f) of the Code. In section 147(f),
Congress extended the public approval
requirement to apply to all types of tax-
exempt private activity bonds, as
provided in section 141(e). The
legislative history of the 1986 Tax Act
states that ‘‘[t]he conferees intend that,
to the extent not amended, all principles
of present law continue to apply under
the reorganized provisions.” H.R. Rep.
No. 99-841, at II-686 (1986) (Conf.
Rep.). Thus, the Existing Regulations in
§ 5f.103-2 remained in effect even after
the 1986 Tax Act became law.

On September 9, 2008, the Treasury
Department and the IRS published a
notice of proposed rulemaking (REG—
128841-07) in the Federal Register (73
FR 52220) that proposed regulations to
amend and supplement the Existing
Regulations (2008 Proposed
Regulations). The Treasury Department
and the IRS received public comments
on the 2008 Proposed Regulations and
held a public hearing on January 26,
2009. On September 28, 2017, the
Treasury Department and the IRS
withdrew the 2008 Proposed
Regulations and published a second
notice of proposed rulemaking (REG—
128841-07) in the Federal Register (82
FR 45233) (2017 Proposed Regulations).
The Treasury Department and the IRS
received comments on the 2017
Proposed Regulations but did not hold
a public hearing because none was
requested. After consideration of all of
the comments, the 2017 Proposed
Regulations are adopted as amended by
this Treasury decision (Final
Regulations).

Summary of Comments and
Explanation of Revisions

This section discusses the public
comments received on the 2017

Proposed Regulations and explains the
revisions made in the Final Regulations
in response to those comments.

1. Section 1.147(f)-1(d): Public Hearing
and Reasonable Public Notice

Under the 2017 Proposed Regulations,
an issue of private activity bonds is
approved by a governmental unit if a
qualifying elected representative of that
governmental unit approves the issue
following a public hearing for which
there was reasonable public notice. For
this purpose, a public hearing is
generally defined as a forum that
provides a reasonable opportunity for
interested individuals to express their
views, orally or in writing, on the
proposed issue of bonds and the
location and nature of the proposed
project to be financed. Reasonable
public notice generally means a
published notice that is reasonably
designed to inform residents of the
approving governmental unit, including
residents of the issuing unit and the
host governmental unit where a project
is to be located, of the proposed issue.

A. Public Hearing

The 2017 Proposed Regulations
provided that a governmental unit may
impose reasonable requirements on
persons who wish to participate in a
public hearing, such as a requirement
that persons desiring to speak at the
hearing make a written request to speak
at least 24 hours before the hearing. One
commenter suggested that the Final
Regulations allow a governmental unit
to cancel a scheduled public hearing if
the governmental unit received no
timely requests to participate in the
hearing and published a supplemental
public notice. However, section
147(f)(2)(B)(i) specifically requires a
public hearing before an elected official
may approve the issue. Furthermore,
members of the public may not always
provide timely notice of their intent to
participate in a public hearing and, in
such cases, canceling the hearing could
frustrate the purpose of the public
hearing requirement. Therefore, the
Treasury Department and the IRS have
concluded that the Final Regulations
should not disregard the express
requirement of holding a public hearing
in section 147(f)(2)(B)(i) by permitting a
governmental unit to cancel a public
hearing. Accordingly, the Final
Regulations do not adopt this comment.
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Other commenters suggested
alternative means to satisfy the public
hearing requirement. One commenter
suggested allowing a public hearing by
teleconference or webinar. The Treasury
Department and the IRS have
determined that, although these
technologies may be effective for other
purposes, they cannot replace a
conventional public hearing conducted
in-person because they are not
sufficiently reliable, publicly available,
susceptible to public response, or
uniform in their features and operation.
Another commenter suggested allowing
a public hearing performed for any other
federal, state, or local purpose to satisfy
the public hearing requirement under
section 147(f), regardless of the
procedures by which the organizer
publishes notice or conducts the
hearing. The Final Regulations defer to
a certain degree to state and local
procedures for conducting a public
hearing and publishing notice of that
hearing. See § 1.147(f)-1(d)(3) and
(d)(4)(iv) of the Final Regulations.
Furthermore, to the extent that a hearing
conducted for another governmental
purpose satisfies all of the requirements
of section 147(f) and the Final
Regulations, such a hearing may serve
for both purposes. The Treasury
Department and the IRS have
determined, however, that state and
local procedures may not supersede a
specific requirement of the Final
Regulations. Accordingly, the Final
Regulations do not adopt either of these
comments.

B. Reasonable Public Notice

The Existing Regulations provide that
public notice is presumed reasonable if
published no fewer than 14 days before
the hearing. The 2008 Proposed
Regulations proposed to shorten this
minimum notice period from 14 days to
seven days. The 2017 Proposed
Regulations proposed to retain the 14-
day period between notice and hearing,
citing a statement in the legislative
history of TEFRA referring to such a
time period. Several commenters
recommended shortening this minimum
notice period to seven days before the
public hearing, as proposed in 2008.
These commenters noted that, although
a portion of the legislative history
includes a reference to a 14-day notice
period, the statute does not require it.
Commenters also reasoned that the
substantial increases in the speed at
which information spreads to individual
members of the public and advances in
technology since the original enactment
of this public approval requirement in
1982 should warrant a shorter public
notice period. Accordingly, the Final

Regulations adopt this comment. The
Final Regulations treat notice as
presumed to be reasonably designed to
inform residents of an approving
governmental unit if, among other
things, the notice is given no fewer than
seven days before the public hearing.

The 2017 Proposed Regulations
proposed to treat notice as presumed to
be reasonably designed to inform
residents of an approving governmental
unit if, among other things, the notice
was posted to the approving
governmental unit’s public website.
Many commenters supported this
proposed rule. Some commenters
suggested modifications to this rule.
Several commenters noted that issuers
that issue bonds on behalf of a
governmental unit may be unable to use
this rule as proposed. The proposed rule
would permit publication on the
website of the approving governmental
unit, but an on-behalf-of issuer (such as
a constituted authority that acts on
behalf of a city or county) may not have
the authority to post content to the
approving governmental unit’s website.
Commenters suggested permitting
publication of a public notice on the
website of the on-behalf-of issuer as an
alternative to the website of the
approving governmental unit. The Final
Regulations adopt this comment. The
Final Regulations provide that, for an
issuer approval by an issuer that acts on
behalf of a governmental unit, public
notice may be posted on the public
website of either the on-behalf-of issuer
or the approving governmental unit.

The 2017 Proposed Regulations
required that, for public notices by
website, a governmental unit also offer
a reasonable alternative notice method
for residents without access to the
internet. Commenters presented
evidence that more people regularly use
the internet than use a particular
newspaper, radio station, or television
station. These commenters
recommended removing the
requirement for an alternative notice
method in the case of publication by
website. The Final Regulations adopt
this comment and eliminate the
requirement for an alternative method of
obtaining the information in a website
notice.

Further, to address concerns that a
public notice posted on a large, complex
website may be difficult for the
intended recipients of that public notice
to locate, the Final Regulations clarify
that a public notice must be posted on
the governmental unit’s primary public
website in an area of that website that
is used to inform its residents about
events affecting the residents. In
addition, issuers remain responsible for

maintaining records showing that a
public notice containing the requisite
information was timely posted to an
appropriate website. See § 1.6001-1.

The 2017 Proposed Regulations
included a provision in § 1.147(f)-
1(d)(4)(iv) that presumed notice to be
reasonable if, among other things, the
notice was given in a way permitted
under a general state law for providing
public notice of a public hearing held by
the approving governmental unit. The
2017 Proposed Regulations also
included a provision in § 1.147(f)-
1(d)(3) that treated a public hearing
performed in compliance with state
procedural requirements as meeting the
public hearing requirements of section
147(f) except to the extent in conflict
with a specific requirement of the
proposed regulations. One commenter
expressed a concern that these two
provisions were inconsistent. The
Treasury Department and the IRS have
determined that these two provisions of
the 2017 Proposed Regulations are not
inconsistent. In this regard, § 1.147(f)-
1(d)(3) addresses public hearings and
§1.147(f)-1(d)(4) addresses public
notices. Upon consideration of this
comment and in response to concerns
raised about the accessibility of notices
given under state laws, the Final
Regulations clarify that notice given in
a way a state permits under a general
law must still be reasonably accessible
to the residents of the approving
governmental unit.

2. Section 1.147(f)-1(e): Applicable
Elected Representative

The 2017 Proposed Regulations
provided that an applicable elected
representative of the approving
governmental unit may execute a public
approval. The 2017 Proposed
Regulations provided that the applicable
elected representative of a governmental
unit consists of any one of the
following: (1) The governmental unit’s
elected legislative body; (2) the
governmental unit’s chief elected
executive officer; (3) in the case of a
state, the chief elected legal officer of
the state’s executive branch of
government; or (4) any official elected
by the voters of the governmental unit
and designated by the governmental
unit’s chief elected executive officer or
by state or local law to approve issues
for the governmental unit. One
commenter suggested expanding the
definition of an applicable elected
representative to include the chairman
of the governing board of a conduit
issuer, if that person is appointed by an
elected official to execute public
approvals and empowered to approve a
bond resolution to authorize an issuance
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of private activity bonds. The 2017
Proposed Regulations reflected the
statutory definition of an applicable
elected representative in section 147(f).
This statutory definition generally
requires that an applicable elected
representative be either an elected
official or a body comprised of elected
officials. Under section 147(f)(2)(E)(i),
the statute allows an appointee of an
elected official to serve as an applicable
elected representative only in the event
that the office of an applicable elected
representative is vacated and only for
the remaining term of the elected
official who vacated that office. The
Treasury Department and the IRS have
determined that expanding the statutory
definition of applicable elected
representative to permit the appointee
of an elected official to qualify as an
applicable elected representative on a
permanent basis would be inconsistent
with the purpose and content of the
statute. Accordingly, the Final
Regulations adopt this provision as
proposed.

3. Section 1.147(f)-1(f): Contents of
Notice and Approval

The 2017 Proposed Regulations
provided that a project was within the
scope of a public approval if the
requisite public notice and the approval
contained a general functional
description of the project, the maximum
stated principal amount of bonds to be
issued to finance the project, the name
of the initial owner or principal user of
the project, and a general description of
the project’s location. The 2017
Proposed Regulations further provided
that a substantial deviation between the
information required to be provided in
the notice and approval and the actual
use of proceeds of the issue generally
would cause that issue to fail to meet
the public approval requirement.

A. Contents of Notice and Approval:
Maximum Stated Principal Amount of
Bonds

The 2017 Proposed Regulations
provided that the public notice and
public approval must include the
maximum stated principal amount of
the issue of private activity bonds to be
issued to finance the project. The 2017
Proposed Regulations clarified that, if
an issue financed multiple projects, the
notice and approval must specify
separately the maximum stated
principal amount of bonds to be issued
to finance each separate project. The
2017 Proposed Regulations further
provided that a deviation between the
maximum stated principal amount of
bonds to be used to finance a project
that is specified in the notice and

approval and the stated principal
amount of bonds actually used to
finance that project is an insubstantial
deviation if that actual stated principal
amount is no more than ten percent
(10%) greater than the amount in the
notice and approval or any amount less
than the amount in the notice and
approval.

One commenter suggested the notice
and approval should require only the
aggregate maximum stated principal
amount of the bonds of the issue to be
used to finance all of the projects
financed by the issue. Another
commenter similarly suggested that a
deviation between the maximum stated
principal amount of the bonds to be
used to finance a project as provided in
the notice and approval and the actual
stated principal amount of the bonds so
used be calculated with respect to the
issue as a whole rather than
individually for each project. The
Treasury Department and the IRS have
determined that the relative principal
amounts within an issue to be spent on
each separate project are relevant
information for this public approval
process. The approximate amount of
money used to fund a particular project
is evidence of the scope of that project
and the project’s potential impact on the
local community. By contrast, the
aggregate maximum stated principal
amount of bonds financing all projects
financed by an issue is essentially the
stated principal amount of the issue and
conveys little additional information
about the relative scopes of the
particular projects in multiple-project
financings. Accordingly, the Final
Regulations do not adopt these
comments.

One commenter suggested clarifying
that the maximum stated principal
amount of bonds used to finance a
project may be determined on any
reasonable basis and may take into
account contingencies, such as cost
overruns or failures to receive
construction approvals, without regard
to whether the occurrence of any such
contingency is reasonably expected at
the time of the notice or approval. Such
a rule would give issuers the flexibility
to account for uncertainties that may
arise after the bonds are issued, and the
prohibition against a substantial
deviation would assure the accuracy of
the public approval information to an
acceptable degree. The Final
Regulations adopt this comment.

One commenter suggested changing
the term ““maximum stated principal
amount” of bonds to “maximum stated
par amount” of bonds. The Treasury
Department and the IRS have
determined that, for this purpose, these

two terms have the same meaning. The
Final Regulations do not adopt this
comment and retain the term
“maximum stated principal amount” as
proposed.

B. Contents of Notice and Approval:
Initial Owner or Principal User

The 2017 Proposed Regulations
provided that a project was within the
scope of a public approval if the public
notice and approval included the name
of the expected initial legal owner or
principal user of the project or,
alternatively, the name of the true
beneficial party of interest for such legal
owner or user. One commenter
suggested clarifying that a general
partner of a partnership that owns a
project may be treated as a true
beneficial party of interest for this
purpose. Recognizing that limited
partnership ownership structures are
common among exempt facilities under
section 142, the Treasury Department
and the IRS have determined that this
clarification is warranted. Accordingly,
the Final Regulations adopt this
comment and include an example
clarifying that a public notice and
approval may name a general partner of
an owner of a project as a true beneficial
party of interest.

C. Contents of Notice and Approval:
Project Location

The Existing Regulations provide that
a facility is within the scope of a public
approval if the public notice and
approval contain the prospective
location of the facility by its street
address or, if none, by a general
description designed to inform readers
of its specific location. The 2017
Proposed Regulations required that the
public notice and approval include a
general description of the prospective
location of the project by street address,
reference to boundary streets or other
geographic boundaries, or other
description of the specific geographic
location that is reasonably designed to
inform readers of the location. One
commenter raised a concern that the
phrase “specific geographic location” in
the 2017 Proposed Regulations would
be more restrictive than the language in
the Existing Regulations and would be
burdensome for projects located at well-
known landmarks, which may be
widely recognized by their public name
but may not have a street address or
identifiable geographic boundaries. The
Treasury Department and the IRS do not
agree with the comment because, as
noted above, the 2017 Proposed
Regulations and the Existing
Regulations both call for a general
description of the specific location. The
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Final Regulations adopt this provision
as proposed.

D. Special Rule for Pooled Financings
With Qualified 501(c)(3) Bonds

For qualified 501(c)(3) bonds issued
to finance pooled loan programs that are
described in section 147(b)(4)(B), the
2017 Proposed Regulations provided a
special, two-stage public approval
process. At the time that such bonds are
issued, the issuer may have only limited
information about the projects to be
financed. Thus, for the first stage of
public approvals occurring before the
qualified 501(c)(3) bonds are issued, the
2017 Proposed Regulations allowed the
public notice and approval to include
limited general information about
projects to be financed, such as the
maximum stated principal amount of
bonds expected to finance loans to
section 501(c)(3) organizations or
governmental units and a general
description of the types of projects to be
financed with those loans (for example,
hospital facilities or college facilities).
For the second stage of public approvals
for these financings, before the issuer
originates a loan to a section 501(c)(3)
organization or governmental unit, the
2017 Proposed Regulations required a
supplemental public approval satisfying
the ordinary requirements of section
147(f) for the bonds financing that loan.
One commenter recommended that no
host approval be required at the time of
the limited pre-issuance public approval
before the qualified 501(c)(3) bonds are
issued because the specific project
information may be unknown at that
time. The Final Regulations adopt this
comment. Under the Final Regulations,
for this type of financing, an issuer may
either meet the general rules on the
public approval requirement or,
alternatively, at the issuer’s option, may
meet the special rules for a two-stage
public approval process that reflects
adoption of this comment. In particular,
under this optional two-stage public
approval process, a pre-issuance issuer
approval is required and a supplemental
post-issuance public approval,
including issuer approval and host
approval, is required.

E. Timing of Hearing and Approval

The 2017 Proposed Regulations
provided a safe harbor for the minimum
period of time between a notice of
public hearing and the public hearing.
The 2017 Proposed Regulations also
provided that the approved bonds must
be issued within a certain period of time
after the public approval. Neither the
Existing Regulations nor the 2017
Proposed Regulations restrict the period
of time between a public hearing and a

public approval. One commenter
suggested that the Final Regulations
impose a one-year maximum time
period between a public hearing and a
valid public approval. The Treasury
Department and the IRS have
determined that, although a period of
one year between a public hearing and
a public approval is reasonable, a longer
period may be reasonable in some
circumstances. Further, no such
maximum period was proposed.
Accordingly, the Final Regulations do
not adopt this comment.

4. Section 1.147(f)-1(g): Definitions

The Existing Regulations define a
facility to mean a tract or adjoining
tracts of land, the improvements
thereon, and any personal property used
in connection with such real property.
The Existing Regulations further
provide that non-adjoining tracts of land
may be treated as one facility only if
they are used in an “integrated
operation.” The 2017 Proposed
Regulations use the term “project”
rather than “facility” and generally
define a project as one or more capital
projects or facilities, including land,
buildings, equipment, and other
property, to be financed with an issue,
that are located on the same site, or
adjacent or proximate sites used for
similar purposes. This proposed
definition of project was intended to
afford flexibility for a single project to
extend beyond a single tract or
adjoining tracts of land, such as the case
of a college campus on adjacent or
proximate sites. Because of the potential
difficulty of determining whether
facilities are used in an integrated
operation, the 2017 Proposed
Regulations proposed to remove the
provision of the Existing Regulations
that allowed financed assets on non-
adjoining tracts of land to be treated as
one facility if those assets were used in
an integrated operation.

One commenter noted that, under the
2017 Proposed Regulations, two
financed properties that are located on
non-proximate sites could not be part of
a single project, whereas two such
financed properties could be part of a
single facility under the Existing
Regulations if the properties were part
of an integrated operation. The
commenter suggested that this aspect of
the definition of project in the 2017
Proposed Regulations was more
burdensome than the definition of
facility in the Existing Regulations. In
general, the 2017 Proposed Regulations
would provide greater flexibility to
permit a greater physical distance
between the sites included in a project
than would the Existing Regulations, as

the 2017 Proposed Regulations would
permit a single project to include
financed property at sites that are
proximate but not adjoining. The Final
Regulations generally adopt this more
flexible definition of project from the
2017 Proposed Regulations. In addition,
to address this commenter’s concern,
the Final Regulations also retain the
longstanding “integrated operations”
standard from the Existing Regulations
to allow capital projects or facilities that
are located on non-proximate sites to be
treated as a one project if those capital
projects or facilities are used in an
integrated operation.

The same commenter also suggested
adopting the very broad definition of
project from a different context
involving mixed-use projects under
§ 1.141-6(a)(3), which generally
includes any facilities or capital projects
financed in whole or in part with
proceeds of the issue. The commenter
reasoned that the requirement in the
2017 Proposed Regulations that the
public notice and approval include the
maximum stated principal amount of
the issue to be used to finance each
project would lock an issuer into a
specific allocation of bond proceeds to
the project as defined in section 147(f),
whereas § 1.141-6 would permit
floating allocations of bond proceeds to
financed property in certain cases.
These two definitions of project serve
rules with different purposes, and the
different definitions reflect those
purposes. The Treasury Department and
the IRS have determined that, if the
public notice and approval presented
this information as an aggregate of all
property financed by the issue, members
of the public and approving officials
would be unable to extract and evaluate
the portions of the aggregate relevant to
their respective roles in the public
approval process. The Final Regulations
do not adopt this comment.

5. Section 1.147(f)-1(h): Applicability of
the Final Regulations

The Final Regulations apply to bonds
issued pursuant to a public approval
occurring on or after April 1, 2019. In
addition, in response to public
comments, an issuer may apply the
provisions of § 1.147(f)-1(f)(6) of the
Final Regulations (regarding deviations
in public approval information) in
whole, but not in part, to bonds issued
pursuant to a public approval occurring
before April 1, 2019.

Special Analyses

This regulation is not subject to
review under section 6(b) of Executive
Order 12866 pursuant to the
Memorandum of Agreement (April 11,
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2018) between the Department of the
Treasury and the Office of Management
and Budget regarding review of tax
regulations. It is hereby certified that
these regulations will not have a
significant economic impact on a
substantial number of small entities.
The Existing Regulations provide
guidance on the minimum
informational content, procedures, and
timing for the statutorily required public
notices, public hearings, and public
approvals. Although the Final
Regulations are expected to affect a
significant number of small state or
local governmental units that issue tax-
exempt private activity bonds, the Final
Regulations are not expected to have a
significant economic effect on those
governmental units because the Final
Regulations generally would streamline
and simplify the Existing Regulations in
various respects to reduce the
administrative burdens of meeting the
statutory public approval requirement.
For example, the Final Regulations,
unlike the Existing Regulations, would
permit publication of public notice by
website to reduce costs associated with
print publication or radio or television
broadcast, reduce the information
required to be contained in public
notice and public approval for certain
types of bonds, liberalize the
consequences of insubstantial changes
in project information, and permit
curative actions to address certain
circumstances in which finished
projects differ from descriptions
provided in the public notice or public
approval. Accordingly, a regulatory
flexibility analysis is not required.
Pursuant to section 7805(f) of the Code,
the 2017 Proposed Regulations
preceding the Final Regulations were
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business. No comments
were received.

Drafting Information

The principal authors of these
regulations are Spence Hanemann of the
Office of Associate Chief Counsel
(Financial Institutions and Products)
and Vicky Tsilas, formerly of the Office
of Associate Chief Counsel (Financial
Institutions and Products). However,
other personnel from the Treasury
Department and the IRS participated in
their development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 5f

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 5f
are amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.147(f)-1 is added to
read as follows:

§1.147(f)-1 Public approval of private
activity bonds.

(a) In general. Interest on a private
activity bond is excludable from gross
income under section 103(a) only if the
bond meets the requirements for a
qualified bond as defined in section
141(e) and other applicable
requirements provided in section 103.
In order to be a qualified bond as
defined in section 141(e), among other
requirements, a private activity bond
must meet the requirements of section
147(f). A private activity bond meets the
requirements of section 147(f) only if
the bond is publicly approved pursuant
to paragraph (b) of this section or the
bond qualifies for the exception for
refunding bonds in section 147(f)(2)(D).

(b) Public approval requirement—(1)
In general. Except as otherwise
provided in this section, a bond meets
the requirements of section 147(f) if,
before the issue date, the issue of which
the bond is a part receives issuer
approval and host approval (each a
public approval) as defined in
paragraphs (b)(2) and (3) of this section
in accordance with the method and
process set forth in paragraphs (c)
through (f) of this section.

(2) Issuer approval. Except as
otherwise provided in this section,
issuer approval means an approval that
meets the requirements of this
paragraph (b)(2). Either the
governmental unit that issues the issue
or the governmental unit on behalf of
which the issue is issued must approve
the issue. For this purpose, §1.103-1
applies to the determination of whether
an issuer issues bonds on behalf of
another governmental unit. If an issuer
issues bonds on behalf of more than one
governmental unit (for example, in the
case of an authority that acts for two
counties), any one of those
governmental units may provide the
issuer approval.

(3) Host approval. Except as otherwise
provided in this section, host approval

means an approval that meets the
requirements of this paragraph (b)(3).
Each governmental unit the geographic
jurisdiction of which contains the site of
a project to be financed by the issue
must approve the issue. If, however, the
entire site of a project to be financed by
the issue is within the geographic
jurisdiction of more than one
governmental unit within a State
(counting the State as a governmental
unit within such State), then any one of
those governmental units may provide
host approval for the issue for that
project. For purposes of the host
approval, if a project to be financed by
the issue is located within the
geographic jurisdiction of two or more
governmental units but not entirely
within any one of those governmental
units, each portion of the project that is
located entirely within the geographic
jurisdiction of the respective
governmental units may be treated as a
separate project. The issuer approval
provided pursuant to paragraph (b)(2) of
this section may be treated as a host
approval if the governmental unit
providing the issuer approval is also a
governmental unit eligible to provide
the host approval pursuant to this
section.

(4) Special rule for host approval of
airports or high-speed intercity rail
facilities. Pursuant to a special rule in
section 147(f)(3), if the proceeds of an
issue are to be used to finance a project
that consists of either facilities located
at an airport (within the meaning of
section 142(a)(1)) or high-speed intercity
rail facilities (within the meaning of
section 142(a)(11)) and the issuer of that
issue is the owner or operator of the
airport or high-speed intercity rail
facilities, the issuer is the only
governmental unit that is required to
provide the host approval for that
project.

(5) Special rule for issuer approval of
scholarship funding bond issues and
volunteer fire department bond issues.
In the case of a qualified scholarship
funding bond as defined in section
150(d)(2), the governmental unit that
made a request described in section
150(d)(2)(B) with respect to the issuer of
the bond is the governmental unit on
behalf of which the bond was issued for
purposes of the issuer approval. If more
than one governmental unit within a
State made a request described in
section 150(d)(2)(B), the State or any
such requesting governmental unit may
be treated as the governmental unit on
behalf of which the bond was issued for
purposes of the issuer approval. In the
case of a bond of a volunteer fire
department treated as a bond of a
political subdivision of a State under
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section 150(e), the political subdivision
described in section 150(e)(2)(B) with
respect to that volunteer fire department
is the governmental unit on behalf of
which the bond is issued for purposes
of the issuer approval.

(6) Special rules for host approval of
mortgage revenue bonds, student loan
bonds, and certain qualified 501(c)(3)
bonds. In the case of a mortgage revenue
bond (as defined in paragraph (g)(5) of
this section), a qualified student loan
bond as defined in section 144(b), and
the portion of an issue of qualified
501(c)(3) bonds as defined in section
145 that finances working capital
expenditures, the issue or portion of the
issue must receive an issuer approval
but no host approval is necessary. See
also paragraph (f)(5) of this section,
providing certain optional alternative
special rules for certain qualified
501(c)(3) bonds for pooled loan
financings described in section
147(b)(4)(B).

(c) Method of public approval. The
method of public approval of an issue
must satisfy either paragraph (c)(1) or
(2) of this section. An approval may
satisfy the requirements of this
paragraph (c) without regard to the
authority under State or local law for
the acts constituting that approval.

(1) Applicable elected representative.
An applicable elected representative of
the approving governmental unit
approves the issue following a public
hearing for which there was reasonable
public notice.

(2) Voter referendum. A voter
referendum of the approving
governmental unit approves the issue.

(d) Public hearing and reasonable
public notice—(1) Public hearing. Public
hearing means a forum providing a
reasonable opportunity for interested
individuals to express their views,
orally or in writing, on the proposed
issue of bonds and the location and
nature of the proposed project to be
financed.

(2) Location of the public hearing. The
public hearing must be held in a
location that, based on the facts and
circumstances, is convenient for
residents of the approving governmental
unit. The location of the public hearing
is presumed convenient for residents of
the unit if the public hearing is located
in the approving governmental unit’s
capital or seat of government. If more
than one governmental unit is required
to hold a public hearing, the hearings
may be combined as long as the
combined hearing affords the residents
of all of the participating governmental
units a reasonable opportunity to be
heard. The location of any combined
hearing is presumed convenient for

residents of each participating
governmental unit if it is no farther than
100 miles from the seat of government
of each participating governmental unit
beyond whose geographic jurisdiction
the hearing is conducted.

(3) Procedures for conducting the
public hearing. In general, a
governmental unit may select its own
procedure for a public hearing, provided
that interested individuals have a
reasonable opportunity to express their
views. Thus, a governmental unit may
impose reasonable requirements on
persons who wish to participate in the
hearing, such as a requirement that
persons desiring to speak at the hearing
make a written request to speak at least
24 hours before the hearing or that they
limit their oral remarks to a prescribed
time. For this purpose, it is unnecessary,
for example, that the applicable elected
representative of the approving
governmental unit be present at the
hearing, that a report on the hearing be
submitted to that applicable elected
representative, or that State
administrative procedural requirements
for public hearings be observed. Except
to the extent State procedural
requirements for public hearings are in
conflict with a specific requirement of
this section, a public hearing performed
in compliance with State procedural
requirements satisfies the requirements
for a public hearing in this paragraph
(d). A public hearing may be conducted
by an individual appointed or employed
to perform such function by the
governmental unit or its agencies, or by
the issuer. Thus, for example, for bonds
to be issued by an authority that acts on
behalf of a county, the hearing may be
conducted by the authority, the county,
or an appointee of either.

(4) Reasonable public notice.
Reasonable public notice means notice
that is reasonably designed to inform
residents of an approving governmental
unit, including the issuing
governmental unit and the
governmental unit in whose geographic
jurisdiction a project is to be located, of
the proposed issue. The notice must
state the time and place for the public
hearing and contain the information
required by paragraph (f)(2) of this
section. Notice is presumed to be
reasonably designed to inform residents
of an approving governmental unit if it
satisfies the requirements of this
paragraph (d)(4) and is given no fewer
than seven (7) calendar days before the
public hearing in one or more of the
ways set forth in paragraphs (d)(4)(i)
through (iv) of this section.

(i) Newspaper publication. Public
notice may be given by publication in
one or more newspapers of general

circulation available to the residents of
the governmental unit.

(i1) Radio or television broadcast.
Public notice may be given by radio or
television broadcast to the residents of
the governmental unit.

(i11) Governmental unit website
posting. Public notice may be given by
electronic posting on the approving
governmental unit’s primary public
website in an area of that website used
to inform its residents about events
affecting the residents (for example,
notice of public meetings of the
governmental unit). In the case of an
issuer approval of an issue issued by an
on-behalf-of issuer that acts on behalf of
a governmental unit, such notice may be
posted on the public website of the on-
behalf-of issuer as an alternative to the
public website of the approving
governmental unit.

(iv) Alternative State law public
notice procedures. Public notice may be
given in a way that is permitted under
a general State law for public notices for
public hearings for the approving
governmental unit, provided that the
public notice is reasonably accessible.

(e) Applicable elected
representative—(1) In general—(i)
Definition of applicable elected
representative. The applicable elected
representative of a governmental unit
means—

(A) The governmental unit’s elected
legislative body;

(B) The governmental unit’s chief
elected executive officer;

(C) In the case of a State, the chief
elected legal officer of the State’s
executive branch of government; or

(D) Any official elected by the voters
of the governmental unit and designated
for purposes of this section by the
governmental unit’s chief elected
executive officer or by State or local law
to approve issues for the governmental
unit.

(ii) Elected officials. For purposes of
paragraphs (e)(1)(i)(B), (C), and (D) of
this section, an official is considered
elected only if that official is popularly
elected at-large by the voters of the
governmental unit. If an official
popularly elected at-large by the voters
of a governmental unit is appointed or
selected pursuant to State or local law
to be the chief executive officer of the
unit, that official is deemed to be an
elected chief executive officer for
purposes of this section but for no
longer than the official’s tenure as an
official popularly elected at-large.

(iii) Legislative bodies. In the case of
a bicameral legislature that is popularly
elected, both chambers together
constitute an applicable elected
representative. Absent designation
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under paragraph (e)(1)(i)(D) of this
section, however, neither such chamber
independently constitutes an applicable
elected representative. If multiple
elected legislative bodies of a
governmental unit have independent
legislative authority, the body with the
more specific authority relating to the
issue is the only legislative body that is
treated as an elected legislative body
under paragraph (e)(1)(i)(A) of this
section.

(2) Governmental unit with no
applicable elected representative—(i) In
general. The applicable elected
representatives of a governmental unit
with no applicable elected
representative (but for this paragraph
(e)(2) and section 147(f)(2)(E)(ii)) are the
applicable elected representatives of the
next higher governmental unit (with an
applicable elected representative) from
which the governmental unit derives its
authority. Except as otherwise provided
in this section, any governmental unit
from which the governmental unit with
no applicable elected representative
derives its authority may be treated as
the next higher governmental unit
without regard to the relative status of
such higher governmental unit under
State law. A governmental unit derives
its authority from another governmental
unit that—

(A) Enacts a specific law (for example,
a provision in a State constitution,
charter, or statute) by or under which
the governmental unit is created;

(B) Otherwise empowers or approves
the creation of the governmental unit; or

(C) Appoints members to the
governing body of the governmental
unit.

(ii) Host approval. For purposes of a
host approval, a governmental unit may
be treated as the next higher
governmental unit only if the project is
located within its geographic
jurisdiction and eligible residents of the
unit are entitled to vote for its
applicable elected representatives.

(3) On behalf of issuers. In the case of
an issuer that issues bonds on behalf of
a governmental unit, the applicable
elected representative is any applicable
elected representative of the
governmental unit on behalf of which
the bonds are issued.

(f) Public approval process—(1) In
general. The public approval process for
an issue, including scope, content, and
timing of the public approval, must
meet the requirements of this paragraph
(). A governmental unit must timely
approve either each project to be
financed with proceeds of the issue or
a plan of financing for each project to
be financed with proceeds of the issue.

(2) General rule on information
required for a reasonable public notice
and public approval. Except as
otherwise provided in this section, a
project to be financed with proceeds of
an issue is within the scope of a public
approval under section 147(f) if the
reasonable public notice of the public
hearing, if applicable, and the public
approval (together the notice and
approval) include the information set
forth in paragraphs (f)(2)(i) through (iv)
of this section.

(i) The project. The notice and
approval must include a general
functional description of the type and
use of the project to be financed with
the issue. For this purpose, a project
description is sufficient if it identifies
the project by reference to a particular
category of exempt facility bond to be
issued (for example, an exempt facility
bond for an airport pursuant to section
142(a)(1)) or by reference to another
general category of private activity bond
together with information on the type
and use of the project to be financed
with the issue (for example, a qualified
small issue bond as defined in section
144(a) for a manufacturing facility or a
qualified 501(c)(3) bond as defined in
section 145 for a hospital facility and
working capital expenditures).

(ii) The maximum stated principal
amount of the issue. The notice and
approval must include the maximum
stated principal amount of the issue of
private activity bonds to be issued to
finance the project or projects. If an
issue finances multiple projects (for
example, facilities at different locations
on non-proximate sites that are not
treated as part of the same project), the
notice and approval must specify
separately the maximum stated
principal amount of bonds to be issued
to finance each separate project to be
financed as part of the issue. The
maximum stated principal amount of
bonds to be issued to finance a project
may be determined on any reasonable
basis and may take into account
contingencies, without regard to
whether the occurrence of any such
contingency is reasonably expected at
the time of the notice.

(iii) The name of the initial legal
owner or principal user of the project.
The notice and approval must include
the name of either the expected initial
legal owner or principal user (within the
meaning of section 144(a)) of the project
or, alternatively, the name of a
significant true beneficial party of
interest for such legal owner or user (for
example, the name of a section 501(c)(3)
organization that is the sole member of
a limited liability company that is the
legal owner or the name of a general

partner of a partnership that owns the
project).

(iv) The location of the project. The
notice and approval must include a
general description of the prospective
location of the project by street address,
reference to boundary streets or other
geographic boundaries, or other
description of the specific geographic
location that is reasonably designed to
inform readers of the location. For a
project involving multiple capital
projects or facilities located on the same
site, or on adjacent or reasonably
proximate sites with similar uses, a
consolidated description of the location
of those capital projects or facilities
provides a sufficient description of the
location of the project. For example, a
project for a section 501(c)(3)
educational entity involving multiple
buildings on the entity’s main urban
college campus may describe the
location of the project by reference to
the outside street boundaries of that
campus with a reference to any
noncontiguous features of that campus.

(3) Special rule for mortgage revenue
bonds. Mortgage loans financed by
mortgage revenue bonds are within the
scope of a public approval if the notice
and approval state that the bonds are to
be issued to finance residential
mortgages, provide the maximum stated
principal amount of mortgage revenue
bonds expected to be issued, and
provide a general description of the
geographic jurisdiction in which the
residences to be financed with the
proceeds of the mortgage revenue bonds
are expected to be located (for example,
residences located throughout a State
for an issuer with a statewide
jurisdiction or residences within a
particular local geographic jurisdiction,
such as within a city or county, for a
local issuer). For this purpose, in the
case of mortgage revenue bonds, no
information is required on specific
names of mortgage loan borrowers or
specific locations of individual
residences to be financed.

(4) Special rule for qualified student
loan bonds. Qualified student loans
financed by qualified student loan
bonds as defined in section 144(b) are
within the scope of a public approval if
the notice and approval state that the
bonds will be issued to finance student
loans and state the maximum stated
principal amount of qualified student
loan bonds expected to be issued for
qualified student loans. For this
purpose, in the case of qualified student
loan bonds, no information is required
with respect to names of specific
student loan borrowers.

(5) Special rule for certain qualified
501(c)(3) bonds. Qualified 501(c)(3)
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bonds issued pursuant to section 145 for
pooled loan financings that are
described in section 147(b)(4)(B)
(without regard to any election under
section 147(b)(4)(A)) are within the
scope of a public approval if the public
approval either meets the general
requirements of paragraph (b) of this
section or, alternatively, at the issuer’s
option, meets the special requirements
of paragraphs (f)(5)(i) and (ii) of this
section.

(i) Pre-issuance issuer approval.
Within the time period required by
paragraph (f)(7) of this section, an issuer
approval is obtained after reasonable
public notice of a public hearing is
provided and a public hearing is held.
For this purpose, a project is treated as
described in the notice and approval if
the notice and approval provide that the
bonds will be qualified 501(c)(3) bonds
to be used to finance loans described in
section 147(b)(4)(B), state the maximum
stated principal amount of bonds
expected to be issued to finance loans
to section 501(c)(3) organizations or
governmental units as described in
section 147(b)(4)(B), provide a general
description of the type of project to be
financed with such loans (for example,
loans for hospital facilities or college
facilities), and state that an additional
public approval that includes specific
project information will be obtained
before any such loans are originated.

(ii) Post-issuance public approval for
specific loans. Before a loan described
in section 147(b)(4)(B) is originated, a
supplemental public approval,
including issuer approval and host
approval, for the bonds to be used to
finance that loan is obtained that meets
all the requirements of section 147(f)
and the requirements for a public
approval in paragraph (b) of this section.
This post-issuance supplemental public
approval requirement applies by
treating the bonds to be used to finance
such loan as if they were reissued for
purposes of section 147(f) (without
regard to paragraph (f)(5) of this
section). For this purpose, proceeds to
be used to finance such loan do not
include the portion of the issue used to
finance a common reserve fund or
common costs of issuance.

(6) Deviations in public approval
information—(i) In general. Except as
otherwise provided in this section, a
substantial deviation between the stated
use or amount of proceeds of an issue
included in the information required to
be provided in the notice and approval
(public approval information) and the
actual use or amount of proceeds of the
issue causes that issue to fail to meet the
public approval requirement.
Conversely, insubstantial deviations

between the stated use or amount of
proceeds of an issue included in the
public approval information and the
actual use or amount of proceeds of the
issue do not cause such a failure. In
general, the determination of whether a
deviation is substantial is based on all
the facts and circumstances. In all
events, however, a change in the
fundamental nature or type of a project
is a substantial deviation.

(ii) Certain insubstantial deviations in
public approval information. The
following deviations from the public
approval information in the notice and
approval are treated as insubstantial
deviations:

(A) Size of bond issue and use of
proceeds. A deviation between the
maximum stated principal amount of a
proposed issuance of bonds to finance a
project that is specified in public
approval information and the actual
stated principal amount of bonds issued
and used to finance that project is an
insubstantial deviation if that actual
stated principal amount is no more than
ten percent (10%) greater than that
maximum stated principal amount or is
any amount less than that maximum
stated principal amount. In addition, the
use of proceeds to pay working capital
expenditures directly associated with
any project specified in the public
approval information is an insubstantial
deviation.

(B) Initial legal owner or principal
user. A deviation between the initial
legal owner or principal user of the
project named in the notice and
approval and the actual initial legal
owner or principal user of the project is
an insubstantial deviation if such
parties are related parties on the issue
date of the issue.

(iii) Supplemental public approval to
cure certain substantial deviations in
public approval information. A
substantial deviation between the stated
use or amount of proceeds of an issue
included in the public approval
information and the actual use or
amount of the proceeds of the issue does
not cause that issue to fail to meet the
public approval requirement if all of the
following requirements are met:

(A) Original public approval and
reasonable expectations. The issue met
the requirements for a public approval
in paragraph (b) of this section. In
addition, on the issue date of the issue,
the issuer reasonably expected there
would be no substantial deviations
between the stated use or amount of
proceeds of an issue included in the
public approval information and the
actual use or amount of the proceeds of
the issue.

(B) Unexpected events or unforeseen
changes in circumstances. As a result of
unexpected events or unforeseen
changes in circumstances that occur
after the issue date of the issue, the
issuer determines to use proceeds of the
issue in a manner or amount not
provided in a public approval.

(C) Supplemental public approval.
Before using proceeds of the bonds in a
manner or amount not provided in a
public approval, the issuer obtains a
supplemental public approval for those
bonds that meets the public approval
requirement in paragraph (b) of this
section. This supplemental public
approval requirement applies by
treating those bonds as if they were
reissued for purposes of section 147(f).

(7) Certain timing requirements.
Public approval of an issue is timely
only if the issuer obtains the public
approval within one year before the
issue date of the issue. Public approval
of a plan of financing is timely only if
the issuer obtains public approval for
the plan of financing within one year
before the issue date of the first issue
issued under the plan of financing and
the issuer issues all issues under the
plan of financing within three years
after the issue date of such first issue.

(g) Definitions. The definitions in this
paragraph (g) apply for purposes of this
section. In addition, the general
definitions in § 1.150-1 apply for
purposes of this section.

(1) Geographic jurisdiction means the
area encompassed by the boundaries
prescribed by State or local law for a
governmental unit or, if there are no
such boundaries, the area in which a
unit may exercise such sovereign
powers that make that unit a
governmental unit for purposes of
§1.103—1 and this section.

(2) Governmental unit has the
meaning of “State or local governmental
unit” as defined in §1.103—1. Thus, a
governmental unit is a State, territory, a
possession of the United States, the
District of Columbia, or any political
subdivision thereof.

(3) Host approval is defined in
paragraph (b)(3) of this section.

(4) Issuer approval is defined in
paragraph (b)(2) of this section.

(5) Mortgage revenue bonds mean
qualified mortgage bonds as defined in
section 143(a), qualified veterans’
mortgage bonds as defined in section
143(b), or refunding bonds issued to
finance mortgages of owner-occupied
residences pursuant to applicable law in
effect prior to enactment of section
143(a) or section 143(b).

(6) Proceeds means “proceeds’ as
defined in § 1.141-1(b), except that it
does not include disposition proceeds.
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(7) Project generally means one or
more capital projects or facilities,
including land, buildings, equipment,
and other property, to be financed with
an issue, that are located on the same
site, or adjacent or proximate sites used
for similar purposes, and that are
subject to the public approval
requirement of section 147(f). Capital
projects or facilities that are not located
on the same site or adjacent or
proximate sites may be treated as one
project if those capital projects or
facilities are used in an integrated
operation. For an issue of mortgage
revenue bonds or an issue of qualified
student loan bonds as defined in section
144(b), the term project means the
mortgage loans or qualified student
loans to be financed with the proceeds
of the issue. For an issue of qualified
501(c)(3) bonds as defined in section
145, the term project means a project as
defined in the first sentence of this
definition, and also is deemed to
include working capital expenditures to
be financed with proceeds of the issue.

(8) Public approval information is
defined in paragraph (f)(6)(i) of this
section.

(9) Public hearing is defined in
paragraph (d)(1) of this section.

(10) Reasonable public notice is
defined in paragraph (d)(4) of this
section.

(11) Voter referendum means a vote
by the voters of the affected
governmental unit conducted in the
same manner and time as voter
referenda on matters relating to
governmental spending or bond
issuances by the governmental unit
under applicable State and local law.

(h) Applicability date. This section
applies to bonds issued pursuant to a
public approval occurring on or after
April 1, 2019. For bonds issued
pursuant to a public approval occurring
before April 1, 2019, see § 5£.103-2 as
contained in 26 CFR part 5f, revised as
of April 1, 2018. In addition, an issuer
may apply the provisions of paragraph
(f)(6) of this section in whole, but not in
part, to bonds issued pursuant to a
public approval occurring before April
1, 2019.

PART 5f—TEMPORARY INCOME TAX
REGULATIONS UNDER THE TAX
EQUITY AND FISCAL RESPONSIBILITY
ACT OF 1982

m Par. 3. The authority citation for part
5f continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

§5f.103-2 [Removed]
m Par. 4. Section 5£.103—-2 is removed.

Kirsten Wielobob,

Deputy Commissioner for Services and
Enforcement.

Approved: November 1, 2018.

David J. Kautter,

Assistant Secretary of the Treasury (Tax
Policy).

[FR Doc. 2018-28371 Filed 12—28-18; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2018-1078]
RIN 1625-AA00

Safety Zone; Marina Del Rey Fireworks
Event; Marina Del Rey, California

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The U.S. Coast Guard is
establishing a temporary safety zone in
Marina Del Rey Harbor around the
fireworks launch site located at the
south jetty. This temporary safety zone
is necessary to provide for the safety of
the waterway users by keeping them
clear of potentially harmful debris
within the fall out zone during the
fireworks displays scheduled to take
place within Marina Del Rey harbor on
December 31, 2018 and January 1, 2019.
Entry of persons or vessels into this
zone is prohibited unless specifically
authorized by the Captain of the Port
(COTP), Los Angeles—Long Beach, or
her designated representative.

DATES: This rule is effective from 12:01
a.m. on December 31, 2018, until 1:01
a.m. on January 1, 2019. This rule will
be enforced during the duration of the
fireworks displays occurring within the
effective period, which will be
broadcasted via local Broadcast Notice
to Mariners.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2018—
1078 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Waterways Management, U.S.
Coast Guard Sector Los Angeles—Long
Beach; telephone (310) 521-3860, email
D11-SMB-SectorLALB-WWM®@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
E.O. Executive order

FR Federal Register

LLNR Light List Number

NPRM Notice of proposed rulemaking
Pub. L. Public Law

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA)

(5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule. Publishing an
NPRM would be impracticable in this
case due to having received initial
notice of the event on December 3, 2018.

We are issuing this rule, and under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making it
effective less than 30 days after
publication in the Federal Register, the
Coast Guard finds that good cause exists
for making it effective less than 30 days
after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable due to
the date of the events.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under the authority of 33 U.S.C. 1231.
The COTP, Los Angeles—Long Beach,
has determined that potential hazards
associated with navigation safety that
arise because the fireworks display
creates potential for hazards for any
person or vessel within a 500-foot
radius of the fireworks launch site.
Potential hazards include accidental
discharge of fireworks, dangerous
projectiles, and falling hot embers or
other debris. This temporary safety zone
is necessary to ensure the safety of, and
reduce the risk to, the public, and
mariners, in Marina Del Rey harbor.

IV. Discussion of the Rule

This rule establishes a temporary
safety zone from December 31, 2018 to
January 1, 2019, encompassing all
navigable waters from the surface to the
sea floor within a 500-foot radius
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around the fireworks launch site at the
south jetty in approximate position:
33°57.760N 118°27.328W, in the Marina
Del Rey harbor for the duration of two
fireworks displays, respectively
expected to commence at 9:00 p.m. on
December 31, 2018 and 12:00 a.m. on
January 1, 2019, with each display
lasting for approximately 15 minutes.
These coordinates are based on North
American Datum of 1983.

No vessel or person is permitted to
operate in the safety zone without
obtaining permission from the Captain
of the Port (COTP) or the COTP’s
designated representative. Sector Los
Angeles—Long Beach may be contacted
on VHF-FM Channel 16 or (310) 521—
3801. The general boating public will be
notified prior to the enforcement of the
temporary safety zone via Broadcast
Notice to Mariners.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders (E.O.s) related to
rulemaking. Below we summarize our
analyses based on a number of these
statutes and E.O.s, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

E.O.s 12866 (“Regulatory Planning
and Review”) and 13563 (“Improving
Regulation and Regulatory Review”’)
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
including potential economic,
environmental, public health and safety
effects, distributive impacts, and equity.
E.O. 13563 emphasizes the importance
of quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Executive
Order 13771 (“Reducing Regulation and
Controlling Regulatory Costs™), directs
agencies to reduce regulation and
control regulatory costs and provides
that “for every one new regulation
issued, at least two prior regulations be
identified for elimination, and that the
cost of planned regulations be prudently
managed and controlled through a
budgeting process.”

We expect the economic impact of
this rule will not rise to the level of
necessitating a full Regulatory
Evaluation. This safety zone is limited
in size, duration and location, which
will impact a specific area within the
Marina Del Rey harbor. In addition,
although this rule restricts access to the
waters encompassed by the safety zone,
the effect of this rule will not be
significant because the local waterway

users will be notified via public Local
Notice to Mariners to ensure the safety
zone will result in minimum impact.
The entities most likely to be affected
are waterfront facilities, commercial
vessels, and pleasure craft engaged in
recreational activities.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator. Under section 213(a) of the
Small Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under E.O. 13132, Federalism, if it has
a substantial direct effect on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this rule under that Order and have
determined that it is consistent with the
fundamental federalism principles and
preemption requirements described in
E.O. 13132.

Also, this rule does not have tribal
implications under E.O. 13175,
Consultation and Coordination with
Indian Tribal Governments, because it
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded from further review under
paragraph L60(a) of Section L of the
Department of Homeland Security
Instruction Manual 023-01-001-01
(series). An environmental analysis
checklist supporting this determination
and Record of Environmental
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Consideration (REC) are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T11-903 to read as
follows:

§165.T11-903 Safety Zone; Marina Del
Rey Fireworks Event; Marina Del Rey,
California.

(a) Location. The following area is a
safety zone: All navigable waters from
the surface to the sea floor within a 500-
foot radius around the fireworks launch
site at the south jetty in approximate
position: 33°57.760N 118°27.328W.
These coordinates are based on North
American Datum of 1983.

(b) Definitions. For the purposes of
this section:

Designated representative means a
Coast Guard Patrol Commander,
including a Coast Guard coxswain, petty
officer, or other officer operating a Coast
Guard vessel and a Federal, State, and
local officer designated by or assisting
the COTP in the enforcement of the
safety zone.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or her designated representative.

(2) To seek permission to enter, hail
Coast Guard Sector Los Angeles—Long
Beach on VHF-FM Channel 16 or call

at (310) 521-3801. Those in the safety
zone must comply with all lawful orders
or directions given to them by the COTP
or her designated representative.

(d) Enforcement period. This duration
of this rule is from 12:01 a.m. on
December 31, 2018 through 1:01 a.m. on
January 1, 2019 in Marina Del Rey
harbor and will be enforced for the
duration of two fireworks displays,
respectively expected to commence at
9:00 p.m. on December 31, 2018 and
12:00 a.m. on January 1, 2019, with each
display lasting for approximately 15
minutes. No vessel or person would be
permitted to operate in the safety zone
without obtaining permission from the
COTP or her designated representative.
The safety zone will only be enforced
during the specific dates scheduled for
fireworks displays during this period.
General boating public will be notified
prior to the enforcement of the
temporary safety zone via Broadcast
Notice to Mariners.

Dated: December 19, 2018.
M.L. Rochester,

Captain, U.S. Coast Guard, Captain of the
Port, Los Angeles—Long Beach.

[FR Doc. 2018-28355 Filed 12—28-18; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2018-0602; FRL-9988-52—
Region 9]

Air Plan Approval; California; El
Dorado County Air Quality
Management District; Reasonably
Available Control Technology
Demonstration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve a revision to the El Dorado
County Air Quality Management District
(EDCAQMD or “District”) portion of the
California State Implementation Plan
(SIP). This revision concerns the
District’s demonstration regarding
reasonably available control technology
(RACT) requirements for the 2008
8-hour ozone National Ambient Air
Quality Standard (NAAQS) and negative
declarations for several source
categories. We are approving local SIP
revisions to demonstrate that RACT is
implemented as required under the
Clean Air Act (CAA or ‘“the Act”).

DATES: This rule is effective on January
30, 2019.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R09-OAR-2018-0602. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.
FOR FURTHER INFORMATION CONTACT:
Stanley Tong, EPA Region IX, (415)
947-4122, tong.stanley@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to the EPA.

Table of Contents

1. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Statutory and Executive Order Reviews

I. Proposed Action

On October 9, 2018 (83 FR 50548), the
EPA proposed to approve EDCAQMD’s
“Reasonably Available Control
Technology (RACT) State
Implementation Plan (SIP) Update
Analysis Staff Report” (“2017 RACT
SIP”’), submitted to the EPA by the
California Air Resources Board (CARB)
on January 4, 2017, for approval as a
revision to the California SIP.
EDCAQMD’s January 3, 2017 2017
RACT SIP also included negative
declarations for several control
techniques guidelines (CTG) source
categories where the District certified
that it had no sources subject to the CTG
documents. The submittal also included
EDCAQMD’s Resolution 002-2017,
which approved the 2017 RACT SIP and
certified the District has no major
stationary sources of volatile organic
compounds (VOC) or oxides of nitrogen
(NOx).

We proposed to approve the 2017
RACT SIP and negative declarations
because we determined that they
complied with the relevant CAA
requirements. Our proposed action
contains more information on the
documents and our evaluation.

1The EDCAQMD adopted its 2017 RACT SIP on
January 3, 2017.
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II. Public Comments and EPA
Responses

The EPA’s proposed action provided
a 30-day public comment period. During
this period, we received one comment
that supported our proposed approval of
EDCAQMD’s 2017 RACT SIP. The
commenter also raised comments that
were not germane to our proposed
rulemaking action (natural asbestos
formations and factors contributing to
the reduced clarity of Lake Tahoe).

III. EPA Action

No comments were submitted that
change our assessment of EDCAQMD’s
2017 RACT SIP and negative
declarations as described in our
proposed action. Therefore, as
authorized in section 110(k)(3) of the
Act, the EPA is fully approving the 2017
RACT SIP and negative declarations
into the California SIP.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 1, 2019.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: November 30, 2018.
Deborah Jordan,
Acting Regional Administrator, Region IX.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

m 2. Section 52.220 is amended by
adding paragraph (c)(513) to read as
follows:

§52.220 Identification of plan—in part.
* * * * *
(C) * *x %

(513) The following plan was
submitted on January 4, 2017 by the
Governor’s designee.

(i) [Reserved]

(ii) Additional materials. (A) EL
Dorado County Air Quality Management
District.

(1) Reasonably Available Control
Technology (RACT) State
Implementation Plan (SIP) Update
Analysis Staff Report, adopted on
January 3, 2017.

(2) Board of Directors of the El Dorado
County Air Quality Management
District, Resolution No. 002—-2017,
“Resolution Approving 2008
Reasonably Available Control
Technology (RACT) State
Implementation Plan (SIP) Update
Analysis.”

* * * * *

m 3. Section 52.222 is amended by
adding paragraph (a)(7)(iv) to read as
follows:

§52.222 Negative declarations.

(a) * *x %

(7) I

(iv) The following negative
declarations for the 2008 NAAQS were
adopted by the El Dorado County Air
Quality Management District on January
3, 2017, and submitted to the EPA on
January 4, 2017.
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NEGATIVE DECLARATIONS FOR THE 2008 OzONE NAAQS

CTG document No.

Title

EPA-450/2-77-008 ........c.ccecurnnnne
EPA-450/2-77-022
EPA-450/2-77-025
EPA-450/2-77-026 ....
EPA-450/2-77-032

EPA-450/2-77-033

EPA-450/2-77-034

EPA-450/2-77-036
EPA-450/2-78-015

EPA-450/2-78-029
EPA-450/2-78-030
EPA-450/2-78-032

EPA-450/2-78-033 ........cccoeevrnne
EPA-450/2-78-036
EPA-450/2-78-047 ....

EPA-450/3-82-009
EPA-450/3-83-006

EPA-450/3-83-007
EPA-450/3-83-008

EPA-450/3-84-015

EPA-450/4-91-031 .......cccviiinne
EPA-453/R-96-007
EPA-453/R-94-032 61 FR 44050;
8/27/96
EPA-453/R-97-004 59 FR 29216;
6/6/94.
EPA-453/R-06-001
EPA-453/R-06-002
EPA-453/R-06-003
EPA-453/R-06-004 ...
EPA 453/R-07-003 ....
EPA 453/R-07-004
EPA 453/R-07-005
EPA 453/R-08-003 ....
EPA 453/R-08-004 ....
EPA 453/R-08-005
EPA 453/R-08-006
EPA 453/B16-001

Control of Volatile Organic Emissions from Existing Stationary Sources—Volume II: Surface Coating of
Cans, Coils, Paper, Fabrics, Automobiles, and Light-Duty Trucks.

Control of Volatile Organic Emissions from Solvent Metal Cleaning.

Control of Refinery Vacuum Producing Systems, Wastewater Separators, and Process Unit Turnarounds.

Control of Hydrocarbons from Tank Truck Gasoline Loading Terminals.

Control of Volatile Organic Emissions from Existing Stationary Sources—Volume Ill: Surface Coating of
Metal Furniture.

Control of Volatile Organic Emissions from Existing Stationary Sources—Volume IV: Surface Coating of
Insulation of Magnet Wire.

Control of Volatile Organic Emissions from Existing Stationary Sources—Volume V: Surface Coating of
Large Appliances.

Control of Volatile Organic Emissions from Storage of Petroleum Liquids in Fixed-Roof Tanks.

Control of Volatile Organic Emissions from Existing Stationary Sources—Volume VI: Surface Coating of
Miscellaneous Metal Parts and Products.

Control of Volatile Organic Emissions from Manufacture of Synthesized Pharmaceutical Products.

Control of Volatile Organic Emissions from Manufacture of Pneumatic Rubber Tires.

Control of Volatile Organic Emissions from Existing Stationary Sources—Volume VII: Factory Surface
Coating of Flat Wood Paneling.

Control of Volatile Organic Emissions from Existing Stationary Sources—Volume VIII: Graphic Arts-Roto-
gravure and Flexography.

Control of Volatile Organic Compound Leaks from Petroleum Refinery Equipment.

Control of Volatile Organic Emissions from Petroleum Liquid Storage in External Floating Roof Tanks.

Control of Volatile Organic Compound Emissions from Large Petroleum Dry Cleaners.

Control of Volatile Organic Compound Leaks from Synthetic Organic Chemical Polymer and Resin Manu-
facturing Equipment.

Control of Volatile Organic Compound Equipment Leaks from Natural Gas/Gasoline Processing Plants.

Control of Volatile Organic Compound Emissions from Manufacture of High-Density Polyethylene, Poly-
propylene, and Polystyrene Resins.

Control of Volatile Organic Compound Emissions from Air Oxidation Processes in Synthetic Organic
Chemical Manufacturing Industry.

Control of Volatile Organic Compound Emissions from Reactor Processes and Distillation Operations in
Synthetic Organic Chemical Manufacturing Industry.

Control of Volatile Organic Compound Emissions from Wood Furniture Manufacturing Operations.

Alternative Control Technology Document—Surface Coating Operations at Shipbuilding and Ship Repair
Facilities Control Techniques Guidelines for Shipbuilding and Ship Repair Operations (Surface Coating).

Aerospace MACT and Aerospace (CTG & MACT).

Control Techniques Guidelines for Industrial Cleaning Solvents.

Control Techniques Guidelines for Offset Lithographic Printing and Letterpress Printing.
Control Techniques Guidelines for Flexible Package Printing.

Control Techniques Guidelines for Flat Wood Paneling Coatings

Control Techniques Guidelines for Paper, Film, and Foil Coatings.

Control Techniques Guidelines for Large Appliance Coatings.

Control Techniques Guidelines for Metal Furniture Coatings.

Control Techniques Guidelines for Miscellaneous Metal and Plastic Parts Coatings.
Control Techniques Guidelines for Fiberglass Boat Manufacturing Materials.

Control Techniques Guidelines for Miscellaneous Industrial Adhesives.

Control Techniques Guidelines for Automobile and Light-Duty Truck Assembly Coatings.
Control Techniques Guidelines for the Oil and Natural Gas Industry.

Major non-CTG VOC sources.
Major non-CTG NOx sources.

* * * * *

[FR Doc. 2018-28294 Filed 12-28-18; 8:45 am]

BILLING CODE 6560-50-P

SUMMARY: The Surface Transportation
Board (Board) is issuing a final rule to
implement the annual inflationary

I. Background

The Federal Civil Penalties Inflation
Adjustment Act Improvements Act of

adjustment to its civil monetary 2015 (2015 Act), enacted as part of the

SURFACE TRANSPORTATION BOARD

49 CFR 1022
[Docket No. EP 716 (Sub-No. 4)]

Civil Monetary Penalties—2019
Adjustment

AGENCY: Surface Transportation Board.

ACTION: Final rule.

penalties, pursuant to the Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015.

DATES: This final rule is effective on
December 31, 2018.

FOR FURTHER INFORMATION CONTACT:
Jonathon Binet: (202) 245-0368. Federal
Information Relay Service (FIRS) for the
hearing impaired: (800) 877—-8339.

SUPPLEMENTARY INFORMATION:

Bipartisan Budget Act of 2015, Public
Law 114-74, 701, 129 Stat. 584, 599—
601, requires agencies to adjust their
civil penalties for inflation annually,
beginning on July 1, 2016, and no later
than January 15 of every year thereafter.
In accordance with the 2015 Act, annual
inflation adjustments are to be based on
the percent change between the
Consumer Price Index for all Urban
Consumers (CPI-U) for October of the
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previous year and the October CPI-U of
the year before that. Penalty level
adjustments should be rounded to the
nearest dollar.

II. Discussion

The statutory definition of civil
monetary penalty covers various civil
penalty provisions under the Rail (Part
A); Motor Carriers, Water Carriers,
Brokers, and Freight Forwarders (Part
B); and Pipeline Carriers (Part C)
provisions of the Interstate Commerce
Act, as amended. The Board’s civil (and
criminal) penalty authority related to
rail transportation appears at 49 U.S.C.
11901-11908. The Board’s penalty
authority related to motor carriers, water
carriers, brokers, and freight forwarders
appears at 49 U.S.C. 14901-14916. The
Board’s penalty authority related to
pipeline carriers appears at 49 U.S.C.
16101-16106.1 The Board has
regulations at 49 CFR pt. 1022 that
codify the method set forth in the 2015
Act for annually adjusting for inflation
the civil monetary penalties within the
Board’s jurisdiction.

As set forth in this final rule, the
Board is amending 49 CFR pt. 1022 to
make an annual inflation adjustment to
the civil monetary penalties in
conformance with the requirements of
the 2015 Act. The adjusted penalties set
forth in the rule will apply only to
violations that occur after the effective
date of this regulation.

In accordance with the 2015 Act, the
annual adjustment adopted here is
calculated by multiplying each current
penalty by the cost-of-living adjustment
factor of 1.02522, which reflects the
percentage change between the October
2018 CPI-U (252.885) and the October
2017 CPI-U (246.663). The table at the
end of this decision shows the statutory
citation for each civil penalty, a
description of the provision, the
adjusted statutory civil penalty level for

2018, and the adjusted statutory civil
penalty level for 2019.

III. Final Rule

The final rule set forth at the end of
this decision is being issued without
notice and comment pursuant to the
rulemaking provision of the
Administrative Procedure Act (APA), 5
U.S.C. 553(b)(B), which does not require
that process “when the agency for good
cause finds” that public notice and
comment are ‘‘unnecessary.” Here,
Congress has mandated that the agency
make an annual inflation adjustment to
its civil monetary penalties. The Board
has no discretion to set alternative
levels of adjusted civil monetary
penalties, because the amount of the
inflation adjustment must be calculated
in accordance with the statutory
formula. Given the absence of
discretion, the Board has determined
that there is good cause to promulgate
this rule without soliciting public
comment and to make this regulation
effective immediately upon publication.

IV. Regulatory Flexibility Statement

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, 5 U.S.C. 601-612, generally
requires an agency to prepare a
regulatory flexibility analysis of any rule
subject to notice and comment
rulemaking requirements, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Because the Board has determined that
notice and comment are not required
under the APA for this rulemaking, the
requirements of the RFA do not apply.

V. Paperwork Reduction Act

This final rule does not contain a new
or amended information collection
requirement subject to the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501—
3521.

List of Subjects in 49 CFR Part 1022

Administrative practice and
procedures, Brokers, Civil penalties,
Freight forwarders, Motor carriers,
Pipeline carriers, Rail carriers, Water
carriers.

It is ordered:

1. The Board amends its rules as set
forth in this decision. Notice of the final
rule will be published in the Federal
Register.

2. This decision is effective on its date
of publication in the Federal Register.

Decided: December 20, 2018.

By the Board, Board Members Begeman
and Miller.
Raina Contee,
Clearance Clerk.

List of Subjects in 49 CFR Part 1022

Administrative practice and
procedure, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, part 1022 of title 49, chapter
X, of the Code of Federal Regulations is
amended as follows:

PART 1022—CIVIL MONETARY
PENALTY INFLATION ADJUSTMENT

m 1. The authority citation for part 1022
continues to read as follows:

Authority: 5 U.S.C. 551-557; 28 U.S.C.
2461 note; 49 U.S.C. 11901, 14901, 14903,
14904, 14905, 14906, 14907, 14908, 14910,
14915, 14916, 16101, 16103.

m 2.In § 1022.4, revise paragraph (b) to
read as follows:

§1022.4 Cost-of-living adjustments of civil
monetary penalties.
* * * * *

(b) The cost-of-living adjustment
required by the statute results in the
following adjustments to the civil
monetary penalties within the
jurisdiction of the Board:

Adjusted Adjusted
U.S. code citation Civil monetary penalty description gﬁ%ﬂ% gﬁ,‘rﬁ}%
2018 2019
Rail Carrier Civil Penalties
49 U.S.C. 11901(2) vvrvereerririeeienienieeienieeeenes Unless otherwise specified, maximum penalty for each knowing violation under this $7,791 $7,987
part, and for each day.

49 U.S.C. 11901(D) evreeeieiiiieiere e For each violation under § 11124(2)(2) OF (D) ..ecvererieerrieeiere e 779 799
49 U.S.C. 11901(b) .. For each day violation cONtiNUES ...........ccceiiiiiiiniiieic e 40 41
49 U.S.C. 11901(c) ... Maximum penalty for each knowing violation under §§ 10901-10906 . 7,791 7,987
49 U.S.C. 11901(d) vvvververirieeienieseeeesreeees For each violation under §§ 11123 or 11124(a)(1) ...cveoerireeieieeeece s 155-779 159-799
49 U.S.C. 11901(d) evvvireeiireeeeieeeeeeseeees For each day violation CONtINUES ............ccoiiiiiiiiiii s 78 80
49 U.S.C. 11901(e)(1), (4) ... For each violation under §§ 11141-11145, for each day 779 799
49 U.S.C. 11901(e)(2), (4) ... For each violation under § 11144(b)(1), for each day ......... 155 159
49 U.S.C. 11901(e)(3)—(4) For each violation of reporting requirements, for each day 155 159

1The Board also has various criminal penalty
authority, enforceable in a federal criminal court.

Congress has not, however, authorized federal

agencies to adjust statutorily prescribed criminal

penalty provisions for inflation, and this rule does
not address those provisions.
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Adjusted Adjusted
U.S. code citation Civil monetary penalty description gﬁ]ﬁjm g%%ﬂm
2018 2019
Motor and Water Carrier Civil Penalties
49 U.S.C. 14901(a) Minimum penalty for each violation and for each day 1,066 1,093
49 U.S.C. 14901(a) ... For each violation under §§ 13901 or 13902(C) ............... 10,663 10,932
49 U.S.C. 14901(a) ... For each violation related to transportation of passengers 26,659 27,331
49 U.S.C. 14901(b) For each violation of the hazardous waste rules under § 3001 of the Solid Waste | 21,327-42,654 | 21,865-43,730
Disposal Act.
49 U.S.C. 14901(d)(1) woveeeeerrereerrieeeee e Minimum penalty for each violation of household good regulations, and for each 1,558 1,597
day.
49 U.S.C. 14901(d)(2) eevoverrerrereeriereeiienieneenns Minimum penalty for each instance of transportation of household goods if broker 15,583 15,976
provides estimate without carrier agreement.
49 U.S.C. 14901(d)(3) eeroverrrrreerenrereereniennenns Minimum penalty for each instance of transportation of household goods without 38,954 39,936
being registered.
49 U.S.C. 14901(€) .evvrvveeeerirreeeerriieeeie e Minimum penalty for each violation of a transportation rule 3,116 3,195
49 U.S.C. 14901(e) . Minimum penalty for each additional violation ... 7,791 7,987
49 U.S.C. 14903(a) . Maximum penalty for undercharge or overcharge of tarl 155,820 159,750
49 U.S.C. 14904(a) . For first violation, rebates at less than the rate in effect 311 319
49 U.S.C. 14904(a) . For all subsequent violations 390 400
49 U.S.C. 14904(b )(1) Maximum penalty for first violation for undercharges by freight forwarders .. 779 799
49 U.S.C. 14904(b)(1) ... Maximum penalty for subsequent violations ...............cccocceiiiiiiicinenn. 3,116 3,195
49 U.S.C. 14904(b)(2) ... Maximum penalty for other first violations under § 13702 779 799
49 U.S.C. 14904(b)(2) Maximum penalty for subsequent violations 3,116 3,195
49 U.S.C. 14905(8) .covvvveeeerereereenrieeeenieseeeenes Maximum penalty for each knowing violation of § 14103(a), and knowingly author- 15,583 15,976
izing, consenting to, or permitting a violation of § 14103(a) or (b).
49 U.S.C. 14906 Minimum penalty for first attempt to evade regulation 2,133 2,187
49 U.S.C. 14906 .. Minimum amount for each subsequent attempt to evade regulation 5,332 5,466
49 U.S.C. 14907 Maximum penalty for recordkeeping/reporting violations 7,791 7,987
49 U.S.C. 14908(2)(2) ..eeververreereerrereesienieninens Maximum penalty for violation of § 14908(2)(1) .....eeoeereerrereerereriere e 3,116 3,195
49 U.S.C. 14910 .eoiiiiiiieiieeeeeeeeee e When another civil penalty is not specified under this part, for each violation, for 779 799
each day.
49 U.S.C. 14915(a)(1)—(2) Minimum penalty for holding a household goods shipment hostage, for each day .. 12,383 12,695
49 U.S.C. 14916(C)(1) oveererrreererrieeeeiereeeees Maximum penalty for each violation under §14916(a) by knowingly authorizing, 10,663 10,932
consenting to, or permitting unlawful brokerage activities.
Pipeline Carrier Civil Penalties
49 U.S.C. 16101(a) Maximum penalty for violation of this part, for each day .... 7,791 7,987
49 U.S.C. 16101(b)(1) For each recordkeeping violation under § 15722, each day .. 779 799
49 U.S.C. 16101(b)(2) For each inspection violation liable under § 15722, each day 155 159
49 U.S.C. 16101(b)(3)— For each reporting violation under § 15723, each day ........ 155 159
49 U.S.C. 16103(8) .eovvvveeereerreerenreeeenie e Maximum penalty for improper disclosure of information 1,558 1,597

[FR Doc. 2018-28410 Filed 12-28-18; 8:45 am]

BILLING CODE 4915-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

SMALL BUSINESS ADMINISTRATION

13 CFR Parts 115, 121, 125, and 126
RIN 3245-AG38

Small Business HUBZone Program;
Government Contracting Programs

AGENCY: U.S. Small Business
Administration.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: On October 31, 2018, the U.S.
Small Business Administration (SBA or
Agency) published a notice of proposed
rulemaking in the Federal Register to
solicit public comments on proposed
comprehensive revisions to the
regulations governing the Historically
Underutilized Business Zone
(HUBZone) Program. This document
announces the extension of the current
comment period until February 14,
2019.

DATES: The comment period for the
notice of proposed rulemaking
published on October 31, 2018 (83 FR
54812) is extended until February 14,
2019.

ADDRESSES: You may submit comments,
identified by RIN 3245-AG38, by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov; follow the
instructions for submitting comments;
or

e Mail/Hand Delivery/Courier: U.S.
Small Business Administration, Attn:
Arthur E. Collins, Jr., Deputy Director,
HUBZone Program, 409 Third Street
SW, 8th Floor, Washington, DC 20416.

Instructions: All submissions received
must include the Agency name and
Regulatory Information Number (RIN)
for this rulemaking. SBA will post all
comments to this notice of proposed
rulemaking on http://
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at http://www.regulations.gov,
please submit such information to the
U.S. Small Business Administration,

Attn: Arthur E. Collins, Jr., Deputy
Director, HUBZone Program, 409 Third
Street SW, 8th Floor, Washington, DC
20416. Highlight the information that
you consider to be CBI and explain why
you believe this information should be
held confidential. SBA will make a final
determination as to whether the
information will be published or not.

FOR FURTHER INFORMATION CONTACT:
Arthur E. Collins, Jr., Deputy Director,
HUBZone Program, 409 Third Street
SW, 8th Floor, Washington, DC 20416;
telephone: 202—-205—-6285; email:
hubzone@sba.gov.

SUPPLEMENTARY INFORMATION: On
October 31, 2018, SBA published a
notice of proposed rulemaking at 83 FR
54812 to solicit comments on its
proposal to amend its regulations for the
HUBZone Program to reduce the
regulatory burdens imposed on
HUBZone small business concerns and
government agencies, to implement new
statutory provisions, and to eliminate
ambiguities in the regulations. SBA also
proposed comprehensive revisions to
the HUBZone regulations to clarify
current HUBZone Program policies and
procedures and to make changes that
will benefit the small business
community by making the HUBZone
program more efficient and effective.
This proposed rulemaking, which is
identified by RIN 3245-AG38, is also
available at https://
www.regulations.gov/document?D=SBA-
2018-0005-0001.

The Agency requested comments on
specific approaches for the changes
contemplated in the proposed
rulemaking. Initially, SBA established a
60-day comment period for the
proposed rule, with a closing date of
December 31, 2018. Due to the scope
and significance of the changes
contemplated by the proposed rule, SBA
believes that affected businesses need
more time to review the changes and
prepare their comments. The Agency is
therefore extending the comment period
until February 14, 2019.

Robb N. Wong,

Associate Administrator, Government
Contracting and Business Development.

[FR Doc. 2018-28320 Filed 12—28-18; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-141739-08]
RIN 1545-BI22

Reissuance of State or Local Bonds

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations that address when
tax-exempt bonds are treated as retired
for purposes of section 103 and sections
141 through 150 of the Internal Revenue
Code (Code). The proposed regulations
are necessary to unify and to clarify
existing guidance on this subject. The
proposed regulations affect State and
local governments that issue tax-exempt
bonds.

DATES: Comments and requests for a
public hearing must be received by
March 1, 2019.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-141739-08), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-141739—
08), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW,
Washington, DC 20224, or sent
electronically via the Federal
eRulemaking Portal at
www.regulations.gov (REG—141739-08).
FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Spence Hanemann, (202) 317-6980;
concerning submissions of comments
and requesting a hearing, Regina
Johnson, (202) 317—6901 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Background

This document contains proposed
amendments to 26 CFR part 1 under
sections 150 and 1001 of the Code
(Proposed Regulations).

1. In General

In general, under section 103, interest
received by the holders of certain bonds
issued by State and local governments is


https://www.regulations.gov/document?D=SBA-2018-0005-0001
https://www.regulations.gov/document?D=SBA-2018-0005-0001
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
https://www.regulations.gov/document?D=SBA-2018-0005-0001
mailto:hubzone@sba.gov
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exempt from Federal income tax. To
qualify for the tax exemption, a bond
issued by a State or local government
must satisfy various eligibility
requirements under sections 141
through 150 at the time of issuance of
the bond. If the issuer and holder agree
after issuance to modify the terms of a
tax-exempt bond significantly, the
original bond may be treated as having
been retired and exchanged for a newly
issued, modified bond. Similarly, if the
issuer or its agent acquires and resells
the bond, the bond may be treated as
having been retired upon acquisition
and replaced upon resale with a newly
issued bond.

The term ‘“‘reissuance” commonly
refers to the effect of a transaction in
which a new debt instrument replaces
an old debt instrument as a result of
retirement of the old debt instrument
pursuant to such an exchange or
extinguishment. In the case of a
reissuance, the reissued bond must be
retested for qualification under sections
103 and 141 through 150. The
reissuance of an issue of tax-exempt
bonds may result in various negative
consequences to the issuer, such as
changes in yield for purposes of the
arbitrage investment yield restrictions
under section 148(a), acceleration of
arbitrage rebate payment obligations
under section 148(f), and change-in-law
risk.

2. Tender Option Bonds

Tender option bonds and variable rate
demand bonds (collectively, tender
option bonds) have special features that
present reissuance questions.
Specifically, tender option bonds have
original terms that provide for a tender
option interest rate mode, as described
in this paragraph. Issuers of tax-exempt
bonds often preauthorize several
different interest rate modes in the bond
documents and retain an option to
switch interest rate modes under
parameters set forth in the bond
documents. During a tender option
mode, tender option bonds have short-
term interest rates that are reset
periodically at various short-term
intervals (typically, every seven days)
based on the current market rate
necessary to remarket the bonds at par.
In connection with each resetting of the
interest rate, the holder of a tender
option bond has a right or requirement
to tender the bond back to the issuer or
its agent for purchase at par. Tender
option bonds also may have interest rate
mode conversion options that permit
the issuer or conduit borrower to change
the interest rate mode on the bonds from
a tender option mode to another short-
term interest rate mode or to a fixed

interest rate to maturity. At the time of
a conversion to another interest rate
mode, the holder of a tender option
bond typically has the right or
requirement to tender the bond for
purchase at par.

Tender option bonds generally have
third-party liquidity facilities from
banks or other liquidity providers to
ensure that there is sufficient cash to
repurchase the bonds upon a holder’s
tender, and they also commonly have
credit enhancement from bond insurers
or other third-party guarantors. Upon a
holder’s exercise of its tender rights in
connection with either a resetting of the
interest rate during a tender option
mode or a conversion to another interest
rate mode, a remarketing agent or a
liquidity provider typically will acquire
the bonds subject to the tender and
resell the bonds either to the same
bondholders or to others willing to
purchase such bonds.

3. Existing Guidance

To address reissuance questions
related to tax-exempt bonds, on
December 27, 1988, the IRS published
Notice 88-130, 1988—2 CB 543, which
provides rules for determining when a
tax-exempt bond is retired for purposes
of sections 103 and 141 through 150.
Notice 88—130 provides in part that a
tax-exempt bond is retired when there is
a change to the terms of the bond that
results in a disposition of the bond for
purposes of section 1001. In addition,
Notice 88—130 provides special rules for
retirement of certain tender option
bonds that meet a definition of the term
“qualified tender bond.”

On June 26, 1996, the Department of
the Treasury (Treasury Department) and
the IRS published final regulations
under §1.1001-3 (1996 Final
Regulations) in the Federal Register (61
FR 32926). These regulations provide
rules for determining whether a
modification of the terms of a debt
instrument, including a tax-exempt
bond, results in an exchange for
purposes of section 1001. In recognition
of a need to coordinate the interaction
of the prior guidance in Notice 88-130
with the subsequent final regulations
under § 1.1001-3 for particular tax-
exempt bond purposes, the Treasury
Department and the IRS stated their
intention to issue regulations under
section 150 on this subject in the
Federal Register (61 FR 32930).

On April 14, 2008, the IRS published
Notice 2008-41, 2008—1 CB 742. Like
Notice 88—-130, Notice 2008—41 provides
rules for determining when a tax-
exempt bond is retired for purposes of
sections 103 and 141 through 150 and
includes special rules for qualified

tender bonds. While the retirement
standards provided in these two notices
are similar, Notice 2008—41 was
intended to coordinate the retirement
standards for tax-exempt bond purposes
with the 1996 Final Regulations on
modifications of debt instruments under
§1.1001-3 and to be more administrable
than Notice 88—130. In order to preserve
flexibility and to limit potential
unintended consequences during the
2008 financial crisis, Notice 2008—41
permitted issuers to apply either notice.
Generally, under Notice 2008—41, a tax-
exempt bond is retired when a
significant modification to the terms of
the bond occurs under §1.1001-3, the
bond is acquired by or on behalf of its
issuer, or the bond is otherwise
redeemed or retired. The notice clarifies
that, for purposes of these retirement
standards, the purchase of a tax-exempt
bond by a third-party guarantor or third-
party liquidity facility provider
pursuant to the terms of the guarantee
or liquidity facility is not treated as a
purchase or other acquisition by or on
behalf of a governmental issuer.
Although these general rules apply to a
qualified tender bond, Notice 2008—41
also provides that certain features of
qualified tender bonds will not result in
a retirement. In Notice 2008—41, the
Treasury Department and the IRS
reiterated their intention to provide
guidance on the retirement of tax-
exempt bonds in regulations under
section 150.

The Proposed Regulations provide
rules for determining when tax-exempt
bonds are treated as retired for purposes
of sections 103 and 141 through 150.
The Proposed Regulations also amend
§1.1001-3(a)(2) to conform that section
to the special rules in the Proposed
Regulations for retirement of qualified
tender bonds.

Explanation of Provisions

1. Section 1.150-3: Retirement of Tax-
Exempt Bonds

A. General Rules for Retirement of a
Tax-Exempt Bond

The Proposed Regulations generally
provide retirement standards that apply
to tax-exempt bonds for purposes of
sections 103 and 141 through 150.
These retirement standards follow the
guidance in Notice 2008—41 with
technical refinements. The Proposed
Regulations provide that a tax-exempt
bond is retired if a significant
modification to the terms of the bond
occurs under § 1.1001-3, if the issuer or
an agent acting on its behalf acquires the
bond in a manner that liquidates or
extinguishes the bondholder’s
investment in the bond, or if the bond
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is otherwise redeemed (for example,
redeemed at maturity).

For this purpose, the Proposed
Regulations define the term “issuer” to
mean the State or local governmental
unit that actually issues the bonds and
any related party (as defined in §1.150—
1(b)) to that actual issuer. In the case of
a governmental unit, the applicable
related party definition under § 1.150—
1(b) applies a controlled group test
under §1.150-1(e) to determine related
party status, based generally on all of
the facts and circumstances. This
controlled group test includes special
rules which specifically treat control
over the governing board of a
governmental unit and control over use
of funds or assets of a governmental unit
as giving rise to controlled group status.

By focusing on the actual issuer rather
than on a conduit borrower, this
definition of issuer maintains and
respects the essential legal construct
necessary for issuance of many tax-
exempt bonds, such as qualified private
activity bonds under section 141(e), that
the actual issuer be treated as the
obligor in conduit financings. Thus,
under the Proposed Regulations, the
acquisition of a tax-exempt bond by a
conduit borrower that is not a related
party to the actual issuer does not result
in the retirement of that bond.

The Proposed Regulations also
prescribe certain consequences for a
bond that is retired pursuant to a
deemed exchange under § 1.1001-3 or
following the acquisition of the bond by
the issuer or the issuer’s agent. In the
former case, the bond is treated as a new
bond issued at the time of the
modification as determined under
§1.1001-3. In the latter case, if the
issuer resells the bond, the bond is
treated as a new bond issued at the time
of resale. If the issuer does not resell the
acquired bond, the acquired bond is
simply retired. In either case in which
a retired bond is treated as a newly
issued bond, the issuer must consider
whether the new bond refunds the
retired bond. For this purpose, the rules
regarding the definition of a refunding
issue under § 1.150-1(d) apply. For
example, if the issuer of the bond retired
pursuant to § 1.1001-3 is the same as
the issuer (or a related party to the
issuer) of the newly issued bond, the
newly issued bond will be part of a
current refunding issue that refunds the
retired bond.

B. Exceptions to Retirement of a Tax-
Exempt Bond

The Proposed Regulations provide
three exceptions that limit retirements
resulting from the operation of the
general rules. Two of these exceptions

are intended to prevent the special
features of tender option bonds from
resulting in a retirement. A third
exception applies to all tax-exempt
bonds.

The first two exceptions in the
Proposed Regulations apply to qualified
tender bonds, a defined term that is
essentially a tender option bond
meeting certain requirements.
Specifically, a qualified tender bond is
a tax-exempt bond that, pursuant to the
terms of its governing contract, bears
interest during each interest rate mode
at a fixed rate, a qualified floating rate
under § 1.1275-5, or an objective rate
that is permitted for a tax-exempt bond
under § 1.1275-5(c)(5). Furthermore,
interest on a qualified tender bond must
be unconditionally payable at periodic
intervals of no more than a year. Finally,
a qualified tender bond may not have a
stated maturity date later than 40 years
after its issue date and must include a
qualified tender right. This definition is
similar to the definition of qualified
tender bond provided in Notice 2008—
41.

The Proposed Regulations define a
qualified tender right required for a
qualified tender bond in terms of the
mechanics by which the tender right
operates. The Proposed Regulations
define a qualified tender right to include
either a tender right that arises
periodically during a tender option
mode or a tender right that arises upon
the exercise of the issuer’s option under
the original terms of the bond to change
the interest rate mode.

A qualified tender bond has two
features that otherwise could result in
retirement of the bond under the general
rules for retirement in the Proposed
Regulations. First, when accompanied
by a qualified tender right, an exercise
of the issuer’s option to change the
interest rate mode might, in some
circumstances, qualify as a modification
under the rule in § 1.1001-3(c)(2)(iii) for
alterations that result from the exercise
of an option. Thus, absent the exception
in the Proposed Regulations, a qualified
tender right might result in a
modification that, if significant, would
cause the qualified tender bond to be
retired. To address this circumstance,
the Proposed Regulations provide an
exception that avoids retirement by
disregarding a qualified tender right for
purposes of determining whether a
significant modification of a qualified
tender bond under § 1.1001-3 results in
retirement of the bond. Consequently,
the issuer’s option to change the interest
rate mode typically would qualify as a
unilateral option and the change of
interest rate mode resulting from
exercise of that option would not be a

modification of the qualified tender
bond.

The second feature of a qualified
tender bond that could result in
retirement of the bond under the general
rules for retirement in the Proposed
Regulations is the financing structure
feature that may require the issuer or its
agent to acquire the bond upon exercise
of the qualified tender right. To address
this circumstance, the Proposed
Regulations provide another exception
under which an acquisition of a
qualified tender bond pursuant to the
exercise of a qualified tender right will
not result in retirement, provided that
neither the issuer nor its agent holds the
bond for longer than 90 days. This 90-
day period is intended to provide the
issuer or its remarketing agent with
sufficient time to resell a tendered bond
to a new holder.

The Proposed Regulations also
provide an exception to the general
rules of retirement for all tax-exempt
bonds. This exception, carried forward
from Notice 2008—41, provides that
acquisition of a tax-exempt bond by a
guarantor or liquidity facility provider
acting as the issuer’s agent does not
result in retirement of the bond if the
acquisition is pursuant to the terms of
the guarantee or liquidity facility and
the guarantor or liquidity facility
provider is not a related party (as
defined in § 1.150-1(b)) to the issuer.

2. Applicability Dates

The rules in § 1.150-3 of the Proposed
Regulations are proposed to apply to
events and actions taken with respect to
bonds that occur on or after the date that
is 90 days after the date of publication
of the Treasury decision adopting these
rules as final regulations in the Federal
Register. Issuers may apply these
regulations to events and actions taken
with respect to bonds that occur before
that date. The Treasury Department and
the IRS expect that the final regulations
will obsolete Notice 88—130 and Notice
2008—-41.

Special Analyses

This regulation is not subject to
review under section 6(b) of Executive
Order 12866 pursuant to the
Memorandum of Agreement (April 11,
2018) between the Department of the
Treasury and the Office of Management
and Budget regarding review of tax
regulations. Because these regulations
do not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
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Advocacy of the Small Business
Administration for comment on its
impact on small entities.

Comments and Requests for Public
Hearing

Before the Proposed Regulations are
adopted as final regulations,
consideration will be given to any
comments that are submitted timely to
the IRS as prescribed in this preamble
under the ADDRESSES heading. The
Treasury Department and the IRS
request comments on all aspects of the
proposed rules. All comments will be
available at www.regulations.gov or
upon request. A public hearing will be
scheduled if requested in writing by any
person that timely submits written
comments. If a public hearing is
scheduled, notice of the date, time, and
place for the hearing will be published
in the Federal Register.

Drafting Information

The principal authors of these
regulations are Spence Hanemann of the
Office of Associate Chief Counsel
(Financial Institutions and Products)
and Vicky Tsilas, formerly of the Office
of Associate Chief Counsel (Financial
Institutions and Products). However,
other personnel from the Treasury
Department and the IRS participated in
their development.

Availability of IRS Documents

The IRS notices cited in this preamble
are published in the Internal Revenue
Bulletin (or Cumulative Bulletin) and
are available from the Superintendent of
Documents, U.S. Government
Publishing Office, Washington, DC
20402, or by visiting the IRS website at
WWW.ITS.gov.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.150-3 is added to
read as follows:

§1.150-3 Retirement standards for state
and local bonds.

(a) General purpose and scope. This
section provides rules to determine
when a tax-exempt bond is retired for

purposes of sections 103 and 141
through 150.

(b) General rules for retirement of a
tax-exempt bond. Except as otherwise
provided in paragraph (c) of this
section, a tax-exempt bond is retired
when:

(1) A significant modification of the
bond occurs under §1.1001-3;

(2) The issuer or its agent acquires the
bond in a manner that liquidates or
extinguishes the bondholder’s
investment in the bond; or

(3) The bond is otherwise redeemed
(for example, redeemed at maturity).

(c) Exceptions to retirement of a tax-
exempt bond—(1) Qualified tender right
does not result in a modification. In
applying § 1.1001-3 to a qualified
tender bond for purposes of paragraph
(b)(1) of this section, both the existence
and exercise of a qualified tender right
are disregarded. Thus, a change in the
interest rate mode made in connection
with the exercise of a qualified tender
right generally is not a modification
because the change occurs by operation
of the terms of the bond and the holder’s
resulting right to put the bond to the
issuer or its agent does not prevent the
issuer’s option from being a unilateral
option.

(2) Acquisition pursuant to a qualified
tender right. Acquisition of a qualified
tender bond by the issuer or its agent
does not result in retirement of the bond
under paragraph (b)(2) of this section if
the acquisition is pursuant to the
operation of a qualified tender right and
neither the issuer nor its agent
continues to hold the bond after the
close of the 90-day period beginning on
the date of the tender.

(3) Acquisition of a tax-exempt bond
by a guarantor or liquidity facility
provider. Acquisition of a tax-exempt
bond by a guarantor or liquidity facility
provider acting on the issuer’s behalf
does not result in retirement of the bond
under paragraph (b)(2) of this section if
the acquisition is pursuant to the terms
of the guarantee or liquidity facility and
the guarantor or liquidity facility
provider is not a related party (as
defined in § 1.150-1(b)) to the issuer.

(d) Effect of retirement. If a bond is
retired pursuant to paragraph (b)(1) of
this section (that is, in a transaction
treated as an exchange of the bond for
a bond with modified terms), the bond
is treated as a new bond issued at the
time of the modification as determined
under § 1.1001-3. If the issuer or its
agent resells a bond retired pursuant to
paragraph (b)(2) of this section, the bond
is treated as a new bond issued on the
date of resale. In both cases, the rules of
§1.150-1(d) apply to determine if the
new bond is part of a refunding issue.

(e) Definitions. For purposes of this
section, the following definitions apply:

(1) Issuer means the State or local
governmental unit (as defined in
§ 1.103-1) that actually issues the tax-
exempt bond and any related party (as
defined in § 1.150-1(b)) to the actual
issuer (as distinguished, for example,
from a conduit borrower that is not a
related party to the actual issuer).

(2) Qualified tender bond means a tax-
exempt bond that, pursuant to the terms
of its governing contract, has all of the
features described in this paragraph
(e)(2). During each authorized interest
rate mode, the bond bears interest at a
fixed interest rate, a qualified floating
rate under § 1.1275-5(b), or an objective
rate for a tax-exempt bond under
§1.1275-5(c)(5). Interest on the bond is
unconditionally payable at periodic
intervals of no more than one year. The
bond has a stated maturity date that is
not later than 40 years after the issue
date of the bond. The bond includes a
qualified tender right.

(3) Qualified tender right means a
right or obligation of a holder of the
bond to tender the bond for purchase as
described in this paragraph (e)(3). The
purchaser under the tender may be the
issuer, its agent, or another party. The
tender right is available on at least one
date before the stated maturity date. For
each such tender, the purchase price of
the bond is equal to par (plus any
accrued interest). Following each such
tender, the issuer or its remarketing
agent either redeems the bond or uses
reasonable best efforts to resell the bond
within the 90-day period beginning on
the date of the tender. Upon any such
resale, the purchase price of the bond is
equal to par (plus any accrued interest).

(f) Applicability date. This section
applies to events and actions taken with
respect to bonds that occur on or after
the date that is 90 days after the date of
publication of the Treasury decision
adopting these rules as final regulations
in the Federal Register.

m Par. 3. Section 1.1001-3 is amended
by:

lyl. Revising paragraph (a)(2).

m 2. Revising the paragraph (h) subject
heading.

m 3. Revising the first sentence of
paragraph (h)(1).

m 4. Revising the paragraph (h)(2)
subject heading.

m 5. Adding paragraph (h)(3).

The revisions and addition read as
follows:

§1.1001-3 Modifications of debt
instruments.

(a) * *x %

(2) Qualified tender bonds. For
special rules governing whether tax-
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exempt bonds that are qualified tender
bonds are retired for purposes of
sections 103 and 141 through 150, see
§1.150-3.

* * * * *

(h) Applicability date. * * *

(1) * * * Except as otherwise
provided in paragraphs (h)(2) and (3) of
this section, this section applies to
alterations of the terms of a debt
instrument on or after September 24,
1996. * * *

(2) Alteration or modification results
in an instrument or property right that
is not debt. * * *

(3) Qualified tender bonds. Paragraph
(a)(2) of this section applies to events
and actions taken with respect to
qualified tender bonds that occur on or
after the date that is 90 days after the
date of publication of the Treasury
decision adopting these rules as final
regulations in the Federal Register.

Kirsten Wielobob,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2018-28370 Filed 12-28-18; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 385

[Docket No. FMCSA-2018-0165]

RIN 2126-ACO01

Incorporation by Reference; North
American Standard Out-of-Service

Criteria; Hazardous Materials Safety
Permits

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: FMCSA proposes to amend its
Hazardous Materials Safety Permits
regulations to incorporate by reference
the updated Commercial Vehicle Safety
Alliance (CVSA) handbook. The Out-of-
Service Criteria provide uniform
enforcement tolerances for roadside
inspections to enforcement personnel
nationwide, including FMCSA'’s State
partners. Currently, the regulations
reference the April 1, 2016, edition of
the handbook. Through this notice,
FMCSA proposes to incorporate by
reference the April 1, 2018, edition.
DATES: Comments on this document
must be received on or before January
30, 2019.

ADDRESSES: You may submit comments
identified by Docket Number FMCSA-

2018-0165 using any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue SE, West Building,
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery or Courier: West
Building, Ground Floor, Room W12—
140, 1200 New Jersey Avenue SE,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e Fax:202—-493-2251.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
instructions on submitting comments,
including collection of information
comments for the Office of Information
and Regulatory Affairs, OMB.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael Huntley, Chief, Vehicle and
Roadside Operations Division, Federal
Motor Carrier Safety Administration,
1200 New Jersey Avenue SE,
Washington, DC 20590-0001 by
telephone at (202) 366—9209 or by email
at michael.huntley@dot.gov. If you have
questions on viewing or submitting
material to the docket, contact Docket
Services, telephone (202) 366—-9826.
SUPPLEMENTARY INFORMATION: This
notice of proposed rulemaking (NPRM)
is organized as follows:

I. Public Participation and Request for
Comments
A. Submitting Comments
B. Viewing Comments and Documents
C. Privacy Act
D. Advance Notice of Proposed
Rulemaking Not Required
II. Executive Summary
III. Legal Basis for the Rulemaking
IV. Background
V. Discussion of Proposed Rulemaking
VI. International Impacts
VII Section-by-Section Analysis
VIII. Regulatory Analyses
A.E.O. 12866 (Regulatory Planning and
Review), E.O. 13563 (Improving
Regulation and Regulatory Review), and
DOT Regulatory Policies and Procedures
B. E.O. 13771 Reducing Regulation and
Controlling Costs
C. Regulatory Flexibility Act (Small
Entities)
D. Assistance for Small Entities
E. Unfunded Mandates Reform Act of 1995
F. Paperwork Reduction Act
G. E.O. 13132 (Federalism)
H. E.O. 12988 (Civil Justice Reform)
1. E.O. 13045 (Protection of Children)
J. E.O. 12630 (Taking of Private Property)
K. Privacy
L. E.O. 12372 (Intergovernmental Review)

M. E.O. 13211 (Energy Supply,
Distribution, or Use)

N. E.O. 13175 (Indian Tribal Governments)

O. National Technology Transfer and
Advancement Act (Technical Standards)

P. Environment (National Environmental
Policy Act)

I. Public Participation and Request for
Comments

A. Submitting Comments

If you submit a comment, please
include the docket number for this
NPRM (Docket No. FMCSA-2018—
0165), indicate the specific section of
this document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online or by fax, mail, or hand
delivery, but please use only one of
these means. FMCSA recommends that
you include your name and a mailing
address, an email address, or a phone
number in the body of your document
so that FMCSA can contact you if there
are questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, put the
docket number, FMCSA-2018-0165, in
the keyword box, and click “Search.”
When the new screen appears, click on
the “Comment Now!”” button and type
your comment into the text box on the
following screen. Choose whether you
are submitting your comment as an
individual or on behalf of a third party
and then submit.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the facility,
please enclose a stamped, self-addressed
postcard or envelope.

FMCSA will consider all comments
and material received during the
comment period and may change this
proposed rule based on your comments.
FMCSA may issue a final rule at any
time after the close of the comment
period.

Confidential Business Information

Confidential Business Information
(CBI) is commercial or financial
information that is customarily not
made available to the general public by
the submitter. Under the Freedom of
Information Act, CBI is eligible for
protection from public disclosure. If you
have CBI that is relevant or responsive
to this NPRM, it is important that you
clearly designate the submitted
comments as CBI. Accordingly, please
mark each page of your submission as
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“confidential” or “CBIL.”’ Submissions
designated as CBI and meeting the
definition noted above will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Brian Dahlin, Chief,
Regulatory Analysis Division, 1200 New
Jersey Avenue SE, Washington DC
20590. Any commentary that FMCSA
receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

FMCSA will consider all comments
and material received during the
comment period.

B. Viewing Comments and Documents

To view comments, as well as any
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov. Insert the
docket number, FMCSA-2018-0165, in
the keyword box, and click “Search.”
Next, click the “Open Docket Folder”
button and choose the document to
review. If you do not have access to the
internet, you may view the docket
online by visiting the Docket
Management Facility in Room W12-140
on the ground floor of the DOT West
Building, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., e.t.,, Monday through Friday,
except Federal holidays.

C. Privacy Act

In accordance with 5 U.S.C. 553(c),
DOT solicits comments from the public
to better inform its rulemaking process.
DOT posts these comments, without
edit, including any personal information
the commenter provides, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL—~
14 FDMS), which can be reviewed at
www.dot.gov/privacy.

D. Advance Notice of Proposed
Rulemaking Not Required

Under 49 U.S.C. 31136(g), FMCSA is
required, in part, to publish an advance
notice of proposed rulemaking if a
proposed rule is likely to lead to the
promulgation of a major rule, unless the
Agency either develops the proposed
rule through a negotiated rulemaking
process or finds good cause that an
ANPRM is impracticable, unnecessary,
or contrary to the public interest. To be
a major rule, a rule must result in or be
likely to result in: (1) “An annual effect
on the economy of $100,000,000 or
more;” (2) “a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions;” or (3) “‘significant adverse
effects on competition, employment,
investment, productivity, innovation, or

on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.” 5 U.S.C. 804(2). This
proposed rule does meet the criteria of
a major rule because it simply
incorporates by reference updates to the
2016 CVSA handbook edition made on
April 1, 2017, and April 1, 2018, which,
as described below, are largely editorial
and provide clarity and guidance to
inspectors and motor carriers
transporting transuranics. Therefore,
this proposed rule is not likely to lead
to the promulgation of a major rule that
requires an ANPRM.

II. Executive Summary

This rulemaking proposes to update
an incorporation by reference found at
49 CFR 385.4 and referenced at 49 CFR
385.415(b). Section 385.4(b) currently
references the April 1, 2016, edition of
CVSA’s handbook titled “North
American Standard Out-of-Service
Criteria and Level VI Inspection
Procedures and Out-of-Service Criteria
for Commercial Highway Vehicles
Transporting Transuranics and Highway
Route Controlled Quantities of
Radioactive Materials as defined in 49
CFR part 173.403.”” The Out-of-Service
Criteria, while not regulations, provide
uniform enforcement tolerances for
roadside inspections to enforcement
personnel nationwide, including
FMCSA’s State partners. In this
rulemaking, FMCSA proposes to
incorporate by reference the April 1,
2018, edition, which also captures
changes adopted in the April 1, 2017
edition of the handbook.

Cumulatively, 15 updates distinguish
the April 1, 2018, handbook edition
from the 2016 and 2017 editions (9
updates adopted in 2016 and 6
additional updates adopted in 2017).
The incorporation by reference of the
2018 edition does not impose new
regulatory requirements.

III. Legal Basis for the Rulemaking

Congress has enacted several statutory
provisions to ensure the safe
transportation of hazardous materials in
interstate commerce. Specifically, in
provisions codified at 49 U.S.C. 5105(d),
relating to inspections of motor vehicles
carrying certain hazardous material, and
49 U.S.C. 5109, relating to motor carrier
safety permits, the Secretary of
Transportation is required to
promulgate regulations as part of a
comprehensive safety program on
hazardous materials safety permits. The
FMCSA Administrator has been
delegated authority under 49 CFR
1.87(d)(2) to carry out the rulemaking
functions vested in the Secretary of

Transportation. Consistent with that
authority, FMCSA has promulgated
regulations to address the congressional
mandate on hazardous materials. Those
regulations on hazardous materials are
the underlying provisions to which the
material incorporated by reference
discussed in this notice is applicable.

IV. Background

In 1986, the U.S. Department of
Energy (DOE) and CVSA entered into a
cooperative agreement to develop a
higher level of inspection procedures,
out-of-service conditions and/or criteria,
an inspection decal, and a training and
certification program for inspectors to
conduct inspections on shipments of
transuranic waste and highway route
controlled quantities of radioactive
material. CVSA developed the North
American Standard Level VI Inspection
Program for Transuranic Waste and
Highway Route Controlled Quantities of
Radioactive Material. This inspection
program for select radiological
shipments includes inspection
procedures, enhancements to the North
American Standard Level I Inspection,
radiological surveys, CVSA Level VI
decal requirements, and the ”” North
American Standard Out-of-Service
Criteria and Level VI Inspection
Procedures and Out-of-Service Criteria
for Commercial Highway Vehicles
Transporting Transuranics and Highway
Route Controlled Quantities of
Radioactive Materials as defined in 49
CFR part 173.403.” As of January 1,
2005, all vehicles and carriers
transporting highway route controlled
quantities of radioactive material are
regulated by the U.S. Department of
Transportation. All highway route
controlled quantities of radioactive
material must pass the North American
Standard Level VI Inspection prior to
the shipment being allowed to travel in
the U.S. All highway route controlled
quantities of radioactive material
shipments entering the U.S. must also
pass the North American Standard Level
VI Inspection either at the shipment’s
point of origin or when the shipment
enters the U.S.

Section 385.415 of title 49, Code of
Federal Regulations, prescribes
operational requirements for motor
carriers transporting hazardous
materials for which a hazardous
materials safety permit is required.
Section 385.415(b)(1) requires that
motor carriers must ensure a pre-trip
inspection is performed on each motor
vehicle to be used to transport a
highway route controlled quantity of a
Class 7 (radioactive) material, in
accordance with the requirements of
CVSA’s handbook titled “North
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American Standard Out-of-Service
Criteria and Level VI Inspection
Procedures and Out-of-Service Criteria
for Commercial Highway Vehicles
Transporting Transuranics and Highway
Route Controlled Quantities of
Radioactive Materials as defined in 49
CFR part 173.403.”

According to 2012-2017 data from
FMCSA'’s Motor Carrier Management
Information System (MCMIS),
approximately 3.5 million Level I—
Level VI roadside inspections were
performed annually. Nearly 97 percent
of these were Level I,* Level 11,2 and
Level III3 inspections. During the same
period, an average of 842 Level VI
inspections were performed annually,
comprising only 0.024 percent of all
roadside inspections. On average, out-
of-service violations were cited in only
10 Level VI inspections annually (1.19
percent), whereas on average, out-of-
service violations were cited in 269,024
Level I inspections (25.3 percent),
266,122 Level II inspections (22.2
percent), and 66,489 Level III
inspections (6.2 percent) annually.
Based on these statistics, CMVs
transporting transuranics and highway
route controlled quantities of
radioactive materials are clearly among
the best maintained and safest CMVs on
the highways today, due largely to the
enhanced oversight and inspection of
these vehicles because of the sensitive
nature of the cargo being transported.

V. Discussion of Proposed Rulemaking

Section 385.4(b), as amended on June
17, 2016 (81 FR 39587), references the
April 1, 2016, edition of the CVSA
handbook. This rule proposes to amend
§ 385.4(b), by redesignating paragraph
(b) as (b)(1), and by replacing the
reference to the April 1, 2016, edition
date with a reference to the new edition
date of April 1, 2018. Also in § 385.4(b),
FMCSA clarifies that the CVSA
publication is available for interested
parties to view at the Agency’s
Washington, DC office and that the
document may be purchased from the
CVSA. The CVSA’s website address,
mail address, and phone number would
be provided. Section 385.4(b) would be
amended by reserving paragraph (b)(2)

1Level I is a 37-step inspection procedure that
involves examination of the motor carrier’s and
driver’s credentials, record of duty status, the
mechanical condition of the vehicle, and any
hazardous materials/dangerous goods that may be
present.

2Level Il is a driver and walk-around vehicle
inspection, involving the inspection of items that
can be checked without physically getting under
the vehicle.

3Level Il is a driver-only inspection that
includes examination of the driver’s credentials and
documents.

to accommodate additional sources of
information associated with future
incorporations by reference.

In addition, this rule proposes to
amend § 385.4(a) to remove the
paragraph header titled “Incorporation
by reference.”

Section 385.415(b) would also be
revised by removing paragraph (b)(2) to
conform to formatting requirements of
the Office of the Federal Register.

The changes made based on the 2017
and 2018 handbook editions are
outlined below. It is necessary to update
the materials incorporated by reference
to ensure motor carriers and
enforcement officials have convenient
access to the correctly identified
inspection criteria referenced in the
rules.

April 1, 2017, Changes

Nine updates to the 2017 edition
distinguish it from the April 1, 20186,
edition. Additional conforming changes
were made to the table of contents, but
are not included in the summary below.

The first 2017 update removed the
following paragraph referencing the
Federal Motor Carrier Safety
Regulations (FMCSRs) from the Policy
Statement in Part I (North American
Standard Driver Out-of-Service Criteria):

“FMCSR code references in the North
American Standard Out-of-Service
Criteria are simply recommendations to
help inspectors find an appropriate
citation. Other violation codes may be
more suitable for a specific condition.”

This paragraph was removed because
the conditions included in the North
American Standard Out-of-Service
Criteria are based on violations that
exist in the FMCSRs. As data quality
and uniformity are critical, any
suggestion that softens a direct linkage
between an out-of-service condition and
the corresponding FMCSR section has
the potential to reduce the quality or
uniformity of the data. The subject
language was removed to lessen the
possibility that an inspector might select
an incorrect or a less appropriate section
of the FMCSRs when documenting a
violation related to the out-of-service
condition. This change will not affect
the number of out-of-service violations
cited during Level VI inspections;
rather, it simply clarifies that inspectors
should cite the specific FMCSR section
provided in the handbook as opposed to
other, alternative violation codes.

The second and third 2017 updates
amended the language in Part I, Item 4
(Driver Medical/Physical
Requirements). Item 4.(b)(4) was
updated to be consistent with item
4.(b)(3), and to clarify that both Item
4.(b)(3) and Item 4.(b)(4) are applicable

only to individuals who are not required
to possess a commercial driver’s license
(CDL).4 As written in the 2016 edition,
Item 4.(b)(4) covers individuals
operating a passenger-carrying vehicle
for which a CDL is not required when
such individuals lack the required
medical certification. However, the 2016
edition omitted the term “non-CDL”
when referencing the operation of a
property-carrying vehicle by a driver
without a valid medical certificate. The
CVSA updated Item 4.(b)(4) in the 2017
edition to read “[o]perating a non-CDL
property-carrying vehicle . . .” The
note to Item 4.(b)(5) was updated to
clarify how roadside inspectors should
handle proof of medical certification for
individuals possessing a valid
Provincial or Territorial license. The
updated note now clearly delineates the
inspection criteria when dealing with a
driver presenting a Class 5 license from
any Canadian jurisdiction, a Class D or
G license from Ontario, or Class 3
license from New Brunswick. The
change to Item 4.(b)(4) regarding non-
CDL property-carrying vehicles will not
affect the number of out-of-service
violations cited during Level VI
inspections, as all drivers transporting
transuranics and highway route
controlled quantities of radioactive
materials are required to have a CDL.
The updated note to Item 4.(b)(5) simply
provides additional guidance to
inspectors regarding drivers possessing
Canadian licenses, and will not affect
the number of out-of-service violations
cited during Level VI inspections.

The fourth 2017 update added several
footnotes relating to Part I, Items
9.(a)(4), (5), and (6) (Driver’s Record of
Duty Status—U.S.) regarding when a
driver is to be placed out-of-service for
having (a) no record of duty status in
possession when one is required, (b) no
record of duty status in possession for
the previous 7 consecutive days, or (c)
a false record of duty status,
respectively, specifically when the
driver is using or required to use an
automatic on-board recording device
(AOBRD) or electronic logging device
(ELD). These violations relating to a
driver’s records of duty status have
always been out-of-service violations;
the new footnotes simply provide
clarification to roadside inspection
officials regarding when a driver is
considered to have no or false records
of duty status when using AOBRDs or
ELDs as outlined in a December 16,
2015, final rule, effective December
2017 (80 FR 78292). FMCSA records
indicate that only one out-of-service

4Item 4.(b)(4) was amended again in April 2018
as discussed below.
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violation has been issued to a driver as

a result of a Level VI inspection in the
past 3 years. As such, and since the ELD
rule is intended to help improve
compliance with the hours-of-service
rules, the addition of the footnotes to
Part I, Items 9.(a)(4), (5), and (6) is not
expected to have any effect on the
number of out-of-service violations cited
during Level VI inspections.

The fifth 2017 update removed the
following paragraph referencing the
FMCSRs from the end of the Policy
Statement in Part II (North American
Standard Vehicle Out-of-Service Criteria
Inspection Standards):

“FMCSR code references in the North
American Standard Out-of-Service
Criteria are simply recommendations to
help inspectors find an appropriate
citation. Other violation codes may be
more suitable for a specific condition.”

As noted with the change in the
policy statement concerning the driver
inspection criteria, this paragraph was
removed because the conditions
included in the North American
Standard Out-of-Service Criteria are
based on violations that exist in the
FMCSRs. As data quality and uniformity
are critical, any suggestion that softens
a direct linkage between an out-of-
service condition and the corresponding
FMCSR section has the potential to
reduce the quality or uniformity of the
data. The subject language was removed
to lessen the possibility that an
inspector might select an incorrect or a
less appropriate section of the FMCSRs
when documenting a violation related to
the out-of-service condition. This
change is not expected to affect the
number of out-of-service violations cited
during Level VI inspections; rather, it
simply clarifies that inspectors should
cite the specific FMCSR section
provided in the handbook as opposed to
other, alternative violation codes.

The sixth 2017 update amended the
language in Part II, Item 4 (Driveline/
Driveshaft). Item 4.(b)(3) was updated to
correct the omission of “retainer bolts”
from the list of missing, broken or loose
components for universal joints, and to
remove the parenthetical statement,
“with hand pressure only.” In the 2016
edition, Item 4.(b)(3) read: “Any
missing, broken or loose (with hand
pressure only) universal joint bearing
cap bolt.” As amended, Item 4.(b)(3)
reads: “Any missing, broken or loose
universal joint bearing cap bolt or
retainer bolt.” Retainer bolts are
essential to keeping the components in
safe and proper operating condition.
Federal and State inspectors have the
training, knowledge and experience to
recognize the need to place vehicles out
of service when they observe missing

retainer bolts. In addition, the
Committee deleted the original language
regarding ‘“with hand pressure only” to
maintain consistency and uniformity
with the examination of other types of
fasteners in the North American
Standard Out-of-Service Criteria (e.g.,
wheel fasteners, U-bolts, fifth-wheel
fasteners, etc.). FMCSA records indicate
that no out-of-service violations have
been issued regarding universal joints as
a result of a Level VI inspection in the
past 3 years, demonstrating that motor
carriers transporting transuranics and
highway route controlled quantities of
radioactive materials ensure that this
component is well maintained and in
safe and proper operating condition at
all times. The changes are intended to
ensure clarity in the presentation of the
out-of-service conditions, and are not
expected to affect the number of out-of-
service violations cited during Level VI
inspections.

The seventh 2017 update amended
Part II, Item 10.(e)(6) and (7) (Adjustable
Axle(s)/Sliding Trailer Suspension
System) to add language regarding
missing fasteners (i.e., bolts) on sliding
suspension members. The 2016 edition
provided clear instructions regarding
broken welds on sliding suspension
members, but lacked instructions
regarding missing fasteners. While
trained and experienced inspectors had
consistently cited the unsafe condition
of missing fasteners because the
fasteners perform the same function as
welds, the absence of specific language
in the North American Standard Vehicle
Out-of-Service Criteria resulted in
inconsistencies regarding the threshold
for placing vehicles out of service.
FMCSA records indicate that no out-of-
service violations have been issued
regarding missing fasteners on sliding
suspension members as a result of a
Level VI inspection in the past 3 years,
demonstrating that motor carriers
transporting transuranics and highway
route controlled quantities of
radioactive materials ensure that this
component is well maintained and in
safe and proper operating condition at
all times. The changes to Item 10.e.
ensure a consistent threshold is used in
determining whether the degree of non-
compliance with the existing safety
rules warrants placing the trailer out of
service, and are not expected to affect
the number of out-of-service violations
cited during Level VI inspections.

The eighth 2017 update removed the
paragraph referencing the FMCSRs from
the Policy Statement in Part IV
(Administrative Inspection Standards).
As noted with the change in the policy
statement for both the driver and
vehicle inspection criteria, this

paragraph was removed because the
conditions included in the North
American Standard Out-of-Service
Criteria are based on violations that
exist in the FMCSRs. As data quality
and uniformity are critical, any
suggestion that softens a direct linkage
between an out-of-service condition and
the corresponding FMCSR section has
the potential to reduce the quality or
uniformity of the data. The subject
language was removed to lessen the
possibility that an inspector might select
an incorrect or a less appropriate section
of the FMCSRs when documenting a
violation related to the out-of-service
condition. This change is not expected
to affect the number of out-of-service
violations cited during Level VI
inspections; rather, it simply clarifies
that inspectors should cite the specific
FMCSR section provided in the
handbook as opposed to other,
alternative violation codes.

The last 2017 update amended Part IV
by adding a new Item 2 (Inactive/No
USDOT Number). This added condition
addresses motor carriers that either do
not have an active USDOT number or
have no USDOT number, and therefore
do not have the authority to operate.
Given the limited number of motor
carriers that transport transuranics and
highway route controlled quantities of
radioactive material, and the enhanced
oversight and scrutiny that these
carriers are subject to because of the
sensitive nature of the cargo bein
transported, it would be highly unlikely
to find a motor carrier transporting these
commodities without having a USDOT
number and proper operating authority.
FMCSA records indicate that no out-of-
service violations have been cited for
motor carriers with no USDOT number
as a result of a Level VI inspection in
the past 3 years, and this amendment is
not expected to affect the number of out-
of-service violations cited during Level
VI inspections.

April 1, 2018 Changes

The 2018 edition identifies (1) driver-
related violations of the FMCSRs that
are so severe as to warrant placing the
CMYV driver out of service, (2) vehicle
equipment-related violations of the
FMCSRs that are so severe as to warrant
placing the CMV out of service, and (3)
unsafe conditions in the transportation
of hazardous materials. The purpose of
the publication is to provide inspection
criteria for Federal and State motor
carrier safety enforcement personnel to
promote uniform and consistent
inspection procedures of CMVs
operated in commerce.

Six updates to the 2018 edition
distinguish it from the April 1, 2017,
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edition. Additional conforming changes
were made to the table of contents, but
those are not included in the summary
below.

The first 2018 update amended Part I,
Item 4.b (Driver Medical/Physical
Requirements, Medical Certificate).
Subsections (3) and (4) were amended to
clarify and address passenger-carrying
vehicles. A note was added to clarify
what to do when the driver’s response
for the CDL is valid but the medical
information is not contained in the
response. In these cases, the CDL is to
be considered valid with a valid
medical certificate. A new subsection
(6) was added regarding CDL non-
excepted vehicles when the driver is
self-certified as excepted intrastate or
interstate. In these cases, drivers are not
required to submit their medical
certification to the State and therefore
the information will not be tied to the
driver’s CDL. Additionally, this covers
drivers who self-certify as exempt when
they are not. In these cases, the driver
must have evidence of medical
certification through the State’s filing or
have the medical certificate in his/her
possession. FMCSA records indicate
that no out-of-service violations have
been cited relating to medical
qualifications as a result of a Level VI
inspection in the past 3 years, and this
amendment is not expected to affect the
number of out-of-service violations cited
during Level VI inspections.

The second 2018 change amended
Part I, Item 4.(b) by amending the NOTE
on how to handle certain Canadian
licenses. Specifically, the Class 3 license
from Alberta does not require a cyclical
medical examination to be conducted
after the initial medical examination to
obtain the license in Canada until the
driver is over 65 years of age. The
Alberta Class 3 license was added to the
list of other licenses from Canada that
require further evidence of medical
qualification when operating in the
United States. This amendment is not
expected to affect the number of out-of-
service violations cited during Level VI
inspections.

The third 2018 change amended Part
I, Item 9 (Driver’s Record of Duty Status)
by amending and deleting some of the
footnotes, which were added in 2017,
related to electronic logging devices
(ELD). Footnote 12 was amended to
clarify that if the device (ELD or
automatic on-board recording device) is
able to produce the logs (via display,
data transfer, printing or paper) during
a malfunction, the driver will not be
placed out of service for no record of
duty status. Footnotes 14, 15, and 16
were determined to be too complex to
be applied uniformly during roadside

inspections and were therefore
removed. Instead, FMCSA will work to
address the situations outlined in those
footnotes through training and
inspection bulletins. This change is not
expected to have any effect on the
number of out-of-service violations cited
during Level VI inspections.

The fourth 2018 change amended Part
II, Item 1.a.(7) (Brake Systems,
Hydraulic and Electric Brakes). The
amendment added the term “drum” to
subsection (f) to clarify that if the
friction surface of the brake drum or
rotor and the brake friction material on
hydraulic and electric brakes are
contaminated by oil, grease, or brake
fluid, then that condition is considered
a brake defect and subject to the 20
percent brake criterion in the Out-of-
Service Criteria. This update was made
to maintain consistency with drum
(cam-type and wedge) air brakes.
FMCSA records indicate that no out-of-
service violations have been cited for
oil, grease, or brake fluid contamination
of brake components as a result of a
Level VI inspection in the past 3 years,
demonstrating that motor carriers
transporting transuranics and highway
route controlled quantities of
radioactive materials ensure that these
components are well maintained and in
safe and proper operating condition at
all times. This amendment is not
expected to affect the number of out-of-
service violations cited during Level VI
inspections.

The fifth 2018 change amended Part
II, Ttem 3.(b) (Coupling Devices, Upper
Coupler Assembly (Including Kingpin))
to add a NOTE to address flat
countersunk socket head cap screws.
Whereas the Out-of-Service Criteria
includes a chart that outlines the
minimum number of bolts required on
upper coupler assemblies based on the
type and size of the bolt, the chart does
not address the use of flat countersunk
socket head cap screws that are being
used by some trailer manufacturers.
This can lead to vehicles being placed
out-of-service for use of those screws.
Until further research is conducted to
determine if, or when, an out-of-service
condition exists for the use of flat
countersunk socket head cap screws, the
amendment makes clear that the use of
these fasteners is allowed, following
industry practice. FMCSA records
indicate that no out-of-service violations
have been cited for the use of flat
countersunk socket head cap screws on
upper coupler assemblies as a result of
a Level VI inspection in the past 3 years.
This amendment is not expected to
affect the number of out-of-service
violations cited during Level VI
inspections.

The sixth 2018 change amended Part
11, Item 3.(f) (Coupling Devices, Safety
Devices) to add an exception to
subsection (4) to address knotted or
twisted safety devices. Many drivers
twist the safety chains required by
§393.70(d) of the FMCSRs for the
coupling of full trailers to make them
shorter so they do not drag on the
ground. While knotted or twisted chains
are not permitted to be used to secure
cargo on a trailer, a chain that has been
knotted or twisted to account for excess
slack so that it does not drag on the
ground is not considered to be defective
and is not an out-of-service condition.
FMCSA records indicate that no out-of-
service violations have been cited for
knotted or twisted safety devices used
in coupling of full trailers as a result of
a Level VI inspection in the past 3 years.
This amendment is not expected to
affect the number of out-of-service
violations cited during Level VI
inspections.

VI. International Impacts

The FMCSRs, and any exceptions to
the FMCSRs, apply only within the
United States (and, in some cases,
United States territories). Motor carriers
and drivers are subject to the laws and
regulations of the countries in which
they operate, unless an international
agreement states otherwise. Drivers and
carriers should be aware of the
regulatory differences among nations.

The CVSA is an organization
representing Federal, State and
Provincial motor carrier safety
enforcement agencies in United States,
Canada and Mexico. The Out-of-Service
Criteria provide uniform enforcement
tolerances for roadside inspections
conducted in all three countries.

VII. Section-by-Section Analysis

Section 385.4 Matter Incorporated by
Reference

This rule proposes to amend
§ 385.4(a) to remove the paragraph
header titled “Incorporation by
reference” to conform to formatting
requirements of the Office of the Federal
Register.

Section 385.4(b), as amended on June
17, 2016, references the April 1, 2016,
edition of the CVSA handbook. This
rule’s most significant proposed changes
would amend § 385.4(b) by
redesignating paragraph (b) as (b)(1),
while, importantly, replacing the
reference to the April 1, 2016, edition
date with a reference to the new edition
date of April 1, 2018. Also in revised
§385.4(b), FMCSA clarifies that the
CVSA publication is available for
interested parties to view at the
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Agency’s Washington, DC office and
that the document may be purchased
from the CVSA. The CVSA’s website
address, mail address, and phone
number would be provided. Section
385.4(b) would be amended by reserving
paragraph (b)(2) to accommodate
additional sources of information
associated with future incorporations by
reference.

Section 385.415 What operational
requirements apply to the transportation
of hazardous materials for which a
permit is required?

Section 385.415(b) would be revised
by removing paragraph (b)(2) to conform
to formatting requirements of the Office
of the Federal Register. The material
removed, however, would continue to
be contained in § 385.4 paragraphs (a)
and (b); therefore, the deleted material
was duplicative.

VIII. Regulatory Analyses

A. Executive Order (E.O.) 12866
(Regulatory Planning and Review), E.O.
13563 (Improving Regulation and
Regulatory Review), and DOT
Regulatory Policies and Procedures

FMCSA has determined that this
action is not a significant regulatory
action under section 3(f) of E.O. 12866,
Regulatory Planning and Review, as
supplemented by E.O. 13563 (76 FR
3821, January 21, 2011). Additionally, it
is not significant within the meaning of
DOT Regulatory Policies and Procedures
(DOT Order 2100.5 dated May 22, 1980;
44 FR 11034, February 26, 1979) and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget (OMB) did
not, therefore, review this document.

B. E.O. 13771 Reducing Regulation and
Controlling Regulatory Costs

E.O. 13771, “Reducing Regulation and
Controlling Regulatory Costs,”” does not
apply to this action because it is a
nonsignificant regulatory action, as
defined in section 3(f) of E.O. 12866,
and has zero costs; therefore, it is not
subject to the “2 for 1 and budgeting
requirements.

C. Regulatory Flexibility Act (Small
Entities)

The Regulatory Flexibility Act of 1980
(RFA), Public Law 96—354, 94 Stat. 864
(1980), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA) (5 U.S.C.
601 et seq.), requires Federal agencies to
consider the effects of the regulatory
action on small business and other
small entities and to minimize any
significant economic impact. The term

“small entities” comprises small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.5 In
compliance with the RFA, FMCSA
evaluated the effects of the proposed
rule on small entities. The proposed
rule incorporates by reference updates
to the 2016 CVSA handbook edition
made on April 1, 2017, and April 1,
2018, which, as described above, are
largely editorial and provide clarity and
guidance to inspectors and motor
carriers transporting transuranics. DOT
policy requires an analysis of the impact
of all regulations on small entities, and
mandates that agencies strive to lessen
any adverse effects on these entities.
None of the 15 updates from the 2017
and 2018 editions impose new
requirements or make substantive
changes to the FMCSRs.

When an Agency issues a rulemaking
proposal, the RFA requires the Agency
to “prepare and make available an
initial regulatory flexibility analysis”
that will describe the impact of the
proposed rule on small entities (5 U.S.C
603(a)). Section 605 of the RFA allows
an agency to certify a rule, instead of
preparing an analysis, if the proposed
rule is not expected to impact a
substantial number of small entities.
The proposed rule is largely editorial
and provides guidance to inspectors and
motor carriers transporting transuranics
in interstate commerce. Accordingly, I
hereby certify that if promulgated, this
proposed rule will not have a significant
economic impact on a substantial
number of small entities. FMCSA
invites comments from anyone who
believes there will be a significant
impact on small entities from this
action.

D. Assistance for Small Entities

In accordance with section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996,
FMCSA wants to assist small entities in
understanding this rule so that they can
better evaluate its effects. If the rule will
affect your small business, organization,
or governmental jurisdiction and you
have questions concerning its
provisions, please consult the FMCSA
point of contact, Michael Huntley, listed
in the FOR FURTHER INFORMATION
CONTACT section of this rule.

55 U.S.C. 601.

E. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions.
The Act addresses actions that may
result in the expenditure by a State,
local, or tribal government, in the
aggregate, or by the private sector, of
$161 million (which is the value
equivalent to $100,000,000 in 1995,
adjusted for inflation to 2017 levels) or
more in any one year. This proposed
rule will not result in such an
expenditure.

F. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.), Federal
agencies must obtain approval from the
OMB for each collection of information
they conduct, sponsor, or require
through regulations. FMCSA
determined that no new information
collection requirements are associated
with this proposed rule.

G. E.O. 13132 (Federalism)

A rule has implications for
Federalism under Section 1(a) of
Executive Order 13132 if it has
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

FMCSA analyzed this proposed rule
and determined that it does not have
implications for federalism.

H. E.O. 12988 (Civil Justice Reform)

This proposed rule meets applicable
standards in sections 3(a) and 3(b) (2) of
E.O. 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

I. E.O. 13045 (Protection of Children)

E.O. 13045, Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997), requires agencies issuing
“economically significant”” rules to
include an evaluation of their
environmental health and safety effects
on children, if the agency has reason to
believe that the rule may
disproportionately affect children. The
Agency determined this proposed rule
is not economically significant.
Therefore, no analysis of the impacts on
children is required. In any event, the
Agency does not anticipate that this
regulatory action could pose an
environmental or safety risk that could
affect children disproportionately.
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J. E.O. 12630 (Taking of Private
Property)

FMCSA reviewed this proposed rule
in accordance with E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights, and has determined it will not
effect a taking of private property or
otherwise have taking implications.

K. Privacy

Section 522 of title I of division H of
the Consolidated Appropriations Act,
2005, enacted December 8, 2004 (Pub. L.
108-447, 118 Stat. 2809, 3268, 5 U.S.C.
552a note), requires the Agency to
conduct a privacy impact assessment of
a regulation that will affect the privacy
of individuals. This proposed rule does
not require the collection of personally
identifiable information or affect the
privacy of individuals.

L. E.O. 12372 (Intergovernmental
Review)

The regulations implementing E.O.
12372 regarding intergovernmental
consultation on Federal programs and
activities do not apply to this proposed
rule.

M. E.O. 13211 (Energy Supply,
Distribution, or Use)

FMCSA has analyzed this proposed
rule under E.O. 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. The Agency has
determined that it is not a “‘significant
energy action” under that order because
it is not a ““significant regulatory action”
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. Therefore, it does not require a
Statement of Energy Effects.

N. E.O. 13175 (Indian Tribal
Governments)

This proposed rule does not have
Tribal implications under E.O. 13175,
Consultation and Coordination with
Indian Tribal Governments, because it
does not have a substantial direct effect
on one or more Indian Tribes, on the
relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

O. National Technology Transfer and
Advancement Act (Technical
Standards)

The National Technology Transfer
and Advancement Act (15 U.S.C. 272
note) directs agencies to use voluntary
consensus standards in their regulatory
activities unless the agency provides
Congress, through OMB, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards (e.g.,
specifications of materials, performance,
design, or operation; test methods;
sampling procedures; and related
management systems practices) are
standards that are developed or adopted
by voluntary consensus standards
bodies. FMCSA does not intend to adopt
its own technical standard, thus there is
no need to submit a separate statement
to OMB on this matter. The standard
being incorporated in this proposed rule
is discussed in detail in section IV,
Incorporation by Reference, and is
reasonably available at FMCSA and
through the CVSA website.

P. Environment (National
Environmental Policy Act)

FMCSA analyzed this rule consistent
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 ef seq.) and
determined this action is categorically
excluded from further analysis and
documentation in an environmental
assessment or environmental impact
statement under FMCSA Order 5610.1
(69 FR 9680, March 1, 2004), Appendix
2, paragraph (6)(b). This Categorical
Exclusion (CE) covers minor revisions to
regulations. The content in this
proposed rule is covered by this CE,
there are no extraordinary
circumstances present, and the
proposed action does not have any
effect on the quality of the environment.
The CE determination is available for
inspection or copying in the
Regulations.gov website listed under
ADDRESSES.

List of Subjects in 49 CFR 385

Administrative practice and
procedure, Highway safety,
Incorporation by reference, Mexico,
Motor carriers, Motor vehicle safety,
Reporting and recordkeeping
requirements.

In consideration of the foregoing,
FMCSA amends 49 CFR chapter I, part
385, as set forth below:

PART 385—SAFETY FITNESS
PROCEDURES

m 1. The authority citation for part 385
is revised to read as follows:

Authority: 49 U.S.C. 113, 504, 521(b),
5105(d), 5109, 5113 13901-13905, 13908,
31135, 31136, 31144, 31148, and 31502; Sec.
113(a), Pub. L. 103-311; Sec. 408, Pub. L.
104—-88, 109 Stat. 803, 958; Sec. 350 of Pub.
L. 107-87, 115 Stat. 833, 864; and 49 CFR
1.87.

m 2. Revise § 385.4 to read as follows:

§385.4 Matter incorporated by reference.

(a) Certain material is incorporated by
reference into this part with the
approval of the Director of the Federal
Register under 5 U.S.C. 552(a) and 1
CFR part 51. To enforce any edition
other than that specified in this section,
FMCSA must publish notification of the
change in the Federal Register and the
material must be available to the public.
All approved material is available for
inspection at Federal Motor Carrier
Safety Administration, Office of
Enforcement and Compliance, 1200
New Jersey Ave. SE, Washington, DC
20590; Attention: Chief, Compliance
Division at (202) 366—1812, and is
available from the sources listed below.
It is also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030
or go to http://www.archives.gov/
federal-register/cfr/ibr-locations.html.

(b) Commercial Vehicle Safety
Alliance, 6303 Ivy Lane, Suite 310,
Greenbelt, MD 20770, telephone (301)
830-6143, www.cvsa.org.

(1) “North American Standard Out-of-
Service Criteria and Level VI Inspection
Procedures and Out-of-Service Criteria
for Commercial Highway Vehicles
Transporting Transuranics and Highway
Route Controlled Quantities of
Radioactive Materials as defined in 49
CFR 173.403,” April 1, 2018,
incorporation by reference approved for
§385.415(b).

(2) [Reserved]

§385.415 [Amended]

m 3. Remove and reserve § 385.415(b)(2).
Issued under authority delegated in 49 CFR

1.87 on: December 20, 2018.

Raymond P. Martinez,

Administrator.

[FR Doc. 2018-28169 Filed 12—28-18; 8:45 am]

BILLING CODE 4910-EX-P
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DEPARTMENT OF AGRICULTURE

Privacy Act of 1974; System of
Records

AGENCY: Office of the Chief Financial
Officer, U.S. Department of Agriculture.

ACTION: Notice of a Modified System of
Records.

SUMMARY: In accordance with the
Privacy Act of 1974, as amended, the
U.S. Department of Agriculture (USDA),
Office of the Chief Financial Officer
(OCFO), proposes to modify one Privacy
Act System of Record titled “Financial
Systems, OCFO-10" published at 75 FR
6622 (February 10, 2010), to include 4
new routine uses: Support Do Not Pay
initiative under the Improper Payments
Elimination and Recovery Improvement
Act of 2012 (IPERIA); two mandatory
routine uses addressing Breach
Notification per Office of Management
and Budget memoranda M—17-12; and
routine use for contractors, grantees,
etc., support. This modification will
also include incorporating and
consolidating General Services
Administration (GSA) GSA/PPFM-11
(Pegasys) into OCFO-10, Financial
Systems. USDA/OCFO has acquired full
ownership and responsibility for the
management of the GSA commercial-off-
the shelf financial management system
named Pegasys in fiscal year 2016. The
consolidation of the financial systems
will update the following sections
within OCFO-10: Purpose, system
location, categories of individuals
covered by the system, record source
categories, and storage. Upon
publication of the modified OCFO-10,
Financial Systems, GSA will rescind
GSA/PPFM-11 (Pegasys) published at
71 FR 60710 (November 27, 2006),
modified at 73 FR 22397 (April 25,
2008).

DATES: Submit comments on or before
January 30, 2019. This revised system
will be effective upon publication. New

or modified routine uses are effective
January 30, 2019.

ADDRESSES: You may submit comments,
identified by docket number USDA/
OCFO by one of the following methods:

e Federal eRule Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 205-3759.

e Mail: Stanley McMichael, Acting
Associate Chief Financial Officer for
Shared Services, 1400 Independence
Ave. SW, Room 3054 South Building,
Washington, DC 20250.

e Instructions: All submissions
received will be posted without change
to http://www.regulations.gov, including
any personal information provided.

Docket: For access to the docket to
read background documents or
comments received go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Stanley McMichael, Acting Associate
Chief Financial Officer for Shared
Services, 1400 Independence Ave. SW,
Room 3054 South Building,
Washington, DC 20250,
Stanley.Mcmichael@cfo.usda.gov, (202)
720-0564. For privacy issues please
contact: USDA Chief Privacy Officer,
1400 Independence Avenue SW, Room
401-W South Building, Washington, DC
20250, phone 202-205-0926 or at
USDAPrivacy@ocio.usda.gov.

SUPPLEMENTARY INFORMATION: In
accordance with the Privacy Act of 1974
the Department of Agriculture proposes
to modify the Department of
Agriculture’s system of records notice
titled Financial Systems, OCFO-10. The
modification will add 4 new routine
uses to the system: Two mandated by
OMB memoranda 17-12, one which
supports Do Not Pay initiative under the
Improper Payments Elimination and
Recovery Improvement Act of 2012
(IPERIA) and add support services by
entities. Modification will also
incorporate the Pegasys financial
management system which was
acquired from the General Services
Administration (GSA) in fiscal year
2016, update purpose, system locations,
categories of individuals covered by the
system, record source categories and
storage. The consolidation of GSA/
PPFM-11 into OCFO-10, Financial
Systems will place all of the current
electronic applications that OCFO uses
into a single System of Records Notice.

Financial Systems consist of the
electronic information technology
systems that contain information
concerning individuals and businesses
that receive payments for providing
goods and services to USDA. This
proposed notice covers: (1) Individuals
who have funds advances to them for
USDA official travel use, approving
officials, and individuals who perform
official USDA travel and are reimbursed
with Government funds; (2) Individuals
who receive payments in the form of
rents, royalties, prizes, or awards; (3)
Individuals who receive for non-
personal service contracts,
commissions, or compensation for
services, which are subject to Internal
Revenue Service form 1099 reporting
requirements are included in the suite
of systems; (4) USDA employees who
have been issued a Government
purchase card, Government fleet card or
a Government travel card; and (5)
Employee information necessary to
record employee salary disbursements
in the financial system that is essential
for Internal Revenue Service income tax
reporting. The employee records are
also used to pay employees for travel
reimbursement and any other
miscellaneous payments due to the
employee. Incorporating Pegasys will
include part of a shared-services
financial operation providing a
commercial-off-the-shelf financial
system (in a private vendor hosted
environment), financial transaction
processing, and financial analysis for its
main business lines of Federal supplies
and technology, public buildings, and
general management and administration
offices.

USDA determined that a
consolidation of the financial systems is
the most efficient, logical, taxpayer-
friendly, and user-friendly method of
complying with the publication
requirements of the Privacy Act. The
subject records reflect a common
purpose, common functions, and
common user community. The USDA
herby revises OCFO-10 to include the
routine uses and the consolidation of
the GSA/PPFM-11 into the OCFO-10.
System of Records Notice report on the
modified system of records, required by
5 U.S.C. 552a and fully comply with all
Office of Management (OMB) policies.
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Dated: December 20, 2018.
Sonny Perdue,
Secretary.

Enclosures

SYSTEM NAME AND NUMBER
USDA/OCFO-10 Financial Systems.

SECURITY CLASSIFICATION:
Unclassified.

SYSTEM LOCATION:

The systems are operated from the
USDA headquarters, located at 1400
Independence Avenue SW, Washington,
DC 20250, with other operational
locations within the continental United
States. Pegasys is hosted in a FEDRAMP
certified cloud environment in Phoenix,
AZ.

SYSTEM MANAGER(S):

Stanley McMichael, Acting Associate
Chief Financial Officer for Shared
Services, 1400 Independence Ave. SW,
Room 3054 South Building,
Washington, DC 20250, email address—
Stanley.Mcmichael@cfo.usda.gov, (202)
720-0564.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

Chief Financial Officers Act of 1990
(Pub. L. 101-576)

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

The Financial Systems contain
information about individuals and
businesses that receive payments for
providing goods and services to the
USDA, GSA, and other multiple client
agencies. Individuals who have funds
advanced to them for official travel use,
approving officials, and individuals
who perform official USDA travel and
are reimbursed with Government funds
are included in the system, as well as
individuals (excluding USDA
employees) who receive payments in
the form of rents, royalties, prizes, or
awards, individuals (excluding USDA
employees) who receive payments for
non-personal service contracts,
commissions, or compensation for
services that are subject to Form 1099
reporting requirements, and USDA
employees who have been issued a
purchase card, fleet card or travel card
are included in the system. Employee
information contained in the Financial
Systems is used to record the financial
impact of employee salary
disbursements in the financial system
and for Internal Revenue Service
income tax reporting. In addition, the
employee records are used to pay
employees for travel reimbursement and
any other miscellaneous payments due
to the employee. Individuals covered by

Pegasys include GSA vendors and
Federal employees.

CATEGORIES OF RECORDS IN THE SYSTEM:

The Financial Systems contain several
databases containing the individual’s
and business’ name, address, Social
Security Number (SSN) (or employer
identification number), ZIP code,
amount of payment, credit card number,
Vendor DUNS, Lockbox Number,
(Vendor) Bank Account Number,
Agency Bank Account Number and
other information necessary to
accurately identify covered payment
transactions.

RECORD SOURCE CATEGORIES:

Records are loaded from the USDA
and GSA and other multiple client
agencies’ payroll system to create
records of Federal employees. Vendors
who do business with the USDA submit
their information into the GSA’s System
for Awards Management (SAM), which
is subsequently loaded into the
Financial Systems. This information
includes but is not limited to SSN, TIN,
name, address, and bank electronic
funds transfer information. Records are
also directly loaded online into the
Financial System by agency personnel.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, all or a
portion of the records information
contained in this system may be
disclosed outside USDA as a routine use
pursuant to 5 U.S.C. a(b)(3) as follows:

1. When a record on its face, or in
conjunction with other records,
indicates a violation or potential
violation of law, whether civil, criminal,
or regulatory in nature, and whether
arising by general statute or particular
program, statute, or by regulation, rule,
or order issued pursuant thereto,
disclosure may be made to the
appropriate agency, whether Federal,
foreign, State, local, tribal, or other
public authority responsible for
enforcing, investigating, or prosecuting
such violation or charged with enforcing
or implementing the statute, or rule,
regulation, or order issued pursuant
thereto, of the information disclosed is
relevant to any enforcement, regulatory,
investigative, or prospective
responsibility of the receiving entity.

2. To the Department of Justice when:
(a) The agency or any component
thereof; or (b) any employee of the
agency in his or her official capacity
where the Department of Justice has
agreed to represent the employee; or (c)

the United States Government, is a party
to litigation or has an interest in such
litigation, and by careful review, the
agency determines that the records are
both relevant and necessary to the
litigation and the use of such records by
the Department of Justice is therefore
deemed by the agency to be for a
purpose that is compatible with the
purpose for which the agency collected
the records.

3. To a court or adjudicative body in
a proceeding when: (a) USDA or any
component thereof; or (b) any employee
of USDA in his or her official capacity;
or (c) any employee of USDA in his or
her individual capacity where USDA
has agreed to represent the employee; or
(d) the U.S. Government, is a party to
litigation or has interest in such
litigation, and by careful review, USDA
determines that the records are both
relevant and necessary to the litigation
and the use of such records is therefore
deemed by USDA to be for a purpose
that is compatible with the purpose of
which USDA collected records.

4. To a congressional office in
response to any inquiry made at the
written request of the individual to
whom the record pertains.

5. Information from the system of
records will be forwarded to the Internal
Revenue Service for income tax
purposes.

6. Release of information to other
USDA agencies may be made for
internal processing purposes.

7. Information will be reviewed
during inquiry into payments to be
made by the USDA to its employees.

8. To appropriate agencies, entities,
and persons when (1) USDA suspects or
has confirmed that there has been a
breach of the system of records, (2)
USDA has determined that as a result of
the suspected or confirmed breach there
is a risk of harm to individuals, USDA
(including its information systems,
programs, and operations), the Federal
Government, or national security; and
(3) the disclosure made to such
agencies, entities, and persons is
reasonably necessary to assist in
connection with USDA’s efforts to
respond to the suspected or confirmed
breach or to prevent, minimize, or
remedy such harm.

9. To another Federal agency or
Federal entity, when USDA determines
that information from this system of
records is reasonably necessary to assist
the recipient agency or entity in (1)
responding to a suspected or confirmed
breach or (2) preventing, minimizing, or
remedying the risk of harm to
individuals, the recipient agency or
entity (including its information
systems, programs, and operations), the
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Federal Government, or national
security, resulting from a suspected or
confirmed breach.

10. USDA will disclose information
about individuals from the system of
records in accordance with the Federal
Funding Accountability and
Transparency Act of 2006 (Pub. L. 109—
282; codified at 31 U.S.C. 6101, et seq.);
section 204 of the E-Government Act of
2002 (Pub. L. 107-347; 44 U.S.C. 3501
note), and the Office of Federal
Procurement Policy Act (41 U.S.C. 403
et seq.), or similar statutes requiring
agencies to make public information
concerning Federal financial assistance,
including grants, sub-grants, loan
awards, cooperative agreements, and
other financial assistance; and contracts,
purchase orders, task orders, and
delivery orders.

11. To the Department of Treasury for
administering the Do Not Pay Initiative
under the Improper Payments
Elimination and Recovery Improvement
Act of 2012 (IPERIA). As required by
IPERIA, the Bipartisan Budget Act of
2013, and the Federal Improper
Payments Coordination Act of 2015
(FIPCA), records maintained in this
system will be disclosed to (a) a Federal
or state agency, its employees, agents
(including contractors of its agents) or
contractors; or, (b) a fiscal or financial
agent designated by the Bureau of Fiscal
Service or other Department of the
Treasury bureau or office, including
employees, agents or contractors of such
agent; or, (c) a contractor of the Bureau
of Fiscal Service, for the purpose of
identifying, preventing, and recovering
improper payments to an applicant for,
or recipient of, Federal funds, including
funds disbursed by a state in a state
administered, federally-funding
program. Records disclosed under this
routing use may be used to conduct
computerized comparison to identify,
prevent and recover improper
payments, and to identify and mitigate
fraud, waste, and abuse in federal
payments.

12. To contractors, grantees, experts,
consultants, students, and others
performing or working on a contract,
service, grant, cooperative agreement, or
other assignment for the federal
government, when necessary to
accomplish an agency function related
to the this system of records.

13. To a Federal agency in connection
with the hiring or retention of an
employee; the issuance of a security
clearance; the reporting of an
investigation; the letting of a contract; or
the issuance of a grant, license, or other
benefit to the extent that the information
is relevant and necessary to a decision.

14. To the Office of Personnel
Management (OPM), the Office of
Management and Budget (OMB), or the
Government Accountability Office
(GAO) when the information is required
for program evaluation purposes.

15. To the National Archives and
Records Administration (NARA) for
records management purposes.

POLICIES AND PRACTICES FOR STORAGE OF
RECORDS:

Records are stored and maintained
electronically on USDA-owned
mainframes, servers, tapes, disks, and in
file folders at USDA offices. Records are
also stored on FedRAMP certified cloud
providers located in the continental
United States.

POLICIES AND PRACTICES FOR RETRIEVAL OF
RECORDS:

Records in the system are retrieved by
SSN or by employee identification
numbers, employee/business name, and
vendor number.

POLICIES AND PRACTICES FOR RETENTION AND
DISPOSAL OF RECORDS:

Records are retained for Financial
Systems under National Archives and
Records Administration General
Records Schedule 1.1 Financial
Management and Reporting Records.
Records are retained for a period of six
years and three months.

ADMINISTRATIVE, TECHNICAL, AND PHYSICAL
SAFEGUARDS:

Records in this system are
safeguarded in accordance with
applicable Federal rules and policies,
including all applicable USDA
automated systems security and access
policies. Strict security controls have
been imposed to minimize the risk of
compromising the information that is
being stored. Access to the computer
system containing the records in this
system is limited to those individuals
who have a need-to-know the
information for the performance of their
official duties and who have appropriate
clearances or permissions.

RECORD ACCESS PROCEDURES:
See “Notification Procedures’ below.

CONTESTING RECORD PROCEDURES:

Individuals seeking to contest any
information contained in this system of
records or its content may submit a
request in writing to the Headquarters or
Components FOIA Officer, whose
contact information can be found at
https://www.dm.usda.gov/foia/poc.htm.
If an individual believes more than one
Component maintains Privacy Act
records concerning him or her the
individual may submit the request to

Chief FOIA Officer, Department of
Agriculture, 1400 Independence Avenue
SW, Washington, DC 20250.

NOTIFICATION PROCEDURES:

Individuals seeking notification of
and access to any record contained in
this system of records, may submit a
request in writing to the Headquarters or
Components FOIA Officer, whose
contact information can be found at
https://www.dm.usda.gov/foia/poc.htm.
If an individual believes more than one
Component maintains Privacy Act
records concerning him or her the
individual may submit the request to
Chief FOIA Officer, Department of
Agriculture, 1400 Independence Avenue
SW, Washington, DC 20250. When
seeking records about yourself from this
system of records or any other
Departmental system of records, your
request must conform with the Privacy
Act regulations set forth in 7 CFR part
1.112. You must verify your identity,
meaning that you must provide your full
legal name, current address and date
and place of birth. You must sign your
request, and your signature must either
be notarized or submitted under 28
U.S.C. 1746, a law that permits
statements to be made under penalty of
perjury as a substitute for notarization.
While no specific form is required, you
may obtain forms for this purpose from
the Chief FOIA Officer, Department of
Agriculture, 1400 Independence Avenue
SW, Washington, DC 20250. In addition,
you should provide the following:

¢ An explanation of why you believe
the Department would have information
on you,

¢ Identify which Component(s) of the
Department you believe may have the
information about you,

e Specify when you believe the
records would have been created,

¢ Provide any other information that
will help the FOIA staff determine
which USDA Component agency may
have responsive records,

o If your request is seeking records
pertaining to another living individual,
you must include a statement from that
individual certifying his/her agreement
for you to access his/her records.

Without this bulleted information, the
Components(s) may not be able to
conduct an effective search and your
request may be denied, due to lack of
specificity or lack of compliance with
applicable regulations.

EXEMPTIONS PROMULGATED FOR THE SYSTEM:
None.

HISTORY:

OCFO 10 (Financial Systems) 75 FR
6622 (February 10, 2010); GSA/PPFM-—
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11 (Pegasys) published at 71 FR 60710
(October 16, 2006), modified at 73 FR
22397 (April 25, 2008)

United States Department of
Agriculture (USDA)

Narrative Statement on Modifying a
System of Records Under the Privacy
Act of 1974: USDA/OCFO-10

Purpose and Scope

The U.S. Department of Agriculture’s
(USDA) Office of the Chief Financial
Officer (OCFO), Associate Chief
Financial Officer for Shared Services, is
modifying the system of records notice
titled “Financial Systems, OCFO-10"
(Financial Systems). This modification
is in support of four new routine uses:
One routine use between the USDA
OCFO and the U.S. Department of the
Treasury under the Do not Pay
initiative; two mandatory routine uses
to address breach notification as
required by OMB M—-17-12; and a
general routine use to include
contractors, grantees, etc.

The primary goal of Financial
Systems is to improve the Department’s
financial performance by providing
USDA with a modern, efficient core
financial system that complies with all
legislative and management mandates;
integrates with existing and emerging e-
government initiatives; and provides
support to the USDA mission. Financial
Systems includes integration with the
financial and administrative feeder
systems, realignment of affected
business processes, and clear
communication to stakeholders.
Financial Systems is capable of real-
time transaction processing and
updates, including immediate budget
updating; users and managers have
access to the most up-to-date
information for an accurate view of
available funds and greatly improved
management information reporting.

USDA became the owner and manager
of a system formally owned and
managed by the General Services
Administration (GSA) called Pegasys
Financial Services (Pegasys) in fiscal
year 2016. Pegasys is a Federal financial
management system. The consolidation
of Pegasys (also known as GSA/PPFM—
11) into Financial Systems will place all
of the current electronic applications
that OCFO uses into a single System of
Records Notice.

Pegasys is part of USDA/OCFO and
operates a financial management line of
business that serves the needs of Federal
Government agencies. Pegasys supports
all accounting functions related to
accounts payable and accounts
receivable; financial treatment of the
acquiring and disposing of assets; and

general accounting functions, such as
performing/processing cost transfers,
prior-year recovery sampling/validation,
Financial Management Services 224
reporting, standard general ledger
reconciliations, journal entries,
accounting reports, analysis of standard
general ledger accounts, and external
customers’ financial reporting. Pegasys
is a commercial off-the-shelf (COTS)
package that is based on CGI Federal’s
Momentum Financials, which is used in
the processing of accounting
transactions.

Authority for Collecting, Maintaining,
Using, and Disseminating Information
in OCFO

The authority for USDA to collect,
maintain, use, and disseminate
information through Financial Systems
is the Chief Financial Officers Act of
1990 (Pub. L. 101-576).

The Routine Use Satisfies the
Compatibility Requirement of the
Privacy Act

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act of 1974, all
or a portion of the records or
information contained in this system
may be disclosed outside of USDA as a
routine use under U.S.C. 552a(b)(3), as
stated in the Notice and is summarized
here for this modification. Financial
Systems also includes the consolidation
of GSA’s Pegasys, into Financial
Systems.

This modification includes a new
routine use for the Do Not Pay initiative
in compliance of Improper Payments,
which is compatible with the following
routine uses of this system of records of
a financial management system: (1) The
two required routine uses identified in
OMB M-17-12 for notice and breach
notification, which is compatible with
the necessity of the government to deal
with breaches; and (2) routine use for
contractors, grantees, and etc., system
support, which is compatible with the
need of contractor support for Financial
Systems. Pegasys data will not be used
as a routine use for the Do Not Pay
initiative; however, the other routine
uses are compatible with the Pegasys
system of records as a financial system.

Probable or Potential Effects on the
Privacy of Individuals

Although there is some risk to the
privacy of individuals, that risk is
outweighed by the benefit of a proven
financial management system. In
addition, safeguards are in place by
protecting against unauthorized
disclosure. Records are accessible only
to individuals who are authorized.

Logical, physical, and electronic
safeguards are employed to ensure
security. Financial Systems and Pegasys
have successfully attained ‘““the
authority to operate,” in the security
assessment and authorization process,
and have successfully attained risk
assessments, which include security
scanning and patching.

Forms for Information Collection
Approved by OMB
Not applicable.

[FR Doc. 2018-28375 Filed 12—-28-18; 8:45 am]
BILLING CODE 3410-90-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding (1) whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments regarding this information
collection received by January 30, 2019
will be considered. Written comments
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, 725 17th
Street NW, Washington, DC 20502.
Commenters are encouraged to submit
their comments to OMB via email to:
OIRA_Submission@OMB.EOP.GOV or
fax (202) 3955806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Copies of the submission(s) may
be obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
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the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Animal and Plant Health Inspection
Service

Title: Importation of Citrus from Peru;
Expansion of Citrus Growing Area.

OMB Control Number: 0579-0433.

Summary of Collection: Under the
Plant Protection Act (7 U.S.C. 7701 et.
seq.), the Secretary of Agriculture is
authorized to carry out operations or
measures to detect, eradicate, suppress,
control, prevent, or retard the spread of
plant pests new to the United States or
not known to be widely distributed
throughout the United States. The
regulations in “Subpart—Fruits and
Vegetables” (7 CFR 319.56 through
319.81, referred to as the regulations),
prohibit or restrict the importation of
fruits and vegetables into the United
States from certain parts of the world, to
prevent the introduction and
dissemination of plant pests and plant
diseases.

Need and Use of the Information:
APHIS will collect information using
three forms and other information
collection activities to allow, under
certain conditions, the importation of
fresh commercial citrus fruit from
approved areas of Peru into the United
States. If the information is not collected
APHIS could not verify that fruit was
treated, and verify that fruit flies, and
other pest were destroyed by treatment,
or that the treatment was adequate to
prevent the risk of plant pests from
entering the United States.

Description of Respondents: Business
or other for-profit; Federal Government.

Number of Respondents: 66.

Frequency of Responses:
Recordkeeping; Reporting: On occasion.

Total Burden Hours: 1,361.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2018-28023 Filed 12-28-18; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XG683

Endangered and Threatened Species;
Take of Anadromous Fish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance; Three
Endangered Species Act section
10(a)(1)(A) permits to enhance the
propagation and survival of endangered
and threatened species.

SUMMARY: This advises the public that
three direct-take permits have been
issued for research and enhancement
purposes in the San Joaquin River
Basin, Central Valley, California. Permit
16608—2R has been issued to the U.S.
Bureau of Reclamation for
implementation of the San Joaquin
Steelhead Monitoring Program. Permit
21477 has been issued to FISHBIO
Environmental, LLC for implementation
of the Stanislaus Native Fish Plan.
Permit 20571 has been issued to the
U.S. Fish and Wildlife Service for
implementation of one Hatchery and
Genetic Management Plan associated
with the San Joaquin River Restoration
Program’s (SJRRP) Salmon Conservation
and Research Facility, operating to
reintroduce Central Valley spring-run
Chinook salmon to the San Joaquin
River.

DATES: Permit 16608—2R was issued on
October 17, 2017 with an expiration
date of December 31, 2022. Permit
21477 was issued on May 23, 2018 with
an expiration date of December 31,
2022. Permit 20571 was issued on
September 10, 2018 with an expiration
date of December 31, 2023. The issued
permits are subject to certain conditions
set forth therein. Subsequent to
issuance, the necessary
countersignatures by the applicants
were received.

ADDRESSES: Requests for copies of the
decision documents or any of the other
associated documents should be
directed to NOAA’s National Marine
Fisheries Service, California Central
Valley Office, 650 Capitol Mall,

Suite 5-100, Sacramento, California
95814. The decision documents for
Permit 20571 are also available online
at: http://
www.westcoast.fisheries.noaa.gov/
hatcheries/salmon_and_steelhead
hatcheries.html.

FOR FURTHER INFORMATION CONTACT:
Amanda Cranford, Sacramento,
California (Phone: 916—930—-3706; Fax:
916-930-3629; email:
Amanda.Cranford@noaa.gov).
SUPPLEMENTARY INFORMATION: This
notice is relevant to the following
species and evolutionarily significant
units/distinct population segments
(DPS):

Chinook salmon (Oncorhynchus
tshawytscha): Threatened, naturally
produced and artificially propagated
Central Valley spring-run;

Steelhead trout (Oncorhynchus
mykiss): Threatened, naturally produced
and artificially propagated California
Central Valley;

North American green sturgeon
(Acipenser medirostris): Threatened,
naturally produced Southern DPS.

Dated: December 21, 2018.
Catherine Marzin,

Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 2018-28405 Filed 12-28-18; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Filings Instituting Proceedings

Docket Numbers: RP19-299-001.

Applicants: Transcontinental Gas
Pipe Line Company.

Description: Compliance filing
Housekeeping Filing—Table of Contents
to be effective 12/1/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5156.

Comments Due: 5 p.m. ET 12/28/18.

Docket Numbers: RP19-461-001.

Applicants: UGI Mt. Bethel Pipeline,
LLC.

Description: eTariff filing per 1430:
Form 501-G Errata to be effective N/A.

Filed Date: 12/20/18.

Accession Number: 20181220-5213.

Comments Due: 5 p.m. ET 12/28/18.

Docket Numbers: RP19-462—-001.

Applicants: UGI Sunbury, LLC.

Description: eTariff filing per 1430:
Form 501-G Errata to be effective N/A.

Filed Date: 12/20/18.

Accession Number: 20181220-5212.

Comments Due: 5 p.m. ET 12/28/18.

Docket Numbers: RP19-479-000.

Applicants: Texas Gas Transmission,
LLC.

Description: § 4(d) Rate Filing:
Remove Expired/Expiring Agreements
from Tariff eff 1-1-2019 to be effective
1/1/2019.

Filed Date: 12/20/18.

Accession Number: 20181220-5039.

Comments Due: 5 p.m. ET 1/2/19.

Docket Numbers: RP19-480-000.

Applicants: Algonquin Gas
Transmission, LLC.

Description: § 4(d) Rate Filing:
Negotiated Rate—Boston Gas to BBPC
798407 eff 1-1-19 to be effective
1/1/2019.


http://www.westcoast.fisheries.noaa.gov/hatcheries/salmon_and_steelhead_hatcheries.html
http://www.westcoast.fisheries.noaa.gov/hatcheries/salmon_and_steelhead_hatcheries.html
http://www.westcoast.fisheries.noaa.gov/hatcheries/salmon_and_steelhead_hatcheries.html
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Filed Date: 12/20/18.

Accession Number: 20181220-5207.

Comments Due: 5 p.m. ET 1/2/19.

Docket Numbers: RP19-481-000.

Applicants: Dominion Energy
Transmission, Inc.

Description: § 4(d) Rate Filing: DETI—
December 20, 2018 Negotiated Rate
Agreement to be effective 1/1/2019.

Filed Date: 12/20/18.

Accession Number: 20181220-5232.

Comments Due: 5 p.m. ET 1/2/19.

Docket Numbers: RP19-482-000.

Applicants: Transcontinental Gas
Pipe Line Company.

Description: § 4(d) Rate Filing: Clean
Up Filing Fuel Matrices and Gulf
Connector Commodity Rate to be
effective 12/1/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5248.

Comments Due: 5 p.m. ET 1/2/19.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—-3676
(toll free). For TTY, call (202) 502—8659.

Dated: December 21, 2018.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2018-28414 Filed 12—-28-18; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. IC18-21-000]

Commission Information Collection
Activities (FERC-725G); Consolidated
Comment Request; Extension

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Comment request.

SUMMARY: In compliance with the
requirements of the Paperwork
Reduction Act of 1995, the Federal

Energy Regulatory Commission
(Commission or FERC) is submitting its
information collection FERC-725G
(Reliability Standards for the Bulk
Power System: PRC Reliability
Standards, OMB Control No. 1902—
0252) to the Office of Management and
Budget (OMB) for review of the
information collection requirements.

As part of this extension request,
FERC will transfer the information
collection requirements and burden of
the FERC-725G1 (OMB Control No.
1902-0284) and FERC-725G4 (OMB
Control No. 1902-0282) into FERC—
725G. FERC-725G1 and FERC-725G4
information collections will eventually
be discontinued.

Any interested person may file
comments directly with OMB and
should address a copy of those
comments to the Commission as
explained below. The Commission
previously published a Notice in the
Federal Register on 10/17/2018,
requesting public comments. The
Commission received no comments on
the FERC-725G (or the transfers of
FERC-725G1 and FERC-725G4) and
will make this notation in its submittal
to OMB.

DATES: Comments on the collection of
information are due by January 30,
2019.

ADDRESSES: Comments filed with OMB,
identified by the OMB Control No.
1902-0252 (FERC-725G), should be sent
via email to the Office of Information
and Regulatory Affairs: oira_
submission@omb.gov. Attention:
Federal Energy Regulatory Commission
Desk Officer. The Desk Officer may also
be reached via telephone at 202—-395—
8528.

A copy of the comments should also
be sent to the Commission, in Docket
No. IC18-21-000, by either of the
following methods:

e eFiling at Commission’s website:
http://www.ferc.gov/docs-filing/
efiling.asp.

e Mail/Hand Delivery/Courier:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street NE, Washington, DG 20426.

Instructions: All submissions must be
formatted and filed in accordance with
submission guidelines at: http://
www.ferc.gov/help/submission-
guide.asp. For user assistance, contact
FERC Online Support by email at
ferconlinesupport@ferc.gov, or by phone
at: (866) 208—3676 (toll-free), or (202)
502-8659 for TTY.

Docket: Users interested in receiving
automatic notification of activity in this
docket or in viewing/downloading
comments and issuances in this docket

may do so at http://www.ferc.gov/docs-
filing/docs-filing.asp.

FOR FURTHER INFORMATION CONTACT:
Ellen Brown may be reached by email
at DataClearance@FERC.gov, by
telephone at (202) 502-8663, and by fax
at (202) 273-0873.

SUPPLEMENTARY INFORMATION:

Title: FERC-725G (Reliability
Standards for the Bulk Power System:
PRC Reliability Standards). *

OMB Control No.: 1902-0252.

Type of Request: Request a three-year
extension of the FERC-725G
information collection requirements
(including the information collection
requirements transferred from the
FERC-725G1 and FERC-725G4) with no
changes to the current reporting
requirements.

Abstract: The information collected
by the FERC-725G is required to
implement the statutory provisions of
section 215 of the Federal Power Act
(FPA).2 Section 215 of the FPA
buttresses the Commission’s efforts to
strengthen the reliability of the
interstate bulk power grid.

The FERC-725G information
collection currently contains the
reporting and recordkeeping
requirements for the following
Reliability Standards:

e PRC—002-2 (Disturbance
Monitoring and Reporting
Requirements).

¢ PRC-006-2 (Automatic
Underfrequency Load Shedding).

e PRC—012-2 (Remedial Action
Schemes).

e PRC-019-1 (Coordination of
Generating Unit or Plant Capabilities,
Voltage Regulating Controls, and
Protection).

e PRC-023-4 (Transmission Relay
Loadability).

e PRC-024-1 (Generator Frequency
and Voltage Protective Relay Settings).

e PRC-025-1 (Generator Relay
Loadability).

e PRC-026-1 (Relay Performance
During Stable Power Swings).

e PRC-027-1 (Coordination of
Protection Systems for Performance
During Faults).

Additionally, the information
collection requirements of the following
Reliability Standards will be transferred
into FERC-725G:

1The current information collection requirements
of the FERC-725G1 (Mandatory Reliability
Standards for the Bulk-Power System: Reliability
Standard PRC-004—3; OMB Control No. 1902—0284)
and FERG-725G4 (Mandatory Reliability Standards:
Reliability Standard PRC-010-1 (Undervoltage
Load Shedding); OMB Control No. 1902—-0282) are
being transferred into the FERC-725G.

216 U.S.C. 824o0.
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e PRC-004-5(i) 2 (Protection System
Misoperation Identification and
Correction) and

e PRC-010-2 4 (Undervoltage Load
Shedding).

Each of these Reliability Standards
has three components that impose
burden upon affected industry:

e Requirements (e.g., denoted in each
Reliability Standard as R1, R2. . .).

e Measures (e.g., denoted in each
Reliability Standard as M1, M2. . .).

e Evidence Retention.

These three components can be
reviewed for the Reliability Standards in
NERC petitions in FERC’s eLibrary
system (http://www.ferc.gov/docs-filing/
elibrary.asp) or on NERC’s own website
(www.nerc.com).

Type of Respondents: Transmission
owners, generator owners, distribution
providers, planning coordinators and
transmission planners.

Estimate of Annual Burden:® The
Commission estimates the annual public
reporting burden and cost 6 for the
information collection as:

FERC—-725G: MANDATORY RELIABILITY STANDARDS: PRC RELIABILITY STANDARDS

Annual
number of Average burden & cost Cost per
Reliability standards Number of respondents 7 responses g?tr?sggmfsr ($) (rounded) t(-)rt(;tlarlzr?QS:Iaclzobsl;rggn(g%li\rge&d) respon?jent
per per response (rounded) ($)
respondent
(1 ) M @=0 48 (3) " (4)=(5) (5) = (1)
Reporting Requirements
PRC-023—+4 ............ 741 (TO, GO, DP, PC) ...oceveeeee 1 741 | 42.445 hrs.; $2,840 ..... 31,452 hrs.; $2,104,139 ............ $2,840
PRC-002-2 521 (TO, GO) 1 521 | 73.729 hrs.; $4,932 ..... 38,413 hrs.; $2,569,830 ... 4,932
PRC-006-2 .. 80 (TO, DP) 1 80 | 47 hrs.; $3,144 ... .. | 3,760 hrs.; $251,544 ..... 3,144
PRC-012-2 .. 3,291 (RC, PC, TO, GO, DP) . 1 3,291 | 23.746 hrs.; $1,589 ..... | 78,147 hrs.; $5,228,034 1,589
PRC-019-1 .. 738 (GO, TO) ... 1 738 | 17 hrs.; $1,137 ..... 12,546 hrs.; $839,327 ... 1,137
PRC-024-1 .. 738 (GO) ... 1 738 | 17 hrs.; $1,137 .. 12,546 hrs.; $839,327 ... 1,137
PRC-025-1 .. 1,019 (GO, TO, D 1 1,019 | 6.622 hrs.; $443 6,748 hrs.; $451,441 . 443
PRC-026-1 .. 1,092 (GO, PC, TO) .. 1 1,092 | 7.868 hrs.; $526 .......... | 8,592 hrs.; $574,805 . 526
PRC-027-1 ... | 1,727 (TO, GO, DP) .. 1 1,727 | 19.757 hrs.; $1,322 ..... | 34,120 hrs.; $2,282,628 1,322
PRC-004-5(i)® (for- | 648 (TO, GO, DP) ....cccevvrrereerenes 1 648 | 8 hrs.; $53510 ............. 5,184 hrs.; $346,810 535
merly in FERC—
725G1).
PRC-010-2 (for- 26 (PC, TP, DP) .ooeeeiiiicieeee 1 26 | 36 hrs.; $2,408 ............ 936 hrs.; $62,618 .....ccccevvveeuenene. 2,408
merly in FERC—
725G4).
Record-Keeping (Evidence Retention) Requirements
PRC-023—+4 ............ 741 (TO, GO, DP, PC) ...occveeeee 1 741 | 513.858 hrs.; $20,390 | 380,769 hrs.; $15,108,914 ........ 20,390
PRC-002-2 ............ 521 (TO, GO) .oovvveereereeieieees 1 521 | 31.599 hrs.; $1,254 ..... 16,463 hrs.; $653,252 ............... 1,254
PRC-006-2 ............ 80 (TO, DP) e 1 80 | 5hrs.; $198 ...ococvvuvnnee 400 hrs.; $15,872 198
PRC-012-2 .. 3,291 (RC, PC, TO, GO, DP) . 1 3,291 | 11.754 hrs.; $466 . 38,684 hrs.; $1,534,981 466
PRC-019-2 .. 738 (GO, TO) ... 1 738 | 1 hr; $4011 ... 738 hrs.; $29,284 ... 40
PRC-024-1 .. 738 (GO) ...ccoceee. 1 738 | 1 hr; $4012 ... 738 hrs.; $29,284 ... 40
PRC-025-1 .. 1,019 (GO, TO, DP) .. 1 1,019 | 2.044 hrs.; $81 .. 2,083 hrs.; $82,653 ... 81
PRC-026-1 .. 1,092 (GO, PC, TO) .. 1 1,092 | 12 hrs.; $476 ..... 13,104 hrs.; $519,967 ... 476
PRC-027-1 ............ | 1,727 (TO, GO, DP) .. 1 1,727 | 15.854 hrs.; $629 . 27,380 hrs.; $1,086,438 629
PRC-004-5(i) (for- | 648 (TO, GO, DP) ....ccccvvvvvrrnenn. 1 648 | 12 hrs.; $476 ............... 7,776 hrs.; $308,552 476
merly in FERC—
725G1).
PRC-010-2 (for- 26 (PC, TP, DP) .ooeeeiiiicieeee 1 26 | 12 hrs.; $476 ......cc...... 312 hrs.; $12,380 ...ooceeveienene 476
merly in FERC—
725G4).
18] o) o) = (o] gl = 1= T O B B IR TRRN 232,444 hrs.; $15,550,503 ........
porting Re-
quirements.
FSTU1 o] o] 7= I { T RN O R LS B PPRN 488,447 hrs.; $19,381,57713 ...
Record-keep-
ing Require-
ments.

3 This standard is currently contained in the
FERGC-725G1 information collection. FERC-725G1
will eventually be discontinued.

4 This standard is currently contained in the
FERG-725G4 information collection. FERC-725G4
will eventually be discontinued.

5Burden is defined as the total time, effort, or
financial resources expended by persons to
generate, maintain, retain, or disclose or provide
information to or for a Federal agency. For further
explanation of what is included in the information
collection burden, refer to 5 Code of Federal
Regulations 1320.3.

6 The hourly cost (for salary plus benefits) uses
the figures from the Bureau of Labor Statistics, May
2017. Unless otherwise specified, this figure
includes salary (https://www.bls.gov/oes/current/

naics2_22.htm) and benefits http://www.bls.gov/
news.release/ecec.nr0.htm) for an Electrical
Engineer (Occupation Code: 17-2071, $66.90/hour)
and an Information and Record Clerk (Occupation
Code: 43-4199, $39.68/hour). All of the reporting
requirements use the electrical engineer rate for cost
calculation. Similarly, all of the record-keeping
requirements use the information and record clerk
rate for cost calculation.

7 GO = generator owner, TO = transmission
owner, DP = distribution planner; PC = planning
coordinator, TP = transmission planners, RC =
Reliability Coordinator.

8The average costs are rounded to the nearest
dollar.

9Reliability Standard PRC-004-5(i) is an updated
standard that neither added nor removed reporting

and record keeping requirements (and
corresponding burden) as compared to Reliability
Standards PRC-004-3 and PRC-004—4.

10 The reporting requirements for Reliability
Standard PRC-004-5(i) are being reduced by 2
hours/response (annually, to 8 hrs. rather than 10)
due to completion of a one-time requirement
imposed by the Order in Docket No. RD14-14-000.

11 This hourly figure was revised from the 60-day
public notice from 0 hours/response to 1 hour/
response. This results in a total annual burden of
738 hours for Reliability Standard PRC-019-2.

12 This hourly figure was revised from the 60-day
public notice from 0 hours/response to 1 hour/
response. This results in a total annual burden of
738 hours for Reliability Standard PRC-024-1.


http://www.ferc.gov/docs-filing/elibrary.asp
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https://www.bls.gov/oes/current/naics2_22.htm
http://www.bls.gov/news.release/ecec.nr0.htm
http://www.bls.gov/news.release/ecec.nr0.htm
http://www.ferc.gov/docs-filing/elibrary.asp
http://www.nerc.com

Federal Register/Vol. 83, No. 249/Monday, December 31, 2018/ Notices 67719
FERC-725G: MANDATORY RELIABILITY STANDARDS: PRC RELIABILITY STANDARDS—Continued
Annual
number of Average burden & cost Cost per
o Total number Total annual burden hours &
Reliability standards Number of respondents 7 res%oer:ses of responses é%r(:g:ggﬁsdg total annual cost ($) (rounded) (:gjgggg;e?é)
respondent
(1 @) M@ =0) (4)8 () (4 =(5) () +(1)
TOMAl et | e | e | e | e 720,891 hrs.; $34,932,08013 ...

Comments: Comments are invited on:
(1) Whether the collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information will have practical utility;
(2) the accuracy of the agency’s estimate
of the burden and cost of the collection
of information, including the validity of
the methodology and assumptions used;
(3) ways to enhance the quality, utility
and clarity of the information collection;
and (4) ways to minimize the burden of
the collection of information on those
who are to respond, including the use
of automated collection techniques or
other forms of information technology.

Dated: December 21, 2018.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2018-28411 Filed 12—28-18; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #2

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC19-40-000.

Applicants: sPower OpCo A, LLC.

Description: Application for
Authorization Under Section 203 of the
Federal Power Act, et al. of sPower
OpCo A, LLC.

Filed Date: 12/21/18.

Accession Number: 20181221-5121.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: EC19-41-000.

Applicants: Rocky Mountain Power,
LLC.

Description: Application for
Authorization for Disposition of
Jurisdictional Facilities and Requests for
Confidential Treatment and Expedited
Action of Rocky Mountain Power, LLC.

Filed Date: 12/21/18.

Accession Number: 20181221-5199.

13 These hour and cost figures were updated from
cost posited in the 60-day notice based due to
updated hour and cost figures related to Reliability
Standards PRC-019-2 and PRC-024-1.

Comments Due: 5 p.m. ET 1/11/19.

Take notice that the Commission
received the following exempt
wholesale generator filings:

Docket Numbers: EG19-36—000.

Applicants: Ranchero Wind Farm,
LLC.

Description: Notice of Self-
Certification of Exempt Wholesale
Generator Status of Ranchero Wind
Farm, LLC.

Filed Date: 12/21/18.

Accession Number: 20181221-5168.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: EG19-37-000.

Applicants: Viridity Energy Solutions
Inc.

Description: Notice of Self-
Certification of Exempt Wholesale
Generator of Viridity Energy Solutions
Inc.

Filed Date: 12/21/18.

Accession Number: 20181221-5259.

Comments Due: 5 p.m. ET 1/11/19.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER19-651-000.

Applicants: Midcontinent
Independent System Operator, Inc.

Description: § 205(d) Rate Filing:
2018-12—21_ Resource Availability and
Need LMR Testing Filing to be effective
3/31/2019.

Filed Date: 12/21/18.

Accession Number: 20181221-5011.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-652—-000.

Applicants: Midcontinent
Independent System Operator, Inc.,
Entergy Services, LLC.

Description: § 205(d) Rate Filing:
2018-12-21 Entergy Mississippi and
Entergy Arkansas Name Change Filing
to be effective 12/1/2018.

Filed Date: 12/21/18.

Accession Number: 20181221-5043.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-653—000.

Applicants: Mid-Atlantic Interstate
Transmission, LLC, PJM
Interconnection, L.L.C.

Description: § 205(d) Rate Filing:
MAIT submits one ECSA, Service
Agreement No. 5198 to be effective
2/19/2019.

Filed Date: 12/21/18.

Accession Number: 20181221-5115.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-654—000.

Applicants: Cheyenne Light, Fuel and
Power Company.

Description: eTariff filing per 1450:
Response to Order to Show Cause under
EL18-79 to be effective 3/21/2018.

Filed Date: 12/21/18.

Accession Number: 20181221-5123.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-655—000.

Applicants: Louisville Gas & Electric
Company, Kentucky Utilities Company.

Description: Notice of Cancellation of
Network Operating Agreement (No. 5) of
Louisville Gas and Electric Company, et
al.

Filed Date: 12/21/18.

Accession Number: 20181221-5124.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-656—-000.

Applicants: Southern California
Edison Company.

Description: § 205(d) Rate Filing:
Amendment to 1st Amended CLGIA and
DSA Windhub Solar A Project SA Nos.
686 & 687 to be effective 12/8/2018.

Filed Date: 12/21/18.

Accession Number: 20181221-5155.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19—657-000.

Applicants: Southern California
Edison Company.

Description: § 205(d) Rate Filing:
Amended CLGIA and DSA Portal Ridge
Solar Project SA Nos. 622 & 623 to be
effective 12/8/2018.

Filed Date: 12/21/18.

Accession Number: 20181221-5161.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-658-000.

Applicants: Duke Energy Carolinas,
LLC.

Description: § 205(d) Rate Filing: DEC-
Greenwood PWC (SA No. 286)
Amendment to be effective 9/1/2016.

Filed Date: 12/21/18.

Accession Number: 20181221-5192.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-659-000.

Applicants: New York State
Reliability Council, L.L.C.

Description: Informational Filing of
the Revised Installed Capacity
Requirement for the New York Control
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Area by the New York State Reliability
Council, L.L.C.

Filed Date: 12/21/18.

Accession Number: 20181221-5203.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-660—-000.

Applicants: Puget Sound Energy, Inc.

Description: § 205(d) Rate Filing:
Boeing NOA, NITSA, IA Filing to be
effective 1/1/2019.

Filed Date: 12/21/18.

Accession Number: 20181221-5219.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-661-000.

Applicants: Puget Sound Energy, Inc.

Description: § 205(d) Rate Filing:
Center Drive NITSA, NOA, and IA to be
effective 12/1/2018.

Filed Date: 12/21/18.

Accession Number: 20181221-5220.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19—662—000.

Applicants: Puget Sound Energy, Inc.

Description: Tariff Cancellation:
Cancellation of DBINTC Agreement to
be effective 11/30/2018.

Filed Date: 12/21/18.

Accession Number: 20181221-5221.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19—663—000.

Applicants: Duke Energy Carolinas,
LLC.

Description: § 205(d) Rate Filing:
DEC—-SEPA NITSA (SA No. 127)
Amendment to be effective 1/1/2019.

Filed Date: 12/21/18.

Accession Number: 20181221-5258.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-664—000.

Applicants: PJM Interconnection,
L.L.C.

Description: § 205(d) Rate Filing:
Revisions to the OATT and OA re: Gas
Pipeline Contingencies to be effective
12/22/2018.

Filed Date: 12/21/18.

Accession Number: 20181221-5268.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19—665-000.

Applicants: FirstLight CT Housatonic
LLC.

Description: Baseline eTariff Filing:
MBR Application to be effective 2/20/
2019.

Filed Date: 12/21/18.

Accession Number: 20181221-5269.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-666—000.

Applicants: FirstLight CT Hydro LLC.

Description: Baseline eTariff Filing:
MBR Application to be effective 2/20/
2019.

Filed Date: 12/21/18.

Accession Number: 20181221-5271.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-667-000.

Applicants: FirstLight MA Hydro
LLC.

Description: Baseline eTariff Filing:
MBR Application to be effective 2/20/
2019.

Filed Date: 12/21/18.

Accession Number: 20181221-5272.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-668-000.

Applicants: Energy Center Dover LLC.

Description: § 205(d) Rate Filing:
Notice of Succession to be effective
12/22/2018.

Filed Date: 12/21/18.

Accession Number: 20181221-5273.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-669-000.

Applicants: Northfield Mountain LLC.

Description: Baseline eTariff Filing:
MBR Application to be effective 2/20/
2019.

Filed Date: 12/21/18.

Accession Number: 20181221-5274.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-670-000.

Applicants: Energy Center Dover LLC.

Description: § 205(d) Rate Filing:
Notice of Succession, Revisions to
Market-Based Rate Tariff, Request for
Waivers to be effective 12/22/2018.

Filed Date: 12/21/18.

Accession Number: 20181221-5275.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-671-000.

Applicants: Energy Center Paxton
LLC.

Description: § 205(d) Rate Filing:
Notice of Succession, Revisions to
Market-Based Rate Tariff, Request for
Waivers to be effective 12/22/2018.

Filed Date: 12/21/18.

Accession Number: 20181221-5276.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-672—-000.

Applicants: Marsh Landing LLC.

Description: § 205(d) Rate Filing:
Notice of Succession, Revisions to
Market-Based Rate Tariff, Request for
Waivers to be effective 12/22/2018.

Filed Date: 12/21/18.

Accession Number: 20181221-5277.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-673-000.

Applicants: Solar Blythe LLC.

Description: § 205(d) Rate Filing:
Notice of Succession, Revisions to
Market-Based Rate Tariff, Requests for
Waiver to be effective 12/22/2018.

Filed Date: 12/21/18.

Accession Number: 20181221-5278.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-674—000.

Applicants: Solar Roadrunner LLC.

Description: § 205(d) Rate Filing:
Notice of Succession, Revisions to
Market-Based Rate Tariff, Requests for
Waiver to be effective 12/22/2018.

Filed Date: 12/21/18.

Accession Number: 20181221-5279.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-675—000.

Applicants: Public Service Company
of Colorado.

Description: § 205(d) Rate Filing:
OATT Attachment O-SPS Depreciation
Filing to be effective 3/1/2019.

Filed Date: 12/21/18.

Accession Number: 20181221-5281.

Comments Due: 5 p.m. ET 1/11/19.

Take notice that the Commission
received the following qualifying
facility filings:

Docket Numbers: QF18—452—000.

Applicants: North American Natural
Resources, Inc.

Description: Refund Report of North
American Natural Resources, Inc.

Filed Date: 12/21/18.

Accession Number: 20181221-5282.

Comments Due: 5 p.m. ET 01/11/19.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

Dated: December 21, 2018.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2018-28413 Filed 12—-28-18; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER19-481-000.

Applicants: LMBE Project Company
LLC.

Description: Supplement to December
4, 2018 LMBE Project Company LLC
tariff filing.

Filed Date: 12/20/18.

Accession Number: 20181220-5299.
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Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-631—-000.

Applicants: Community Wind North
13 LLC.

Description: § 205(d) Rate Filing:
Category 1 Seller Status Notification &
Revised MBR Tariff to be effective
12/21/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5214.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-632-000.

Applicants: Community Wind North
15 LLC.

Description: § 205(d) Rate Filing:
Category 1 Seller Status Notification &
Revised MBR Tariff to be effective
12/21/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5217.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-633-000.

Applicants: NorthWestern
Corporation.

Description: § 205(d) Rate Filing: RS
41-SD-ESA with East River Electric
Power Cooperative and the City of
Miller to be effective 12/27/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5246.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-634—-000.

Applicants: Jeffers Wind 20, LLC.

Description: § 205(d) Rate Filing:
Category 1 Seller Status Notification &
Revised MBR Tariff to be effective
12/21/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5249.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-635-000.

Applicants: Midcontinent
Independent System Operator, Inc.,
Ameren Illinois Company.

Description: § 205(d) Rate Filing:
2018-12-20_SA 3224 Ameren Illinois-
Bishop Hill MPFCA FSA to be effective
4/1/2017.

Filed Date: 12/20/18.

Accession Number: 20181220-5259.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-636—-000.

Applicants: North Community
Turbines LLC.

Description: § 205(d) Rate Filing:
Category 1 Seller Status Notification &
Revised MBR Tariff to be effective
12/21/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5260.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-637—-000.

Applicants: Midcontinent
Independent System Operator, Inc.

Description: § 205(d) Rate Filing:
2018-12-20_ Attachment X GIP and GIA
revisions related to Site Control/
Milestones to be effective 3/20/2019.

Filed Date: 12/20/18.
Accession Number: 20181220-5262.
Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-638-000.

Applicants: North Wind Turbines
LLC.

Description: § 205(d) Rate Filing:
Category 1 Seller Notification & Revised
MBR Tariff to be effective 12/21/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5264.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-639-000.

Applicants: Green Mountain Energy
Company.

Description: § 205(d) Rate Filing:
Market-Based Rate Tariff Revisions to be
effective 12/21/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5274.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-640-000.

Applicants: XOOM Energy, LLC.

Description: § 205(d) Rate Filing:
Market-Based Rate Tariff Revisions to be
effective 12/21/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5283.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-641-000.

Applicants: Independence Energy
Group LLC.

Description: § 205(d) Rate Filing:
Market-Based Rate Tariff Revisions to be
effective 12/21/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5289.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-642-000.

Applicants: Long Beach Peakers LLC.

Description: § 205(d) Rate Filing:
Market-Based Rate Tariff Revisions to be
effective 12/21/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5290.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-643-000.

Applicants: Reliant Energy Northeast
LLC.

Description: § 205(d) Rate Filing:
Market-Based Rate Tariff Revisions to be
effective 12/21/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5291.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-644—000.

Applicants: Energy Plus Holdings
LLC.

Description: § 205(d) Rate Filing:
Market-Based Rate Tariff Revisions to be
effective 12/21/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5292.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-645-000.

Applicants: AltaGas Renewable
Energy Colorado LLC.

Description: § 205(d) Rate Filing:
Revised Tariff, Notice of Category 2
Seller NW and Status Change, ER12—
1875 to be effective 12/21/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5293.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-646—000.

Applicants: NRG Power Marketing
LLC.

Description: § 205(d) Rate Filing:
Market-Based Rate Tariff Revisions to be
effective 12/21/2018.

Filed Date: 12/20/18.

Accession Number: 20181220-5294.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-647—-000.

Applicants: Wolf Run Energy LLC.

Description: Baseline eTariff Filing:
Wolf Run Energy, LLC Reactive Supply
Service Filing to be effective 3/1/2019.

Filed Date: 12/20/18.

Accession Number: 20181220-5297.

Comments Due: 5 p.m. ET 1/10/19.

Docket Numbers: ER19-648—000.

Applicants: Portland General Electric
Company.

Description: § 205(d) Rate Filing:
PGE-13 Tariff Filing to be effective
12/20/2018.

Filed Date: 12/21/18.

Accession Number: 20181221-5000.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-649—-000.

Applicants: PacifiCorp.

Description: § 205(d) Rate Filing:
UAMPS Construction Agmt Morgan
Temp Tap to be effective 12/24/2018.

Filed Date: 12/21/18.

Accession Number: 20181221-5003.

Comments Due: 5 p.m. ET 1/11/19.

Docket Numbers: ER19-650—000.

Applicants: Midcontinent
Independent System Operator, Inc.

Description: § 205(d) Rate Filing:
2018-12—21-Resource Availability and
Need LMR Availability Filing to be
effective 2/20/2019.

Filed Date: 12/21/18.

Accession Number: 20181221-5009.

Comments Due: 5 p.m. ET 1/11/19.

Take notice that the Commission
received the following public utility
holding company filings:

Docket Numbers: PH19-3-000.

Applicants: Macquarie Sierra
Investment Holdings, Inc., Electrodes
Holdings, LLC, Watt Battery Holdings,
LLC, Battery Storage Holdings, LLC,
Sparks Battery Holdings, LLC, Sparks
Battery Holdings 2, LLC.

Description: Macquarie Sierra
Investment Holdings, Inc., et al. submits
FERC 65-B Revised Waiver Notification.

Filed Date: 12/20/18.

Accession Number: 20181220-5300.

The filings are accessible in the
Commission’s eLibrary system by
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clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—-3676
(toll free). For TTY, call (202) 502—8659.

Dated: December 21, 2018.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2018-28412 Filed 12—28-18; 8:45 am]
BILLING CODE 6717-01-P

FEDERAL MARITIME COMMISSION

Notice of Agreement Filed

The Commission hereby gives notice
of the filing of the following agreement
under the Shipping Act of 1984.
Interested parties may submit comments
on the agreement to the Secretary by
email at Secretary@fmc.gov, or by mail,
Federal Maritime Commission,
Washington, DC 20573, within twelve
days of the date this notice appears in
the Federal Register. Copies of
agreements are available through the
Commission’s website (www.fmc.gov) or
by contacting the Office of Agreements
at (202) 523-5793 or tradeanalysis@
fmce.gov.

Agreement No.: 011962-015.

Agreement Name: Consolidated
Chassis Management Pool Agreement.

Parties: American President Lines,
Ltd.; APL Co. Pte. Ltd.; CMA CGM S.A.;
COSCO Shipping Lines Co., Ltd.;
Evergreen Line Joint Service Agreement;
Hamburg Sud; Hapag-Lloyd AG; Hapag-
Lloyd USA, LLC; Hyundai Merchant
Marine Co., Ltd.; Maersk Line A/S;
Matson Navigation Company, Inc.;
Mediterranean Shipping Company S.A.;
Orient Overseas Container Line Limited;
Westwood Shipping Lines, Inc.; Yang
Ming Marine Transport Corporation;
Zim Integrated Shipping Services Ltd.;
and Ocean Network Express Pte. Ltd.

Filing Party: Donald Kassilke; Cozen
O’Connor.

Synopsis: The amendment deletes
Mitsui O.S.K. Lines, Ltd.; Nippon Yusen
Kaisha Line; and Kawasaki Kisen

Kaisha, Ltd. as parties due to the
creation of Ocean Network Express Pte.
Ltd., and redesignates Yang Ming
Marine Transport Corp. as a non-
OCEMA ocean common carrier party to
the agreement due to its earlier
withdrawal from OCEMA.

Proposed Effective Date: 12/17/2018.

Location: https://www2.fme.gov/
FMC.Agreements.Web/Public/
AgreementHistory/454.

Dated: December 21, 2018.
Rachel Dickon,
Secretary.
[FR Doc. 2018-28407 Filed 12—28-18; 8:45 am]
BILLING CODE 6731-AA-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

[Document Identifier CMS—R-74]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request

AGENCY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services.

ACTION: Notice.

SUMMARY: The Centers for Medicare &
Medicaid Services (CMS) is announcing
an opportunity for the public to
comment on CMS’ intention to collect
information from the public. Under the
Paperwork Reduction Act of 1995
(PRA), federal agencies are required to
publish notice in the Federal Register
concerning each proposed collection of
information, including each proposed
extension or reinstatement of an existing
collection of information, and to allow

a second opportunity for public
comment on the notice. Interested
persons are invited to send comments
regarding the burden estimate or any
other aspect of this collection of
information, including the necessity and
utility of the proposed information
collection for the proper performance of
the agency’s functions, the accuracy of
the estimated burden, ways to enhance
the quality, utility, and clarity of the
information to be collected, and the use
of automated collection techniques or
other forms of information technology to
minimize the information collection
burden.

DATES: Comments on the collection(s) of
information must be received by the
OMB desk officer by January 30, 2019.
ADDRESSES: When commenting on the
proposed information collections,

please reference the document identifier
or OMB control number. To be assured
consideration, comments and
recommendations must be received by
the OMB desk officer via one of the
following transmissions: OMB, Office of
Information and Regulatory Affairs,
Attention: CMS Desk Officer, Fax
Number: (202) 395-5806 OR, Email:
OIRA_s submission@omb.eop.gov.

To obtain copies of a supporting
statement and any related forms for the
proposed collection(s) summarized in
this notice, you may make your request
using one of following:

1. Access CMS’ website address at
https://www.cms.gov/Regulations-and-
Guidance/Legislation/
PaperworkReductionActof1995/PRA-
Listing.html.

2. Email your request, including your
address, phone number, OMB number,
and CMS document identifier, to
Paperwork@cms.hhs.gov.

3. Call the Reports Clearance Office at
(410) 786-1326.

FOR FURTHER INFORMATION CONTACT:
William Parham at (410) 786—4669.

SUPPLEMENTARY INFORMATION: Under the
Paperwork Reduction Act of 1995 (PRA)
(44 U.S.C. 3501-3520), federal agencies
must obtain approval from the Office of
Management and Budget (OMB) for each
collection of information they conduct
or sponsor. The term “collection of
information” is defined in 44 U.S.C.
3502(3) and 5 CFR 1320.3(c) and
includes agency requests or
requirements that members of the public
submit reports, keep records, or provide
information to a third party. Section
3506(c)(2)(A) of the PRA (44 U.S.C.
3506(c)(2)(A)) requires federal agencies
to publish a 30-day notice in the
Federal Register concerning each
proposed collection of information,
including each proposed extension or
reinstatement of an existing collection
of information, before submitting the
collection to OMB for approval. To
comply with this requirement, CMS is
publishing this notice that summarizes
the following proposed collection(s) of
information for public comment:

Information Collection

Type of Information Collection
Request: Extension of a currently
approved collection; Title of
Information Collection: Income and
Eligibility Verification System Reporting
and Supporting Regulations; Use:
Section 1137 of the Social Security Act
requires that States verify the income
and eligibility information contained on
the applicant’s application and in the
applicant’s case file through data
matches with the agencies and entities


http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
https://www2.fmc.gov/FMC.Agreements.Web/Public/AgreementHistory/454
https://www2.fmc.gov/FMC.Agreements.Web/Public/AgreementHistory/454
https://www2.fmc.gov/FMC.Agreements.Web/Public/AgreementHistory/454
https://www.cms.gov/Regulations-and-Guidance/Legislation/PaperworkReductionActof1995/PRA-Listing.html
https://www.cms.gov/Regulations-and-Guidance/Legislation/PaperworkReductionActof1995/PRA-Listing.html
https://www.cms.gov/Regulations-and-Guidance/Legislation/PaperworkReductionActof1995/PRA-Listing.html
https://www.cms.gov/Regulations-and-Guidance/Legislation/PaperworkReductionActof1995/PRA-Listing.html
http://www.fmc.gov
mailto:Secretary@fmc.gov
mailto:tradeanalysis@fmc.gov
mailto:tradeanalysis@fmc.gov
mailto:OIRA_Submission@OMB.EOP.GOV
mailto:Paperwork@cms.hhs.gov

Federal Register/Vol. 83, No. 249/Monday, December 31, 2018/ Notices

67723

identified in this section. The State
Medicaid/CHIP agency will report the
existence of a system to collect all
information needed to determine and
redetermine eligibility for Medicaid and
CHIP. The State Medicaid/CHIP agency
will attest to using the PARIS system in
determining beneficiary eligibility in
Medicaid or CHIP benefit programs.
Form Number: CMS—R-74 (OMB control
number: 0938-0467); Frequency:
Occasionally; Affected Public: State,
Local, or Tribal Governments; Number
of Respondents: 55; Total Annual
Responses: 3,241; Total Annual Hours:
1,071. (For policy questions regarding
this collection contact Stephanie Bell at
410-786—0617.)

Dated: December 13, 2018.
William N. Parham, III,
Director, Paperwork Reduction Staff, Office
of Strategic Operations and Regulatory
Affairs.
[FR Doc. 2018-27337 Filed 12-28-18; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

[CMS-3356-NC]

RIN 0938-AT56

Medicare Program; Clinical Laboratory

Improvement Amendments of 1988
(CLIA) Fees

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Notice with comment period.

SUMMARY: This notice with comment
period announces the increase of certain
fees established under the Clinical
Laboratory Improvement Amendments
of 1988 (CLIA). The Public Health
Service Act (PHSA) requires the
Secretary to impose certificate fees to
cover the general costs of administering
the CLIA program, as well as additional
fees, including Inspection fees for non-
accredited laboratories. We are
increasing these fees to cover the cost of
administering the CLIA program as
required by statute. We seek public
comment regarding this increase, which
we believe is necessary to meet the
statutory requirements.

DATES: Comments: To be assured
consideration, comments must be
received at one of the addresses
provided below, no later than 5 p.m. on
March 1, 2019.

ADDRESSES: In commenting, refer to file
code CMS-3356—NC. Because of staff
and resource limitations, we cannot

accept comments by facsimile (FAX)
transmission.

Comments, including mass comment
submissions, must be submitted in one
of the following three ways (please
choose only one of the ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the “Submit a comment” instructions.

2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-3356—-NC, P.O. Box 8016,
Baltimore, MD 21244—-8016. Please
allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address ONLY: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS-3356-NC,
Mail Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244-1850.
For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT: For
policy related questions, please contact
Cindy Flacks, 410-786—6520, and
Caecilia Blondiaux, 410-786—2190.

For the Budget and Financial Impact,
please contact Jeffrey Pleines, 410-786—
0684.

SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following
website as soon as possible after they
have been received: http://
www.regulations.gov. Follow the search
instructions on that website to view
public comments.

I. Background
A. CLIA Fees

On October 31, 1988, Congress
enacted the Clinical Laboratory
Improvement Amendments of 1988
(CLIA) (Pub. L. 100-578), which
replaced in its entirety section 353 of
the Public Health Service Act (PHSA).
Section 353(m) of the PHSA requires the
Secretary to impose two separate types
of fees: “certificate fees”” and
“additional fees.” Certificate fees are
imposed for the issuance and renewal of
certificates and must be sufficient to

cover the general costs of administering
the CLIA program, including evaluating
and monitoring approved proficiency
testing (PT) programs and accrediting
bodies and implementing and
monitoring compliance with program
requirements. Additional fees are
imposed for inspections of non-
accredited laboratories and for the cost
of performing PT on laboratories that do
not participate in approved PT programs
intended to cover the cost of evaluating
a laboratory to determine overall if an
accreditation organization’s standards
and inspection process is equivalent to
the CLIA program. These evaluations
are referred to as validation inspections.
The additional fees must be sufficient to
cover, among other things, the cost of
carrying out such inspections and PT.
Certificate and additional fees vary by
group or classification of laboratory,
based on such considerations as the
Secretary determines are relevant,
which may include the dollar volume
and scope of the testing being performed
by the laboratories, and only a nominal
fee may be required for the issuance and
renewal of Certificates of Waiver
(CoWs).

The regulations provide for a
methodology for determining fee
amounts (§493.649) and periodic
updating of the certificate fee amounts
(§493.638(b)) and compliance fee
amounts (§493.643(b)). Under
§493.645(b)(1), laboratories that are
issued a certificate of accreditation
(CoA) are assessed a fee to cover the cost
of validation inspections. All accredited
laboratories share in the cost of these
inspections. These costs are the same as
those that are incurred when inspecting
non-accredited laboratories.

B. CLIA Budget Process

With the exception of the “CLIA
Program; Fee Schedule Revision” notice
published in the August 29, 1997
Federal Register (62 FR 45815 through
45821), the fees imposed to cover the
costs of administering the CLIA program
have not been updated since 1992. The
fee amounts currently collected under
the CLIA regulations are based on
preliminary assumptions made in 1992
about future program operations and
workload requirements. After decades of
actual program experience, we have
determined that it is necessary to
increase certain CLIA fees to fund
current and future program operations
as required by section 353(m) of the
PHSA. Specifically, as discussed in
section II. of this notice with comment
period, we are increasing those CLIA
fees collected under § 493.638(b)
(hereinafter referred to as ‘““Certificate
Fees”), with the exception of fees for
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issuing a Certificate of Registration
(CoR); §493.643(b) (hereinafter referred
to as “Compliance Fees”); and
§493.645(b)(1) (hereinafter referred to as
“Additional Fees”) (collectively referred
to hereinafter as “CLIA Fees”).

We routinely monitor incoming CLIA
Fee collections and compare them on a
monthly basis with the corresponding
amounts of obligations and
expenditures for all costs required to
support the operation of the CLIA
program, including state survey agency
(SA) awards, CMS administrative costs,

other federal agency costs, and contract
support. Over the past several years, we
have observed that the total amount of
incurred obligations in a given fiscal
year has outpaced the corresponding
amount of CLIA Fees collected over the
same timeframe, leading to decreases in
the level of budgetary resources

available to support program operations.

Factors contributing to the increased
obligations incurred by the CLIA
program include an increase in the
amount of time it takes to perform
surveys in laboratories that are using

more complex testing platforms and
laboratory developed tests, as well as
the overall inflation of the economy.
Based on our observations, we
performed a retrospective comparative
analysis of federal fiscal year (FY)-end
CLIA Fee collections and incurred
obligations over the prior six FYs (FY
2012 through FY 2017). As shown in
Table 1, the amount of incurred
obligations in each fiscal year has
exceeded the corresponding amount of
collected CLIA Fees.

TABLE 1—CMS COMPARATIVE ANALYSIS FYS 2012 THROUGH 2017

FY 2012 FY 2013 FY 2014 FY 2015 FY 2016 FY 2017
Certificate Fees Collected ..........ccccenneee.. $36,343,753 $42,169,869 $41,173,724 $41,185,755 $42,369,451 $41,544,575
Compliance Fees Collected . 13,213,680 13,040,589 12,823,731 12,466,102 13,468,981 12,527,235
Sequester? ... 0 (2,760,521) (3,887,817) (3,916,586) (3,795,483) (3,730,969)
Total, CLIA Fees Collected? ............ 49,557,433 52,449,907 50,109,639 49,735,271 52,042,948 50,340,842
Total, CLIA Obligations23 ................ 54,539,917 54,169,837 57,360,315 56,404,651 56,778,918 59,680,186
Total, CLIA (Shortfall)/Surplus .......... (4,982,484) (1,719,930) (7,250,677) (6,669,380) (4,735,970) (9,339,344)

1Sequester is a reduction in budget authority authorized by Public Law 112-25, the Budget Control Act of 2011.

2Collections and obligations data taken from FY-end Healthcare Integrated General Ledger Accounting System (HIGLAS) reporting. Exempt
State Fees are categorized as Certificate Fees, because the state surveys their own laboratories and State Fees charged go to the state.

3CLIA obligations include FY-end obligations for CMS administration (payroll, travel, training, supplies, contracts), other federal agencies
(CDC, FDA, Treasury, DHHS/OGC), and SA awards (surveys, PT, etc.).

Over the past few years, we have been
diligent in controlling administrative
costs, including use of carryover funds,

in an attempt to avoid a fee increase. For

example, we have controlled costs by
enhancing monitoring and control over
funds awarded to SAs for surveys,
reducing federal travel and training
expenses, as well as imposing strict
oversight of incurred contract costs.
Despite these efforts, a portion of CLIA’s

administrative obligations and

expenditures remains fixed and cannot

be further reduced without significant

disruption in program operations (for

example, limiting planned regulatory
and enforcement actions). Taking into
account annual inflation in the overall
economy, we anticipate that program
costs and concurrent obligations will
continue to increase, further
contributing to a projected shortfall in

collections. Moreover, our ability to
continue using carryover funds is
limited since we have used this
carryover to supplement shortfalls in
new collections over a number of years.

We project that without a fee increase,
the CLIA program would cease to be
self-sustaining at some point in FY

2020, as shown in Table 2.

TABLE 2—CMS PROJECTIONS FYS 2018 THROUGH 2020

[No Fee Increase]

FY 2018 FY 2019 FY 2020
Prior Year Carryover (SOY) 1 .. eoieeseeiese e e e e ste e ee st sae e e e saeeseesseeseensesseensesneensesneensens $43,494,763 $29,469,649 $14,464,636
Projected CLIA Fee Collections ....... . 51,900,306 51,900,306 51,900,306
Projected Sequester (6.6%, 6.2%) ... (3,425,420) (3,217,819) (3,217,819)
Budgetary Resources ....................... 91,969,649 78,152,136 63,147,123
Projected Obligations .............. 62,500,000 63,687,500 65,024,938
Projected Carryover (EOY) 2 ..ottt e ettt e et e et e e s bee e et e e snteeesneeeesnneeeenns 29,469,649 14,464,636 (1,877,815)

1Start of year balances.
2End of year balances.

Based on these projections, absent a
fee increase, our ability to maintain
effective program operations may be
jeopardized, potentially comprising
public health and safety. As a result, we

C. CLIA RFI Feedback

In January 2018, we published the
“Request for Information: Revisions to
Personnel Regulations, Proficiency

more than a few commenters noted the
CLIA Compliance and Additional fees
have not been updated since 1992 and
supported increasing the fees. Some of
these commenters suggested the CLIA

Testing Referral, Histocompatibility
Regulations and Fee Regulations under
the Clinical Laboratory Improvement
Amendments (CLIA) of 1988 (83 FR
1004). As part of the general solicitation
for comments related to the CLIA Fees,

need to increase currently assessed
CLIA Fees to ensure effective program
operations.

Fees be reviewed annually and updated
as needed to cover the program costs of
performing biennial surveys.

One commenter raised concerns
related to increases to the CLIA Fees,
linking them to the recent changes to
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the Clinical Laboratory Fee Schedule
(CLFS) (see 81 FR 41036). While we
appreciate this commenter’s concerns,
we note that changes to the CLFS are
issued by Medicare and are separate and
distinct from changes to CLIA Fees.

As aresult of the feedback received
from the 2018 RFI, as well as through
assessing the current program needs, we
are increasing the fees as outlined in
section II of this notice with comment
period. Additionally, we will consider
the comments received in response to
the 2018 RFI as well as this notice with
comment period in future rulemaking.

II. CLIA Fees Increase

For the reasons discussed in section I.
of this notice with comment period, we
are increasing the following CLIA Fees:
Certificate Fees (collected under
§493.638(b), with the exception of fees
for the issuance of a CoR); Compliance
Fees (collected under § 493.643(b)); and
Additional Fees (collected
under§ 493.645(b)(1)). These increases
are based on our review of historical
revenue and expenditure data, which
have shown that expenditures in
comparison to collections are

insufficient to keep pace with the CLIA
program costs.

As shown in Table 1, we must close
the $9.3 million gap between incurred
obligations and CLIA Fee collections in
FY 2017 to keep the program on a
sustained solvent basis projected over
time. To close this $9.3 million gap, we
first determined the appropriate fee
drivers, as shown in Table 3, and then
added the results together, along with
current State-Exempt Fees at about $1.1
million, to calculate the total projected
fees.

TABLE 3—CMS PROJECTED LABORATORY POPULATION AND SURVEY WORKLOAD, FY 2018

Schedule Codes
Waived | PPMP1 | LVAZ2 Total
A B C D E F G H | J

Non-Accredited .. 0 0| 6,466 | 4,245 183 | 2,022 249 | 1,493 793 497 | 1,721 200 167 18,036

Accredited .......... 0 0| 2,103 | 2,700 184 | 1,895 228 | 1,631 959 599 | 3,081 | 1,107 | 1,794 16,281

Other ......cce....... 178,616 | 33,411 0 0 0 0 0 0 0 0 0 0 0| 212,027
Total, CLIA
Lab Popu-

lation ........ 178,616 | 33,411 | 8,569 | 6,975 367 | 3,917 477 | 3,124 | 1,752 | 1,096 | 4,802 | 1,307 | 1,961 | 246,344
Total, CLIA
Compli-
ance Sur-

VEYS ......... 0 0| 3,500 | 2,330 110 | 1,124 145 839 445 285 995 141 144 10,058

1 Provider-Performed Microscopy Procedures Laboratories (PPMP).

2L ow-Volume Laboratory (LVA).

For Certificate Fees, the driver used in
our calculations is one half of the
projected laboratory population for FY
2018 (123,172 CLIA laboratories),
broken out by state and laboratory
schedule code. We used one half of the
projected laboratory population to
determine an average annual collection
because all CLIA laboratories are billed
on a biennial basis. For Compliance
Fees, the driver used in our calculations
is the projected number of surveys
budgeted for FY 2018 (10,058 total
surveys). For Additional Fees for
accredited laboratory validation
inspections, the driver used in our
calculations is the projected number of
validation surveys budgeted for FY2018
(about 407). Using this methodology, we
project increased CLIA Fee collections

at $61.0 million in FY 2018, as opposed
to the currently collected $50.8 million,
plus the collection of $1.1 million in
State-Exempt Fees, for a total projected
collection of $62.1 million.

We have projected that we need to
increase the CLIA Fees described
previously by at least 18.6 percent
($9.339 million/$50.341 million, per
Table 1). In calculating projected
collections for FYs 2018 through 2021,
we rounded up to a 20 percent increase
to ensure a sufficient level of carryover
to maintain operations in the first two
quarters of FYs 2019 and 2020.
Generally, carryover funds are needed to
support program operations at the start
of any given FY, until a sufficient
amount of current FY collections is
accumulated and made available for

obligation. In rounding up to the 20
percent increase, we projected increased
FY 2018 collections at $62.1 million,
enough to reasonably approximate
projected FY 2018 obligations. To
calculate the $62.1 million in projected
collections, we multiplied the increased
fees by the appropriate fee drivers, as
shown in Table 3, and then added the
results together, along with current
State-Exempt Fees at about $1.1 million,
to calculate the total projected fees.

The total of fees collected by HHS
must be sufficient to cover the general
costs of administering the CLIA
program, and as indicated in Table 4,
upon publication of the final notice, we
project that the 20 percent increase will
be sufficient to fund the CLIA program
into FY 2022.

TABLE 4—CMS PROJECTIONS FYS 2018 THROUGH 2021

[With 20 percent fee increase]

FY 2018 FY 2019 FY 2020 FY 2021
Prior Year Carryover (SOY) 1 ..ot $43,494,763 $29,469,649 $20,855,892 $14,052,629
Projected CLIA Fee CollECONS .......cc.eveeiiiriieieiieie e 51,900,306 58,714,011 62,070,016 62,070,016
Projected Sequester (6.6%, 6.2%) (3,425,420) (3,640,269) (3,848,341) (3,848,341)
Budgetary Resources .........ccccoeeenee 91,969,649 84,543,392 79,077,566 72,274,303
Projected Obligations .............. 62,500,000 63,687,500 65,024,938 66,390,461
Projected Carryover (EOQY) 2 ...ttt 29,469,649 20,855,892 14,052,629 5,883,842

1 Start of year balances.
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2End of year balances.

With this notice, we are increasing all
currently assessed CLIA Fees by 20
percent to close the gap between current
obligations and current collections, and
to account for a small increase in costs
for the current fiscal year. Fees for the
issuance of registration certificates
would not be increased as these
increases would not have substantial
impact.

The 20 percent increase would apply
to the following CLIA fee types:

1. Certificate Fees—collected under
§493.638(b), with the exception of fees
for the issuance of a CoR. Under
§493.638(b), the fee amount is based on
the category of test complexity, or on
the category of test complexity and
schedules or ranges of annual laboratory
test volume (excluding waived tests and
tests performed for quality control,
quality assurance, and PT purposes) and
specialties tested, with the amounts of
the fees in each schedule being a
function of the costs for all aspects of
general administration of CLIA as set
forth in §493.649(b) and (c). Under
§493.649(a), the fee for issuance of a
CoR or CoC is based on the laboratory’s
scope and volume of testing. The
current Certificate Fees are already
based on each laboratory’s schedule’s
scope and volume of testing, including
test complexity and specialties tested.
Following the application of a uniform
20 percent increase to Certificate Fees
across all schedules, with the exception
of fees for the issuance of a CoR, the
new Certificate Fees will continue to
satisfy §§493.638(b) and 493.649(a).

2. Compliance Fees collected under
§493.643(b). Under § 493.649(a), the
amount of the fee in each schedule for
compliance determination inspections
is based on the average hourly rate
(which includes the costs to perform the
required activities and necessary
administration costs) multiplied by the
average number of hours required or, if
activities are performed by more than
one of the entities listed in § 493.649(b),
the sum of the products of the
applicable hourly rates multiplied by
the average number of hours required by
the entity to perform the activity.

As discussed in section 1. of this
notice with comment period, current
Compliance Fees were established in
1992 based on estimates as to the
average time a survey would take, the
cost of the surveyor salary per hour, as
well as the size of the laboratory. Based
on FY 2017 available compliance fee
collections, we estimate that current
Compliance Fee collections cover
approximately 55 percent of current and

future compliance determination costs.
Following the application of a uniform
20 percent increase to Compliance Fees
across all schedules, in combination
with the aforementioned increase to
Certificate Fees, the new Compliance
Fees will continue to satisfy
§493.649(a).

3. Additional Fees collected under
§493.645(b)(1). Under § 493.645(b)(1),
laboratories that are issued a CoA are
assessed an additional fee to cover the
cost of validation inspections. These
costs are the same as those that are
incurred when inspecting nonaccredited
laboratories. As discussed in section I.
of this notice with comment period,
current Additional Fees were
established in 1992 based on estimates
as to the average time a survey would
take, the cost of the surveyor salary per
hour, as well as the size of the
laboratory. Following the application of
a uniform 20 percent increase to
additional fees across all schedules, in
combination with the aforementioned
increases to Certificate Fees and
Compliance Fees, the new Additional
Fees will continue to satisfy
§§493.645(b)(1) and 493.649(a).

While we recognize that the 20
percent increase to CLIA Fees across all
schedule codes can be perceived as a
major increase for laboratories, we
intend for this approach to be a one-
time adjustment to address the projected
shortfall to ensure the program can
remain self-sustaining into FY 2022. We
will continue to review our obligations
and collections and may make future
adjustments as needed to avoid
shortfalls. We considered multiple
options prior to this notice with
comment period, including limiting the
increase to varying percentages and
timeframes across a single fee type,
specifically Compliance Fees. For
example, we considered the following
options:

e Update the existing Compliance
Fees by updating the hours for all
classifications (schedules) of
laboratories and the hourly rates for all
states and territories.

e A one-time 70 percent increase in
Compliance Fees alone to meet
projected obligations, with a phased-in
two 35 percent Compliance Fee
increases over a two biennial survey
cycles.

As discussed previously, in regard to
the estimates established in 1992, we
are proposing the one-time 20 percent
increase across most CLIA Fees,
including Certificate (excluding CoR
fees) and Compliance Fees based on our

comparison of FY 2017 obligations and
collections (see Table 1). Analysis
indicates that the difference between
collections and obligations results
primarily from inflationary increases
incurred since Compliance Fees were
set in 1992 and since Certificate Fees
user fees were last increased in 1997.
Furthermore, analysis shows that the
relative proportions of the certification
and compliance work to total program
obligations has remained virtually
consistent over time, at about 34 percent
for compliance and 66 percent for
certification. We believe the original
methodology for calculating CLIA fees
was reasonable at the time, with the
exception of excluding adjustments for
inflation, which has remained relatively
constant. Therefore, we determined that
a one-time 20 percent increase across
most currently assessed fees is the most
appropriate approach. The 20 percent
increase also meets our policy objectives
to keep any increase reasonably limited,
given the elapsed time since the CLIA
Fees were last updated.

I11. Collection of Information
Requirements

This document does not impose
information collection requirements,
that is, reporting, recordkeeping or
third-party disclosure requirements.
Consequently, there is no need for
review by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

IV. Response to Comments

Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, if we proceed with
a subsequent document, we will
respond to the comments in the
preamble to that document.

V. Regulatory Impact Statement

A. Statement of Need

As discussed in section I. of this
notice with comment period, when
CLIA was enacted, and its implementing
regulations were finalized in 1992, CLIA
Fees were established based on
estimates as to the average time a survey
would take; cost of the surveyor salary
per hour; as well as the size of the
laboratory (schedules A, B, etc.). As
discussed in section III. of this notice
with comment period, we are increasing
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certain CLIA Fees based on our analysis
of the overall level of collections
relative to the costs of maintaining the
CLIA program, which project a shortfall
to begin in calendar year 2020.

B. Overall Impact

We have examined the impacts of this
rule as required by Executive Order
12866 on Regulatory Planning and
Review (September 30, 1993), Executive
Order 13563 on Improving Regulation
and Regulatory Review (January 18,
2011), the Regulatory Flexibility Act
(RFA) (September 19, 1980, Pub. L. 96—
354), section 1102(b) of the Social
Security Act (the Act), section 202 of the
Unfunded Mandates Reform Act of 1995
(March 22, 1995; Pub. L. 104—4),
Executive Order 13132 on Federalism
(August 4, 1999) and the Congressional
Review Act (5 U.S.C. 804(2)), and
Executive Order 13771 on Reducing
Regulation and Controlling Regulatory
Costs (January 30, 2017).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Section 3(f) of Executive Order
12866 defines a ““significant regulatory
action” as an action that is likely to
result in a rule: (1) Having an annual
effect on the economy of $100 million
or more in any one year, or adversely
and materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or

safety, or state, local or tribal
governments or communities (also
referred to as “‘economically
significant”); (2) creating a serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. A regulatory impact analysis
(RIA) is required for economically-
significant regulatory actions that are
likely to impose costs or benefits of
$100 million or more in any given year.

This notice with comment period is
not economically significant within the
meaning of section 3(f)(1) of the
Executive Order since the estimated cost
alone is not likely to exceed the $100
million annual threshold. Our upper
limit of estimated impact is under the
threshold of $150 million for the year of
2018 under Unfunded Mandates Reform
Act (UMRA). This notice with comment
period increases certain CLIA Fee
requirements and will affect
approximately 251,010 clinical
laboratories, resulting in some budget
implications.

The RFA requires agencies to analyze
options for regulatory relief of small
entities if a rule has a significant impact
on a substantial number of small
entities. For purposes of the RFA, we
assume that the great majority of clinical
laboratories are small entities, either by
virtue of being nonprofit organizations
or by meeting the Small Business

Administration definition of a small
business by having revenues of less than
$7.5 million to $38.5 million in any one
year. For purposes of the RFA, we
believe that approximately 82 percent of
clinical laboratories qualify as small
entities based on their nonprofit status
as reported in the American Hospital
Association Fast Fact Sheet, updated
January 2017 (https://www.aha.org/
system/files/2018-01/fast-facts-us-
hospitals-2017 _0.pdf). Individuals and
states are not included in the definition
of a small entity. We are voluntarily
preparing a Regulatory Impact Analysis
and are requesting public comments in
this area to assist us in making this
determination.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a metropolitan statistical area and has
fewer than 100 beds. We do not expect
this notice with comment period will
have a significant impact on small rural
hospitals. Laboratories in small rural
hospitals are already subject to CLIA
Fees. We are requesting public
comments in this area to assist us in
making this determination.

C. Anticipated Effects

This notice with comment period
impacts approximately 251,010 CLIA
certified laboratories.

TABLE 5—CURRENT AND NEW NATIONAL AVERAGE OF COMPLIANCE FEE UPDATE

[Compliance fee updates at 20 percent increase]

I Current New
Laboratory classification average average
(schedules) ©) (n)

$300 $360

994 1,192
1,325 1,591
1,657 1,988
1,947 2,336
2,237 2,684
2,527 3,032
2,817 3,380
3,107 3,728
3,397 4,076
3,673 4,408

Table 5 reflects the national average of
compliance fees for each classification
of laboratories (schedules) that requires
inspection. Specifically, Table 5
represents the national average for each
schedule for the current Compliance

Fees (noted with a “c”’) as paid
biennially by laboratories that hold a
CoC and the national average for each
schedule for the new Compliance Fees
(noted with a “n”’) that will be paid
biennially by laboratories that hold a

CoC. As discussed section II. of this
notice with comment period, Table 5
reflects a total increase of 20 percent
across all schedules.
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TABLE 6—CURRENT AND NEW NATIONAL AVERAGE OF ADDITIONAL FEES FOR ACCREDITED LABORATORIES UPDATE

[Additional fee updates at 20 percent increase]

P Current New
Laboratory classification average average
(schedules) © )

$15 $18

50 60

60 80

83 99

97 117
112 134
126 152
141 169
155 186
170 204
184 220

Additional Fees (noted with a ““c”’) as laboratories that hold a CoA. As

paid biennially by laboratories that hold discussed in section II. of this notice

a CoA and the national average for the with comment period, Table 6 reflects a
new Additional Fees (noted with a “n”)  total increase of 20 percent across all
that will be paid biennially by schedules.

Table 6 shows the national average of
Additional Fees for each schedule of
accredited laboratory. Specifically,
Table 6 represents the national average
fees for each schedule for the current

TABLE 7—CLIA BIENNIAL CERTIFICATE FEES

Type of CLIA certificate Laboratory schedule Current fee New fee

Certificate of Waiver (COW) ......ccovvvieneiieiiniceneeen Not applicable ..........cccvviviriiniiecceeeee $150.00 $180.00

. | Not applicable 200.00 240.00
CoC and CoA 150.00 180.00
CoC and CoA 150.00 180.00
CoC and CoA 150.00 180.00
CoC and CoA 430.00 516.00
CoC and CoA 440.00 528.00
CoC and CoA 650.00 780.00
CoC and CoA 1,100.00 1,320.00
CoC and CoA 1,550.00 1,860.00
CoC and CoA 2,040.00 2,448.00
CoC and CoA 6,220.00 7,464.00
CoC and CoA 7,940.00 9,528.00

Table 7 depicts the current and new
Certificate Fees, which reflects the 20
percent increase across all schedules,
with the exception of fees for the
issuance of a CoR.

D. Regulatory Reform Analysis Under
E.O. 13771

Executive Order 13771, titled
Reducing Regulation and Controlling
Regulatory Costs, was issued on January
30, 2017 and requires that the costs
associated with significant new
regulations “shall, to the extent
permitted by law, be offset by the
elimination of existing costs associated
with at least two prior regulations.” It
has been determined that this notice
with comment period is not a
“significant regulatory action” under
E.O. 12866 and thus is not considered
regulatory action under Executive Order
13771.

E. Conclusion

Although the effect of the changes
will increase laboratory costs,
implementation of these changes will be
negligible in terms of workload for
laboratories as these fee increases are
operational and technical in nature and
do not require additional time to be
spent by laboratory employees.

We have determined that this notice
with comment period would not have a
significant economic impact on a
substantial number of small entities or
a significant impact in the operations of
a substantial number of small rural
hospitals and for these reasons, we are
not preparing analyses for either the
RFA or section 1102(b) of the Act.

In accordance with the provisions of
Executive Order 12866, this notice with
comment period was reviewed by the
Office of Management and Budget.

Dated: December 14, 2018.
Seema Verma,

Administrator, Centers for Medicare &
Medicaid Services.

Dated: December 18, 2018.
Alex M. Azar II,

Secretary, Department of Health and Human
Services.

[FR Doc. 2018-28359 Filed 12-28-18; 11:15 am]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Physician-Focused Payment Model
Technical Advisory Committee;
Meetings

ACTION: Notice of meetings.

SUMMARY: This notice announces the
2019 meetings of the Physician-Focused
Payment Model Technical Advisory
Committee (PTAC). These meetings will
include deliberation and voting on
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proposals for physician-focused
payment models (PFPMs) submitted by
individuals and stakeholder entities. All
meetings are open to the public.

DATES: The 2019 PTAC meetings will
occur on the following dates:

e Monday—Tuesday, March 11-12,

2019, from 9:00 a.m. to 5:00 p.m. ET
¢ Monday-Tuesday, June 17-18, 2019,

from 9:00 a.m. to 5:00 p.m. ET
¢ Monday—Tuesday, September 16-17,

2019, from 9:00 a.m. to 5:00 p.m. ET
e Monday-Tuesday, December 9-10,

2019, from 9:00 a.m. to 5:00 p.m. ET
Please note that times are subject to
change. If the times change, registrants
will be notified directly via email.
ADDRESSES: All PTAC meetings will be
held in the Great Hall of the Hubert H.
Humphrey Building, 200 Independence
Avenue SW, Washington, DC 20201.
FOR FURTHER INFORMATION CONTACT:

Sarah Selenich, Designated Federal
Officer, (202) 690-6870.
SUPPLEMENTARY INFORMATION:

Agenda and Comments. PTAC will
hear presentations on proposed PFPMs
that have been submitted by individuals
and stakeholder entities. Following each
presentation, PTAC will deliberate on
the proposed PFPM. If PTAC completes
its deliberation, PTAC will vote on the
extent to which the proposed PFPM
meets criteria established by the
Secretary of Health and Human Services
and on an overall recommendation to
the Secretary. Time will be allocated for
public comments. The agenda and other
documents will be posted on the PTAC
section of the ASPE website, https://
aspe.hhs.gov/ptac-physician-focused-
payment-model-technical-advisory-
committee, prior to the meeting. The
agenda is subject to change. If the
agenda does change, registrants will be
notified directly via email, the website
will be updated, and notification will be
sent out through the PTAC email
listserv (go to https://list.nih.gov/cgi-
bin/wa.exe? AO=PTAC to subscribe).

Meeting Attendance. These meetings
are open to the public. The public may
attend in person, via conference call, or
view the meeting via livestream at
www.hhs.gov/live. The conference call
dial-in information will be sent to
registrants prior to the meeting. Space
may be limited, and registration is
preferred. Registration may be
completed online athttp://
www.cvent.com/d/gbq2tg. Name,
organization name, and email address
are submitted when registering.
Registrants will receive a confirmation
email shortly after completing the
registration process.

Special Accommodations. If sign
language interpretation or other

reasonable accommodation for a
disability is needed, please contact
Angela Tejeda, no later than two weeks
prior to the scheduled meeting. Please
submit your requests by email to
Angela.Tejeda@hhs.gov or by calling
202-205-8327.

Authority. 42 U.S.C. 1395(ee); Section
101(e)(1) of the Medicare Access and
CHIP Reauthorization Act of 2015;
Section 51003(b) of the Bipartisan
Budget Act of 2018. PTAC is governed
by provisions of the Federal Advisory
Committee Act, as amended (5 U.S.C.
App.), which sets forth standards for the
formation and use of federal advisory
committees.

Dated: December 19, 2018.
Brenda Destro,

Deputy Assistant Secretary for Planning and
Evaluation (HSP).

[FR Doc. 2018-28402 Filed 12—28-18; 8:45 am]
BILLING CODE 4150-15-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Request for Public Comments on the
Pain Management Best Practices Inter-
Agency Task Force Draft Report on
Pain Management Best Practices:
Updates, Gaps, Inconsistencies, and
Recommendations

AGENCY: Office of the Assistant
Secretary for Health, Office of the
Secretary, U.S. Department of Health
and Human Services (HHS).

ACTION: Notice of request for public
comments on the Draft Report on Pain
Management Best Practices: Updates,
Gaps, Inconsistencies, and
Recommendations, which proposes
updates to best practices and
recommendations for pain management,
including chronic and acute pain.

SUMMARY: The Comprehensive
Addiction and Recovery Act of 2016
(CARA), requires that the public be
given at least ninety (90) days to submit
comments on any proposed updates and
recommendations developed by the
Pain Management Best Practices Inter-
Agency Task Force (Task Force). The
Task Force is requesting comments on
the Draft Report on Pain Management
Best Practices: Updates, Gaps,
Inconsistencies, and Recommendations
(hereinafter referred to as Draft Report).
Section 101 of the CARA authorized the
creation of the Task Force to identify
gaps or inconsistencies, and propose
updates to best practices and
recommendations for pain management,
including chronic and acute pain. The
Secretary of HHS convened the Task
Force in cooperation with the Secretary

of Veterans Affairs and Secretary of
Defense. On September 26, 2018, the
Task Force voted on the proposed
updates and recommendations that
would be provided to the public for
comment, which are included in the
Draft Report. Once the ninety (90) day
comment period concludes, the Task
Force will consider comments received
and compile a Final Report with its
proposed updates and
recommendations.

DATES: Comments for consideration by
the Task Force should be received no
later than 5:00 p.m. Eastern Time (ET)
on April 1, 2019.
ADDRESSES: The Draft Report is
available at https://www.hhs.gov/ash/
advisory-committees/pain/index.html.
Written comments may be submitted by
any of the following three methods: (1)
Submit through the Federal
eRulemaking Portal at http://
www.regulations.gov, Docket Number:
HHS-0S-2018-0027, (2) Email to:
paintaskforce@hhs.gov, or (3) Mail
written comments to the U.S.
Department of Health and Human
Services, Office of the Assistant
Secretary for Health, 200 Independence
Avenue SW, Room 736E, Attn: Alicia
Richmond Scott, Pain Management Best
Practices Inter-Agency Task Force
Designated Federal Officer, Washington,
DC 20201. For more detailed
instructions on submitting comments,
see the “Instructions for Commenters”
section of REQUEST FOR COMMENTS.
FOR FURTHER INFORMATION CONTACT:
Alicia Richmond Scott, Designated
Federal Officer, Pain Management Best
Practices Inter-Agency Task Force, U.S.
Department of Health and Human
Services, Office of the Assistant
Secretary for Health, 200 Independence
Avenue SW, Room 736E, Washington,
DC 20201. Phone: 240-453-2816. Email:
paintaskforce@hhs.gov.
SUPPLEMENTARY INFORMATION: The
Comprehensive Addiction and Recovery
Act of 2016 (CARA), Public Law 114—
198, required the Secretary of Health
and Human Services, in cooperation
with the Secretaries of Defense and
Veterans Affairs, to convene the Task
Force no later than two years after the
CARA enactment. The Task Force is
required to propose updates on best
practices and recommendations to
address gaps or inconsistencies for pain
management, including chronic and
acute pain, and submit such updates
and recommendations to relevant
Federal agencies and the general public.
The duties of the Task Force are to:

¢ Identify, review, determine, and
propose updates to gaps or
inconsistencies between best practices
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for pain management, taking into

consideration:

—EXxisting pain management research
and other relevant research;

—Recommendations from relevant
conferences and existing evidence-
based guidelines;

—Ongoing efforts at the state and local
level and by medical professional
organizations to develop improved
pain management strategies;

—The management of high-risk
populations who receive opioids in
the course of medical care, other than
for pain management;

—The 2016 Guideline for Prescribing
Opioids for Chronic Pain issued by
the CDC; and

—Private sector, State, and local
government efforts related to pain
management and prescribing pain
medication.

e Provide the public with at least
ninety (90) days to submit comments on
any proposed updates and
recommendations.

¢ Develop a strategy for
dissemination of information on best
practices for pain management to
stakeholders, if appropriate.

The Draft Report highlights the
progress made towards identifying,
reviewing, and determining whether
there are gaps in or inconsistencies
between best practices for pain
management (including chronic and
acute pain) developed or adopted by
Federal agencies. It includes the Task
Force’s proposed updates to best
practices and recommendations on
addressing gaps or inconsistencies. On
September 26, 2018, the Task Force
voted on the proposed updates and
recommendations that would be
provided to the public for comment.
The proposed updates and
recommendations are included in the
Draft Report. Once the ninety (90) day
comment period concludes, the Task
Force will consider comments received
and compile a Final Recommendations
Report with its proposed updates and
recommendations.

Request for Comment: The goal of this
Request for Comment is to solicit
feedback on the Draft Report, which
includes the Task Force’s proposed
updates and recommendations. The
Task Force invites comment on the full
range of issues that may be relevant to
the proposed updates and
recommendations.

Instructions for Commenters: Written
comments should not exceed three
pages in length. To assist with the
review of public comments, the public
should cite a specific section, gap and/
or recommendation of the report (e.g.,

acute pain, gap 2 or recommendation
2b) for which the comments are related.
Comments that contain references to
studies, research, and other empirical
data that are not widely available
should include copies of the referenced
materials with the submitted comments.
Comments submitted by email should
be machine-readable and should not be
copy-protected. Responders are
encouraged to include the name of the
person or organization filing the
comment, in case follow-up is needed,
as well as a page number on each page
of their submission(s).

Written comments may be submitted
by any of the following three methods:
(1) Submit through the Federal
eRulemaking Portal at http://
www.regulations.gov, Docket Number:
HHS-0S-2018-0027, (2) Email to:
paintaskforce@hhs.gov, or (3) Mail
written comments to the U.S.
Department of Health and Human
Services, Office of the Assistant
Secretary for Health, 200 Independence
Avenue SW, Room 736E, Attn: Alicia
Richmond Scott, Pain Management Task
Force Designated Federal Officer,
Washington, DC 20201.

Dated: December 11, 2018.
Vanila M. Singh,

Chief Medical Officer, Office of the Assistant
Secretary for Health.

[FR Doc. 2018-28403 Filed 12—28-18; 8:45 am]
BILLING CODE 4150-28-P

INTERNATIONAL TRADE
COMMISSION

[Investigation No. 337-TA-1105]

Certain Programmable Logic
Controller (PLCs), Components
Thereof, and Products Containing
Same; Commission Determination Not
To Review an Initial Determination
Terminating the Investigation in Its
Entirety; Termination of Investigation

AGENCY: U.S. International Trade
Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that
the U.S. International Trade
Commission has determined not to
review an initial determination (‘“ID”’)
(Order No. 24) granting a motion by
Complainant Radwell International,
Inc., of Willingboro, New Jersey
(“Radwell”) to terminate the above-
captioned investigation in its entirety by
reason of withdrawal of its complaint.
The investigation is hereby terminated.
FOR FURTHER INFORMATION CONTACT: Carl
P. Bretscher, Office of the General
Counsel, U.S. International Trade

Commission, 500 E Street SW,
Washington, DC 20436, telephone 202—
205—2382. Copies of non-confidential
documents filed in connection with this
investigation are or will be available for
inspection during official business
hours (8:45 a.m. to 5:15 p.m.) in the
Office of the Secretary, U.S.
International Trade Commission, 500 E
Street SW, Washington, DG 20436,
telephone 202-205-2000. General
information concerning the Commission
may also be obtained by accessing its
internet server (https://www.usitc.gov).
The public record for this investigation
may be viewed on the Commission’s
electronic docket (EDIS) at https://
edis.usitc.gov. Hearing-impaired
persons are advised that information on
this matter can be obtained by
contacting the Commission’s TDD
terminal on 202-205-1810.

SUPPLEMENTARY INFORMATION: The
Commission instituted this investigation
on March 29, 2018, based on a
Complaint filed by Radwell. 83 FR
13515-16 (Mar. 29, 2018). The
Complaint alleges violations of Section
337 of the Tariff Act of 1930, as
amended, 19 U.S.C. 1337, in the
importation into the United States, sale
for importation, and sale within the
United States after importation of
certain programmable logic controllers
(“PLCs”), components thereof, and
products containing same by reason of:
(1) A conspiracy to fix resale prices in
violation of Section 1 of the Sherman
Act; (2) a conspiracy to boycott resellers
in violation of Section 1 of the Sherman
Act; and (3) monopolization in violation
of Section 2 of the Sherman Act, the
threat or effect of which is to destroy or
substantially injure a domestic industry
in the United States, or to restrain or
monopolize trade and commerce in the
United States. Id. The notice of
investigation names Rockwell
Automation, Inc. (“Rockwell”’) of
Milwaukee, Wisconsin as Respondent.
Id. The Office of Unfair Import
Investigations (“OUII”’) was also named
as a party to the investigation. Id. Non-
party North Coast Electric Company was
later added as an intervenor. Comm’n
Notice (July 27, 2018) (aff’g Order No.
10 (July 9, 2018)), 83 FR 37516 (Aug. 1,
2018).

On November 8, 2018, Radwell filed
an opposed motion to terminate the
investigation in its entirety by
withdrawal of its complaint, pursuant to
Commission Rule 210.21(a)(1), 19 CFR
210.21(a)(1). On November 19, 2018,
Rockwell filed an opposition to the
motion. On the same date, OUII filed a
response supporting Radwell’s motion.
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On November 29, 2018, the ALJ
issued the subject ID (Order No. 24)
granting Radwell’s motion to terminate
the investigation. The ALJ found no
extraordinary circumstance that
precluded terminating the investigation
based on Radwell’s withdrawal of the
complaint.

On December 7, 2018, Rockwell filed
a petition for review and reversal of the
ID. On December 14, 2018, both Radwell
and OUII filed oppositions to
Rockwell’s petition.

Upon consideration of the subject ID,
the petition for review and responses
thereto, and relevant statutory and
judicial authority, the Commission has
determined not to review the subject ID
and accordingly terminates the above-
captioned investigation.

The authority for the Commission’s
determination is contained in Section
337 of the Tariff Act of 1930, as
amended (19 U.S.C. 1337), and in Part
210 of the Commission’s Rules of
Practice and Procedure (19 CFR part
210).

By order of the Commission.

Issued: December 21, 2018.

Lisa Barton,

Secretary to the Commission.

[FR Doc. 2018-28349 Filed 12-28-18; 8:45 am)]
BILLING CODE 7020-02-P

NATIONAL SCIENCE FOUNDATION

Notice of Permit Applications Received
Under the Antarctic Conservation Act
of 1978

AGENCY: National Science Foundation.

ACTION: Notice of permit applications
received.

SUMMARY: The National Science
Foundation (NSF) is required to publish
a notice of permit applications received
to conduct activities regulated under the
Antarctic Conservation Act of 1978.
NSF has published regulations under
the Antarctic Conservation Act in the
Code of Federal Regulations. This is the
required notice of permit applications
received.

DATES: Interested parties are invited to
submit written data, comments, or
views with respect to this permit
application by January 30, 2019. This
application may be inspected by
interested parties at the Permit Office,
address below.

ADDRESSES: Comments should be
addressed to Permit Office, Office of
Polar Programs, National Science
Foundation, 2415 Eisenhower Avenue,
Alexandria, Virginia 22314.

FOR FURTHER INFORMATION CONTACT:
Nature McGinn, ACA Permit Officer, at
the above address, 703-292-8030, or
ACApermits@nsf.gov.

SUPPLEMENTARY INFORMATION: The
National Science Foundation, as
directed by the Antarctic Conservation
Act of 1978 (Pub. L. 95-541, 45 CFR
670), as amended by the Antarctic
Science, Tourism and Conservation Act
of 1996, has developed regulations for
the establishment of a permit system for
various activities in Antarctica and
designation of certain animals and
certain geographic areas a requiring
special protection. The regulations
establish such a permit system to
designate Antarctic Specially Protected
Areas.

Application Details

1. Applicant Permit Application:
2019-013

Kim Bernard, 104 CEOAS Admin.
Bldg., Oregon State University,
Corvallis, OR, 97330.

Activity for Which Permit Is Requested

Introduce Non-Indigenous Species
into Antarctica. The applicant, a
researcher supported by NSF, would
bring the diatom species, Fragilariopsis
cylindrus, to Palmer Station for a six-
month feeding study involving
Antarctic krill. This species was
originally harvested in Antarctic waters
and was cultured at the University of
Washington. Using the diatom culture,
rather than culturing newly collected
local diatoms, would allow the study to
commence in a timely manner and
significantly enhance the potential for a
successful long-term feeding study.
Aquarium tanks used in the feeding
study would have filters attached to the
out-flow that will trap the diatoms as
they leave the tank and prevent them
from entering the local system. The
applicant would use in-line filter
holders with Whatman GF/F filters. The
filters would be checked daily to ensure
they are functioning as needed and

would be replaced as often as necessary.

Once removed, the filters would be
dried and disposed of, thereby
preventing any contamination of local
waters with the diatom culture.

Location
Palmer Station, Antarctic Peninsula.
Dates of Permitted Activities
04/12/2019-10/31/2019.

2. Applicant Permit Application:
2019-014

Michelle Shero, 266 Woods Hole
Road, Woods Hole, MA 02540.

Activity for Which Permit Is Requested

Take, Harmful Interference, Import
into USA. The applicant is requesting a
permit in support of a study of the
energy dynamics, foraging behaviors,
and reproductive output of female
Weddell seals (Leptonychotes weddellii)
in Erebus Bay and Cape Colbeck,
Antarctica. The applicant would
evaluate endocrine profiles, body
composition, and dive efforts of female
Weddell seals across the year, to
provide links with the probability of
pregnancy and carrying the pregnancy
to full-term. The applicant would
develop non-invasive photogrammetric
techniques using remotely piloted
aircraft systems (RPAS) to estimate mass
and energy dynamics of a much larger
number of animals than would be
possible via ground survey. To achieve
project goals, a cohort of 25 animals in
Erebus Bay or Cape Colbeck, Antarctica
would undergo health assessments in
both October-November and February-
March each year (blood draws,
morphometric measurements, satellite
tagging, RPAS photogrammetry; 50 seals
per year), while RPAS surveys will be
conducted for the population. Dive
recorders would also be deployed, and
subsequently recovered during the
following year (25 animals). Research
activities would conducted as part of a
larger assessment of Weddell seals in
the Ross Sea MPA, led by the New
Zealand Antarctic Program. The NZ
program would be leading animal
handling procedures and all
instrumentation of the animals. The
applicant would be joining the project
as collaborators, primarily for the
purpose of conducting physiological
studies and RPAS surveys. Up to 500
crabeater seals (Lobodon carcinophagus)
may by unintentionally disturbed
during ground or RPAS surveys. The
applicant would also salvage up to 12
Weddell seals, all ages and sexes, found
dead and dies of natural causes.

Location

Erebus Bay and Cape Colbeck,
Antarctica.

Dates of Permitted Activities

February 1, 2019-January 31, 2024.

Susanne H. Plimpton,

Reports Clearance Officer, National Science
Foundation.

[FR Doc. 2018—28343 Filed 12—28-18; 8:45 am]
BILLING CODE 7555-01-P
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POSTAL SERVICE

International Product Change—Gilobal
Plus 6

AGENCY: Postal Service™,
ACTION: Notice.

SUMMARY: The Postal Service gives
notice of filing a request with the Postal
Regulatory Commission to add the
Global Plus 6 product to the
Competitive Products List.

DATES: Date of notice: December 31,
2018.

FOR FURTHER INFORMATION CONTACT: Kyle
R. Coppin, 202-268-2368.
SUPPLEMENTARY INFORMATION: The
United States Postal Service® hereby
gives notice that, pursuant to 39 U.S.C.
3642, on December 21, 2018, it filed
with the Postal Regulatory Commission
a Request of the United States Postal
Service to add Global Plus 6 to the
Competitive Products List. Documents
are available at www.pre.gov, Docket
Nos. MC2019-65 and CP2019-70.

Christopher C. Meyerson,

Attorney, Corporate and Postal Business Law.
[FR Doc. 2018—-28352 Filed 12—28-18; 8:45 am]
BILLING CODE 7710-12-P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-84937; File No. SR—-ISE-
2018-99]

Self-Regulatory Organizations; Nasdaq
ISE, LLC; Notice of Filing and
Immediate Effectiveness of Proposed
Rule Change To Amend General 8

December 21, 2018.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),? and Rule 19b—4 thereunder,2
notice is hereby given that on December
19, 2018, Nasdaq ISE, LLC (“ISE” or
“Exchange”) filed with the Securities
and Exchange Commission
(“Commission”’) the proposed rule
change as described in Items I, II, and
111, below, which Items have been
prepared by the Exchange. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to delete the
Exchange’s existing rules on colocation,
connectivity, and direct connectivity

115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.

(the “Existing Connectivity Rules”),
under General 8, and incorporate by
reference into General 8 The Nasdaq
Stock Market LLC’s (“Nasdaq’s”) rules
on colocation, connectivity, and direct
connectivity, which are located in
General 8 of the Nasdaq rulebook shell
structure.?

The text of the proposed rule change
is available on the Exchange’s website at
http://ise.cchwallstreet.com/, at the
principal office of the Exchange, and at
the Commission’s Public Reference
Room.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
Exchange included statements
concerning the purpose of and basis for
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below. The
Exchange has prepared summaries, set
forth in sections A, B, and C below, of
the most significant aspects of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The Exchange proposes to delete its
Existing Connectivity Rules, currently
under General 8, and incorporate by
reference the corresponding Nasdaq
rules, at General 8 of Nasdaq’s rulebook.
The Exchange proposes to remove the
current rule text from General 8 and
replace it with the following text:

General 8 Connectivity

The rules contained in The Nasdaq Stock
Market LLC General 8, as such rules may be
in effect from time to time (the “General 8
Rules”), are hereby incorporated by reference
into this Nasdaq ISE General 8, and are thus
Nasdaq ISE Rules and thereby applicable to
Nasdaq ISE Members. Nasdaq ISE Members
shall comply with the General 8 Rules as
though such rules were fully set forth herein.
All defined terms, including any variations
thereof, contained in the General 8 Rules
shall be read to refer to the Nasdaq ISE
related meaning of such term. Solely by way
of example, and not in limitation or in
exhaustion: The defined term “Exchange” in
the General 8 Rules shall be read to refer to

3Recently, the six exchanges affiliated with
Nasdag, Inc. (The Nasdaq Stock Market LLC,
Nasdaq BX, Inc., Nasdaq PHLX LLC, Nasdaq ISE,
LLC, Nasdaq GEMX, LLC, and Nasdaq MRX, LLC
(collectively, the “Affiliated Exchanges”)) added
shell structures to their respective rulebooks with
the purpose of improving efficiency and readability
and to align their respective rules.

the Nasdaq ISE Exchange; the defined term
“Rule” in the General 8 Rules shall be read
to refer to the Nasdaq ISE Rule.*

Over the past year, the Affiliated
Exchanges each took steps to harmonize
their respective rules on colocation,
connectivity, and direct connectivity,
first by relocating them to General 8 of
their respective rulebooks, and then by
eliminating substantive differences
among the rules. The Affiliated
Exchanges harmonized these rules
because the Affiliated Exchanges offer
colocation, connectivity, and direct
connectivity services and related
products to their customers on a shared
basis with one another,? and to do so,
the rules and fees governing such shared
products and services should be the
same for all of the Affiliated Exchanges.

Because the text of the Exchange’s
General 8 is already substantively
identical ¢ to Nasdaq’s General 8, the
proposal will not effect any substantive
changes to the Exchange’s General 8.
Instead, the proposal will merely adopt
language indicating that the Exchange is
incorporating by reference Nasdaq’s
General 8 and it will make conforming
cross-reference changes.

This proposal is the penultimate step
in the harmonization process. The
Exchange plans to file with the
Commission a request to exempt it from
Section 19(b) of the Act with respect to
General 8, as amended herein, so that
the Exchange will not need to file a
proposed rule change whenever Nasdaq
amends its General 8 rules. The
Exchange proposes that this rule change
become operative at such time as it
receives approval for this exemption
from the Commission, pursuant to its

4 The Exchange shall include a hyperlink to
Nasdaq’s General 8 for ease of reference.

5 The offering of products and services on a
shared basis means that a customer purchases
colocation, connectivity, and direct connectivity
products and services once to gain access to any or
all of the Affiliated Exchanges to which the
customer is otherwise entitled to receive access
under the respective rules of the Affiliated
Exchanges. In other words, the Affiliated Exchanges
only charge customers once for these shared
products and services, even to the extent that a
customer uses the products and services to connect
to more than one of the Affiliated Exchanges.
Likewise, the rules provide for connectivity to
third-party services and market data feeds on a
shared basis, meaning that a firm need only
purchase a subscription to these services once,
regardless of whether the firm is a member or
member organization, as applicable, of multiple
Affiliated Exchanges.

6 A small number of minor differences exist
among the Section 8s of the Affiliated Exchanges.
However, these differences, such as the use of the
word “the”” before the phrase ‘“Nasdaq Data Center”
in one version of the Rulebook and not in the
others, are technical and do result in substantive
variations in the meanings of the Rulebooks.
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authority under Section 36 of the Act”
and Rule 0-12 thereunder.8

The Exchange’s General 8 and
Nasdaq’s General 8 are regulatory in
nature.? Should any rules which impact
trading behavior be added to Nasdaq
General 8 in the future, those rules shall
not become subject to the incorporation
by reference and shall be placed
elsewhere within the Exchange’s
Rulebook. The Exchange notes that as a
condition of any exemption approved
by the Commission, the Exchange agrees
to provide written notice to its members
whenever Nasdaq proposes a change to
its General 8 Rules.1® Such notice will
alert Exchange members to the proposed
Nasdaq rule change and give them an
opportunity to comment on the
proposal. The Exchange will similarly
inform its members in writing when the
Commission approves any such
proposed change.

2. Statutory Basis

The Exchange believes that its
proposal is consistent with Section 6(b)
of the Act,1? in general, and furthers the
objectives of Section 6(b)(5) of the Act,12
in particular, in that it is designed to
promote just and equitable principles of
trade, to remove impediments to and
perfect the mechanism of a free and
open market and a national market
system, and, in general to protect
investors and the public interest.

The Exchange believes that
harmonizing the Existing Connectivity
Rules with the colocation, connectivity,
and direct connectivity rules of Nasdaq
will improve efficiency and reduce the
burden on firms as they only will need
to be familiar with a single set of rules
going forward governing colocation,
connectivity, and direct connectivity.
Because the text of the Existing

715 U.S.C. 78mm.

8 See 17 CFR 240.0-12; Exchange Act Release No.
39624 (February 5, 1998), 63 FR 8101 (February 18,
1998).

9The General 8 Rules are categories of rules that
are not trading rules. See 17 CFR 200.30-3(a)(76)
(contemplating such requests). In addition, several
other SROs incorporate by reference certain
regulatory rules of another SRO and have received
from the Commission similar exemptions from
Section 19(b) of the Exchange Act. See e.g.,
Securities Exchange Act Release Nos. 57478 (March
12, 2008), 73 FR 14521 (March 18, 2008), 53128
(January 13, 2006), 71 FR 3550 (January 23, 2006);
49260 (February 17, 2004), 69 FR 8500 (February
24, 2004).

10 The Exchange will provide such notice via a
posting on the same website location where it posts
its own rule filings pursuant to Rule 19b—4 within
the timeframe require by such Rule. The website
posting will include a link to the location on the
Nasdaq website where the applicable proposed rule
change is posted.

1115 U.S.C. 78f(b).

1215 U.S.C. 78£(b)(5).

Connectivity Rules and Nasdaq General
8 are already the same, the proposed
change will have no substantive impact
on firms that colocate with or connect
to the Exchange.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any burden on competition not
necessary or appropriate in furtherance
of the purposes of the Act. The
proposed rule change does not make
any substantive change to Exchange
General 8 and will not impact
competition.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

No written comments were either
solicited or received.

I1I. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Because the foregoing proposed rule
change does not: (i) Significantly affect
the protection of investors or the public
interest; (ii) impose any significant
burden on competition; and (iii) become
operative for 30 days from the date on
which it was filed, or such shorter time
as the Commission may designate, it has
become effective pursuant to Section
19(b)(3)(A)(iii) of the Act 13 and
subparagraph (f)(6) of Rule 19b—4
thereunder.14

At any time within 60 days of the
filing of the proposed rule change, the
Commission summarily may
temporarily suspend such rule change if
it appears to the Commission that such
action is necessary or appropriate in the
public interest, for the protection of
investors, or otherwise in furtherance of
the purposes of the Act. If the
Commission takes such action, the
Commission shall institute proceedings
to determine whether the proposed rule
should be approved or disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.

1315 U.S.C. 78s(b)(3)(A)(iii).

1417 CFR 240.19b—4(f)(6). In addition, Rule 19b—
4(f)(6) requires a self-regulatory organization to give
the Commission written notice of its intent to file
the proposed rule change at least five business days
prior to the date of filing of the proposed rule
change, or such shorter time as designated by the
Commission. The Exchange has satisfied this
requirement.

Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an email to rule-comments@
sec.gov. Please include File Number SR—
ISE-2018-99 on the subject line.

Paper Comments

e Send paper comments in triplicate
to Secretary, Securities and Exchange
Commission, 100 F Street NE,
Washington, DC 20549-1090.

All submissions should refer to File
Number SR-ISE-2018-99. This file
number should be included on the
subject line if email is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
internet website (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for website viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE,
Washington, DC 20549, on official
business days between the hours of
10:00 a.m. and 3:00 p.m. Copies of the
filing also will be available for
inspection and copying at the principal
office of the Exchange. All comments
received will be posted without change.
Persons submitting comments are
cautioned that we do not redact or edit
personal identifying information from
comment submissions. You should
submit only information that you wish
to make available publicly. All
submissions should refer to File
Number SR-ISE-2018-99 and should be
submitted on or before January 22, 2019.

For the Commission, by the Division of
Trading and Markets, pursuant to delegated
authority.1s

Brent J. Fields,

Secretary.

[FR Doc. 2018-28387 Filed 12—28-18; 8:45 am]
BILLING CODE 8011-01-P

1517 CFR 200.30-3(a)(12).
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SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-84945; File No. SR—
CboeBZX-2018-094]

Self-Regulatory Organizations; Cboe
BZX Exchange, Inc.; Notice of Filing
and Immediate Effectiveness of a
Proposed Rule Change To List and
Trade, Under BZX Rule 14.11(c)(4),
Shares of the VanEck Vectors Short
High-Yield Municipal Index ETF of the
VanEck Vectors ETF Trust

December 21, 2018.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934 (the
“Act”),! and Rule 19b—4 thereunder,?
notice is hereby given that on December
20, 2018, Cboe BZX Exchange, Inc. (the
“Exchange” or “BZX”) filed with the
Securities and Exchange Commission
(the “Commission”) the proposed rule
change as described in Items I and II
below, which Items have been prepared
by the Exchange. The Exchange filed the
proposal as a “non-controversial”
proposed rule change pursuant to
Section 19(b)(3)(A)(iii) of the Act?® and
Rule 19b—4(f)(6) thereunder.4 The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to list and
trade under BZX Rule 14.11(c)(4) shares
of the VanEck Vectors Short High-Yield
Municipal Index ETF (the “Fund”) of
the VanEck Vectors ETF Trust (the
“Trust”), which is currently listed on
NYSE Arca, Inc. (“Arca”). The shares of
the Fund are referred to herein as the
“Shares.”

The text of the proposed rule change
is available on the Exchange’s website
(http://www.cboe.com/AboutCBOE/
CBOELegalRegulatoryHome.aspx), at
the Exchange’s Office of the Secretary,
and at the Commission’s Public
Reference Room.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
Exchange included statements
concerning the purpose of and basis for
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

315 U.S.C. 78s(b)(3)(A)(iii).
417 CFR 240.19b—4(f)(6).

statements may be examined at the
places specified in Item IV below. The
Exchange has prepared summaries, set
forth in sections A, B, and C below, of
the most significant aspects of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The Exchange proposes to list and
trade the Shares 5 on the Exchange. The
Exchange is submitting this proposed
rule change because the Index, as
defined below, for the Fund does not
meet all of the “generic” listing
requirements of BZX Rule 14.11(c)(4) ©
applicable to the listing of Index Fund
Shares based on fixed income securities
indexes. The Index meets all
requirements of Rule 14.11(c)(4) except
for BZX Rule 14.11(c)(4)(B)(i)(b) 7 and
will continue to meet all other
requirements of Rule 14.11(c)(4) on an
ongoing basis.8 The Exchange notes that

5 The Exchange notes that the Commission
previously approved a proposal to list and trade
shares of the Fund on Arca. See Securities
Exchange Act Release Nos. 71232 (January 3, 2014),
79 FR 1662 (January 9, 2014) (SR-NYSEArca—2013—
118) (Notice of Filing of Amendment No. 2 and
Order Granting Accelerated Approval of a Proposed
Rule Change, as Modified By Amendments Nos. 1
and 2, To List and Trade Shares of the Market
Vectors Short High-Yield Municipal Index ETF
Under NYSE Arca Equities Rule 5.2(j)(3),
Commentary .02) and 76645 (December 15, 2015),
80 FR 79392 (December 21, 2015) (SR-NYSEArca—
2015-74) (Order Approving a Proposed Rule
Change Regarding a Change to the Underlying Index
of the Market Vectors Short High Yield Municipal
Index ETF) (collectively, the “Prior Proposal”’). This
proposal is substantively identical to the Prior
Proposal and the issuer represents that all material
representations contained within the Prior Proposal
remain true. As further described below, the
Exchange believes that its surveillance procedures
are adequate to properly monitor the trading of the
Shares on the Exchange during all trading sessions
and to deter and detect violations of Exchange rules
and the applicable federal securities laws. Trading
of the Shares through the Exchange will be subject
to the Exchange’s surveillance procedures for
derivative products, including Index Fund Shares.

6 The Commission approved BZX Rule 14.11(c) in
Securities Exchange Act Release No. 65225 (August
30, 2011), 76 FR 55148 (September 6, 2011) (SR—
BATS-2011-018). Subsequent amendments to Rule
14.11(c) include amendments approved by the
Commission in Securities Exchange Act Release
Nos. 80169 (March 7, 2017), 82 FR 13536 (March
13, 2017) (SR-BatsBZX~2016-80) and 81070 (June
30, 2017), 82 FR 31650 (July 7, 2017) (SR-BatsBZX~—
2017-26).

7BZX Rule 14.11(c)(4)(B)(i)(b) provides that Fixed
Income Security components that in the aggregate
account for at least 75% of the Fixed Income
Securities portion of the weight of the index or
portfolio must have a minimum original principal
amount outstanding of $100 million or more.

8 The Exchange notes that this includes all
requirements applicable under Rule
14.11(c)(4)(B)(i), including Rule 14.11(c)(4)(B)({)(d)
which provides that no fixed-income security
(excluding Treasury Securities) will represent more

the Fund is currently listed on Arca and
the Shares are already trading on the
Exchange pursuant to unlisted trading
privileges, as provided in Rule 14.11(j).
The Shares are offered by the Trust,
which was established as a Delaware
statutory trust on March 15, 2001. The
Trust is registered with the Commission
as an open-end investment company
and has filed a registration statement on
behalf of the Funds [sic] on Form N-1A
(“Registration Statement’’) with the
Commission.® All statements and
representations made in this filing
regarding (a) the description of the
Fund’s index, portfolio, or reference
asset, (b) limitations on index or
portfolio holdings or reference assets, or
(c) the applicability of Exchange rules
and surveillance procedures shall
constitute continued listing
requirements for listing the Shares on
the Exchange. The issuer has
represented to the Exchange that it will
advise the Exchange of any failure by
the Fund or the Shares to comply with
the continued listing requirements, and,
pursuant to its obligations under
Section 19(g)(1) of the Act, the Exchange
will surveil for compliance with the
continued listing requirements.

Van Eck Associates Corporation is the
investment adviser (‘““Adviser”) for the
Fund. Van Eck Securities Corporation is
the Fund’s distributor (‘‘Distributor’’).
Van Eck Associates Corporation also is
the administrator for the Fund (the
“Administrator”), and is responsible for
certain clerical, recordkeeping and/or
bookkeeping services. The Bank of New
York Mellon is the custodian of the
Fund’s assets and provides transfer
agency and fund accounting services to
the Fund.

The investment objective of the Fund
is to seek to replicate as closely as
possible, before fees and expenses, the
price and yield performance of the
Bloomberg Barclays Municipal High
Yield Short Duration Index (the “Short
High Yield Index” or “Index”’). Under
Normal Market Conditions,° the Fund

than 30% of the Fixed Income Securities portion of
the weight of the index or portfolio, and the five
highest weighted component fixed-income
securities do not in the aggregate account for more
than 65% of the Fixed Income Securities portion of
the weight of the index or portfolio.

9 See Registration Statement on Form N-1A for
the Trust, dated September 1, 2018 [sic] (File Nos.
333-123257 and 811-10325). The descriptions of
the Funds [sic] and the Shares contained herein are
based, in part, on information in the Registration
Statement. The Commission has issued an order
granting certain exemptive relief to the Trust under
the Investment Company Act of 1940 (15 U.S.C.
80a—1) (1940 Act”). See Investment Company Act
Release No. 28021 (October 24, 2007) (File No. 812—
13426).

10 As defined in Rule 14.11(i)(3)(E), the term
“Normal Market Conditions” includes, but is not
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will invest at least 80% of its total assets
in securities that compose the Index.

The Fund, using a “passive” or
indexing investment approach, will
attempt to approximate the investment
performance of the Index. The Adviser
expects that, over time, the correlation
between the Fund’s performance before
fees and expenses and that of the Index
will be 95% or better. A figure of 100%
would indicate perfect correlation.
Because of the practical difficulties and
expense of purchasing all of the
securities in the Index, the Fund will
not purchase all of the securities in the
Index. Instead, the Adviser will utilize
a “‘sampling” methodology in seeking to
achieve the Fund’s objective. As such,
the Fund may purchase a subset of the
bonds in the Index in an effort to hold
a portfolio of bonds with generally the
same risk and return characteristics of
the Index.

Other Investments

While the Fund will, under Normal
Market Conditions, invest at least 80%
of its total assets in securities that
compose the Index, the Fund may invest
its remaining assets in other financial
instruments, as described below.

The Fund may invest its remaining
assets in municipal bonds not included
in the Short High Yield Index, money
market instruments, including
repurchase agreements or other funds
which invest exclusively in money
market instruments, convertible
securities,!? structured notes (notes on
which the amount of principal
repayment and interest payments are
based on the movement of one or more
specified factors, such as the movement
of a particular stock or stock index),12
and certain other derivative instruments
that are mentioned below. The Fund
may also invest, to the extent permitted
by the 1940 Act, in other affiliated and
unaffiliated funds, such as open-end or
closed-end management investment

limited to, the absence of trading halts in the
applicable financial markets generally; operational
issues causing dissemination of inaccurate market
information or system failures; or force majeure
type events such as natural or man-made disaster,
act of God, armed conflict, act of terrorism, riot or
labor disruption, or any similar intervening
circumstance.

11 A convertible security is a bond, debenture,
note, preferred stock, right, warrant or other
security that may be converted into or exchanged
for a prescribed amount of common stock or other
security of the same or a different issuer or into
cash within a particular period of time at a
specified price or formula.

12 Structured notes are derivative securities for
which the amount of principal repayment and/or
interest payments is based on the movement of one
or more factors, including, but not limited to,
currency exchange rates, interest rates (such as the
prime lending rate or LIBOR), referenced bonds and
stock indices.

companies, including other exchange-
traded funds (“ETFs’’).13

The Fund may invest in repurchase
agreements with commercial banks,
brokers or dealers to generate income
from its excess cash balances and to
invest securities lending cash collateral.

The Fund may use exchange-traded
futures contracts and exchange-traded
or over-the-counter (“OTC”) options
thereon, together with positions in cash
and money market instruments, to
simulate full investment in the Index.

The Fund may use cleared or non-
cleared index, interest rate or credit
default swap agreements. Swap
agreements are contracts between
parties in which one party agrees to
make payments to the other party based
on the change in market value or level
of a specified index or asset.

The Fund may invest in exchange-
traded warrants, which are equity
securities in the form of options issued
by a corporation which give the holder
the right to purchase stock, usually at a
price that is higher than the market
price at the time the warrant is issued.

The Fund may invest in participation
notes, which are issued by banks or
broker-dealers and are designed to offer
a return linked to the performance of a
particular underlying equity security or
market.

The Fund will only enter into
transactions in derivative instruments
with counterparties that the Adviser
reasonably believes are capable of
performing under the contract and will
post as collateral as required by the
counterparty.14

The Fund may hold up to an aggregate
amount of 15% of its net assets in
illiquid assets (calculated at the time of
investment), including Rule 144A
securities deemed illiquid by the
Adviser, in accordance with

13 For purposes of this filing, ETFs include index
fund shares (as described in BZX Rule 14.11(c));
Portfolio Depositary Receipts (as described in BZX
Rule 14.11(b)); and Managed Fund Shares (as
described in BZX Rule 14.11(i)). The ETFs all will
be listed and traded in the U.S. on registered
exchanges. The Fund may invest in the securities
of ETFs registered under the 1940 Act consistent
with the requirements of Section 12(d)(1) of the
1940 Act, or any rule, regulation or order of the
Commission or interpretation thereof. While the
Fund may invest in inverse ETFs, the Fund will not
invest in leveraged (e.g., 2X, —2X, 3X or —3X) ETFs.

14 The Fund will seek, where possible, to use
counterparties, as applicable, whose financial status
is such that the risk of default is reduced; however,
the risk of losses resulting from default is still
possible. The Adviser will evaluate the
creditworthiness of counterparties on a regular
basis. In addition to information provided by credit
agencies, the Adviser will review approved
counterparties using various factors, which may
include the counterparty’s reputation, the Adviser’s
past experience with the counterparty and the
price/market actions of debt of the counterparty.

Commission guidance.?® The Fund will
monitor its portfolio liquidity on an
ongoing basis to determine whether, in
light of current circumstances, an
adequate level of liquidity is being
maintained, and will consider taking
appropriate steps in order to maintain
adequate liquidity if, through a change
in values, net assets, or other
circumstances, more than 15% of the
Fund’s net assets are held in illiquid
assets. Illiquid assets include securities
subject to contractual or other
restrictions on resale and other
instruments that lack readily available
markets as determined in accordance
with Commission staff guidance.16

Description of the Index

The Index is a market size weighted
index composed of publicly traded
municipal bonds that cover the U.S.
dollar denominated high yield short-
term tax-exempt bond market. The
majority of the Index’s constituents are
from the revenue sector, with some
constituents being from the general
obligation sector. The revenue sector is
divided into industry sectors that
consist of, but may not be limited to,
electric, health care, transportation,
education, water and sewer, resource
recovery, leasing and special tax. As
[sic] November 30, 2018, the Index
consisted of approximately 10,050
bonds and 958 unique issuers.'?

15In reaching liquidity decisions, the Adviser
may consider the following factors: The frequency
of trades and quotes for the security; the number of
dealers wishing to purchase or sell the security and
the number of other potential purchasers; dealer
undertakings to make a market in the security; and
the nature of the security and the nature of the
marketplace in which it trades (e.g., the time
needed to dispose of the security, the method of
soliciting offers, and the mechanics of transfer).

16 The Commission has stated that long-standing
Commission guidelines have required open-end
funds to hold no more than 15% of their net assets
in illiquid securities and other illiquid assets. See
Investment Company Act Release No. 28193 (March
11, 2008), 73 FR 14618 (March 18, 2008), footnote
34. See also, Investment Company Act Release No.
5847 (October 21, 1969), 35 FR 19989 (December
31, 1970) (Statement Regarding “Restricted
Securities”); Investment Company Act Release No.
18612 (March 12, 1992), 57 FR 9828 (March 20,
1992) (Revisions of Guidelines to Form N-1A). A
fund’s portfolio security is illiquid if it cannot be
disposed of in the ordinary course of business
within seven days at approximately the value
ascribed to it by the fund. See Investment Company
Act Release No. 14983 (March 12, 1986), 51 FR
9773 (March 21, 1986) (adopting amendments to
Rule 2a—7 under the 1940 Act); Investment
Company Act Release No. 17452 (April 23, 1990),
55 FR 17933 (April 30, 1990) (adopting Rule 144A
under the 1933 Act).

17 The Index is published by Bloomberg Index
Services Limited. (“Index Provider”). The Index
Provider is not a registered broker-dealer and is not
affiliated with a broker-dealer. In the event that the
Index Provider becomes a broker-dealer or becomes
affiliated with a broker-dealer, the Index Provider

Continued
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The Index is calculated using a
market value weighting methodology.
Index constituents are capitalization-
weighted, based on their current amount
outstanding. The Index will include at
least 500 constituents on a continuous
basis. The Index tracks the high yield
municipal bond market with a 65%
weight in non-investment grade
municipal bonds, a 25% weight in Baa/
BBB-rated investment grade municipal
bonds and a 10% weight in Aa/AA-
rated investment grade municipal
bonds. It is comprised of four total
return, market size weighted benchmark
indexes with weights as follows:

¢ 40% weight in Muni High Yield/
$100 Million Deal Size Index. To be
included in the Muni High Yield/$100
Million Deal Size Index, bonds must be
unrated or rated Ba1/BB+ or lower by at
least two of the following rating
agencies if all three rate the bond:
Moody’s Investors Service, Inc.
(“Moody’s”), Standard & Poor’s, Inc.
(“S&P’’) and Fitch, Inc. (“Fitch”). If only
two of the three agencies rate the
security, the lower rating is used to
determine index eligibility. If only one
of the three agencies rates a security, the
rating must be Ba1/BB+ or lower. Bonds
in the Muni High Yield/$100 Million
Deal Size Index must have an
outstanding par value of at least $3
million and be issued as part of a
transaction of at least $100 million.

e 25% weight in Muni High Yield/
Under $100 Million Deal Size Index. To
be included in the Muni High Yield/
Under $100 Million Deal Size Index,
bonds must be unrated or rated Ba1/BB+
or lower by at least two of the following
rating agencies if all three rate the bond:
Moody’s, S&P and Fitch. If only two of
the three agencies rate the security, the
lower rating is used to determine index
eligibility. If only one of the three
agencies rates a security, the rating must
be Ba1/BB+ or lower. Bonds in the Muni
High Yield/Under $100 Million Deal
Size Index must have an outstanding
par value of at least $3 million and be
issued as part of a transaction of under
$100 million but over $20 million.

® 25% weight in Muni Baa-Rated/
$100 Million Deal Size Index. To be
included in the Muni Baa-Rated/$100
Million Deal Size Index, bonds must
have a Barclays Index credit quality
classification between Baal/BBB+ and

will implement and maintain a fire wall with
respect to its relevant personnel regarding access to
information concerning the composition and/or
changes to the Index. In addition, the Index
Provider has implemented and will maintain
procedures around the relevant personnel that are
designed to prevent the use and dissemination of
material, non-public information regarding the
Index.

Baa3/BBB —. Barclays Index credit
quality classification is based on the
three rating agencies, Moody’s, S&P and
Fitch. If two of the three agencies rate
the bond equivalently, then that rating
is used. If all three rate the bond
differently, the middle rating is used. If
only two of the three agencies rate the
security, the lower rating is used to
determine index eligibility. If only one
of the three agencies rates a security, the
rating must be Baal/BBB+, Baa2/BBB,
or Baa3/BBB —. The bonds must have an
outstanding par value of at least $7
million and be issued as part of a
transaction of at least $100 million.

e 10% weight in Muni A-Rated Index.
To be included in the Muni A-Rated
Index, bonds must have a Barclays
Index credit quality classification
between A1/A+ and A3/A—. The
Barclays Index credit quality
classification is based on the three
rating agencies, Moody’s, S&P and
Fitch. If two of the three agencies rate
the bond equivalently, then that rating
is used. If all three rate the bond
differently, the middle rating is used. If
only two of the three agencies rate the
security, the lower rating is used to
determine index eligibility. If only one
of the three agencies rates a security, the
rating must be A1/A+, A2/A, or A3/A—.
The bonds must have an outstanding
par value of at least $7 million and be
issued as part of a transaction of at least
$75 million.

Remarketed issues are not allowed in
the benchmark. All bonds must have a
fixed rate, a dated-date after December
31, 1990 and a nominal maturity of 1 to
12 years. Taxable municipal bonds,
bonds with floating rates and
derivatives are excluded from the Index.

The composition of the Index is
rebalanced monthly. Interest and
principal payments earned by the
component securities are held in the
Index without a reinvestment return
until month end when they are removed
from the Index. Qualifying securities
issued, but not necessarily settled, on or
before the month end rebalancing date
qualify for inclusion in the Index in the
following month.

Total returns are calculated based on
the sum of price changes, gain/loss on
repayments of principal, and coupons
received or accrued, expressed as a
percentage of beginning market value.
The Index is calculated and is available
once a day.

As noted above, the Exchange is
submitting this proposed rule change
because the Index for the Fund does not
meet BZX Rule 14.11(c)(4)(B)(i)(b) 18

18 BZX Rule 14.11(c)(4)(B)(i)(b) provides that
components that in the aggregate account for at

applicable to the listing of Index Fund
Shares based on fixed income securities
indexes. The Index meets and will
continue to meet on an ongoing basis all
other requirements of Rule 14.11(c)(4).
Specifically, as of November 30, 2018,
27.35% of the weight of the Index
components have a minimum original
principal amount outstanding of $100
million or more.

As of November 30, 2018, 74.52% of
the weight of the Index components was
composed of individual maturities that
were part of an entire municipal bond
offering with a minimum original
principal amount outstanding of $100
million or more for all maturities of the
offering. In addition, the total dollar
amount outstanding of issues in the
Index was approximately
$240,994,112,111 and the average dollar
amount outstanding of issues in the
Index was approximately $23,979,514.
Further, the most heavily weighted
component represents 1.96% of the
weight of the Index and the five most
heavily weighted components represent
7.36% of the weight of the Index.
Therefore, the Exchange believes that,
notwithstanding that the Index does not
satisfy the criterion in BZX Rule
14.11(c)(4)(B)(i)(b), the Index is
sufficiently broad-based to deter
potential manipulation, given that it is
composed of approximately 10,050
issues and 958 unique issuers. In
addition, the Index securities are
sufficiently liquid to deter potential
manipulation in that a substantial
portion (74.52%) of the Index weight is
composed of maturities that were part of
an entire municipal bond offering with
a minimum original principal amount
outstanding of $100 million or more,
and in view of the substantial total
dollar amount outstanding and the
average dollar amount outstanding of
Index issues, as referenced above.

The Index value, calculated and
disseminated at least once daily, as well
as the components of the Index and
their percentage weighting, will be
available from major market data
vendors. In addition, the portfolio of
securities held by the Fund will be
disclosed daily on the Fund’s website at
www.vaneck.com.

The Exchange represents that: (1)
Except for BZX Rule 14.11(c)(4)(B)()(b),
the Shares of the Fund currently satisfy
all of the generic listing standards under
BZX Rule 14.11(c)(4); (2) the continued
listing standards under BZX Rule
14.11(c) applicable to index fund shares
shall apply to the Shares of the Fund;

least 75% of the weight of the index or portfolio
each shall have a minimum original principal
amount outstanding of $100 million or more.
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and (3) the Trust is required to comply
with Rule 10A-3 19 under the Act for the
initial and continued listing of the
Shares. In addition, the Exchange
represents that the Shares of the Fund
will comply with all other requirements
applicable to index fund shares
including, but not limited to,
requirements relating to the
dissemination of key information such
as the value of the Index and the IIV (as
defined below), rules governing the
trading of equity securities, trading
hours, trading halts, surveillance, and
the information circular, as set forth in
Exchange rules applicable to index fund
shares and the orders approving such
rules.

The current value for the index
underlying the Fund is widely
disseminated by one or more major
market data vendors at least once per
day. The IIV for Shares of the Fund is
disseminated by one or more major
market data vendors, updated at least
every 15 seconds during the Exchange’s
Regular Trading Hours.2° In addition,
the portfolio of securities held by the
Fund is disclosed daily on the Fund
website (www.vaneck.com). Further, the
website for the Fund will contain the
applicable fund’s prospectus and
additional data relating to net asset
value (“NAV”) and other applicable
quantitative information. The Exchange
has obtained a representation from the
Fund issuer that the NAV per share will
be calculated daily and will be made
available to all market participants at
the same time.

Creation and Redemption of Shares

According to the Registration
Statement, the Fund will issue and sell
Shares only in “Creation Units” of
100,000 Shares or multiples thereof on
a continuous basis through the
Distributor, without an initial sales load,
at their NAV next determined after
receipt, on any business day, of an order
in proper form.

The consideration for a purchase of
Creation Units generally will consist of
cash, in-kind, or a combination of cash
and in-kind. The in-kind purchase of
Creation Units will consist of the
deposit of a designated portfolio of fixed
income securities (the ‘“Deposit
Securities”) that compose the Index and
an amount of cash computed as
described below (the “Cash
Component”) or, as permitted or
required by the Fund, of the cash value
of the Deposit Securities (the ‘“Deposit
Cash”) and the Cash Component

1917 CFR 240.10A-3.

20 Regular Trading Hours are 9:30 a.m. to 4:00
p.m. Eastern Time.

computed as described below. When
accepting purchases of Creation Units
for cash, the Fund may incur additional
costs associated with the acquisition of
Deposit Securities.

The Cash Component together with
the Deposit Securities or the Deposit
Cash, as applicable, are referred to as
the “Fund Deposit,” which represents
the minimum initial and subsequent
investment amount for Shares. The
specified Deposit Securities generally
will correspond, pro rata, to the extent
practicable, to the component securities
of the Fund’s portfolio. The Cash
Component represents the difference
between the NAV of a Creation Unit and
the market value of Deposit Securities
and may include a “Dividend
Equivalent Payment”. The Dividend
Equivalent Payment will enable the
Fund to make a complete distribution of
dividends on the next dividend
payment date, and is an amount equal,
on a per Creation Unit basis, to the
dividends on all the securities held by
the Fund (“Fund Securities”’) with ex-
dividend dates within the accumulation
period for such distribution (the
“Accumulation Period”’), net of
expenses and liabilities for such period,
as if all of the Fund Securities had been
held by the Trust for the entire
Accumulation Period. The
Accumulation Period begins on the ex-
dividend date for the Fund and ends on
the next ex-dividend date.

The Trust may determine to issue
Shares on an all cash basis (i.e., in
exchange for the Deposit Cash and the
Cash Component) if the Trust and the
Adpviser believe such method would
substantially minimize the Fund’s
transactional costs or would enhance
the Fund’s operational efficiencies. This
may occur on days when a substantial
rebalancing of the Fund’s portfolio is
required.

The Administrator, through the
National Securities Clearing Corporation
(“NSCC”), will make available on each
business day, immediately prior to the
opening of business on the Exchange
(currently 9:30 a.m. Eastern Time), the
list of the names and the required
principal amounts of each Deposit
Security to be included in the current
Fund Deposit (based on information at
the end of the previous business day) as
well as the Cash Component for the
Fund. Such Fund Deposit is applicable,
subject to any adjustments as described
in the Registration Statement, in order
to effect creations of Creation Units of
the Fund until such time as the next-
announced Deposit Securities
composition or the required amount of
Deposit Cash, as applicable, is made
available.

In addition to the list of names and
numbers of securities constituting the
current Deposit Securities of a Fund
Deposit, the Administrator, through the
NSCC, also will make available on each
business day, the Dividend Equivalent
Payment, if any, and the estimated Cash
Component effective through and
including the previous business day, per
outstanding Shares of the Fund.

All orders to create Creation Units
must be placed in multiples of 100,000
Shares of the Fund. All orders to create
Creation Units must be received by the
Distributor no later than the closing
time of the close of Regular Trading
Hours (“Closing Time”, ordinarily 4:00
p.m. Eastern time) on the date such
order is placed in order for creation of
Creation Units to be effected based on
the NAV of the Fund as determined on
such date.

Shares may be redeemed only in
Creation Units at their NAV next
determined after receipt of a redemption
request in proper form by the
Distributor, only on a business day and
only through a “Participating Party” or
Depository Trust Company (“DTC”’)
Participant who has executed a
“Participant Agreement”, as described
in the Registration Statement. The Trust
will not redeem Shares in amounts less
than Creation Units.

The Administrator, through NSCC,
will make available immediately prior
to the opening of business on the
Exchange (currently 9:30 a.m. Eastern
time) on each day that the Exchange is
open for business, the Fund Securities
that will be delivered to satisfy (subject
to possible amendment or correction)
redemption requests received in proper
form (as defined below) on that day. The
Fund Securities generally will
correspond, pro rata, to the extent
practicable, to the component securities
of the Fund’s portfolio. If the Trust
determines, based on information
available to the Trust when a
redemption request is submitted by an
Authorized Participant, that (i) the short
interest of the Fund in the marketplace
is greater than or equal to 100% and (ii)
redemption orders in the aggregate from
all Authorized Participants on a
business day represent 25% or more of
the outstanding Shares of the Fund,
such Authorized Participant will be
required to verify to the Trust the
accuracy of its representations that are
deemed to have been made by
submitting a request for redemption. If,
after receiving notice of the verification
requirement, the Authorized Participant
does not verify the accuracy of its
representations that are deemed to have
been made by submitting a request for
redemption in accordance with this
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requirement, its redemption request will
be considered not to have been received
in proper form.

Unless cash redemptions are
permitted or required for the Fund, the
redemption proceeds for a Creation Unit
generally will consist of Fund Securities
as announced by the Administrator on
the business day of the request for
redemption, plus cash in an amount
equal to the difference between the NAV
of the Shares being redeemed, as next
determined after a receipt of a request
in proper form, and the value of the
Fund Securities, less the redemption
transaction fee and variable fees
described below. An Authorized
Participant may receive the cash
equivalent of one or more Fund
Securities because it was restricted from
transacting in one or more Fund
Securities. Should the Fund Securities
have a value greater than the NAV of the
Shares being redeemed, a compensating
cash payment to the Trust equal to the
differential plus the applicable
redemption transaction fee will be
required to be arranged for by or on
behalf of the redeeming shareholder.
The Fund reserves the right to honor a
redemption request by delivering a
basket of securities or cash that differs
from the Fund Securities.

Orders to redeem Creation Units of
the Fund must be delivered through a
DTC Participant that has executed the
Participant Agreement with the
Distributor and with the Trust. A DTC
Participant who wishes to place an
order for redemption of Creation Units
of the Fund to be effected need not be
a Participating Party, but such orders
must state that redemption of Creation
Units of the Fund will instead be
effected through transfer of Creation
Units of the Fund directly through DTC.
An order to redeem Creation Units of
the Fund will be deemed received by
the Administrator on the “Transmittal
Date” if (i) such order is received by the
Administrator not later than 4:00 p.m.
Eastern time on such Transmittal Date;
(ii) such order is preceded or
accompanied by the requisite number of
Shares of Creation Units specified in
such order, which delivery must be
made through DTC to the Administrator
no later than 11:00 a.m. Eastern time, on
such Transmittal Date (the “DTC Cut-
Off-Time”); and (iii) all other
procedures set forth in the Participant
Agreement are properly followed.

A standard creation and redemption
transaction fee will be imposed to offset
transfer and other transaction costs that
may be incurred by the Fund.

All persons creating and redeeming
Shares during a business day will be
treated in the same manner with respect

to payment of proceeds in-kind, in cash,
or in a combination thereof.

Detailed descriptions of the Fund, the
Index, procedures for creating and
redeeming Shares, transaction fees and
expenses, dividends, distributions,
taxes, risks, and reports to be distributed
to beneficial owners of the Shares can
be found in the Registration Statement
or on the website for the Fund
(www.vaneck.com), as applicable.

Availability of Information

The Fund website, www.vaneck.com,
is publicly available and includes a
form of the prospectus for the Fund that
may be downloaded. The website will
include additional quantitative
information updated on a daily basis,
including, for the Fund: (1) The prior
business day’s reported NAV, daily
trading volume, the closing market price
or the midpoint of the bid/ask spread at
the time of calculation of such NAV (the
“Bid/Ask Price”’),21 and a calculation of
the premium and discount of the closing
market price or Bid/Ask Price against
the NAV; and (2) data in chart format
displaying the frequency distribution of
discounts and premiums of the daily
closing market price or Bid/Ask Price
against the NAV, within appropriate
ranges, for each of the four previous
calendar quarters. Daily trading volume
information for the Fund will also be
available in the financial section of
newspapers, through subscription
services such as Bloomberg, Thomson
Reuters, and International Data
Corporation, which can be accessed by
authorized participants and other
investors, as well as through other
electronic services, including major
public websites. On each business day,
before commencement of trading in
Shares during Regular Trading Hours on
the Exchange, the Fund will disclose on
its website, www.vaneck.com, the
identities and quantities of the portfolio
of securities and other assets in the
daily disclosed portfolio held by the
Fund that formed the basis for the Fund
calculation of NAV at the end of the
previous business day. The daily
disclosed portfolio will include, as
applicable: The ticker symbol; CUSIP
number or other identifier, if any; a
description of the holding (including
the type of holding, such as the type of
swap); the identity of the security, index
or other asset or instrument underlying
the holding, if any; for options, the
option strike price; quantity held (as

21 The Bid/Ask Price of each [sic] Fund will be
determined using the midpoint of the highest bid
and the lowest offer on the Exchange as of the time
of calculation of the Fund’s NAV. The records
relating to Bid/Ask Prices will be retained by the
Funds [sic] and their service providers.

measured by, for example, par value,
notional value or number of shares,
contracts, or units); maturity date, if
any; coupon rate, if any; effective date,
if any; market value of the holding; and
the percentage weighting of the holding
in the Fund’s portfolio. The website and
information will be publicly available at
no charge. The value, components, and
percentage weightings of the Index will
be calculated and disseminated at least
once daily and will be available from
major market data vendors. Rules
governing the Index are available on
Barclays’ website, https://
indices.barclays, and the Fund
prospectus.

In addition, an estimated value,
defined in BZX Rule 14.11(c)(6)(A) as
the “Intraday Indicative Value,” (the
“IIV”’) that reflects an estimated
intraday value of the Fund portfolio,
will be disseminated. Moreover, the IIV
will be based upon the current value for
the components of the daily disclosed
portfolio and will be updated and
widely disseminated by one or more
major market data vendors at least every
15 seconds during the Exchange’s
Regular Trading Hours. In addition, the
quotations of certain of the Fund
holdings may not be updated during
U.S. trading hours if updated prices
cannot be ascertained.

The dissemination of the IIV, together
with the daily disclosed portfolio, will
allow investors to determine the value
of the underlying portfolio of the Fund
on a daily basis and provide a close
estimate of that value throughout the
trading day.

Quotation and last sale information
for the Shares of the Fund will be
available via the CTA high speed line.

Initial and Continued Listing

The Shares of the Fund will conform
to the initial and continued listing
criteria under BZX Rule 14.11(c)(4),
except for those set forth in
14.11(c)(4)(B)(i)(b). The Exchange
represents that, for initial and/or
continued listing, the Fund and the
Trust must be in compliance with Rule
10A-3 under the Act.22 A minimum of
100,000 Shares of the Fund will be
outstanding at the commencement of
trading on the Exchange. The Exchange
will obtain a representation from the
issuer of the Shares that the NAV per
Share of the Fund will be calculated
daily and will be made available to all
market participants at the same time.

Trading Halts
With respect to trading halts, the
Exchange may consider all relevant

22 See 17 CFR 240.10A-3.
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factors in exercising its discretion to
halt or suspend trading in the Shares of
the Fund. The Exchange will halt
trading in the Shares under the
conditions specified in BZX Rule 11.18.
Trading may be halted because of
market conditions or for reasons that, in
the view of the Exchange, make trading
in the Shares inadvisable. These may
include: (1) The extent to which trading
is not occurring in the securities and/or
the financial instruments composing the
index of the Fund; or (2) whether other
unusual conditions or circumstances
detrimental to the maintenance of a fair
and orderly market are present.

Trading Rules

The Exchange deems the Shares to be
equity securities, thus rendering trading
in the Shares subject to the Exchange’s
existing rules governing the trading of
equity securities. The Exchange will
allow trading in the Shares from 8:00
a.m. until 5:00 p.m. Eastern time and
has the appropriate rules to facilitate
transactions in the Shares during all
trading sessions. As provided in BZX
Rule 11.11(a), the minimum price
variation for quoting and entry of orders
in securities traded on the Exchange is
$0.01, with the exception of securities
that are priced less than $1.00, for
which the minimum price variation for
order entry is $0.0001.

Surveillance

The Exchange believes that its
surveillance procedures are adequate to
properly monitor the trading of the
Shares on the Exchange during all
trading sessions and to deter and detect
violations of Exchange rules and the
applicable federal securities laws.
Trading of the Shares through the
Exchange will be subject to the
Exchange’s surveillance procedures for
derivative products, including Index
Fund Shares. The issuer has represented
to the Exchange that it will advise the
Exchange of any failure by the Fund to
comply with the continued listing
requirements, and, pursuant to its
obligations under Section 19(g)(1) of the
Exchange Act, the Exchange will surveil
for compliance with the continued
listing requirements. If the Fund is not
in compliance with the applicable
listing requirements, the Exchange will
commence delisting procedures for the
Fund under Exchange Rule 14.12. The
Exchange or the Financial Industry
Regulatory Authority (“FINRA”), on
behalf of the Exchange, or both, will
communicate as needed regarding
trading in the Shares and the underlying
shares in exchange-traded investment
companies, futures, options, and
warrants with other markets or other

entities that are members of the
Intermarket Surveillance Group
(“ISG”) 23 or with which the Exchange
has in place a comprehensive
surveillance sharing agreement, and
may obtain trading information
regarding trading in the Shares from
such markets or entities. FINRA can also
access data obtained from the EMMA
system relating to municipal bond
trading activity for surveillance
purposes in connection with trading in
the Shares. The Exchange or FINRA, on
behalf of the Exchange, are able to
access, as needed, trade information for
certain fixed income securities held by
the Fund reported to FINRA’s Trade
Reporting and Compliance Engine
(“TRACE”). The Exchange prohibits the
distribution of material non-public
information by its employees.

Information Circular

Prior to the commencement of
trading, the Exchange will inform its
members in an Information Circular of
the special characteristics and risks
associated with trading the Shares.
Specifically, the Information Circular
will discuss the following: (1) The
procedures for purchases and
redemptions of Shares in Creation Units
(and that Shares are not individually
redeemable); (2) BZX Rule 3.7, which
imposes suitability obligations on
Exchange members with respect to
recommending transactions in the
Shares to customers; (3) how
information regarding the IIV is
disseminated; (4) the risks involved in
trading the Shares during the Pre-
Opening 24 and After Hours Trading
Sessions 2% when an updated IIV will
not be calculated or publicly
disseminated; (5) the requirement that
members deliver a prospectus to
investors purchasing newly issued
Shares prior to or concurrently with the
confirmation of a transaction; and (6)
trading information.

In addition, the Information Circular
will advise members, prior to the
commencement of trading, of the
prospectus delivery requirements
applicable to the Fund. Members
purchasing Shares from the Fund for
resale to investors will deliver a
prospectus to such investors. The
Information Circular will also discuss
any exemptive, no-action, and
interpretive relief granted by the
Commission from any rules under the
Act.

23 For a list of the current members of ISG, see

www.isgportal.org.

24 The Pre-Opening Session is from 8:00 a.m. to
9:30 a.m. Eastern Time.

25 The After Hours Trading Session is from 4:00
p-m. to 5:00 p.m. Eastern Time.

In addition, the Information Circular
will reference that the Fund is subject
to various fees and expenses described
in the Registration Statement. The
Information Circular will also disclose
the trading hours of the Shares of the
Fund and the applicable NAV
calculation time for the Shares. The
Information Circular will disclose that
information about the Shares of the
Fund will be publicly available on the
Fund website, www.vaneck.com.

2. Statutory Basis

The basis under the Act for this
proposed rule change is the requirement
under Section 6(b)(5) 26 that an
exchange have rules that are designed to
prevent fraudulent and manipulative
acts and practices, to promote just and
equitable principles of trade, to remove
impediments to, and perfect the
mechanism of a free and open market
and, in general, to protect investors and
the public interest because, in addition
to the reasons laid out above, the
Commission has previously approved
the Shares to list and trade on Arca and
this proposal is substantively identical
to the Prior Proposal as it relates to the
Fund and the Shares and all material
representations contained within the
Prior Proposal remain true.

The Exchange believes that its
surveillance procedures are adequate to
properly monitor the trading of the
Shares on the Exchange during all
trading sessions and to deter and detect
violations of Exchange rules and the
applicable federal securities laws.
Trading of the Shares through the
Exchange will be subject to the
Exchange’s surveillance procedures for
derivative products, including Index
Fund Shares. The issuer has represented
to the Exchange that it will advise the
Exchange of any failure by the Fund to
comply with the continued listing
requirements, and, pursuant to its
obligations under Section 19(g)(1) of the
Exchange Act, the Exchange will surveil
for compliance with the continued
listing requirements. If the Fund is not
in compliance with the applicable
listing requirements, the Exchange will
commence delisting procedures for the
Fund under Exchange Rule 14.12.
FINRA conducts certain cross-market
surveillances on behalf of the Exchange
pursuant to a regulatory services
agreement. The Exchange is responsible
for FINRA’s performance under the
regulatory services agreement.

The Exchange or FINRA, on behalf of
the Exchange, or both, will
communicate as needed regarding
trading in the Shares and the underlying

2615 U.S.C. 78f(b)(5).
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shares in exchange-traded investment
companies, futures, options, and
warrants with other markets or other
entities that are members of the ISG or
with which the Exchange has in place
a comprehensive surveillance sharing
agreement, and may obtain trading
information regarding trading in the
Shares from such markets or entities.
FINRA can also access data obtained
from the EMMA system relating to
municipal bond trading activity for
surveillance purposes in connection
with trading in the Shares. The
Exchange or FINRA, on behalf of the
Exchange, are able to access, as needed,
trade information for certain fixed
income securities held by the Fund
reported to TRACE. The Exchange
prohibits the distribution of material
non-public information by its
employees. The Index Provider is not a
registered broker-dealer and is not
affiliated with a broker-dealer. In the
event that the Index Provider becomes
a broker-dealer or becomes affiliated
with a broker-dealer, the Index Provider
will implement and maintain a fire wall
with respect to its relevant personnel
regarding access to information
concerning the composition and/or
changes to the Index. In addition, the
Index Provider has implemented and
will maintain procedures around the
relevant personnel that are designed to
prevent the use and dissemination of
material, non-public information
regarding the Index.

As of November 30, 2018, there were
approximately 10,050 issues in the
Index. The Index meets all such
requirements except for those set forth
in BZX Rule 14.11(c)(4)(B)({)(b).
Specifically, as of November 30, 2018,
27.35% of the weight of the Index
components have a minimum original
principal amount outstanding of $100
million or more.

As of November 30, 2018, 74.52% of
the weight of the Index components was
composed of individual maturities that
were part of an entire municipal bond
offering with a minimum original
principal amount outstanding of $100
million or more for all maturities of the
offering. In addition, the total dollar
amount outstanding of issues in the
Index was approximately
$240,994,112,111 and the average dollar
amount outstanding of issues in the
Index was approximately $23,979,514.
Further, the most heavily weighted
component represents 1.96% of the
weight of the Index and the five most
heavily weighted components represent
7.36% of the weight of the Index.
Therefore, the Exchange believes that,
notwithstanding that the Index does not
satisfy the criterion in

14.11(c)(4)(B)(i)(b), the Index is
sufficiently broad-based to deter
potential manipulation, given that it is
composed of approximately 10,050
issues. In addition, the Index securities
are sufficiently liquid to deter potential
manipulation in that a substantial
portion (74.52%) of the Index weight is
composed of maturities that were part of
an entire municipal bond offering with
a minimum original principal amount
outstanding of $100 million or more,
and in view of the substantial total
dollar amount outstanding and the
average dollar amount outstanding of
Index issues, as referenced above. The
Index value, calculated and
disseminated at least once daily, as well
as the components of the Index and
their respective percentage weightings,
will be available from major market data
vendors. In addition, the portfolio of
securities held by the Fund will be
disclosed on the Fund’s website. The
1TV for Shares of the Fund will be
disseminated by one or more major
market data vendors, updated at least
every 15 seconds during Regular
Trading Hours, [sic] According to the
Registration Statements[sic], The
Adpviser represents that bonds that share
similar characteristics tend to trade
similarly to one another; therefore,
within these categories, the issues may
be considered fungible from a portfolio
management perspective. Within a
single municipal bond issuer, the
Adviser represents that separate issues
by the same issuer are also likely to
trade similarly to one another. In
addition, the Adviser represents that
individual CUSIPs within the Index that
share characteristics with other CUSIPs
have a high yield to maturity
correlation, and frequently have a
correlation of one or close to one.

The proposed rule change is designed
to promote just and equitable principles
of trade and to protect investors and the
public interest. In addition, a large
amount of information is publicly
available regarding the Fund and the
Shares, thereby promoting market
transparency. The Fund’s portfolio
holdings will be disclosed on the Fund’s
website daily after the close of trading
on the Exchange and prior to the
opening of trading on the Exchange the
following day. Moreover, the IIV will be
widely disseminated by one or more
major market data vendors at least every
15 seconds during Regular Trading
Hours. The current value of the Index
will be disseminated by one or more
major market data vendors at least once
per day. Information regarding market
price and trading volume of the Shares
will be continually available on a real-

time basis throughout the day on
brokers’ computer screens and other
electronic services, and quotation and
last sale information will be available
via the CTA high-speed line. The
website for the Fund will include the
prospectus for the Fund and additional
data relating to NAV and other
applicable quantitative information.
Moreover, prior to the commencement
of trading, the Exchange will inform its
Members in an Information Circular of
the special characteristics and risks
associated with trading the Shares. If the
Exchange becomes aware that the NAV
is not being disseminated to all market
participants at the same time, it will halt
trading in the Shares until such time as
the NAV is available to all market
participants. With respect to trading
halts, the Exchange may consider all
relevant factors in exercising its
discretion to halt or suspend trading in
the Shares of the Fund. Trading also
may be halted because of market
conditions or for reasons that, in the
view of the Exchange, make trading in
the Shares inadvisable. If the IIV or the
Index values are not being disseminated
as required, the Corporation [sic] may
halt trading during the day in which the
interruption to the dissemination of the
applicable IIV or Index value occurs. If
the interruption to the dissemination of
the applicable IIV or Index value
persists past the trading day in which it
occurred, the Corporation [sic] will halt
trading. Trading in Shares of the Fund
will be halted if the circuit breaker
parameters in BZX Rule 11.18 have been
reached or because of market conditions
or for reasons that, in the view of the
Exchange, make trading in the Shares
inadvisable, and trading in the Shares
will be subject to Rule 14.11(c)(1)(B)(iv),
which sets forth circumstances under
which Shares of the Fund may be
halted. In addition, investors will have
ready access to information regarding
the IIV, and quotation and last sale
information for the Shares.

The proposed rule change is designed
to perfect the mechanism of a free and
open market and, in general, to protect
investors and the public interest in that
it will facilitate the listing and trading
of an additional type of exchange-traded
product that will enhance competition
among market participants, to the
benefit of investors and the marketplace.
As noted above, the Exchange has in
place surveillance procedures relating to
trading in the Shares and may obtain
information via ISG from other
exchanges that are members of ISG or
with which the Exchange has entered
into a comprehensive surveillance
sharing agreement. In addition,
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investors will have ready access to
information regarding the IIV and
quotation and last sale information for
the Shares.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any burden on competition that is not
necessary or appropriate in furtherance
of the purpose of the Act. The Exchange
notes that the proposed rule change,
rather will facilitate the transfer from
Arca and listing of additional exchange-
traded products on the Exchange, which
will enhance competition among listing
venues, to the benefit of issuers,
investors, and the marketplace more
broadly.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

The Exchange has neither solicited
nor received written comments on the
proposed rule change.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Because the foregoing proposed rule
change does not: (i) Significantly affect
the protection of investors or the public
interest; (ii) impose any significant
burden on competition; and (iii) become
operative for 30 days from the date on
which it was filed, or such shorter time
as the Commission may designate, it has
become effective pursuant to Section
19(b)(3)(A)(iii) of the Act27 and
subparagraph (f)(6) of Rule 19b—4
thereunder.28

A proposed rule change filed under
Rule 19b—4(f)(6) 2° normally does not
become operative prior to 30 days after
the date of the filing. However, Rule
19b—4(f)(6)(iii) 3° permits the
Commission to designate a shorter time
if such action is consistent with the
protection of investors and the public
interest. The Exchange has asked the
Commission to waive the 30-day
operative delay so that the proposal may
become operative immediately upon
filing. The Exchange states that such
waiver will allow the Fund to transfer

2715 U.S.C. 78s(b)(3)(A)(iii).

2817 CFR 240.19b—4(f)(6). In addition, Rule 19b—
4(f)(6)(iii) requires a self-regulatory organization to
give the Commission written notice of its intent to
file the proposed rule change, along with a brief
description and the text of the proposed rule
change, at least five business days prior to the date
of filing of the proposed rule change, or such
shorter time as designated by the Commission. The
Exchange has satisfied this requirement.

2917 CFR 240.19b—4(f)(6).

3017 CFR 240.19b—4(f)(6)(iii).

listing to the Exchange as soon as is
practicable, and will minimize the
amount of time that the Fund listing
venue will be in transition.
Additionally, the Exchange states that
waiver will allow the Fund to be listed
on the Exchange in December 2018,
which will allow the Fund to have
lower listing fees on a going forward
basis, and to avoid paying Arca’s listing
fees for 2019, which will be applied at
the beginning of January 2019. For these
reasons, the Commission believes that
waiver of the 30-day operative delay is
consistent with the protection of
investors and the public interest.
Accordingly, the Commission hereby
waives the operative delay and
designates the proposed rule change as
operative upon filing.31

At any time within 60 days of the
filing of the proposed rule change, the
Commission summarily may
temporarily suspend such rule change if
it appears to the Commission that such
action is: (i) Necessary or appropriate in
the public interest; (ii) for the protection
of investors; or (iii) otherwise in
furtherance of the purposes of the Act.
If the Commission takes such action, the
Commission shall institute proceedings
to determine whether the proposed rule
should be approved or disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an email to rule-comments@
sec.gov. Please include File Number SR—
CboeBZX-2018-094 on the subject line.

Paper Comments

e Send paper comments in triplicate
to Secretary, Securities and Exchange
Commission, 100 F Street NE,
Washington, DC 20549-1090.

All submissions should refer to File
Number SR-CboeBZX-2018-094. This
file number should be included on the
subject line if email is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s

31 For purposes only of waiving the 30-day
operative delay, the Commission has also
considered the proposed rule’s impact on
efficiency, competition, and capital formation. See
15 U.S.C. 78c().

internet website (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for website viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE,
Washington, DC 20549, on official
business days between the hours of
10:00 a.m. and 3:00 p.m. Copies of the
filing also will be available for
inspection and copying at the principal
office of the Exchange. All comments
received will be posted without change.
Persons submitting comments are
cautioned that we do not redact or edit
personal identifying information from
comment submissions. You should
submit only information that you wish
to make available publicly. All
submissions should refer to File
Number SR-CboeBZX-2018-094 and
should be submitted on or before
January 22, 2019.

For the Commission, by the Division of

Trading and Markets, pursuant to delegated
authority.32

Brent J. Fields,

Secretary.

[FR Doc. 2018-28381 Filed 12—-28-18; 8:45 am]
BILLING CODE 8011-01-P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-84931; File No. SR—
NYSEArca-2018-83]

Self-Regulatory Organizations; NYSE
Arca, Inc.; Notice of Filing of Proposed
Rule Changes Regarding Investments
of the iShares Bloomberg Roll Select
Commodity Strategy ETF

December 21, 2018.

Pursuant to Section 19(b)(1) ? of the
Securities Exchange Act of 1934
(““Act”) 2 and Rule 19b—4 thereunder,3
notice is hereby given that, on December
19, 2018, NYSE Arca, Inc. (“Exchange”
or “NYSE Arca”) filed with the
Securities and Exchange Commission
(“Commission”’) the proposed rule
change as described in Items I, II, and
III below, which Items have been

3217 CFR 200.30-3(a)(12).
115 U.S.C.78s(b)(1).

215 U.S.C. 78a.

317 CFR 240.19b—4.
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prepared by the self-regulatory
organization. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes certain
changes regarding investments of the
iShares Bloomberg Roll Select
Commodity Strategy ETF, shares of
which are currently listed and traded on
the Exchange under NYSE Arca Rule
8.600-E (“Managed Fund Shares”). The
proposed change is available on the
Exchange’s website at www.nyse.com, at
the principal office of the Exchange, and
at the Commission’s Public Reference
Room.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of,
and basis for, the proposed rule change
and discussed any comments it received
on the proposed rule change. The text
of those statements may be examined at
the places specified in Item IV below.
The Exchange has prepared summaries,
set forth in sections A, B, and C below,
of the most significant parts of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and the
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The Exchange proposes certain
changes regarding investments of the
iShares Bloomberg Roll Select
Commodity Strategy ETF (“Fund”),
shares (“‘Shares”’) of which are currently
listed and traded on the Exchange under
NYSE Arca Rule 8.600-E, which
governs the listing and trading of
Managed Fund Shares 4 on the
Exchange. Shares of the Fund
commenced listing and trading on the

4 A Managed Fund Share is a security that
represents an interest in an investment company
registered under the Investment Company Act of
1940 (15 U.S.C. 80a—1) (1940 Act”) organized as
an open-end investment company or similar entity
that invests in a portfolio of securities selected by
its investment adviser consistent with its
investment objectives and policies. In contrast, an
open-end investment company that issues
Investment Company Units, listed and traded on
the Exchange under NYSE Arca Rule 5.2-E(j)(3),
seeks to provide investment results that correspond
generally to the price and yield performance of a
specific foreign or domestic stock index, fixed
income securities index or combination thereof.

Exchange on April 5, 2018 under
Commentary.01(b) to NYSE Arca Rule
8.600-E.

The Shares are offered by iShares U.S.
ETF Trust (the “Trust”), which is
registered with the Commission as an
open-end management investment
company.5 The Fund is a series of the
Trust.®

BlackRock Fund Advisors (“BFA” or
“Adviser”) is the investment adviser for
the Fund. BlackRock Investments, LL.C
is the distributor (“Distributor’’) for the
Fund’s Shares. State Street Bank and
Trust Company serves as the
administrator, custodian and transfer
agent (“Custodian” or “Transfer Agent”)
for the Fund.

Commentary .06 to Rule 8.600-E
provides that, if the investment adviser
to the investment company issuing
Managed Fund Shares is affiliated with
a broker-dealer, such investment adviser
shall erect and maintain a “fire wall”
between the investment adviser and the
broker-dealer with respect to access to
information concerning the composition
and/or changes to such investment
company portfolio.” In addition,

5 The Trust is registered under the 1940 Act. On
February 21, 2018, the Trust filed with the
Securities and Exchange Commission (“SEC” or
Commission”) its registration statement on Form N—
1A under the Securities Act of 1933 (15 U.S.C. 77a),
and under the 1940 Act relating to the Fund (File
Nos. 333-179904 and 811-22649) (‘Registration
Statement”). The description of the operation of the
Trust and the Fund herein is based, in part, on the
Registration Statement. In addition, the
Commission has issued an order upon which the
Trust may rely, granting certain exemptive relief
under the 1940 Act. See Investment Company Act
Release No. 29571 (January 24, 2011) (File No. 812—
13601).

6 The Fund is currently in compliance with the
provisions of Commentary.01(b) to NYSE Arca Rule
8.600-E. The Trust will not implement the changes
proposed herein until this proposed rule change is
approved by the Commission.

7 An investment adviser to an open-end fund is
required to be registered under the Investment
Advisers Act of 1940 (the “Advisers Act”). As a
result, the Adviser and its related personnel are
subject to the provisions of Rule 204A—1 under the
Advisers Act relating to codes of ethics. This Rule
requires investment advisers to adopt a code of
ethics that reflects the fiduciary nature of the
relationship to clients as well as compliance with
other applicable securities laws. Accordingly,
procedures designed to prevent the communication
and misuse of non-public information by an
investment adviser must be consistent with Rule
204A—1 under the Advisers Act. In addition, Rule
206(4)—7 under the Advisers Act makes it unlawful
for an investment adviser to provide investment
advice to clients unless such investment adviser has
(i) adopted and implemented written policies and
procedures reasonably designed to prevent
violation, by the investment adviser and its
supervised persons, of the Advisers Act and the
Commission rules adopted thereunder; (ii)
implemented, at a minimum, an annual review
regarding the adequacy of the policies and
procedures established pursuant to subparagraph (i)
above and the effectiveness of their
implementation; and (iii) designated an individual
(who is a supervised person) responsible for

Commentary .06 further requires that
personnel who make decisions on the
open-end fund’s portfolio composition
must be subject to procedures designed
to prevent the use and dissemination of
material nonpublic information
regarding the open-end fund’s portfolio.
The Adviser is not registered as a
broker-dealer, but is affiliated with a
broker-dealer, and has implemented and
will maintain a fire wall with respect to
its broker-dealer affiliate regarding
access to information concerning the
composition and/or changes to the
portfolio. In the event (a) the Adviser
becomes registered as a broker-dealer or
newly affiliated with a broker-dealer, or
(b) any new adviser or sub-adviser is a
registered broker-dealer or becomes
affiliated with a broker-dealer, it will
implement and maintain a fire wall with
respect to its relevant personnel or its
broker-dealer affiliate regarding access
to information concerning the
composition and/or changes to the
portfolio, and will be subject to
procedures designed to prevent the use
and dissemination of material non-
public information regarding such
portfolio.

iShares Bloomberg Roll Select
Commodity Strategy ETF

Fund Investments

According to the Registration
Statement, the Fund’s investment
objective is to seek to provide exposure,
on a total return basis, to a diversified
group of commodities. The Fund is
actively managed and seeks to achieve
its investment objective in part?8 by,
under normal market conditions,?
investing in listed and over-the-counter
(“OTC”) swaps referencing the
Bloomberg Roll Select Commodity
Index (the “Reference Benchmark’’).10
In connection with investments in
swaps on the Reference Benchmark, the
Fund is expected to establish new
swaps contracts on an ongoing basis and
administering the policies and procedures adopted
under subparagraph (i) above.

8 The Fund’s investment objective is also
achieved by investing in cash, cash equivalents,
Commodity Investments, Fixed Income Securities
and Short-Term Fixed Income Securities (each as
defined or described below).

9The term “normal market conditions” is defined
in NYSE Arca Rule 8.600-E(c)(5).

10 The Bloomberg Roll Select Commodity Index is
a version of the Bloomberg Commodity Index
(“BCOM”) that aims to mitigate the effects of
contango on index performance (as described
further below). For each commodity, the index rolls
into the futures contract showing the most
backwardation or least contango, selecting from
those contracts with nine months or fewer until
expiration. (Source: Bloomberg)
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replace expiring contracts.1* Swaps
subsequently entered into by the Fund
may have terms that differ from the
swaps the Fund currently holds. The
Fund expects generally to pay a fixed
payment rate and certain swap related
fees to the swap counterparty and
receive the total return of the Reference
Benchmark, including in the event of
negative performance by the Reference
Benchmark, negative return (i.e., a
payment from the Fund to the swap
counterparty). In seeking total return,
the Fund additionally aims to generate
interest income and capital appreciation
through a cash management strategy
consisting primarily of cash, cash
equivalents,?2 and fixed income
securities other than cash equivalents,
as described below.

The Fund’s investment strategy seeks
to maximize correlation with the
Reference Benchmark, which is
composed of 22 futures contracts across
20 physical agricultural, energy,
precious metals and industrial metals
commodities. The Reference Benchmark
reflects the returns from these
commodities and provides broad-based
exposure to commodities as an asset
class by using liquidity and sector caps
to avoid overconcentration in any single
commodity or commodity sector. The
Reference Benchmark employs a
contract roll strategy intended to
minimize the effects of contango and
maximize the effects of
backwardation.13

The Fund will invest in financial
instruments described below that
provide exposure to commodities and
not in the physical commodities
themselves.

The Fund (through its Subsidiary (as
defined below)) may hold the following
listed derivative instruments: Futures,
forwards, options and swaps (including

11 Swaps on the Reference Benchmark are
included in “Commodity Investments” as defined
below.

12For purposes of this filing, cash equivalents are
the short-term instruments enumerated in
Commentary .01(c) to Rule 8.600-E.

13]n order to maintain exposure to a futures
contract on a particular commodity, an investor
must sell the position in the expiring contract and
buy a new position in a contract with a later
delivery month, which is referred to as “rolling.”

If the price for the new futures contract is less than
the price of the expiring contract, then the market
for the commodity is said to be in “backwardation.”
In these markets, roll returns are positive, which is
referred to as “positive carry.” The term “contango”
is used to describe a market in which the price for

a new futures contract is more than the price of the
expiring contract. In these markets, roll returns are
negative, which is referred to as “‘negative carry.”
The Reference Benchmark seeks to employ a
positive carry strategy that emphasizes commodities
and futures contract months with the greatest
degree of backwardation and lowest degree of
contango, resulting in net gains through positive
roll returns.

swaps referencing the Reference
Benchmark) on commodities, currencies
and financial instruments (e.g., stocks,
fixed income, interest rates, U.S.
Treasuries, and volatility) or a basket or
index of any of the foregoing
(collectively, “Listed Derivatives’).14
Listed Derivatives will comply with the
criteria in Commentary .01(d) of NYSE
Arca Rule 8.600-E.

The Fund (through its Subsidiary (as
defined below)) may hold the following
over-the-counter (“OTC”) derivative
instruments: Forwards, options and
swaps (including swaps referencing the
Reference Benchmark) on commodities,
currencies and financial instruments
(e.g., stocks, fixed income, interest rates,
and volatility) or a basket or index of
any of the foregoing (collectively, “OTC
Derivatives”,15 and together with Listed
Derivatives, “Commodity
Investments’’).16

The Fund’s exposure to Commodity
Investments is obtained by investing
through a wholly-owned subsidiary
organized in the Cayman Islands (the
“Subsidiary”’).17 The Subsidiary is
advised by BFA and has the same
investment objective as the Fund.

In compliance with the requirements
of Sub-Chapter M of the Internal
Revenue Code of 1986, the Fund may
invest up to 25% of its total assets in the
Subsidiary. The Fund’s Commodity
Investments held in the Subsidiary are
intended to provide the Fund with
exposure to broad commodities.

The Fund may hold cash, cash
equivalents and fixed income securities
other than cash equivalents, as
described further below.

Specifically, the Fund may invest in
Short-Term Fixed Income Securities (as
defined below) other than cash
equivalents on an ongoing basis to

14 Examples of Listed Derivatives the Fund may
invest in include exchange traded futures contracts
similar to those found in the Reference Benchmark,
exchange traded futures contracts on the Reference
Benchmark, swaps on commodity futures contracts
similar to those found in the Reference Benchmark,
as well as futures and options that correlate to the
investment returns of commodities without
investing directly in physical commodities.

15 Examples of OTC Derivatives the Fund may
invest in include swaps on commodity futures
contracts similar to those found in the Reference
Benchmark, options that correlate to the investment
returns of commodities without investing directly
in physical commodities, OTC commodity-linked
instruments such as OTC commodity-linked notes,
forward contracts and OTC options.

16 As discussed below under “Application of
Generic Listing Requirements” below, the Fund’s
and the Subsidiary’s holdings in OTC derivatives
will not comply with the criteria in Commentary
.01(e) of NYSE Arca Rule 8.600-E.

17 All statements included in this application
related to the Fund’s investments and restrictions
are applicable to the Fund and Subsidiary
collectively.

provide liquidity or for other reasons.18
Short-Term Fixed Income Securities
will have a maturity of no longer than
397 days and include the following: (i)
Money market instruments; (ii)
obligations issued or guaranteed by the
U.S. government, its agencies or
instrumentalities (including
government-sponsored enterprises); (iii)
negotiable certificates of deposit,
bankers’ acceptances, fixed-time
deposits and other obligations of U.S.
and non-U.S. banks (including non-U.S.
branches) and similar institutions; (iv)
commercial paper; (v) non-convertible
corporate debt securities (e.g., bonds
and debentures); (vi) repurchase
agreements; (vii) short-term U.S. dollar-
denominated obligations of non-U.S.
banks (including U.S. branches) that, in
the opinion of BFA, are of comparable
quality to obligations of U. S. banks that
may be purchased by the Fund; (viii)
and sovereign obligations (collectively,
“Short-Term Fixed Income Securities”).
Any of these securities may be
purchased on a current or forward-
settled basis.1?

The Fund also may invest in fixed
income securities as defined in
Commentary .01(b) to NYSE Arca Rule
8.600-E, other than cash equivalents
and Short-Term Fixed Income
Securities, with remaining maturities
longer than 397 days (“Fixed Income
Securities”). Such Fixed Income
Securities will comply with
requirements of Commentary .01(b) to
NYSE Arca Rule 8.600-E.

The Subsidiary may hold cash and
cash equivalents.

The Fund will seek to gain exposure
to swaps and other Commodity
Investments by investing in its
Subsidiary. The Fund wholly owns and
controls the Subsidiary, and the Fund
and the Subsidiary are managed by
BFA. The Subsidiary is not an
investment company registered under
the 1940 Act and is a company
organized under the laws of the Cayman
Islands.

The Trust’s Board of Trustees has
oversight responsibility for the
investment activities of the Fund,

18 As discussed under “Application of Generic
Listing Requirements’” below, the Exchange
proposes that such Short-Term Fixed Income
Securities be excluded from the requirements of
Commentary .01(b)(1)-(4) to NYSE Arca Rule
8.600-E.

19 To the extent that the Fund and the Subsidiary
invest in cash and Short-Term Fixed Income
Securities that are cash equivalents (i.e., that have
maturities of less than 3 months) as specified in
Commentary .01(c) to NYSE Arca Rule 8.600-E,
such investments will comply with Commentary
.01(c) and may be held without limitation. Non-
convertible corporate debt securities and sovereign
obligations are not included as cash equivalents in
Commentary .01(c).
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including its investment in the
Subsidiary and the Fund’s role as sole
shareholder of the Subsidiary.

The Fund and the Subsidiary will not
invest in securities or other financial
instruments that have not been
described in this proposed rule change.

Other Restrictions

The Fund’s investments, including
derivatives, will be consistent with the
Fund’s investment objective and will
not be used to enhance leverage
(although certain derivatives and other
investments may result in leverage).
That is, the Fund’s investments will not
be used to seek performance that is the
multiple or inverse multiple (e.g., 2X or
—3X) of the Fund’s Reference
Benchmark.

Use of Derivatives by the Fund

The Fund may invest in the types of
derivatives described in the “Principal
Investments” section above for the
purposes described in that section.
Investments in derivative instruments
will be made in accordance with the
Fund’s investment objective and
policies.

To limit the potential risk associated
with such transactions, the Fund will
enter into offsetting transactions or
segregate or ‘“‘earmark’’ assets
determined to be liquid by the Adviser
in accordance with procedures
established by the Trust’s Board of
Trustees (the “Board”’). In addition, the
Fund has included appropriate risk
disclosure in its offering documents,
including leveraging risk. Leveraging
risk is the risk that certain transactions
of the Fund, including the Fund’s use of
derivatives, may give rise to leverage,
causing the Fund to be more volatile
than if it had not been leveraged.

Impact on Arbitrage Mechanism

The Adviser believes there will be
minimal, if any, impact to the arbitrage
mechanism as a result of the Fund’s use
of derivatives. The Adviser understands
that market makers and participants
should be able to value derivatives as
long as the positions are disclosed with
relevant information. The Adviser
believes that the price at which Shares
of the Fund trade will continue to be
disciplined by arbitrage opportunities
created by the ability to purchase or
redeem Shares of the Fund at their net
asset value (“NAV”’), which should
ensure that Shares of the Fund will not
trade at a material discount or premium
in relation to their NAV.

The Adviser does not believe there
will be any significant impacts to the
settlement or operational aspects of the

Fund’s arbitrage mechanism due to the
use of derivatives.

Creation and Redemption of Shares

According to the Registration
Statement, the Trust will issue and sell
Shares of the Fund only in Creation
Units on a continuous basis through the
Distributor or its agent at a price based
on the Fund’s NAV next determined
after receipt, on any business day of an
order received by the Distributor or its
agent in proper form. The size of a
Creation Unit is 50,000 Shares. The
Trust may increase or decrease the
number of the Fund’s Shares that
constitute a Creation Unit.

The consideration for purchase of
Creation Units of the Fund is generally
cash (which may include the currency
in which the underlying securities are
denominated). However, in some cases
the consideration consists of an in-kind
deposit of a designated portfolio of
securities (“Deposit Securities”) and the
Cash Component computed as described
below. Together, the Deposit Securities
and the Cash Component constitute the
“Fund Deposit,” which, when
combined with the Fund’s portfolio
securities, is designed to generate
performance that has a collective
investment profile similar to that of the
Reference Benchmark. The Fund
Deposit represents the minimum initial
and subsequent investment amount for
a Creation Unit of the Fund.

The “Cash Component” is an amount
equal to the difference between the NAV
of the shares (per Creation Unit) and the
“Deposit Amount,” which is an amount
equal to the market value of the Deposit
Securities, and serves to compensate for
any differences between the NAV per
Creation Unit and the Deposit Amount.

The Fund’s current policy is to accept
cash in substitution for the Deposit
Securities it might otherwise accept as
in-kind consideration for the purchase
of Creation Units. The Fund may, at
times, elect to receive Deposit Securities
(i.e., the in-kind deposit of a designated
portfolio of securities) and a Cash
Component as consideration for the
purchase of Creation Units. If the Fund
elects to accept Deposit Securities, a
purchaser’s delivery of the Deposit
Securities together with the Cash
Component will constitute the “Fund
Deposit,” which will represent the
consideration for a Creation Unit of the
Fund.

The Fund reserves the right to permit
or require the substitution of a “cash in
lieu” amount to be added to the Cash
Component to replace any Deposit
Security that may not be available in
sufficient quantity for delivery or that
may not be eligible for transfer through

the Depository Trust Company (“DTC”)
or the clearing process (as discussed
below) or that the “Authorized
Participant” as defined below, is not
able to trade due to a trading restriction,
during times the Fund has elected to
receive Deposit Securities. The Fund
also reserves the right to permit or
require a “cash in lieu” amount in
certain circumstances.

To be eligible to place orders with the
Distributor and to create a Creation Unit
of the Fund, an entity must be: (i) A
“Participating Party,” i.e., a broker-
dealer or other participant in the
clearing process through the Continuous
Net Settlement System of the National
Securities Clearing Corporation
(“NSCC”) (the “Clearing Process”), a
clearing agency that is registered with
the SEC, or (ii) a DTC Participant, and
must have executed an agreement with
the Distributor, with respect to creations
and redemptions of Creation Units
(““Authorized Participant Agreement”’)
(discussed below). A Participating Party
or DTC Participant who has executed an
Authorized Participant Agreement is
referred to as an “Authorized
Participant.

To initiate an order for a Creation
Unit, an Authorized Participant must
submit to the Distributor or its agent an
irrevocable order to purchase shares of
the Fund, in proper form, generally
before 4:00 p.m., Eastern time on any
business day to receive that day’s NAV.

Shares of the Fund may be redeemed
by only in Creation Units at their NAV
next determined after receipt of a
redemption request in proper form by
the Distributor or its agent and only on
a business day. The Fund generally
redeems Creation Units solely for cash
(which may include the currency in
which the underlying securities are
denominated).

BFA makes available through the
NSCC, prior to the opening of business
on the Exchange on each business day,
the designated portfolio of securities
(including any portion of such securities
for which cash may be substituted) that
will be applicable (subject to possible
amendment or correction) to
redemption requests received in proper
form (as defined below) on that day
(“Fund Securities’’), and an amount of
cash (the “Cash Amount,” as described
below). Such Fund Securities and the
corresponding Cash Amount (each
subject to possible amendment or
correction) are applicable, in order to
effect redemptions of Creation Units of
the Fund until such time as the next
announced composition of the Fund
Securities and Cash Amount is made
available. Where redemptions are
permitted in-kind, Fund Securities
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received on redemption may not be
identical to Deposit Securities that are
applicable to creations of Creation
Units. Procedures and requirements
governing redemption transactions are
set forth in the handbook for Authorized
Participants and may change from time
to time.

The Trust may, in its sole discretion,
substitute a “cash in lieu” amount to
replace any Fund Security. The Trust
also reserves the right to permit or
require a “cash in lieu” amount in
certain circumstances. The amount of
cash paid out in such cases will be
equivalent to the value of the
substituted security listed as a Fund
Security. In the event that the Fund
Securities have a value greater than the
NAV of the shares, a compensating cash
payment equal to the difference is
required to be made by or through an
Authorized Participant by the
redeeming shareholder. The Fund
generally redeems Creation Units for
cash.

Redemption requests for Creation
Units of the Fund must be submitted to
the Distributor or its agent by or through
an Authorized Participant. An
Authorized Participant must submit an
irrevocable request to redeem shares of
the Fund generally before 4:00 p.m.,
Eastern time on any business day in
order to receive that day’s NAV.

Application of Generic Listing
Requirements

The Exchange is submitting this
proposed rule change because the
portfolio for the Fund will not meet all
of the “generic” listing requirements of
Commentary .01 to NYSE Arca Rule
8.600-E applicable to the listing of
Managed Fund Shares. The Fund’s
portfolio will meet all such
requirements except for those set forth
in Commentary .01 (b)(1)—(4) (with
respect to Short-Term Fixed Income
Securities) and (e) (with respect to OTC
Derivatives), as described below.

The Fund’s Short-Term Fixed Income
Securities will not comply with the
requirements set forth in Commentary
.01(b)(1)—(4) to NYSE Arca Rule 8.600—
E.20 While the requirements set forth in

20 Commentary .01(b)(1)—(4) to NYSE Arca Rule
8.600-E provides as follows:

“(b) Fixed Income—TFixed income securities are
debt securities that are notes, bonds, debentures or
evidence of indebtedness that include, but are not
limited to, U.S. Department of Treasury securities
(“Treasury Securities”), government-sponsored
entity securities (“GSE Securities’’), municipal
securities, trust preferred securities, supranational
debt and debt of a foreign country or a subdivision
thereof, investment grade and high yield corporate
debt, bank loans, mortgage and asset backed
securities, and commercial paper. To the extent that
a portfolio includes convertible securities, the fixed

Commentary .01(b)(1)-(4) include rules
intended to ensure that the fixed income
securities included in a fund’s portfolio
are sufficiently large and diverse and
have sufficient publicly available
information regarding the issuances, the
Exchange believes that any concerns
related to non-compliance are mitigated
by the types of instruments that the
Fund would hold. The Fund’s Short-
Term Fixed Income Securities primarily
will include those instruments that are
included in the definition of cash and
cash equivalents, but are not considered
cash and cash equivalents because they
have maturities of three months or
longer. The Exchange believes, however,
that, because all Short-Term Fixed
Income Securities, including non-
convertible corporate debt securities
and sovereign obligations (which are not
cash equivalents as enumerated in
Commentary .01(c) to Rule 8.600-E), are
highly liquid, they are less susceptible
than other types of fixed income
instruments both to price manipulation
and volatility and that the holdings as
proposed are generally consistent with
the policy concerns which Commentary
.01(b)(1)—(4) is intended to address.
Because the Short-Term Fixed Income
Securities will consist of high-quality

income security into which such security is
converted shall meet the criteria of this
Commentary .01(b) after converting. The
components of the fixed income portion of a
portfolio shall meet the following criteria initially
and on a continuing basis:

(1) Components that in the aggregate account for
at least 75% of the fixed income weight of the
portfolio each shall have a minimum original
principal amount outstanding of $100 million or
more;

(2) No component fixed-income security
(excluding Treasury Securities and GSE Securities)
shall represent more than 30% of the fixed income
weight of the portfolio, and the five most heavily
weighted component fixed income securities in the
portfolio (excluding Treasury Securities and GSE
Securities) shall not in the aggregate account for
more than 65% of the fixed income weight of the
portfolio;

(3) An underlying portfolio (excluding exempted
securities) that includes fixed income securities
shall include a minimum of 13 non-affiliated
issuers, provided, however, that there shall be no
minimum number of non-affiliated issuers required
for fixed income securities if at least 70% of the
weight of the portfolio consists of equity securities
as described in Commentary .01(a) above;

(4) Component securities that in aggregate
account for at least 90% of the fixed income weight
of the portfolio must be either (a) from issuers that
are required to file reports pursuant to Sections 13
and 15(d) of the Securities Exchange Act of 1934;
(b) from issuers that have a worldwide market value
of its outstanding common equity held by non-
affiliates of $700 million or more; (c) from issuers
that have outstanding securities that are notes,
bonds debentures, or evidence of indebtedness
having a total remaining principal amount of at
least $1 billion; (d) exempted securities as defined
in Section 3(a)(12) of the Securities Exchange Act
of 1934; or (e) from issuers that are a government
of a foreign country or a political subdivision of a
foreign country”.

fixed income securities described above,
the Exchange believes that the policy
concerns that Commentary .01(b)(1)-(4)
is intended to address are otherwise
mitigated and that the Fund should be
permitted to hold these securities in a
manner that may not comply with
Commentary .01(b)(1)—(4).

The Fund’s portfolio also will not
comply with the requirements set forth
in Commentary .01(e) (with respect to
OTC Derivatives) to NYSE Arca Rule
8.600-E.21 Specifically, the Fund’s
investments in OTC Derivatives may
exceed 20% of Fund assets, calculated
as the aggregate gross notional value of
such OTC Derivatives. The Exchange
proposes that up to 60% of the Fund’s
assets (calculated as the aggregate gross
notional value) may be invested in OTC
Derivatives. The Adviser believes that it
is important to provide the Fund with
additional flexibility to manage risk
associated with its investments.
Depending on market conditions, it may
be critical that the Fund be able to
utilize available OTC Derivatives to
efficiently gain exposure to the multiple
commodities that underlie the Reference
Benchmark, as well as commodity
futures contracts similar to those found
in the Reference Benchmark.

OTC Derivatives can be tailored to
provide specific exposure to the Fund’s
Reference Benchmark, as well as
commodity futures contracts similar to
those found in the Reference
Benchmark,, allowing the Fund to more
efficiently meet its investment objective.
For example, the Reference Benchmark
is composed of 22 futures contracts
across 20 physical commodities, which
may not be sufficiently liquid and
would not provide the commodity
exposure the Fund requires to meet its
investment objective if the Fund were to
invest in the futures directly. A total
return swap can be structured to
provide exposure to the same futures
contracts as exist in the Reference
Benchmark, as well as commodity
futures contracts similar to those found
in the Reference Benchmark, while
providing sufficient efficiency to allow
the Fund to more easily meet its
investment objective.

21 Commentary .01(e) of NYSE Arca Rule 8.600—
E provides as follows: “The portfolio may hold OTC
derivatives, including forwards, options and swaps
on commodities, currencies and financial
instruments (e.g., stocks, fixed income, interest
rates, and volatility) or a basket or index of any of
the foregoing; however, on both an initial and
continuing basis, no more than 20% of the assets
in the portfolio may be invested in OTC derivatives.
For purposes of calculating this limitation, a
portfolio’s investment in OTC derivatives will be
calculated as the aggregate gross notional value of
the OTC derivatives.”
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In addition, if the Fund were to gain
commodity exposure exclusively
through the use of listed futures, the
Fund’s holdings in Listed Derivatives
would be subject to position limits and
accountability levels established by an
exchange. Such limitations would
restrict the Fund’s ability to gain
efficient exposure to the commodities in
the Reference Benchmark, or futures
contracts similar to those found in the
Reference Benchmark, thereby impeding
the Fund’s ability to satisfy its
investment objective.

The Adviser represents that the basket
or index on which much of the Fund’s
OTC Derivatives will be based will
satisfy the criteria applicable to
holdings in Listed Derivatives in
Commentary .01(d)(2) on an initial and
continued listing basis.22 With respect
to the Fund’s holdings in OTC
Derivatives, the aggregate gross notional
value of OTC Derivatives based on any
five or fewer underlying reference assets
will not exceed 65% of the weight of the
portfolio (including gross notional
exposures), and the aggregate gross
notional value of OTC Derivatives based
on any single underlying reference asset
will not exceed 30% of the weight of the
portfolio (including gross notional
exposures). In addition, the Adviser
represents that futures on all
commodities in the Reference
Benchmark are traded on futures
exchanges that are members of the
Intermarket Surveillance Group (“ISG”).

The Exchange notes that, other than
Commentary .01(b)(1)-(4) (with respect
to Short-Term Fixed Income Securities)
and .01(e)(with respect to OTC
Derivatives) to Rule 8.600-E, as
described above, the Fund’s portfolio
will meet all other requirements of Rule
8.600-E.

Availability of Information

The Fund’s website
(www.iShares.com) will include the
prospectus for the Fund that may be
downloaded. The Fund’s website will
include additional quantitative
information updated on a daily basis
including, for the Fund, (1) daily trading
volume, the prior business day’s
reported closing price, NAV and
midpoint of the bid/ask spread at the
time of calculation of such NAV (the

22 Commentary .01(d)(2) to Rule 8.600-E provides
that, with respect to a fund’s portfolio, the aggregate
gross notional value of listed derivatives based on
any five or fewer underlying reference assets shall
not exceed 65% of the weight of the portfolio
(including gross notional exposures), and the
aggregate gross notional value of listed derivatives
based on any single underlying reference asset shall
not exceed 30% of the weight of the portfolio
(including gross notional exposures).

“Bid/Ask Price”’),23 and a calculation of
the premium and discount of the Bid/
Ask Price against the NAV, and (2) data
in chart format displaying the frequency
distribution of discounts and premiums
of the daily Bid/Ask Price against the
NAV, within appropriate ranges, for
each of the four previous calendar
quarters. On each business day, before
commencement of trading in Shares in
the Core Trading Session on the
Exchange, the Fund will disclose on its
website the Disclosed Portfolio as
defined in NYSE Arca Rule 8.600—
E(c)(2) that forms the basis for the
Fund’s calculation of NAV at the end of
the business day.24

On a daily basis, the Fund will
disclose the information required under
NYSE Arca Rule 8.600-E(c)(2) to the
extent applicable. The website
information will be publicly available at
no charge.

In addition, a basket composition file,
which includes the asset names and
share quantities, if applicable, required
to be delivered in exchange for the
Fund’s Shares, together with estimates
and actual cash components, will be
publicly disseminated daily prior to the
opening of the Exchange via the NSCC.
The basket represents one Creation Unit
of the Fund. Authorized Participants
may refer to the basket composition file
for information regarding financial
instruments that may comprise the
Fund’s basket on a given day.

Investors can also obtain the Trust’s
Statement of Additional Information
(“SATI”), the Fund’s Shareholder
Reports, and the Fund’s Forms N-CSR
and Forms N-SAR, filed twice a year.
The Fund’s SAI and Shareholder
Reports will be available free upon
request from the Trust, and those
documents and the Form N-CSR, Form
N-PX and Form N-SAR may be viewed
on-screen or downloaded from the
Commission’s website at www.sec.gov.

Intra-day and closing price
information regarding futures and other
Listed Derivatives will be available from
the exchange on which such
instruments are traded and from major
market data vendors. Price information
regarding OTC Derivatives, cash
equivalents, Commodity Investments,

23 The Bid/Ask Price of the Fund’s Shares will be
determined using the mid-point of the highest bid
and the lowest offer on the Exchange as of the time
of calculation of the Fund’s NAV. The records
relating to Bid/Ask Prices will be retained by the
Fund and its service providers.

24 Under accounting procedures followed by the
Fund, trades made on the prior business day (“T”)
will be booked and reflected in NAV on the current
business day (“T+1""). Accordingly, the Fund will
be able to disclose at the beginning of the business
day the portfolio that will form the basis for the
NAV calculation at the end of the business day.

Short-Term Fixed Income Securities,
and Fixed Income Securities also will be
available from major market data
vendors. Additionally, the Trade
Reporting and Compliance Engine
(“TRACE”) of the Financial Industry
Regulatory Authority (“FINRA”) will be
a source of price information for certain
fixed income securities to the extent
transactions in such securities are
reported to TRACE.25 Price information
regarding U.S. government securities
and other cash equivalents generally
may be obtained from brokers and
dealers who make markets in such
securities or through nationally
recognized pricing services through
subscription agreements. The BCOM
index methodology, constituent list, and
index price are available via Bloomberg.

Information regarding market price
and trading volume of the Shares will be
continually available on a real-time
basis throughout the day on brokers’
computer screens and other electronic
services. Information regarding the
previous day’s closing price and trading
volume information for the Shares will
be published daily in the financial
section of newspapers.

Quotation and last sale information
for the Shares will be available via the
Consolidated Tape Association (“CTA”)
high-speed line. Exchange-traded
options quotation and last sale
information for options cleared via the
Options Clearing Corporation are
available via the Options Price
Reporting Authority. In addition, the
Portfolio Indicative Value (“PIV”’), as
defined in NYSE Arca Rule 8.600-
E(c)(3), will be widely disseminated by
one or more major market data vendors
at least every 15 seconds during the
Core Trading Session.

Trading Halts

With respect to trading halts, the
Exchange may consider all relevant
factors in exercising its discretion to
halt or suspend trading in the Shares of
the Fund.26 Trading in Shares of the
Fund will be halted if the circuit breaker
parameters in NYSE Arca Rule 7.12-E
have been reached. Trading also may be
halted because of market conditions or

25 Broker-dealers that are FINRA member firms
have an obligation to report transactions in
specified debt securities to TRACE to the extent
required under applicable FINRA rules. Generally,
such debt securities will have at issuance a maturity
that exceeds one calendar year. For fixed income
securities that are not reported to TRACE, (i)
intraday price quotations will generally be available
from broker-dealers and trading platforms (as
applicable) and (ii) price information will be
available from feeds from market data vendors,
published or other public sources, or online
information services, as described above.

26 See NYSE Arca Rule 7.12-E.
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for reasons that, in the view of the
Exchange, make trading in the Shares
inadvisable. Trading in the Fund’s
Shares also will be subject to Rule
8.600-E(d)(2)(D) (“Trading Halts”).

Trading Rules

The Exchange deems the Shares to be
equity securities, thus rendering trading
in the Shares subject to the Exchange’s
existing rules governing the trading of
equity securities. Shares will trade on
the NYSE Arca Marketplace from 4 a.m.
to 8 p.m., E.T. in accordance with NYSE
Arca Rule 7.34-E (Early, Core, and Late
Trading Sessions). The Exchange has
appropriate rules to facilitate
transactions in the Shares during all
trading sessions. As provided in NYSE
Arca Rule 7.6-E, the minimum price
variation (“MPV”’) for quoting and entry
of orders in equity securities traded on
the NYSE Arca Marketplace is $0.01,
with the exception of securities that are
priced less than $1.00 for which the
MPYV for order entry is $0.0001.

With the exception of the
requirements of Commentary .01(b)(1)—
(4) (with respect to Short-Term Fixed
Income Securities) and (e) (with respect
to OTC Derivatives) to Rule 8.600-E as
described above in “Application of
Generic Listing Requirements,” the
Shares of the Fund will conform to the
initial and continued listing criteria
under NYSE Arca Rule 8.600-E.
Consistent with NYSE Arca Rule 8.600—
E(d)(2)(B)(ii), the Adviser will
implement and maintain, or be subject
to, procedures designed to prevent the
use and dissemination of material non-
public information regarding the actual
components of the Fund’s portfolio. The
Exchange represents that, for initial and
continued listing, the Fund will be in
compliance with Rule 10A—3 27 under
the Act, as provided by NYSE Arca Rule
5.3-E. A minimum of 100,000 Shares
will be outstanding at the
commencement of trading on the
Exchange. The Exchange will obtain a
representation from the issuer of the
Shares that the NAV per Share will be
calculated daily and that the NAV and
the Disclosed Portfolio will be made
available to all market participants at
the same time. The Fund’s investments
will be consistent with its investment
goal and will not be used to provide
multiple returns of a benchmark or to
produce leveraged returns.

Surveillance

The Exchange represents that trading
in the Shares will be subject to the
existing trading surveillances,
administered by FINRA on behalf of the

2717 CFR 240.10A-3.

Exchange, or by regulatory staff of the
Exchange, which are designed to detect
violations of Exchange rules and
applicable federal securities laws. The
Exchange represents that these
procedures are adequate to properly
monitor Exchange trading of the Shares
in all trading sessions and to deter and
detect violations of Exchange rules and
federal securities laws applicable to
trading on the Exchange.28

The surveillances referred to above
generally focus on detecting securities
trading outside their normal patterns,
which could be indicative of
manipulative or other violative activity.
When such situations are detected,
surveillance analysis follows and
investigations are opened, where
appropriate, to review the behavior of
all relevant parties for all relevant
trading violations.

The Exchange or FINRA, on behalf of
the Exchange, or both, will
communicate as needed regarding
trading in the Shares, futures, and
certain listed options with other markets
and other entities that are members of
the ISG, and the Exchange or FINRA, on
behalf of the Exchange, or both, may
obtain trading information regarding
trading in such securities and financial
instruments from such markets and
other entities.2? In addition, the
Exchange may obtain information
regarding trading in such securities and
financial instruments from markets and
other entities that are members of ISG or
with which the Exchange has in place
a comprehensive surveillance sharing
agreement. In addition, FINRA, on
behalf of the Exchange, is able to access,
as needed, trade information for certain
fixed income securities held by the
Fund reported to FINRA’s TRACE.

In addition, the Exchange also has a
general policy prohibiting the
distribution of material, non-public
information by its employees.

All statements and representations
made in this filing regarding (a) the
description of the portfolio or reference
assets, (b) limitations on portfolio
holdings or reference assets, or (c) the
applicability of Exchange listing rules
specified in this rule filing shall
constitute continued listing
requirements for listing the Shares of
the Fund on the Exchange.

28 FINRA conducts cross-market surveillances on
behalf of the Exchange pursuant to a regulatory
services agreement. The Exchange is responsible for
FINRA'’s performance under this regulatory services
agreement.

29For a list of the current members of ISG, see
www.isgportal.org. The Exchange notes that not all
components of the Disclosed Portfolio may trade on
markets that are members of ISG or with which the
Exchange has in place a comprehensive
surveillance sharing agreement.

The issuer must notify the Exchange
of any failure by the Fund to comply
with the continued listing requirements,
and, pursuant to its obligations under
Section 19(g)(1) of the Act, the Exchange
will monitor for compliance with the
continued listing requirements. If the
Fund is not in compliance with the
applicable listing requirements, the
Exchange will commence delisting
procedures under NYSE Arca Rule 5.5—
E (m).

Information Bulletin

Prior to the commencement of
trading, the Exchange will inform its
Equity Trading Permit Holders in an
Information Bulletin (“Bulletin”) of the
special characteristics and risks
associated with trading the Shares.
Specifically, the Bulletin will discuss
the following: (1) The procedures for
purchases and redemptions of Shares in
Creation Unit aggregations (and that
Shares are not individually redeemable);
(2) NYSE Arca Rule 9.2-E(a), which
imposes a duty of due diligence on its
Equity Trading Permit Holders to learn
the essential facts relating to every
customer prior to trading the Shares; (3)
the risks involved in trading the Shares
during the Early and Late Trading
Sessions when an updated PIV will not
be calculated or publicly disseminated;
(4) how information regarding the PIV
and the Disclosed Portfolio is
disseminated; (5) the requirement that
Equity Trading Permit Holders deliver a
prospectus to investors purchasing
newly issued Shares prior to or
concurrently with the confirmation of a
transaction; and (6) trading information.

In addition, the Bulletin will
reference that the Fund is subject to
various fees and expenses described in
the Registration Statement. The Bulletin
will discuss any exemptive, no-action,
and interpretive relief granted by the
Commission from any rules under the
Act. The Bulletin will also disclose that
the NAV for the Shares will be
calculated after 4:00 p.m., Eastern time
each trading day.

2. Statutory Basis

The basis under the Act for this
proposed rule change is the requirement
under Section 6(b)(5) 3° that an
exchange have rules that are designed to
prevent fraudulent and manipulative
acts and practices, to promote just and
equitable principles of trade, to remove
impediments to, and perfect the
mechanism of a free and open market
and, in general, to protect investors and
the public interest.

3015 U.S.C. 78f(b)(5).
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The Exchange believes that the
proposed rule change is designed to
prevent fraudulent and manipulative
acts and practices in that the Shares will
be listed and traded on the Exchange
pursuant to the initial and continued
listing criteria in NYSE Arca Rule
8.600-E. The Exchange has in place
surveillance procedures that are
adequate to properly monitor trading in
the Shares in all trading sessions and to
deter and detect violations of Exchange
rules and applicable federal securities
laws. The Exchange or FINRA, on behalf
of the Exchange, or both, will
communicate as needed regarding
trading in the Shares, futures, and
certain listed options with other markets
and other entities that are members of
the ISG, and the Exchange or FINRA, on
behalf of the Exchange, or both, may
obtain trading information regarding
trading in such securities and financial
instruments from such markets and
other entities. In addition, the Exchange
may obtain information regarding
trading in such securities and financial
instruments from markets and other
entities that are members of ISG or with
which the Exchange has in place a
comprehensive surveillance sharing
agreement. In addition, FINRA, on
behalf of the Exchange, is able to access,
as needed, trade information for certain
fixed income securities held by the
Fund reported to FINRA’s TRACE. The
Adpviser is not registered as a broker-
dealer, but is affiliated with affiliated
with a broker-dealer and has
implemented and will maintain a fire
wall with respect to its broker-dealer
affiliate regarding access to information
concerning the composition and/or
changes to the portfolio.

The Exchange notes that, other than
Commentary .01(b)(1)—(4) (with respect
to Short-Term Fixed Income Securities)
and .01(e) (with respect to OTC
Derivatives) to Rule 8.600-E, as
described above, the Fund’s portfolio
will meet all other requirements of Rule
8.600-E.

The proposed rule change is designed
to promote just and equitable principles
of trade and to protect investors and the
public interest in that the Exchange will
obtain a representation from the issuer
of the Shares that the NAV per Share
will be calculated daily and that the
NAYV and the Disclosed Portfolio will be
made available to all market
participants at the same time. In
addition, a large amount of information
will be publicly available regarding the
Fund and the Shares, thereby promoting
market transparency. Quotation and last
sale information for the Shares will be
available via the CTA high-speed line.
Prior to the commencement of trading,

the Exchange will inform its Equity
Trading Permit Holders in an
Information Bulletin of the special
characteristics and risks associated with
trading the Shares. Trading in Shares of
the Fund will be halted if the circuit
breaker parameters in NYSE Arca Rule
7.12—E have been reached or because of
market conditions or for reasons that, in
the view of the Exchange, make trading
in the Shares inadvisable. Trading in the
Shares will be subject to NYSE Arca
Rule 8.600-E (d)(2)(D), which sets forth
circumstances under which Shares of
the Fund may be halted. In addition, as
noted above, investors will have ready
access to information regarding the
Fund’s holdings, NAV, the PIV, the
Disclosed Portfolio, and quotation and
last sale information for the Shares.
With respect to the Fund’s proposed
non-compliance with Commentary
.01(b)(1)—(4) (with respect to Short-Term
Fixed Income Securities),31
Commentary.01(b) include rules
intended to ensure that the fixed income
securities included in a fund’s portfolio
are sufficiently large and diverse and
have sufficient publicly available
information regarding the issuances, the
Exchange believes that any concerns
related to non-compliance are mitigated
by the types of instruments that the
Fund would hold. The Fund’s Short-
Term Fixed Income Securities primarily
will include those instruments that are
included in the definition of cash and
cash equivalents, but are not considered
cash and cash equivalents because they
have maturities of three months or
longer. Short-Term Fixed Income
Securities that are cash equivalents
under Commentary .01(c) to Rule 8.600—
E (that is, short-term instruments with
maturities of less than three months, as
described in Commentary .01(c)(2))
would comply with Commentary .01(c)
and could be held without limit. The
Exchange believes, however, that
because all Short-Term Fixed Income
Securities, including non-convertible
corporate debt securities and sovereign
obligations, are high-quality instruments
and are highly liquid they are less
susceptible than other types of fixed
income instruments both to price
manipulation and volatility, and that
the holdings as proposed are generally
consistent with the policy concerns
which Commentary .01(b) is intended to
address. Because of these factors, the
Exchange believes that the policy
concerns that Commentary .01(b) is
intended to address are otherwise
mitigated and that the Fund should be
permitted to hold these securities in a

31 See note 20, supra.

manner that may not comply with
Commentary .01(b).

With respect to the Fund’s proposed
non-compliance with the requirements
set forth in Commentary .01(e) (with
respect to OTC Derivatives) to NYSE
Arca Rule 8.600-E,32 specifically the
proposal that up to 60% of the Fund’s
assets (calculated as the aggregate gross
notional value) may be invested in OTC
Derivatives, the Adviser believes that it
is important to provide the Fund with
additional flexibility to manage risk
associated with its investments.
Depending on market conditions, it may
be critical that the Fund be able to
utilize available OTC Derivatives to
efficiently gain exposure to the multiple
commodities markets that underlie the
Reference Benchmark.33

OTC Derivatives can be tailored to
provide specific exposure to the Fund’s
Reference Benchmark, allowing the
Fund to more efficiently meet its
investment objective. For example, the
Reference Benchmark is composed of 22
futures contracts across 20 physical
commodities, which may not be
sufficiently liquid and would not
provide the commodity exposure the
Fund requires to meet its investment
objective if the Fund were to invest in
the futures directly. A total return swap
can be structured to provide exposure to
the same futures contracts as exist in the
Reference Benchmark, while providing
sufficient efficiency to allow the Fund
to more easily meet its investment
objective.

In addition, if the Fund were to gain
commodity exposure exclusively
through the use of listed futures, the
Fund’s holdings in Listed Derivatives
would be subject to position limits and
accountability levels established by an
exchange. Such limitations would
restrict the Fund’s ability to gain
efficient exposure to the commodities in
the Reference Benchmark, thereby
impeding the Fund’s ability to satisfy its
investment objective.

The Adviser represents that the basket
or index on which much of the Fund’s
OTC Derivatives will be based will
satisfy the criteria applicable to
holdings in Listed Derivatives in
Commentary .01(d)(2) on an initial and

32 See note 21, supra.

33 The Commission has previously approved an
exception from requirements set forth in
Commentary .01(e) relating to investments in OTC
derivatives similar to that proposed with respect to
the Fund in Securities Exchange Act Release No.
80657 (May 11, 2017), 82 FR 22702 (May 17, 2017)
(SR-NYSEArca—2017-09) (Notice of Filing of
Amendment No. 2 and Order Granting Accelerated
Approval of a Proposed Rule Change, as Modified
by Amendment No. 2, Regarding Investments of the
Janus Short Duration Income ETF Listed Under
NYSE Arca Equities Rule 8.600).



Federal Register/Vol. 83, No. 249/Monday, December

31, 2018/ Notices 67749

continued listing basis.3¢ With respect
to the Fund’s holdings in OTC
Derivatives, the aggregate gross notional
value of OTC Derivatives based on any
five or fewer underlying reference assets
will not exceed 65% of the weight of the
portfolio (including gross notional
exposures), and the aggregate gross
notional value of OTC Derivatives based
on any single underlying reference asset
will not exceed 30% of the weight of the
portfolio (including gross notional
exposures). Futures on all commodities
in the Reference Benchmark are traded
on futures exchanges that are members
of the ISG.

The Adviser represents that it is in the
best interests of the Fund’s shareholders
for the Fund to be allowed to reduce
commodities-related risks arising from
the Fund’s investments using the most
efficient financial instruments. While
certain risks can be hedged via Listed
Derivatives, OTC Derivatives can be
customized to hedge against precise
risks. Accordingly, the Adviser believes
that OTC Derivatives may frequently be
a more efficient hedging vehicle than
Listed Derivatives. Depending on
market conditions, it may be critical that
the Fund be able to utilize available
OTC Derivatives for this purpose to gain
exposure to the commodities in the
Reference Benchmark in an efficient
manner. Therefore, the Exchange
believes that increasing the percentage
limit in Commentary .01(e) (with
respect to OTC Derivatives), as
described above, to the Fund’s
investments in OTC Derivatives would
help protect investors and the public
interest.

The proposed rule change is designed
to perfect the mechanism of a free and
open market and, in general, to protect
investors and the public interest in that
it will facilitate the listing and trading
of an actively-managed exchange-traded
product that, through permitted use of
an increased level of OTC derivatives
above that currently permitted by the
generic listing requirements of
Commentary .01 to NYSE Arca Rule
8.600-E, will enhance competition
among market participants, to the
benefit of investors and the marketplace.
As noted above, the Exchange has in
place surveillance procedures relating to
trading in the Shares and may obtain
information via ISG from other
exchanges that are members of ISG or
with which the Exchange has entered
into a comprehensive surveillance
sharing agreement. In addition, as noted
above, investors have ready access to
information regarding the Fund’s
holdings, the PIV, the Disclosed

34 See note 22, supra.

Portfolio, and quotation and last sale
information for the Shares.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any burden on competition that is not
necessary or appropriate in furtherance
of the purpose of the Act. The Exchange
notes that the proposed rule change will
facilitate the listing and trading of an
additional type of actively-managed
exchange-traded product that will
enhance competition among market
participants, to the benefit of investors
and the marketplace.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

No written comments were solicited
or received with respect to the proposed
rule change.

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 45 days of the date of
publication of this notice in the Federal
Register or up to 90 days (i) as the
Commission may designate if it finds
such longer period to be appropriate
and publishes its reasons for so finding
or (ii) as to which the self-regulatory
organization consents, the Commission
will:

(A) By order approve or disapprove
the proposed rule change, or

(B) institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an email to rule-comments@
sec.gov. Please include File Number SR—
NYSEArca—2018-83 on the subject line.

Paper Comments

e Send paper comments in triplicate
to Secretary, Securities and Exchange
Commission, 100 F Street NE,
Washington, DC 20549-1090.

All submissions should refer to File
Number SR-NYSEArca—2018-83. This
file number should be included on the

subject line if email is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
internet website (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for website viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE,
Washington, DC 20549 on official
business days between the hours of
10:00 a.m. and 3:00 p.m. Copies of the
filing also will be available for
inspection and copying at the principal
office of the Exchange. All comments
received will be posted without change.
Persons submitting comments are
cautioned that we do not redact or edit
personal identifying information from
comment submissions. You should
submit only information that you wish
to make available publicly. All
submissions should refer to File
Number SR-NYSEArca—2018-83 and
should be submitted on or before
January 22, 2019.

For the Commission, by the Division of

Trading and Markets, pursuant to delegated
authority.35

Brent J. Fields,

Secretary.

[FR Doc. 2018-28393 Filed 12—28-18; 8:45 am]
BILLING CODE 8011-01-P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-84932; File No. SR—-BX-
2018-064]

Self-Regulatory Organizations; Nasdaq
BX, Inc.; Notice of Filing and
Immediate Effectiveness of Proposed
Rule Change To Amend General 8

December 21, 2018.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(““Act”),? and Rule 19b—4 thereunder,?
notice is hereby given that on December
19, 2018, Nasdaq BX, Inc. (“BX” or
“Exchange”) filed with the Securities
and Exchange Commission (“SEC” or

3517 CFR 200.30-3(a)(12).
115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.
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“Commission”) the proposed rule
change as described in Items I, II, and
I below, which Items have been
prepared by the Exchange. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to delete the
Exchange’s existing rules on colocation,
connectivity, and direct connectivity
(the “Existing Connectivity Rules”),
under General 8, and incorporate by
reference into General 8 The Nasdaq
Stock Market LLC’s (“Nasdaq’s”’) rules
on colocation, connectivity, and direct
connectivity, which are located in
General 8 of the Nasdaq rulebook shell
structure.?

The text of the proposed rule change
is available on the Exchange’s website at
http://nasdagbx.cchwallstreet.com/, at
the principal office of the Exchange, and
at the Commission’s Public Reference
Room.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
Exchange included statements
concerning the purpose of and basis for
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below. The
Exchange has prepared summaries, set
forth in sections A, B, and C below, of
the most significant aspects of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The Exchange proposes to delete its
Existing Connectivity Rules, currently
under General 8, and incorporate by
reference the corresponding Nasdaq
rules, at General 8 of Nasdaq’s rulebook.
The Exchange proposes to remove the
current rule text from General 8 and
replace it with the following text:

3Recently, the six exchanges affiliated with
Nasdag, Inc. (The Nasdaq Stock Market LLC,
Nasdaq BX, Inc., Nasdaq PHLX LLC, Nasdaq ISE,
LLC, Nasdaq GEMX, LLC, and Nasdaq MRX, LLC
(collectively, the “Affiliated Exchanges™)) added
shell structures to their respective rulebooks with
the purpose of improving efficiency and readability
and to align their respective rules.

General 8 Connectivity

The rules contained in The Nasdaq Stock
Market LLC General 8, as such rules may be
in effect from time to time (the “General 8
Rules”), are hereby incorporated by reference
into this Nasdaq BX General 8, and are thus
Nasdaq BX Rules and thereby applicable to
Nasdaq BX Members. Nasdaq BX Members
shall comply with the General 8 Rules as
though such rules were fully set forth herein.
All defined terms, including any variations
thereof, contained in the General 8 Rules
shall be read to refer to the Nasdaq BX
related meaning of such term. Solely by way
of example, and not in limitation or in
exhaustion: The defined term “Exchange” in
the General 8 Rules shall be read to refer to
the Nasdaq BX Exchange; the defined term
“Rule” in the General 8 Rules shall be read
to refer to the Nasdaq BX Rule.*

Over the past year, the Affiliated
Exchanges each took steps to harmonize
their respective rules on colocation,
connectivity, and direct connectivity,
first by relocating them to General 8 of
their respective rulebooks, and then by
eliminating substantive differences
among the rules. The Affiliated
Exchanges harmonized these rules
because the Affiliated Exchanges offer
colocation, connectivity, and direct
connectivity services and related
products to their customers on a shared
basis with one another,5 and to do so,
the rules and fees governing such shared
products and services should be the
same for all of the Affiliated Exchanges.

Because the text of the Exchange’s
General 8 is already substantively
identical ¢ to Nasdaq’s General 8, the
proposal will not effect any substantive
changes to the Exchange’s General 8.
Instead, the proposal will merely adopt
language indicating that the Exchange is
incorporating by reference Nasdaq’s

4 The Exchange shall include a hyperlink to
Nasdaq’s General 8 for ease of reference.

5 The offering of products and services on a
shared basis means that a customer purchases
colocation, connectivity, and direct connectivity
products and services once to gain access to any or
all of the Affiliated Exchanges to which the
customer is otherwise entitled to receive access
under the respective rules of the Affiliated
Exchanges. In other words, the Affiliated Exchanges
only charge customers once for these shared
products and services, even to the extent that a
customer uses the products and services to connect
to more than one of the Affiliated Exchanges.
Likewise, the rules provide for connectivity to
third-party services and market data feeds on a
shared basis, meaning that a firm need only
purchase a subscription to these services once,
regardless of whether the firm is a member or
member organization, as applicable, of multiple
Affiliated Exchanges.

6 A small number of minor differences exist
among the Section 8s of the Affiliated Exchanges.
However, these differences, such as the use of the
word “the” before the phrase “Nasdaq Data Center”
in one version of the Rulebook and not in the
others, are technical and do result in substantive
variations in the meanings of the Rulebooks.

General 8 and it will make conforming
cross-reference changes.

This proposal is the penultimate step
in the harmonization process. The
Exchange plans to file with the
Commission a request to exempt it from
Section 19(b) of the Act with respect to
General 8, as amended herein, so that
the Exchange will not need to file a
proposed rule change whenever Nasdaq
amends its General 8 rules. The
Exchange proposes that this rule change
become operative at such time as it
receives approval for this exemption
from the Commission, pursuant to its
authority under Section 36 of the Act?
and Rule 0-12 thereunder.8

The Exchange’s General 8 and
Nasdaq’s General 8 are regulatory in
nature.® Should any rules which impact
trading behavior be added to Nasdaq
General 8 in the future, those rules shall
not become subject to the incorporation
by reference and shall be placed
elsewhere within the Exchange’s
Rulebook. The Exchange notes that as a
condition of any exemption approved
by the Commission, the Exchange agrees
to provide written notice to its members
whenever Nasdaq proposes a change to
its General 8 Rules.’® Such notice will
alert Exchange members to the proposed
Nasdaq rule change and give them an
opportunity to comment on the
proposal. The Exchange will similarly
inform its members in writing when the
Commission approves any such
proposed change.

2. Statutory Basis

The Exchange believes that its
proposal is consistent with Section 6(b)
of the Act,1? in general, and furthers the
objectives of Section 6(b)(5) of the Act,12
in particular, in that it is designed to
promote just and equitable principles of
trade, to remove impediments to and

715 U.S.C. 78mm.

8See 17 CFR 240.0-12; Exchange Act Release No.
39624 (February 5, 1998), 63 FR 8101 (February 18,
1998).

9The General 8 Rules are categories of rules that
are not trading rules. See 17 CFR 200.30-3(a)(76)
(contemplating such requests). In addition, several
other SROs incorporate by reference certain
regulatory rules of another SRO and have received
from the Commission similar exemptions from
Section 19(b) of the Exchange Act. See e.g.,
Securities Exchange Act Release Nos. 57478 (March
12, 2008), 73 FR 14521 (March 18, 2008), 53128
(January 13, 2006), 71 FR 3550 (January 23, 2006);
49260 (February 17, 2004), 69 FR 8500 (February
24, 2004).

10 The Exchange will provide such notice via a
posting on the same website location where it posts
its own rule filings pursuant to Rule 19b—4 within
the timeframe require by such Rule. The website
posting will include a link to the location on the
Nasdaq website where the applicable proposed rule
change is posted.

1115 U.S.C. 78f(b).

1215 U.S.C. 78£(b)(5).
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perfect the mechanism of a free and
open market and a national market
system, and, in general to protect
investors and the public interest.

The Exchange believes that
harmonizing the Existing Connectivity
Rules with the colocation, connectivity,
and direct connectivity rules of Nasdaq
will improve efficiency and reduce the
burden on firms as they only will need
to be familiar with a single set of rules
going forward governing colocation,
connectivity, and direct connectivity.
Because the text of the Existing
Connectivity Rules and Nasdaq General
8 are already the same, the proposed
change will have no substantive impact
on firms that colocate with or connect
to the Exchange.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any burden on competition not
necessary or appropriate in furtherance
of the purposes of the Act. The
proposed rule change does not make
any substantive change to Exchange
General 8 and will not impact
competition.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

No written comments were either
solicited or received.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Because the foregoing proposed rule
change does not: (i) Significantly affect
the protection of investors or the public
interest; (ii) impose any significant
burden on competition; and (iii) become
operative for 30 days from the date on
which it was filed, or such shorter time
as the Commission may designate, it has
become effective pursuant to Section
19(b)(3)(A)(iii) of the Act 13 and
subparagraph (f)(6) of Rule 19b—4
thereunder.14

At any time within 60 days of the
filing of the proposed rule change, the
Commission summarily may
temporarily suspend such rule change if
it appears to the Commission that such
action is necessary or appropriate in the
public interest, for the protection of

1315 U.S.C. 78s(b)(3)(A)(iii).

1417 CFR 240.19b—4(f)(6). In addition, Rule 19b—
4(f)(6) requires a self-regulatory organization to give
the Commission written notice of its intent to file
the proposed rule change at least five business days
prior to the date of filing of the proposed rule
change, or such shorter time as designated by the
Commission. The Exchange has satisfied this
requirement.

investors, or otherwise in furtherance of
the purposes of the Act. If the
Commission takes such action, the
Commission shall institute proceedings
to determine whether the proposed rule
should be approved or disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an email to rule-comments@
sec.gov. Please include File Number SR—
BX-2018-064 on the subject line.

Paper Comments

e Send paper comments in triplicate
to Secretary, Securities and Exchange
Commission, 100 F Street NE,
Washington, DC 20549-1090.

All submissions should refer to File
Number SR-BX-2018-064. This file
number should be included on the
subject line if email is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
internet website (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for website viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE,
Washington, DC 20549, on official
business days between the hours of
10:00 a.m. and 3:00 p.m. Copies of the
filing also will be available for
inspection and copying at the principal
office of the Exchange. All comments
received will be posted without change;
the Commission does not edit personal
identifying information from
submissions. You should submit only
information that you wish to make
available publicly. All submissions
should refer to File Number SR-BX~—
2018-064 and should be submitted on
or before January 22, 2019.

For the Commission, by the Division of
Trading and Markets, pursuant to delegated
authority.1s

Brent J. Fields,

Secretary.

[FR Doc. 2018-28392 Filed 12-28-18; 8:45 am]
BILLING CODE 8011-01-P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-84944; File No. SR—
CboeBZX-2018-077]

Self-Regulatory Organizations; Cboe
BZX Exchange, Inc.; Notice of
Designation of a Longer Period for
Commission Action on a Proposed
Rule Change To List and Trade Shares
of the JPMorgan Inflation Managed
Bond ETF of the J.P. Morgan
Exchange-Traded Fund Trust Under
Rule 14.11(i), Managed Fund Shares

December 21, 2018.

On November 2, 2018, Cboe BZX
Exchange, Inc. (“BZX”) filed with the
Securities and Exchange Commission
(“Commission”), pursuant to Section
19(b)(1) of the Securities Exchange Act
of 1934 (“Act”) 1 and Rule 19b—4
thereunder,? a proposed rule change to
list and trade shares of the JPMorgan
Inflation Managed Bond ETF of the J.P.
Morgan Exchange-Traded Fund Trust
under Rule 14.11(i) (“Managed Fund
Shares”’). The proposed rule change was
published for comment in the Federal
Register on November 21, 2018.3 The
Commission has received no comment
letters on the proposed rule change.

Section 19(b)(2) of the Act# provides
that, within 45 days of the publication
of notice of the filing of a proposed rule
change, or within such longer period up
to 90 days as the Commission may
designate if it finds such longer period
to be appropriate and publishes its
reasons for so finding or as to which the
self-regulatory organization consents,
the Commission shall either approve the
proposed rule change, disapprove the
proposed rule change, or institute
proceedings to determine whether the
proposed rule change should be
disapproved. The 45th day after
publication of the notice for this
proposed rule change is January 5, 2019.
The Commission is extending this 45-
day time period.

The Commission finds that it is
appropriate to designate a longer period

1517 CFR 200.30-3(a)(12).

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3 See Securities Exchange Act Release No. 84604
(November 15, 2018), 83 FR 58789.

415 U.S.C. 78s(b)(2).
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within which to take action on the
proposed rule change so that it has
sufficient time to consider the proposed
rule change. Accordingly, the
Commission, pursuant to Section
19(b)(2) of the Act,5 designates February
19, 2019, as the date by which the
Commission shall either approve or
disapprove or institute proceedings to
determine whether to disapprove the
proposed rule change (File Number SR—
CboeBZX-2018-077).

For the Commission, by the Division of
Trading and Markets, pursuant to delegated
authority.6

Brent J. Fields,

Secretary.

[FR Doc. 2018-28382 Filed 12-28-18; 8:45 am]
BILLING CODE 8011-01-P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-84930; File No. SR-
NASDAQ-2018-105]

Regulatory Organizations; The Nasdaq
Stock Market LLC; Notice of Filing and
Immediate Effectiveness of Proposed
Rule Change To Amend the Entry Fee
for Listing on the Exchange’s Global
and Global Select Market Tiers

December 21, 2018.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(““Act”),? and Rule 19b—4 thereunder,?
notice is hereby given that, on December
17, 2018, The Nasdaq Stock Market LLC
(“Nasdaq” or “Exchange”) filed with the
Securities and Exchange Commission
(“SEC” or “Commission”) the proposed
rule change as described in Items I, II,
and III below, which Items have been
prepared by the Exchange. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to amend the
entry fee for listing on the Exchange’s
Global and Global Select Market tiers.

The text of the proposed rule change
is available on the Exchange’s website at
http://nasdaq.cchwallstreet.com/, at the
principal office of the Exchange, and at
the Commission’s Public Reference
Room.

51d.

617 CFR 200.30-3(a)(31).
115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
Exchange included statements
concerning the purpose of and basis for
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below. The
Exchange has prepared summaries, set
forth in sections A, B, and C below, of
the most significant aspects of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The purpose of the proposed rule
change is to increase the Exchange’s
entry fees for companies listing on the
Nasdaq Global and Global Select
Markets.

Nasdaq currently charges entry fees
for the Nasdaq Global and Global Select
Market based on the number of shares
outstanding according to the following
tiers: 3
Up to 30 million shares, $125,000
30+ to 50 million shares, $150,000
50+ to 100 million shares, $200,000
Over 100 million shares, $225,000

These fees are based on the aggregate
of all classes of equity securities to be
listed on the Nasdaq Global and Global
Select Market, as shown in the
company’s most recent periodic report
or in more recent information held by
Nasdaq or, in the case of new issues, as
shown in the offering circular or
registration statement. In the case of
foreign companies, total shares
outstanding includes only those shares
issued and outstanding in the United
States.

The entry fees for companies listing

on the Nasdaq Global and Global Select
Markets were last modified in 2010.4
Nasdaq now proposes to increase the
entry fees to the following:
Up to 30 million shares, $150,000
30+ to 40 million shares, $170,000
40+ to 50 million shares, $210,000
50+ to 60 million shares, $250,000
60+ to 70 million shares, $290,000
Over 70 million shares, $295,000

As aresult, the minimum entry fee for
the Nasdaq Global and Global Select

3 Companies must also submit a $25,000 initial
application fee, which is credited towards the entry
fee upon listing. See Rule 5910(a)(11).

4 See Securities Exchange Act Release No. 34—
61669 (March 5, 2010), 75 FR 11958 (March 12,
2010) (approving SR-NASDAQ-2009-081).

Markets would increase from $125,000
to $150,000 for companies with up to 30
million shares. The maximum entry fee
for the Nasdaq Global and Global Select
Markets, which would be applicable to
companies with over 70 million shares
outstanding, would increase from
$225,000 to $295,000. The revised
schedule would also increase the
number of fee tiers so that each tier
range between the minimum of 30
million shares and the maximum of 70
million shares has 10 million shares in
the tier.

Nasdagq is proposing these changes to
better align its fees with the value of a
listing to issuers.

Any company that submits its
application to Nasdaq before January 1,
2019, and lists before July 1, 2019,
would be subject to fees under the
existing fee schedule. Nasdaq believes
that it is appropriate to continue the
existing fee schedule for these
companies because they will be
substantially far along in the process of
going public at the time of this filing
and may have made decisions based on
the existing fee schedule.

2. Statutory Basis

Nasdaq believes that the proposed
rule change is consistent with the
provisions of Section 6 of the Act,5 in
general, and with Section 6(b)(4) and (5)
of the Act,® in particular, in that it
provides for the equitable allocation of
reasonable dues, fees, and other charges
among its members, issuers and other
persons using its facilities and does not
unfairly discriminate between
customers, issuers, brokers or dealers.
Further, the proposed rule change is
designed to promote just and equitable
principles of trade, to remove
impediments to a free and open market
and national market system, and in
general to protect investors and the
public interest.

Nasdaq believes that the proposed fee
increase is not unfairly discriminatory
and represents an equitable allocation of
reasonable fees because it reflects the
Exchange’s increased costs since fees
were last increased in 2010.7 In
addition, the proposed fee increase
reflects enhancements to the listing
process, such as Nasdaq’s online Listing
Center, which simplifies the process of
applying to Nasdaq; the Governance
Clearinghouse, which provides insights
into issues facing public companies and
companies that are preparing to go

515 U.S.C. 78f.

615 U.S.C. 78f(b)(4) and (5).

7 See Securities Exchange Act Release No. 34—
61669 (March 5, 2010), 75 FR 11958 (March 12,
2010) (approving SR-NASDAQ-2009-081).
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public; and the IPO process, including
the Nasdaq IPO Bookviewer, which
provides information to stabilization
agents during the IPO opening process,
and the Nasdaq IPO Indicator, a unique
web-based data tool available to all
Nasdaq member firms, which helps
manage their orders for an IPO. Nasdaq
also continues to invest in its physical
facilities for listed companies, including
an expansion of the Nasdaq Marketsite,
where Nasdaq hosts market opens and
closes and which will provide expanded
meeting space for company events.

Nasdaq believes that the proposed
fees are reasonable because those fees
would be equal to, or less than, the
entry fee for listing the same number of
shares on the New York Stock Exchange
(“NYSE”).8

The proposed change to the tier
structure, which will expand the
number of fee tiers and make each tier
between the minimum and maximum
fee smaller, is not unfairly
discriminatory and represents an
equitable allocation of reasonable fees
because it helps minimize the difference
in fees paid by companies with a similar
number of shares outstanding. Further,
the proposed change is not unfairly
discriminatory because it more closely
aligns Nasdaq’s fees for listing on the
Global and Global Select Markets with
those of NYSE, which charges on a per
share basis.

Under the proposed fee schedule, as
under the current fee schedule,
companies with more shares
outstanding will pay higher fees.
Nasdaq believes that this is not unfairly
discriminatory because these companies
have more shares available for trading
on the Exchange’s facilities and
companies with more shares
outstanding are generally larger
companies that may use more of the
Exchange’s services.

Nasdagq also believes that it is
equitable and not unfairly
discriminatory to allow any company
that submits its application to Nasdaq
before January 1, 2019, and lists before
July 1, 2019, to pay fees under the
existing fee schedule. These companies

8 At each tier level of the proposed fees, Nasdaq’s
fees would be equal to, or less than, the entry fee
for listing the same number of shares on the NYSE.
See NYSE Listed Company Manual Section 902.03,
imposing a one-time special charge of $50,000 and
an additional fee of $0.004 per share, subject to a
minimum fee of $150,000 and a maximum fee of
$295,000. For each proposed Nasdagq fee tier,
Nasdaq’s fee will be substantially the same, but
slightly less than, the NYSE fee for a company
listing the minimum number of shares in that tier.
For example, a Nasdaqg-listed company with
50,000,001 to 60,000,000 shares will pay a $250,000
entry fee, whereas the NYSE entry fee for the same
company would range from $250,000.04 to
$290,000.

will be substantially far along in the
process of going public at the time of
this filing and may have made decisions
based on the existing fee schedule,
which is a non-discriminatory [sic]
reason to allow them time to list under
that fee schedule.® On the other hand,
Nasdaq believes that a company that has
not yet filed an application, or that
cannot complete the listing process
before July 1, 2019, has sufficient time
to consider the revised listing fees in
making its listing decision.

In addition, the proposed fee
increases will help ensure that Nasdaq
has adequate resources for its regulatory
program, thereby helping to protect
investors and the public interest
consistent with the requirements of
Section 6(b)(5) of the Act.

Last, Nasdaq notes that it operates in
a highly competitive market in which
companies can readily switch exchanges
if they deem the listing fees excessive.10
In such an environment, Nasdaq must
continually review its fees to assure that
they remain competitive with other
exchanges.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

Nasdaq does not believe that the
proposed rule change will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act, as amended.
The market for listing services is
extremely competitive and listed
companies may freely choose alternative
venues, both within the U.S. and
internationally. For this reason, Nasdaq
does not believe that the proposed rule
change will result in any burden on
competition for listings.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

No written comments were either
solicited or received.

9 See Securities Exchange Act Release No. 34—
55202 (January 30, 2007), 72 FR 6017 (February 8,
2007) (SR-NASDAQ-2006—-040) (increasing entry
fees for certain companies, but allowing companies
that had applied before the date of the filing to pay
the prior entry fees). See also Securities Exchange
Act Release No. 34-72669 (July 24, 2014), 79 FR
44234 (July 30, 2014) (SR-NASDAQ-2014-058) (a
filing on May 27, 2014 that modified the free
services offered to certain newly listing companies,
but allowed companies that applied to list before
July 31, 2014, and actually listed before September
30, 2014, to receive services under the prior rule).

10 The Justice Department has noted the intense
competitive environment for exchange listings. See
“NASDAQ OMX Group Inc. and
IntercontinentalExchange Inc. Abandon Their
Proposed Acquisition of NYSE Euronext After
Justice Department Threatens Lawsuit” (May 16,
2011), available at http://www.justice.gov/atr/
public/press_releases/2011/271214.htm.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The foregoing rule change has become
effective pursuant to Section
19(b)(3)(A)(ii) of the Act.1?

At any time within 60 days of the
filing of the proposed rule change, the
Commission summarily may
temporarily suspend such rule change if
it appears to the Commission that such
action is: (i) Necessary or appropriate in
the public interest; (ii) for the protection
of investors; or (iii) otherwise in
furtherance of the purposes of the Act.
If the Commission takes such action, the
Commission shall institute proceedings
to determine whether the proposed rule
should be approved or disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an email to rule-comments@
sec.gov. Please include File Number SR—
NASDAQ-2018-105 on the subject line.

Paper Comments

e Send paper comments in triplicate
to Brent J. Fields, Secretary, Securities
and Exchange Commission, 100 F Street
NE, Washington, DC 20549-1090.

All submissions should refer to File
Number SR-NASDAQ-2018-105. This
file number should be included on the
subject line if email is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
internet website (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for website viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE,

1115 U.S.C. 78s(b)(3)(A)(ii).


http://www.justice.gov/atr/public/press_releases/2011/271214.htm
http://www.justice.gov/atr/public/press_releases/2011/271214.htm
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
mailto:rule-comments@sec.gov
mailto:rule-comments@sec.gov

67754

Federal Register/Vol. 83, No. 249/Monday, December

31, 2018/ Notices

Washington, DC 20549 on official
business days between the hours of
10:00 a.m. and 3:00 p.m. Copies of such
filing also will be available for
inspection and copying at the principal
office of the Exchange. All comments
received will be posted without change.
Persons submitting comments are
cautioned that we do not redact or edit
personal identifying information from
comment submissions. You should
submit only information that you wish
to make available publicly. All
submissions should refer to File
Number SR-NASDAQ-2018-105, and
should be submitted on or before
January 22, 2019.

For the Commission, by the Division of

Trading and Markets, pursuant to delegated
authority.12

Brent J. Fields,

Secretary.

[FR Doc. 2018-28394 Filed 12—28-18; 8:45 am]
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Self-Regulatory Organizations; NYSE
American LLC; Notice of Filing and
Immediate Effectiveness of Proposed
Rule Change To Amend Its Options
Fee Schedule and Equities Price List
To Extend for One Year a Fee Discount
for the Partial Cabinet Solution
Bundles Offered in Connection With
the Exchange’s Co-Location Services

December 21, 2018.

Pursuant to Section 19(b)(1) ? of the
Securities Exchange Act of 1934 (the
“Act”) 2 and Rule 19b—4 thereunder,3
notice is hereby given that, on December
20, 2018, NYSE American LLC (the
“Exchange” or “NYSE American”) filed
with the Securities and Exchange
Commission (the ‘“Commission”) the
proposed rule change as described in

1217 CFR 200.30-3(a)(12).
115 U.S.C. 78s(b)(1).

215 U.S.C. 78a.

317 CFR 240.19b—4.

Items I, II, and III below, which Items
have been prepared by the self-
regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to amend its
Options Fee Schedule (the “Options Fee
Schedule”) and Equities Price List (the
“Equities Fee Schedule”, together with
the Options Fee Schedule, the “Fee
Schedules”) to extend for one year a fee
discount for the Partial Cabinet Solution
bundles offered in connection with the
Exchange’s co-location services. The
proposed change is available on the
Exchange’s website at www.nyse.com, at
the principal office of the Exchange, and
at the Commission’s Public Reference
Room.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of,
and basis for, the proposed rule change
and discussed any comments it received
on the proposed rule change. The text
of those statements may be examined at
the places specified in Item IV below.
The Exchange has prepared summaries,
set forth in sections A, B, and C below,
of the most significant parts of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and the
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The Exchange proposes to amend the
Exchange’s Fee Schedules to extend a
fee discount for the Partial Cabinet
Solution bundles offered in connection
with the Exchange’s co-location
services.* The Exchange offers the four

4The Exchange initially filed rule changes
relating to its co-location services with the

Partial Cabinet Solution bundles to
attract smaller Users, such as those with
minimal power or cabinet space
demands, or those for which the
attendant costs of having a dedicated
cabinet and related connectivity are too
burdensome.5

The Exchange offers Users ¢ that
purchase a Partial Cabinet Solution
bundle on or before December 31, 2018
a 50% reduction in the monthly
recurring charges (“MRC”) for the first
24 months.” The Exchange proposes to
extend the 50% fee reduction to those
Users that purchase a Partial Cabinet
Solution bundle on or before December
31, 2019.8 The Exchange does not
propose to amend the length of the
discount period.

The amended portions 