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Presidential Documents

Title 3—

The President

Executive Order 13854 of December 18, 2018

Providing for the Closing of Executive Departments and
Agencies of the Federal Government on December 24, 2018

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. All executive departments and agencies of the Federal Government
shall be closed and their employees excused from duty on Monday, December
24, 2018, the day before Christmas Day.

Sec. 2. The heads of executive departments and agencies may determine
that certain offices and installations of their organizations, or parts thereof,
must remain open and that certain employees must report for duty on
December 24, 2018, for reasons of national security, defense, or other public
need.

Sec. 3. December 24, 2018, shall be considered as falling within the scope
of Executive Order 11582 of February 11, 1971, and of 5 U.S.C. 5546 and
6103(b) and other similar statutes insofar as they relate to the pay and
leave of employees of the United States.

Sec. 4. The Director of the Office of Personnel Management shall take
such actions as may be necessary to implement this order.

Sec. 5. General Provisions. (a) This order shall be implemented consistent
with applicable law and subject to the availability of appropriations.
(b) Nothing in this order shall be construed to impair or otherwise affect:
(i) the authority granted by law to an executive department or agency,
or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.
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(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,

employees, or agents, or any other person.

THE WHITE HOUSE,
December 18, 2018.

[FR Doc. 2018-27945
Filed 12-20-18; 8:45 am]
Billing code 3295-F9-P
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[FR Doc. 2018-27953
Filed 12-20-18; 8:45 am]
Billing code 5001-06—P

Presidential Documents

Memorandum of December 18, 2018

Establishment of United States Space Command as a Unified
Combatant Command

Memorandum for the Secretary of Defense

Pursuant to my authority as the Commander in Chief and under section
161 of title 10, United States Code, and in consultation with the Secretary
of Defense and the Chairman of the Joint Chiefs of Staff, I direct the establish-
ment, consistent with United States law, of United States Space Command
as a functional Unified Combatant Command. I also direct the Secretary
of Defense to recommend officers for my nomination and Senate confirmation
as Commander and Deputy Commander of the new United States Space
Command.

I assign to United States Space Command: (1) all the general responsibilities
of a Unified Combatant Command; (2) the space-related responsibilities pre-
viously assigned to the Commander, United States Strategic Command; and
(3) the responsibilities of Joint Force Provider and Joint Force Trainer for
Space Operations Forces. The comprehensive list of authorities and respon-
sibilities for United States Space Command will be included in the next
update to the Unified Command Plan.

Consistent with section 161(b)(2) of title 10, United States Code, and section
301 of title 3, United States Code, you are directed to notify the Congress
on my behalf.

You are authorized and directed to publish this memorandum in the Federal
Register.

THE WHITE HOUSE,
Washington, December 18, 2018
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DEPARTMENT of JUSTICE

Executive Office for Immigration
Review

8 CFR Part 1240

Proceedings To Determine
Removability of Aliens in the United
States

CFR Correction

m In Title 8 of the Code of Federal
Regulations, revised as of January 1,
2018, on pages 1017-1018, in § 1240.26,
paragraphs (b)(1)(iii) and (iv) are
redesignated as paragraphs (b)(3)(iii)
and (iv).

[FR Doc. 2018-27859 Filed 12—20-18; 8:45 am]
BILLING CODE 1301-00-D

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 21

Docket No. FAA-2018-0860]

Primary Category Airworthiness
Design Standards; Vertical Aviation
Technologies (VAT) Model S-52L
Rotorcraft

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Issuance of final airworthiness
design standards.

SUMMARY: These airworthiness design
standards are issued to Vertical Aviation
Technologies (VAT) for certification of
the Model S—52L rotorcraft under the
regulations for primary category aircraft.

DATES: These airworthiness design
standards are effective January 22, 2019.
FOR FURTHER INFORMATION CONTACT:
Michael Hughlett, Aviation Safety
Engineer, Rotorcraft Standards Branch,
Policy and Innovation Division, FAA,
10101 Hillwood Pkwy., Fort Worth,

Texas 76177; telephone (817) 222-5110;
email Michael. Hughlett@faa.gov.

SUPPLEMENTARY INFORMATION: Any
person may obtain a copy of this
information by contacting the person
named above under FOR FURTHER
INFORMATION CONTACT.

Background

The primary category for aircraft was
created specifically for the simple, low
performance personal aircraft. Section
21.17(f) provides a means for applicants
to propose airworthiness standards for
their particular primary category
aircraft. The FAA procedure
establishing appropriate airworthiness
standards includes reviewing and
possibly revising the applicants’
proposal, publication of the submittal in
the Federal Register for public review
and comment, and addressing the
comments. After all necessary revisions,
the standards are published as approved
FAA airworthiness standards.

Comments

Proposed Primary Category
Airworthiness Design Standards;
Vertical Aviation Technologies (VAT)
Model S-52L rotorcraft was published
in the Federal Register on September
26, 2018 (83 FR 48574). No comments
were received, and the airworthiness
design standards are adopted as
proposed.

Applicability

These airworthiness design standards
under the primary category rule are
applicable to the VAT Model S—-52L
rotorcraft. Should VAT wish to apply
these airworthiness design standards to
other rotorcraft models, VAT must
submit a new airworthiness design
standard application under the primary
rule category.

Conclusion

This action affects only certain
airworthiness design standards on the
VAT Model S-52L rotorcraft. It is not a
standard of general applicability and it
affects only the applicant who applied
to the FAA for approval of these features
on the rotorcraft.

Citation

The authority citation for these
airworthiness standards is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701.

Final Airworthiness Standards for
Acceptance Under the Primary
Category

CAR 13 effective 03/5/1952 as follows:

13.0, 13.10, 13.11, 13.12, 13.13, 13.14,
13.16(a), 13.16(b), 13.16(d), 13.17, 13.18,
13.19, 13.20, 13.21, 13.100, 13.101,
13.102, 13.103, 13.104, 13.110, 13.111,
13.112, 13.113, 13.114, 13.115, 13.150,
13.151, 13.153, 13.155, 13.156, 13.157.

CAR 13 effective 05/16/1953 as
follows:

13.1, 13.15, 13.152, 13.154.

14 CFR 33 through amendment 33-9
as follows:

33.4, Appendix A33.

14 CFR 33 through amendment 33-30
as follows:

33.7(b).

14 CFR 27 through amendment 27-0,
except as noted below:

e 27.853 at amendment 27-37,
27.1351 at amendment 27-13,
27.1357 at amendment 27-13,
27.1529 at amendment 27-18,
27.561 is replaced with VAT.561,

e 27.785 is replaced with VAT.785.

14 CFR 27 through amendment 27-30
as follows:

27.952(a), 27.952(c), 27.952(f),
27.952(g).

14 CFR 27 through amendment 27-35
as follows:

27.975(b).

VAT.561 General:

(a) The rotorcraft, although it may be
damaged in emergency landing
conditions on land or water, must be
designed as prescribed in this section to
protect the occupants under those
conditions.

(b) The structure must be designed to
give each occupant every reasonable
chance of escaping serious injury in a
minor crash landing when—

(1) Proper use is made of seats, belts,
and other safety design provisions;

(2) The wheels are retracted (where
applicable); and

(3) The occupant experiences the
following ultimate inertia forces relative
to the surrounding structure:

(i) Upward—4.0g.

(ii) Forward—8.0g.

(iii) Sideward—8.0g.

(iv) Downward—12.0g.

(v) Rearward—4.0g.

(c) The supporting structure must be
designed to restrain, under any ultimate
inertial load up to those specified in this
paragraph, any item of mass above and/
or behind the crew and passenger
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compartment that could injure an
occupant if it came loose in an
emergency landing. Items of mass to be
considered include, but are not limited
to, rotors, transmissions, and engines.
The items of mass must be restrained for
the following ultimate inertial load
factors:

(1) Upward—1.5g.

(2) Forward—4.0g.

(3) Sideward—2.0g.

(4) Downward—4.0g

VAT.785 Seats and berths:

(a) The seats and berths, and their
supporting structures, must be designed
for loads resulting from the specified
flight and landing conditions, including
the emergency landing conditions of
VAT.561.

(b) The reactions from safety belts and
harnesses must be considered.

(c) Each pilot seat must be designed
for the reactions resulting from the
application of the pilot forces prescribed
in Sec. 27.397.

(d) The structural analysis and testing
of the structures specified in paragraphs
(a) through (c) may be simplified—

(1) By assuming that the critical load
in each direction, as determined from
the prescribed flight, ground, and
emergency landing conditions, acts
separately; or

(2) By using selected combinations of
loads, if the required strength in the
specified directions is proven.

(e) Each occupant’s seat must have a
combined safety belt and shoulder
harness with a single-point release. Each
pilot’s combined safety belt and
shoulder harness must allow each pilot,
when seated with safety belt and
shoulder harness fastened, to perform
all functions necessary for flight
operations. There must be a means to
secure belts and harnesses, when not in
use, to prevent interference with the
operation of the rotorcraft and with
rapid egress in an emergency.

(f) Each occupant must be protected
from serious head injury by a safety belt
plus a shoulder harness that will
prevent the head from contacting any
injurious object.

(g) The safety belt and shoulder
harness must meet the static strength
requirements specified by this rotorcraft
type certification basis.

VAT.963 Fuel tanks: general:

Each flexible fuel tank bladder or
liner must be approved or shown to be
suitable for the particular application
and must be puncture-resistant.
Puncture resistance must be shown by
meeting TSO-C80 paragraph 16.0
requirements using a minimum
puncture force of 250 pounds.

14 CFR 36 through amendment 36-30
as follows:

e Subpart H

Issued in Ft. Worth, Texas, on December
12, 2018.
Jorge Castillo,

Acting Manager, Rotorcraft Standards
Branch, Policy and Innovation Division,
Aircraft Certification Service.

[FR Doc. 2018-27566 Filed 12—-20-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT of TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

Airworthiness Standards:
Transportation Category Airplanes

CFR Correction

m In Title 14 of the Code of Federal
Regulations, Parts 1 to 59, revised as of
January 1, 2018, on page 218, in

§ 25.143, paragraph (c)(1) is reinstated to
read as follows:

§25.143 General.

* * * * *

(C] * % %

(1) At the minimum V., for takeoff;
* * * * *

[FR Doc. 2018-27860 Filed 12—20-18; 8:45 am]
BILLING CODE 1301-00-D

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2018-0671; Airspace
Docket No. 18—-ACE-3]

RIN 2120-AA66
Establishment of Class E Airspace;
Maurice, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet above the surface at Sioux County
Regional Airport, Maurice, IA.
Controlled airspace is necessary to
accommodate new standard instrument
approach procedures developed at
Sioux County Regional Airport, for the
safety and management of instrument
flight rules (IFR) operations at this
airport.

DATES: Effective 0901 UTC, February 28,
2019. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to

the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11C,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11C at NARA, call (202)
741-6030, or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Rebecca Shelby, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5857.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
Class E airspace extending upward from
700 feet above the surface at Sioux
County Regional Airport, Maurice, IA,
to support IFR operations at the airport.

History

On August 24, 2018, the FAA
published a notice of proposed
rulemaking in the Federal Register (83
FR 42815) for Docket No. FAA-2018—
0671, to establish Class E airspace
extending upward from 700 feet above
the surface at Sioux County Regional
Airport, Maurice, IA. Interested parties
were invited to participate in this
rulemaking effort by submitting written
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comments on the proposal to the FAA.
No comments were received.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11C, Airspace Designations and
Reporting Points, dated August 13,
2018, and effective September 15, 2018.
FAA Order 7400.11C is publicly
available as listed in the ADDRESSES
section of this document. FAA Order
7400.11C lists Class A, B, C, D, and E
airspace areas, air traffic service routes,
and reporting points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
establishes Class E airspace extending
upward from 700 feet above the surface
within a 6.5-mile radius of Sioux
County Regional Airport, Maurice, IA,
to accommodate new standard
instrument approach procedures
developed for the airport, for the safety
and management of instrument flight
rules (IFR) operations.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ACE IA E5 Maurice, IA [New]
Sioux County Regional Airport, IA
(Lat. 42°59°09” N, long. 096°09'41” W)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Sioux County Regional Airport.

Issued in Fort Worth, Texas, on December
13, 2018.
John Witucki,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2018-27562 Filed 12—-20-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No.: FAA—2017-0782; Amdt. No.
91-354]

RIN 2120-AK87

Use of Automatic Dependent
Surveillance—Broadcast (ADS-B) Out
in Support of Reduced Vertical
Separation Minimum (RVSM)
Operations

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: This action revises the FAA’s
requirements for application to operate

in RVSM airspace. The amendment
eliminates the requirement for operators
to apply for an RVSM authorization
when their aircraft are equipped with
qualified ADS-B Out systems and meet
specific altitude keeping equipment
requirements for operations in RVSM
airspace. This action recognizes the
enhancements in aircraft monitoring
resulting from the use of ADS-B Out
systems and responds to requests from
operators to eliminate the burden and
expense of the current RVSM
application process for aircraft equipped
with qualified ADS-B Out systems.
DATES: Effective January 22, 2019.
ADDRESSES: For information on where to
obtain copies of rulemaking documents
and other information related to this
final rule, see “How To Obtain
Additional Information” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Madison Walton,
Aviation Safety Inspector, Flight
Technologies and Procedures Division,
Flight Standards Services, AFS—400,
Federal Aviation Administration, 470
L’Enfant Plaza, Suite 4102, Washington,
DC 20024; telephone (202) 267—8850;
email Madison.Walton@faa.gov.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
with respect to aviation safety is found
in Title 49, United States Code (49
U.S.C.). Sections 106(f), 40113(a), and
44701 (a) authorize the FAA
Administrator to prescribe regulations
necessary for aviation safety. Under
Section 40103(b), the FAA is charged
with prescribing regulations to enhance
the efficiency of the national airspace.
This rulemaking is within the scope of
these authorities as it removes
regulatory requirements that the FAA no
longer finds necessary for safe
operations in RVSM airspace and
establishes requirements for the use of
qualified ADS-B Out systems to
facilitate operations in that airspace.

1. Overview of Final Rule

This action amends Appendix G of
part 91 of Title 14 of the Code of Federal
Regulations (14 CFR) to permit an
operator of an aircraft equipped with a
qualified ADS-B Out system meeting
altitude keeping equipment
performance requirements for
operations in RVSM airspace to operate
in that airspace without requiring a
specific authorization. Under this
action, the FAA considers a qualified
ADS-B Out system to be one that meets
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the requirements of 14 CFR 91.227. The
FAA is taking this action based on the
technological advances provided by
ADS-B Out systems. As a result of these
advances, detailed applications and
specific authorizations for operators of
these aircraft to conduct operations in
RVSM airspace are no longer necessary.
The amendment also removes the
detailed designations of airspace where
revised RVSM may be applied that were
previously found in Appendix G of part
91.

II. Background

Vertical separation standards
establish the minimum vertical distance
between aircraft routes in the National
Airspace System. In the early 1970’s,
increasing air-traffic volume and fuel
costs sparked an interest in reducing
vertical separation standards for aircraft
operating above Flight Level (FL) 290.
At the time, the FAA required aircraft
operating above FL 290 to maintain a
minimum of 2,000 feet of vertical
separation between routes. Use of these
high-altitude routes was desirable
because the diminished atmospheric
drag at high altitudes results in a
corresponding increase in aircraft fuel
efficiency. Operators sought, and
continue to seek, not only the most
direct routes, but also the most efficient
altitudes for their aircraft. Increased
demand for these high-altitude routes,
however, has resulted in greater aircraft
congestion in this airspace.

In 1973, the Air Transport Association
of America petitioned the FAA to
reduce the vertical separation of high
altitude routes from 2,000 feet to 1,000
feet. The FAA denied the petition in
1977, in part because the technology to
meet these more rigorous separation
standards was neither generally
available nor proven. Deficiencies
included insufficient aircraft altitude-
keeping standards, lack of maintenance
and operational standards, and limited
altitude correction technology.

In mid-1981, the FAA initiated the
Vertical Studies Program. This program,
in conjunction with RTCA (formerly the
Radio Technical Commission for
Aeronautics) Special Committee (SC)—
150 and the International Civil Aviation
Organization (ICAO) Review of General
Concept of Separation Panel,
determined:

e RVSM is “technically feasible
without imposing unreasonably
demanding technical requirements on
the equipment.”

e RVSM could provide “significant
benefits in terms of economy and en-
route airspace capacity.”

¢ Implementation of RVSM would
require “sound operational judgment

supported by an assessment of system
performance based on: aircraft altitude-
keeping capability, operational
considerations, system performance
monitoring, and risk assessment.”

Following these determinations, the
FAA began a two-phase implementation
process for RVSM operations for aircraft
registered in the United States. During
the first phase in 1997, the FAA added
§91.706 (Operations within airspace
designed as RVSM Airspace) and
Appendix G (Operations in RVSM
Airspace) of part 91 (62 FR 17487; Apr.
9, 1997). Section 91.706 permits
operators of U.S.-registered aircraft to
operate in RVSM airspace outside of the
United States (U.S.) in accordance with
the provisions of Appendix G.
Appendix G contains a set of
operational, design, maintenance, and
other standards applicable to operators
seeking to operate in RVSM airspace. It
specifies a detailed application process
that requires an operator to provide
evidence that the operator’s aircraft
design satisfies RVSM performance
requirements and the operator has
policies and procedures for the safe
conduct of RVSM operations. Until
recently, it also required that the
operator have a specific program for the
maintenance of RVSM systems and
equipment. The FAA reviews the
applications and grants authorizations
to operate in RVSM airspace after
finding that the applicable requirements
are met.

The second phase of RVSM
implementation occurred in October
2003, with a second RVSM-related
rulemaking action (68 FR 61304; Oct.
27, 2003). This rule introduced RVSM
airspace in the U.S. and used the same
authorization process previously
established under Appendix G of part
91. As established in 2003, the FAA’s
RVSM program allows for 1,000 feet of
vertical separation for aircraft between
FL 290 and FL 410. Before the 2003
final rule, air traffic controllers could
only assign aircraft operating under
Instrument Flight Rules (IFR) flying at
FL 290 and above to FL 290, 310, 330,
350, 370, 390, and 410 since the existing
vertical separation standard was 2,000
feet. After the rule changes went into
effect, IFR aircraft could also fly at FL
300, 320, 340, 360, 380, and 400—nearly
doubling capacity within this particular
segment of airspace.

The FAA also implemented a
performance-monitoring program to
support implementation of RVSM. This
program included Global Positioning
System based height-keeping
monitoring units capable of being
deployed onboard aircraft during
individual RVSM flights. Later, in 2005,

the FAA deployed the first of five
passive ground-based aircraft geometric
height measurement element sites in the
continental U.S. to conduct height-
keeping performance monitoring of
aircraft passing over each site. Other
civil aviation authorities throughout the
world have also developed similar
height monitoring sites.

In 2008, the FAA reviewed its RVSM
program and operator authorization
policies. At that time, there were more
than 7,000 active RVSM authorizations,
covering in excess of 15,000 U.S.-
registered aircraft. The FAA’s evaluation
found the existing processes ensured
compliance with the RVSM operating
requirements. At the same time
however, FAA representatives began
meeting with the National Business
Aviation Association (NBAA) to
develop ways to streamline the RVSM
application process to lower the burden
on operators to obtain RVSM
authorizations and reduce the FAA’s
workload associated with processing
and granting these authorizations. The
parties formed the RVSM Process
Enhancement Team (PET) within the
Performance Based Aviation
Rulemaking Committee. The PET
submitted its final recommendations to
the FAA in 2013. As a result, the FAA
revised existing policies and guidance
to facilitate more efficient processing of
requests to change existing
authorizations and created a job aid to
assist inspectors in standardizing
reviews of operator applications.

The FAA also completed rulemaking
in 2016 to further reduce the burden on
applicants by eliminating the
requirement that RVSM applicants
include an approved RVSM
maintenance program as part of an
application for an RVSM authorization
(81 FR 47009, July 20, 2016). RVSM
technology has matured and most
aircraft manufactured today that are
capable of operating in RVSM airspace
are delivered from the manufacturer as
RVSM compliant. RVSM airspace has
been implemented worldwide,
familiarity with operational policy and
procedures has significantly increased,
and the vast majority of the RVSM
capable fleet demonstrates excellent
altimetry system performance.
Additionally, the increasing equipage of
aircraft with ADS-B Out systems makes
the current process of obtaining RVSM
authorizations for operation of these
aircraft in RVSM airspace unnecessary,
as ADS-B Out enables continual
monitoring of aircraft height-keeping
performance and rapid notification of
altimetry system error (ASE).

Currently operators are required to be
issued a specific RVSM authorization by
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the FAA’s Flight Standards Service
prior to operating in RVSM airspace.
Until an operator’s application is
processed and the authorization issued,
the operator cannot operate in RVSM
designated airspace, Flight Levels (FL)
290-410 inclusive. During the
application processing period, the
aircraft may only be operated at FL 280
and below. Aircraft operations at lower
altitudes are less efficient due to their
higher fuel burn rates and lower true
airspeeds.

A. Summary of the Notice of Proposed
Rulemaking (NPRM)

In August 2017, the FAA issued an
NPRM (82 FR 36697; August 7, 2017)
that proposed to amend the FAA’s
application requirements to operate in
RVSM airspace. In that NPRM, the FAA
proposed to amend Appendix G of 14
CFR part 91 to:

e Add a new Section 9 (Aircraft
Equipped with Automatic Dependent
Surveillance-Broadcast Out) to
authorize operators of aircraft, equipped
with qualified ADS-B Out systems (i.e.,
systems that meet the requirements of
§91.227) that can be monitored by the
FAA to conduct RVSM operations
without submitting an application for an
authorization to operate in RVSM
airspace.

e Revise Section 8 (Airspace
Designation) acknowledging RVSM is
now applied worldwide and remove the
detailed RVSM airspace designations
from that section.

The FAA also proposed additional
conforming amendments to Appendix G
of part 91 facilitating the addition of the
approval requirements specified in new
Section 9 for ADS-B Out equipped
aircraft. These proposed conforming
amendments would:

e Revise Section 1 (Definitions)
recognizing that RVSM is no longer a
new concept and that RVSM operations
have become standard between FL 290
and FL 410.

e Revise Section 2 (Aircraft Approval)
and Section 3 (Operator Authorization)
to recognize aircraft operators may
either use the current aircraft approval
process specified in Section 2 and the
operator authorization process specified
in Section 3, or the authorization
process in new Section 9 for aircraft
equipped with qualified ADS-B Out
systems to obtain authorization to
conduct RVSM operations.

¢ Revise Section 3 (Operator
Authorization) to permit an operator to
be authorized to conduct flight in
airspace where RVSM is applied under
the provisions of this section, as is
currently permitted, or under the
provisions of new Section 9. The section

would also be revised to better express
the intent of the rule by stating that
“each pilot has knowledge of RVSM
requirements, policies, and procedures
sufficient to conduct operations in
RVSM airspace.”

e Revise Section 4 (RVSM
Operations) to require that pilots of
aircraft of operators who have been
authorized to conduct RVSM operations
in accordance with proposed Section 9
have knowledge of the requirements,
policies, and procedures sufficient for
the conduct operations in RVSM
airspace.

¢ Revise Section 5 (Deviation
Authority Approval) to eliminate the
specific references to Section 3 since the
Administrator may authorize deviations
from the requirements in §§91.180 and
91.706 for a specific flight in RVSM
airspace for operators who may not meet
the provisions of current Section 3 or
proposed Section 9.

e Revise Section 7 (Removal or
Amendment of Authority) to eliminate
specific references to the revocation or
restriction of RVSM authorizations and
letters of authorization and replace
those provisions with a more general
provision stating that the Administrator
may prohibit or restrict operation in
RVSM airspace if an operator fails to
comply with certain specified
provisions.

B. General Overview of Comments

The comment period for the NPRM
closed on September 6, 2017. The FAA
received 16 comments, mostly from
individual aircraft operators. Other
commenters included the National
Business Aviation Association (NBAA),
the Aircraft Owners and Pilots
Association (AOPA), and the General
Aviation Manufacturers Association
(GAMA). All 16 comments supported
the rule change with 10 of the
individual commenters supporting the
rule’s benefits of reducing the burden to
operators. Based on the comments
received, the FAA adopts the
amendments as proposed with only
minor non-substantive editorial changes
to facilitate publication in the Code of
Federal Regulations.

I11. Discussion of Public Comments and
Final Rule

Comments Regarding the Proposal

All the commenters supported the
proposal. The majority of the
commenters, including NBAA, AOPA,
and GAMA, stated that the reduction in
regulatory requirements for operator
authorization would be cost beneficial
for operators by:

o Reducing the burden and expense
of having to make application for

authorization to operate in RVSM
airspace; and

¢ Allowing operations at RVSM fuel-
efficient altitudes sooner without
degrading safety.

NBAA commented the new rule is a
logical extension of the work the FAA
has been doing to further streamline the
[RVSM authorization] process while
maintaining the highest levels of safety.
The FAA notes that this final rule
eliminates the requirement to make
application for RVSM authorization if
an operator chooses to leverage the
technology gains obtained in ADS-B
Out equipage, in accordance with
§§91.180 and 91.706, while continuing
to require that operators meet the
equipment and performance standards
specified in Appendix G of part 91. The
rule provides operators with an
additional means to obtain
authorization to operate in RVSM
airspace but does not change the height
keeping requirements for operations in
that airspace. The use of ADS-B Out
allows the FAA to continually and more
accurately monitor an aircraft’s height
keeping performance in RVSM airspace
thereby providing the agency with the
ability to more rapidly mitigate the risks
posed by poor performing aircraft. The
FAA believes that these changes not
only reduce operator and FAA workload
and expense, but also accomplish these
objectives with no additional risk or
impact on the level of safety provided
by the FAA’s current RVSM
authorization process.

AOPA commented that the proposed
modifications to part 91 will result in
significant cost and time savings for
general aviation and the FAA, while
ensuring no degradation to safety. The
FAA has determined the current fleet of
RVSM approved aircraft consistently
meets FAA established safety standards
for operations in RVSM airspace. The
FAA notes that aircraft equipped with
qualified ADS-B Out systems may
conduct operations in airspace where
the FAA has ADS-B coverage sufficient
to confirm RVSM height-keeping
performance, under the provisions of
new Section 9 of Appendix G,
immediately upon the effective date of
this rule. However, an operator may still
operate with an authorization issued
under the provisions of Section 3 of
Appendix G if its aircraft is not
equipped with a qualified ADS-B Out
system. The FAA also notes that ifa
foreign country requires a specific
authorization to operate in RVSM
airspace, as specified in ICAO Annex 6,
an operator may need to seek
authorization under the provisions of
Section 3, even if it meets the provisions
of Section 9.
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GAMA supported the proposed
changes and commented that the rule
further builds on prior discussions
between the FAA and industry to
streamline and reduce the burden of the
operational authorization process for
general aviation operators. GAMA stated
that it helps provide additional
NextGen-driven benefits to the industry.

NBAA commented that operating in
RVSM airspace has become very
common and an integral part of
operating aircraft in their most efficient
state. The FAA agrees that adopting the
proposed rule changes will increase
safety in RVSM airspace where ADS-B
monitoring is available and reduce
delays in receiving approval for
operations in RVSM airspace.

There were 10 additional individual
commenters who expressed strong
support for this action with similar
statements recognizing the
“cumbersome and costly” RVSM
authorization process and that the core
benefits of compressing high-level
airspace have been offset by long delays
in the FAA review and authorization
process.

The FAA agrees with the commenters
that the general aviation community
will obtain significant benefits from this
action, including that the rule takes an
important step in removing an approval
process that is no longer justifiable as
pilots equip with advanced NextGen
technology.

Other Comments

One commenter stated that the
proposal was “‘a good start” but did not
go far enough and there should be no
RVSM authorization at all. In the
NPRM, the FAA only proposed to
remove the requirement to submit an
application for RVSM authorization if
an aircraft is equipped with a qualified
ADS-B Out system. The FAA did not
propose to eliminate the authorization
requirement in §§91.180 or 91.706 and
considers the commenter’s
recommendation outside the scope of
this rulemaking. The FAA notes that
ICAO Annex 6 continues to require that
an airplane used to conduct operations
in RVSM airspace be specifically
authorized to conduct those operations
by the State of the operator or State of
registry, as applicable. The annex
further specifies that prior to issuing the
authorization, the issuing State must be
satisfied that the vertical performance of
the airplane meets applicable height-
keeping requirements and that the
operator has instituted appropriate
flightcrew operating procedures and
procedures for continued airworthiness
of the airplane.

One commenter was concerned about
eliminating the authorization due to the
potential for transponder failure and felt
that the FAA should conduct further
review of ADS-B and transponder
failure issues. The FAA notes that the
ADS-B Out equipment requirement in
Section 9(a)(5) is necessary for aircraft
height-keeping performance monitoring
and that failure of an aircraft’s
transponder does not hinder the ability
of the aircraft to maintain the requisite
aircraft height-keeping capability in
RVSM airspace. Transponder failure
procedures in RVSM airspace are
addressed in FAA and ICAO guidance
material.

One commenter stated the use of
ADS-B technology will deconflict
aircraft within RVSM airspace without
the need for expensive altimetry
instruments. The FAA notes that for an
aircraft to be eligible for operations in
RVSM airspace it must meet strict
height-keeping performance standards.
ADS-B Out provides information used
to determine an aircraft’s ASE. ADS-B
alone does not provide operators with
the requisite height-keeping capability
to conduct operations in RVSM airspace
safely. Accordingly, the installation of a
qualified ADS-B Out system in an
aircraft that does not have the altitude-
keeping capability necessary to meet
RVSM performance requirements would
not permit that aircraft to operate in
RVSM airspace.

Recent Regulatory Actions

As discussed in the “Background”
section of this document, RVSM was
implemented regionally in a phased
approach. Section 8 (Airspace
Designation) of Appendix G was
initially designed to be updated
whenever regions added RVSM
airspace. The inability to update these
designations rapidly caused
discrepancies between the airspace
listed in Section 8 of Appendix G and
the airspace in which RVSM had been
applied. Today, however, RVSM has
been established between FL 290 and FL
410 in all flight information regions and
requirements have been harmonized
throughout ICAO member States.

The FAA recently amended the
airspace designations in Section 8 of
Appendix G by only revising the name
of the North Atlantic airspace (82 FR
39660; Aug. 22, 2017). Since the action
in this rule was pending at the time, it
would have been inconsistent for the
FAA to make all the other changes in
that rule while leaving out the change
to Section 8 of Appendix G in
anticipation of the changes made by this
rule. Accordingly, there is no longer a
need to update the airspace designations

listed in Section 8. The amendment to
this section acknowledges RVSM is now
applied worldwide and removes the
detailed RVSM airspace designations
from that section, as proposed.

C. Changes From the NPRM

The FAA has made no changes to the
proposal as set forth in the NPRM other
than minor non-substantive editorial
changes to facilitate publication in the
Code of Federal Regulations.

IV. Regulatory Notices and Analyses

A. Regulatory Evaluation

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 and
Executive Order 13563 direct that each
Federal agency shall propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—-39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, this Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, Local, or Tribal governments, in
the aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995;
current value is $155 million). This
portion of the preamble summarizes the
FAA’s analysis of the economic impacts
of this final rule. We suggest readers
seeking greater detail read the full
regulatory evaluation, a copy of which
we have placed in the docket for this
rulemaking.

In conducting these analyses, the FAA
has determined that this final rule: (1)
Has benefits that justify its costs, (2) is
not an economically “significant
regulatory action” as defined in Section
3(f) of Executive Order 12866, (3) is
“nonsignificant”” as defined in DOT’s
Regulatory Policies and Procedures; (4)
will not have a significant economic
impact on small entities; (5) will not
create unnecessary obstacles to the
foreign commerce of the United States;
and (6) will not impose an unfunded
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mandate on State, Local, or Tribal
governments, or on the private sector by
exceeding the threshold identified
above. These analyses are summarized
below.

i. Who is potentially affected by this
rule?

All operators intending to conduct
operations between FL 290 and FL 410
(RVSM designated Airspace) and have
1,000 feet vertical separation applied.
This applies to operations conducted
under parts 91, 121, 125, and 135.

ii. Assumptions

e Present value estimates based on
OMB guidance using a 7 percent
discount rate.

e The benefits begin to accrue in
2019.

e The analysis period is 5 years from
2019 to 2023.

iii. Benefits and Cost Savings of This
Rule

The final rule will permit an operator
of an aircraft meeting equipment
requirements for operations in RVSM
airspace and equipped with a qualified
ADS-B Out system to operate in RVSM
airspace without requiring application
for a specific authorization. This
rulemaking will eliminate this
application requirement, thereby
reducing both operators’ costs and FAA
workload, while maintaining the

existing level of safety. The biggest
savings comes not from the paperwork
savings but from fuel savings. Currently,
operators without RVSM approval must
operate their airplanes at lower
altitudes.

Total savings during the first 5 years
of the rule’s implementation will be
approximately $34.0 million or $27.5
million present value at 7 percent, with
annualized savings of $6.7 million.

B. Final Regulatory Flexibility
Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354) (RFA) establishes ““‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation.” To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration. The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule has a
significant economic impact on a

24 iirﬂ i "sz*aﬂ

substantial number of small entities. If
the agency determines that it does, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

However, if an agency determines that
a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
Section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear. The FAA
estimates that this rulemaking saves
each affected small entity operating
aircraft equipped with qualified ADS-B
Out systems under part 91 and part 135
$1,630 from not having to apply for an
RVSM authorization and from reduced
fuel cost associated with not being
restricted from RVSM operations while
the authorization is processed. The total
relief of $1,630 for each part 91 and part
135 operator seeking authorization for
aircraft equipped with ADS-B Out is the
sum of the estimated $214 per
application preparation relief, plus the
per aircraft fuel savings estimate of
$1,416. The FAA then compared this
cost saving with a weighted average
aircraft value of representative aircraft
potentially be affected by this rule (See
following table).

Owners of new turbojet or turboprop
airplanes receive a benefit of $1,630 per
new airplane. For new turbojet or
turboprop airplanes whose value
exceeds $3 million, the cost savings of
less than $2,000 is not economically
significant.

If an agency determines that a
rulemaking will not result in a
significant economic impact on a
substantial number of small entities, the
head of the agency may so certify under
Section 605(b) of the RFA. Therefore, as
provided in Section 605(b), the head of
the FAA certifies that this rulemaking
will not result in a significant economic

impact on a substantial number of small
entities.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96—39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103—-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United

States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards, and where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this rule and
determined that it has the same impact
on domestic and international entities
and thus has a neutral trade impact.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
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requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any 1 year by State,
Local, and Tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of $155
million in lieu of $100 million. This
rule does not contain such a mandate;
therefore, the requirements of Title II of
the Act do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public.
According to the 1995 amendments to
the Paperwork Reduction Act (5 CFR
1320.8(b)(2)(vi)), an agency may not
collect or sponsor the collection of
information, nor may it impose an
information collection requirement
unless it displays a currently valid
Office of Management and Budget
(OMB) control number.

As described in the regulatory
evaluation, this rule will relieve the
existing RVSM information collection
burden for certain operators. Under
currently approved information
requirements (OMB 2120-0679),
operators seeking approval to conduct
RVSM operations must submit
application to the FAA for
authorization. This rule change will
eliminate the application requirement
for operators choosing to equip their
aircraft with qualified ADS-B Out
systems. As required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), the FAA will submit
information collection amendments to
OMB for its review after publication of
this final rule. Notice of OMB approval
of this revised information collection
will be published in the Federal
Register.

F. International Compatibility and
Cooperation

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has reviewed the corresponding ICAO
Standards and Recommended Practices
and has identified no differences with
these regulations.

V. Executive Order Determinations

A. Executive Order 13771, Reducing
Regulation and Controlling Regulatory
Costs

This rule is an Executive Order 13771
titled “Reducing Regulation and
Controlling Regulatory Costs,”
deregulatory action. Details on the
estimated costs savings of this rule can
be found in the rule’s economic
analysis.

B. Executive Order 13132, Federalism

The FAA has analyzed this rule under
the principles and criteria of Executive
Order 13132, Federalism. The agency
has determined that this action will not
have a substantial direct effect on the
States, or the relationship between the
Federal Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
will not have Federalism implications.

C. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it will not
be a “significant energy action” under
the executive order and will not be
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

VI. How To Obtain Additional
Information

A. Rulemaking Documents

An electronic copy of a rulemaking
document may be obtained by using the
internet—Search the Federal
eRulemaking Portal (http://
www.regulations.gov);

1. Visit the FAA’s Regulations and
Policies web page at http://
www.faa.gov/regulations_policies/ or

2. Access the Government Printing
Office’s web page at http://
www.gpo.gov/fdsys/.

Copies may also be obtained by
sending a request (identified by notice,
amendment, or docket number of this
rulemaking) to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue SW,
Washington, DC 20591, or by calling
(202) 267-9677.

B. Comments Submitted to the Docket

Comments received may be viewed by
going to hitp://www.regulations.gov and
following the online instructions to
search the docket number for this

action. Anyone is able to search the
electronic form of all comments
received into any of the FAA’s dockets
by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).

C. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires the FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding
this document, may contact its local
FAA official, or the person listed under
the FOR FURTHER INFORMATION CONTACT
heading at the beginning of the
preamble. To find out more about
SBREFA on the internet, visit http://
www.faa.gov/regulations_policies/
rulemaking/sbre act/.

List of Subjects in 14 CFR Part 91

Aircraft, Air traffic control, Aviation
safety.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 91 as follows:

PART 91—GENERAL OPERATING AND
FLIGHT RULES

m 1. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 1155,
40101, 40103, 40105, 40113, 40120, 44101,
44111, 44701, 44704, 44709, 44711, 44712,
44715, 44716, 44717, 44722, 46306, 46315,
46316, 46504, 46506—46507, 47122, 47508,
47528-47531, 47534, Public Law 114-190,
135 Stat. 615 (49 U.S.C. 44703 note); articles
12 and 29 of the Convention on International
Civil Aviation (61 Stat. 1180), (126 Stat. 11).

m 2. Amend Appendix G to part 91:
m a. In Section 1 by revising the
definition of Reduced Vertical
Separation Minimum (RVSM) Airspace;
m b. In Section 2 by revising paragraph
(a);
m c. In Section 3 by revising paragraphs
(a), (b) introductory text, (c)
introductory text, and (c)(2);
m d. In Section 4 by revising paragraphs
(b)(1) and (2) and adding paragraph
(b)(3);
m e. In Section 5 by revising the
introductory text and paragraph (b);
m f. In Section 7 by revising the
introductory text;
m g. By revising Section 8; and
m h. By adding Section 9.

The revisions and additions read as
follows:
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Appendix G to Part 91—Operations in
Reduced Vertical Separation Minimum
(RVSM) Airspace

Section 1. Definitions

Reduced Vertical Separation Minimum
(RVSM) Airspace. Within RVSM airspace, air
traffic control (ATC) separates aircraft by a
minimum of 1,000 feet vertically between FL
290 and FL 410 inclusive. Air-traffic control
notifies operators of RVSM airspace by
providing route planning information.

* * * * *

Section 2. Aircraft Approval

(a) Except as specified in Section 9 of this
appendix, an operator may be authorized to
conduct RVSM operations if the
Administrator finds that its aircraft comply
with this section.

* * * * *

Section 3. Operator Authorization

(a) Except as specified in Section 9 of this
appendix, authority for an operator to
conduct flight in airspace where RVSM is
applied is issued in operations specifications,
a Letter of Authorization, or management
specifications issued under subpart K of this
part, as appropriate. To issue an RVSM
authorization under this section, the
Administrator must find that the operator’s
aircraft have been approved in accordance
with Section 2 of this appendix and the
operator complies with this section.

(b) Except as specified in Section 9 of this
appendix, an applicant seeking authorization
to operate within RVSM airspace must apply
in a form and manner prescribed by the
Administrator. The application must include
the following:

* * * * *

(c) In a manner prescribed by the
Administrator, an operator seeking
authorization under this section must
provide evidence that:

* * * * *

(2) Each pilot has knowledge of RVSM
requirements, policies, and procedures
sufficient for the conduct of operations in
RVSM airspace.

Section 4. RVSM Operations

* * * * *

(b) * * *

(1) The operator is authorized by the
Administrator to perform such operations in
accordance with Section 3 or Section 9 of
this appendix, as applicable.

(2) The aircraft—

(i) Has been approved and complies with
Section 2 this appendix; or

(ii) Complies with Section 9 of this
appendix.

(3) Each pilot has knowledge of RVSM
requirements, policies, and procedures
sufficient for the conduct of operations in
RVSM airspace.

Section 5. Deviation Authority Approval

The Administrator may authorize an
aircraft operator to deviate from the
requirements of §§91.180 or 91.706 for a
specific flight in RVSM airspace if—

* * * * *

(b) At the time of filing the flight plan for
that flight, ATC determines that the aircraft
may be provided appropriate separation and
that the flight will not interfere with, or
impose a burden on, RVSM operations.

* * * * *

Section 7. Removal or Amendment of
Authority

The Administrator may prohibit or restrict
an operator from conducting operations in
RVSM airspace, if the Administrator
determines that the operator is not
complying, or is unable to comply, with this
appendix or subpart H of this part. Examples
of reasons for amendment, revocation, or
restriction include, but are not limited to, an
operator’s:

* * * * *

Section 8. Airspace Designation

RVSM may be applied in all ICAO Flight
Information Regions (FIRs).

Section 9. Aircraft Equipped With Automatic
Dependent Surveillance—Broadcast Out

An operator is authorized to conduct flight
in airspace in which RVSM is applied
provided:

(a) The aircraft is equipped with the
following:

(1) Two operational independent altitude
measurement systems.

(2) At least one automatic altitude control
system that controls the aircraft altitude—

(i) Within a tolerance band of +65 feet
about an acquired altitude when the aircraft
is operated in straight and level flight under
nonturbulent, nongust conditions; or

(ii) Within a tolerance band of +130 feet
under nonturbulent, nongust conditions for
aircraft for which application for type
certification occurred on or before April 9,
1997, that are equipped with an automatic
altitude control system with flight
management/performance system inputs.

(3) An altitude alert system that signals an
alert when the altitude displayed to the
flightcrew deviates from the selected altitude
by more than—

(i) £300 feet for aircraft for which
application for type certification was made
on or before April 9, 1997; or

(ii) £200 feet for aircraft for which
application for type certification is made
after April 9, 1997.

(4) A TCAS II that meets TSO C-119b
(Version 7.0), or a later version, if equipped
with TCAS II, unless otherwise authorized by
the Administrator.

(5) Unless authorized by ATC or the
foreign country where the aircraft is
operated, an ADS-B Out system that meets
the equipment performance requirements of
§91.227 of this part. The aircraft must have
its height-keeping performance monitored in
a form and manner acceptable to the
Administrator.

(b) The altimetry system error (ASE) of the
aircraft does not exceed 200 feet when
operating in RVSM airspace.

Issued under authority provided by 49
U.S.C. 106(f), 40103(b), 40113(a), and

44701(a) in Washington, DC, on December
10, 2018.

Daniel K. Elwell,

Acting Administrator.

[FR Doc. 2018—-27401 Filed 12—20-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101
[Docket No. FDA-2012-N-1210]

Food Labeling; Revision of the
Nutrition and Supplement Facts
Labels; Technical Amendments

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA or we) is
amending the regulations pertaining to
the Nutrition Facts and Supplement
Facts labels. The amendments correct
errors that were made in labeling
examples, restore incorrect deletions,
correct the edition of a reference cited
in the rule, and correct cross-references
to other regulations. This action is
ministerial or editorial in nature.

DATES: This rule is effective December
21, 2018.

FOR FURTHER INFORMATION CONTACT:
Mark Kantor, Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 5001 Campus Dr.,
College Park, MD 20740, 240—402—-2082.

SUPPLEMENTARY INFORMATION:
I. Background

In the Federal Register of May 27,
2016 (81 FR 33742 and 81 FR 34000),
we published two final rules entitled
“Food Labeling: Revision of the
Nutrition and Supplement Facts Labels”
(the Nutrition Facts Label Final Rule)
and “Food Labeling: Serving Sizes of
Foods That Can Reasonably Be
Consumed At One Eating Occasion;
Dual-Column Labeling; Updating,
Modifying, and Establishing Certain
Reference Amounts Customarily
Consumed; Serving Size for Breath
Mints; and Technical Amendments”
(the Serving Size Final Rule). The
Nutrition Facts Label Final Rule revises
the Nutrition Facts label by:

¢ Removing the declaration of “Calories
from fat” because current science supports a
view that the type of fat is more relevant than
overall total fat intake in increased risk of
chronic diseases;
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e requiring the declaration of the gram
amount of “added sugars” in a serving of a
product, establishing a Daily Reference Value
(DRYV), and requiring the percent Daily Value
(DV) declaration for added sugars;

e changing “Sugars” to “Total Sugars” and
requiring that “Includes ‘X’ g Added Sugars”
be indented and declared directly below
“Total Sugars” on the label;

e updating the list of vitamins and
minerals of public health significance. For
example, the Nutrition Facts Label Final Rule
requires the declaration of vitamin D and
potassium and permits, rather than requires,
the declaration of vitamins A and G;

e updating certain reference values used in
the declaration of percent DVs of nutrients on
the Nutrition Facts and Supplement Facts
labels;

o revising the format of the Nutrition Facts
label to increase the prominence of the term
“Calories;”

e removing the requirement for the
footnote table listing the reference values for
certain nutrients for 2,000 and 2,500 calorie
diets;

¢ requiring the maintenance of records to
support the declarations of certain nutrients
under specified circumstances. For example,
because there are no analytical methods that
can distinguish between dietary fiber (soluble
and insoluble fiber) and nondigestible
carbohydrates that do not meet the definition
of dietary fiber; added and naturally
occurring sugars or the various forms of
vitamin E; or folate and folic acid, the
Nutrition Facts Label Final Rule requires
manufacturers to make and keep certain
written records to verify the declarations of
dietary fiber, added sugars, vitamin E, and
folate and folic acid in the labeling of the
food associated with such records. The
Nutrition Facts Label Final Rule requires
these records to be kept for at least 2 years
after introduction or delivery for introduction
of the food into interstate commerce. A
similar requirement exists with respect to
added sugars in foods subject to
nonenzymatic browning and fermentation
because there are no analytical methods that
can determine the amount of added sugar in
specific foods containing added sugars alone
or in combination with naturally occurring
sugars, where the added sugars are subject to
nonenzymatic browning and fermentation.
However, for manufacturers of such foods
who are unable to reasonably approximate
the amount of added sugars in a serving of
food to which the records requirements
apply, the Nutrition Facts Label Final Rule
allows manufacturers to submit a petition to
request an alternative means of compliance;
and

o establishing a compliance date of 2 years
after the Nutrition Facts Label Final Rule’s
effective date, except that manufacturers with
less than $10 million in annual food sales
have a compliance date of 3 years after the
Nutrition Facts Label Final Rule’s effective
date. (In the Federal Register of May 4, 2018
(83 FR 19619), however, we extended the
compliance date for manufacturers with $10
million or more in annual food sales from
July 26, 2018, to January 1, 2020, and the
compliance date for manufacturers with less
than $10 million in annual food sales from
July 26, 2019, to January 1, 2021.)

The Serving Size Final Rule requires all
containers, including containers of products
with “large” reference amounts customarily
consumed (RACCs) (i.e., products with
RACCGs of at least 100 grams (g) or 100
milliliters (mL)), containing less than 200
percent of the RACC to be labeled as a single-
serving container. Except for when certain
exceptions apply, the Serving Size Final Rule
further requires that containers and units that
contain at least 200 percent and up to and
including 300 percent of the RACC be labeled
with a column of nutrition information
within the Nutrition Facts label that lists the
quantitative amounts and percent DVs for the
entire container, in addition to the required
column listing the quantitative amounts and
percent DVs for a serving that is less than the
entire container (i.e., the serving size derived
from the RACC). The Serving Size Final Rule
also updates, modifies, and establishes
RACGs for certain foods and product
categories.

II. Description of the Technical
Amendments

Since we published the two final
rules in the Federal Register, we have
noted or have been made aware of errors
that appeared in the final rules. Most
errors are non-substantive; for example,
§101.9(e)(5) and (6) (21 CFR 101.9(e)(5)
and (6)) show sample Nutrition Facts
labels. The sample labels, however,
differed from the other sample labels in
the Nutrition Facts Label Final Rule in
that the line underneath ““Saturated Fat”
did not extend completely to the left
edge of the label. Through this technical
amendment, we are revising the sample
labels so that the line extends
completely to the left edge of the label.

Other errors reflected inconsistencies
between the Nutrition Facts Label Final
Rule’s requirements and sample labels.
For example, one sample label omitted
information regarding the number of
servings per container and serving size;
both information elements are required.
Through this technical amendment, we
are revising the sample label to include
the missing information.

Three errors resulted in the removal
of preexisting provisions even though
the Nutrition Facts Label Final Rule did
not intend to remove those provisions.
To the contrary, the preamble to the
Nutrition Facts Label Final Rule
discussed the provisions as still
existing. Consequently, the technical
amendment restores those provisions.

Other errors pertained to cross-
references; in some instances, the
Nutrition Facts Label Final Rule and the
Serving Size Final Rule mistakenly
referred to a different provision. In
another instance, the Nutrition Facts
Label Final Rule omitted a cross-
reference to another provision. The
technical amendment corrects the cross-
references.

We describe the amendments in more
detail below.

A. Section 101.9(b) and a Cross-
Reference

Section 101.9(b)(2)(i) provides, in
part, the requirements for serving sizes
for products in discrete units (e.g.,
muffins, sliced products, such as sliced
bread, or individually packaged
products within a multiserving
package). The Serving Size Final Rule
revised § 101.9(b)(2)(i) by removing
paragraph (b)(2)(i)(E) (which had
pertained to the serving size declaration
of individual units in certain
multiserving packages where the
product has a reference amount of 100
grams (or milliliters) or larger) and
redesignated paragraphs (b)(2)(i)(F)
through (I) accordingly (see 81 FR 34000
at 34040). For example,
§101.9(b)(2)(i)(G) was redesignated as
§101.9(b)(2)()(F).

However, the Serving Size Final Rule
neglected to revise a reference to
previous § 101.9(b)(2)(i)(G) that appears
in §101.9(b)(5)(vi) (which pertains to
ounces as a common household
measure, with an appropriate visual
unit of measure, for products that
naturally vary in size). Consequently,
we are revising § 101.9(b)(5)(vi) to refer
to §101.9(b)(2)(i)(F).

B. Section 101.9(c)(2) and Statements
Regarding Saturated Fat, Trans Fat,
Polyunsaturated Fat, and
Monounsaturated Fat

Section 101.9(c)(2) discusses how a
statement of the number of grams of
total fat in a serving must be expressed.
Before we issued the Nutrition Facts
Label Final Rule, § 101.9(c)(2) contained
four subordinate paragraphs that
discussed how the number of grams of
saturated fat, trans fat, polyunsaturated
fat, and monounsaturated fat must be
expressed; these subordinate paragraphs
were numbered as §101.9(c)(2)(i)
through (iv). The Nutrition Facts Label
Final Rule did not amend or revise these
subordinate paragraphs; to the contrary,
in the preamble to the Nutrition Facts
Label Final Rule, we either referred to
them to describe an existing
requirement or expressly stated that we
did not intend to change them (see 81
FR 33742 at 33785, 33860).

Nevertheless, after we published the
Nutrition Facts Label Final Rule, we
learned that § 101.9(c)(2)(i) through (iv)
had been removed from the Code of
Federal Regulations. Because we did not
intend such a result, the technical
amendment restores § 101.9(c)(2)(i)
through (iv).
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C. Section 101.9(c)(6)(i), Fiber, and a
Cross-Reference

Section 101.9(c)(6)(i) discusses,
among other things, specific isolated or
synthetic non-digestible carbohydrates
that we have determined to have
physiological effects that are beneficial
to human health and that must be
included in the calculation of the
amount of dietary fiber. One such
carbohydrate is psyllium husk, and the
Nutrition Facts Label Final Rule
contained a cross-reference to
§101.81(c)(2)(ii)(A)(6) (21 CFR
101.81(c)(2)(ii)(A)(6)).

The cross-reference was in error. The
correct cross-reference is
§101.81(c)(2)(ii)(B)(1), and so we have
revised § 101.9(c)(6)(i) accordingly.

D. Section 101.9(c)(6)(iii), Added
Sugars, and Simplified Format

Section 101.9(c)(6)(iii) discusses how
the “added sugars” statement must
appear. The provision states, among
other things, that if a statement of the
added sugars content is not required
and, as a result, is not declared on the
Nutrition Facts label, then the statement
“Not a significant source of added
sugars”’ must be placed at the bottom of
the table of nutrient values.

However, § 101.9(f) discusses when
the declaration of nutrition information
may be presented in a simplified format.
In general, a simplified format may be
used when a food product contains
insignificant amounts of eight or more
of specific nutrients; these nutrients
include “added sugars.” Therefore, the
technical amendment revises
§101.9(c)(6)(iii) by adding “Except as
provided for in paragraph (f) of this
section,” at the start of the sentence
describing where the statement, “Not a
significant source of added sugars,”
must be placed.

E. Section 101.9(c)(8)(ii) and
Quantitative Weight and

§ 101.9(c)(8)(iv) and Retinol Activity
Equivalents (RAE) and the Order of
Nutrients on the Nutrition Facts Label

Section 101.9(c)(8) establishes
requirements related to the disclosure of
vitamins and minerals on the Nutrition
Facts label. The rule, at § 101.9(c)(8)(ii),
discusses the declaration of vitamins
and minerals as a quantitative amount
by weight and percent of the Reference
Daily Intake (RDI). In the preamble to
the proposed rule to revise the Nutrition
Facts and Supplement Facts labels, we
described the proposed rule as requiring
the declaration of the absolute amounts
for all mandatory and voluntary
vitamins and minerals, in addition to
the requirement for percent DV

declaration; we also said that an
exception to the proposed requirement
would be Nutrition Facts labels for
foods in small packages that have a total
surface area available to bear labeling of
40 or less square inches (79 FR 11880

at 11952, March 3, 2014). The preamble
to the Nutrition Facts Label Final Rule
noted the same exception for smaller
packages (81 FR 33742 at 33946).

However, the codified text
inadvertently omitted the language
creating the exception. Consequently,
we are restoring the exception to
§101.9(c)(8)(ii) so that the declaration of
quantitative weights for these vitamins
and minerals are not required for labels
described in § 101.9(j)(13).

Additionally, § 101.9(c)(8)(ii) contains
a sentence mentioning the statement of
the amount per serving of the vitamins
and minerals ‘“‘as described in this
paragraph.” To clarify the reference of
“this paragraph,” the technical
amendment revises ‘“‘this paragraph” to
read as “‘this paragraph (c)(8)(ii)”.

Our regulations, at § 101.9(c)(8)(iv),
describe, among other things, the units
of measure for certain vitamins and
minerals. The rule lists the nutrients,
their units of measure, and their RDIs in
a table; for vitamin A, the unit of
measure is in micrograms RAE.
Footnote 2 to the table explains that
RAE means retinol activity equivalents
and that 1 microgram RAE equals 1
microgram retinol, 2 microgram
supplemental B-carotene, 12 micrograms
B-carotene, or 24 micrograms o-
carotene, or 24 micrograms B-
cryptoxanthin.

In the preamble to the Nutrition Facts
Label Final Rule, in response to a
comment regarding the unit of measure
for vitamin A, we explained that the
conversions for microgram RAE were 1
retinol activity equivalent (mcg RAE) =
1 mcg retinol, 2 mcg supplemental -
carotene, 12 mcg of dietary B-carotene,
or 24 mcg of other dietary provitamin A
carotenoids (c-carotene or -
cryptoxanthin) (81 FR 33742 at 33913)
(emphasis added). However, we
neglected to insert the word ““dietary”
before B-carotene, o-carotene, and B-
cryptoxanthin in footnote 2.

The technical amendment inserts
“dietary” before B-carotene, c-carotene,
and B-cryptoxanthin in the footnote and
also renumbers the footnote as footnote
3. The renumbering of the footnote is
necessary because the technical
amendment also revises the order of the
nutrients in the table at 21 CFR
101.8(c)(8)(iv); the nutrients were
supposed to be placed in order so that
nutrients that must be disclosed on the
label appear first. However, the
Nutrition Facts Label Final Rule

inadvertently neglected to reorder the
nutrients in the table to reflect the status
of vitamin D, calcium, iron, and
potassium as nutrients that must be
disclosed. As a result of reordering the
nutrients in the table, footnote 2 is now
footnote 3.

F. Section 101.9(d)(1)(iii) and Type Size

Section 101.9(d)(1)(iii) establishes the
type sizes for information on the
Nutrition Facts label. Among other
things, the regulation requires
information required under § 101.9(d)(9)
(regarding the footnote to the Nutrition
Facts label) to be in a type size no
smaller than 6 point.

In the preamble to the Nutrition Facts
Label Final Rule, we discussed how
other information pertaining to
“Amount per serving” and “% Daily
Value” also would be required to be in
a type size no smaller than 6 point (see
81 FR 33742 at 33944 (discussing the
type size for “Amount per serving”) and
81 FR 33742 at 33952 (discussing the
type size for “% Daily Value”)).
However, the codified text at
§101.9(d)(1)(iii) omitted the paragraph
designations for ‘““Amount per serving”
and “% Daily Value,” which are
§101.9(d)(4) and (6), respectively.
Consequently, the technical amendment
adds paragraphs (d)(4) and (6) to the
information that must be in a type size
no smaller than 6 point.

G. Section 101.9(e)(5) and (6) and
Corrections to Sample Labels

Section 101.9(e)(5) and (6) show
sample Nutrition Facts labels. The
sample labels illustrate how dual
column labels might appear. Some
sample labels, however, differed from
the other sample labels in the Nutrition
Facts Label Final Rule in that the line
underneath ““Saturated Fat” did not
extend completely to the left edge of the
label.

The technical amendment revises the
sample labels so that the line extends
completely to the left edge of the label.

In §101.9(e)(5), the revised sample
label also changes the value for
potassium from 45 mg to 40 mg because
the declaration of potassium is to be
expressed to the nearest 10 mg.
increment.

Additionally, in § 101.9(e)(6)(i), we
have revised the title for one sample
label from ‘“Dual Column Display” to
“Dual Column Display, Per Serving and
Per Container.” This revised title should
help distinguish this sample label from
the other sample label in § 101.9(e)(6)(i).
As for the other sample label titled
“Dual Columns, Per Serving and Per
Unit”), the sample label inadvertently
omitted information regarding the
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servings per container and serving size.
The technical amendment revises the
sample label for “Dual Columns, Per
Serving and Per Unit” to include
information on servings per container
and serving size.

In §101.9(e)(6)(ii), the sample label
appeared blurred or difficult to read
when printed in the Federal Register.

The technical amendment substitutes
a better quality image for the sample
label. There are no changes to the
contents of the sample label itself.

H. Section 101.9(j)(13) and Addresses or
Phone Numbers for Obtaining Required
Nutrition Information and the Exception
for Certain Individual Serving Size
Packages

Section 101.9(j)(13)(i) discusses
requirements for foods in small
packages. The Nutrition Facts Label
Final Rule revised § 101.9(j)(13)(i) so
that the Nutrition Facts label on small
packages would not be required to bear
a footnote explaining what the “% Daily
Value” means and manufacturers could
voluntarily include an abbreviated
footnote of “% DV = % Daily Value” in
a type size no smaller than 6 point.

In revising § 101.9(j)(13)(i), we did not
intend to affect the preexisting
paragraphs at § 101.9(j)(13)(i)(A), which
pertains to the use of an address or
telephone number where consumers can
obtain required information, and
§101.9(j)(13)(i)(B), which pertains to an
exception for certain individual serving
size packages of food. After we issued
the Nutrition Facts Label Final Rule, we
were informed that both paragraphs
(j)(13)(1)(A) and (B) had, nevertheless,
been deleted. Because we did not intend
such a result, we are restoring
paragraphs (j)(13)(i)(A) and (B) to
§101.9(j)(13)(i) and also correcting an
error in §101.9(j)(13)(i)(B) by replacing
the reference to “§ 101.2(c)(5)” with
“§101.2(c)(2).” The correction is
necessary because § 101.2(c)(5) does not
exist, and the correct reference is to
§101.2(c)(2).

1. Section 101.36 and Corrections to the
Spelling of Phosphorus, the Listing of
Potassium, the Size of Calories, and a
Cross-Reference

Section 101.36(b)(2)(i)(B) (21 CFR
101.36(b)(2)(i)(B)) names dietary
ingredients that are to be declared on
the Supplement Facts label. The
Nutrition Facts Label Final Rule
incorrectly spelled phosphorus as
“phosphorous,” so the technical
amendment uses the correct spelling.
Additionally, we have replaced
“Vitamin A” with “vitamin A” for
purposes of punctuation.

Section 101.36(b)(2)(ii)(B) discusses
how the amounts of vitamins and
minerals must be declared on the
Supplement Facts label. In brief, the
regulation states that the amounts of
vitamins and minerals, excluding
sodium and potassium, must be the
amount of vitamin or mineral included
in one serving of the product, using the
units of measurement and levels of
significance given in § 101.9(c)(8)(iv).
The exclusion regarding potassium was
based originally on the fact that there
was no RDI value for potassium. The
technical amendment deletes “and
potassium” from the exclusion in
§101.36(b)(2)(ii)(B) because
§101.9(c)(8)(iv), among other things,
does set forth the RDI, nomenclature,
and unit of measure for potassium.
Thus, because §101.9(c)(8)(iv) sets forth
an RDI and units of measure for
potassium, the exclusion for potassium
in §101.36(b)(2)(ii)(B) is no longer
appropriate.

Section 101.36(e) discusses type sizes
for certain information on the
Supplement Facts label. The rule
specifies a minimum type size for
footnotes (among other things) and gives
an example of a footnote statement.
However, the example, ‘“Percent Daily
Values are based on a 2,000 calorie
diet,” was missing a quotation mark.
The technical amendment restores the
missing quotation mark for the phrase
“Percent Daily Values are based on a
2,000 calorie diet.”

Additionally, § 101.36(e) contains a
sentence specifying the font size for
“Calories” and the heading “‘Calories”
and the actual number of calories per
serving. This sentence, however, should
have been removed from the codified
text because, as we stated in our
response to comment 483 in the
Nutrition Facts Label Final Rule, many
dietary supplement products may
contribute a negligible amount of
calories (81 FR 33742 at 33939). We
stated that the Nutrition Facts Label
Final Rule does not require information
about calories to be displayed in a larger
type size or highlighted on any
Supplement Facts labels (id.). Therefore,
we are removing the sentence regarding
the font size and highlighting for
“Calories” and the actual number of
calories from § 101.36(e).

J. Section 101.36 and Sample Labels

Section 101.36(e)(11) shows two
samples of Supplement Facts labels.
The sample label in paragraph (e)(11)(ii)
has an ingredient list that has “Sucrose”
as the first ingredient.

The correct term, however, is “sugar”
instead of ‘““‘sucrose,” so the technical

amendment replaces “Sucrose” with
“Sugar” in the sample label.

The sample label in paragraph
(e)(11)(iv) has an entry of 0 grams of
trans fat.

The technical amendment removes
the trans fat line from the sample label
because certain dietary ingredients or
subcomponents, including trans fat, that
are not present or are present in
amounts that can be declared as zero,
must not be declared on the Supplement
Facts label (see § 101.36(b)(2)).

The sample label in paragraph (e)(12)
contained two errors. The sample label
incorrectly placed choline after
potassium when, under
§101.36(b)(2)(i)(B), choline should
appear after pantothenic acid.
Additionally, the sample label
incorrectly gave a value for potassium.
Under §101.36(b)(2), vitamins and
minerals cannot be declared on the
Supplement Facts label that are not
present, or that are present in amounts
that can be declared as zero in § 101.9(c)
(such as amounts corresponding to less
than 2 percent of the RDI for the
nutrient). In the sample label that
appeared in the Nutrition Facts Label
Final Rule, the level for potassium was
less than 2 percent of the RDI.
Consequently, the technical amendment
revises the sample label to provide a
level of potassium that would cause
potassium to be listed on the
Supplement Facts label.

K. Appendix B and Examples of Graphic
Enhancements Used by FDA

The regulations at part 101 (21 CFR
part 101) contain several appendices.
One appendix, identified as Appendix B
and entitled “Examples of Graphic
Enhancements used by the FDA,”
illustrates various features of the
Nutrition Facts label and identifies type
sizes, fonts, and other specifications that
we use in our illustrations of the
Nutrition Facts label.

When we issued the Nutrition Facts
Label Final Rule, we did not update
Appendix B to correspond to the
Nutrition Facts Label Final Rule’s new
and revised requirements. The technical
amendment, therefore, updates
Appendix B so that the illustration
corresponds to the Nutrition Facts Label
Final Rule. The updated image also
changes the value for potassium from
235 mg to 240 mg; the change to 240 mg
is consistent with the rounding
increments used for potassium when a
serving contains greater than 140 mg of
potassium. In such cases, the declared
value is rounded to the nearest 10 mg
increment.
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II1. The Administrative Procedure Act

Publication of this document
constitutes final action of these changes
under the Administrative Procedure Act
(APA) (5 U.S.C. 553). Under 5 U.S.C.
553(b)(3)(B) of the APA, an Agency may,
for good cause, find (and incorporate the
finding and a brief statement of reasons
in the rules issued) that notice and
public comment procedure on a rule is
impracticable, unnecessary, or contrary
to the public interest. We have
determined that notice and public
comment are unnecessary because these
amendments only make technical or
non-substantive changes, such as
correcting sample labels, correcting
cross-references, and restoring
provisions that were never intended to
be removed. For these reasons, we have
determined that publishing a notice of
proposed rulemaking and providing
opportunity for public comment is
unnecessary.

In addition, FDA finds good cause for
these amendments to become effective
on the date of publication of this action.
The APA allows an effective date less
than 30 days after publication as
provided by an Agency for good cause
found and published with the rule (5
U.S.C. 553(d)(3)). A delayed effective
date is unnecessary in this case because
the amendments do not impose any new
regulatory requirements on affected
parties. As a result, affected parties do
not need time to prepare before the rule
takes effect. Therefore, we find good
cause for this correction to become
effective on the date of publication of
this action.

IV. Paperwork Reduction Act of 1995

This final rule refers to previously
approved collections of information
found in FDA regulations. These
collections of information are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). The collections of information in
part 101 have been approved under
OMB control number 0910-0381.

V. Analysis of Environmental Impact

We have determined under 21 CFR
25.30(h) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

VI. Federalism

We have analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not

contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, we
conclude that the rule does not contain
policies that have federalism
implications as defined in the Executive
order and, consequently, a federalism
summary impact statement is not
required.

VII. Executive Order 13175:
Consultation and Coordination With
Indian Tribal Governments

We have analyzed this rule in
accordance with the principles set forth
in Executive Order 13175. We have
determined that the rule does not
contain policies that have substantial
direct effects on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.
Accordingly, we conclude that the rule
does not contain policies that have
tribal implications as defined in the
Executive Order and, consequently, a
tribal summary impact statement is not
required.

List of Subjects in 21 CFR Part 101

Food labeling, Incorporation by
reference, Nutrition, Reporting and
recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 101 is
amended as follows:

PART 101—FOOD LABELING

m 1. The authority citation for part 101
continues to read as follows:

Authority: 15 U.S.C. 1453, 1454, 1455; 21
U.S.C. 321, 331, 342, 343, 348, 371; 42 U.S.C.
243, 264, 271.
m2.In§101.9:

m a. Revise paragraph (b)(5)(vi);

m b. Add paragraphs (c)(2)(i) through
(iv);

m c. Revise paragraphs (c)(6)(i)
introductory text, (c)(6)(iii), (c)(8)(ii)
introductory text, (c)(8)(iv), [d)[ )(iii),
(e)(5), and (e)(6)(i) and (ii); an

m d. Add paragraphs (j )(13)[1](A) and
(B).

The revisions and additions read as
follows:

§101.9 Nutrition labeling of food.
* * * * *

(b) * % %

(5) * * %

(vi) Ounces with an appropriate
visual unit of measure, as described in
paragraph (b)(5)(iii) of this section, may
be used for products that naturally vary
in size as provided for in paragraph
(b)(2)(1)(F) of this section.

* * * * *

(C) * % %

(2) * Kk %

(i) “Saturated fat,” or “Saturated”: A
statement of the number of grams of
saturated fat in a serving defined as the
sum of all fatty acids containing no
double bonds, except that label
declaration of saturated fat content
information is not required for products
that contain less than 0.5 gram of total
fat in a serving if no claims are made
about fat, fatty acid, or cholesterol
content, and if “calories from saturated
fat” is not declared. Except as provided
for in paragraph (f) of this section, if a
statement of the saturated fat content is
not required and, as a result, not
declared, the statement ‘“Not a
significant source of saturated fat”’ shall
be placed at the bottom of the table of
nutrient values. Saturated fat content
shall be indented and expressed as
grams per serving to the nearest 0.5
gram (%2) gram increment below 5 grams
and to the nearest gram increment above
5 grams. If the serving contains less than
0.5 gram, the content shall be expressed
as zero.

(ii) “Trans fat” or “Trans’: A
statement of the number of grams of
trans fat in a serving, defined as the sum
of all unsaturated fatty acids that
contain one or more isolated (i.e.,
nonconjugated) double bonds in a trans
configuration, except that label
declaration of trans fat content
information is not required for products
that contain less than 0.5 gram of total
fat in a serving if no claims are made
about fat, fatty acid or cholesterol
content. The word ‘“‘trans” may be
italicized to indicate its Latin origin.
Trans fat content shall be indented and
expressed as grams per serving to the
nearest 0.5 (/2)-gram increment below 5
grams and to the nearest gram increment
above 5 grams. If the serving contains
less than 0.5 gram, the content, when
declared, shall be expressed as zero.
Except as provided for in paragraph (f)
of this section, if a statement of the trans
fat content is not required and, as a
result, not declared, the statement ‘““‘Not
a significant source of trans fat” shall be
placed at the bottom of the table of
nutrient values.

(iii) “Polyunsaturated fat” or “Poly-
unsaturated” (VOLUNTARY): A
statement of the number of grams of
polyunsaturated fat in a serving defined
as cis,cis-methylene-interrupted
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polyunsaturated fatty acids may be
declared voluntarily, except that when
monounsaturated fat is declared, or
when a claim about fatty acids or
cholesterol is made on the label or in
labeling of a food other than one that
meets the criteria in § 101.62(b)(1) for a
claim for ““fat free,” label declaration of
polyunsaturated fat is required.
Polyunsaturated fat content shall be
indented and expressed as grams per
serving to the nearest 0.5 (2) gram
increment below 5 grams and to the
nearest gram increment above 5 grams.
If the serving contains less than 0.5
gram, the content shall be expressed as
ZEro.

(iv) “Monounsaturated fat” or
“Monounsaturated” (VOLUNTARY): A
statement of the number of grams of
monounsaturated fat in a serving
defined as cis-monounsaturated fatty
acids may be declared voluntarily
except that when polyunsaturated fat is
declared, or when a claim about fatty
acids or cholesterol is made on the label
or in labeling of a food other than one
that meets the criteria in §101.62(b)(1)
for a claim for “fat free,” label
declaration of monounsaturated fat is
required. Monounsaturated fat content
shall be indented and expressed as
grams per serving to the nearest 0.5 ('/2)
gram increment below 5 grams and to
the nearest gram increment above 5
grams. If the serving contains less than
0.5 gram, the content shall be expressed

as Zero.
* * * * *

6 * x %

(i) “Dietary fiber”’: A statement of the
number of grams of total dietary fiber in
a serving, indented and expressed to the
nearest gram, except that if a serving
contains less than 1 gram, declaration of
dietary fiber is not required or,
alternatively, the statement “Contains
less than 1 gram” or “less than 1 gram”
may be used, and if the serving contains
less than 0.5 gram, the content may be
expressed as zero. Dietary fiber is
defined as non-digestible soluble and
insoluble carbohydrates (with 3 or more
monomeric units), and lignin that are
intrinsic and intact in plants; isolated or
synthetic non-digestible carbohydrates
(with 3 or more monomeric units)
determined by FDA to have
physiological effects that are beneficial
to human health. Except as provided for
in paragraph (f) of this section, if dietary
fiber content is not required, and as a
result not declared, the statement “Not
a significant source of dietary fiber”
shall be placed at the bottom of the table
of nutrient values in the same type size.
The following isolated or synthetic
nondigestible carbohydrate(s) have been

determined by FDA to have
physiological effects that are beneficial
to human health and, therefore, shall be
included in the calculation of the
amount of dietary fiber: [beta]-glucan
soluble fiber (as described in
§101.81(c)(2)(ii)(A)), psyllium husk (as
described in §101.81(c)(2)(ii)(B)(1)),
cellulose, guar gum, pectin, locust bean
gum, and
hydroxypropylmethylcellulose. The
manufacturer must make and keep
records in accordance with paragraphs
(g)(10) and (11) of this section to verify
the declared amount of dietary fiber in
the label and labeling of food when a
mixture of dietary fiber, and added
nondigestible carbohydrate(s) that does
not meet the definition of dietary fiber,
is present in the food.

* * * * *

(iii) “Added Sugars”: A statement of
the number of grams of added sugars in
a serving, except that label declaration
of added sugars content is not required
for products that contain less than 1
gram of added sugars in a serving if no
claims are made about sweeteners,
sugars, added sugars, or sugar alcohol
content. Except as provided for in
paragraph (f) of this section, if a
statement of the added sugars content is
not required and, as a result, not
declared, the statement ‘“Not a
significant source of added sugars” shall
be placed at the bottom of the table of
nutrient values in the same type size.
Added sugars are either added during
the processing of foods, or are packaged
as such, and include sugars (free, mono
and disaccharides), sugars from syrups
and honey, and sugars from
concentrated fruit or vegetable juices
that are in excess of what would be
expected from the same volume of 100
percent fruit or vegetable juice of the
same type, except that fruit or vegetable
juice concentrated from 100 percent
juices sold to consumers, fruit or
vegetable juice concentrates used
towards the total juice percentage label
declaration under § 101.30 or for Brix
standardization under § 102.33(g)(2) of
this chapter, fruit juice concentrates
which are used to formulate the fruit
component of jellies, jams, or preserves
in accordance with the standard of
identities set forth in §§150.140 and
150.160 of this chapter, or the fruit
component of fruit spreads shall not be
labeled as added sugars. Added sugars
content shall be indented under Total
Sugars and shall be prefaced with the
word “Includes” followed by the
amount (in grams) “Added Sugars”
(“Includes ‘X’ g Added Sugars”). It shall
be expressed to the nearest gram, except
that if a serving contains less than 1

gram, the statement “Contains less than
1 gram” or ‘“‘less than 1 gram” may be
used as an alternative, and if the serving
contains less than 0.5 gram, the content
may be expressed as zero. When a
mixture of naturally occurring and
added sugars is present in the food, and
for specific foods containing added
sugars, alone or in combination with
naturally occurring sugars, where the
added sugars are subject to fermentation
and/or non-enzymatic browning, the
manufacturer must make and keep
records in accordance with paragraphs
(g)(10) and (11) of this section to verify
the declared amount of added sugars in
the label and labeling of food.

* * * * *

(8)* * %

(ii) The declaration of vitamins and
minerals as a quantitative amount by
weight and percent of the RDI shall
include vitamin D, calcium, iron, and
potassium in that order, for infants
through 12 months, children 1 through
3 years of age, pregnant women,
lactating women, and adults and
children 4 or more years of age, except
quantitative weights for these vitamins
and minerals are not required for labels
described in paragraph (j)(13) of this
section. The declaration of folic acid
shall be included as a quantitative
amount by weight when added as a
nutrient supplement or a claim is made
about the nutrient. The declaration of
vitamins and minerals in a food, as a
quantitative amount by weight and
percent of the RDI, may include any of
the other vitamins and minerals listed
in paragraph (c)(8)(iv) of this section.
The declaration of vitamins and
minerals shall include any of the other
vitamins and minerals listed in
paragraph (c)(8)(iv) of this section as a
statement of the amount per serving of
the vitamins and minerals as described
in this paragraph (c)(8)(ii), calculated as
a percent of the RDI and expressed as a
percent of the Daily Value, when they
are added as a nutrient supplement, or
when a claim is made about them,
unless otherwise stated as quantitative
amount by weight and percent of the
Daily Value. Other vitamins and
minerals need not be declared if neither
the nutrient nor the component is
otherwise referred to on the label or the
labeling or advertising and the vitamins
and minerals are:

* * * * *

(iv) The following RDIs,
nomenclature, and units of measure are
established for the following vitamins
and minerals which are essential in
human nutrition:
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RDI
Adults and Infants 1 Children 1 wz:ggrqa;r:d
Nutrient Unit of measure children > 4 through 12 through 3 lactating
years months years women

Vitamin D .....cccoeiieiiins Micrograms (MCQ) 2 .....coveceerreeeenreneenreneesee e 20 10 15 15
Calcium .... | Milligrams (mg) 1,300 260 700 1,300
(1] o IR Milligrams (mg) 18 11 7 27
Potassium ........ccccceeenee. Milligrams (mg) 4,700 700 3,000 5,100
Vitamin A Micrograms RAE 3 (mcg) .... 900 500 300 1,300
Vitamin C Milligrams (MQ) ...ccoovveenens 90 50 15 120
Vitamin E Milligrams (mg) 4 .... 15 5 6 19
Vitamin K Micrograms (MCQ) ......ccoovverriieiniiiee e 120 2.5 30 90
Thiamin ....ccccoeiiiiiiee Milligrams (M) .eocvereeeeerieeereeese e 1.2 0.3 0.5 1.4
Riboflavin .. Milligrams (mg) ......... 1.3 0.4 0.5 1.6
Niacin ........ Milligrams NE5 (mg) . 16 4 6 18
Vitamin Bs . Milligrams (MQ@) ...ccooovveenens 1.7 0.3 0.5 2.0
Folate® ......... Micrograms DFE 7 (mcg) .... 400 80 150 600
Vitamin B> Micrograms (mcg) ............... 2.4 0.5 0.9 2.8
Biotin ....ccccceeiiine Micrograms (mcg) ..... 30 6 8 35
Pantothenic acid . Milligrams (mg) ...... 5 1.8 2 7
Phosphorus ......... Milligrams (mg) ...... 1,250 275 460 1,250
lodine ............ Micrograms (mcg) ..... 150 130 90 290
Magnesium ... Milligrams (mg) ...... 420 75 80 400
ZinC ...ocennen. Milligrams (mg) ...... 11 3 3 13
Selenium ... .... | Micrograms (mcg) .. 55 20 20 70
COPPEr ..eeveveeieieieesieeene Milligrams (MQ) ..ocveevveeiieieieee e 0.9 0.2 0.3 1.3
Manganese Milligrams (MQ) .eocveveerereerereeereese e 2.3 0.6 1.2 2.6
Chromium ........ Micrograms (mcg) 35 5.5 11 45
Molybdenum ... Micrograms (mcg) 45 3 17 50
Chloride ........... .... | Milligrams (mg) ...... 2,300 570 1,500 2,300
Choline .....ccoeviieieiiinne Milligrams (MQ) .eocveveerereerereeereese e 550 150 200 550
Protein ....ccccoviieviiiiiene Grams (g) «eeeveerreemmeemeerreeniee e N/A 11 N/A 871

1RDIs are based on dietary reference intake recommendations for infants through 12 months of age.

2The amount of vitamin D may, but is not required to, be expressed in international units (IU), in addition to the mandatory declaration in mcg.
Any declaration of the amount of vitamin D in IU must appear in parentheses after the declaration of the amount of vitamin D in mcg.

3RAE = Retinol activity equivalents; 1 microgram RAE = 1 microgram retinol, 2 microgram supplemental -carotene, 12 micrograms dietary -

carotene, or 24 micrograms dietary o-carotene, or dietary 24 micrograms dietary -cryptoxanthin.

41 mg a-tocopherol (label claim) = 1 mg a-tocopherol = 1 mg RRR- a-tocopherol = 2 mg all rac-o-tocopherol.
5NE = Niacin equivalents, 1 mg NE = 1 mg niacin = 60 milligrams tryptophan.
6“Folate” and “Folic Acid” must be used for purposes of declaration in the labeling of conventional foods and dietary supplements. The dec-
laration for folate must be in mcg DFE (when expressed as a quantitative amount by weight in a conventional food or a dietary supplement), and
percent DV based on folate in mcg DFE. Folate may be expressed as a percent DV in conventional foods. When folic acid is added or when a

claim is made about the nutrient, folic acid must be declared in parentheses, as mcg of folic acid.

7DFE = Dietary Folate Equivalents; 1 DFE = 1 mcg naturally occurring folate = 0.6 mcg folic acid.
8Based on the reference caloric intake of 2,000 calories for adults and children aged 4 years and older, and for pregnant women and lactating

women.
(d))* * *

(iii) Information required in
paragraphs (d)(7) and (8) of this section
shall be in type size no smaller than 8
point. Information required in
paragraph (d)(5) of this section for the
“Calories” declaration shall be
highlighted in bold or extra bold and
shall be in a type size no smaller than
16 point except the type size for this
information required in the tabular
displays as shown in paragraphs (d)(11),
(e)(6)(ii), and (j)(13)(ii)(A)(1) of this

section and the linear display for small
packages as shown in paragraph
(j)(13)(ii)(A)(2) of this section shall be in
a type size no smaller than 10 point.
The numeric amount for the information
required in paragraph (d)(5) of this
section shall also be highlighted in bold
or extra bold type and shall be in a type
size no smaller than 22 point, except the
type size for this information required
for the tabular display for small
packages as shown in paragraph
(j7)(13)(ii)(A)(1) of this section, and for
the linear display for small packages as

shown in paragraph (j)(13)(ii)(A)(2) of
this section no smaller than 14 point.
The information required in paragraphs
(d)(4), (6), and (9) of this section shall
be in a type size no smaller than 6 point.
When provided, the information
described in paragraph (d)(10) of this
section shall be in a type size no smaller
than 6 point.

* * * * *

(e) * x %

(5) The following sample label
illustrates the provisions of paragraph
(e) of this section:
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Dual Columns, Two Forms of the Same Food
Nutrition Facts

12 servings per container
Serving size 1/4 cup dry mix (449g)
Per 1/4 cup Per baked
dry mix portion
Calories 170 300
% DV* % DV*
Total Fat 1.5g 2% | 16g 21%
Saturated Fat 1g 5%  5g 25%
Trans Fat Og 0g
Cholesterol Omg 0% | 60mg 20%
Sodium 300mg 13% | 375mg 16%
Total Carb. 36g 13% | 369 13%
Dietary Fiber <ig 2% | <1g 2%
Total Sugars 18g 18g
Incl. Added Sugars | 18g 36%  18g 36%
Protein 29 3g
s T R
Vitamin D Omcg 0% | Omcg 0%
Calcium 100mg 8% | 100mg 8%
Iron img 6% | 1mg 6%
Potassium 40mg 0% | 40mg 0%
e rrm——
* The % Daily Value (DV) tells you how much a nutrient in a serving of
food contributes to a daily diet. 2,000 calories a day is used for general
nutrition advice.
(6) * * * information on other nutrients by a bar ~ iron, and potassium as shown in the

and shall be arrayed vertically in the
following order: Vitamin D, calcium,

(i) Nutrient information for vitamins following sample labels.

and minerals shall be separated from



Federal Register/Vol. 83, No. 245/Friday, December 21, 2018/Rules and Regulations 65501

Dual Column Display, Per Serving and Per Container

Nutrition Facts
2 servings per container
Serving size 1 cup (255g)
Per serving Per container
Calories 220 440
% DV* % DV*
Total Fat 5g 6%  10g 13%
Saturated Fat 29 10% | 4g 20%
Trans Fat Og 0g
Cholesterol 15mg 5%  30mg 10%
Sodium 240mg 10%  480mg 21%
Total Carb. 35¢g 13% | 70g 25%
Dietary Fiber 6g 21% 129 43%
Total Sugars 79 14g
Incl. Added Sugars | 49 8% 8g 16%
Protein 99 18g
EEEEEmEEEE EEEREEEE EEEEEE
Vitamin D 5mcg 25% | 10mcg 50%
Calcium 200mg 15% | 400mg 30%
Iron img 6% | 2mg 10%
Potassium 470mg 10% | 940mg 20%
* The % Daily Value (DV) tells you how much a nutrient in a serving of
food contributes to a daily diet. 2,000 calories a day is used for general
nutrition advice.
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Dual Columns, Per Serving and Per Unit

Nutrition Facts
12 servings per container
Serving size 1/2 muffin (144g)
Per 1/2 muffin Per 1 muffin
Calories 380 760
% DV* % DV*
Total Fat 16g 21% | 32¢g 41%
Saturated Fat 3g 15% | 6g 30%
Trans Fat Og Og
Cholesterol 50mg 17% | 100mg 33%
Sodium 480mg 21% | 960mg 42%
Total Carb. 569 20% | 1129 41%
Dietary Fiber 29 7% | 49 14%
Total Sugars 32g 649
Incl. Added Sugars = 30g 60% | 60g 120%
Protein 3g 69
= §
Vitamin D 0.1mcg 0% | 0.2mcg 2%
Calcium 40mg 4% | 80mg 6%
lron 2mg 10% | 4mg 20%
Potassium 190mg 4% | 380mg 8%
* The % Daily Value (DV) telis you how much a nutrient in a serving of
food contributes to a daily diet. 2,000 calories a day is used for general
nutrition advice.

(ii) The following sample label
illustrates the provisions of paragraphs

(b)(2)1)(D) and (b)(12)(@d) of this section
for labels that use the tabular display.

Tabular Dual Column Display

W Per serving Por container Per sorving Per container
Nutrltlon % DV* % DV* % DV* % DV*
Fact S Total Fat 5g 6% 10g 13% | Total Carb. 359 13% 70g 25%

- - Saturated Fat 2g 10% 4g 20% Dietary Fiber g 21% 12g 43%
2 servings per container Trans Fat 0g 0g Total Sugars 79 14g
Serving size
1 cup (255g) Cholesterol 15mg 5% 30mg 10% Incl. Added Sugars 4g 8% B8g 16%
Calori Sodium 240mg 10% 480mg 21% | Protein 9g 18g

alories T
Vitamin D 5mcg 25% 10mcg 50% | lron img 6% 2mg 10%

220 440 Calcium 200mg 15% 400mg 30% | Potassium 470mg 10% 940mg 20%
per serving | per container *The % Daily Value (DV} telis you how much a nutrient in a serving of food contributes 1o a daily diet. 2,000 calories a day is used for general nutrition advice

* * * * *

(') * * %

(13)@ * * *

(A) The manufacturer, packer, or
distributor shall provide on the label of
packages that qualify for and use this
exemption an address or telephone
number that a consumer can use to
obtain the required nutrition
information (e.g., “For nutrition
information, call 1-800-123—-4567"").

(B) When such products bear
nutrition labeling, either voluntarily or
because nutrition claims or other

nutrition information is provided, all
required information shall be in type
size no smaller than 6 point or all
upper-case type of 1-16 inches
minimum height, except that individual
serving-size packages of food served
with meals in restaurants, institutions,
and on board passenger carriers, and not
intended for sale at retail, may comply
with §101.2(c)(2).

* * * * *

m 3.In § 101.36 revise paragraphs
(b)(2)(i)(B) introductory text,

(b)(2)(ii)(B), (e) introductory text,
(e)(11)(ii) and (iv), and (e)(12) to read as
follows:

§101.36 Nutrition labeling of dietary
supplements.
* * * * *

(b) L

(2) I

(i) * % %

(B) The names of dietary ingredients
that are declared under paragraph
(b)(2)(1) of this section shall be
presented in a column aligned on the
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left side of the nutritional label in the
order and manner of indentation
specified in § 101.9(c), except that
calcium and iron shall follow choline,
and sodium and potassium shall follow
chloride. This results in the following
order for vitamins and minerals:
Vitamin A, vitamin C, vitamin D,
vitamin E, vitamin K, thiamin,
riboflavin, niacin, vitamin B6, folate and
folic acid, vitamin B12, biotin,
pantothenic acid, choline, calcium, iron,
phosphorus, iodine, magnesium, zinc,
selenium, copper, manganese,
chromium, molybdenum, chloride,
sodium, potassium, and fluoride. The
(b)(2)-dietary ingredients shall be listed
according to the nomenclature specified
in §101.9 or in paragraph (b)(2)(i)(B)(2)
of this section.

* * * * *

(li) EE

(B) The amounts of vitamins and
minerals, excluding sodium, shall be the
amount of the vitamin or mineral
included in one serving of the product,
using the units of measurement and the
levels of significance given in
§101.9(c)(8)(iv), except that zeros
following decimal points may be
dropped, and additional levels of
significance may be used when the
number of decimal places indicated is
not sufficient to express lower amounts
(e.g., the RDI for zinc is given in whole
milligrams (mg), but the quantitative
amount may be declared in tenths of a
mg). The amount of vitamin D may, but
is not required to, be expressed in IUs,
in addition to the mandatory declaration
in mcg. Any declaration of the amount
of vitamin D in IUs must appear in

parentheses after the declaration of the

amount of vitamin D in mcg.
* * * * *

(e) Except as provided for small and
intermediate sized packages under
paragraph (h)(3)(i)(2) of this section,
information other than the title,
headings, and footnotes shall be in
uniform type size no smaller than 8
point. Type size no smaller than 6 point
may be used for column headings (e.g.,
“Amount Per Serving” and “% Daily
Value”) and for footnotes (e.g., ‘“Percent
Daily Values are based on a 2,000
calorie diet”).

(11) * % %

(ii) Multiple vitamins for children and
adults (excludes Servings Per Container
which is stated in the net quantity of
contents declaration):

Supplement Facts

Serving Size 1 Tablet

% Daily Value

% Daily Value

for Children for Adults and

1 through 3 Children 4 or more
Amount Per Serving Years of Age Years of Age
Calories 5
Total Carbohydrate 19 <1%™* <1%*

Total Sugars 1g 1 1
Includes 1g Added Sugars 4% 2%"
Vitamin A (50% as beta-carotene) 450 mcg 150% 50%
Vitamin C 60 mg 400% 67%
Vitamin D 20 meg 133% 100%
Vitamin E 8 mg 133% 53%
Thiamin 0.9 mg 180% 75%
Riboflavin 0.9 mg 180% 69%
Niacin 11.2mg 187% 70%
Vitamin Bs 0.9 mg 180% 53%
Folate 300 meg DFE 200% 75%
(180 mcg folic acid)

Vitamin Bi» 2.0 mcg 222% 83%

|
" Percent Daily Values are based on a 2,000 calorie diet.

** Percent Daily Values are based on a 1,000 calorie diet.
t Daily Value not established.

Other ingredients: Sugar, sodium ascorbate, gelatin, maltodextrin, dl-alpha tocopheryl
acetate, niacinamide, magnesium stearate, Yellow 6, artificial colors, stearic acid, palmitic
acid, artificial flavors, pyridoxine hydrochloride, thiamin mononitrate, vitamin A acetate,
cholecalciferol, and cyanocobalamin.

(iv) Dietary supplement containing
dietary ingredients with and without
RDIs and DRVs:
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Serving Size 1 Capsule
Servings Per Container 100
e
Amount Per Capsule % Daily Value
Calories 20
Total Fat2 g 3%"
Saturated Fat05g 3%"
Polyunsaturated Fat 1 g 1
Monounsaturated Fat 0.5 g 1
Vitamin A 765 mcg 85%
Vitamin D 21 mcg 105%
Omega-3 fatty acids 0.5 g t
a0
* Percent Daily Values are based on a 2,000 calorie diet.
t Daily Value not established.
Ingredients: Cod liver oil, gelatin, water, and glycerin.
* * * * *

(12) If space is not adequate to list the
required information as shown in the
sample labels in paragraph (e)(11) of
this section, the list may be split and

continued to the right as long as the
headings are repeated. The list to the
right must be set off by a line that
distinguishes it and sets it apart from

the dietary ingredients and percent of
Daily Value information given to the
left. The following sample label
illustrates this display:

Serving Size 1 Packet
Servings Per Container 10
Amount Per Packet % Daily Value Amount Per Packet % Daily Value
Vitamin A (from cod liver oil) 900 mcg 100% Magnesium (as magnesium oxide) 63 mg 15%
Vitamin C (as ascorbic acid) 250 mg 278% Zinc (as zinc oxide) 11 mg 100%
Vitamin D (as ergocalciferol) 20 mcg 100% Selenium (as sodium selenate) 25 meg 45%
Vitamin E (as dl-alpha tocopherol) 75 mg 500% Copper (as cupric oxide) 0.5 mg 56%
Thiamin (as thiamin mononitrate) 60 mg 5000% Manganese (as manganese sulfate) 5mg 217%
Riboflavin 60 mg 4615% Chromium (as chromium chloride) 50 meg 143%
Niacin (as niacinamide) 60 mg 375% Molybdenum (as sodium molybdate) 50 mcg 111%
Vitamin B; (as pyridoxine hydrochloride) 60 mg 3529% Potassium (as potassium chloride) 200 mg 4%
%
Fole i 400 fm::g DF: 100 Betaine (as betaine hydrochloride) 25 mg *
mcg folic aci
— - { g i Gilutamic Acid (as L-glutamic acid) 25 mg *
Vitamin B2 (as cyanocobalamin) 100 meg 4167% N P "
- Inositol (as inositol monophosphate) 75 mg
Biotin 100 mcg 333% : - :
- - - para-Aminobenzoic acid 30 mg *
Pantothenic Acid (as calcium pantothenate) 60 mg 1200% = . ” m
- - - Deoxyribonucleic acid 50 mg
Choline (as choline chloride) 100 mg 18%
- Boron 500 mecg "
Calcium (from oystershell) 130 mg 10%
Iron (as ferrous fumarate) 10mg 56% * Daily Value not established.
lodine (from kelp) 150 meg 100%

Other ingredients: Cellulose, stearic acid, and silica.

m 4. Revise appendix B to part 101 to
read as follows:

Appendix B to Part 101—Graphic
Enhancements Used by the FDA



Federal Register/Vol. 83, No. 245/Friday, December 21, 2018/Rules and Regulations 65505

Examples of Graphic Enhancements used by the FDA
A. Overall

1. The Nutrition Facts label is boxed and contains all black or one color type printed on a white
or neutral background.

B. Typeface and size

1. The “Nutrition Facts” label uses 6 point or larger Helvetica Black and/or Helvetica Regular
type. In order to fit some formats, the typography may be kerned as much as -4 (tighter kerning
reduces legibility).

2. Key nutrients and their % Daily Values are set in 8 point Helvetica Black. The “%" symbol
also may be set in Helvetica Black.

3. “Nutrition Facts™ is set in either Franklin Gothic Heavy or Helvetica Black to fit the width of
the label flush left and flush right.

4. “Servings per container” is set in 10 point Helvetica Regular and “Serving size™ is set in 10
point Helvetica Black and with 1 point of leading. “Amount per serving” is set in 6 point
Helvetica Black.

5. “Calories” is set in 16 point Helvetica Black and the numerical value of calories is set in 22
point Helvetica Black.

6. Absolute measures of nutrient content (for example, “1g”) and nutrient subgroups are sct in 8
point Helvetica Regular with 4 points of leading,.

7. Vitamins and minerals are set in 8 point Helvetica Regular, with 4 points of leading, separated
by 8 point bullets.

8. The type for the footnote is set in 6 point Helvetica Regular with 1 point of leading.
C. Rules

1. A 7 point rule separates large groupings as shown in the example. A 3 point rule separates
calorie information from the nutrient information.

2. A hairline rule or ¥ point rule separates individual nutrients, as shown in the example.
Descenders do not touch rule. The top half of the label (nutrient information) has 2 points of
leading between the type and the rules and the bottom half of the label (footnote) has 1 point of
leading between the type and the rules. The rule above the “Added Sugars” declaration 1s
shortened as shown in the example.

D. Box

1. All labels are enclosed by 2 point box rule within 3 points of text measure.
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Examples of Graphic Enhancements used by the FDA

Bold, no smaller than 6 pt —— Amount per serving

Bold, no smaller than 16 pt —= Calories

2/3 cup (5549)

Nutrition FactS‘— Bold, no smaller than all other point

No smaller than 10 pt with 1 pt of leading —> 8 servings per container
Bold, no smaller than 10 pt ' —> Serving size
I < 7 ptrule

230 — Bold, no smaller than 22 pt

sizes except numerical value for
“Calories”

3 ptrule
% Daily Value* «—— Bold, no smaller than 6 pt
Total Fat 8g 10%
No smaller than 8 pt with 4 pt of leading? ——> Saturated Fat 1g 5%
Trans Fat 0g
Bold, no smaller than 8 pt with 4 pt of leading® —» Cholesterol Omg 0%
b 7 T— 4
% pt rule centered between nutrients - :::::Zaﬁin;gydrate 379 1;: N Boid, no:smaller-han 3 pt
(2 pt leading above and below) - -
Dietary Fiber 4g 14%
Total Sugars 12g <— All labels enclosed by ¥ point box rule
Shortaned nie above “—— Includes 10g Added Sugars 20% within 3 point of text z\eazure

Added Sugars declaration

No smaller than 6 pt with 1 pt of leading

Protein 3g

Vit. D 2meg 10% Calcium 260mg 20%

Iron 8mg 45%

¥

r* The % Dally Value (DV) telis you how much a nutrient in
a serving of food contributes 1o a daily diet. 2,000 calories
a day is used for general nutrition advice.

e 7 ptrule

Potas. 240mg 6% {€—— No smaller than 8 pt with 4 pt

of leading and 8 pt bullets®

' Textin bold font is Helvetica Black; text not bolded is Helvetica Regular; leading may be "at least” the point size indicated in all instances

“Serving size"
declaration may be
decreased to no smaller
than 8 pt bold if
additional space is
needed for the
declaration

Dated: December 13, 2018.
Scott Gottlieb,
Commissioner of Food and Drugs.
[FR Doc. 2018-27431 Filed 12-19-18; 8:45 am]
BILLING CODE 4164-01-P
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DEPARTMENT OF THE INTERIOR

National Indian Gaming Commission

25 CFR Part 543
RIN 3141-AA60

Minimum Internal Control Standards

AGENCY: National Indian Gaming
Commission, Interior.

ACTION: Final rule.

SUMMARY: The National Indian Gaming
Commission (NIGC) amends its
minimum internal control standards for
Class I gaming under the Indian
Gaming Regulatory Act to correct an
erroneous deletion of the key control

Sodium, Total
Carbohydrate, and
Protein: Bold, no smaller
than 8 pt with 4 pt of
leading

8 pt.

standards and to make other minor edits
and additions for clarity.

DATES: Effective Date: January 22, 2019.

FOR FURTHER INFORMATION CONTACT:
Jennifer Lawson at (202) 632—7003 or by
fax (202) 632—7066 (these numbers are
not toll free).

SUPPLEMENTARY INFORMATION:
I. Background

The Indian Gaming Regulatory Act
(IGRA or Act), Public Law 100-497, 25
U.S.C. 2701 et seq., was signed into law
on October 17, 1988. The Act
established the National Indian Gaming
Commission (“NIGC” or “Commission’’)
and set out a comprehensive framework
for the regulation of gaming on Indian
lands. On January 5, 1999, the NIGC
published a final rule in the Federal
Register called Minimum Internal
Control Standards. 64 FR 590. The rule
added a new part to the Commission’s
regulations establishing Minimum
Internal Control Standards (MICS) to
reduce the risk of loss because of

* % Daily Values for
nutrients that appear
between 7 point rules:
Bold, no smaller than

“ Wit. D, Caleium, lron,
Potas., voluntary
nutrients {if listed) and
their mg/meg values and
% Daily Values: No
smaller than 8 pt and
with 4 pt of leading

customer or employee access to cash
and cash equivalents within a casino.
The rule contains standards and
procedures that govern cash handling,
documentation, game integrity,
auditing, surveillance, and variances, as
well as other areas.

The Commission recognized from
their inception that the MICS would
require periodic review and updates to
keep pace with technology and has
substantively amended them numerous
times, most recently in late 2013 (78 FR
63873).

II. Development of the Rule

On September 21, 2012, the
Commission concluded nearly two years
of consultation and drafting with the
publication of comprehensive
amendments, additions, and updates to
Part 543, the minimum internal control
standards (MICS) for Class II gaming
operations (77 FR 58708). The
regulations require tribes to establish
controls and implement procedures at
least as stringent as those described in
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this part to maintain the integrity of the
gaming operation. In late 2013, the
Commission published a final rule,
adding kiosk drop, count, fill, and
surveillance standards to Part 543 (78
FR 63873).

Now, the Commission is finalizing
additional revisions, largely technical in
nature, that are meant to correct earlier
editing oversights and to better clarify
the intent of the provisions. The
proposed rule was published June 8,
2018 (83 FR 26620), and the comment
period expired July 9, 2018.

II1. Review of Public Comments

NIGC received the following
comments in response to the proposed
rule:

Comment: One commenter
recommended requiring an inventory
under § 543.10(e) if a table is open going
into the next gaming day.

Response: The standard requires a
count at the end of each shift and the
Commission notes that the majority of
operations have shifts that coincide
with their gaming days. Tribes have the
option of requiring an additional count
where a shift crosses over from one
gaming day to the next.

Comment: One commenter argued
that it is too burdensome to require a
supervisor to count the table inventory
in §543.10(e).

Response: Since its inception,
§543.10(e) has required a supervisor to
count the table inventory. The rule now
also requires a supervisor to count the
main card room bank.

Comment: One commenter believed
that the amendments eliminated kiosks
from §543.17(j).

Response: The kiosk provisions
remain in the regulations and can be
found at §§543.17(i) (Kiosk count
standards) and (j)(9): “Controls must be
established and procedures
implemented to safeguard the use,
access, and security of keys for kiosks.”

Comment: Two commenters
expressed concern that § 543.17(j)(4),
which requires the key holder to be
independent of those conducting the
drop, would prevent those responsible
for drops from having access to the keys
necessary to conduct them. One
commenter specifically identified the
need for security personnel’s assistance
in emergency drops as problematic
under these regulations because the
security department holds the keys.

Response: The term “custody’ seems
to have been confused with physical use
of the key. Typically, security personnel
are not used as drop agents: they only
accompany the drop team as they
remove Financial Instrument Storage
Components. Occasionally, operations

allow card tables to be dropped by a
security agent and the shift supervisor.

Custody involves more than just
physical custody (i.e., stored in security
room or other area controlled by
security), and includes logical custody
(i.e., I.T. controls of lock box).
Additionally, the complete inventory
records for the keys should be kept with
accounting department.

A separation of duties must be
established for granting or limiting
access to the keys, custody of the keys,
and recordkeeping duties for the keys.
Each operation is unique and, to
maintain independence, security should
either be precluded from acting as drop
team agents or have limited control over
the keys.

Comment: One commenter requested
clarification on §543.17(j)(7),
particularly whether it is intended to
address emergency drop situations
requiring immediate access.

Response: The standard is meant to
address emergency drop situations. Use
of the keys outside the scheduled time
for use includes an emergency drop.
Other times can include, but are not
limited to, inventory or replacement.
The standard is intended to ensure
security of the box contents and require
proper authorization to issue of keys
outside of the scheduled count.

Comment: One commenter asked
whether §543.17(j)(8) applies to
manually-controlled key boxes,
electronic boxes, or both, and whether
removal of the player interface drop and
count will need to meet requirements
set forth for regularly scheduled drop
and count (e.g. § 543.17(e)(4)) in
addition to these requirements.

Response: The standard applies to
computerized, electronic, and
alternative key systems. A manual key
system does not have an override key.
In the event of power loss or other issue,
the emergency manual keys allow
access to the key box. These keys should
be secured by other means and only
accessed in an emergency.

The removal of a financial instrument
can occur during a regularly scheduled
drop or an emergency drop. Standards
are provided for each situation and the
operation should determine which are
appropriate to follow based on the
circumstances.

Comment: One Commenter asked
whether §543.17(j)(8)(i) also applies to
financial instrument storage
components and drop boxes.

Response: It does not. The standard
applies to emergency manual keys. The
standard later states at § 543.17(j)(8)(iii)
that if the player interface drop and
count keys are not accessed, then only
two agents are required: Those are the

keys used for the financial instrument
storage components and drop boxes.

Comment: One commenter expressed
a general concern that overly
burdensome key controls lead to delay,
customer frustration and inefficiency of
the gaming operation and noted the
need for balance between security and
functionality.

Response: The Commission agrees
and believes it has done its best to strike
a proper balance between protection of
tribal assets and efficiency. These
standards are consistent with those of
other jurisdictions, but also allow some
flexibility. Tribes and operation
management must establish controls
and implement procedures to best fit
their needs and manage risks specific to
their operations.

Comment: One commenter believes
§543.17(j)(6) is in conflict with
§543.17(d)(4) and the entire key control
process needs further clarification.

Response: Without further discussion,
it is unclear what conflict the
commenter sees. The Commission
believes the provisions can be read
harmoniously. Section 543.17(j)(6)
restricts access to drop box release keys
to the count team and authorized agents.

Section 543.17(j)(7) requires anyone
using the keys outside of the scheduled
drop and count time to be authorized—
thereby becoming an authorized agent
under (j)(6))—and documented. This
allows for an emergency drop to be
conducted by authorized agents so the
drop team does not need to be called.

Section 543.17 (d)(4) requires drop
boxes to be removed only at the time
previously designated by the gaming
operation and reported to the TGRA, but
it specifically allows for emergency
drops, which require surveillance and
TGRA to be notified.

IV. Regulatory Matters
Regulatory Flexibility Act

The rule will not have a significant
impact on a substantial number of small
entities as defined under the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.
Moreover, Indian Tribes are not
considered to be small entities for the
purposes of the Regulatory Flexibility
Act.

Small Business Regulatory Enforcement
Fairness Act

The rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
The rule does not have an effect on the
economy of $100 million or more. The
rule will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State,
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local government agencies or geographic
regions, nor will the proposed rule have
a significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability
of the enterprises, to compete with
foreign based enterprises.

Unfunded Mandate Reform Act

The Commission, as an independent
regulatory agency, is exempt from
compliance with the Unfunded
Mandates Reform Act, 2 U.S.C. 1502(1);
2 U.S.C. 658(1).

Takings

In accordance with Executive Order
12630, the Commission has determined
that the rule does not have significant
takings implications. A takings
implication assessment is not required.

Civil Justice Reform

In accordance with Executive Order
12988, the Commission has determined
that the rule does not unduly burden the
judicial system and meets the
requirements of sections 3(a) and 3(b)(2)
of the Order.

National Environmental Policy Act

The Commission has determined that
the rule does not constitute a major
federal action significantly affecting the
quality of the human environment and
that no detailed statement is required
pursuant to the National Environmental
Policy Act of 1969, 42 U.S.C. 4321, et
seq.

Paperwork Reduction Act

The information collection
requirements contained in this rule
were previously approved by the Office
of Management and Budget as required
by 44 U.S.C. 3501, et seq., and assigned
OMB Control Number 3141-0009. The
OMB control number expires on
November 30, 2018.

Tribal Consultation

The National Indian Gaming
Commission is committed to fulfilling
its tribal consultation obligations—
whether directed by statute or
administrative action such as Executive
Order (E.O.) 13175 (Consultation and
Coordination with Indian Tribal
Governments)—by adhering to the
consultation framework described in its
Consultation Policy published July 15,
2013. The NIGC’s consultation policy
specifies that it will consult with tribes
on Commission Action with Tribal
Implications, which is defined as: Any
Commission regulation, rulemaking,
policy, guidance, legislative proposal, or
operational activity that may have a
substantial direct effect on an Indian

tribe on matters including, but not
limited to the ability of an Indian tribe
to regulate its Indian gaming; an Indian
tribe’s formal relationship with the
Commission; or the consideration of the
Commission’s trust responsibilities to
Indian tribes.

The key control language proposed
here is the most substantive of all the
changes and was the subject of
extensive consultation in 2012 (77 FR
58708). The language has not changed
since initially adopted. It was
inadvertently written over with the
addition of kiosk controls in 2013, and
this rule is to include the controls back
into the regulations. The remaining
changes are all technical in nature,
correcting numbering and adding minor
clarifications.

List of Subjects in 25 CFR Part 543

Accounting, Administrative practice
and procedure, Gambling, Indian—
Indian lands, Reporting and
recordkeeping requirements.

For the reasons discussed in the
Preamble, the Commission amends 25
CFR part 543 as follows:

PART 543—MINIMUM INTERNAL
CONTROL STANDARDS FOR CLASS I
GAMING

m 1. The authority citation for part 543
continues to read as follows:

Authority: 25 U.S.C. 2702(2), 2706(b)(1-4),
2706(b)(10).

m 2. Amend § 543.10 by revising
paragraph (e) to read as follows:

§543.10 What are the minimum internal
control standards for card games?
* * * * *

(e) Standards for reconciliation of
card room bank. Two agents—one of
whom must be a supervisory agent—
must independently count the main
card room bank and table inventory at
the end of each shift and record the
following information:

(1) Date;

(2) Shift;

(3) Table number (if applicable);

(4) Amount by denomination;

(5) Amount in total; and

(6) Signatures of both agents.

* * * * *

m 3. Amend § 543.17 by revising
paragraphs (d), (i)(4)(i), and (j) to read as
follows:

§543.17 What are the minimum internal
control standards for drop and count?
* * * * *

(d) Card game drop standards.

Controls must be established and
procedures implemented to ensure

security of the drop process. Such
controls must include the following:

(1) Surveillance must be notified
when the drop is to begin so that
surveillance may monitor the activities.

(2) At least two agents must be
involved in the removal of the drop box,
at least one of whom is independent of
the card games department.

(3) Once the drop is started, it must
continue until finished.

(4) All drop boxes may be removed
only at the time previously designated
by the gaming operation and reported to
the TGRA. If an emergency drop is
required, surveillance must be notified
before the drop is conducted and the
TGRA must be informed within a
timeframe approved by the TGRA.

(5) At the end of each shift:

(i) All locked card game drop boxes
must be removed from the tables by an
agent independent of the card game
shift being dropped;

(ii) For any tables opened during the
shift, a separate drop box must be
placed on each table, or a gaming
operation may utilize a single drop box
with separate openings and
compartments for each shift; and

(iii) Card game drop boxes must be
transported directly to the count room
or other equivalently secure area by a
minimum of two agents, at least one of
whom is independent of the card game
shift being dropped, until the count
takes place.

(6) All tables that were not open
during a shift and therefore not part of
the drop must be documented.

(7) All card game drop boxes must be
posted with a number corresponding to
a permanent number on the gaming
table and marked to indicate game, table
number, and shift, if applicable.

* * * * *

(i) I .

(4) * x %

(i) The count of each box must be
recorded in ink or other permanent form

of recordation.
* * * * *

(j) Controlled keys. Controls must be
established and procedures
implemented to safeguard the use,
access, and security of keys in
accordance with the following:

(1) Each of the following requires a
separate and unique key lock or
alternative secure access method:

(i) Drop cabinet;

(ii) Drop box release;

(iii) Drop box content; and

(iv) Storage racks and carts used for
the drop.

(2) Access to and return of keys or
equivalents must be documented with
the date, time, and signature or other
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unique identifier of the agent accessing
or returning the key(s).

(i) For Tier A and B operations, at
least two (2) drop team agents are
required to be present to access and
return keys. For Tier C operations, at
least three (3) drop team agents are
required to be present to access and
return keys.

(ii) For Tier A and B operations, at
least two (2) count team agents are
required to be present at the time count
room and other count keys are issued
for the count. For Tier C operations, at
least three (two for card game drop box
keys in operations with three tables or
fewer) count team agents are required to
be present at the time count room and
other count keys are issued for the
count.

(3) Documentation of all keys,
including duplicates, must be
maintained, including:

(i) Unique identifier for each
individual key;

(ii) Key storage location;

(iii) Number of keys made,
duplicated, and destroyed; and

(iv) Authorization and access.

(4) Custody of all keys involved in the
drop and count must be maintained by
a department independent of the count
and the drop agents as well as those
departments being dropped and
counted.

(5) Other than the count team, no
agent may have access to the drop box
content keys while in possession of
storage rack keys and/or release keys.

(6) Other than the count team, only
agents authorized to remove drop boxes
are allowed access to drop box release
keys.

(7) Any use of keys at times other than
the scheduled drop and count must be
properly authorized and documented.

(8) Emergency manual keys, such as
an override key, for computerized,
electronic, and alternative key systems
must be maintained in accordance with
the following:

(i) Access to the emergency manual
key(s) used to access the box containing
the player interface drop and count keys
requires the physical involvement of at
least three agents from separate
departments, including management.
The date, time, and reason for access,
must be documented with the signatures
of all participating persons signing out/
in the emergency manual key(s);

(ii) The custody of the emergency
manual keys requires the presence of
two agents from separate departments
from the time of their issuance until the
time of their return; and

(iii) Routine physical maintenance
that requires access to the emergency
manual key(s), and does not involve

accessing the player interface drop and
count keys, only requires the presence
of two agents from separate
departments. The date, time, and reason
for access must be documented with the
signatures of all participating agents
signing out/in the emergency manual
key(s).

(9) Controls must be established and
procedures implemented to safeguard
the use, access, and security of keys for
kiosks.

* * * * *

m 4. Amend § 543.18 by revising
paragraph (d)(6)(v) to read as follows:

§543.18 What are the minimum internal
control standards for the cage, vault, kiosk,
cash and cash equivalents?

* * * * *

(d) * % %
(6) * % %
(v) Dollar amount per financial

instrument redeemed;
* * * * *

m 5. Amend § 543.23 by revising
paragraph (c)(1)(viii) to read as follows:

§543.23 What are the minimum internal
control standards for audit and accounting?
* * * * *

(C] * * %

(1) * % %

(viii) Drop and count standards,
including supervision, count room
access, count team, card game drop
standards, player interface and financial
instrument drop standards, card game
count standards, player interface
financial instrument count standards,
collecting currency cassettes and
financial instrument storage
components from kiosks, kiosk count

standards, and controlled keys;
* * * * *

m 6. Amend § 543.24 by revising
paragraphs (a) and (d)(5) to read as
follows:

§543.24 What are the minimum internal
control standards for auditing revenue?

(a) Supervision. Supervision must be
provided as needed for revenue audit by
an agent(s) with authority equal to or

greater than those being supervised.
* * * * *

(d) * k%

(5) Complimentary services or items.
At least monthly, review the reports
required in § 543.13(c). These reports
must be made available to those entities
authorized by the TGRA or by tribal law
or ordinance.

* * * * *

Washington, DC.

Dated: December 12, 2018.
Jonodev O. Chaudhuri,
Chairman.

Dated: December 12, 2018.
Kathryn Isom-Clause,

Vice Chair.

Dated: December 17, 2018.
E. Sequoyah Simermeyer,
Associate Commissioner.

[FR Doc. 2018-27651 Filed 12—20-18; 8:45 am]
BILLING CODE 7565-01-P

DEPARTMENT OF THE TREASURY
31 CFR Part 148

Qualified Financial Contracts
Recordkeeping Related to Orderly
Liquidation Authority

AGENCY: Department of the Treasury.
ACTION: Notification of exemptions.

SUMMARY: The Secretary of the Treasury
(the “Secretary’’), as Chairperson of the
Financial Stability Oversight Council
(“FSOC”), after consultation with the
Federal Deposit Insurance Corporation
(the “FDIC”), is issuing a determination
regarding requests for exemption from
certain requirements of the rule
implementing the qualified financial
contracts (“QFC”) recordkeeping
requirements of Title II of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (the “Dodd-Frank Act” or
the “Act”).

DATES: The exemptions granted are
effective December 21, 2018.

FOR FURTHER INFORMATION CONTACT:
Peter Phelan, Deputy Assistant
Secretary for Capital Markets, (202)
622-1746; Peter Nickoloff, Financial
Economist, Office of Capital Markets,
(202) 622-1692; Steven D. Laughton,
Assistant General Counsel (Banking &
Finance), (202) 622—8413; or Stephen T.
Milligan, Acting Deputy Assistant
General Counsel (Banking & Finance),
(202) 622—-4051.

SUPPLEMENTARY INFORMATION:

Background

On October 31, 2016, the Secretary
published a final rule pursuant to
section 210(c)(8)(H) of the Dodd-Frank
Act requiring certain financial
companies to maintain records with
respect to their QFC positions,
counterparties, legal documentation,
and collateral that would assist the FDIC
as receiver in exercising its rights and
fulfilling its obligations under Title II of
the Act (the “final rule” or “rule”).1

131 CFR part 148; 81 FR 75624 (Oct. 31, 2016).
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Section 148.3(c)(3) of the rule
provides that one or more records
entities may request an exemption from
one or more of the requirements of the
rule by writing to the Department of the
Treasury (‘“Treasury”), the FDIC, and
the applicable primary financial
regulatory agency or agencies, if any.2
The written request for an exemption
must: (i) Identify the records entity or
records entities or the types of records
entities to which the exemption would
apply; (ii) specify the requirements from
which the records entities would be
exempt; (iii) provide details as to the
size, risk, complexity, leverage,
frequency and dollar amount of QFCs,
and interconnectedness to the financial
system of each records entity, to the
extent appropriate, and any other
relevant factors; and (iv) specify the
reasons why granting the exemption
will not impair or impede the FDIC’s
ability to exercise its rights or fulfill its
statutory obligations under sections
210(c)(8), (9), and (10) of the Act.3

The rule provides that, upon receipt
of a written recommendation from the
FDIC, prepared in consultation with the
primary financial regulatory agency or
agencies for the applicable records
entity or entities, that takes into
consideration each of the factors
referenced in section 210(c)(8)(H)(iv) of
the Act* and any other factors the FDIC
considers appropriate, the Secretary
may grant, in whole or in part, a
conditional or unconditional exemption
from compliance with one or more of
the requirements of the rule to one or
more records entities.®> The rule further
provides that, in determining whether to
grant an exemption, the Secretary will
consider any factors deemed
appropriate by the Secretary, including
whether application of one or more
requirements of the rule is not necessary
to achieve the purpose of the rule.®

Requests for Exemptions

Overview

On August 23, 2017, The Clearing
House Association L.L.C. (“TCH”) and
the Securities Industry and Financial
Markets Association (“SIFMA” and,
together with TCH, “TCH-SIFMA” or
the “associations”), jointly submitted a
written request for seven separate
exemptions from certain recordkeeping
requirements of the rule.” The
associations’ request was submitted on

231 CFR 148.3(c

312 U.S.C. 5390 ) (

412 U.S.C. 5390(c)(8)(H

531 CFR 148.3(c)(4)(d).

612 U.S.C. 148.3(c)(4)(ii).

7 TCH has since been succeeded by the Bank
Policy Institute.

(3).
c)(8), (9
)

)

,and (10).
iv).

)
(

behalf of 33 corporate groups that are
members of a working group organized
by TCH-SIFMA.8 As discussed in
greater detail below, TCH-SIFMA
requested an exemption (1) for cash
market transactions, (2) for transactions
that mature overnight, (3) for seeded
funds, (4) for subsidiaries of excluded
entities, (5) for corporate groups for
which the preponderance of assets and
derivatives exposures in the group are
in an insured depository institution, (6)
for entities that are not identified as
material entities in a corporate group’s
resolution plan, and (7) from the
requirement to report, in the corporate
organization master table, excluded
entities and non-financial companies of
a corporate group.

As discussed more fully in the
preamble to the final rule,® the FDIC has
the authority under Title II of the Dodd-
Frank Act to transfer the assets and
liabilities of any financial company for
which it has been appointed receiver
under Title II (a “‘covered financial
company”’) to either a bridge financial
company established by the FDIC or to
another financial institution.1® The
FDIC generally has broad discretion
under Title I as to which QFCs it
transfers to the bridge financial
company or to another financial
institution, subject to certain
limitations, including the requirement
that, if the FDIC is to transfer a QFC
with a particular counterparty, it must
transfer to a single financial institution
(i) all QFCs between the covered
financial company and such
counterparty and (ii) all QFCs between
the covered financial company and any
affiliate of such counterparty.?
Similarly, if the FDIC determines to
disaffirm or repudiate any QFC with a
particular counterparty, it must
disaffirm or repudiate (i) all QFCs
between the covered financial company

8 The participants in the TCH-SIFMA working
group are Bank of America Corporation; BancWest
Corporation; The Bank of New York Mellon
Corporation; Barclays US LLC; BB&T Gorporation;
BMO Financial Corp.; Capital One Financial
Corporation; Citigroup Inc.; Citizens Financial
Group, Inc.; Comerica Incorporated; Credit Suisse
Holdings (USA), Inc.; Deutsche Bank Trust
Corporation; Fifth Third Bancorp; The Goldman
Sachs Group, Inc.; HSBC North America Holdings
Inc.; JPMorgan Chase & Co.; KeyCorp; M&T Bank
Corporation; Morgan Stanley; MUFG Americas
Holding Corporation; Nomura Holding America
Inc.; Nuveen, LLC; The PNC Financial Services
Group, Inc.; RBC USA Holdco Corporation; Regions
Financial Corporation; Santander Holdings USA,
Inc.; State Street Corporation; SunTrust Banks, Inc.;
Teachers Insurance and Annuity Association of
America; Toronto Dominion Holdings (U.S.A.), Inc.;
US Bancorp; UBS Americas, Inc.; and Wells Fargo
& Company.

9See 81 FR at 75624-25.

10 See, e.g., 12 U.S.C. 5390(a)(1)(G)(i).

1112 U.S.C. 5390(c)(9)(A).

and such counterparty and (ii) all QFCs
between the covered financial company
and any affiliate of such counterparty.12
This requirement is referred to as the
“all or none rule.”

Treasury received a recommendation
from the FDIC, prepared in consultation
with the relevant primary financial
regulatory agencies,!3 regarding the
TCH-SIFMA exemption requests. After
consultation with the FDIC, Treasury is
making the determinations discussed
below.1# The remaining exemption
requests by TCH-SIFMA will be
addressed separately.

Cash Market Transactions

TCH-SIFMA requested an exemption
from all of the recordkeeping
requirements of the rule for any cash
market QFC that typically settles in
accordance with a market standard
settlement cycle. For purposes of this
discussion, “cash market QFC” refers to
an agreement to purchase or sell an
equity or fixed income security or, in
the case of a foreign exchange spot
transaction, an agreement to purchase or
sell one currency in exchange for
another currency.1®

The associations stated that requiring
recordkeeping for these transactions is
unnecessary because (1) cash market
QFCs are standardized and do not have
unique terms and, accordingly, the
relevant data for FDIC decision making
as to whether to transfer such QFCs
would be limited to identifying
counterparties to such QFCs and the net
exposure with such counterparties; (2)
records entities execute a high volume
of cash market QFCs on a daily basis,
making compliance with the daily
recordkeeping requirements with
respect to such transactions
burdensome; (3) records entities already
have systems in place for evaluating
counterparty exposure on a net basis

1212 U.S.C. 5390(c)(11).

13 The FDIC consulted with staff of the Board of
Governors of the Federal Reserve System (‘“Board of
Governors”), the Commodity Futures Trading
Commission (“CFTC”), and the Securities and
Exchange Commission (‘“SEC”).

14 All exemptions to the recordkeeping
requirements of the rule are made at the discretion
of the Secretary, and the Secretary’s discretion is
not limited by any recommendations received from
other agencies. Exemptions to the FDIC’s
recordkeeping rules under 12 CFR part 371
(Recordkeeping Requirements for Qualified
Financial Contracts) are at the discretion of the
board of directors of the FDIC and entail a separate
request and process and separate policy
considerations. References to the FDIC in this
notice should not be taken to imply that the FDIC
has determined that similar exemptions under Part
371 would be available.

15 Such transactions are qualified financial
contracts as defined in Title II of the Dodd-Frank
Act and the rule. See 12 U.S.C. 5390(c)(8)(D)(ii)(I),
(vi)(I); 31 CFR 148.2(m).
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and the FDIC should use these existing
systems for cash market QFCs, rather
than imposing the burden of new
recordkeeping requirements for cash
market QFCs, particularly since they are
short-dated and thus most will not be in
existence on any particular date when
the FDIC is appointed receiver of a
records entity; (4) these transactions
pose little risk to records entities due to
their limited leverage and complexity
and short settlement period; and (5) the
FDIC would likely focus on ensuring the
settlement of cash market QFCs rather
than repudiating or disaffirming them
which, TCH-SIFMA argued, would
undermine financial stability in the
event of adverse market conditions.

The associations raised points similar
to the foregoing in their comment letter
submitted in response to Treasury’s
proposal of the rule.16 In adopting the
final rule, Treasury noted, with respect
to this comment, that all QFCs,
including cash market QFCs, are subject
to the all or none rule. Treasury also
stated that the large volume of these
short-term transactions supports the
determination that to be useful to the
FDIC, any QFC records must be
maintained in the standard format
specified in the final rule to ensure
rapid aggregation and evaluation of the
information by the receiver. For these
reasons, Treasury determined not to
exclude or otherwise provide an
exemption for cash market QFCs in the
rule but noted the rule’s provision for
requests for further exemptive relief.
Treasury further stated that any request
for such an exemption would need to be
defined in such a way as to ensure
consistency of treatment by any records
entity.1”

In response to the present exemption
request, Treasury believes that an
exemption can be granted for cash
market QFCs that would be consistent
across records entities and that would
permit the FDIC to comply with its
obligations and fulfill its responsibilities
under Title II of the Act, including the
all or none rule. Specifically, Treasury
is granting an exemption applicable to
all records entities for cash market QFCs
that have standardized terms and that
have a “T plus 3”18 or shorter
settlement cycle, conditioned on records

16 See Letter from TCH, SIFMA, the American
Bankers Association, the Financial Services
Roundtable, and the International Swaps and
Derivatives Association, Inc. (April 7, 2015), pp.
21-22.

1781 FR at 75637.

18“T plus 3" means the trade date plus three
business days. The vast majority of cash market
QFCs settle on a T plus 3 or shorter basis.

entities maintaining certain limited
records.

As noted by the associations, cash
market QFCs present settlement risk—
the risk that the counterparty to the QFC
defaults on its obligation to perform on
the settlement date. In the case of a
securities transaction, settlement
involves the payment of a fixed price
against the delivery of a security; in the
case of a foreign exchange spot
transaction, settlement involves the
payment of a fixed amount of one
currency against the delivery of an
amount of a second currency equal to
the fixed amount adjusted by the foreign
exchange spot rate as of the time the
transaction is executed. Although
settlement risk may increase during a
period of general financial distress that
could prevail during the resolution of a
covered financial company under Title
II, the risk that a settlement failure
could occur and the risk of any loss to
the covered financial company, or the
bridge financial company (or other
financial institution) if the QFC is
transferred, are largely mitigated by,
depending on the nature of the cash
market QFC, collateral posted by the
counterparty and central clearing and
settlement. In addition, a cash market
QFC could present market risk in that
the market value of a security or foreign
currency that the covered financial
company has agreed to purchase could
fall during the settlement period to a
value below the purchase price, a risk
that could also increase during a period
of general financial distress. This risk is
partially mitigated by the limited length
of the settlement period.

The FDIC is required, to the extent
practicable, to conduct its operations as
receiver for a covered financial
company, including making QFC
transfer decisions, in a way that
mitigates the potential for serious
adverse effects to the financial system.19
Given that cash market QFCs that meet
the exemption criteria generally impose
relatively limited risk, the FDIC’s
primary objectives in deciding whether
to transfer cash market QFCs likely
would be to maintain the continuity of
the former operations of the covered
financial company, to maintain the
operations of the clearing agencies for
cash market QFCs, and to otherwise
avoid disruption to the financial
markets. In such a case, the position
level data provided by the
recordkeeping requirements of the rule,
as applied to cash market QFCs, would
be less critical for the FDIC’s transfer
decisions.

19 See 12 U.S.C. 5390(a)(9)(E).

With respect to QFCs other than cash
market QFCs, other considerations
would more likely bear on the FDIC’s
transfer decisions. In addition to
considering financial stability
implications, the FDIC would have to
weigh whether the transfer of QFCs
would be detrimental to the financial
position of the bridge financial
company. At a minimum, the FDIC
would need to ensure that the bridge
financial company would be solvent
after the transfer of any assets and
liabilities to it.20 But given the all or
none rule, for a covered financial
company that has both cash market
QFCs and non-cash market QFCs with a
counterparty or with that counterparty’s
affiliates, the FDIC would need certain
information about the cash market QFCs
to inform its transfer decisions.

As noted above, TCH-SIFMA argued
that with respect to any cash market
QFCs, the records that records entities
already maintain for their own business
purposes and, in the case of broker-
dealers, that are required by the SEC
would be sufficient for the FDIC.21
Given the time constraints imposed on
the FDIC’s decisionmaking by Title II, as
discussed in the preamble to the final
rule, the FDIC generally needs
information about QFCs to be
maintained in the standardized format
provided by the rule.22 As discussed
below, the FDIC may be able to refer to
existing records in certain cases to
evaluate a covered financial company’s
exposure as a result of its cash market
QFCs, but the FDIC nevertheless would
need certain limited information to be
maintained in the standardized format
provided by the rule.

Under the terms of the exemption
provided below, with respect to a
counterparty that is a natural person, if
a records entity only has cash market
QFCs with that counterparty, the
records entity would not be required to
maintain any record of those QFCs
because the all or none rule would
apply only to those cash market QFCs.
With respect to a counterparty that is a
non-natural person, if the records
entity’s QFCs with the counterparty and
the counterparty’s affiliates, if any, are
limited to cash market QFCs and other

20 As discussed in the preamble to the final rule,
the FDIC is required to confirm that the aggregate
amount of liabilities, including QFCs, of the
covered financial company that are transferred to,
or assumed by, the bridge financial company from
the covered financial company do not exceed the
aggregate amount of the assets of the covered
financial company that are transferred to the bridge
financial company from the covered financial
company. See 12 U.S.C. 5390(h)(5)(F); 81 FR at
75626, 75649.

21 See, e.g., 17 CFR 240.17a-3, 17a—4.

22 See 81 FR at 75648.
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exempt QFCs (i.e., unless another
exemption has been provided to a
specific records entity, the overnight
QFCs discussed separately below), the
records entity would need to identify
the date of the record (fields A1.1, A2.1,
A3.1, and BL.1 of Tables A—1 through
A-3 and the Booking Location Master
Table, respectively, of Appendix A to
the rule), the records entity identifier
(fields A1.2, A2.2, A3.2, and BL.2), the
position identifier (field A1.3), the
counterparty identifier (fields A1.4,
A1.10, A2.3, and A3.6), and the QFC
type (field A1.7) and maintain the
information required by the corporate
organization master table and the
counterparty master table. With respect
to the QFC type field (field A1.7), the
records entity would be permitted
simply to record ‘“‘cash market QFC” as
the QFC type. This would permit the
FDIC to verify that no additional QFCs
would be subject to the all or none rule
as a result of the transfer or retention of
the cash market QFCs with that
counterparty.

If a records entity, in addition to its
cash market QFCs with the
counterparty, also has non-exempt QFCs
with either the counterparty (whether
the counterparty is a natural person or
not) or with its affiliates, if any, the
same information with respect to cash
market QFCs would be required to be
maintained by the records entity as
described in the paragraph above except
that the QFC type (field A1.7) would be
required to be recorded at the same level
of specificity as the records entity
classifies the QFC in its internal systems
(e.g., as a foreign exchange spot
transaction or more specifically as a
U.S. dollar/Japanese yen spot
transaction, depending on how the
records entity classifies the QFC in its
internal systems), as is currently the
case for QFCs not subject to any
exemption. For such cases, a separate
record would be required to be
maintained for each such QFC type for
each particular counterparty. Different
cash market QFC types may present
different considerations for the FDIC’s
transfer determination, and including
the QFC type in the standardized
records of the records entity would
permit the FDIC to identify quickly the
QFC positions about which it may need
more information. The FDIC may
determine, for instance, that, given
prevailing market conditions or the
business of the covered financial
company, it would need more
information about the exposure of a
covered financial company with respect
to its spot transactions in a particular
currency. The QFC product type is also

expected to be helpful to the FDIC in
obtaining from the covered financial
company the relevant internal records
relating to such QFCs because corporate
groups may use different internal
systems to maintain records regarding
different QFC types.

For the reasons discussed above, in
order to be useful to the FDIC, the
information specified above would have
to be maintained in the same
standardized format as applies to the
recordkeeping requirements of the rule
generally, but for fields other than those
specified above, records entities may
provide specified default entries. No
entries relating to such exempted QFCs
would need to be provided with respect
to Table A—4 (collateral detail data) or
the safekeeping agent master table.
Tables specifying the data that would be
required to be provided for exempted
cash market QFCs and, as discussed
below, overnight QFCs are set forth in
Appendix A to this notice.

Overnight QFCs

TCH-SIFMA requested an exemption
from all of the recordkeeping
requirements of the rule for QFCs that
are overnight repurchase agreements
and reverse repurchase agreements or
overnight securities borrowing and
lending agreements (“‘overnight
QFCs”).23 Such overnight QFCs provide
that the transaction will terminate on
the business day following the day the
transaction is entered into. The
associations asserted that, for this
reason, transaction-specific information
regarding overnight QFCs is not relevant
to any decision by the FDIC regarding
which QFCs to transfer to the bridge
financial company. The associations
also asserted that, because the rule
requires records to be maintained based
on values and information that are no
less current than previous end of day
values, the records required by the rule
would not include information
regarding overnight QFCs that are
outstanding on the day the receiver is
appointed.

The one business day stay relating to
QFCs of the covered financial company
discussed in the preamble to the final
rule lasts until the earlier of 5:00 p.m.
Eastern Time on the business day
following the date of the appointment of
the FDIC as receiver or the FDIC’s notice
to the counterparty of the transfer of the
QFC.24 During such stay, the FDIC may

23 Overnight repurchase agreements and reverse
repurchase agreements and overnight securities
borrowing and lending agreements are qualified
financial contracts as defined in Title II of the
Dodd-Frank Act and the rule. See 12 U.S.C.
5390(c)(8)(D)(ii)(I), (v); 31 CFR 148.2(m).

24 See 12 U.S.C. 5390(c)(10)(B) ().

decide to structure asset transfers of a
covered financial company such that
QFCs would be transferred as of a time
prior to the termination of the overnight
QFCs, and the all or none rule would
apply in connection with such a
transfer. As with cash market QFCs, the
FDIC could transfer overnight QFCs to
the bridge financial company to help
maintain the continuity of the former
operations of the covered financial
company and to otherwise avoid
disruption to the financial markets. The
settlement risk and market risk of
overnight securities lending and
repurchase and reverse repurchase
agreements are partially mitigated by
their short duration, collateralization
requirements, and, with respect to much
of the repurchase and reverse
repurchase agreement market, central
clearing. However, if the receiver
decided to retain any non-overnight
QFCs with a counterparty, it would also
need to retain any overnight QFCs with
that counterparty and that
counterparty’s affiliates. TCH-SIFMA’s
contention that the records would not
provide information regarding any
overnight QFCs entered into on the day
the FDIC is appointed as receiver does
not take into consideration the FDIC’s
ability to obtain records on the day
following its appointment as receiver of
QFCs entered into on the day of its
appointment as receiver.

Absent a transfer of the contract by
the FDIC, an overnight QFC would
remain with the covered financial
company and simply terminate in
accordance with its terms, and the
counterparty to the overnight
transaction would be able to exercise its
rights under the terms of the QFC. If the
FDIC were to contemplate retaining an
overnight transaction in the
receivership, the FDIC would need more
information about the transaction in
order to assess the effect of doing so. As
with cash market QFCs, the limited
recordkeeping requirements set forth
below are expected to facilitate the
FDIC’s ability to consult the records
entity’s internal records to obtain the
information needed to make this
assessment.

Under the terms of the exemption, the
same set of records would need to be
maintained with regard to overnight
QFCs as would be required to be
maintained with respect to cash market
QFCs as set forth above. Specifically, if
the records entity’s QFCs with the
counterparty and the counterparty’s
affiliates, if any, are limited to overnight
QFCs and other exempt QFCs (i.e.,
unless another exemption has been
provided to a specific records entity, the
cash market QFCs discussed separately
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above), the records entity would need to
identify the date of the record (fields
A1.1, A2.1, A3.1, BL.1), the records
entity identifier (fields A1.2, A2.2, A3.2,
and BL.2), the position identifier (field
A1.3), the counterparty identifier (fields
A1.4, A1.10, A2.3, and A3.6), and the
QFC type (field A1.7) and would need
to maintain the information required by
the counterparty master table. With
respect to the QFC type field (field
A1.7), in this case, the records entity
would be permitted simply to record
“overnight QFC” as the QFC type. Ifa
records entity, in addition to its
overnight QFCs with the counterparty,
also has non-exempt QFCs with either
the counterparty or with its affiliates, if
any, the same information with respect
to overnight QFCs would be required to
be maintained by the records entity as
provided above except that the QFC
type in field A1.7 would be recorded at
the same level of specificity as the
records entity classifies the QFC in its
internal systems (e.g., as a repurchase
agreement). For such cases, a separate
record would be required to be
maintained for each such QFC type for
each particular counterparty.

Seeded Funds

TCH-SIFMA requested an exemption
from the rule for certain “covered
funds” and registered investment
companies and business development
companies during their “seeding
period” subject to restrictions imposed
by section 13 of the Bank Holding
Company Act of 1956, as amended,2°
(known as the “Volcker Rule”’) and
implementing rules. The requested
exemption would apply only to a
seeded fund that does not on its own
meet the assets and derivatives
thresholds for qualifying as a records
entity.

Seeded funds are funds in which the
sponsor has made an initial investment
of seed capital, amounting to up to
100% of the equity of the fund, during
a limited period in which the fund
establishes an investment record and
attracts third party investment. Because
a member of a corporate group that
includes records entities could, during
the seeding period, own a sufficient
amount of the capital of such a seeded
fund that the seeded fund would
become an affiliate of the sponsor under
the rule, the seeded fund, no matter its
size or level of derivatives activity,
would be subject to the rule as well,
provided it otherwise meets the records
entity definition.

Treasury considered a similar issue in
addressing two comments received in

2512 U.S.C. 1851.

response to the proposed rule that
requested an exemption for seeded
funds.26 Treasury noted in response to
these comments that changes made to
the definition of “records entity” in the
final rule should limit the
circumstances in which a seeded fund
would become a records entity by virtue
of its sponsor’s investment.2” Further,
Treasury noted that, in the event that
such a seeded fund were to be deemed
a records entity under the rule, the fund
would be able to request an exemption
from the recordkeeping requirements of
the final rule for the duration of the
seeding period; otherwise, the seeded
fund would be treated as any other
financial company member of the
corporate group of a records entity and
required to maintain records of its QFCs
if they exceed the de minimis
threshold.28

In their request for an exemption,
TCH-SIFMA stated that the final rule
presents a significant burden with
regard to corporate groups’ investments
in seeded funds, sponsored by their
members, that are records entities even
with the revised definition adopted in
the final rule. The associations argued
that the pursuit of individual
exemptions by each seeded fund would
be impractical and burdensome given
the limited duration of each such fund.
Further, TCH-SIFMA raised a point not
previously identified by the commenters
to the proposed rule as to why an
exemption would be appropriate for
seeded funds. Specifically, TCH-SIFMA
stated that the information barriers,
such as corporate firewalls intended to
protect trading positions and the
confidentiality of asset management
customers, that companies are required
to establish between their seeded funds
and the rest of the corporate group
would significantly increase the cost of
these funds’ compliance with the
recordkeeping requirements of the rule.
The final rule had presumed that
companies would likely comply with
the rules by utilizing a centralized
recordkeeping system that would

26 See Letter from TIAA-CREF (Apr. 7, 2015), p.
6; Letter from the Investment Company Institute
(Apr. 7, 2015), p. 10.

27 See 81 FR at 75633. In particular, Treasury
adopted in the final rule the suggestion of
commenters to revise the definition of “records
entity” to identify which members of a corporate
group are records entities by reference to whether
they are consolidated under accounting standards
rather than by reference to whether they are
controlled for purposes of the Bank Holding
Company Act. See id.

28 See id. The final rule provides a de minimis
exemption whereby a records entity that is a party
to 50 or fewer open QFC positions is not required
to maintain the records described in § 148.4 of the
rule, other than the records described in § 148.4(i).
See 31 CFR 148.3(c)(1).

obviate the need for each member of the
corporate group to maintain its own
recordkeeping system in order to
comply with the rules.2® While the
additional costs imposed by information
barriers established within corporate
groups for regulatory and other reasons
cannot be avoided in all cases, in this
case, the additional cost may not be
justified given that the fund would only
be required to comply with the rules for
the relatively short duration of its
seeding period.

Given the additional burden faced by
such funds and the reduced probability
that the FDIC would need to have QFC
information from one of these funds
during the relatively short duration of
its seeding period, Treasury has
determined to grant an exemption for
certain types of seeded funds that do not
on their own meet the asset or
derivative thresholds of the records
entity definition. As proposed by TCH—
SIFMA, the exemption is formulated to
be consistent with the exemptions
provided by the Volcker Rule and its
implementing regulations with respect
to such seeded funds. Although the
Volcker Rule and this recordkeeping
rule have different purposes, the
limitations imposed on the
exemptions—particularly the limitation
on the seeding period discussed
below—reduce the likelihood that the
FDIC would need the QFC records of
such a fund. Further, using the existing
framework of the Volcker Rule permits
records entities that are already subject
to the Volcker Rule to rely on their
compliance with the Volcker Rule in
order to meet the conditions of this
exemption.

The Volcker Rule imposes various
prohibitions on proprietary trading by
“banking entities” and on banking
entities’ investments in and
relationships with certain funds,
including, generally, private equity and
hedge funds, referred to as “covered
funds.” The Volcker Rule and its
implementing regulations provide an
exemption from the general prohibition
on banking entity investments in
covered funds if the investment is for
the purpose of establishing the fund and
providing it with sufficient initial equity
to permit it to attract unaffiliated
investors.30 Such a seed investment
must not exceed, together with other
permissible investments by the banking
entity and its affiliates in covered funds,

2981 FR at 75644.

30 See 12 U.S.C. 1851(d)(4)(A); 12 CFR 248.12(a)
(the rule adopted by the Board of Governors). The
other agencies charged with implementing the
Volcker Rule—the CFTC, the FDIC, the Office of the
Comptroller of the Currency, and the SEC—have
adopted substantively identical rules.
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3% of the tier 1 capital of the banking
entity.3® Further, during the seeding
period, the banking entity and its
affiliates must actively seek unaffiliated
investors in order to reduce the banking
entity’s investment in the fund to 3% or
less of the total number or value of
shares or other ownership interests of
the fund, and the seeding period may
not last for more than one year, unless
extended by the Board of Governors for
up to a maximum of two additional
years.32 The exemption granted by
Treasury for covered funds is subject to
the condition that the investments by a
corporate group in the covered fund that
cause the covered fund to become a
member of the corporate group must be
permitted pursuant to the Volcker
Rule’s seeded funds exemption
described above.

Separately, the Volcker Rule
implementing regulations provide that
registered investment companies,
business development companies, and
companies formed for the purpose of
becoming registered investment
companies and business development
companies are excluded from the
definition of “covered fund.” 33 Further,
the agencies implementing the Volcker
Rule have provided staff guidance that
such funds should not be considered to
be banking entities under the
implementing rules if the fund is
established with a limited seeding
period.3* Without this relief, such funds
(referenced as “‘registered investment
companies and business development
companies” in the exemption below)
would themselves be subject to the
prohibitions on proprietary trading and
covered funds investments by banking
entities. As to the length of the limited
seeding period, the guidance cites, as an

31 See 12 U.S.C. 1851(d)(4)(B)(ii)(I); 12 CFR
248.12(a)(1)(ii).

32 See 12 U.S.C. 1851(d)(4)(B), (C), 12 CFR
248.12(a)(2).

33 As relates to the funds discussed herein, this
exemption extends to an entity (i) that is registered
as an investment company under section 8 of the
Investment Company Act of 1940 (15 U.S.C. 80a—
8), or that is formed and operated pursuant to a
written plan to become a registered investment
company as described in 12 CFR 248.20(e)(3) and
that complies with the requirements of section 18
of the Investment Company Act of 1940 (15 U.S.C.
80a—18); or (ii) that has elected to be regulated as
a business development company pursuant to
section 54(a) of that Act (15 U.S.C. 80a—53) and has
not withdrawn its election, or that is formed and
operated pursuant to a written plan to become a
business development company as described in 12
CFR 248.20(e)(3) and that complies with the
requirements of section 61 of the Investment
Company Act of 1940 (15 U.S.C. 80a—60). See 12
CFR 248.10(c)(12)(1), (iii).

34 See Board of Governors, Frequently Asked
Questions, No. 16, https://www.federalreserve.gov/
bankinforeg/volcker-rule/faq.htm. (Substantively
identical frequently asked questions have been
issued by the other implementing agencies.)

example, the maximum three year
limitation on the permissible
investments in seeded funds by covered
funds discussed above.35 The agencies
in their recent proposal to amend the
implementing regulations raised
questions as to whether the length of the
permitted seeding period should be
made more definite, perhaps with
provision for extensions.3¢ The
exemption granted by Treasury provides
relief for registered investment
companies and business development
companies that are not deemed to be
banking entities as a result of being in
their seeding periods pursuant to the
above described guidance or the
implementing regulations, should they
be amended to provide for similar relief.

Corporate Organization Table

The rule requires that information
regarding a records entity’s affiliates be
maintained in a corporate organization
master data lookup table, set forth in
appendix A to the rule. The rule
requires this information to be
maintained on a daily basis by a records
entity with respect to itself and all of the
members of its corporate group, which
includes all of the records entity’s
affiliates whether or not those entities
meet the definitions of “records entity”
or “financial company” under the rule.

TCH-SIFMA requested an exemption
from this requirement such that a
records entity may exclude from the
corporate organization master table any
affiliate that is an excluded entity 37 or
that is not a financial company because
it is not organized under the provisions
of Federal law or the laws of any U.S.
state; i.e., because it is a non-U.S.
affiliate.3®8 TCH-SIFMA stated that these
requirements are burdensome; that the
reasons cited in the preamble to the
final rule for including affiliates in this
table do not support the inclusion of
such entities; and that information that
would be included in the table about

35 Id. The guidance provides that the seeding
period generally would be measured from the date
on which the investment adviser or similar entity
begins making investments pursuant to the written
investment strategy of the fund.

36 See Proposed Revisions to Prohibitions and
Restrictions on Proprietary Trading and Certain
Interests in, and Relationships With, Hedge Funds
and Private Equity Funds, 83 FR 33432, 33444-45
(July 17, 2018).

37 As defined in the final rule, “excluded entity”
means an insured depository institution, certain
subsidiaries of an insured depository institution, or
an insurance company. 31 CFR 148.2(f).

38 As defined in the final rule (by cross-reference
to 12 U.S.C. 5381(a)(11)), the term “financial
company” includes only companies that are
“incorporated or organized under any provision of
Federal law or the laws of any State.” 31 CFR
148.2(g).

these affiliates would not be useful to
the FDIC as receiver.

Treasury determined in the final rule,
and reaffirms in this notice, that it is
important for the FDIC to have access to
this information in the event it is
appointed receiver of a covered
financial company. As discussed in the
preamble to the final rule, under section
210(c)(16) of the Dodd-Frank Act, the
QFCs of subsidiaries or affiliates of a
covered financial company that are
guaranteed or otherwise supported by or
linked to such covered financial
company can be enforced by the FDIC
as receiver of the covered financial
company notwithstanding the
insolvency, financial condition, or
receivership of the covered financial
company if the FDIC transfers the
guarantee or other support to a bridge
financial company or other third
party.3° The FDIC’s decision as to
whether to transfer such a guarantee or
credit support pursuant to sections
210(c)(9) and (10) of the Act may be
influenced by the information required
to be maintained as to a records entity’s
affiliates. In particular, the FDIC as
receiver may need to know whether the
affiliate is a wholly-owned subsidiary or
a partially-owned subsidiary since the
extent of such control over the
subsidiary would likely be a factor the
FDIC considers in making any such
transfer decision. Information about
affiliates of the records entity will also
provide the FDIC, in the event of a
resolution of a covered financial
company, with greater certainty that the
required QFC records from each records
entity have been maintained by
allowing the FDIC to quickly ascertain,
by reference to field CO.12 (regarding
the entity’s reporting status), whether
the entity has not maintained records
because it is not a party to any QFCs,
has availed itself of the de minimis
exemption (in which case the FDIC
would need to manually review the
available QFC records) or another
exemption, or is excluded from the
definition of “records entity.”

Furthermore, although the
associations asserted the FDIC could
obtain this information from other
sources, particularly, in the case of bank
holding companies, from the Report of
Changes in Organizational Structure on
Form FR Y-10, as with other elements
of the recordkeeping requirements of the
rule, it is important for the FDIC to have
access to this information in a readily-
usable format. In this case, the
information in the corporate
organization master data lookup table is
linked to information recorded in the

39 See 12 U.S.C. 5390(c)(16); 81 FR at 75642.
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other tables required under the final
rule.

Nevertheless, Treasury accepts that
the requirement to provide daily
updating of information pertaining to
excluded entity and non-U.S. affiliates
imposes a significant burden on records
entities. Treasury has determined to
grant an exemption such that this
information need only be updated
within 30 days of a change. This 30-day
period aligns with the existing
requirement imposed by Form FR Y-10,
and this accommodation should not
significantly impair the FDIC’s ability to
make the determinations discussed
above.

Entities That Are Not Material Entities
Under a Group’s Resolution Plan

TCH-SIFMA requested an exemption
from the recordkeeping requirements of
the rule for any records entity that is not
identified as a “material entity” in its
corporate group’s resolution plan filed
under section 165(d) of the Dodd-Frank
Act. Certain financial companies—
including bank holding companies with
at least $250 billion in total
consolidated assets and nonbank
financial companies for which the FSOC
has made a determination under section
113 of the Act—are required to file
plans with the FDIC, the Board of
Governors, and FSOC for their
resolution under the Bankruptcy
Code.#° Under the implementing rules
jointly adopted by the FDIC and Board
of Governors, such financial companies
are required to identify and provide
certain information regarding their
material entities.4? “Material entities” is
defined by the implementing rules as
including subsidiaries that are
significant to the activities of a critical
operation or core business line.42 The
term “‘core business lines” is defined as
those business lines, including
associated operations, services,
functions and support that, in the view

40 See 12 U.S.C. 5365(d). Pursuant to section 165
of the Dodd-Frank Act, as amended by the
Economic Growth, Regulatory Relief, and Consumer
Protection Act, Public Law 115-174 (May 24, 2018),
enhanced prudential standards, including the
resolution plan requirements provided by section
165(d) of the Act, are applied to bank holding
companies with $250 billion or more in total
consolidated assets and nonbank financial
companies supervised by the Board of Governors.
In addition, the Board of Governors has the
authority to apply any such standard, including the
resolution plan requirements provided by section
165(d) of the Act, to bank holding companies with
$100 billion or more in total consolidated assets if
it determines that application of the standard is
appropriate to prevent or mitigate risks to U.S.
financial stability or to promote safety and
soundness.

41 See 12 CFR 243.4 (Board of Governors rule); 12
CFR 381.4 (FDIC rule).

4212 CFR 243.2(1), 381.2(1).

of the financial company, upon failure
of the financial company would result
in a material loss of revenue, profit, or
franchise value.43 “Critical operations”
is defined as the operations of a
financial company, including associated
operations, services, functions and
support, the failure or discontinuance of
which, in the company’s view or as
jointly directed by the Board of
Governors and the FDIC, would pose a
threat to the financial stability of the
United States.#¢ TCH-SIFMA stated that
these material entities are the entities in
a group that either would be the most
likely to be subject to a Title II
proceeding themselves or that would
otherwise be material to such a
proceeding.

TCH-SIFMA raised the same point in
a comment letter submitted in response
to the proposed rule and has not
presented any additional information in
support of this request.#> As discussed
in the preamble to the final rule,*6
Treasury noted that an entity that is part
of a larger corporate group could be
resolved under Title IT without the
Secretary making the systemic risk
determination required under section
203(b) of the Act with respect to that
particular entity. Section 210(a)(1)(E) of
the Act provides that the FDIC may
appoint itself as receiver of an entity if
it is a “covered subsidiary” of a covered
financial company of which the FDIC
has been appointed as receiver and it is
jointly determined by the FDIC and the
Secretary that (i) the covered subsidiary
is in default or in danger of default, (ii)
the FDIC’s appointment as receiver
would avoid or mitigate serious adverse
effects on the financial stability or
economic conditions of the United
States, and (iii) the FDIC’s appointment
as receiver would facilitate the orderly
liquidation of the covered financial
company.4? As Treasury noted in the
preamble to the final rule, if the FDIC
appoints itself receiver of a covered
subsidiary, that subsidiary is treated as
a covered financial company for
purposes of Title II, and the FDIC as
receiver would have the same rights
under the Act and the same obligations
under sections 210(c)(8), (9), and (10) of

4312 U.S.C. 243.2(d), 381.2(d).

4412 U.S.C. 243.2(g), 381.2(g).

45 See Letter from TCH, SIFMA, the American
Bankers Association, the Financial Services
Roundtable, and the International Swaps and
Derivatives Association, Inc. (April 7, 2015), pp.
14-15.

46 See 81 FR at 75630.

4712 U.S.C. 5390(a)(1)(E)(i). “Covered subsidiary”
is defined as any subsidiary of a covered financial
company, other than an insured depository
institution, an insurance company, or a covered
broker or dealer. 12 U.S.C. 5381(a)(9).

the Act as it does for other covered
financial companies.48

Furthermore, the definition of
“material entity”’ for purposes of the
resolution plan is not well aligned with
the likelihood of a company being
resolved under Title II. In particular, the
question of whether an entity is material
to the financial company’s core business
lines is based on the materiality of its
revenue, profit, or franchise value to the
financial company. In contrast,
Treasury, in making a systemic risk
determination regarding a covered
financial company under section 203(b)
of the Act, and Treasury and the FDIC,
in making a joint determination as to the
FDIC’s appointment as receiver of a
covered subsidiary under section
210(a)(1)(E) of the Act, would be making
a determination as to, among other
things, the effects of the company’s
failure on U.S. financial stability. It is
possible, for example, that an entity is
not material to the core business lines
of a financial company or to its critical
operations and yet, because of the
nature and extent of particular
exposures the market has to that entity
or because of the amount and nature of
the assets it would liquidate if it were
to be resolved in a disorderly manner
outside of Title II, the entity could be
resolved under Title II in order to
preserve U.S. financial stability. It is not
the case, therefore, that an entity that
has not been identified as a material
entity is, by virtue of not having been
so identified, less likely to be resolved
under Title II than an entity that has
been identified as a material entity.
Furthermore, because, as discussed
above, the identification of an entity as
a material entity is made based on the
entity’s materiality to its own corporate
group, the proposed standard cannot be
applied in a uniform way across
corporate groups that are required to file
resolution plans. For these reasons,
Treasury has determined not to provide
the requested exemption.

Conditions of the Exemptions

Any records entity subject to the rule
may avail itself of the exemptions
granted herein. With respect to each of
the exemptions granted herein, Treasury
reserves the right to rescind or modify
the exemption at any time. Treasury
intends to reassess the exemptions in
five years. At that time, Treasury, in
consultation with the FDIC and the
primary financial regulatory agencies,
would evaluate any relevant changes to
market structure or applicable law or
other relevant factors that might affect
the reasons for granting the exemptions.

48 See 81 FR at 75630; 12 U.S.C. 5390(a)(1)(E)(ii).
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Treasury expects that it would provide
notice to records entities prior to any
modification or rescission of any of the
exemptions and that, in the event of a
rescission or modification, Treasury
would grant records entities a limited
period of time in which to come into
compliance with the applicable
recordkeeping requirements of the rule.

Terms and Conditions of the
Exemptions

The following exemptions from the
requirements of 31 CFR 148.3 and 148.4
are hereby granted to any records entity
subject to the rule. All terms undefined
below but defined in 31 CFR 148.2 have
the meanings set forth therein. Each of
these exemptions is subject to
modification or revocation at any time
the Secretary determines that such
action is necessary or appropriate in
order to assist the FDIC as receiver for
a covered financial company in being
able to exercise its rights and fulfill its
obligations under sections 210(c)(8), (9),
or (10).

Cash Market Transactions

An exemption from the recordkeeping
requirements of the rule for any QFC
that is an agreement to purchase or sell
an equity or fixed income security or a
foreign exchange spot transaction (a
“cash market QFC”), provided that (i)
such cash market QFC is executed on
standardized terms and settles within
three business days of the trade date and
(ii) the records entity maintains, with
respect to such cash market QFC, the
records as set forth in Appendix A to
this notice in the format required under
the rule, provided further that no such
records are required to be maintained
for cash market QFCs a records entity
has with a counterparty that is a natural
person if the only QFCs the records
entity has with such counterparty are
cash market QFCs. With respect to a
counterparty that is a non-natural
person, if the records entity’s QFCs with
the counterparty and the counterparty’s
affiliates, if any, are limited to cash
market QFCs or other exempt QFCs, the
records entity may simply record “cash
market QFC” as the QFC type (field
A1.7); otherwise, the records entity
must record the QFC type (field A1.7)

for the cash market QFC at the same
level of specificity as the records entity
classifies the QFC in its internal
systems.

Overnight QFCs

An exemption from the recordkeeping
requirements of the rule for any QFC
that is a repurchase agreement, reverse
repurchase agreement, securities
borrowing agreement, or securities
lending agreement that terminates in
accordance with its terms on the
business day following the day it is
entered into (each an “overnight QFC”),
provided that the records entity
maintains, with respect to such an
overnight QFC, the records as set forth
in Appendix A to this notice in the
format required under the rule. If the
records entity’s QFCs with the
counterparty and the counterparty’s
affiliates, if any, are limited to overnight
QFCs or other exempt QFCs, the records
entity may simply record “overnight
QFC” as the QFC type (field A1.7);
otherwise, the records entity must
record the QFC type (field A1.7) for the
overnight QFC at the same level of
specificity as the records entity
classifies the QFC in its internal
systems.

Seeded Funds

An exemption for an entity that is (i)
a member of a corporate group with one
or more banking entities; (ii) a records
entity solely as a result of the
application of section 148.2(n)(1)(iii)(E)
of the rule; and (iii) a covered fund,
provided that the investments in the
entity that cause the entity to be a
member of the corporate group are
permitted pursuant to the section 13
rules for the purposes of establishing the
fund and providing it with sufficient
initial equity for investment to permit it
to attract unaffiliated investors.

An exemption for an entity that is (i)
a member of a corporate group with one
or more banking entities; (ii) a records
entity solely as a result of the
application of section 148.2(n)(1)(iii)(E)
of the rule; and (iii) excluded from the
definition of “covered fund” under the
section 13 rules as a registered
investment company or business
development company, provided that

TABLE A—1—POSITION-LEVEL DATA

the entity is deemed not to be a
“banking entity’’ as a result of it being
in its seeding period as provided by the
section 13 rules or relevant agency
guidance.

For purposes of these exemptions, the
“section 13 rules” refers to the rules of
the Board of Governors of the Federal
Reserve System, the Commodity Futures
Trading Commission, the Federal
Deposit Insurance Corporation, the
Office of the Comptroller of the
Currency, or the Securities and
Exchange Commission, as applicable,
implementing section 13 of the Bank
Holding Company Act of 1956, as
amended (12 U.S.C. 1851); “covered
fund” and “banking entity”” have the
meanings provided under the section 13
rules; “registered investment company”’
means a company registered as an
investment company under section 8 of
the Investment Company Act of 1940
(15 U.S.C. 80a-8) or a company formed
and operated pursuant to a written plan
to become such a company; and
“business development company”’
means a company that has elected to be
registered as a business development
company pursuant to section 54(a) of
the Investment Company Act of 1940
(15 U.S.C. 53—a) and has not withdrawn
its election or a company formed and
operated pursuant to a plan to become
such a company.

Corporate Organization Master Table

An exemption from the requirement
of section 148.3(b)(1) of the rule to
update all records on a daily basis with
respect to the information, referenced in
the corporate organization master table
set forth in appendix A to the rule,
regarding any affiliate of a records entity
that is an excluded entity or a non-U.S.
affiliate, provided that such information
is updated at least 30 days after a
change in such information. For
purposes of this exemption, “non-U.S.
affiliate” means an affiliate that is not
organized under any provision of
Federal law or the laws of any State and
“State” has the meaning provided in 12
U.S.C. 5301(16).

Appendix A

Field Instructions and data application Definition
A1l Asofdate .....ccooviviiiiiiiiiiiiees Provide data extraction date ..........ccooceiiiiiiiiiiiee e YYYY-MM-DD.
A1.2 Records entity identifier ................. Provide LEI for records entity. Information needed to review position-level data by | Varchar(50).
records entity.
A1.3 Position identifier .........cccccoeevriene Provide a unique identifier. Should be used consistently across all record entities | Varchar(100).
within the corporate group. Use the unique transaction identifier if available. In-
formation needed to readily track and distinguish positions.
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TABLE A—1—POSITION-LEVEL DATA—Continued
Field Instructions and data application Definition
A1.4 Counterparty identifier .................. Provide a counterparty identifier. Use LEI if counterparty has one. Should be | Varchar(50).
used consistently by all record entities within the corporate group. Information
needed to identify counterparty by reference to Counterparty Master Table.
A1.5 Internal booking location identifier | Information not required to be provided. Enter “exempt” ...........c.ccovvvivieiiinrcnennn. Varchar(50).
A1.6 Unique booking unit or desk identi- | Information not required to be provided. Enter “exempt” ..........ccccouveiveiiieeniennnnen. Varchar(50).
fier.
A1.7 Type of QFC ....ccoeevivieirieeceee, Provide type of QFC. Use unique product identifier if available. If records entity | Varchar(100).
has only QFCs that are cash market QFCs or overnight QFCs with a
counterparty and its affiliates, may enter “cash market QFCs” or “overnight
QFCs,” as applicable. If records entity has both cash market/overnight QFCs
and non-exempt QFCs with a counterparty or with its affiliates, the QFC type
must be recorded at the same level of specificity as the records entity classifies
the QFC in its internal systems.
A1.7.1 Type of QFC covered by guar- | Information not required to be provided Enter “NA” ........cccccuveriinrenieiieieneeennens Varchar(500).
antee or other third party credit en-
hancement.
A1.7.2 Underlying QFC obligor identifier | Information not required to be provided Enter “NA” .........c.cccovrvemiirienienieneieeenes Varchar(50).
A1.8 Agreement identifier ...................... Information not required to be provided. Enter “exempt” ... Varchar(50).
A1.9 Netting agreement identifier .......... Information not required to be provided. Enter “exempt” ...........cccccovvviiiiniirieenen. Varchar(50).
A1.10 Netting agreement counterparty | Provide a netting agreement counterparty identifier. Use same identifier as pro- | Varchar(50).
identifier. vided in A1.4 if counterparty and netting agreement counterparty are the same.
Use LEI if netting agreement counterparty has one. Information needed to iden-
tify unique netting sets.
A1.11 Trade date ........cccccevevvieiiiiiennnee Information not required to be provided. Enter “2099-12-31" YYYY-MM-DD.
A1.12 Termination date Information not required to be provided. Enter “2099-12-31" ... YYYY-MM-DD.
A1.13 Next call, put, or cancellation | Information not required to be provided. Enter *2099-12-31" YYYY-MM-DD.
date.
A1.14 Next payment date ...................... Information not required to be provided. Enter “2099-12-31" YYYY-MM-DD.
A1.15 Local currency of position Information not required to be provided. Enter “USD” .............. Char(3).
A1.16 Current market value of the posi- | Information not required to be provided. Enter “07 .........cccooeioeiniiiieesieeieeneeeiene Num (25,5).
tion in local currency.
A1.17 Current market value of the posi- | Information not required to be provided. Enter “07 ..........ccccoeeoiiniirseenieenieeneeeeene Num (25,5).
tion in U.S. dollars.
A1.18 Asset classification ...................... Information not required to be provided. Enter “07 ..........ccccoovviiiiiiiiiiiiiieieee, Char(1).
A1.19 Notional or principal amount of | Information not required to be provided. Enter “07 ..........cccccovviiiiiiiieicienieiceen, Num (25,5).
the position in local currency.
A1.20 Notional or principal amount of | Information not required to be provided. Enter “07 .........ccccoeioeeniinieenieeeieeneeeiene Num (25,5).
the position In U.S. dollars.
A1.21 Covered by third-party credit en- | Information not required to be provided. Enter “N” ...........ccccccoeeiviiiiiiiiiniiieniecenene Char(1).
hancement agreement (for the benefit
of the records entity)?
A1.21.1 Third-party credit enhancement | Information not required to be provided. Enter “NA” ..........ccccoooiiiiiriiinieniieeneeenene Varchar(50).
provider identifier (for the benefit of the
records entity).
A1.21.2 Third-party credit enhancement | Information not required to be provided. Enter “NA” ..........ccccooiiiiiniiiinieniiieieeeeens Varchar(50).
agreement identifier (for the benefit of
the records entity).
A1.21.3 Covered by third-party credit| Information not required to be provided. Enter “N” ...........ccccooiniiriiiiniiniienieneene Char(1).
enhancement agreement (for the ben-
efit of the counterparty)?
A1.21.4 Third-party credit enhancement | Information not required to be provided. Enter “NA” .........cccooiimiiriiesiieieeneeeene Varchar(50).
provider identifier (for the benefit of the
counterparty).
A1.21.5 Third-party credit enhancement | Information not required to be provided. Enter “NA” ..........cccooiiiiiiieinienieeneeniene Varchar(50).
agreement identifier (for the benefit of
the counterparty).
A1.22 Related position of records entity | Information not required to be provided. Enter “NA” Varchar(100).
A1.23 Reference number for any re- | Information not required to be provided. Enter “NA” Varchar(500).
lated loan.
A1.24 Identifier of the lender of the re- | Information not required to be provided. Enter “NA” ..........ccccooiiiiiiiienieiiieieeneeene Varchar(500).
lated loan.
TABLE A—2—COUNTERPARTY NETTING SET DATA
Field Instructions and data application Definition
A2.1 Asofdate .....ccociiiiiiiiiiiiiiees Data extraction date ...........cccoiiiiiiiiii e YYYY-MM-DD.
A2.2 Records entity identifier ................. Provide the LEI for the records entity ..........ccccoriiiiiiiiii e Varchar(50).
A2.3 Netting agreement counterparty | Provide an identifier for the netting agreement counterparty. Use LEI if | Varchar(50).
identifier. counterparty has one.
A2.4 Netting agreement identifier .......... Information not required to be provided. Enter “exempt” ..........ccccocveiiiiieeiieeeninns Varchar(50).
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TABLE A—2—COUNTERPARTY NETTING SET DATA—Continued

Field Instructions and data application Definition
A2.4.1 Underlying QFC obligor identifier | Information not required to be provided. Enter “NA” ...........cccoeviiviiiiiiniciinenns Varchar(50).
A2.5 Covered by third-party credit en- | Information not required to be provided. Enter “N” ...........cccccuviniimveninieneieeene Char(1).
hancement agreement (for the benefit
of the records entity)?
A2.5.1 Third-party credit enhancement | Information not required to be provided. Enter “NA” .........cccuviiniiiiiiiienieeneeeiene Varchar(50).
provider identifier (for the benefit of the
records entity).
A2.5.2 Third-party credit enhancement | Information not required to be provided. Enter “NA” ..........ccccooiiiiiiiiienieniieieeeene Varchar(50).
agreement identifier (for the benefit of
the records entity).
A2.5.3 Covered by third-party credit en- | Information not required to be provided. Enter “N” ...........ccccccuviniimvcniinieneieeeene Char(1).
hancement agreement (for the benefit
of the counterparty)?
A2.5.4 Third-party credit enhancement | Information not required to be provided. Enter “NA” .........cccooiiiiiiiinieniieenieaens Varchar(50).
provider identifier (for the benefit of the
counterparty).
A2.5.5 Third-party credit enhancement | Information not required to be provided. Enter “NA” .........cccuviiniiiiiiinieiieeneeeaene Varchar(50).
agreement identifier (for the benefit of
the counterparty).
A2.6 Aggregate current market value in | Information not required to be provided. ENter “07 ..........cccouiriieeiiiieeeiiieeeieeeeenes Num (25,5).
U.S. dollars of all positions under this
netting agreement.
A2.7 Current market value in U.S. dol- | Information not required to be provided. Enter “0” .........cccccuveienieeieiienicnenneneens Num (25,5).
lars of all positive positions, as aggre-
gated under this netting agreement.
A2.8 Current market value in U.S. dol- | Information not required to be provided. Enter “07 ........ccccccovmveniinnenienieeneieeeenes Num (25,5).
lars of all negative positions, as aggre-
gated under this netting agreement.
A2.9 Current market value in U.S. dol- | Information not required to be provided. Enter “0” .........cccccuveieiieenesienseneneeneens Num (25,5).
lars of all collateral posted by records
entity, as aggregated under this netting
agreement.
A2.10 Current market value in U.S. dol- | Information not required to be provided. Enter “07 .........cccoeioeiieirieeneeeieeneeeeene Num (25,5).
lars of all collateral posted by
counterparty, as aggregated under this
netting agreement.
A2.11 Current market value in U.S. dol- | Information not required to be provided. Enter “0” ..........ccccceeoeinvirieeniecniieneeeeene Num (25,5).
lar of all collateral posted by records
entity that is subject to re-
hypothecation, as aggregated under
this netting agreement.
A2.12 Current market value in U.S. dol- | Information not required to be provided. Enter “07 ..........cccceeoeiniirieesneniieneeeeene Num (25,5).
lars of all collateral posted by
counterparty that is subject to re-
hypothecation, as aggregated under
this netting agreement.
A2.13 Records entity collateral—net ..... Information not required to be provided. Enter “07 ..........ccccoevviriiiiiiiieenec e Num (25,5).
A2.14 Counterparty collateral—net ........ Information not required to be provided. ENter “07 .........cccccoeeeeeeeeeieeesieeeeseeeennns Num (25,5).
A2.15 Next margin payment date .......... Information not required to be provided. Enter “2099—12=31" ......ccccccoveveirivrceennnn. YYYY-MM-DD.
A2.16 Next margin payment amount in | Information not required to be provided. Enter “07 .........ccccoceioeiieiieenieeieeneeeiens Num (25,5).
U.S. dollars.
A2.17 Safekeeping agent identifier for | Information not required to be provided. Enter “NA” .........ccccooiiiviiiiiinieniieeneceeene Varchar(50).
records entity.
A2.18 Safekeeping agent identifier for | Information not required to be provided. Enter “NA” ........c.cccomveiiiiieninieneseeenes Varchar(50).
counterparty.
TABLE A—3—LEGAL AGREEMENTS
Field Instructions and data application Definition
A3.1 Asofdate ....cccoevrvceiiniecree Data extraction date ............cccooviiiiiiiiii *YYYY-MM-DD.
A3.2 Records entity identifier .... | Provide LEI for records entity ..........cccoecemmieriiieniieieeiee Varchar(50).
A3.3 Agreement identifier ...................... Information not required to be provided. Enter “exempt” . Varchar(50).
A3.4 Name of agreement or governing | Information not required to be provided. Enter “NA” ..........cccocovviriiiriceiicriieeee Varchar(50).
document.
A3.5 Agreement date ..........ccccocoueinen. Information not required to be provided. Enter “2099—12-31" .......ccccocvevcvirieeseennne. YYYY-MM-DD.
A3.6 Agreement counterparty identifier | Use LEI if counterparty has one. Information needed to identify counterparty ........ Varchar(50).
A8.6.1 Underlying QFC obligor identifier | Information not required to be provided. Enter “NA” Varchar(50).
A3.7 Agreement governing law .. Information not required to be provided. Enter “NA” Varchar(50).
A3.8 Cross-default provision? ................ Information not required to be provided. Enter “N’ ....... Char(1).
A3.9 Identity of cross-default entities ..... Information not required to be provided. Enter “NA” Varchar(500).
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TABLE A—3—LEGAL AGREEMENTS—Continued
Field Instructions and data application Definition

A3.10 Covered by third-party credit en- | Information not required to be provided. Enter “N” ...........ccocveeriimsieesceeniirieene. Char(1).
hancement agreement (for the benefit
of the records entity)?.

A3.11 Third-party credit enhancement | Information not required to be provided. Enter “NA” .........c.ccoeeiooieeiieeeeicieeeeieeee Varchar(50).
provider identifier (for the benefit of the
records entity).

A3.12 Associated third-party credit en- | Information not required to be provided. Enter “NA” ..........cccocoeoiiviiriieciiiiieiee Varchar(50).
hancement agreement document iden-
tifier (for the benefit of the records enti-
ty).

A3.12.1 Covered by third-party credit | Information not required to be provided. Enter “N” .........c.ccovoeiiiemsveescieniieieeen Char(1).
enhancement agreement (for the ben-
efit of the counterparty)?.

A3.12.2 Third-party credit enhancement | Information not required to be provided. Enter “NA” .........c.ccoeorooeesiiieeiieieeieees Varchar(50).
provider identifier (for the benefit of the
counterparty).

A3.12.3 Associated third-party credit en- | Information not required to be provided. Enter “NA” ..........ccocovoiiiviniceciieiieiceee Varchar(50).
hancement agreement document iden-
tifier  (for the benefit of the
counterparty).

A3.13 Counterparty contact information: | Information not required to be provided. Enter “NA” ........cc.cooveeieeiceiiiesieieee Varchar(200).
name.

A3.14 Counterparty contact information: | Information not required to be provided. Enter “NA” ........c.ccoovverieesieescieniircieee. Varchar(100).
address.

A3.15 Counterparty contact information: | Information not required to be provided. Enter “NA” ..........ccccoeveiveeeesieeiisieecrenea. Varchar(50).
phone.

A3.16 Counterparty’s contact informa- | Information not required to be provided. Enter “NA” ...........coovoeeioemrceeseesiieieeen Varchar(100).

tion: email address.

TABLE A—4—COLLATERAL DETAIL DATA

Field

Instructions and data application

A4.1
A4.2
A4.3
Ad.4
A4.5

As of date

Counterparty identifier
Netting agreement identifier

RECOrds NUtY IAENHFIOL .......c.eeeeeeeeeeeeeee ettt e e e e e e e aanes
Collateral posted/collateral received flag

No entry required.
No entry required.
No entry required.
No entry required.
No entry required.

A4.6 Unique collateral item identifier ............ccccoouvevvcreeivenennns No entry required.
A4.7 Original face amount of collateral item in local currency . No entry required.
A4.8 Local currency of collateral item .............cccccoeevvcveenccnen. No entry required.
A4.9 Market value amount of collateral item in U.S. dollars .... No entry required.
A4.10 Description of collateral item .............cccoeceeeevciennnn. No entry required.
A4.11  Asset classification ............cccccocevvvvenenan. No entry required.
A4.12 Collateral or portfolio S€gregation SIATUS ..............ccouewueieueiriiesieee e No entry required.
A4.13  COllALEIAl IOCALION ...ttt ettt et No entry required.
A4.14  Collateral jurisdiction ... | No entry required.
A4.15 Is collateral re-hypothecation allowed? ..............ccccoeeciiiiiiiiiiieiiieiieceee e No entry required.
CORPORATE ORGANIZATION MASTER TABLE !
Field Example Instructions and data application Definition
CO.1 Asofdate ....cccocevvreenne 2015-01-05 ...... Data extraction date ...........cooeriiieiiiieereee e YYYY-MM-DD.
CO.2 Entity identifier ................... 888888888 ........ Provide unique identifier. Use LEI if available. Information needed to | Varchar(50).
identify entity.
CO.3 Has LEI been used for en- | Y/N ....ccccoevvennne Specify whether the entity identifier provided is an LEI ....................... Char(1).
tity identifier?.
CO.4 Legal name of entity .......... John Doe & Co Provide legal name of entity ..........ccoociiiiiiiiiii Varchar(200).
CO.5 Immediate parent entity | 77777777 .......... Use LEI if available. Information needed to complete org structure .... | Varchar(50).
identifier.
CO.6 Has LEI been used for im- | Y/N ......ccceevenen. Specify whether the immediate parent entity identifier provided is an | Char(1).
mediate parent entity identifier?. LEL
CO.7 Legal name of immediate | John Doe & Co Information needed to complete org structure ..........ccoccevveeievieeenienn. Varchar(200).
parent entity.
CO.8 Percentage ownership of | 100.00 ............... Information needed to complete org structure ...........cocceevveiiiinicnneene Num (5,2).

immediate parent entity in the
entity.
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CORPORATE ORGANIZATION MASTER TABLE '—Continued

Field Example Instructions and data application Definition
CO.9 Entity type ..ccovvviiiriiiiin, Subsidiary, for- Information needed to complete org structure ...........cccceevcveeiienicineen. Varchar(50).
eign branch,
foreign division.
CO.10 DomiCile .....ccccocevreereeannn. New York, New Enter as city, state or city, foreign country ..........c.ccoceiiiiiiiniinnnniene Varchar(50).
York.
CO.11 Jurisdiction under which | New York ........... Enter as state or foreign jurisdiction ............ccocoeeieiniiiiiineeeeeeee Varchar(50).
incorporated or organized.
CO.12 Reporting status .............. [21=]\\ Indicate one of the following, as appropriate, given status of entity
under this part. Information needed to validate compliance with the
requirements of this part:
REN = Records entity (reporting) Char(3).
NFC= Non-financial company (not reporting)
EXC = Excluded entity (not reporting)
ZER = Records entity with 0 QFCs (not reporting)
DEM = Records entity de minimis exemption (not reporting)
OTH = Records entity using another exemption (not reporting)
1 Foreign branches and divisions shall be separately identified to the extent they are identified in an entity’s reports to its PFRAs.
COUNTERPARTY MASTER TABLE
Field Example Instructions and data application Definition
CP.1 Asofdate .....cccovvriennnne 2015-01-05 ...... Data extraction date ..........cccoceriieiinieeeee e YYYY-MM-DD.
CP.2 Counterparty identifier ....... 888888888 ........ Use LEI if counterparty has one. Should be used consistently across | Varchar(50).
all records entities within a corporate group. The counterparty
identifier shall be the global legal entity identifier if one has been
issued to the entity. If a counterparty transacts with the records
entity through one or more separate foreign branches or divisions
and any such branch or division does not have its own unique
global legal entity identifier, the records entity must include addi-
tional identifiers, as appropriate to enable the FDIC to aggregate
or disaggregate the data for each counterparty and for each entity
with the same ultimate parent entity as the counterparty.
CP.3 Has LEI been used for | Y/N ......cccoenn Indicate whether the counterparty identifier is an LEI .......................... Char(1).
counterparty identifier?
CP.4 Legal name of counterparty | John Doe & Co Information needed to identify and, if necessary, communicate with | Varchar(200).
counterparty.
CP.5 DomiCile ....cccccoervvineriinicnns New York, New Enter as city, state or city, foreign country ..., Varchar(50).
York.
CP.6 Jurisdiction under which in- | New York ........... Enter as state or foreign jurisdiction .............ccccevviiiiiiiiiiiiiie Varchar(50).
corporated or organized.
CP.7 Immediate parent entity | 77777777 .......... Provide an identifier for the parent entity that directly controls the | Varchar(50).
identifier. counterparty. Use LEI if immediate parent entity has one.
CP.8 Has LEI been used for im- | Y/N .....cccccevenene Indicate whether the immediate parent entity identifier is an LEI ........ Char(1).
mediate parent entity identifier?
CP.9 Legal name of immediate | John Doe & Co Information needed to identify and, if necessary, communicate with | Varchar(200).
parent entity. counterparty.
CP.10 Ultimate parent entity | 666666666 ........ Provide an identifier for the parent entity that is a member of the cor- | Varchar(50).
identifier. porate group of the counterparty that is not controlled by another
entity. Information needed to identify counterparty. Use LEI if ulti-
mate parent entity has one.
CP.11 Has LEI been used for ul- | Y/N .....cccevnenene Indicate whether the ultimate parent entity identifier is an LEI ............ Char(1).
timate parent entity identifier?
CP.12 Legal name of ultimate | John Doe & Co Information needed to identify and, if necessary, communicate with | Varchar(100).
parent entity. counterparty.
BOOKING LOCATION MASTER TABLE
Field Instructions and data application Definition
BL1 Asof date ....ccoooiiiiiii s Data extraction date ...........ccoceiiiiiiiiiiiiie YYYY-MM-DD.
BL.2 Records entity identifier ..o Provide LEI ......oooiiee e Varchar(50).
BL.3 Internal booking location identifier .................cccoeveveens Information not required to be provided. Enter “exempt” ....... Varchar(50).
BL.4 Unique booking unit or desk identifier ....... Information not required to be provided. Enter “exempt” ....... Varchar(50).
BL.5 Unique booking unit or desk description ... Information not required to be provided. Enter “NA” Varchar(50).
BL.6 Booking unit or desk contact—phone .............ccccoceueenne Information not required to be provided. Enter “NA” Varchar(50).
BL.7 Booking unit or desk contact—email ..............c.ccccocceee. Information not required to be provided. Enter “NA” Varchar(100).
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SAFEKEEPING AGENT MASTER TABLE

Instructions and data

Field application

SA.1 As of date ......
SA.2 Safekeeping
agent identifier.
SA.3 Legal name of
safekeeping agent.
SA.4  Point of con-

tact—name.

SA.5 Point of con-
tact—address.
SA.6 Point of con-
tact—phone.
SA.7 Point of con-

tact—email.

No entry required.
No entry required.

No entry required.
No entry required.
No entry required.
No entry required.

No entry required.

Dated: December 14, 2018.
Peter Phelan,

Deputy Assistant Secretary for Capital
Markets.

[FR Doc. 2018-27758 Filed 12—-20-18; 8:45 am]
BILLING CODE 4810-25-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2013-0705]

RIN 1625-AA00

Regulated Navigation Area and Safety
Zone: Tappan Zee Bridge Construction

Project, Hudson River; South Nyack
and Tarrytown, NY

AGENCY: Coast Guard, DHS.

ACTION: Temporary interim rule and
request for comments.

SUMMARY: The Coast Guard is extending
the effective period of the temporary
regulated navigation areas and safety
zone for the navigable waters of the
Hudson River, NY, surrounding the
Tappan Zee Bridge. This rule will
extend the effective period of the
existing temporary interim rule for an
additional year, now ending on
December 31, 2019. This rule will
continue to prohibit all persons and
vessel traffic from the safety zone and
enforce speed and wake restrictions for
the Eastern and Western regulated
navigation areas as cited in this rule
unless exceptions are authorized by the
First District Commander or a
designated representative. These
regulated navigation areas and safety
zone continue to be necessary to protect
personnel, vessels, and the marine
environment from potential hazards
during the removal of the existing
Tappan Zee Bridge and construction of
a new bridge.

DATES: The effective period of
§165.T01-0174 is extended to
December 31, 2019. The amendments in
this rule are effective from December 31,
2018, through December 31, 2019.
Comments and related material must
be received by the Coast Guard on or
before April 1, 2019.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2013—
0705 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule. You may submit comments
identified by docket number USCG—
2013-0705 using the Federal
eRulemaking Portal at http://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion for further
instructions on submitting comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Craig Lapiejko, Waterways
Management at Coast Guard First
District, telephone 617-223-8351, email
craig.lapiejko@uscg.mil or, Mr. Jeff
Yunker, Coast Guard Sector New York
Waterways Management Division, U.S.
Coast Guard; telephone 718—-354—4195,
email jeff.m.yunker@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security

FR Federal Register

NYSTA New York State Thruway Authority
RNA Regulated Navigation Area

NPRM Notice of proposed rulemaking

TIR Temporary Interim Rule

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On September 26, 2013, the Coast
Guard published a temporary interim
rule (TIR) establishing a regulated
navigation area (RNA) on the navigable
waters of the Hudson River, NY, for the
Tappan Zee Bridge replacement project
(78 FR 59231). We received no
comments on the September 26, 2013,
TIR. No public meeting was requested,
and none was held. Construction on the
Tappan Zee Bridge replacement project
began on October 1, 2013.

On July 25, 2014, the Coast Guard
published a change to the original TIR
which established a new safety zone
and expanded the RNA to create both an
Eastern and Western RNA for the
Tappan Zee Bridge replacement project
on navigable waters of the Hudson
River, NY (79 FR 43250). We received

two comments on the July 25, 2014, TIR.
The first comment referenced an
unrelated rulemaking effort to establish
anchorage locations along the Hudson
River. The second comment merely
provided the environmental checklist
for the TIR. No public meeting was
requested, and none was held.

Today’s TIR extends the effective
period of the rule for one year until
December 31, 2019, due to delays of the
Tappan Zee Bridge replacement project.

On August 23, 2018, the NYSTA
requested the RNAs and safety zone be
extended until December 31, 2019, to
complete all remaining contract
operations in and over the Hudson
River, including, but not limited to steel
erection, concrete bridge deck
placements, installation of navigation
lighting, and removal of the original
Tappan Zee Bridge.

The Coast Guard is issuing this
temporary interim rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
NPRM with respect to this rule because
doing so would be impracticable and
contrary to the public interest. The
notice allowing the construction project
to proceed and providing updated
timelines for the project was only
recently finalized and provided to the
Coast Guard, which did not give the
Coast Guard enough time to publish a
NPRM, take public comments, and issue
a final rule before the existing regulation
expires. Timely action is needed to
respond to the potential safety hazards
associated with removal of the original
bridge and construction of a new
replacement bridge. It would be
impracticable and contrary to the public
interest to publish a NPRM because we
must extend the effective period of the
safety zone and RNAs as soon as
possible to protect the safety of the
waterway users, construction crew, and
other personnel associated with the
bridge project. A delay of the project to
accommodate a full notice and comment
period would delay necessary
operations, result in increased costs,
and delay the completion date of the
bridge project and subsequent reopening
of the Hudson River for normal
operations.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
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making it effective less than 30 days
after publication in the Federal
Register. For reasons stated in the
preceding paragraph, delaying the
effective date of this rule would be
impracticable and contrary to the public
interest because timely action is needed
to respond to the potential safety
hazards associated with the project.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231.

The First District Commander has
determined that potential hazards exist
associated with this bridge construction,
and removal project that has already
commenced, and will continue through
December 31, 2019, will be a safety
concern for anyone within the work
zone. The construction and removal of
the bridge continues to be extremely
complex and presents many safety
hazards including overhead crane
operations, overhead cutting operations,
potential falling debris, and barges
positioned in the Hudson River, and
along the length of the bridge. In order
to mitigate the inherent risks involved
with the removal of a bridge, and
installation of the new bridge, it is
necessary to control vessel movement
through the area. The purpose of this
TIR is to ensure the safety of waterway
users, the public, and construction
workers for the duration of the new
bridge construction and demolition.
Heavy-lift operations are sensitive to
water movement, and wake from
passing vessels could pose significant
risk of injury or death to construction
workers. In order to minimize such
unexpected or uncontrolled movement
of water, any vessel transiting through
the Western and Eastern RNA must
make a direct and expeditious passage.
No vessel may stop, moor, anchor, or
loiter within the RNA at any time unless
they are working on the bridge
construction operations. This rule is
needed to protect personnel, vessels,
and the marine environment on the
navigable waters of the Hudson River,
NY, during the bridge project.

IV. Discussion of the Rule

This rule extends the effective period
of the temporary interim rule for the
navigable waters of the Hudson River,
NY, surrounding the Tappan Zee Bridge
for one additional year until December
31, 2019. There are no other changes to
the regulatory text of this rule as cited
in 33 CFR §165.T01-0174. This rule
will continue to prohibit all persons and
vessel traffic from the safety zone and
enforce speed and wake restrictions for
the Eastern and Western RNAs unless
exceptions are authorized by the First

District Commander or a designated
representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, it has not
been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
order 13771.

This regulatory action determination
is based on the following reasons:
Vessel traffic would only be restricted
from the Eastern RNA for limited
durations. The Eastern RNA covers only
a small portion of the navigable
waterway which includes the Federal
navigation channel. Furthermore, while
the Federal navigation channel on the
Hudson River is closed, vessels that can
safely navigate outside the channel may
still be able to transit through the
Western RNA or the portion of the
Eastern RNA which does not encompass
the Federal Navigation channel,
depending on the project schedule and
location of project vessels in these areas.
The Coast Guard does not expect to
receive any additional requests to close
the entire Federal navigation channel in
2019, based upon the current
construction progress, except in case of
an emergency.

Advance public notifications will also
be made to local mariners through
appropriate means, which may include
but are not limited to, Local Notice to
Mariners, Broadcast Notice to Mariners,
and the Boater Safety Information
section of the project website at http://
www.newnybridge.com.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small

businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule would not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the RNAs
and safety zone may be small entities,
for the reasons stated in section V.A
above, this rule will not have a
significant impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This temporary interim rule will not
call for a new collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.
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Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
would not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—01, which guides the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
made a preliminary determination that
this action is one of a category of actions
that do not individually or cumulatively
have a significant effect on the human
environment. This rule involves
extending the effective time for one year
restricting vessel movement within
regulated navigation areas and safety
zone on the navigable waters of Hudson
River in vicinity of the Tappan Zee
Bridge construction project. Normally
such actions are categorically excluded
from further review under paragraph
L60(a) of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 01. A preliminary Record of
Environmental Consideration for
Categorically Excluded Actions is
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
temporary interim rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to

coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

VI. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit http://
www.regulations.gov/privacyNotice.

Documents mentioned in this TIR as
being available in the docket, and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Amend § 165.T01-0174 by revising
the introductory text of paragraph (d) to
read as follows:

§165.T01-0174 Regulated Navigation
Areas and Safety Zone Tappan Zee Bridge
Construction Project, Hudson River; South
Nyack and Tarrytown, NY.

* * * * *

(d) Enforcement periods. This
regulation will be enforced 24 hours a
day from 11:59 p.m. on December 31,
2018 until 11:59 p.m. on December 31,
2019.

* * * * *

Dated: December 18, 2018.
Andrew J. Tiongson,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 2018-27669 Filed 12—20-18; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2018-1097]
RIN 1625-AA00

Safety Zone; Wolf River, Winneconne
Bridge Blasting, Winneconne, WI

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
certain waters of the Wolf River in
Winneconne, WI, for blasting
operations. This action is necessary to
protect mariners, vessels, and property
from potential hazards associated with
blasting operations. Entry of vessels or
persons into this zone is prohibited
unless specifically authorized by the
Captain of the Port Lake Michigan or a
designated representative.

DATES: This rule is effective without
actual notice from 6 a.m. on December
21, 2018 until 5 p.m. on January 21,
2019. For the purposes of enforcement,
actual notice will be used from 6 a.m.
on December 17, 2018, until 6 a.m. on
December 21, 2018.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2018—
1097 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this document,
call or email the marine event
coordinator, MSTC Kaleena Carpino,
Prevention Department, Coast Guard
Sector Lake Michigan, Milwaukee, WI;
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telephone (414) 747-7148, email D09-
SMB-SECLakeMichigan-WWM@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. The final details
for this event were not known to the
Coast Guard until there was insufficient
time remaining before the event to
publish an NPRM. Delaying the effective
date of this rule to wait for a comment
period to run would inhibit the Coast
Guard’s ability to protect the public,
vessels, mariners, and property from the
hazards associated with the blasting
operations from December 17, 2018
through January 21, 2019.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register for the reasons discussed in the
preceding paragraph. Delaying the
effective date by waiting for a 30 day
notice period to run would be
impracticable and contrary to the rule’s
objectives of protecting safety of life on
the navigable waters and protection of
persons and vessels near the blasting
area.

III. Legal Authority and Need for Rule

The legal basis for this rule is the
Coast Guard’s authority to establish
safety zones: 33 U.S.C. 1231; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security
Delegation No. 0170.1.

The Coast Guard will enforce a safety
zone from 6 a.m. through 5 p.m. each
day from December 17, 2018 through
January 21, 2019, for the blasting

operations of the Winneconne Bridge
(STH 116) on the Wolf River in
Winneconne, WI. The Captain of the
Port Lake Michigan determined that the
blasting operations will pose a
significant risk to public safety and
property. Such hazards include
premature and accidental detonations,
falling debris, and collisions among
spectator vessels.

IV. Discussion of the Rule

With the aforementioned hazards in
mind, the Captain of the Port Lake
Michigan determined that this
temporary safety zone is necessary to
protect persons and vessels during the
blasting operations in the waters of Wolf
River, in Winneconne, WI. This zone
will be enforced from 6 a.m. through 5
p-m. each day from December 17, 2018
through January 21, 2019. The safety
zone encompasses all navigable waters
of Wolf River within 700 feet of the
Winneconne Bridge (STH 116) located
at 44°6.646 N, 088°42.697 W (NAD 83).

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Lake Michigan or a designated on-
scene representative. The Captain of the
Port or a designated on-scene
representative may be contacted via
VHF Channel 16.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-year of the safety zone. The
safety zone created by this rule will be
relatively small and enforced for 11
hours each day. Thus, restriction on
vessel movement within that particular

area are expected to be minimal. Under
certain conditions, vessels may still
transit through the safety zone when
permitted by the Captain of the Port.
Moreover, the Coast Guard will issue
Broadcast Notice to Mariners via VHF—
FM marine channel 16 about the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
the affected portion of Wolf River, in
Winneconne, WI between 6 a.m.
through 5 p.m. December 17, 2018
through January 17, 2019. This safety
zone will not have a significant
economic impact on a substantial
number of small entities for the reasons
cited in the Regulatory Planning and
Review section. Additionally, before the
enforcement of the zone, we will issue
local Broadcast Notice to Mariners and
Public Notice of Safety Zone so vessel
owners and operators can plan
accordingly.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
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small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human

environment. This rule involves the
establishment of a safety zone
surrounding the Winneconne Bridge
(STH 116) on the Wolf River, in
Winneconne, WL It is categorically
excluded from further review under
paragraph L[60(a)] of Appendix A, Table
1 of DHS Instruction Manual 023—-01—
001-01, Rev. 01. A Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-1097 to read as
follows:

§165.T09-1097 Safety Zone; Wolf River,
Winneconne Bridge Blasting, Winneconne,
Wi.

(a) Location. All navigable waters of
Wolf River within 700 feet of the
Winneconne Bridge (STH 116) located
at 44°6.646 N, 088°42.697 W (NAD 83).

(b) Enforcement period. This rule will
be enforced from 6 a.m. through 5 p.m.
each day from December 17, 2018
through January 21, 2019.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Lake Michigan or a
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Lake Michigan or a designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Lake Michigan
is any Coast Guard commissioned,
warrant or petty officer who has been
designated by the Captain of the Port
Lake Michigan to act on his or her
behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone must
contact the Captain of the Port Lake
Michigan or an on-scene representative
to obtain permission to do so. The
Captain of the Port Lake Michigan or an
on-scene representative may be
contacted via VHF Channel 16. Vessel
operators given permission to enter or
operate in the safety zone must comply
with all directions given to them by the
Captain of the Port Lake Michigan or an
on-scene representative.

Dated: December 17, 2018.
Thomas J. Stuhlreyer,

Captain, U.S. Coast Guard, Captain of the
Port.

[FR Doc. 2018-27599 Filed 12-20-18; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2018-1082]
RIN 1625-AA87

Security Zone; Puget Sound, Tacoma,
WA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
for the navigable waters within 500
yards of the M/V CAPE HUDSON,
Official Number 901127, during its
departure from Terminal 7 in Tacoma,
WA. This security zone is necessary to
protect the vessel and associated
personnel from terrorist acts, accidents,
sabotage, or other subversive acts
associated with the vessel’s movement
of military cargo. Entry of vessels or
persons into this zone is prohibited
while the M/V CAPE HUDSON is in
transit unless specifically authorized by
the Captain of the Port Puget Sound.
DATES: This rule is effective without
actual notice from 8:45 a.m. on
December 21, 2018, through 9 p.m. on
January 2, 2019. For the purposes of
enforcement, actual notice will be used
from 8:00 a.m. on December 20, 2018,
through 8:44 a.m. December 21, 2018.
ADDRESSES: To view documents
mentioned in this preamble as being
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available in the docket, go to https://
www.regulations.gov, type USCG-2018—
1082 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Zachary Spence,
Sector Puget Sound Waterways
Management Branch, U.S. Coast Guard;
telephone 206-217-6051, email
SectorPugetSoundWWM®@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
Coast Guard did not receive notification
of the movement of military cargo until
December 3, 2018, and immediate
action is needed to protect the security
of M/V CAPE HUDSON and its
personnel from terrorist acts, accidents,
sabotage, or other subversive acts. It is
impracticable to publish a NPRM
because we must establish this security
zone by December 20, 2018.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because immediate action is needed to
respond to the potential security risks
associated with the shipment of military
cargo onboard the M/V CAPE HUDSON.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port Puget Sound (COTP)
has determined that there are potential
security concerns associated with the

shipment of military cargo aboard the
M/V CAPE HUDSON. This rule is
needed to protect the M/V CAPE
HUDSON and its personnel from
terrorist acts, accidents, sabotage, or
other subversive acts while underway
from Terminal 7 in Tacoma, WA to the
Puget Sound Traffic Separation Lane
Lighted Buoy SE.

IV. Discussion of the Rule

This rule establishes a security zone
from 8 a.m. on December 20, 2018
through 8 p.m. on January 2, 2019. The
security zone will cover all navigable
waters within 500 yards of the M/V
CAPE HUDSON while underway from
Terminal 7 in Tacoma, WA until the
vessel arrives near the Puget Sound
Traffic Separation Lane Lighted Buoy
SE. The duration of the zone is intended
to protect the M/V CAPE HUDSON and
its personnel during its departure
transit. Because weather conditions may
affect the vessel’s loading timeframes,
the actual planned departure of the
vessel will occur between 8 a.m. on
December 20, 2018 and 8 p.m. on
January 2, 2019. Enforcement of the
security zone will only occur while the
vessel is in transit, and no vessel or
person will be permitted to enter the
security zone without obtaining
permission from the COTP or a
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the security zone.
Vessel traffic will be able safely transit
around this security zone which would
impact a small designated area around

the M/V CAPE HUDSON during the
vessel’s departure transit through Puget
Sound for less than 6 hours.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
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effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
security zone limited in duration to
M/V CAPE HUDSON’s departure from
Terminal 7 in Tacoma, WA until the
vessel reaches the Puget Sound Traffic
Separation Lane Lighted Buoy SE that
will prohibit entry within 500 yards of
the vessel. It is categorically excluded
from further review under paragraph L
60(a) of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 01. A Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add §165.T13-1082 toread as
follows:

§165.T13—1082 Security Zone; Puget
Sound, Tacoma, WA.

(a) Location. The following area is a
security zone: All navigable waters,
from surface to bottom, within 500
yards of the M/V CAPE HUDSON while
underway from Terminal 7 in Tacoma,
WA until the vessel reaches the Puget
Sound Traffic Separation Lane Lighted
Buoy SE.

(b) Definitions. As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port Puget Sound (COTP) in the
enforcement of the security zone.

(c) Regulations. (1) Under the general
security zone regulations in subpart D of
this part, you may not enter the security
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative by VHF CH 16 or at 206—
217-6051. Those in the security zone
must comply with all lawful orders or
directions given to them by the COTP or
the COTP’s designated representative.

(d) Enforcement period. This rule is
effective without actual notice from 8:45
a.m. on December 21, 2018, through 9

p.m. on January 2, 2019. For the
purposes of enforcement, actual notice
will be used from 8:00 a.m. on
December 20, 2018, through 8:44 a.m.
December 21, 2018. This rule will be
enforced with actual notice by COTP’s
designated representatives on scene
during M/V CAPE HUDSON departure
transit.

Dated: December 17, 2018.
L.A. Sturgis,

Captain, U.S. Coast Guard, Captain of the
Port Puget Sound.

[FR Doc. 2018-27579 Filed 12—20-18; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 9
RIN 2900-AQ12

Veterans’ Group Life Insurance
Increased Coverage

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: Current statutory provisions
provide Veterans’ Group Life Insurance
(VGLI) insureds under the age of 60
with the opportunity to increase their
VGLI coverage by $25,000 not more than
once in each five-year period beginning
on the one-year anniversary of the date
a person becomes insured under VGLI.
The Department of Veterans Affairs
(VA) is finalizing the amendment of its
VGLI regulations to establish a
permanent regulatory framework for
such elections of increased coverage.
The final rule clarifies that coverage
increases in an amount less than
$25,000 are available only when
existing VGLI coverage is within
$25,000 of the Servicemembers’ Group
Life Insurance maximum of $400,000,
and any increases of less than $25,000
must be only in an amount that would
bring the insurance coverage up to the
statutory maximum.

DATES: Effective date: This rule is
effective on January 22, 2019.

FOR FURTHER INFORMATION CONTACT:
Karen Naccarelli, Department of
Veterans Affairs Insurance Center (310/
290B), P.O. Box 13399, Philadelphia,
Pennsylvania 19101, (215) 381-3029.
(This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: On April
27,2018, VA published in the Federal
Register (83 FR 18491) a proposed rule
seeking comments regarding
amendment of 38 CFR 9.2 to reflect
Section 404 of the Veterans’ Benefits
Act of 2010, Public Law 111-275, 124
Stat. 2879-2880 (2010). The amendment
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provides that insureds who are under 60
years of age and who have less than the
statutory maximum of SGLI coverage
can elect in writing to increase coverage
by $25,000 not more than once in each
five-year period beginning on their one-
year VGLI coverage anniversary date.
Section 404 added to 38 U.S.C. 1977(a)
a new paragraph (3), which took effect
April 11, 2011. To promptly implement
this statutory change, VA adopted
interim procedures for increasing VGLI
coverage. See the “Servicemembers’ and
Veterans’ Group Life Insurance
Handbook, Chapter 12.01, on the VA
Insurance website at http://
www.benefits.va.gov/INSURANCE/
resources_handbook ins_chapteri2.asp
which outlines the interim process. This
final regulation is intended to establish
a permanent regulatory framework for
affording additional VGLI coverage
under section 404.

The proposed regulation was
published in the Federal Register for
public comments on April 27, 2018.
Two public comments were received
that support the proposed amendment.
The comments stated that the rule
provides the insured with the right to
the earliest opportunity to increase
coverage under the law. The comments
also noted that the opportunity to
increase coverage is provided at
predictable times, which benefits both
the insured and the insurer as it relates
to planning potential changes in
coverage and premiums.

Based on the rationale set forth in the
preamble of the proposed rule and the
two public comments received, VA
adopts, without change, the proposed
rule published on April 27, 2018, at 83
FR 18491.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule would have no
such effect on State, local, and tribal
governments or the private sector.

Paperwork Reduction Act

This final rule contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C 3501-3521).

Executive Orders 12866, 13563, and
13771

Executive Orders 12866 and 13563
direct agencies to assess the costs and

benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action” requiring review by
the Office of Management and Budget
(OMB), unless OMB waives such
review, as “‘any regulatory action that is
likely to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined, and it has been
determined not to be a significant
regulatory action under Executive Order
12866. VA’s impact analysis can be
found as a supporting document at
http://www.regulations.gov, usually
within 48 hours after the rulemaking
document is published. Additionally, a
copy of the rulemaking and its impact
analysis are available on VA’s website at
http://www.va.gov/orpm by following
the link for “VA Regulations Published
from FY 2004 through FYTD.” This rule
is not an E.O. 13771 regulatory action
because this rule is not significant under
E.O. 12866.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (5 U.S.C. 601-612). This
final rule would directly affect only
individuals and would not directly
affect small entities. Therefore, pursuant

to 5 U.S.C. 605(b), this rulemaking is
exempt from the initial and final
regulatory flexibility analysis
requirements of sections 603 and 604.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance number and title for the
programs affected by this document is
64.103, Life Insurance for Veterans.

List of Subjects in 38 CFR Part 9

Life insurance, Military personnel,
Veterans.

Signing Authority

The Secretary of Veterans Affairs
approved this document and authorized
the undersigned to sign and submit the
document to the Office of the Federal
Register for publication electronically as
an official document of the Department
of Veterans Affairs. Robert L. Wilkie,
Secretary, Department of Veterans
Affairs, approved this document on
December 17, 2018, for publication.

Dated: December 17, 2018.
Jeffrey M. Martin,
Assistant Director, Office of Regulation Policy

& Management, Office of the Secretary,
Department of Veterans Affairs.

For the reasons stated in the
preamble, the Department of Veterans
Affairs amends 38 CFR part 9 as follows:

PART 9—SERVICEMEMBERS’ GROUP
LIFE INSURANCE AND VETERANS’
GROUP LIFE INSURANCE

m 1. The authority citation for part 9
continues to read as follows:

Authority: 38 U.S.C. 501, 1965—-1980A,
unless otherwise noted.

m 2.In § 9.2, add new paragraph (b)(5)
to read as follows:

§9.2 Effective date; applications.

* * * * *

(b) * * *
(5) Pursuant to 38 U.S.C. 1977(a)(3),
former members under the age of 60 can

elect to increase their Veterans’ Group
Life Insurance coverage by $25,000, up
to the existing Servicemembers’ Group
Life Insurance maximum. The insured’s
first opportunity to elect to increase
coverage is on the one-year Veterans’
Group Life Insurance coverage
anniversary date. Thereafter, the insured
could elect to increase coverage on the
five-year anniversary date of the first
VGLI coverage increase election
opportunity and subsequently every five
years from the anniversary date of the
insured’s last VGLI coverage increase
election opportunity. Increases of less
than $25,000 are only available when
existing Veterans’ Group Life Insurance


http://www.benefits.va.gov/INSURANCE/resources_handbook_ins_chapter12.asp
http://www.benefits.va.gov/INSURANCE/resources_handbook_ins_chapter12.asp
http://www.benefits.va.gov/INSURANCE/resources_handbook_ins_chapter12.asp
http://www.regulations.gov
http://www.va.gov/orpm
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coverage is within less than $25,000 of
the Servicemembers’ Group Life
Insurance maximum and any increases
of less than $25,000 must be only in the
amount needed to bring the insurance
coverage up to the statutory maximum
allowable amount of Servicemembers’
Group Life Insurance. The eligible
former members must apply for the
increased coverage through the
administrative office, within 120 days of
invitation prior to the initial one-year
anniversary date or within 120 days
prior to each subsequent five-year
coverage anniversary date from the first
VGLI coverage increase election
opportunity. The increased coverage
will be effective from the anniversary
date immediately following the election.
* * * * *

[FR Doc. 2018-27749 Filed 12-20-18; 8:45 am)]
BILLING CODE 8320-01-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3020
[Docket Nos. MC2010-21 and CP2010-36]
Update to Product List

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission is updating
the competitive product list. This action
reflects a publication policy adopted by
Commission order. The referenced
policy assumes periodic updates. The
updates are identified in the body of
this document. The competitive product
list, which is re-published in its
entirety, include these updates.

DATES: Effective Date: December 21,
2018. For applicability dates, see
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
David A. Trissell, General Counsel, at
202-789-6800.

SUPPLEMENTARY INFORMATION:
Applicability Dates: July 2, 2018,
Priority Mail Contract 451 (MC2018-184
and CP2018-258); July 2, 2018, Priority
Mail Contract 452 (MC2018-185 and
CP2018-259); July 6, 2018, Priority Mail
Express, Priority Mail & First-Class
Package Service Contract 40 (MC2018—
187 and CP2018-261); July 9, 2018,
Global Expedited Package Services
(GEPS)—Non-Published Rates 14
(MC2018-186 and CP2018-260); July
10, 2018, Priority Mail Express &
Priority Mail Contract 69 (MC2018-188
and CP2018-262); July 10, 2018, Priority
Mail & First-Class Package Service
Contract 83 (MC2018-189 and CP2018—
263); July 12, 2018, Global Plus 4
Contracts (MC2018-150 and CP2018—

216); July 17, 2018, Priority Mail
Express & Priority Mail Contract 70
(MC2018-190 and CP2018-264); July
18, 2018, Priority Mail Contract 453
(MC2018-191 and CP2018-267); July
26, 2018, Priority Mail Express, Priority
Mail & First-Class Package Service
Contract 41 (MC2018-192 and CP2018—
270); July 30, 2018, Priority Mail & First-
Class Package Service Contract 84
(MC2018-194 and CP2018-272); July
30, 2018, Priority Mail Contract 454
(MC2018-195 and CP2018-273); July
30, 2018, Priority Mail Express, Priority
Mail & First-Class Package Service
Contract 42 (MC2018-193 and CP2018—
271); August 7, 2018, Priority Mail &
First-Class Package Service Contract 85
(MC2018-196 and CP2018-274); August
7, 2018, Parcel Select Contract 32
(MC2018-197 and CP2018-275); August
7, 2018, Priority Mail Express, Priority
Mail & First-Class Package Service
Contract 43 (MC2018-198 and CP2018—
276); August 7, 2018, Priority Mail
Contract 455 (MC2018-199 and
CP2018-277); August 7, 2018, Priority
Mail Contract 456 (MC2018—-200 and
CP2018-278); August 8, 2018, Priority
Mail Contract 457 (MC2018-201 and
CP2018-279); August 10, 2018, Priority
Mail Contract 458 (MC2018—-202 and
CP2018-281); August 14, 2018, Priority
Mail Contract 459 (MC2018-203 and
CP2018-282); August 20, 2018, Priority
Mail Contract 461 (MC2018—-205 and
CP2018-285); August 21, 2018, Priority
Mail Contract 460 (MC2018—-204 and
CP2018-284); August 23, 2018, Priority
Mail Contract 462 (MC2018—-206 and
CP2018-288); August 29, 2018, Global
Expedited Package Services 10
(MC2018-207 and CP2018-289); August
29, 2018, Priority Mail Express &
Priority Mail Contract 71 (MC2018-209
and CP2018-291); August 30, 2018,
Priority Mail Contract 463 (MC2018-208
and CP2018-290); September 4, 2018,
Priority Mail Express, Priority Mail &
First-Class Package Service Contract 44
(MC2018-210 and CP2018-292);
September 4, 2018, Priority Mail & First-
Class Package Service Contract 86
(MC2018-211 and CP2018-293);
September 4, 2018, Priority Mail
Express Contract 64 (MC2018-212 and
CP2018-294); September 5, 2018,
Priority Mail & First-Class Package
Service Contract 87 (MC2018-213 and
CP2018-295); September 5, 2018,
Priority Mail Express & Priority Mail
Contract 72 (MC2018-214 and CP2018—
296); September 10, 2018, Priority Mail
& First-Class Package Service Contract
88 (MC2018-215 and CP2018-297);
September 12, 2018, Priority Mail
Express Contract 65 (MC2018-217 and
CP2018-299); September 12, 2018,

Priority Mail Contract 464 (MC2018-218
and CP2018-300); September 24, 2018,
Priority Mail Express, Priority Mail &
First-Class Package Service Contract 45
(MC2018-216 and CP2018-298);
September 25, 2018, Priority Mail &
First-Class Package Service Contract 89
(MC2018-219 and CP2018-305);
September 26, 2018, Priority Mail
Contract 465 (MC2018-220 and
CP2018-306); September 27, 2018,
Parcel Select Contract 33 (MC2018-221
and CP2018-307).

This document identifies updates to
the competitive product list, which
appears as 39 CFR Appendix B to
Subpart A of Part 3020—Competitive
Product List. Publication of the updated
product list in the Federal Register is
addressed in the Postal Accountability
and Enhancement Act (PAEA) of 2006.

Authorization. The Commission
process for periodic publication of
updates was established in Docket Nos.
MGC2010-21 and CP2010-36, Order No.
445, April 22, 2010, at 8.

Changes. The competitive product list
is being updated by publishing a
replacement in its entirety of 39 CFR
Appendix B to Subpart A of Part 3020—
Competitive Product List. The following
products are being added, removed, or
moved within the competitive product
list:

Competitive Product List

1. Priority Mail Contract 451
(MC2018-184 and CP2018-258) (Order
No. 4694), added July 2, 2018.

2. Priority Mail Contract 452
(MC2018-185 and CP2018-259) (Order
No. 4695), added July 2, 2018.

3. Priority Mail Express, Priority Mail
& First-Class Package Service Contract
40 (MC2018-187 and CP2018-261)
(Order No. 4699), added July 6, 2018.

4. Global Expedited Package Services
(GEPS)—Non-Published Rates 14
(MC2018-186 and CP2018-260) (Order
No. 4702), added July 9, 2018.

5. Priority Mail Express & Priority
Mail Contract 69 (MC2018-188 and
CP2018-262) (Order No. 4704), added
July 10, 2018.

6. Priority Mail & First-Class Package
Service Contract 83 (MC2018-189 and
CP2018-263) (Order No. 4705), added
July 10, 2018.

7. Global Plus 4 Contracts (MC2018—
150 and CP2018-216) (Order No. 4709),
added July 12, 2018.

8. Priority Mail Express & Priority
Mail Contract 70 (MC2018-190 and
CP2018-264) (Order No. 4715), added
July 17, 2018.

9. Priority Mail Contract 453
(MC2018-191 and CP2018-267) (Order
No. 4716), added July 18, 2018.
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10. Priority Mail Express, Priority
Mail & First-Class Package Service
Contract 41 (MC2018-192 and CP2018—
270) (Order No. 4729), added July 26,
2018.

11. Priority Mail & First-Class Package
Service Contract 84 (MC2018-194 and
CP2018-272) (Order No. 4733), added
July 30, 2018.

12. Priority Mail Contract 454
(MC2018-195 and CP2018-273) (Order
No. 4734), added July 30, 2018.

13. Priority Mail Express, Priority
Mail & First-Class Package Service
Contract 42 (MC2018-193 and CP2018—
271) (Order No. 4736), added July 30,
2018.

14. Priority Mail & First-Class Package
Service Contract 85 (MC2018-196 and
CP2018-274) (Order No. 4743), added
August 7, 2018.

15. Parcel Select Contract 32
(MC2018-197 and CP2018-275) (Order
No. 4744), added August 7, 2018.

16. Priority Mail Express, Priority
Mail & First-Class Package Service
Contract 43 (MC2018-198 and CP2018—
276) (Order No. 4745), added August 7,
2018.

17. Priority Mail Contract 455
(MC2018-199 and CP2018-277) (Order
No. 4746), added August 7, 2018.

18. Priority Mail Contract 456
(MC2018-200 and CP2018-278) (Order
No. 4747), added August 7, 2018.

19. Priority Mail Contract 457
(MC2018-201 and CP2018-279) (Order
No. 4749), added August 8, 2018.

20. Priority Mail Contract 458
(MC2018-202 and CP2018-281) (Order
No. 4754), added August 10, 2018.

21. Priority Mail Contract 459
(MC2018-203 and CP2018-282) (Order
No. 4760), added August 14, 2018.

22. Priority Mail Contract 461
(MC2018-205 and CP2018-285) (Order
No. 4768), added August 20, 2018.

23. Priority Mail Contract 460
(MC2018-204 and CP2018-284) (Order
No. 4770), added August 21, 2018.

24. Priority Mail Contract 462
(MC2018-206 and CP2018-288) (Order
No. 4791), added August 23, 2018.

25. Global Expedited Package Services
10 (MC2018-207 and CP2018-289)
(Order No. 4800), added August 29,
2018.

26. Priority Mail Express & Priority
Mail Contract 71 (MC2018-209 and
CP2018-291) (Order No. 4801), added
August 29, 2018.

27. Priority Mail Contract 463
(MC2018-208 and CP2018-290) (Order
No. 4804), added August 30, 2018.

28. Priority Mail Express, Priority
Mail & First-Class Package Service
Contract 44 (MC2018-210 and CP2018—
292) (Order No. 4809), added September
4, 2018.

29. Priority Mail & First-Class Package
Service Contract 86 (MC2018-211 and
CP2018-293) (Order No. 4810), added
September 4, 2018.

30. Priority Mail Express Contract 64
(MC2018-212 and CP2018-294) (Order
No. 4811), added September 4, 2018.

31. Priority Mail & First-Class Package
Service Contract 87 (MC2018-213 and
CP2018-295) (Order No. 4813), added
September 5, 2018.

32. Priority Mail Express & Priority
Mail Contract 72 (MC2018-214 and
CP2018-296) (Order No. 4814), added
September 5, 2018.

33. Priority Mail & First-Class Package
Service Contract 88 (MC2018-215 and
CP2018-297) (Order No. 4817), added
September 10, 2018.

34. Priority Mail Express Contract 65
(MC2018-217 and CP2018-299) (Order
No. 4820), added September 12, 2018.

35. Priority Mail Contract 464
(MC2018-218 and CP2018-300) (Order
No. 4821), added September 12, 2018.

36. Priority Mail Express, Priority
Mail & First-Class Package Service
Contract 45 (MC2018-216 and CP2018—
298) (Order No. 4833), added September
24, 2018.

37. Priority Mail & First-Class Package
Service Contract 89 (MC2018-219 and
CP2018-305) (Order No. 4835), added
September 25, 2018.

38. Priority Mail Contract 465
(MC2018-220 and CP2018-306) (Order
No. 4839), added September 26, 2018.

39. Parcel Select Contract 33
(MC2018-221 and CP2018-307) (Order
No. 4841), added September 27, 2018.

The following negotiated service
agreements have expired, or have been
terminated early, and are being deleted
from the Competitive Product List:

1. Priority Mail Contract 111
(MC2015-30 and CP2015-39) (Order
No. 2352).

2. Priority Mail Contract 126
(MC2015-56 and CP2015-84) (Order
No. 2559).

3. Priority Mail Contract 127
(MC2015-60 and CP2015-90) (Order
No. 2570).

4. Priority Mail & First-Class Package
Service Contract 6 (MC2015—-63 and
CP2015-94) (Order No. 2583).

5. Priority Mail Contract 130
(MC2015-64 and CP2015-95) (Order
No. 2595).

6. Priority Mail Contract 131
(MC2015-65 and CP2015-96) (Order
No. 2596).

7. Priority Mail Contract 134
(MC2015-70 and CP2015-108) (Order
No. 2637).

8. Priority Mail Contract 138
(MC2015-74 and CP2015-112) (Order
No. 2640).

9. Priority Mail & First-Class Package
Service Contract 7 (MC2015-75 and
CP2015-114) (Order No. 2641).

10. Priority Mail Contract 137
(MC2015-73 and CP2015-111) (Order
No. 2642).

11. Priority Mail Contract 140
(MC2015-79 and CP2015-126) (Order
No. 2680).

12. Priority Mail Contract 141
(MC2015-80 and CP2015-134) (Order
No. 2706).

13. Priority Mail Contract 144
(MC2015-84 and CP2015-140) (Order
No. 2734).

14. Parcel Select Contract 24
(MC2018-13 and CP2018-26) (Order
No. 4196).

Updated product list. The referenced
changes to the competitive product list
is incorporated into 39 CFR Appendix B
to Subpart A of Part 3020—Competitive
Product List.

List of Subjects in 39 CFR Part 3020

Administrative practice and
procedure, Postal Service.

For the reasons discussed in the
preamble, the Postal Regulatory
Commission amends chapter III of title
39 of the Code of Federal Regulations as
follows:

PART 3020—PRODUCT LISTS

m 1. The authority citation for part 3020
continues to read as follows:

Authority: 39 U.S.C. 503; 3622; 3631; 3642;
3682.

m 2. Revise Appendix B to Subpart A of
Part 3020 to read as follows:

Appendix B to Subpart A of Part 3020—
Competitive Product List

(An asterisk (*) indicates an organizational
class or group, not a Postal Service product.)

Domestic Products*

Priority Mail Express
Priority Mail

Parcel Select

Parcel Return Service
First-Class Package Service
USPS Retail Ground

International Products*

Outbound International Expedited Services
Inbound Parcel Post (at UPU rates)
Outbound Priority Mail International
International Priority Airmail (IPA)
International Surface Air List (ISAL)
International Direct Sacks—M-Bags
Outbound Single-Piece First-Class Package
International Service

Negotiated Service Agreements*

Domestic*
Priority Mail Express Contract 26
Priority Mail Express Contract 27
Priority Mail Express Contract 28
Priority Mail Express Contract 29
Priority Mail Express Contract 30
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Priority Mail Express Contract 31
Priority Mail Express Contract 32
Priority Mail Express Contract 34
Priority Mail Express Contract 35
Priority Mail Express Contract 36
Priority Mail Express Contract 37
Priority Mail Express Contract 38
Priority Mail Express Contract 39
Priority Mail Express Contract 40
Priority Mail Express Contract 41
Priority Mail Express Contract 42
Priority Mail Express Contract 43
Priority Mail Express Contract 44
Priority Mail Express Contract 45
Priority Mail Express Contract 46
Priority Mail Express Contract 47
Priority Mail Express Contract 48
Priority Mail Express Contract 49
Priority Mail Express Contract 50
Priority Mail Express Contract 51
Priority Mail Express Contract 52
Priority Mail Express Contract 53
Priority Mail Express Contract 54
Priority Mail Express Contract 55
Priority Mail Express Contract 56
Priority Mail Express Contract 57
Priority Mail Express Contract 58
Priority Mail Express Contract 59
Priority Mail Express Contract 60
Priority Mail Express Contract 61
Priority Mail Express Contract 62
Priority Mail Express Contract 63
Priority Mail Express Contract 64
Priority Mail Express Contract 65
Parcel Return Service Contract 5
Parcel Return Service Contract 6
Parcel Return Service Contract 7
Parcel Return Service Contract 8
Parcel Return Service Contract 9
Parcel Return Service Contract 10
Priority Mail Contract 77

Priority Mail Contract 78

Priority Mail Contract 80

Priority Mail Contract 123
Priority Mail Contract 125
Priority Mail Contract 132
Priority Mail Contract 133
Priority Mail Gontract 136
Priority Mail Contract 145
Priority Mail Gontract 146
Priority Mail Contract 148
Priority Mail Gontract 149
Priority Mail Contract 150
Priority Mail Contract 153
Priority Mail Contract 154
Priority Mail Contract 155
Priority Mail Contract 156
Priority Mail Gontract 157
Priority Mail Contract 158
Priority Mail Gontract 159
Priority Mail Contract 160
Priority Mail Contract 161
Priority Mail Contract 163
Priority Mail Gontract 164
Priority Mail Contract 166
Priority Mail Gontract 167
Priority Mail Contract 168
Priority Mail Gontract 169
Priority Mail Contract 170
Priority Mail Contract 171
Priority Mail Contract 172
Priority Mail Gontract 174
Priority Mail Contract 175
Priority Mail Gontract 176
Priority Mail Contract 177
Priority Mail Gontract 178

Priority Mail Contract 179
Priority Mail Contract 180
Priority Mail Contract 181
Priority Mail Contract 185
Priority Mail Contract 186
Priority Mail Contract 188
Priority Mail Contract 189
Priority Mail Contract 190
Priority Mail Contract 191
Priority Mail Contract 192
Priority Mail Contract 193
Priority Mail Contract 194
Priority Mail Contract 195
Priority Mail Contract 196
Priority Mail Contract 197
Priority Mail Contract 198
Priority Mail Contract 199
Priority Mail Contract 200
Priority Mail Contract 201
Priority Mail Contract 202
Priority Mail Contract 203
Priority Mail Contract 204
Priority Mail Contract 205
Priority Mail Contract 206
Priority Mail Contract 207
Priority Mail Contract 208
Priority Mail Contract 209
Priority Mail Contract 210
Priority Mail Contract 211
Priority Mail Contract 212
Priority Mail Contract 213
Priority Mail Contract 215
Priority Mail Contract 216
Priority Mail Contract 217
Priority Mail Contract 218
Priority Mail Contract 219
Priority Mail Contract 220
Priority Mail Contract 221
Priority Mail Contract 222
Priority Mail Contract 223
Priority Mail Contract 224
Priority Mail Contract 225
Priority Mail Contract 226
Priority Mail Contract 227
Priority Mail Contract 229
Priority Mail Contract 230
Priority Mail Contract 231
Priority Mail Contract 232
Priority Mail Contract 233
Priority Mail Contract 234
Priority Mail Contract 235
Priority Mail Contract 236
Priority Mail Contract 237
Priority Mail Contract 238
Priority Mail Contract 239
Priority Mail Contract 240
Priority Mail Contract 242
Priority Mail Contract 243
Priority Mail Contract 244
Priority Mail Contract 245
Priority Mail Contract 246
Priority Mail Contract 247
Priority Mail Contract 248
Priority Mail Contract 249
Priority Mail Contract 250
Priority Mail Contract 251
Priority Mail Contract 252
Priority Mail Contract 253
Priority Mail Contract 254
Priority Mail Contract 255
Priority Mail Contract 256
Priority Mail Contract 257
Priority Mail Contract 258
Priority Mail Contract 259
Priority Mail Contract 260
Priority Mail Contract 261

Priority Mail Contract 262
Priority Mail Contract 263
Priority Mail Contract 264
Priority Mail Contract 265
Priority Mail Contract 266
Priority Mail Contract 267
Priority Mail Contract 268
Priority Mail Gontract 269
Priority Mail Gontract 270
Priority Mail Contract 271
Priority Mail Contract 272
Priority Mail Contract 273
Priority Mail Contract 274
Priority Mail Contract 275
Priority Mail Contract 276
Priority Mail Contract 277
Priority Mail Contract 278
Priority Mail Contract 279
Priority Mail Contract 280
Priority Mail Contract 281
Priority Mail Contract 282
Priority Mail Contract 283
Priority Mail Contract 284
Priority Mail Contract 285
Priority Mail Contract 286
Priority Mail Contract 287
Priority Mail Contract 288
Priority Mail Contract 289
Priority Mail Contract 290
Priority Mail Contract 292
Priority Mail Contract 293
Priority Mail Contract 294
Priority Mail Contract 295
Priority Mail Contract 297
Priority Mail Contract 298
Priority Mail Contract 299
Priority Mail Contract 300
Priority Mail Contract 301
Priority Mail Contract 302
Priority Mail Contract 303
Priority Mail Contract 304
Priority Mail Contract 305
Priority Mail Contract 306
Priority Mail Contract 307
Priority Mail Contract 308
Priority Mail Contract 309
Priority Mail Contract 310
Priority Mail Contract 311
Priority Mail Contract 312
Priority Mail Contract 313
Priority Mail Contract 314
Priority Mail Contract 315
Priority Mail Contract 316
Priority Mail Contract 317
Priority Mail Contract 318
Priority Mail Contract 319
Priority Mail Contract 320
Priority Mail Contract 321
Priority Mail Contract 322
Priority Mail Contract 323
Priority Mail Contract 324
Priority Mail Contract 325
Priority Mail Contract 326
Priority Mail Contract 327
Priority Mail Contract 328
Priority Mail Contract 329
Priority Mail Contract 330
Priority Mail Contract 331
Priority Mail Contract 332
Priority Mail Contract 333
Priority Mail Contract 334
Priority Mail Contract 335
Priority Mail Contract 336
Priority Mail Contract 337
Priority Mail Contract 338
Priority Mail Contract 339
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Priority Mail Gontract 340
Priority Mail Contract 341
Priority Mail Contract 342
Priority Mail Contract 343
Priority Mail Contract 344
Priority Mail Contract 345
Priority Mail Contract 346
Priority Mail Contract 347
Priority Mail Contract 348
Priority Mail Contract 349
Priority Mail Contract 350
Priority Mail Contract 351
Priority Mail Contract 352
Priority Mail Contract 353
Priority Mail Gontract 354
Priority Mail Contract 355
Priority Mail Gontract 356
Priority Mail Contract 357
Priority Mail Contract 358
Priority Mail Contract 359
Priority Mail Contract 360
Priority Mail Contract 361
Priority Mail Contract 362
Priority Mail Contract 363
Priority Mail Contract 364
Priority Mail Contract 365
Priority Mail Contract 367
Priority Mail Gontract 368
Priority Mail Contract 369
Priority Mail Gontract 370
Priority Mail Contract 371
Priority Mail Contract 372
Priority Mail Contract 373
Priority Mail Gontract 374
Priority Mail Contract 375
Priority Mail Gontract 376
Priority Mail Contract 377
Priority Mail Gontract 378
Priority Mail Contract 379
Priority Mail Gontract 380
Priority Mail Contract 381
Priority Mail Contract 382
Priority Mail Contract 383
Priority Mail Gontract 384
Priority Mail Contract 385
Priority Mail Gontract 386
Priority Mail Contract 387
Priority Mail Gontract 388
Priority Mail Contract 389
Priority Mail Gontract 390
Priority Mail Contract 391
Priority Mail Contract 392
Priority Mail Contract 393
Priority Mail Gontract 394
Priority Mail Contract 395
Priority Mail Gontract 396
Priority Mail Contract 397
Priority Mail Gontract 398
Priority Mail Contract 399
Priority Mail Gontract 400
Priority Mail Contract 401
Priority Mail Contract 402
Priority Mail Contract 403
Priority Mail Gontract 404
Priority Mail Contract 405
Priority Mail Gontract 406
Priority Mail Contract 407
Priority Mail Gontract 408
Priority Mail Contract 409
Priority Mail Gontract 410
Priority Mail Contract 411
Priority Mail Contract 412
Priority Mail Contract 413
Priority Mail Contract 414
Priority Mail Contract 415
Priority Mail Gontract 416

Priority Mail Contract 417

Priority Mail Contract 418

Priority Mail Contract 419

Priority Mail Contract 420

Priority Mail Contract 421

Priority Mail Contract 422

Priority Mail Contract 423

Priority Mail Contract 424

Priority Mail Contract 425

Priority Mail Contract 426

Priority Mail Contract 427

Priority Mail Contract 428

Priority Mail Contract 429

Priority Mail Contract 430

Priority Mail Contract 431

Priority Mail Contract 432

Priority Mail Contract 433

Priority Mail Contract 434

Priority Mail Contract 435

Priority Mail Contract 436

Priority Mail Contract 437

Priority Mail Contract 438

Priority Mail Contract 439

Priority Mail Contract 440

Priority Mail Contract 441

Priority Mail Contract 442

Priority Mail Contract 443

Priority Mail Contract 444

Priority Mail Contract 445

Priority Mail Contract 446

Priority Mail Contract 447

Priority Mail Contract 448

Priority Mail Contract 449

Priority Mail Contract 450

Priority Mail Contract 451

Priority Mail Contract 452

Priority Mail Contract 453

Priority Mail Contract 454

Priority Mail Contract 455

Priority Mail Contract 456

Priority Mail Contract 457

Priority Mail Contract 458

Priority Mail Contract 459

Priority Mail Contract 460

Priority Mail Contract 461

Priority Mail Contract 462

Priority Mail Contract 463

Priority Mail Contract 464

Priority Mail Contract 465

Priority Mail Express & Priority Mail
Contract 12

Priority Mail Express & Priority Mail
Contract 13

Priority Mail Express & Priority Mail
Contract 17

Priority Mail Express & Priority Mail
Contract 18

Priority Mail Express & Priority Mail
Contract 19

Priority Mail Express & Priority Mail
Contract 20

Priority Mail Express & Priority Mail
Contract 21

Priority Mail Express & Priority Mail
Contract 22

Priority Mail Express & Priority Mail
Contract 23

Priority Mail Express & Priority Mail
Contract 24

Priority Mail Express & Priority Mail
Contract 25

Priority Mail Express & Priority Mail
Contract 27

Priority Mail Express & Priority Mail
Contract 28

Priority Mail Express & Priority Mail
Contract 29

Priority Mail Express & Priority Mail
Contract 30

Priority Mail Express & Priority Mail
Contract 31

Priority Mail Express & Priority Mail
Contract 32

Priority Mail Express & Priority Mail
Contract 33

Priority Mail Express & Priority Mail
Contract 34

Priority Mail Express & Priority Mail
Contract 35

Priority Mail Express & Priority Mail
Contract 36

Priority Mail Express & Priority Mail
Contract 37

Priority Mail Express & Priority Mail
Contract 38

Priority Mail Express & Priority Mail
Contract 39

Priority Mail Express & Priority Mail
Contract 41

Priority Mail Express & Priority Mail
Contract 42

Priority Mail Express & Priority Mail
Contract 43

Priority Mail Express & Priority Mail
Contract 44

Priority Mail Express & Priority Mail
Contract 45

Priority Mail Express & Priority Mail
Contract 46

Priority Mail Express & Priority Mail
Contract 47

Priority Mail Express & Priority Mail
Contract 48

Priority Mail Express & Priority Mail
Contract 49

Priority Mail Express & Priority Mail
Contract 50

Priority Mail Express & Priority Mail
Contract 51

Priority Mail Express & Priority Mail
Contract 52

Priority Mail Express & Priority Mail
Contract 53

Priority Mail Express & Priority Mail
Contract 54

Priority Mail Express & Priority Mail
Contract 55

Priority Mail Express & Priority Mail
Contract 56

Priority Mail Express & Priority Mail
Contract 57

Priority Mail Express & Priority Mail
Contract 58

Priority Mail Express & Priority Mail
Contract 59

Priority Mail Express & Priority Mail
Contract 60

Priority Mail Express & Priority Mail
Contract 61

Priority Mail Express & Priority Mail
Contract 62

Priority Mail Express & Priority Mail
Contract 63

Priority Mail Express & Priority Mail
Contract 64

Priority Mail Express & Priority Mail
Contract 65

Priority Mail Express & Priority Mail
Contract 66

Priority Mail Express & Priority Mail
Contract 67

Priority Mail Express & Priority Mail
Contract 68
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Priority Mail Express & Priority Mail
Contract 69

Priority Mail Express & Priority Mail
Contract 70

Priority Mail Express & Priority Mail
Contract 71

Priority Mail Express & Priority Mail
Contract 72

Parcel Select & Parcel Return Service
Contract 3

Parcel Select & Parcel Return Service
Contract 5

Parcel Select & Parcel Return Service
Contract 6

Parcel Select Contract 2

Parcel Select Contract 8

Parcel Select Contract 9

Parcel Select Contract 10

Parcel Select Contract 11

Parcel Select Contract 12

Parcel Select Contract 13

Parcel Select Contract 14

Parcel Select Contract 15

Parcel Select Contract 16

Parcel Select Contract 17

Parcel Select Contract 19

Parcel Select Contract 20

Parcel Select Contract 21

Parcel Select Contract 22

Parcel Select Contract 23

Parcel Select Contract 25

Parcel Select Contract 26

Parcel Select Contract 27

Parcel Select Contract 28

Parcel Select Contract 29

Parcel Select Contract 30

Parcel Select Contract 31

Parcel Select Contract 32

Parcel Select Contract 33

Priority Mail—Non-Published Rates

Priority Mail—Non-Published Rates 1

First-Class Package Service Contract 38

First-Class Package Service Contract 39

First-Class Package Service Contract 40

First-Class Package Service Contract 41

First-Class Package Service Contract 42

First-Class Package Service Contract 43

First-Class Package Service Contract 44

First-Class Package Service Contract 45

First-Class Package Service Contract 46

First-Class Package Service Contract 47

First-Class Package Service Contract 48

First-Class Package Service Contract 49

First-Class Package Service Contract 50

First-Class Package Service Contract 51

First-Class Package Service Contract 52

First-Class Package Service Contract 53

First-Class Package Service Contract 54

First-Class Package Service Contract 55

First-Class Package Service Contract 57

First-Class Package Service Contract 59

First-Class Package Service Contract 60

First-Class Package Service Contract 61

First-Class Package Service Contract 62

First-Class Package Service Contract 63

First-Class Package Service Contract 64

First-Class Package Service Contract 65

First-Class Package Service Contract 66

First-Class Package Service Contract 67

First-Class Package Service Contract 68

First-Class Package Service Contract 69

First-Class Package Service Contract 71

First-Class Package Service Contract 72

First-Class Package Service Contract 73

First-Class Package Service Contract 74

First-Class Package Service Contract 75

First-Class Package Service Contract 76
First-Class Package Service Contract 77
First-Class Package Service Contract 78
First-Class Package Service Contract 79
First-Class Package Service Contract 80
First-Class Package Service Contract 81
First-Class Package Service Contract 82
First-Class Package Service Contract 83
First-Class Package Service Contract 84
First-Class Package Service Contract 85
First-Class Package Service Contract 86
First-Class Package Service Contract 87
First-Class Package Service Contract 88
First-Class Package Service Contract 89
First-Class Package Service Contract 90
First-Class Package Service Contract 91
First-Class Package Service Contract 92
First-Class Package Service Contract 93
First-Class Package Service Contract 94
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 5
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 6
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 7
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 8
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 9
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 10
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 11
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 12
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 13
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 14
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 15
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 16
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 17
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 18
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 19
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 20
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 21
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 22
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 23
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 24
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 25
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 26
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 27
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 28
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 29
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 30
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 31
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 32
Priority Mail Express, Priority Mail & First-
Class Package Service Contract 33

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 34

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 35

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 36

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 37

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 38

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 39

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 40

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 41

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 42

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 43

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 44

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 45

Priority Mail & First-Class Package Service
Contract 4

Priority Mail & First-Class Package Service
Contract 8

Priority Mail & First-Class Package Service
Contract 9

Priority Mail & First-Class Package Service
Contract 10

Priority Mail & First-Class Package Service
Contract 11

Priority Mail & First-Class Package Service
Contract 13

Priority Mail & First-Class Package Service
Contract 15

Priority Mail & First-Class Package Service
Contract 16

Priority Mail & First-Class Package Service
Contract 17

Priority Mail & First-Class Package Service
Contract 18

Priority Mail & First-Class Package Service
Contract 19

Priority Mail & First-Class Package Service
Contract 20

Priority Mail & First-Class Package Service
Contract 21

Priority Mail & First-Class Package Service
Contract 22

Priority Mail & First-Class Package Service
Contract 23

Priority Mail & First-Class Package Service
Contract 24

Priority Mail & First-Class Package Service
Contract 25

Priority Mail & First-Class Package Service
Contract 26

Priority Mail & First-Class Package Service
Contract 27

Priority Mail & First-Class Package Service
Contract 28

Priority Mail & First-Class Package Service
Contract 29

Priority Mail & First-Class Package Service
Contract 30

Priority Mail & First-Class Package Service
Contract 31

Priority Mail & First-Class Package Service
Contract 32

Priority Mail & First-Class Package Service
Contract 33

Priority Mail & First-Class Package Service
Contract 34
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Priority Mail & First-Class Package Service
Contract 35

Priority Mail & First-Class Package Service
Contract 36

Priority Mail & First-Class Package Service
Contract 37

Priority Mail & First-Class Package Service
Contract 38

Priority Mail & First-Class Package Service
Contract 39

Priority Mail & First-Class Package Service
Contract 40

Priority Mail & First-Class Package Service
Contract 42

Priority Mail & First-Class Package Service
Contract 43

Priority Mail & First-Class Package Service
Contract 44

Priority Mail & First-Class Package Service
Contract 45

Priority Mail & First-Class Package Service
Contract 46

Priority Mail & First-Class Package Service
Contract 47

Priority Mail & First-Class Package Service
Contract 48

Priority Mail & First-Class Package Service
Contract 49

Priority Mail & First-Class Package Service
Contract 50

Priority Mail & First-Class Package Service
Contract 51

Priority Mail & First-Class Package Service
Contract 52

Priority Mail & First-Class Package Service
Contract 53

Priority Mail & First-Class Package Service
Contract 54

Priority Mail & First-Class Package Service
Contract 55

Priority Mail & First-Class Package Service
Contract 56

Priority Mail & First-Class Package Service
Contract 57

Priority Mail & First-Class Package Service
Contract 58

Priority Mail & First-Class Package Service
Contract 59

Priority Mail & First-Class Package Service
Contract 60

Priority Mail & First-Class Package Service
Contract 61

Priority Mail & First-Class Package Service
Contract 62

Priority Mail & First-Class Package Service
Contract 63

Priority Mail & First-Class Package Service
Contract 64

Priority Mail & First-Class Package Service
Contract 65

Priority Mail & First-Class Package Service
Contract 66

Priority Mail & First-Class Package Service
Contract 67

Priority Mail & First-Class Package Service
Contract 68

Priority Mail & First-Class Package Service
Contract 69

Priority Mail & First-Class Package Service
Contract 70

Priority Mail & First-Class Package Service
Contract 71

Priority Mail & First-Class Package Service
Contract 72

Priority Mail & First-Class Package Service
Contract 73

Priority Mail & First-Class Package Service
Contract 74

Priority Mail & First-Class Package Service
Contract 75

Priority Mail & First-Class Package Service
Contract 76

Priority Mail & First-Class Package Service
Contract 77

Priority Mail & First-Class Package Service
Contract 78

Priority Mail & First-Class Package Service
Contract 79

Priority Mail & First-Class Package Service
Contract 80

Priority Mail & First-Class Package Service
Contract 81

Priority Mail & First-Class Package Service
Contract 82

Priority Mail & First-Class Package Service
Contract 83

Priority Mail & First-Class Package Service
Contract 84

Priority Mail & First-Class Package Service
Contract 85

Priority Mail & First-Class Package Service
Contract 86

Priority Mail & First-Class Package Service
Contract 87

Priority Mail & First-Class Package Service
Contract 88

Priority Mail & First-Class Package Service
Contract 89

Priority Mail & Parcel Select Contract 1

Priority Mail & Parcel Select Contract 2

Priority Mail Express & First-Class Package
Service Contract 1

Priority Mail Express & First-Class Package
Service Contract 2

Priority Mail Express & First-Class Package
Service Contract 3

Outbound International*

Global Expedited Package Services (GEPS)
Contracts
GEPS 3
GEPS 5
GEPS 6
GEPS 7
GEPS 8
GEPS 9
GEPS 10
Global Bulk Economy (GBE) Contracts
Global Plus Contracts
Global Plus 1C
Global Plus 1D
Global Plus 1E
Global Plus 2C
Global Plus 3
Global Plus 4
Global Reseller Expedited Package Contracts
Global Reseller Expedited Package Services
1
Global Reseller Expedited Package Services
2
Global Reseller Expedited Package Services
3
Global Reseller Expedited Package Services
4
Global Expedited Package Services (GEPS)—
Non-Published Rates
Global Expedited Package Services
(GEPS)—Non-Published Rates 2
Global Expedited Package Services
(GEPS)—Non-Published Rates 3
Global Expedited Package Services
(GEPS)—Non-Published Rates 4

Global Expedited Package Services
(GEPS)—Non-Published Rates 5
Global Expedited Package Services
(GEPS)—Non-Published Rates 6
Global Expedited Package Services
(GEPS)—Non-Published Rates 7
Global Expedited Package Services
(GEPS)—Non-Published Rates 8
Global Expedited Package Services
(GEPS)—Non-Published Rates 9
Global Expedited Package Services
(GEPS)—Non-Published Rates 10
Global Expedited Package Services
(GEPS)—Non-Published Rates 11
Global Expedited Package Services
(GEPS)—Non-Published Rates 12
Global Expedited Package Services
(GEPS)—Non-Published Rates 13
Global Expedited Package Services
(GEPS)—Non-Published Rates 14
Priority Mail International Regional Rate
Boxes—Non-Published Rates
Outbound Competitive International
Merchandise Return Service Agreement
with Royal Mail Group, Ltd.
Priority Mail International Regional Rate
Boxes Contracts
Priority Mail International Regional Rate
Boxes Contracts 1
Competitive International Merchandise
Return Service Agreements with Foreign
Postal Operators 1
Competitive International Merchandise
Return Service Agreements with Foreign
Postal Operators 1
Competitive International Merchandise
Return Service Agreements with Foreign
Postal Operators 2
Alternative Delivery Provider (ADP)
Contracts ADP 1
Alternative Delivery Provider Reseller
(ADPR) Contracts ADPR 1

Inbound International *

International Business Reply Service (IBRS)
Competitive Contracts
International Business Reply Service
Competitive Contract 1
International Business Reply Service
Competitive Contract 3
Inbound Direct Entry Contracts with
Customers
Inbound Direct Entry Contracts with Foreign
Postal Administrations
Inbound Direct Entry Contracts with
Foreign Postal Administrations
Inbound Direct Entry Contracts with
Foreign Postal Administrations 1
Inbound EMS
Inbound EMS 2
Inbound Air Parcel Post (at non-UPU rates)
Royal Mail Group Inbound Air Parcel Post
Agreement
Inbound Competitive Multi-Service
Agreements with Foreign Postal
Operators
Inbound Competitive Multi-Service
Agreements with Foreign Postal
Operators 1

Special Services*

Address Enhancement Services

Greeting Cards, Gift Cards, and Stationery

International Ancillary Services

International Money Transfer Service—
Outbound

International Money Transfer Service—
Inbound
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Premium Forwarding Service
Shipping and Mailing Supplies
Post Office Box Service
Competitive Ancillary Services

Nonpostal Services*

Advertising

Licensing of Intellectual Property other than
Officially Licensed Retail Products (OLRP)

Mail Service Promotion

Officially Licensed Retail Products (OLRP)

Passport Photo Service

Photocopying Service

Rental, Leasing, Licensing or other Non-Sale
Disposition of Tangible Property

Training Facilities and Related Services

USPS Electronic Postmark (EPM) Program

Market Tests*

Customized Delivery

Global eCommerce Marketplace (GeM)
Stacy L. Ruble,

Secretary.

[FR Doc. 2018-27593 Filed 12—20-18; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2017-0170; FRL-9988-17—
Region 10]

Air Plan Approval; ID, West Silver
Valley PM, s Clean Data Determination

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is finalizing a
determination that the West Silver
Valley, Idaho nonattainment area has
clean data for the 2012 annual fine
particulate matter (PM> s) National
Ambient Air Quality Standard
(NAAQS). This clean data
determination (CDD) is based upon
quality-assured, quality-controlled, and
certified ambient air monitoring data
showing the area has attained the 2012
PM,.s NAAQS based on the 2015-2017
data available in the EPA’s Air Quality
System (AQS) database. The EPA also is

taking final agency action on the
September 2017 wildfire exceptional
event at the Pinehurst monitoring
station as having affected PM, s and
PM, values. Based on this clean data
determination, the EPA determines that
the obligation for Idaho to make
submissions to meet certain Clean Air
Act (CAA or the Act) requirements
related to attainment of the NAAQS for
this area is suspended for as long as the
area continues to attain the 2012 annual
PM, s NAAQS. Additionally, the
sanctions and Federal Implementation
Plan (FIP) clocks triggered by the March
26, 2018 Finding of Failure to Submit
action will be suspended. No adverse
comments were received on this action.
DATES: This action is effective on
January 22, 2019.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R10-OAR-2017-0170. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information or other information the
disclosure of which is restricted by
statute. Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Justin Spenillo at (206) 553-6125, or
spenillo.justin@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, it is
intended to refer to the EPA.

Table of Contents

I. Background

II. Response to Comments

III. Final Action

IV. Statutory and Executive Orders Review

I. Background

On December 14, 2012, the
Environmental Protection Agency (EPA)
revised the level of the primary annual
PM, s standard, lowering the level from
15.0 micrograms per cubic meter (ug/
m3) to 12.0 ug/ms3. Effective April 15,
2015, the EPA made designation
determinations for the 2012 annual
PM, s NAAQS.1 In that action, EPA
designated the West Silver Valley area
in Shoshone County, Idaho (WSV NAA)
as moderate nonattainment for the 2012
annual PM, s NAAQS. See 40 CFR
81.313.

On March 26, 2018, the EPA issued a
finding of failure to submit under
section 110(k) of the CAA finding that
several states, including Idaho, failed to
submit specific moderate area SIP
elements for the 2012 annual PM, 5
NAAQS required under subpart 4 of
part D of Title I of the CAA.2In
particular, Idaho failed to submit the
following specific moderate area SIP
elements for the WSV NAA: An
attainment demonstration; control
strategies, including reasonably
available control measures (“RACM”’)
and reasonably available control
technologies (“RACT”’); a reasonable
further progress (RFP) plan; quantitative
milestones; and contingency measures.
This finding triggered the sanctions
clock under Section 179 of the CAA, as
well as an obligation under Section
110(c) of the CAA for EPA to
promulgate a FIP no later than 2 years
from the effective date of the finding.

On October 22, 2018 (83 FR 53201),
the EPA proposed to determine, based
on the most recent 3 years (2015-2017)
of valid data, that the WSV NAA has
attained the 2012 PM, s annual NAAQS.
The EPA also proposed to take final
agency action on the September 2017
wildfire exceptional event at the
Pinehurst monitoring station as having
affected PM, s and PM, values on
September 4 through September 8, 2017
as described in Table 1.

TABLE 1—24-HR PM2 .5 AND PM1o VALUES AT THE PINEHURST MONITORING STATION THAT MEET THE EPA EXCEPTIONAL

EVENT CRITERIA

Date

24-hr PM> s Concentration

24-hr PM4o Concentration

9/4/2017
9/5/2017
9/6/2017
9/7/2017
9/8/2017

(ng/m?) (ng/m?)
16-079-0017 POC1 16-079-0017 POC3

1449 | s

2222 | s

147.1 169.6

123.8 149.8

116.7 143.7

180 FR 2206.

283 FR 14759.
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Based on the clean data determination
(CDD), the EPA also proposed to
determine that the obligation to submit
the attainment planning elements for
the PM» s NAAQS are not applicable so
long as the area continues to attain the
2012 annual PM, s NAAQS. Additional
detail can be found in the October 22,
2018, proposed action (83 FR 53201).
Finally, the action proposed to suspend
the sanctions and FIP clocks triggered
by the March 26, 2018, Finding of
Failure to Submit action.

II. Response to Comments

The comment period for the proposed
action closed on November 21, 2018.
The EPA received seven supportive
comments regarding this action. The
EPA received no adverse comments. All
comments can be found in the docket
for this action.

II1. Final Action

The EPA is finalizing this action as
proposed. Pursuant to 40 CFR
51.1015(a), the EPA determines that
based on 3-years of certified, valid
monitoring data between 2015 and
2017, the WSV NAA has attained the
2012 annual PM, s NAAQS. Pursuant to
50 CFR 50.14, the EPA is also taking
final action excluding the 2017 24-hr
PM: s and PM, values listed in Table 1,
above, at the Pinehurst monitoring
station because those NAAQS
exceedances were caused by a wildfire
exceptional event. Pursuant to 40 CFR
51.1015(a), and based upon our
determination that the WSV NAA has
attained the standard, the EPA
determines that the obligation to submit
any attainment-related SIP revisions
arising from classification of the WSV
NAA as a moderate nonattainment area
under subpart 4 of part D, of title I of
the Act for the 2012 annual PM, 5
NAAQS is not applicable for so long as
the area continues to attain the 2012
annual PM, s NAAQS. In particular, the
obligation for Idaho to submit
attainment demonstrations, projected
emissions inventories, RACM (including
RACT), RFP plans, motor vehicle
emissions budgets, quantitative
milestones, and contingency measures
for the WSV NAA are suspended until
such time as: (1) The area is
redesignated to attainment, after which
such requirements are permanently
discharged; or (2) the EPA determines
that the area has re-violated the PM, 5
NAAQS, at which time the state shall
submit such attainment plan elements
for the Moderate nonattainment area by
a future date to be determined by the
EPA and announced through
publication in the Federal Register at

the time the EPA determines the area is
violating the PM, s NAAQS.

Although the obligation has been
suspended, this action does not
preclude Idaho from submitting, nor the
EPA from acting on the suspended
attainment plan elements. As a result of
this final action, the sanctions and FIP
clocks triggered by the EPA’s March 26,
2018, Finding of Failure to Submit are
suspended. See 83 FR 14759.

Today’s final action does not
constitute a redesignation of the WSV
NAA to attainment for the 2012 annual
PM,s NAAQS under CAA section
107(d)(3) because we have not yet
approved a maintenance plan for WSV
NAA as meeting the requirements of
section 175A of the CAA or determined
that the area has met the other CAA
requirements for redesignation. The
classification and designation status in
40 CFR part 81 remains Moderate
nonattainment for this area until such
time as the EPA determines that Idaho
has met the CAA requirements for
redesignation to attainment for the WSV
NAA.

IV. Statutory and Executive Orders
Review

This action finalizes a determination
of attainment based on air quality and
suspends certain federal requirements,
and thus will not impose additional
requirements beyond those imposed by
state law. For this reason, this final
action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Is not expected to be an Executive
Order 13771 (82 FR 9339, February 2,
2017) regulatory action because this
action is not significant under Executive
Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or

safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 19, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).
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List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: December 4, 2018.
Michelle L. Pirzadeh,
Acting Regional Administrator, Region 10.
[FR Doc. 2018-27607 Filed 12—20—18; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-RO5-OAR-2018-0302; EPA-R05—
OAR-2018-0303; EPA-RO5-OAR-2018-
0589; FRL-9988-04—-Region 5]

Air Plan Approval; lllinois; NAAQS and
VOC Updates

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving revised rules
submitted by the State of Illinois as
State Implementation Plan (SIP)
revisions. The submitted rules update
linois definitions and requirements for
handling monitoring data influenced by
exceptional events, update
implementation rules for the 2012
primary annual National Ambient Air
Quality Standard (NAAQS) for fine
particulate matter (PM s), and update
designated reference and equivalent
methods for multiple NAAQS. In
addition, the submitted rules amend the
Nlinois Administrative Code (IAC) by
updating the definition of volatile
organic compounds (VOC).

DATES: This direct final rule will be
effective February 19, 2019, unless EPA
receives adverse comments by January
22, 2019. If adverse comments are
received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-RO5—
OAR-2018-0302, EPA-RO5-0OAR-
2018-0303, or EPA-RO5-OAR-2018—
0589 at http://www.regulations.gov, or
via email to aburano.douglas@epa.gov.
For comments submitted at
Regulations.gov, follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.

For either manner of submission, EPA
may publish any comment received to
its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.
FOR FURTHER INFORMATION CONTACT:
Samantha Panock, Physical Scientist,
Attainment Planning and Maintenance
Section, Air Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—8973,
panock.samantha@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:
I. Background
II. What are the State rule revisions?
III. Did the State hold public hearings for
these submittals?
IV. What is EPA’s analysis of the State’s
submittals?
V. What action is EPA taking?
VL. Incorporation by Reference
VII. Statutory and Executive Order Reviews

I. Background

Section 109 of the Clean Air Act
(CAA) requires EPA to establish
national primary (protective of human
health) and secondary (protective of
human welfare) air quality standards for
pollutants for which air quality criteria
have been issued under section 108 of
the CAA (the criteria pollutants 1).
Individually and collectively these

1The criteria pollutants are ozone (O3), nitrogen
oxides (represented by nitrogen dioxide (NO>)),
sulfur oxides (represented by sulfur dioxide (SO,)),
carbon monoxide (CO), particulate matter
(represented by total suspended particulates (TSP),
particulates (PM,o), and fine particulates (PM 5)),
and lead (Pb). Note that Illinois also has air quality
standard and monitoring rules for “coarse
particulate matter”” (PM> 5_10), although this is not
a criteria pollutant and is generally considered to
be included in PM;o.

standards are referred to as NAAQS.
Section 109(d)(1) of the CAA requires
EPA to review, and if necessary, based
on accumulated health and welfare data,
to revise each NAAQS every five years.
If a NAAQS is revised, states whose
rules include state air quality standards
may revise their rules to address the
revised NAAQS and associated
monitoring requirements, and submit
them to EPA as SIP revision requests.
See, e.g., 415 ILCS 5/10(H). Moreover,
section 10(H) of the ILCS requires that
Illinois adopt ambient air quality
standards that are identical-in-substance
to the Federal NAAQS using identical-
in-substance rulemaking procedure (415
ILCS 5/10(H)(2016).

The Illinois Environmental Protection
Agency (IEPA) submitted revisions on
ambient air quality standards in the
Illinois SIP to EPA for approval on April
2, 2018 and July 26, 2018. Specifically,
these SIP revisions update: (1) Illinois
ambient air quality definitions and
requirements for handling monitoring
data influenced by exceptional events,
(2) implementation rules for the 2012
primary annual PM> s NAAQS, and (3)
designated reference and equivalent
methods for multiple NAAQS. These
updates correspond to EPA’s
rulemakings related to NAAQS that
occurred between July 1, 2016 and
December 31, 2017.

IEPA also submitted a revision to the
definitions for VOC in the Illinois SIP to
EPA for approval on April 2, 2018. The
change included the addition of 1,1,2,2-
Tetrafluoro-1-(2,2,2-trifluoroethoxy)
ethane to the list of chemical species
excluded from the Federal definition of
VOC. This update corresponds to EPA’s
rulemaking related to VOC regulations
adopted August 1, 2016.

II. What are the State rule revisions?

35 IAC 243.101 Definitions

Ilinois amended 35 IAC 243.101 to
add and revise definitions regarding the
exceptional events rule. These
definitions were adopted by EPA in
“Treatment of Data Influenced by
Exceptional Events” (81 FR 68216,
October 3, 2016).

35IAC 243.105 Air Quality Monitoring
Data Influenced by Exceptional Events

Ilinois amended 35 IAC 243.105 to
update procedural requirements,
requirements for air agency
demonstrations, criteria for EPA’s
approval of the exclusion of event
influenced air quality data, and
requirements for air agencies to take
appropriate and reasonable actions to
protect public health from exceedances
or violations of the NAAQS.
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Additionally, Illinois repealed Section
243.TABLE A ““‘Schedule for Submission
for Data Influenced by Exceptional
Events for Use in Initial Area
Designations.”

EPA revised the requirements for
handling monitoring data influenced by
exceptional events (81 FR 68216,
October 3, 2016). EPA recognizes that
basing regulatory determinations on
data influenced by exceptional events
may not be appropriate in some
instances. The rules provide a
procedure for exclusion of data
influenced by exceptional events from
regulatory decision-making. An
exceptional event has a clear
relationship with violation of NAAQS,
is not reasonably controlled or
preventable, unlikely to reoccur at a
particular location, and has been
declared such by EPA. The revisions
require written mitigation plans for
areas that have “historically
documented” or “‘known seasonal”
exceptional events. Several revisions
relate to wildfires and controlled burns
as exceptional events.

35 IAC 243.108 Incorporations by
Reference

Ilinois revised this section to
incorporate by reference EPA’s updated
“List of Designated Reference and
Equivalent Methods” from January 1,
2016, to December 31, 2017. EPA issued
updated versions of the “List of
Designated Reference and Equivalent
Methods” that included new Federal
Equivalent Methods (FEMs) and Federal
Reference Methods (FRMs) for
monitoring of Carbon Monoxide (CO),
oxides of nitrogen (NOx), and PM, 5. See
82 FR 14325 (March 20, 2017), 82 FR
21995 (May 11, 2017) 82 FR 44612
(September 25, 2017), 82 FR 45842
(October 2, 2017). The list with all
approved FEMs and FRMs is located at:
https://www3.epa.gov/ttn/amtic/
criteria.html.

Ilinois also added a statement to 35
IAC 243.108 that the incorporation by
reference of EPA’s promulgated
monitoring methods “includes the
following USEPA methods designations
that occurred after December 16, 2017.”

Additionally, Illinois updated 35 IAC
243.108 to incorporate by reference the
2017 versions of appendices A—-1, A-2,
B,C,D,F,G,HILJ,K,L,N,O,P,Q,

R, S, T and U of 40 CFR part 50. These
appendices contain the reference
monitoring methods for and the
“interpretation” of (i.e., data handling
conventions and computations) the
ambient standards for the criteria air
pollutants.

EPA made one change in the 2017
versions of these appendices relative to

the 2016 versions. EPA revised the
appendix N “Interpretation of the
Primary and Secondary National
Ambient Air Quality Standards for
Particulate Matter.” These revisions
address a number of important
attainment planning issues including
the process for determining control
strategies, including Reasonably
Available Control Measures/Reasonably
Available Control Technology (RACM/
RACT) for Moderate areas; and Best
Available Control Measures/Best
Available Control Technology (BACM/
BACT) and Most Stringent Measures
(MSM) for Serious areas; guidelines for
attainment demonstrations for areas that
can attain by the statutory attainment
date, and “impracticability”
demonstrations for areas that cannot
practicably attain by the statutory
attainment date; contingency measures
for areas that fail to meet RFP or fail to
attain the NAAQS by the attainment
date; and codification of the clean data
policy for PM, s NAAQS nonattainment
areas. These implementation rules also
clarify the specific attainment planning
requirements that apply to PMs s
NAAQS nonattainment areas based on
their classification (either Moderate or
Serious), and the process for
reclassifying Moderate areas to Serious.
In addition, the updated
implementation rules revoke older 1997
annual NAAQS for PM, 5, which will no
longer apply in areas designated as
attainment for that standard. For areas
that EPA designated as nonattainment
for the 1997 standard, the 1997 primary
annual NAAQS for PM, s will continue
to apply until the effective date of an
EPA designation of attainment for the
area.

Illinois’ rule revisions incorporate by
reference these amended CFR
appendices.

35 IAC 243.120 PM][) and PM2A5

Illinois amended 35 IAC 243.120 to
include the revocation language for
1997 PM, s NAAQS. As stated above,
the 1997 PM, s NAAQS standard no
longer applies to any area that is in
attainment of the 1997 PM, s standard
82 FR 14325 (August 24, 2016). In
Nlinois all areas are designated
attainment or attainment/unclassifiable
for the 1997 PM> s NAAQS except the
Metro East St. Louis nonattainment area.
These area are Madison, Monroe, and
St. Clair Counties and the Baldwin
Village area of Randolph County (40
CFR 81.214, 2016).

35IAC 211.7150 Volatile Organic
Material (VOM) or Volatile Organic
Compound (VOC)

Illinois amended 35 IAC 211.7150 to
incorporate a change to the list of
chemical species excluded from the
Federal definition of VOC (81 FR 50330,
August 1, 2016). The change included
the addition of 1,1,2,2-Tetrafluoro-1-
(2,2,2-trifluoroethoxy) ethane to the list
of chemical species excluded from the
Federal definition of VOC.

In 2007, EPA received a petition
requesting that 1,1,2,2-Tetrafluoro-1-
(2,2,2-trifluoroethoxy) ethane be
exempted from VOC control based on its
lower reactivity than ethane and that it
is not expected to contribute to the
depletion of the stratospheric O3 layer.
On August 1, 2016 (81 FR 50330), EPA
responded to the petition by amending
40 CFR 51.100(s) to exclude this
chemical compound from the definition
of VOC for purposes of preparing SIPs
to attain the ozone NAAQS under title
I of the CAA (78 FR 9823). Based on the
mass maximum incremental reactivity
value for the compound being equal to
or less than that of ethane, EPA
concluded that this compound makes
negligible contributions to tropospheric
ozone formation (81 FR 50330). EPA’s
action became effective August 1, 2016.
IEPA’s SIP revision to the Illinois
definition of VOM is consistent with
EPA’s action amending the definition of
VOC at 40 CFR 51.100(s).

III. Did the State hold public hearings
for these submittals?

Nlinois held public hearings for the
NAAQS updates on September 21, 2017
and April 12, 2018. The public hearing
held on September 21, 2017 addressed
NAAQS updates regarding updated
definitions and requirements for
handling monitoring data influenced by
exceptional events, implementation
rules for the 2012 primary annual
NAAQS for PM, 5, maintenance of
primary and secondary NAAQS for lead
without revision, addition of EPA-
promulgated monitoring methods for
multiple NAAQS, and an adoption of a
correction to an equation used for
calculating PM, 5 compliance. One
comment addressed concern of error in
placement of language in the
implementation rule for the 2012 PM, 5
as stated in EPA regulations. EPA
indicated that the placement of language
in the Federal regulations was not in
error and no further action was taken.

The public hearing held on April 12,
2018 addressed the NAAQS updates
regarding the addition of EPA-
promulgated monitoring methods for
multiple NAAQS and updated List of
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Designated Reference and Equivalent
Methods. No adverse comments were
received.

Ilinois held a public hearing for the
VOM updates regarding the request of
1,1,2,2-Tetrafluoro-1-(2,2,2-
trifluoroethoxy) ethane being exempted
from VOC regulations on September 21,
2017. No adverse comments were
received.

IV. What is EPA’s analysis of the State’s
submittals?

EPA finds the state’s requested SIP
revisions to be approvable, because the
state’s rule revisions make the state’s air
quality standards and associated
monitoring requirements identical-in-
substance to EPA’s promulgated
NAAQS and VOC updates.

V. What action is EPA taking?

EPA is approving NAAQS updates
into the Illinois SIP to 35 IAC 243.101,
35 IAC 234.105, 35 IAC 243.108, 35 IAC
243.120 35, and removal of IAC
243.TABLE A contained in the April 2,
2018 submittal and the July 26, 2018
submittal. EPA is approving VOC
updates into the Illinois SIP to 35 IAC
211.7150 contained in the April 2, 2018
submittal. EPA is also removing an
incorrect reference in 40 CFR
52.720(b)(3) on how copies of materials
incorporated by reference may be
inspected.

We are publishing this action without
prior proposal because we view this as
a noncontroversial amendment and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
state plan if relevant adverse written
comments are filed. This rule will be
effective February 19, 2019 without
further notice unless we receive relevant
adverse written comments by January
22, 2019. If we receive such comments,
we will withdraw this action before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed action. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment. If we do not receive any

comments, this action will be effective
February 19, 2019.

VL. Incorporation by Reference

In this rule, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of the Illinois Regulations
described in the amendments to 40 CFR
part 52 set forth below. EPA has made,
and will continue to make, these
documents generally available through
www.regulations.gov and at the EPA
Region 5 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
State implementation plan, have been
incorporated by reference by EPA into
that plan, are fully federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference in the next
update to the SIP compilation.2

VII. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely

262 FR 27968 (May 22, 1997).

affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 19, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
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shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2) of the CAA.)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon Monoxide,
Incorporation by reference,

Intergovernmental relations, Nitrogen

dioxide, Particulate matter, Reporting

and recordkeeping requirements, Sulfur

oxides, Volatile organic compounds.
Dated: December 3, 2018.

Cathy Stepp,

Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
m 2. Section 52.720 is amended by:
m a. Revising paragraph (b)(3);
m b. Revising the table entries in
paragraph (c) for 211.7150, 243.101,
243.105, 243.108, and 243.120; and

m c. Removing the table entry in
paragraph (c) for 243.TABLE A.

The revisions read as follows:

§52.720 Identification of plan.
* * * * *
(b) * ok %

(3) Copies of the materials
incorporated by reference may be
inspected at the Environmental
Protection Agency, Region 5, Air
Programs Branch, 77 West Jackson
Boulevard, Chicago, IL 60604, or the
National Archives and Records
Administration. For information on the
availability of this material at NARA,
call 202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

(C) * x %

EPA-APPROVED ILLINOIS REGULATIONS AND STATUTES

State effective

lllinois citation Title/subject date EPA approval date Comments
Part 211: Definitions and General Provisions
Subpart B: Definitions

211.7150 ............ Volatile Organic Material (VOM) or Vola- 10/23/2017 12/21/2018, [Insert Federal Register ci-
tile Organic Compound (VOC). tation].
Part 243: Air Quality Standards
Subpart A: General Provisions

243.101 .............. Definitions ..o 10/23/2017 12/21/2018, [Insert Federal Register ci-
tation].

243.105 ............. Air Quality Monitoring Data Influenced by 10/23/2017 12/21/2018, [Insert Federal Register ci-
Exceptional Events. tation].

243.108 .............. Incorporation by Reference ..................... 05/29/2018 12/21/2018, [Insert Federal Register ci-
tation].

Subpart B: Standards and Measurement Methods

243.120 ......cceeen PM1o and PM2s wecoeieeeeiiiieiieee e 10/23/2017 12/21/2018, [Insert Federal Register ci-

tation].
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* * * * *

[FR Doc. 2018-27610 Filed 12—-20-18; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2017-0562; FRL—9985-52]
Mefenoxam; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of mefenoxam in
or on cacao bean; the fruit, small, vine
climbing, except grape, subgroup 13—
07E; and wasabi. Interregional Research
Project Number 4 (IR—4) requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).

DATES: This regulation is effective
December 21, 2018. Objections and
requests for hearings must be received
on or before February 19, 2019, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2017-0562, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or

pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

o Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfré&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2017-0562 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before February 19, 2019. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2017-0562, by one of the following
methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of January 26,
2018 (83 FR 3658) (FRL-9971-46), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 7E8610) by IR—4, IR—4
Project Headquarters, Rutgers, The State
University of NJ, 500 College Road East,
Suite 201 W, Princeton, NJ 08540. The
petition requested that 40 CFR part 180
be amended by establishing tolerances
for residues of the fungicide
mefenoxam, including its metabolites
and degradates in or on the raw
agricultural commodities cacao bean,
bean at 0.2 parts per million (ppm);
wasabi, tops at 6.0 ppm; wasabi, stem at
3.0 ppm; and fruit, small, vine climbing,
except grape, crop subgroup 13—07E at
0.10 ppm. Additionally, the petition
requested to amend 40 CFR 180.546 by
removing the tolerance in or on
kiwifruit at 0.10 ppm. That document
referenced a summary of the petition
prepared by Syngenta Crop Protection,
the registrant, which is available in the
docket, http://www.regulations.gov. One
comment was received in the docket for
the notice of filing, but as it raised
concerns about the Obama
Administration’s application of the
National Environmental Protection
Agency and Endangered Species Act, it
is not relevant to this tolerance action.

Based upon review of the data
supporting the petition, EPA has
modified the commodity definition for
cacao and the tolerance level to be
consistent with the Agency’s policy on
significant figures.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ‘‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
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pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue . . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for mefenoxam
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with mefenoxam follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Mefenoxam (metalaxyl-m) is a
systemic phenylamide fungicide which
inhibits protein synthesis in fungi.
Mefenoxam is an R-isomer enriched
formulation. Metalaxyl is the racemic
R/S isomer formulation. The Agency
compared the available chemistry and
toxicity data for mefenoxam and
metalaxyl and concluded that metalaxyl
data may be used in support of
mefenoxam regulatory actions because
the two chemicals have similar toxicity.
Therefore, for the purposes of this

assessment, mefenoxam will refer to
both mefenoxam and metalaxyl-m.

In rat and dog repeat dose (i.e.,
subchronic and chronic) oral toxicity
studies, there were no indications of
adverse effects up to the highest dose
tested (HDT). Adverse effects were only
observed from acute exposure to rats. In
the rat developmental toxicity study of
metalaxyl, maternal toxicity consisted of
dose-related increased incidence of
convulsions that occurred shortly after
dosing, as well as other clinical signs. In
a range-finding acute neurotoxicity
study of mefenoxam, females showed
abnormal functional observation battery
(FOB) findings at doses lower than
males, but higher than the rat
developmental study. However, there
was no indication of toxicity up to the
HDT in the mefenoxam subchronic
neurotoxicity study, which confirms the
lack of adverse effects observed in all
other repeat-dose studies.

There was no indication of
developmental toxicity in studies of
mefenoxam or metalaxyl. There was no
indication of immunotoxicity in a
mouse immunotoxicity study of
mefenoxam. Metalaxyl and mefenoxam
have been classified as “not likely to be
carcinogenic in humans” based on the
results of the carcinogenicity study in
mice and the combined chronic toxicity
and carcinogenicity study in rats.

All toxicity endpoints and points of
departure (PODs) are based on
convulsions that occurred minutes after
dosing in the rat developmental toxicity
study of metalaxyl. This POD is
appropriate for acute, short-term, and
intermediate-term exposure scenarios
via the oral and inhalation routes. No
hazard was identified for chronic or
long-term exposure scenarios, or for
exposure via the dermal route.

Specific information on the studies
received and the nature of the adverse
effects caused by mefenoxam as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in the document

“Mefenoxam (Metalaxyl-M). Human
Health Risk Assessment for the
Establishment of Permanent Tolerances
and New Uses in/on Wasabi, Cacao, and
Crop Group Expansion from Kiwifruit to
Fruit, Small, Vine Climbing, Except
Grape, Crop Subgroup 13-07E” on
pages 23—-21 in docket ID number EPA-
HQ-OPP-2017-0562.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/assessing-
human-health-risk-pesticides.

A summary of the toxicological
endpoints for mefenoxam used for
human risk assessment is shown in
Table 1 of this unit.

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR MEFENOXAM FOR USE IN HUMAN HEALTH RISK

ASSESSMENT
Point of departure RfD, PAD, LOC S
. : - tudy and
Exposure/scenario and uncertainty/ for risk : :
safety factors assessment toxicological effects

Acute dietary (All Populations)

day.
UFa = 10x
UFy = 10x

NOAEL = 50 mg/kg/

FQPA SF = 1x

Acute RfD = 0.5 mg/

kg/day.
aPAD = 0.5 mg/kg/
day

Metalaxyl Prenatal Developmental Toxicity—Rat

LOAEL = 250 mg/kg/day

Based on dose-related increases in clinical signs of toxicity
(e.g., post-dosing convulsions).
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR MEFENOXAM FOR USE IN HUMAN HEALTH RISK

ASSESSMENT—Continued

Exposure/scenario

Point of departure
and uncertainty/
safety factors

RfD, PAD, LOC
for risk
assessment

Study and
toxicological effects

Chronic dietary (All populations)

No endpoint was identified. No systemic toxicity was observed in the reproduction and fertility effects study or
in any of the chronic and subchronic toxicity studies. Toxicity was only evident in gavage-dosed animals.

Incidental oral short-term (1 to

30 days) and intermediate- day.

term (1 to 6 months). UFa = 10x
UFy = 10x
FQPA SF = 1x

NOAEL = 50 mg/kg/

LOC for MOE = 100

Metalaxyl Prenatal Developmental Toxicity—Rat

LOAEL = 250 mg/kg/day

Based on dose-related increases in clinical signs of toxicity
(e.g., post-dosing convulsions).

Cancer (Oral, dermal, inhala-
tion).

Classification: “not likely to be carcinogenic to humans” based on adequately conducted carcinogenicity stud-
ies in rats and mice treated with metalaxyl.

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest-observed-adverse-effect-level. LOC = level of concern. mg/kg/day =
milligram/kilogram/day. MOE = margin of exposure. NOAEL = no-observed-adverse-effect-level. PAD = population adjusted dose (a = acute, ¢ =
chronic). RfD = reference dose. UF = uncertainty factor. UFa = extrapolation from animal to human (interspecies). UF = potential variation in
sensitivity among members of the human population (intraspecies).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to mefenoxam, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing mefenoxam tolerances in 40
CFR 180.546. EPA assessed dietary
exposures from mefenoxam in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
mefenoxam. In estimating acute dietary
exposure, EPA used food consumption
information from the United States
Department of Agriculture’s National
Health and Nutrition Examination
Survey, What We Eat in America,
(NHANES/WWEIA). As to residue levels
in food, EPA assumed 100 percent crop
treated (PCT), DEEM default and
empirical processing factors and
tolerance level residues.

ii. Chronic exposure. No chronic
endpoint was identified and therefore
no chronic dietary assessment was
conducted.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that mefenoxam does not
pose a cancer risk to humans. Therefore,
a dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and PCT
information. EPA did not use
anticipated residue or PCT information
in the dietary assessment for
mefenoxam. Tolerance level residues

and 100 PCT were assumed for all food
commodities.

2. Dietary exposure from drinking
water. The Agency only considered the
parent compound metalaxyl as a residue
of concern (ROC). Exposure modeling
for mefenoxam is not necessary because
exposure estimates for metalaxyl are
expected to exceed those for
mefenoxam, and the two compounds are
anticipated to behave identically in the
environment. Therefore, EDWCs
provided for metalaxyl are protective of
exposures to mefenoxam through
drinking water. Maximum annual
application rates for metalaxyl, up to
12.3 pounds active ingredient/per Acre
(Ib ai/A), were modeled. These rates are
approximately twice those of
mefenoxam.

The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for mefenoxam/metalaxyl in drinking
water. These simulation models take
into account data on the physical,
chemical, and fate/transport
characteristics of mefenoxam/metalaxyl.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www2.epa.gov/pesticide-science-
and-assessing-pesticide-risks/about-
water-exposure-models-used-pesticide.

Based on the Pesticide Water
Calculator (PWC version 1.52) the
estimated drinking water concentrations
(EDWGCs) of mefenoxam/metalaxyl for
acute exposures are estimated to be 350
parts per billion (ppb) for surface water
and 155 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For the
acute dietary risk assessment, the water
concentration value of 350 ppb was

used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term ‘“residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Mefenoxam and metalaxyl are
currently registered for the following
uses that could result in residential
exposures: Lawns, ornamentals,
gardens, and trees. EPA assessed
residential exposure using the following
assumptions: For residential handlers,
all registered metalaxyl and mefenoxam
product labels with residential use sites
(lawns, ornamentals and garden and
trees) require that handlers wear
specific clothing (e.g., long sleeve shirt/
long pants) and chemical resistance
gloves. Therefore, EPA has made the
assumption that these products are not
for homeowner use, and has not
conducted a quantitative residential
handler assessment.

There is potential for residential post-
application exposures to mefenoxam
(metalaxyl-m). Since no dermal
endpoints were identified, only
incidental oral post-application
exposures to small children ages 1 to <2
have been assessed. Metalaxyl and
mefenoxam are registered for use on
home lawns; therefore, there is the
potential for incidental oral exposure
(hand-to-mouth, object-to-mouth, soil
ingestion and granular ingestion).

The recommended residential
exposure for use in the children 1 to <2
years old aggregate assessment reflects
hand-to-mouth incidental oral
exposures from treated turf using a
liquid formulation. Ingestion of granules
is considered an episodic event and not
a routine behavior. Because the Agency


http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/about-water-exposure-models-used-pesticide

65544

Federal Register/Vol. 83, No. 245/Friday, December 21, 2018/Rules and Regulations

does not believe that this would occur
on a regular basis, the concern for
human health is related to acute
poisoning rather than short-term residue
exposure. Therefore, an acute dietary
dose is used to estimate exposure and
risk resulting from episodic ingestion of
granules. For these same reasons, the
episodic ingestion scenario was not
included in the aggregate assessment.

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www2.epa.gov/pesticide-
science-and-assessing-pesticide-risks/
standard-operating-procedures-
residential-pesticide.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
metalaxyl and mefenoxam and any
other substances and metalaxyl and
mefenoxam do not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that metalaxyl and mefenoxam
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/cumulative-
assessment-risk-pesticides.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable

data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There was no evidence for qualitative or
quantitative offspring susceptibility in
developmental toxicity studies in
rabbits and rats, or in the reproduction
and fertility effects study in rats. In
adult rats treated with metalaxyl or
mefenoxam, clinical signs and abnormal
Functional Observation Battery (FOB)
findings were noted only after a bolus
gavage dose, but not in repeated dose
studies.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1x. That decision is
based on the following findings:

i. The toxicity databases for
mefenoxam and metalaxyl are complete.
ii. In the rat prenatal developmental

toxicity with metalaxyl, maternal
animals exhibited clinical signs
indicative of neurobehavioral effects as
previously discussed.

In the range-finding acute
neurotoxicity study with mefenoxam,
females exhibited abnormal functional
observation battery (FOB) findings at
doses lower than in males. In the
subchronic neurotoxicity study with
mefenoxam, there were no indications
of neurotoxicity up to the HDT. In
metalaxyl and mefenoxam treated adult
animals, clinical signs and abnormal
FOB findings were noted. However, a
developmental neurotoxicity (DNT)
study is not required for metalaxyl or
mefenoxam because (1) there are no
indications of increased susceptibility
for infants or children; (2) the
convulsions observed in the rat prenatal
developmental toxicity study occurred
in the maternal animals with no effects
being observed in the young; (3) the
convulsions occurred only after a bolus
dose; (4) the available developmental
and range-finding acute neurotoxicity
studies provided clear NOAELs and
LOAELs for evaluating effects; (5) the
current POD is below the level at which
any effects were seen in either study,
and (6) there were no other indications
of neurotoxicity in the mefenoxam or
metalaxyl databases, which include a
subchronic (adult rat) neurotoxicity
study for mefenoxam. Therefore, there is
no need for a developmental
neurotoxicity study or additional UFs to
account for neurotoxicity.

iii. There is no evidence that
mefenoxam or metalaxyl results in
increased susceptibility in in utero rats
or rabbits in the prenatal developmental
studies or in young rats in the 2-
generation reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to mefenoxam
and metalaxyl in drinking water. EPA
used similarly conservative assumptions
to assess post-application exposure of
children as well as incidental oral
exposure of toddlers. These assessments
will not underestimate the exposure and
risks posed by mefenoxam or metalaxyl.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
mefenoxam will occupy 21% of the
aPAD for children 1-2 years old, the
population group receiving the greatest
exposure.

2. Chronic risk. A chronic aggregate
risk assessment takes into account
chronic exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
repeated exposure was identified and no
chronic dietary endpoint was selected.
Therefore, mefenoxam is not expected
to pose a chronic risk.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Mefenoxam and metalaxyl are
currently registered for uses that could
result in short-term residential
exposure, and the Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to mefenoxam and metalaxyl.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in an
aggregate MOE of 538 for children.
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Because EPA’s level of concern for
mefenoxam is a MOE of 100 or below,
this MOE is not of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

An intermediate-term adverse effect
was identified; however, mefenoxam is
not registered for any use patterns that
would result in intermediate-term
residential exposure.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
mefenoxam is not expected to pose a
cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to mefenoxam
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methods are
available for determination of the
residues of concern in crop
commodities. The enforcement methods
are common moiety methods which
determine residues of metalaxyl/
mefenoxam and metabolites that are
convertible to 2,6-dimethylaniline (2,6—
DMA). These methods include: (1)
Method I in PAM, Vol. II (Method AG—
348), which determines residues in
plant commodities using a gas-liquid
chromatography procedure employing
an alkali flame ionization detector
(GLG/AFID); (2) Method AG-395
(submitted for inclusion in PAM, Vol. II
as Method III), an improved version of
Method AG-348, which determines
residues in plant commodities using
GLC/nitrogen phosphorus detection
(NPD); and (3) the multiresidue method
in PAM, Vol. I, Section 302 (Protocol D).
Method 456-98, a chiral liquid
chromatography/mass spectrometric
detection (LC/MS) method, is available
to distinguish between R- and S-
enantiomers, to determine whether
metalaxyl or mefenoxam was applied.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex

Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

No Codex MRLs have been
established for wasabi. The tolerances
for the fruit, small, vine climbing,
except grape, subgroup 13-07E and
cacao bean are harmonized with Codex.

C. Revisions to Petitioned-For
Tolerances

The Agency revised the petitioned-for
tolerance on cacao to correct for the
significant figures based on current
practice, and to correct the commodity
definition to reflect the common
commodity vocabulary currently used
by the Agency.

V. Conclusion

Therefore, tolerances are established
for residues of mefenoxam, including its
metabolites and degradates, in or on
cacao, dried bean at 0.20 ppm; the fruit,
small, vine climbing, except grape,
subgroup 13—-07E at 0.10 ppm; wasabi,
stem at 3.0 ppm; and wasabi, tops at 6.0
ppm. Additionally, the existing
tolerance for kiwifruit at 0.10 ppm is
removed as unnecessary due to the
establishment of the new tolerances.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled ‘“‘Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled ‘“Reducing Regulations
and Controlling Regulatory Costs” (82

FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).
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List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 6, 2018,
Michael Goodis,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.546:
m i. Remove the entry “Kiwifruit” from
the table in paragraph (a).
m ii. Add alphabetically the entries
“Cacao, dried bean”; “Fruit, small, vine
climbing, except grape, subgroup 13—
07E”; “Wasabi, stem”’; and ‘“Wasabi,
tops” to the table in paragraph (a).

The additions read as follows:

§180.546 Mefenoxam; tolerances for
residues.

(a) * * %
Commodit Parts per
Y million

Cacao, dried bean .......c..coc..... 0.20
Fruit, small, vine climbing, ex-

cept grape, subgroup 13-07E 0.10
Wasabi, stem .....ccccceeveininnnnnn. 3.0
Wasabi, topS ....coccveeriieeeiiieene 6.0
* * * * *

[FR Doc. 2018-27764 Filed 12—-20-18; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2017-0587; FRL—9987-34]
Tolfenpyrad; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of tolfenpyrad in
or on multiple commodities which are

identified and discussed later in this
document. Interregional Research
Project No. 4 (IR—4) requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).
DATES: This regulation is effective
December 21, 2018. Objections and
requests for hearings must be received
on or before February 19, 2019 and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2017-0587, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance

regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl. To access the OCSPP test
guidelines referenced in this document
electronically, please go to https://
www.epa.gov/aboutepa/about-office-
chemical-safety-and-pollution-
prevention-ocspp.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2017-0587 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before
February 19, 2019. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2017-0587, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at https://
www.epa.gov/dockets/where-send-
comments-epa-dockets.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.
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II. Summary of Petitioned-For
Tolerance

In the Federal Register of January 26,
2018 (83 FR 3658) (FRL-9971-46), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 7E8613) by IR—4, Rutgers,
The State University of New Jersey, 500
College Road East, Suite 201 W,
Princeton, NJ 08540. The petition
requested that 40 CFR 180.675 be
amended by establishing tolerances for
residues of the insecticide tolfenpyrad,
4-chloro-3-ethyl-1-methyl-N-[4-(p-
tolyloxy)benzyllpyrazole-5-
carboxamide), in or on Arugula at 30.0
parts per million (ppm); Avocado at 1.5
ppm; Berry, low growing, subgroup 13—
07G, except Cranberry and Blueberry,
lowbush at 3.0 ppm; Bushberry,
subgroup 13—-07B at 7.0 ppm; Caneberry,
subgroup 13-07A at 7.0 ppm; Celtuce at
30.0 ppm; Cottonseed, subgroup 20C at
0.70 ppm; Florence fennel at 30.0 ppm;
Fruit, small, vine climbing, except fuzzy
kiwifruit, subgroup 13—-07F at 2.0 ppm;
Garden cress at 30.0 ppm; Leaf petiole
vegetable, subgroup 22B at 30.0 ppm;
Leafy greens, subgroup 4-16A at 30.0
ppm; Onion, bulb, subgroup 3—07A at
0.09 ppm; Onion, green, subgroup 3—
07B at 10.0 ppm; Upland cress at 30.0
ppm; Vegetable, fruiting, group 8-10 at
1.0 ppm; and Vegetable, tuberous and
corm, subgroup 1C at 0.01 ppm.

The petitioner also requested that the
following established tolerances be
removed upon establishment of the
petitioned-for tolerances: Cotton,
undelinted seed at 0.70 ppm; Grape at
2.0 ppm; Potato at 0.01 ppm; and
Vegetable, leafy, except Brassica, group
4 at 30.0 ppm. That document
referenced a summary of the petition
prepared by Nichino America, Inc., the
registrant, which is available in the
docket, http://www.regulations.gov.
Although a comment was submitted to
the docket for the notice of filing, the
issue raised is outside the scope of this
rulemaking.

Based upon review of the data
supporting the petition, EPA is
establishing the petitioned-for
tolerances with some variations
consistent with its authority in FFDCA
section 408(d)(4)(A). The reasons for
these variations are explained in Unit
IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)@3) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ‘‘safe.”

Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for tolfenpyrad
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with tolfenpyrad follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

A variety of toxic effects were noted
in the toxicology database for
tolfenpyrad. However, the most
consistent findings across species and
studies were effects on bodyweight and
bodyweight gain which were observed
in adults of all species (rat, mice, rabbit,
and dog) in the majority of the
subchronic oral and dermal toxicity
studies, and all chronic toxicity studies.

Further detail of the toxicological
profile for tolfenpyrad is discussed in
Unit IIL.A. of the final rule published in
the Federal Register of June 22, 2018
(83 FR 29017) (FRL-9976-21).

Specific information on the studies
received and the nature of the adverse
effects caused by tolfenpyrad as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Tolfenpyrad-Aggregate Human Health

Risk Assessment for Section 3 New Use
Requests and Crop Group Tolerance
Conversions” on page 31 in docket ID
number EPA-HQ-OPP-2017-0587.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see https://
www.epa.gov/pesticide-science-and-
assessing-pesticide-risks.

A summary of the toxicological
endpoints for tolfenpyrad used for
human risk assessment is discussed in
Unit III B. of the final rule published in
the Federal Register of June 22, 2018
(83 FR 29020) (FRL-9976-21).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to tolfenpyrad, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing tolfenpyrad tolerances in 40
CFR 180.675. EPA assessed dietary
exposures from tolfenpyrad in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
tolfenpyrad. In estimating acute dietary
exposure, EPA used the Dietary
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Exposure Evaluation Model DEEM—
FCID™ (Ver. 3.16). This model uses
food consumption data from the 2003—
2008 United States Department of
Agriculture’s (USDA) National Health
and Nutrition Examination Survey,
What We Eat in America (NHANES/
WWEIA). As to residue levels in food,
EPA used tolerance-level residues for all
foods and assumed 100% crop treated
(PCT) for all current and proposed
crops. The assessment was refined with
the application of empirical processing
factors where available. Where
empirical processing factors were not
available or were not translated, default
processing factors were used.
Additional refinements include a factor
to account for the reduction in residues
when wrapper leaves are removed (head
lettuce, radicchio, cabbage, Chinese
Napa cabbage, and Brussels sprouts).
Empirical processing factors were
available for processed commodities of
apple, orange, cottonseed, grape, plum,
potato and tomato, and were translated
to other processed commodities where
appropriate. Where empirical
processing factors were not available or
were not translated, default processing
factors were used.

ii. Chronic exposure. In conducting
the chronic dietary exposure
assessment, EPA used the DEEM—
FCID™ (Ver. 3.16). This model uses
food consumption data from the 2003—
2008 USDA’s NHANES/WWEIA. As to
residue levels in food, EPA assumed
100% PCT and average residue levels
from crop field trials as well as the
refinements described above for the
acute assessment.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that tolfenpyrad does not
pose a cancer risk to humans. Therefore,
a dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information.
Although EPA did not use any percent
crop treated estimates for this action,
the Agency relied on average residue
information. Section 408(b)(2)(E) of
FFDCA authorizes EPA to use available
data and information on the anticipated
residue levels of pesticide residues in
food and the actual levels of pesticide
residues that have been measured in
food. If EPA relies on such information,
EPA must require pursuant to FFDCA
section 408(f)(1) that data be provided 5
years after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. For the present
action, EPA will issue such Data Call-
Ins as are required by FFDCA section

408(b)(2)(E) and authorized under
FFDCA section 408(f)(1). Data will be
required to be submitted no later than
5 years from the date of issuance of
these tolerances.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for tolfenpyrad in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of tolfenpyrad.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
https://www.epa.gov/pesticide-science-
and-assessing-pesticide-risks/about-
water-exposure-models-used-pesticide.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
tolfenpyrad for acute exposures are
estimated to be 26.9 parts per billion
(ppb) for surface water and 11.0 ppb for
ground water. Chronic exposures for
non-cancer assessments are estimated to
be 12.2 ppb for surface water and 11.0
ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 26.9 ppb was
used to assess the contribution to
drinking water. For chronic dietary risk
assessment, the water concentration
value of 12.2 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Tolfenpyrad is not registered for any
specific use patterns that would result
in residential exposure. Further
information regarding EPA standard
assumptions and generic inputs for
residential exposures may be found at
https://www.epa.gov/pesticide-science-
and-assessing-pesticide-risks/standard-
operating-procedures-residential-
pesticide.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information’” concerning the
cumulative effects of a particular
pesticide’s residues and “other

substances that have a common
mechanism of toxicity.”

EPA has not found tolfenpyrad to
share a common mechanism of toxicity
with any other substances, and
tolfenpyrad does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that tolfenpyrad does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at https://
www.epa.gov/pesticide-science-and-
assessing-pesticide-risks/cumulative-
assessment-risk-pesticides.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
Although there is evidence of increased
qualitative susceptibility in the young in
the developmental immunotoxicity
study (DIT) in rats, there is low concern,
and there are no residual uncertainties
regarding increased quantitative or
qualitative pre- and/or postnatal
susceptibility for tolfenpyrad. When the
DIT study is considered along with the
reproduction study, the offspring
toxicity in the DIT study was observed
at the same dose as comparable
maternal toxicity (moribundity/
mortality) was observed in the
reproduction study. Therefore, EPA
does not consider the isolated incident
in the DIT a true indicator of qualitative
susceptibility. Additionally, the effects
observed in the DIT study are well
characterized, a clear NOAEL was
identified, and the endpoints chosen for
risk assessment are protective of
potential offspring effects.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
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were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
tolfenpyrad is complete.

ii. There is no indication that
tolfenpyrad is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. While there was evidence of
qualitative susceptibility in one study,
the Agency’s concern for the
susceptibility is low because it was not
observed in other studies with
tolfenpyrad; offspring effects
consistently occurred at or above the
dose associated with significant
maternal toxicity; there was a clear
NOAEL/LOAEL; and endpoints and
doses selected for risk assessment are
protective of the susceptibility.

iv. There are no residual uncertainties
with regard to the exposure assessment.
The acute dietary exposure assessment
is based on high-end health protective
residue levels (that account for parent
and metabolites of concern), processing
factors, and percent crop treated
assumptions (100%). The chronic
dietary assessment incorporates some
refinement in that average residue
values were used. For both the acute
and chronic dietary exposure, actual
exposures to tolfenpyrad will likely be
lower than the estimated exposures.
Furthermore, conservative, upper-bound
assumptions were used to estimate
exposure through drinking water, such
that these exposures have not been
underestimated. No residential
exposures are expected. These
assessments will not underestimate the
exposure and risks posed by
tolfenpyrad.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
tolfenpyrad will occupy 63% of the
aPAD for children 1-2 years of age, the

population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to tolfenpyrad
from food and water will utilize 97% of
the cPAD for children 1-2 years of age,
the population group receiving the
greatest exposure. There are no
residential uses for tolfenpyrad.

3. Short-and Intermediate-term risk.
Short- and intermediate-term aggregate
exposures take into account short- and
intermediate-term residential exposures
plus chronic exposures to food and
water (considered to be background
exposure levels). Short- and
intermediate-term adverse effects were
identified; however, tolfenpyrad is not
registered for any use patterns that
would result in short- or intermediate-
term residential exposures. Short- and
intermediate-term risks are assessed
based on short- and intermediate-term
residential exposure plus chronic
dietary exposure. Because there are no
short- or intermediate-term residential
exposures and chronic dietary exposure
has already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess short- and intermediate-term
risk), no further assessment of short-
and intermediate-term risk is necessary,
and EPA relies on the chronic dietary
risk assessment for evaluating short- and
intermediate-term risk for tolfenpyrad.

4. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
tolfenpyrad is not expected to pose a
cancer risk to humans.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to tolfenpyrad
residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodologies
utilizing high-performance liquid
chromatography method with tandem
mass spectrometry detection (LC/MS/
MS) is available for enforcement of
tolfenpyrad residue tolerances in/on
plant commodities (Morse Laboratories
Analytical Method #Meth-183, Revision
#2). For livestock, a method described
in PTRL West Study No. 1841W is
available. The livestock method
adequately determines residues of
tolfenpyrad and its metabolites, PT-CA,
OH-PT-CA, and PCA in milk, bovine

meat, kidney, liver and fat. Residues are
determined by LC/MS/MS analysis.
These methods are adequate to enforce
the tolerance expression.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305—-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has established an MRL for
tolfenpyrad on potato at 0.01 ppm. Due
to crop group conversions, the
established potato tolerance will be
covered by Vegetable, tuberous and
corm, subgroup 1C. Therefore, the
Codex MRL for potato is harmonized
with the U.S. tolerance for Vegetable,
tuberous and corm, subgroup 1C at 0.01

C. Revisions to Petitioned-For
Tolerances

The petitioner requested tolerances
for residues of tolfenpyrad and cited the
International Union of Pure and
Applied Chemistry (IUPAC) name for
the chemical. The residue definition for
tolfenpyrad tolerances currently
established under 40 CFR 180.675
complies with the Agency’s Guidance
on Tolerance Expressions, except that
the IUPAC chemical name is listed
rather than the Chemical Abstracts
Service (CAS) chemical name. The
Agency'’s practice is to use the CAS
name; therefore, the tolerance
expression is being revised. This change
also results in harmonization of the
chemical name expression with that
used by the Pest Management
Regulatory Agency (PMRA).
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EPA reviewed the current residue
data and tolerance conversion proposals
and is establishing some the proposed
tolerance levels for residues of
tolfenpyrad in accordance with the
Agency’s rounding practice. In addition,
using the highest overall average residue
level from the greenhouse tomato
decline trial (at a post-harvest interval
(PHI) of 5 days instead of a PHI of 1
day), the Agency is establishing a
tolerance for Vegetable, fruiting, group
8-10 at 1.5 ppm instead of 1.0 ppm.

While the petitioner requested
individual tolerances for arugula,
garden cress, and upland cress,
individual tolerances are not necessary
since these commodities are included in
Brassica, leafy greens, subgroup 4-16B.

Finally, the Agency is establishing a
tolerance for the requested commodity
Florence fennel as a tolerance for
Fennel, Florence, fresh leaves and stalk
to conform to the Agency’s preferred
vocabulary for this commodity.

V. Conclusion

Therefore, tolerances are established
for residues of tolfenpyrad, (4-chloro-3-
ethyl-1-methyl-N-[[4-(4-
methylphenoxy)phenyllmethyl]-1H-
pyrazole-5-carboxamide), including its
metabolites and degradates, in or on
Avocado at 1.5 ppm; Berry, low
growing, subgroup 13-07G, except
cranberry and lowbush blueberry at 3.0
ppm; Bushberry subgroup 13—07B at 7.0
ppm; Caneberry subgroup 13-07A at 7.0
ppm; Celtuce at 30 ppm; Cottonseed
subgroup 20C at 0.70 ppm; Fennel,
Florence, fresh leaves and stalk at 30
ppm; Fruit, small, vine climbing, except
fuzzy kiwifruit, subgroup 13-07F at 2.0
ppm; Leaf petiole vegetable subgroup
22B at 30 ppm; Leafy greens subgroup
4-16A at 30 ppm; Onion, bulb,
subgroup 3-07A at 0.09 ppm; Onion,
green, subgroup 3—-07B at 10 ppm;
Vegetable, fruiting, group 8-10 at 1.5
ppm; and Vegetable, tuberous and corm,
subgroup 1C at 0.01 ppm. In addition,
EPA is removing the following
tolerances from paragraph (a) as they are
superseded by the new tolerances being
established in this rulemaking Cotton,
undelinted seed at 0.70 ppm; Grape at
2.0 ppm; Potato at 0.01 ppm; and
Vegetable, leafy except Brassica, group
4 at 30.0 ppm. EPA is also removing the
time-limited tolerance for onion, dry
bulb at 0.09 ppm in § 180.675(b) as it is
no longer needed with the
establishment of a new permanent
tolerance for onion, bulb subgroup 3-
07A in paragraph (a)(1).

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled “Reducing Regulations
and Controlling Regulatory Costs” (82
FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR

67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 10, 2018.
Michael Goodis,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m2.In §180.675:

m a. Revise the introductory text of
paragraph (a)(1);

m b. In the table to paragraph (a)(1):

m i. Add alphabetically the entries
“Avocado”; “Berry, low growing,
subgroup 13-07G, except cranberry and
lowbush blueberry”’; “Bushberry,
subgroup 13-07B”’; “Caneberry,
subgroup 13-07A”’; “Celtuce”;
“Cottonseed, subgroup 20C”’; “Fennel,
Florence, fresh leaves and stalk’; “Fruit,
small, vine climbing, except fuzzy
kiwifruit, subgroup 13-07F"”’; “Leaf
petiole vegetable subgroup 22B”; “Leafy
greens, subgroup 4-16A”’; “‘Onion, bulb,
subgroup 3-07A”; “Onion, green,
subgroup 3—-07B”’; and ‘“Vegetable,
tuberous and corm, subgroup 1C”;

m ii. Revise the entry for “Vegetable,
fruiting, group 8-10";

m iii. Remove the entries “Cotton,
undelinted seed”’; “Grape”’; ‘“Potato”;
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and ‘“Vegetable, leafy except Brassica,
group 4”’;
m c. Revise the introductory text of
paragraph (a)(2);
m d. Revise paragraph (b).

The additions and revisions read as
follows:

§180.675 Tolfenpyrad; tolerances for
residues.

(a) General. (1) Tolerances are
established for residues of the
insecticide tolfenpyrad, including its
metabolites and degradates, in or on the
commodities in the table below.

Compliance with the tolerance levels
specified below is to be determined by
measuring only tolfenpyrad (4-chloro-3-
ethyl-1-methyl-N-[[4-(4-
methylphenoxy)phenyllmethyl]-1H-
pyrazole-5-carboxamide) in or on the
commodity.

Commodity P;ritlﬁ ber
Fa Yo Tor: Te [0 T TSP P PPV RUPPRUR 1.5
Berry, low growing, subgroup 13-07G, except cranberry and [owbush DIUEDEITY ..........ccooiiiiiiniiiine s 3.0
Bushberry, subgroup 13-07B 7.0
Caneberry, subgroup 13-07A 7.0
(0= (3T T TP PSSO P PP U PPPTUPRUPRRPRPO: 30
Cottonseed, subgroup 20C .........c.cccceerrenen. 0.70
Fennel, Florence, fresh leaves and stalk 30
Fruit, small, vine climbing, except fuzzy Kiwifruit, SUDGroup 13—07F .........ccoiiiiiiii e 2.0
Leaf petiole vegetable SUDGroUP 22B ..o e e 30
Leafy greens, SUDGrOUD 4—1B8A ... ..o et b e s e s b e s b s e e s b e e s ae e s b e e s b e e b e e s aa e she e s r e e ae e b e aa e 30
ONion, DUID, SUDGIOUP B—07A ... .ottt ettt h et et e e bt e e e bt e e h et et e e eh et e R e e he e e bt e sae e e b e e e as e e bt e eab e e ebe e eabeeabeeenneenanesteenane 0.09
ONion, green, SUDGIOUP B—07B ..ottt et et e et e ae e e R e Re e Rt e Re e R e e b e e R e ehe e n e e e e e et nre e e e nre e renreenne e 10
Vegetable, fruiting, Group 8—10 ..o e e e e s 1.5
Vegetable, tuberous and Corm, SUDGIOUP TC ..ottt e e e r e e s r e s e e nn e s e e r e e s e e nn e eseerenneenne s 0.01

(2) Tolerances are established for
residues of the insecticide tolfenpyrad,
including its metabolites and
degradates, in or on the commodities in
the following table. Compliance with
the tolerance levels specified below is to
be determined by measuring only the
sum of tolfenpyrad, 4-chloro-3-ethyl-1-
methyl-N-[[4-(4-
methylphenoxy)phenyllmethyl]-1H-
pyrazole-5-carboxamide, and its
metabolite 4-[4-[(4-chloro-3-ethyl-1-
methylpyrazol-5-yl)carbonylamino-
methyl]phenoxy]-benzoic acid,
calculated as the stoichiometric

equivalent of tolfenpyrad.

(b) Section 18 emergency exemptions.
[Reserved]
* * * * *
[FR Doc. 2018-27605 Filed 12—20-18; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 74

[MB Docket Nos. 18-4, 17-105; FCC 18-
145]

Filing of Contracts

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
eliminates a paper filing requirement for
broadcast station contracts and
documents and instead requires that
these same documents are either
uploaded or listed in the online public
file within 30 days.

DATES: Effective Date: January 22, 2019.

FOR FURTHER INFORMATION CONTACT:
Christopher Clark, Industry Analysis
Division, Media Bureau, FCC, (202)
418-2609. For additional information
concerning the information collection
requirements contained in the Report
and Order, contact Cathy Williams at

(202) 418-2918, or via the internet at
PRA@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, FCC 18-145, in MB Docket
Nos. 18—4 and 17-105, adopted and
released on October 23, 2018. The
complete text of this document is
available electronically via the search
function on the FCC’s Electronic
Document Management System
(EDOCS) web page at https://
apps.fcc.gov/edocs public/ (https://
apps.fcc.gov/edocs public/). The
complete document is available for
inspection and copying in the FCC
Reference Information Center, 445 12th
Street SW, Room CY-A257,
Washington, DC 20554 (for hours of
operation, see https://www.fcc.gov/
general/fcc-reference-information-
center). To request materials in
accessible formats for people with
disabilities (Braille, large print,
electronic files, audio format), send an
email to fcc504@fcc.gov (mail to:

fec504@fcc.gov) or call the FCC’s

Consumer and Governmental Affairs
Bureau at (202) 418—0530 (voice), (202)
418-0432 (TTY).


https://apps.fcc.gov/edocs_public/
https://apps.fcc.gov/edocs_public/
https://apps.fcc.gov/edocs_public/
https://apps.fcc.gov/edocs_public/
mailto:fcc504@fcc.gov
mailto:fcc504@fcc.gov
mailto:PRA@fcc.gov
https://www.fcc.gov/general/fcc-reference-information-center
https://www.fcc.gov/general/fcc-reference-information-center
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Synopsis

1. In this Report and Order (Order),
we eliminate the paper filing
requirement in § 73.3613 of our rules.

§ 73.3613 currently requires licensees
and permittees of commercial and
noncommercial AM, FM, television, and
international broadcast stations to file
paper copies of certain documents with
the Commission within 30 days of
execution. Broadcast licensees and
permittees have been required to file
paper copies of station documents with
the Commission since the late 1930s. As
part of our Modernization of Media
Regulation Initiative, earlier this year
we released a Notice of Proposed
Rulemaking (NPRM) tentatively
concluding that the paper filing
requirement for § 73.3613 documents
had outlived its usefulness and should
be eliminated. We adopt that tentative
conclusion herein and eliminate the
routine paper filing requirement as
discussed below. Our action today
advances our goal of eliminating
outdated and unnecessary regulatory
burdens that can impede competition
and innovation in media markets. In
addition, our action today is consistent
with other steps the Commission has
taken to reduce paper submissions and
make documents available
electronically.

2. Elimination of Routine Paper
Filings for Commercial and
Noncommercial AM, FM, and Television
Stations. Consistent with the NPRM’s
tentative conclusion, we eliminate the
paper filing requirement for § 73.3613
documents for commercial and
noncommercial AM, FM, and television
stations.? Given the ready access
afforded by the online public inspection
file (OPIF), stations already provide easy
access to such documents, making
routine paper filings redundant and
unnecessary. Commenters agree that we
can eliminate the 1930s-era paper filing
requirement and rely on the OPIF to
ensure that the public has access to
relevant documents. As currently set
forth in §§73.3526 and 73.3527 of our
regulations,? our existing OPIF rules
require that stations retain in the OPIF
a copy of their most recent, complete
ownership report together with all
related material. And under our rules,
ownership reports must include a list of
all documents currently filed with the

1 Consistent with the proposal in the NPRM, we
will require that stations make their § 73.3613
documents available to the Commission and the
public via the options set forth in the existing
public file rules, as discussed below.

2§73.3526 of our rules contains OPIF
requirements for commercial broadcast stations,
while § 73.3527 contains OPIF requirements for
noncommercial educational broadcast stations.

Commission pursuant to § 73.3613 for
the stations covered by the report. Our
present rules require that these
documents be made available for public
inspection via the OPIF. Specifically,
stations are currently required to either
(i) upload the documents directly to the
OPIF or (ii) maintain an up-to-date list
of the documents in the OPIF and
provide copies to requesting parties
within seven days.? Accordingly, we
eliminate the routine paper filing
requirement for such documents, and
we rely on our OPIF rules as discussed
herein. In addition, we will continue to
rely on our long-standing ability to
obtain § 73.3613 documents from
licensees and permittees upon request,
as needed. If the Commission requests a
copy of a § 73.3613 document, then, as
is currently the case under our existing
rules, the licensee or permittee must
provide the Commission with a
complete, unredacted copy of such
document. Currently, LPTV stations are
required to file network affiliation
agreements with the Commission as
specified in § 73.3613(a). Because we
are retaining our ability to obtain
§73.3613 documents upon request,
LPTV stations will be required to submit
network affiliation agreements to the
Commission upon request and within
seven days of such request.

3. Consistent with the previous
practice for paper filings under
§73.3613, we will require that stations
update their inventory of § 73.3613
documents in the public file within 30
days of execution of such documents,
including amendments, supplements,
and cancellations. Nearly all
commenters support such a
requirement. While the public
broadcasting organizations assert that
requiring “periodic updates” would be
sufficient for public broadcast stations,
we are concerned that such a vague
requirement would create uncertainty as
to when these stations must update the
public file to reflect changes to their
inventory of § 73.3613 documents.
Accordingly, rather than rely on each
station to define the appropriate
frequency of updates, we require that all
stations, including public broadcast
stations, update their inventory of
§73.3613 documents in the OPIF within
30 days of execution of such documents,
including amendments, supplements,
and cancellations.

4. We decline to require that all
§ 73.3613 documents, rather than
simply a list of such documents, be

3 Our public file rules also require licensees and
permittees to retain copies of TBAs and JSAs
involving a commercial AM, FM, or television
station in the station’s public file.

uploaded directly to the OPIF. Since
1998, our public file rules have allowed
stations the option of retaining either
copies or a list of § 73.3613 documents
in the public file, and no commenter
asserts that the option to retain a list in
the file has deprived the public of
information that is relevant to station
ownership or assessing renewal
applications. In addition, we note that
the public has direct access to
information about station owners via
ownership reports, which are also
retained in the OPIF. Thus, contrary to
some commenters’ assertions, retaining
the option for stations to list § 73.3613
documents in the public file and
provide them upon request will not
deprive the Commission and the public
of information relevant to station
ownership. As discussed below, we
reject assertions that eliminating paper
filings and allowing stations to provide
access to § 73.3613 documents via the
options set forth in our existing OPIF
rules will decrease transparency and
delay access to such documents by the
public. Under the approach we adopt
herein, interested parties will be able to
obtain § 73.3613 documents either
directly from the OPIF or within seven
days of submitting a request to a station
that lists the documents in the OPIF,
without having to travel to the
Commission’s Reference Information
Center (RIC) to request a copy of a
document filed with the Commission in
paper. Rather than delaying access to

§ 73.3613 documents and increasing
burdens on the Commission and the
public, we believe that the OPIF reduces
the time and expense for interested
parties to obtain copies of § 73.3613
documents. Indeed, as discussed below,
today only a limited number of people
visit the RIC to view § 73.3613
documents filed with the Commission
in paper.

5. We agree with Gray Television that
a station that lists its § 73.3613
documents in the OPIF should be
required to include the execution and
expiration dates, if any, for each such
document. No commenter opposes this
proposal. Accordingly, we require
stations that list § 73.3613 documents in
the OPIF to include on their list all of
the information required for such
documents on ownership reports. This
will provide the information necessary
to keep track of expiring documents and
thereby help ensure that stations
maintain a current inventory of their
§73.3613 documents in the OPIF.

6. We conclude that eliminating the
paper filing requirement and relying on
our OPIF rules as discussed herein will
reduce burdens on broadcasters while
preserving transparency and ensuring
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that the Commission and the public can
obtain relevant information in a timely
fashion. As a result of our decision
today, stations will no longer have to
spend time and money preparing paper
copies of § 73.3613 documents and
having them mailed or hand-delivered
to the Commission, often by outside
legal counsel. Importantly, the
Commission and the public will still
have easy access to §73.3613
documents via the OPIF as discussed
above. Furthermore, the Commission
will continue to have the ability to
obtain unredacted copies of such
documents from stations upon request.
Therefore, contrary to some
commenters’ assertions, we do not
believe that eliminating routine paper
filings will meaningfully impact the
ability of the Commission and other
interested parties to review § 73.3613
documents for commercial and
noncommercial AM, FM, and television
stations. Because § 73.3613 documents
are either contained in the OPIF or
available upon request to the station,
there is no longer a need for the public
to travel to the Commission’s RIC to
view these documents. Indeed, based on
a review of the Commission’s internal
records, just over 500 people—or an
average of 2 people per business day—
visited the RIC from September 2017
through August 2018, including
Commission staff and people viewing
other available files. The RIC files
include not only § 73.3613 documents
filed with the Commission but also a lot
of information on licensing
applications, as well as Commission
proceedings, programs, and activities.
Thus, the total number of visitors to the
RIC cannot be equated to the number of
people who viewed the broadcast
station paper files made available in the
RIC, or more specifically, the § 73.3613
documents contained in those files,
which is unknown but could be much
fewer than the total number of visitors
to the RIC. Moreover, the total number
of visitors to the RIC includes
Commission staff, and it is unknown
how many visitors were members of the
public.

7. To effectuate the changes we adopt
today, we will revise the relevant public
file rules by replacing the current
reference to the documents listed on
ownership reports (i.e., § 73.3613
documents) with a direct reference to
the list of documents in § 73.3613. We
agree with the National Association of
Broadcasters that this approach will
clarify the relevant public file
requirements in §§ 73.3526(e)(5) and
73.3527(e)(4) of our rules and also avoid
the need to attempt to incorporate the

lengthy, detailed list of § 73.3613
documents into two distinct sections of
our rules. Incorporating the list of
§73.3613 documents into our public file
rules would significantly increase the
length and complexity of those rules.
While one commenter asserts in general
terms that we should eliminate
§73.3613 from our rules entirely, no
commenter has proposed a specific
method of doing so in a manner that
addresses our concerns. In addition to
significantly increasing the length and
complexity of our public file rules, we
also raised other concerns about
eliminating § 73.3613 of our rules
entirely. Specifically, in the NPRM we
sought comment on how we would
address the documents currently
specified in § 73.3613(e), which
licensees and permittees currently are
not required to file with the
Commission but must keep at the
station and make them available for
inspection upon request by the
Commission. We also sought comment
on how we would address
§73.3613(a)(1), which currently
includes a definition of “network” that
is cross referenced in the
Telecommunications Act of 1996 and in
our Dual Network Rule. No commenter
has offered a proposal for addressing
these issues. Accordingly, we conclude
that retaining the list of documents in
§73.3613 and revising our public file
rules to refer directly to that list is best
for clarity and will most effectively keep
stations informed of their obligations.

8. The text of the revised rules can be
found in Appendix A hereto. In
addition to the specific rule changes
discussed above, we are also eliminating
§73.1226(c) of our rules, which
currently requires that certain
documents be kept at the station and
made available for inspection by any
authorized representative of the FCC
upon request. Because § 73.3613(e)
currently contains a similar list of
documents that must be kept at the
station and made available for
inspection upon request by the FCC, we
conclude that we can eliminate
§73.1226(c) and revise the relevant
subsection of § 73.3613 to include every
document that is currently listed in
§73.1226(c), except for “contracts
relating to the sale of broadcast time to
‘time brokers’ for resale,” which are
already required to be made available
for inspection pursuant to our OPIF
rules. In addition, we are also
eliminating § 73.3613(a)(3) of our rules,
which currently requires that stations
notify the Commission in writing when
a network affiliation agreement is
cancelled or terminated. Because we are

no longer requiring that stations file
network affiliation agreements with the
Commission in paper routinely, it does
not make sense to continue requiring
routine written notifications whenever
such an agreement is cancelled or
terminated. Further, such written
notifications are no longer necessary
given that (i) the expiration date of the
affiliation agreement will be available
either through the copy uploaded to the
OPIF or in the document list; and (ii)
the documents in the OPIF or the list
must be updated within 30 days of a
cancellation of an agreement. We also
reformat the notes to §§ 73.3526 and
73.3527 to conform to the requirements
of the Office of the Federal Register and
make additional, conforming edits as
shown in Appendix A. We direct the
Media Bureau to make all form
modifications and take any other steps
necessary to implement all the rule
changes and other decisions adopted
herein.

9. Streamlining Disclosure
Requirements for TBAs and JSAs. In
order to avoid overlap and duplication
in our rules, we adopt the NPRM’s
tentative conclusion to eliminate the
filing requirement for attributable time
brokerage agreements (TBAs) and
attributable joint sales agreements
(JSAs) in § 73.3613(d) of our rules. This
provision duplicates an existing OPIF
disclosure requirement; therefore, it is
no longer necessary to retain
§73.3613(d) following the elimination
of the paper filing requirement. Because
§73.3613(d) also contains important
definitional information describing the
subset of TBAs and JSAs that must be
included on ownership reports which
remain undisturbed by this item, we
find it necessary to incorporate this
definitional information elsewhere, as
discussed below.

10. § 73.3613(d) currently defines
attributable TBAs and attributable JSAs
and requires that they be filed with the
Commission by the brokering station. A
TBA, also referred to as local marketing
agreement (LMA), involves “the sale by
a licensee of discrete blocks of time to
a ‘broker’ that supplies the programming
to fill that time and sells the commercial
spot announcements in it.” A JSA is an
agreement that authorizes a broker to
sell some or all of the advertising time
on the brokered station. As discussed
above, stations must also disclose these
and other § 73.3613 documents on
ownership reports and make the
documents available via the OPIF
pursuant to § 73.3526(e)(5). However, as
discussed in the NPRM, our existing
OPIF rule for commercial stations
contains another provision that
specifically requires stations to upload
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all TBAs and JSAs directly to the OPIF
for both the brokering and brokered
stations, regardless of whether or not
such agreements are attributable. Thus,
we do not need to retain § 73.3613(d) to
ensure that the Commission and the
public have access to this subset of
TBAs and JSAs. Accordingly, we
eliminate § 73.3613(d) of our rules to
streamline our disclosure requirements
for TBAs and JSAs. Consistent with our
decision above to require updates to the
OPIF within 30 days of executing a

§ 73.3613 document, we will require
that stations update the OPIF to reflect
new or amended TBAs and JSAs within
30 days of execution of such documents,
including amendments, supplements,
and cancellations.

11. Despite the elimination of the
paper filing requirement, we continue to
require that attributable TBAs and
attributable JSAs be disclosed by the
licensee of the brokering station on its
ownership report. The Commission has
previously determined that such
agreements permit a degree of influence
or control that is cognizable as an
attributable ownership interest in the
brokered station for purposes of
determining the brokering licensee’s
compliance with our broadcast
ownership rules. As such, the
Commission included attributable TBAs
and attributable JSAs in the list of
agreements that must be disclosed on
ownership reports. Because our decision
today does not change these prior
determinations,* licensees brokering
time under an attributable TBA or an
attributable JSA must continue listing
such agreements on ownership reports.
We will make this clear in the
instructions to FCC Form 323.

12. Redaction of Confidential or
Proprietary Information. We adopt our
tentative conclusion to extend the
explicit redaction allowance for TBAs
and JSAs to all § 73.3613 documents to
the extent they contain confidential or
proprietary information, and require
that unredacted copies be provided to
the Commission upon request. No
commenter asserts that we should not
extend this explicit redaction allowance
for confidential or proprietary
information to all § 73.3613 documents,
although some commenters urge us to
clarify what constitutes “confidential or
proprietary information” and the
procedure for indicating redactions.

13. We clarify that, for purposes of the
redaction allowance, confidential or
proprietary information is information

4We also note that the NPRM did not propose to
eliminate the requirement that these agreements be
disclosed on ownership reports and that any such
change is beyond the scope of this proceeding.

that would be accorded confidential
treatment pursuant to our general rules
for seeking non-disclosure of
information submitted to the
Commission. §§0.457(d) and 0.459 of
our rules provide for confidential
treatment of trade secrets and
commercial or financial information
obtained from any person and
privileged or confidential. Because an
individualized determination is
required to decide whether confidential
or proprietary information not specified
in §0.457 of our rules is to be withheld
from routine public inspection, we
reject the American Cable Association’s
assertion that information related in any
way to retransmission consent should
never be redacted. However, we
emphasize that the redaction allowance
applies to § 73.3613 documents only to
the extent they contain confidential or
proprietary information. Thus, we
expect that licensees and permittees
will redact only such information that is
actually confidential or proprietary, if
any, and leave all other information
unredacted in the copy of the §73.3613
document they make available to the
Commission and the public.

14. Moreover, we require that each
copy of a § 73.3613 document
containing confidential or proprietary
information have the same material
redacted and that licensees and
permittees must not provide different
redacted versions of the same document
to requesting parties. Licensees and
permittees must clearly indicate where
redactions are being made. If a person
believes that a § 73.3613 document has
been inappropriately redacted, he or she
may file a response in opposition under
§0.459(d) of our rules if the licensee or
permittee of the station filed a request
for confidentiality pursuant to § 0.459.
Otherwise, the person may file a
complaint with the Commission if he or
she believes that the station has violated
our public file rules or redacted
information that is not actually
confidential or proprietary.

15. A station that provides a redacted
version of a § 73.3613 document to a
requesting party must provide the party
with the redacted document within
seven days of the party’s request for a
copy of the document. Thus, we will not
permit stations that choose to retain a
list of § 73.3613 documents in the
public file to wait months before
providing a copy of those documents to
a requesting party. We note that under
our existing rules, information
submitted to the Commission under a
request for confidentiality is treated as
confidential until the Commission acts
on the request and all subsequent
appeal and stay proceedings have been

exhausted. Thus, even absent an explicit
redaction allowance, broadcasters
would still be able to redact information
submitted to the Commission under a
request for confidentiality, and the
Commission would withhold that
information from third parties in
accordance with its existing rules.
Therefore, we reject the notion that the
explicit redaction allowance will delay
parties’ access to relevant information.

16. Elimination of Routine Paper
Filings for International Broadcast
Stations. International broadcast
stations, which are authorized on a
seasonal basis, employ frequencies
allocated to the broadcasting service
between 5,900 and 26,100 kHz, the
transmissions of which are intended to
be received in foreign countries. These
stations, which are often operated by
churches and other religious
organizations, do not serve local
communities in the United States. We
adopt our tentative conclusion to
eliminate the requirement that licensees
and permittees of international
broadcast stations routinely file
§73.3613 documents with the
Commission and retain our ability to
obtain these documents from licensees
and permittees upon request, as needed.
No commenter opposes elimination of
the § 73.3613 paper filing requirement
for international broadcast stations.

17. We conclude that the current
justifications for requiring disclosure of
§ 73.3613 documents by commercial
and noncommercial AM, FM, and
television stations do not apply to
international broadcast stations. As
discussed in the NPRM, the routine
disclosure of § 73.3613 documents by
commercial and noncommercial AM,
FM, and television stations supplements
the information that these stations are
required to provide in their ownership
reports. However, the same is not true
for international broadcast stations,
which are not subject to the routine
ownership reporting obligations that
apply to the other broadcast services.
Moreover, international broadcast
stations are not subject to the ownership
rules applicable to commercial AM, FM,
and television stations, nor are they
subject to the relevant operational
provisions applicable to noncommercial
FM and television stations. For
purposes of enforcing the statutory bar
against de facto transfers of control of
international broadcast stations without
prior Commission authorization, we
believe it is sufficient to retain our
ability to obtain § 73.3613 documents
from licensees and permittees of
international broadcast stations upon
request, as needed. Because the record
provides no basis for continuing to
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require that international broadcast
stations routinely file § 73.3613
documents with the Commission, we
eliminate the routine paper filing
requirement for § 73.3613 documents for
international broadcast stations.

18. Paperwork Reduction Act
Analysis.—This document contains a
non-substantive and non-material
modification of information collection
requirements that is subject to approval
by the Office of Management and
Budget (OMB) pursuant to the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C. 3501—
3520). In addition, we note that
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, 44 U.S.C. 3506(c)(4), the
Commission previously sought specific
comment on how it might further
reduce the information collection
burden for small business concerns with
fewer than 25 employees. In the present
document, we have assessed the effects
of our decision to eliminate the paper
filing requirement for § 73.3613
documents and rely instead on our
public file rules and our ability to obtain
§ 73.3613 documents from broadcast
licensees and permittees upon request.
We find that the rule changes adopted
herein will relieve broadcast licensees
and permittees of the time and expense
associated with filing paper copies of
§73.3613 documents with the
Commission, and that affected small
entities, including those with fewer than
25 employees, will only benefit from the
actions taken in this document.

Final Regulatory Flexibility Analysis

19. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
Notice of Proposed Rulemaking (NPRM)
in MB Docket 18—4. The Commission
sought written public comments on
proposals in the NPRM, including
comment on the IRFA. The Commission
received no direct comments on the
IRFA. The present Final Regulatory
Flexibility Analysis (FRFA) conforms to
the RFA.

20. Need for, and Objectives of, the
Report and Order. The Report and
Order (Order) eliminates the
requirement that licensees and
permittees of commercial and
noncommercial AM, FM, television, and
international broadcast stations
routinely file paper copies of station
contracts and other documents with the
Commission as currently specified in
§73.3613 of the Commission’s rules.
Given that the Commission’s existing
public file rules now require that
licensees and permittees of commercial

and noncommercial AM, FM, and
televisions stations make copies of their
§73.3613 documents available online,
the Order finds that § 73.3613’s
requirement that licensees and
permittees also file copies of such
documents in paper with the
Commission to be outdated and
unnecessary. Rather than retaining this
antiquated paper filing requirement, the
Commission will rely on its existing
public file rules to ensure access to
§73.3613 documents as discussed in the
Order and retain the ability to obtain
these documents from licensees and
permittees upon request, as needed. The
Commission’s existing public file rules
require licensees and permittees to
either (i) upload the documents directly
to the OPIF or (ii) maintain an up-to-
date list of the documents in the OPIF
and provide copies to requesting parties
within seven days.

21. In addition to eliminating the
paper filing requirement for § 73.3613
documents, the Order also eliminates a
redundant disclosure requirement
pertaining to certain § 73.3613
documents and expands an existing
redaction allowance for confidential or
proprietary information in § 73.3613
documents. The Order requires that
unredacted copies the documents be
provided to the Commission upon
request and that any confidential or
proprietary information that is redacted
must be marked consistently throughout
the document.

22. The Order arises from a Public
Notice issued by the Commission in
May 2017, launching an initiative to
modernize the Commission’s media
regulations. The majority of the parties
that filed comments in this proceeding
agree that the routine paper filing
requirement at issue is redundant and
should be eliminated. The Order
concludes that eliminating this
requirement is consistent with other
actions the Commission has taken to
reduce paper submissions and advances
the Commission’s goal of eliminating
outdated and unnecessary regulatory
burdens that can impede competition
and innovation in media markets.

23. Summary of Significant Issues
Raised by Public Comments in Response
to the IRFA. No comments were filed in
direct response to the IRFA.

24. Response to Comments by the
Chief Counsel for Advocacy of the Small
Business Administration. Pursuant to
the Small Business Jobs Act of 2010,
which amended the RFA, the
Commission is required to respond to
any comments filed by the Chief
Counsel for Advocacy of the SBA and to
provide a detailed statement of any
change made to the proposed rules as a

result of those comments. The Chief
Counsel did not file any comments in
response to this proceeding.

25. Description and Estimate of the
Number of Small Entities to Which
Rules Will Apply. The RFA directs
agencies to provide a description of and,
where feasible, an estimate of the
number of small entities that will be
affected by the rules adopted. The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms ‘“small business,” ‘“small
organization,” and ‘“‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act. A “small
business concern’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA. The final rules
adopted herein affect small television
and radio broadcast stations. A
description of these small entities, as
well as an estimate of the number of
such small entities, is provided below.

26. Television Broadcasting. This
Economic Census category ‘“‘comprises
establishments primarily engaged in
broadcasting images together with
sound.” These establishments operate
television broadcast studios and
facilities for the programming and
transmission of programs to the public.
These establishments also produce or
transmit visual programming to
affiliated broadcast television stations,
which in turn broadcast the programs to
the public on a predetermined schedule.
Programming may originate in their own
studio, from an affiliated network, or
from external sources. The SBA has
created the following small business
size standard for such businesses: Those
having $38.5 million or less in annual
receipts. The 2012 Economic Census
reports that 751 firms in this category
operated in that year. Of that number,
656 had annual receipts of less than
$25,000,000, and 95 had annual receipts
of $25,000,000 or more. Based on this
data, we estimate that the majority of
commercial television broadcasters are
small entities under the applicable SBA
size standard.

27.In addition, the Commission has
estimated the number of licensed
commercial television stations to be
1,349. Of this total, 1,277 stations had
revenues of $38.5 million or less,
according to Commission staff review of
the BIA Kelsey Inc. Media Access Pro
Television Database (BIA) on October 1,
2018. Such entities, therefore, qualify as
small entities under the SBA definition.
The Commission has estimated the
number of licensed noncommercial
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educational (NCE) television stations to
be 412. The Commission, however, does
not compile and does not have access to
information on the revenue of NCE
stations that would permit it to
determine how many such stations
would qualify as small entities.

28. We note, however, that in
assessing whether a business concern
qualifies as “small” under the above
definition, business (control) affiliations
must be included. Our estimate,
therefore likely overstates the number of
small entities that might be affected by
our action, because the revenue figure
on which it is based does not include or
aggregate revenues from affiliated
companies. In addition, another element
of the definition of “small business”
requires that an entity not be dominant
in its field of operation. We are unable
at this time to define or quantify the
criteria that would establish whether a
specific television broadcast station is
dominant in its field of operation.
Accordingly, the estimate of small
businesses to which the proposed rules
would apply does not exclude any
television station from the definition of
a small business on this basis and
therefore could be over-inclusive.

29. There are also 1,911 LPTV stations
and 389 Class A stations. Given the
nature of these services, we will
presume that all of these entities qualify
as small entities under the above SBA
small business size standard.

30. Radio Stations. This economic
Census category ‘“‘comprises
establishments primarily engaged in
broadcasting aural programs by radio to
the public.” The SBA has created the
following small business size standard
for this category: Those having $38.5
million or less in annual receipts.
Census data for 2012 shows that 2,849
firms in this category operated in that
year. Of this number, 2,806 firms had
annual receipts of less than $25,000,000,
and 43 firms had annual receipts of
$25,000,000 or more. Therefore, based
on the SBA’s size standard, the majority
of such entities are small entities.

31. Apart from the U.S. Census, the
Commission has estimated the number
of licensed commercial AM radio
stations to be 4,626 stations and the
number of commercial FM radio
stations to be 6,737, for a total number
of 11,363. Of this total, 11,362 stations
had revenues of $38.5 million or less,
according to Commission staff review of
the BIA Kelsey Inc. Media Access Pro
Television Database (BIA) on October 1,
2018. In addition, the Commission has
estimated the number of noncommercial
educational FM radio stations to be
4,130. NCE stations are non-profit, and
therefore considered to be small entities.

Therefore, we estimate that the majority
of radio broadcast stations are small
entities.

32. International Broadcast Stations.
Neither the Commission nor the SBA
has developed a definition of small
entities specifically applicable to
international broadcast stations. The
closest applicable SBA size standards
and U.S. Census Bureau category is
Radio Stations. Establishments in this
industry are primarily engaged in
broadcasting aural programs by radio to
the public with programming that may
originate in their own studio, from an
affiliated network, or from external
sources. The SBA small business size
standard for this category is firms
having $38.5 million or less in annual
receipts. U.S. Census Bureau data for
2012 shows that 2,849 radio station
firms operated during that year. Of this
number, 2,806 firms had annual receipts
of less than $25,000,000, and 43 firms
had annual receipts of $25,000,000 or
more. Therefore, based on the SBA’s
size standard the majority of entities in
this industry are small entities.

33. According to the Commission’s
records there were 16 international
broadcast stations operating as of
September 13, 2018. The Commission
however does not request nor collect
annual revenue information; therefore,
the Commission is unable to estimate
the number of international broadcast
stations that would constitute a small
business under the SBA definition.

34. Description of Projected
Reporting, Recordkeeping, and Other
Compliance Requirements. In this
section, we identify the reporting,
recordkeeping, and other compliance
requirements in the Order and consider
whether small entities are affected
disproportionately by any such
requirements.

35. Reporting Requirements. The
Order requires licensees and permittees
to update the § 73.3613 documents in
their online public file or the list of such
documents within 30 days of executing
such documents. This 30-day timeframe
for updating the inventory of § 73.3613
documents in the public file is
consistent with the previous rule, which
required licensees and permittees to file
the documents with the Commission in
paper within 30 days of execution.

36. Recordkeeping Requirements. The
existing public file rules give stations
the option of either (i) retaining copies
of their § 73.3613 documents in the
public file or (ii) maintaining an up-to-
date list of such documents in the
public file and providing copies to a
requesting party within seven days. The
Order retains these existing options for
disclosing § 73.3613 documents in the

public file. To preserve the current level
of access to § 73.3613 documents, the
Order clarifies that stations must ensure
that their inventory of such documents
in the public file is up to date,
regardless of whether the station
chooses to retain copies or a list of
§73.3613 documents in the public file,
and provide copies of their § 73.3613
documents to the Commission and the
public within seven days upon request.
Stations that upload a list of § 73.3613
documents to the public file must
include on that list all of the
information that the Commission
requires for such documents on
broadcast ownership reports, including
a description of each document, the
parties to the document, the month and
year of execution, the month and year
of expiration, and the document type.
This will provide the information
necessary for the public to keep track of
expiring documents and help ensure
that stations maintain a current record
of their § 73.3613 documents in the
public file.

37. Other Compliance Requirements.
The Order does not adopt new
compliance requirements.

38. Steps Taken to Minimize
Significant Economic Impact on Small
Entities, and Significant Alternatives
Considered. The RFA requires an
agency to describe any significant
alternatives that it has considered in
reaching its approach, which may
include the following four alternatives
(among others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

39. The Order eliminates the paper
filing requirement for § 73.3613
documents and adopts other rule
changes to streamline disclosure
requirements and explicitly allow for
the redaction of confidential or
proprietary information in such
documents. These actions are intended
to modernize the Commission’s
regulations and reduce costs and
recordkeeping burdens for affected
entities, including small entities. Under
the revised rules, affected entities no
longer will need to expend time and
resources filing paper copies of
§73.3613 documents with the
Commission.

40. For commercial and
noncommercial AM, FM, and television
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stations, the Commission will rely on its
existing public file rules, which already
require that these stations make copies
of § 73.3613 documents available to the
public online. The existing public file
rules provide these stations with
flexibility to select the disclosure
method that is less burdensome with
respect to § 73.3613 documents, while
still ensuring timely access to the
documents by the public and the
Commission. In the Order, the
Commission declines to eliminate this
flexibility by requiring that stations
upload all their § 73.3613 documents
directly to the online public file, as
suggested by certain commenters.
Eliminating the existing option allowing
these stations to maintain an up-to-date
list of § 73.3613 documents in the
public file and to provide copies to
requesting parties within seven days
would impose unnecessary burdens on
broadcast licensees and permittees,
including small businesses. For
international broadcast stations, the
Commission retains its ability to obtain
§ 73.3613 documents from licensees and
permittees upon request, as needed.

41. The Order also eliminates a
redundant disclosure obligation
pertaining to certain § 73.3613
documents and expands an existing
redaction allowance for confidential or
proprietary information in §73.3613
documents. Currently, § 73.3613
explicitly allows the redaction of
confidential or proprietary information
for attributable TBAs and JSAs,
provided that unredacted versions of the
agreements shall be provided to the
Commission upon request. The Order
concludes that § 73.3613’s specific
provision allowing the redaction of
TBAs and JSAs, including the
requirement that unredacted copies
shall be made available to the
Commission upon request, should apply
to all § 73.3613 documents to the extent
that they contain confidential or
proprietary information. Redaction
would be necessary only when a
document is posted to the online public
file or provided to the Commission or
the public upon request.

42. The rule amendments adopted in
the Order will relieve affected broadcast
stations, including smaller stations, of
the obligation to file paper copies of
certain information with the
Commission. We find it reasonable to
conclude that the benefits of adopting
the amendments discussed in the Order
will outweigh any associated costs, and
we anticipate that affected entities,
including small entities, will benefit
from the actions taken in the Order.

Ordering Clauses

43. Accordingly, it is ordered that,
pursuant to the authority found in
sections 1, 4(i), 4(j), 303(r), 309, 310,
and 336 of the Communications Act of
1934, as amended, 47 U.S.C. 151, 154(i),
154(j), 303(r), 309, 310, and 336, this
Report and Order is adopted.

44. It is further ordered that, pursuant
to the authority found in sections 1, 4(i),
4(j), 303(x), 309, 310, and 336 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 154(),
303(r), 309, 310, and 336, the
Commission’s rules are amended as set
forth in Appendix A. The amendments
in this final rule shall become effective
thirty (30) days after publication of the
text of this Report and Order or a
summary thereof in the Federal
Register.

45. It is further ordered that the
Commission shall send a copy of this
Report and Order in a report to be sent
to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

46. It is further ordered that, should
no petitions for reconsideration or
petitions for judicial review be timely
filed, MB Docket No. 18—4 shall be
terminated and its docket closed.

List of Subjects
47 CFR Part 73

Radio, Reporting and recordkeeping
requirements, Television.

47 CFR Part 74

Reporting and recordkeeping
requirements, Television.
Federal Communications Commission.
Katura Jackson,

Federal Register Liaison Officer, Office of the
Secretary.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 73
and 74 as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 155, 301, 303,
307, 309, 310, 334, 336, 339.

§73.1226 [Amended]

m 2. Amend § 73.1226 by removing
paragraph (c).

m 3. Amend § 73.3526 by removing the
note to paragraph (e)(3) and notes 1 and
2 to paragraph (e), revising paragraphs

(e)(3), (5), (14), and (16), and adding
paragraph (f) to read as follows:

§73.3526 Local public inspection file of
commercial stations.
* * * * *

(e) * x %

(3)(i) Citizen agreements. A copy of
every written citizen agreement. These
agreements shall be retained for the
term of the agreement, including any
renewal or extension thereof.

(ii) For purposes of this section, a
citizen agreement is a written agreement
between a broadcast applicant,
permittee, or licensee, and one or more
citizens or citizen groups, entered for
primarily noncommercial purposes.
This definition includes those
agreements that deal with goals or
proposed practices directly or indirectly
affecting station operations in the public
interest, in areas such as—but not
limited to—programming and
employment. It excludes common
commercial agreements such as
advertising contracts; union,
employment, and personal services
contracts; network affiliation,
syndication, program supply contracts,
etc. However, the mere inclusion of
commercial terms in a primarily
noncommercial agreement—such as a
provision for payment of fees for future
services of the citizen-parties (see
“Report and Order,” Docket 19518, 57
FCC 2d 494 (1976))—would not cause
the agreement to be considered
commercial for purposes of this section.
* * * * *

(5) Ownership reports and related
materials. A copy of the most recent,
complete ownership report filed with
the FCC for the station, together with
any statements filed with the FCC
certifying that the current report is
accurate, and together with all related
material. These materials shall be
retained until a new, complete
ownership report is filed with the FCC,
at which time a copy of the new report
and any related materials shall be
placed in the file. The permittee or
licensee must retain in the public file
either a copy of the station documents
listed in § 73.3613(a) through (c) or an
up-to-date list of such documents. If the
permittee or licensee elects to maintain
an up-to-date list of such documents,
the list must include all the information
that the permittee or licensee is required
to provide on ownership reports for
each document, including, but not
limited to, a description of the
document, the parties to the document,
the month and year of execution, the
month and year of expiration, and the
document type (e.g., network affiliation
agreement, articles of incorporation,
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bylaws, management consultant
agreement with independent
contractor). Regardless of which of these
two options the permittee or licensee
chooses, it must update the inventory of
§73.3613 documents in the public file
to reflect newly executed §73.3613
documents, amendments, supplements,
and cancellations within 30 days of
execution thereof. Licensees and
permittees that choose to retain a list of
§73.3613 documents must provide a
copy of any § 73.3613 document(s) to
requesting parties within 7 days. In
maintaining copies of such documents
in the public file or providing copies
upon request, confidential or
proprietary information may be redacted
where appropriate.

* * * * *

(14) Radio and television time
brokerage agreements. For commercial
radio and television stations, a copy of
every agreement or contract involving
time brokerage of the licensee’s station
or of another station by the licensee,
whether the agreement involves stations
in the same markets or in differing
markets, with confidential or
proprietary information redacted where
appropriate. These agreements shall be
placed in the public file within 30 days
of execution and retained in the file as
long as the contract or agreement is in
force.

* * * * *

(16) Radio and television joint sales
agreements. For commercial radio and
commercial television stations, a copy
of agreement for the joint sale of
advertising time involving the station,
whether the agreement involves stations
in the same markets or in differing
markets, with confidential or
proprietary information redacted where
appropriate. These agreements shall be
placed in the public file within 30 days
of execution and retained in the file as
long as the contract or agreement is in
force.

* * * * *

(f)(1) For purposes of this section,
action taken on an application tendered
with the FCC becomes final when that
action is no longer subject to
reconsideration, review, or appeal either
at the FCC or in the courts.

(2) For purposes of this section, the
term ‘““all related material” includes all
exhibits, letters, and other documents
tendered for filing with the FCC as part
of an application, report, or other
document, all amendments to the
application, report, or other document,
copies of all documents incorporated
therein by reference and not already
maintained in the public inspection file,
and all correspondence between the

FCC and the applicant pertaining to the
application, report, or other document,
which according to the provisions of
§§0.451 through 0.461 of this chapter
are open for public inspection at the
offices of the FCC.

m 4. Amend § 73.3527 by removing
notes 1 and 2 to paragraph (e), revising
paragraph (e)(4), and adding paragraph
(f) to read as follows:

§73.3527 Local public inspection file of
noncommercial educational stations.
* * * * *

(e] R

(4) Ownership reports and related
materials. A copy of the most recent,
complete ownership report filed with
the FCC for the station, together with
any subsequent statement filed with the
FCC certifying that the current report is
accurate, and together with all related
material. These materials shall be
retained until a new, complete
ownership report is filed with the FCC,
at which time a copy of the new report
and any related materials shall be
placed in the file. The permittee or
licensee must retain in the public file
either a copy of the station documents
listed in § 73.3613(a) through (c) or an
up-to-date list of such documents. If the
permittee or licensee elects to maintain
an up-to-date list of such documents,
the list must include all the information
that the permittee or licensee is required
to provide on ownership reports for
each document, including, but not
limited to, a description of the
document, the parties to the document,
the month and year of execution, the
month and year of expiration, and the
document type (e.g., network affiliation
agreement, articles of incorporation,
bylaws, management consultant
agreement with independent
contractor). Regardless of which of these
two options the permittee or licensee
chooses, it must update the inventory of
§73.3613 documents in the public file
to reflect newly executed § 73.3613
documents, amendments, supplements,
and cancellations within 30 days of
execution thereof. Licensees and
permittees that choose to maintain a list
of § 73.3613 documents must provide a
copy of any § 73.3613 document(s) to
requesting parties within 7 days. In
maintaining copies of such documents
in the public file or providing copies
upon request, confidential or
proprietary information may be redacted
where appropriate.

* * * * *

(f)(1) For purposes of this section, a
decision made with respect to an
application tendered with the FCC
becomes final when that decision is no
longer subject to reconsideration,

review, or appeal either at the FCC or
in the courts.

(2) For purposes of this section, the
term “all related material” includes all
exhibits, letters, and other documents
tendered for filing with the FCC as part
of an application, report, or other
document, all amendments to the
application, report, or other document,
copies of all documents incorporated
therein by reference and not already
maintained in the public inspection file,
and all correspondence between the
FCC and the applicant pertaining to the
application, report, or other document,
which according to the provisions of
§§0.451 through 0.461 of this chapter
are open for public inspection at the
offices of the FCC.

m 5. Amend § 73.3613 by revising the
section heading, the section
introductory text and paragraph (a)
introductory text, removing paragraphs
(a)(3) and (e), and revising paragraphs
(a)(2), (b)(3)(iii) introductory text, (b)(4),
and (d) to read as follows:

§73.3613 Auvailability to FCC of station
contracts.

Each licensee or permittee of a
commercial or noncommercial AM, FM,
TV or International broadcast station
shall provide the FCC with copies of the
following contracts, instruments, and
documents together with amendments,
supplements, and cancellations (with
the substance of oral contracts reported
in writing), within 7 days of a request
by the FCC.

(a) Network service: Network
affiliation contracts between stations
and networks will be reduced to writing

and filed upon request as follows:

(2) Each such filing shall consist of all
of the terms and conditions of such
contract, agreement or understanding,
including any other paper or document
incorporated by reference or otherwise.

(b) * * *

(3) * x %

(iii) Agreements for the acquisition of
licensee’s or permittee’s stock by the
issuing licensee or permittee
corporation, pledges, trust agreements
or abstracts thereof, options to purchase
stock and other executory agreements.
Should the FCC request an abstract of
the trust agreement in lieu of the trust
agreement, the licensee or permittee
will submit the following information

concerning the trust:
* * * * *

(4) Proxies with respect to the
licensee’s or permittee’s stock running
for a period in excess of 1 year, and all
proxies, whether or not running for a
period of 1 year, given without full and
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detailed instructions binding the
nominee to act in a specified manner.
With respect to proxies given without
full and detailed instructions, a
statement showing the number of such
proxies, by whom given and received,
and the percentage of outstanding stock
represented by each proxy shall be
submitted by the licensee or permittee
if the stock covered by such proxies has
been voted. However, when the licensee
or permittee is a corporation having
more than 50 stockholders, such
complete information need be filed only
with respect to proxies given by
stockholders who are officers or
directors, or who have 1% or more of
the corporation’s voting stock. When the
licensee or permittee is a corporation
having more than 50 stockholders and
the stockholders giving the proxies are
not officers or directors or do not hold
1% or more of the corporation’s stock,
the only information required to be filed
is the name of any person voting 1% or
more of the stock by proxy, the number
of shares voted by proxy by such
person, and the total number of shares
voted at the particular stockholders’
meeting in which the shares were voted
by proxy.

* * * * *

(d) Other agreements: Subchannel
leasing agreements for Subsidiary
Communications Authorization
operation; franchise/leasing agreements
for operation of telecommunications
services on the television vertical
blanking interval and in the visual
signal; time sales contracts with the
same sponsor for 4 or more hours per
day, except where the length of the
events (such as athletic contests,
musical programs and special events)
broadcast pursuant to the contract is not
under control of the station; and
contracts with chief operators or other
engineering personnel.

PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL BROADCAST
AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

m 6. The authority citation for part 74
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, 307,
309, 310, 336 and 554.

§74.780 [Amended]

m 7. Section 74.780 is amended by
revising the entry for “Section
73.3613—Filing of contracts (network
affiliation contracts for low power TV
stations only)” to read “Section
73.3613—Availability to FCC of station

contracts (network affiliation contracts
for low power TV stations only)”.

[FR Doc. 2018-26595 Filed 12—20-18; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 216
[Docket DARS-2018-0058]
RIN 0750-AK21

Defense Federal Acquisition
Regulation Supplement: Modification
of the Limitations on Single-Source
Task or Delivery Order Contracts
(DFARS Case 2018-D060)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement a section of the
National Defense Authorization Act for
Fiscal Year 2019 that modifies the
limitations on awarding single-source
task or delivery order contracts
exceeding $112 million.

DATES: Effective December 21, 2018.

FOR FURTHER INFORMATION CONTACT: Ms.
Carrie Moore, telephone 571-372—-6093.

SUPPLEMENTARY INFORMATION:

I. Background

DoD is amending the DFARS to
implement section 816 of the National
Defense Authorization Act (NDAA) for
Fiscal Year (FY) 2019. Section 816
amends 10 U.S.C. 2304a(d)(3)(A) by
modifying the limitations on single-
source task or delivery order contracts.
Currently, FAR 16.504(c)(1)(ii)(D)(1)(1)
prohibits the award of a task or delivery
order contract in an amount exceeding
$112 million to a single source unless
the head of the agency determines that
the orders expected under the contract
are so integrally related that only a
single source can reasonably perform
the work. Section 816 amends this
limitation in 10 U.S.C. 2304a to require
the head of the agency to determine that
only a single source can “efficiently
perform the work,” instead of
“reasonably perform the work” as
required by 41 U.S.C. 4103. This rule
adds text to DFARS 216.504 to require
agency heads to make the determination
required by section 816, in lieu of the
determination at FAR

16.504(c)(1)(ii)(D)(1)(i). In addition,
editorial changes are made in DFARS
215.504(c) to add paragraph headings
and renumber subparagraphs to align
with the FAR.

II. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold and for Commercial Items,
Including Commercially Available Off-
the-Shelf Items

This rule does not create any new
provisions or clauses or impact any
existing provisions or clauses.

II1. Publication of This Final Rule for
Public Comment Is Not Required by
Statute

The statute that applies to the
publication of the Federal Acquisition
Regulation (FAR) is Office of Federal
Procurement Policy statute (codified at
title 41 of the United States Code).
Specifically, 41 U.S.C. 1707(a)(1)
requires that a procurement policy,
regulation, procedure or form (including
an amendment or modification thereof)
must be published for public comment
if it relates to the expenditure of
appropriated funds, and has either a
significant effect beyond the internal
operating procedures of the agency
issuing the policy, regulation,
procedure, or form, or has a significant
cost or administrative impact on
contractors or offerors. This final rule is
not required to be published for public
comment, because it only impacts
determination and documentation
processes that are internal to the agency.

IV. Executive Orders 12866 and 13563

Executive Order (E.O.) 12866,
Regulatory Planning and Review; and
E.O. 13563, Improving Regulation and
Regulatory Review, direct agencies to
assess all costs and benefits of available
regulatory alternatives and, if regulation
is necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. The Office of Management
and Budget, Office of Information and
Regulatory Affairs, has determined that
this is not a significant regulatory action
as defined under section 3(f) of E.O.
12866 and, therefore, was not subject to
review under section 6(b). This rule is
not a major rule as defined at 5 U.S.C.
804(2).
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V. Executive Order 13771

This rule is not an E.O. 13771
regulatory action, because this rule is
not significant under E.O. 12866.

VI. Regulatory Flexibility Act

Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule under 41 U.S.C.
1707(a)(1) (see section III. of this
preamble), the analytical requirements
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) are not applicable.
Accordingly, no regulatory flexibility
analysis is required, and none has been
prepared.

VII. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Part 216

Government procurement.

Jennifer Lee Hawes,

Regulatory Control Officer, Defense

Acquisition Regulations System.
Therefore, 48 CFR part 216 is

amended as follows:

PART 216—TYPES OF CONTRACTS

m 1. The authority citation for part 216
continues to read as follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.
m 2. Amend section 216.504 by—
m a. Adding headings to paragraphs (c)
and (c)(1); and
m b. Revising paragraph (c)(1)(ii)(D).
The additions and revision read as
follows:

216.504 Indefinite-quantity contracts.

(c) Multiple award preference—(1)
Planning the acquisition. (ii)(D) A copy
of each determination made in
accordance with FAR 16.504(c)(1)(ii)(D)
shall be submitted to the Director,
Defense Procurement and Acquisition
Policy, via the OUSD(AT&L)DPAP/CPIC
email address at osd.pentagon.ousd-
atl. mbx.cpic@mail.mil.

(1) The authority to make the
determination authorized in FAR
16.504(c)(1)(ii)(D)(1) shall not be
delegated below the level of the senior
procurement executive.

(i) In accordance with section 816 of
the National Defense Authorization Act
for Fiscal Year 2019 (Pub. L. 115-232),
when making the determination at FAR
16.504(c)(1)(ii)(D)(1)(1), the agency head
shall determine that the task or delivery

orders expected under the contract are
so integrally related that only a single
source can ‘“‘efficiently perform the
work,” instead of “‘reasonably perform
the work” as required by the FAR.

[FR Doc. 2018-27560 Filed 12—20-18; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 225 and 252
[Docket DARS-2018-0004]
RIN 0750-AJ22

Defense Federal Acquisition
Regulation Supplement: Restrictions
on Acquisitions From Foreign Sources
(DFARS Case 2017-D011)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement sections of the
National Defense Authorization Act for
Fiscal Year 2017 to apply domestic
source requirements to acquisitions at or
below the simplified acquisition
threshold when acquiring athletic
footwear to be furnished to enlisted
members of the Armed Forces upon
their initial entry into the Armed
Forces, and add Australia and the
United Kingdom to the definition of the
“National Technology and Industrial
Base.”

DATES: Effective December 21, 2018.
FOR FURTHER INFORMATION CONTACT: Ms.
Amy G. Williams, telephone 571-372—
6106.

SUPPLEMENTARY INFORMATION:

I. Background

DoD published a proposed rule in the
Federal Register at 83 FR 42828 on
August 24, 2018, to implement sections
817 and 881(b) of the National Defense
Authorization Act (NDAA) for Fiscal
Year (FY) 2017.

Section 817 extends the domestic
source requirements of 10 U.S.C. 2533a
(the Berry Amendment) below the
simplified acquisition threshold, when
acquiring athletic footwear to be
furnished to the members of the Army,
Navy, Air Force, or Marine Corps upon
their initial entry into the Armed
Forces.

Section 881(b) amends 10 U.S.C.
2500(1) by adding Australia and the

United Kingdom of Great Britain and
Northern Ireland to the United States
and Canada as the countries within
which the activities of the national
technology and industrial base are
conducted. 10 U.S.C. 2534,
Miscellaneous Limitations on the
Procurement of Goods Other Than
United States Goods, requires that DoD
only procure certain items if the
manufacturer of the items is part of the
national technology and industrial base.

One respondent submitted a public
comment in response to the proposed
rule.

II. Discussion and Analysis

The public comment received
addressed concern with regard to
importation of radioactive steel and use
of radioactively contaminated scrap
metal. This issue is outside the scope of
this rule. There were no changes from
the proposed rule as a result of this
public comment.

However, the final rule is affected by
a change in the baseline. On May 30,
2018, DoD published a final rule in the
Federal Register (83 FR 24890) to
amend the DFARS to implement section
813(a) of the NDAA for FY 2018 (Pub.
L. 115-91), which amended 10 U.S.C.
2534(c) to establish a sunset date of
October 1, 2018, for the limitation on
procurement of chemical weapons
antidote contained in automatic
injectors (and components for such
injectors). The final rule deleted DFARS
225.7005 in its entirety to remove the
limitation as implemented in the
DFARS. As a result, this final rule does
not include the changes proposed to
DFARS 225.7005-1.

III. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold and for Commercial Items,
Including Commercially Available Off-
the-Shelf Items

This rule amends the applicability of
existing DFARS solicitation provisions
and contract clauses as follows:

e To implement section 817 of the
NDAA for FY 2017, this rule extends
use of DFARS clause 252.225-7012,
Preference for Certain Domestic
Commodities, to acquisitions at or
below the simplified acquisition
threshold (SAT) when buying athletic
footwear to be furnished to enlisted
members of the Armed Forces upon
their initial entry into the Armed
Forces. This clause is already prescribed
for use in solicitations and contracts
using FAR part 12 procedures for the
acquisition of commercial items,
including commercially available off-
the-shelf (COTS) items.
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e To implement section 881(b) of the
NDAA for FY 2017, this rule modifies
the provision at DFARS 252.225-7037,
Evaluation of Offers for Air Circuit
Breakers, and the clause at DFARS
252.225-7038, Restriction on
Acquisition of Air Circuit Breakers, to
add Australia as a country from which
items restricted by 10 U.S.C. 2534 may
be purchased. This rule does not change
the prescriptions for the use of this
provision or clause, which are already
required for use in solicitations and
contracts for commercial items,
including COTS items. The clause does
not apply below the SAT.

A. Applicability to Contracts at or Below
the SAT

41 U.S.C. 1905 governs the
applicability of laws to contracts or
subcontracts in amounts not greater
than the SAT. It is intended to limit the
applicability of laws to such contracts or
subcontracts. 41 U.S.C. 1905 provides
that if a provision of law contains
criminal or civil penalties, or if the
Federal Acquisition Regulation (FAR)
Council makes a written determination
that it is not in the best interest of the
Federal Government to exempt contracts
or subcontracts at or below the SAT, the
law will apply to them. The Director,
Defense Pricing and Contracting (DPC),
is the appropriate authority to make
comparable determinations for
regulations to be published in the
DFARS, which is part of the FAR system
of regulations.

B. Applicability to Contracts for the
Acquisition of Commercial Items,
Including Commercially Available Off-
the-Shelf (COTS) Items

41 U.S.C. 1906 governs the
applicability of laws to contracts for the
acquisition of commercial items and is
intended to limit the applicability of
laws to contracts for the acquisition of
commercial items. 41 U.S.C. 1906
provides that if a provision of law
contains criminal or civil penalties, or if
the FAR Council makes a written
determination that it is not in the best
interest of the Federal Government to
exempt commercial item contracts, the
provision of law will apply to contracts
for the acquisition of commercial items.
Likewise, 41 U.S.C. 1907 governs the
applicability of laws to COTS items,
with the Administrator for Federal
Procurement Policy the decision
authority to determine that it is in the
best interest of the Government to apply
a provision of law to acquisitions of
COTS items in the FAR. The Director,
DPC, is the appropriate authority to
make comparable determinations for
regulations to be published in the

DFARS, which is part of the FAR system
of regulations.

C. Determinations

A determination under 41 U.S.C. 1905
is not required to prescribe DFARS
252.225-7012 for use in solicitations
and contracts valued at or below the
SAT, because section 817 of the NDAA
for FY 2017 specifically states that DoD
shall acquire athletic footwear that
complies with the requirements of 10
U.S.C. 2533a “without regard to the
applicability of any simplified
acquisition threshold under chapter 137
of title 10 (or any other provision of
law).”

A determination under 41 U.S.C. 1906
and 1907 is not required to apply the
requirements of DFARS 252.225-7037
and 252.225-7038 to acquisitions for
commercial items, including COTS
items, because the statute that this
provision and clause implements is not
a covered statute subject to 41 U.S.C.
1905-1907. At the time of the Federal
Acquisition Streamlining Act of 1994
(FASA) (Pub. L. 103-355), now codified
in part at 41 U.S.C. 1905-1907, this
provision and clause were a single
clause, DFARS 252.225-7029,
Restriction on Acquisition of Air Circuit
Breakers, which implemented 10 U.S.C.
2534. Because 10 U.S.C. 2534 predated
FASA, it was not subject to 41 U.S.C.
1905-1907. The DFARS clause 252.225—
7029 was included on the initial list of
statutes applicable to the acquisition of
commercial items at DFARS 252.212—
7001, incorporated in the DFARS by
DFARS Case 95-D712 on November 30,
1995 (Defense Acquisition Circular 91—
9).

IV. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

V. Executive Order 13771

This final rule is not subject to E.O.
13771, because this rule is not
significant under E.O. 12866.

VI. Regulatory Flexibility Act

A final regulatory flexibility analysis
has been prepared and is summarized as
follows:

This rule implements sections 817
and 881(b) of the National Defense
Authorization Act (NDAA) for Fiscal
Year (FY) 2017 (Pub. L. 114-328). The
objective of the rule is to—

e Remove the exception to domestic
source restriction of the Berry
Amendment (10 U.S.C. 2533a) for
acquisitions at or below the simplified
acquisition threshold when buying
athletic footwear to be furnished to
enlisted members of the Armed Forces
upon their initial entry into the Armed
Forces, as required by section 817 of the
NDAA for FY 2017; and

¢ Allow acquisition of certain items
from Australia and the United Kingdom,
for which purchase is currently
restricted to items from the United
States or Canada, in accordance with 10
U.S.C. 2534, in accordance with section
881(b) of the NDAA for FY 2017 and 10
U.S.C. 2534.

There were no significant issues
raised by the public comment in
response to the initial regulatory
flexibility analysis.

With regard to implementation of
section 817, this rule may apply to only
a few small entities, because there are
few sources that meet the domestic
source requirements of the Berry
Amendment with regard to athletic
footwear. The Defense Logistics Agency
(DLA) estimates a potential annual
demand for approximately 200,000 to
250,000 pairs of athletic shoes to be
delivered at the rate of approximately
27,500 pairs per month. In response to
a request for information issued by DLA
in December 2016, there were 5
responses from athletic footwear
manufacturers, one of which was a
small business. Small entities who are
athletic shoe manufacturers could likely
support portions of the Department’s
total requirements for athletic footwear.
In addition, there are likely a number of
domestic component suppliers who are
small entities who would benefit from
this new requirement as well. On the
other hand, small entities that cannot
provide athletic shoes that meet the
domestic source requirements of the
Berry Amendment, will no longer be
able to compete for acquisition of
athletic footwear at or below the
simplified acquisition threshold that are
for the purpose of providing athletic
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footwear to enlisted members of the
Armed Forces upon their initial entry
into the Armed Forces.

With regard to implementation of
section 881(b), this rule will not apply
to any small entities at the prime
contract level, as there are only a few
prime contractors for the restricted
items, which are all U.S. firms that are
other than small businesses. For the
definition of “small business,” the
Regulatory Flexibility Act refers to the
Small Business Act, which in turn
allows the U.S. Small Business
Administration (SBA) Administrator to
specify detailed definitions or standards
(5 U.S.C. 601(3) and 15 U.S.C. 632(a)).
The SBA regulations at 13 CFR
121.105(a)(1) discuss who is a small
business, providing that except for small
agricultural cooperatives, a business
concern eligible for assistance from SBA
as a small business is a business entity
organized for profit, with a place of
business located in the United States,
and which operates primarily within the
United States or which makes a
significant contribution to the U.S.
economy through payment of taxes or
use of American products, materials or
labor. Therefore, if an item currently
purchased from a U.S. entity that is
other than a small business were to be
purchased from an entity in the
Australia or the United Kingdom, there
could be an impact on a few small
entities that are currently subcontractors
to a U.S. prime contractor.

There are no reporting, recordkeeping,
or other compliance requirements of the
rule, other than to furnish athletic
footwear compliant with the Berry
Amendment and the other restricted
items manufactured by a manufacturer
that is part of the national technology
and industrial base (which is now
expanded to include the United
Kingdom and Australia, as well as the
United States and Canada).

By extending the restriction of the
Berry Amendment to acquisitions that
do not exceed simplified acquisition
threshold, this rule may benefit small
entities that can provide Berry
Amendment-compliant athletic
footwear, because they may be more
able to compete for smaller acquisitions.
DoD was unable to identify any
alternatives that would meet the
requirements of the statutes).

VII. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 225 and
252

Government procurement.

Jennifer Lee Hawes,

Regulatory Control Officer, Defense
Acquisition Regulations System.

Therefore, 48 CFR parts 225 and 252
are amended as follows:
m 1. The authority citation for 48 CFR
parts 225 and 252 continues to read as
follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

PART 225—FOREIGN ACQUISITION

m 2. Amend section 225.7002-2 by
revising paragraph (a) to read as follows:

225.7002-2 Exceptions.
* * * * *

(a) Acquisitions at or below the
simplified acquisition threshold, except
for athletic footwear purchased by DoD
for use by members of the Army, Navy,
Air Force, or Marine Corps upon their
initial entry into the Armed Forces
(section 817 of the National Defense
Authorization Act for Fiscal Year 2017
(Pub. L. 114-328)).

* * * * *

225.7002-3 [Amended]

m 3. Amend section 225.7002-3, in
paragraph (a) by removing “commercial
items, that exceed the simplified
acquisition threshold” and adding
“commercial items” in its place.

225.7004—-1 [Amended]

m 4. Amend section 225.7004—1 by
removing “‘United States or Canada”
and adding ‘“United States, Australia,
Canada, or the United Kingdom” in its
place.

225.7004-3 [Amended]

m 5. Amend section 225.7004-3 by:

m a. In paragraph (a) by removing
“manufactured in the United States or
Canada” and adding “manufactured in
the United States, Australia, Canada, or
the United Kingdom” in two places.

m b. In paragraphs (a), (b), and (c) by
removing ‘United States and Canada”
and adding “United States, Australia,
Canada, or the United Kingdom” in its
place wherever it appears.

225.7006—-1 [Amended]

m 6. Amend section 225.7006-1 by
removing “‘United States or Canada”
and adding ‘“United States, Australia,
Canada, or the United Kingdom” in its
place.

m 7. Revise section 225.7006-3 to read
as follows:

225.7006-3 Waiver.

The waiver criteria at 225.7008(a)
apply to this restriction.
m 8. Amend section 225.7006—4 by
revising paragraphs (a)(2) and (b)(2) to
read as follows:

225.7006-4 Solicitation provision and
contract clause.

(a) * * *

(2) A waiver has been granted.

(b) E

(2) A waiver has been granted.
PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.225-7037 [Amended]

m 9. Amend section 252.225-7037 by:

m a. Removing the provision date of
“(JUN 2012)” and adding “(DEC 2018)”
in its place; and

m b. In paragraphs (a) and (b), removing
“outlying areas, Canada,” and adding
“outlying areas, Australia, Canada,” in
its place in both places.

252.225-7038 [Amended]

m 10. Amend section 252.225-7038 by:
m a. Removing the provision date of
“(JUN 2005)” and adding “(DEC 2018)”
on its place; and

m b. Removing “outlying areas,
Canada,” and adding ‘‘outlying areas,
Australia, Canada,” in its place.

[FR Doc. 2018-27557 Filed 12-20-18; 8:45 am)]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 252
[Docket DARS-2018-0018]
RIN 0750-AJ42

Defense Federal Acquisition
Regulation Supplement: Submission of
Summary Subcontract Reports
(DFARS Case 2017-D005)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to change the entity to which
contractors submit Summary
Subcontract Reports in the Electronic
Subcontracting Reporting System (eSRS)
and to change the entity that
acknowledges receipt of, or rejects, the
reports in eSRS.
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DATES: Effective December 21, 2018.
FOR FURTHER INFORMATION CONTACT: Ms.
Jennifer D. Johnson, telephone 571—
372-6100.

SUPPLEMENTARY INFORMATION:

I. Background

DoD published a proposed rule in the
Federal Register at 83 FR 30666 on June
29, 2018, to implement a policy that
streamlines the submission and review
of Summary Subcontract Reports (SSRs)
for DoD contractors and brings the
DFARS into compliance with changes to
the Federal Acquisition Regulation
(FAR). Instead of submitting multiple
SSRs to departments and agencies
within DoD, contractors with individual
subcontracting plans will submit a
single, consolidated SSR in eSRS at the
DoD level. The consolidated SSR will be
acknowledged or rejected in eSRS at the
DoD level.

There were no public comments
submitted in response to the proposed
rule. There are no changes made to the
final rule.

II. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold and for Commercial Items,
Including Commercially Available Off-
the-Shelf Items

This rule amends the clause at DFARS
252.219-7003, Small Business

Subcontracting Plan (DoD Contracts),
and its Alternate I. The objective of the
rule is to simplify the submission and
review of SSRs in eSRS.

DoD does not apply the clause and its
Alternate I to solicitations and contracts
with a value at or below the Simplified
Acquisition Threshold, because
subcontracting plans are not required at
that dollar value.

DoD currently applies the clause and
its Alternate I to solicitations and
contracts for the acquisition of
commercial items, including
commercially available off-the-shelf
(COTS) items, as defined at FAR 2.101.
Not applying this guidance to contracts
for the acquisition of commercial items,
including COTS items, would exclude
contracts intended to be included in the
streamlined SSRs and undermine the
overarching purpose of the rule. As
such, DoD is applying the rule to
contracts for the acquisition of
commercial items, including COTS
items.

III. Expected Cost Savings

This rule amends the DFARS to
implement a policy that streamlines the
submission and review of SSRs for DoD
contractors. Instead of the current
practice of submitting multiple SSRs to
various departments or agencies within
DoD, contractors with individual

subcontracting plans will submit one
consolidated SSR at the DoD level in
eSRS. The consolidated SSR will be
acknowledged or rejected in eSRS at the
DoD level.

This rule impacts only large
businesses that have individual
subcontracting plans and at least one
contract with DoD. Although the clause
at DFARS 252.219-7003, Small
Business Subcontracting Plan (DoD
Contracts), and its Alternate I currently
require large business contractors to
submit SSRs to the department or
agency within DoD that administers the
majority of the contractor’s individual
subcontracting plans, these contractors
frequently must submit SSRs to each
department or agency within DoD with
which they have contracts. This results
in extra work for the contractors and
creates problems with duplicate
subcontracting data. By requiring
submission and review of SSRs at the
DoD level, this rule resolves these
issues.

The following is a summary of the
estimated public cost savings calculated
in 2016 dollars at a 7-percent discount
rate and in perpetuity:

Summary Public Government Total
Present Value ....... —$384,404 —$101,487 —$485,891
Annualized Costs —26,908 -7,104 —34,012
Annualized Value Costs (as of 2016 if Year 1 is 2019) —21,965 —5,799 —27,764

To access the full regulatory cost
analysis for this rule, go to the Federal
eRulemaking Portal at
www.regulations.gov, search for
“DFARS Case 2017-D005,” click “Open
Docket,” and view “Supporting
Documents.”

IV. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and

Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

V. Executive Order 13771

This final rule is considered to be an
E.O. 13771 deregulatory action. The
total annualized value of the cost
savings is $27,764 (as of 2016 if Year 1
is 2019). Details on the estimated cost
savings can be found in section III of
this preamble.

VI. Regulatory Flexibility Act

A final regulatory flexibility analysis
(FRFA) has been prepared consistent
with the Regulatory Flexibility Act, 5
U.S.C. 601, et seq. The FRFA is
summarized as follows:

This final rule is necessary to provide
updates on the submission and review
of Summary Subcontract Reports (SSRs)
in the Electronic Subcontracting
Reporting System (eSRS). This rule
amends the DFARS to require
contractors with individual

subcontracting plans to submit a single,
consolidated SSR in eSRS at the DoD
level instead of submitting multiple
SSRs to departments and agencies
within DoD. The consolidated SSR will
be acknowledged or rejected in eSRS at
the DoD level. The rule will bring the
clause at DFARS 252.219-7003, Small
Business Subcontracting Plan (DoD
Contracts), and its Alternate I, into
compliance with the requirement for a
consolidated SSR in the clause at FAR
52.219-9, Small Business
Subcontracting Plan.

There were no issues raised by the
public in response to the initial
regulatory flexibility analysis provided
in the proposed rule.

The rule will apply to DoD
contractors who have individual
subcontracting plans and must comply
with the clause at DFARS 252.219-
7003. Small entities are not required to
comply with this clause and, therefore,
will not be affected by the rule.
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The rule does not impose any
reporting or recordkeeping requirements
on any small entities.

There are no known alternative
approaches that would accomplish the
stated objectives.

VII. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Part 252
Government procurement.

Jennifer Lee Hawes,

Regulatory Control Officer, Defense

Acquisition Regulations System.
Therefore, 48 CFR part 252 is

amended as follows:

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 1. The authority citation for part 252
continues to read as follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.
m 2. Amend section 252.219-7003 by—
m a. Removing the clause date of “(APR
2018)” and adding “(DEC 2018)” in its
place;
m b. Revising paragraphs (a), (b),
(H)(1)(ii), and ()(2)(ii);
m c. Removing paragraph (f)(2)(iii); and
m d. In Alternate I—
m i. Removing the clause date of “(APR
2018)” and adding “(DEC 2018)” in its
place; and
m ii. Revising paragraphs (a), (b),
(H(1)(i), and (f)(2).

The revisions reads as follows:

252.219-7003 Small Business
Subcontracting Plan (DoD Contracts).
* * * * *

(a) Definitions. Summary Subcontract
Report (SSR) Coordinator, as used in
this clause, means the individual who is
registered in the Electronic
Subcontracting Reporting System (eSRS)
at the Department of Defense level and
is responsible for acknowledging receipt
or rejecting SSRs submitted under an
individual subcontracting plan in eSRS
for the Department of Defense.

(b) Subcontracts awarded to qualified
nonprofit agencies designated by the
Committee for Purchase From People
Who Are Blind or Severely Disabled (41
U.S.C. 8502—8504), may be counted
toward the Contractor’s small business

subcontracting goal.
* * * * *

@) * = =

(ii) Submit the consolidated SSR for
an individual subcontracting plan to the
“Department of Defense.”

(2) * % %

(ii) The authority to acknowledge
receipt of or reject SSRs submitted
under an individual subcontracting plan
resides with the SSR Coordinator.

* * * * *

Alternate I. * * *

(a) Definitions. Summary Subcontract
Report (SSR) Coordinator, as used in
this clause, means the individual who is
registered in the Electronic
Subcontracting Reporting System (eSRS)
at the Department of Defense level and
is responsible for acknowledging receipt
or rejecting SSRs submitted under an
individual subcontracting plan in eSRS
for the Department of Defense.

(b) Subcontracts awarded to qualified
nonprofit agencies designated by the
Committee for Purchase From People
Who Are Blind or Severely Disabled (41
U.S.C. 8502—8504), may be counted
toward the Contractor’s small business

subcontracting goal.
* * * * *

M) * = =

(ii) Submit the consolidated SSR to
the “Department of Defense.”

(2) For DoD, the authority to
acknowledge receipt of or reject SSRs
submitted under an individual
subcontracting plan in eSRS resides
with the SSR Coordinator.

* * * * *

[FR Doc. 2018-27556 Filed 12—-20-18; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 383

[Docket No. FMCSA-2016-0346]
RIN 2126-AB98

Commercial Learner’s Permit Validity

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Final rule.

SUMMARY: FMCSA amends the Federal
Motor Carrier Safety Regulations
(FMCSRs) to allow States the option of
issuing a commercial learner’s permit
(CLP) with an expiration date of up to
one year from the date of initial
issuance. The CLP must be valid for no
more than one year from the initial date
of issuance without requiring the CLP
holder to retake the general and
endorsement knowledge tests. CLPs

issued for a period of less than one year
may be renewed provided the CLP is not
valid for more than one year from the
date of initial issuance. This rule does
not require a State to revise its current
CLP issuance practices, unless it
chooses to do so. This rule is a
deregulatory action as defined by
Executive Order (E.O.) 13771,
“Reducing Regulation and Controlling
Regulatory Costs.”

DATES: This final rule is effective
February 19, 2019.

Petitions for Reconsideration of this
final rule must be submitted to the
FMCSA Administrator no later than
January 22, 2019.

FOR FURTHER INFORMATION CONTACT: Mr.
Selden Fritschner, CDL Division,
Federal Motor Carrier Safety
Administration, 1200 New Jersey
Avenue SE, Washington, DC 20590—
0001, by email at Selden.Fritschner@
dot.gov, or by telephone at 202—-366—
0677. If you have questions on viewing
or submitting material to the docket,
contact Docket Services, telephone (202)
366—9826.

SUPPLEMENTARY INFORMATION:
I. Rulemaking Documents

A. Availability of Rulemaking
Documents

For access to docket FMCSA-2016—
0346 to read background documents and
comments received, go to http://
www.regulations.gov at any time, or to
Docket Services at U.S. Department of
Transportation, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

B. Privacy Act

In accordance with 5 U.S.C. 553(c),
DOT solicits comments from the public
to better inform its rulemaking process.
DOT posts these comments, without
edit, including any personal information
the commenter provides, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL—~
14 FDMS), which can be reviewed at
www.dot.gov/privacy.

II. Executive Summary

Purpose and Summary of the Major
Provisions

This final rule allows States the
option of issuing a CLP valid for up to
one year from the date of initial
issuance. Within that one year period,
the CLP may be renewed at the State’s
discretion, but if it is renewed, the CLP
may not be valid for more than a total
of one year from the date of initial
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issuance. After one year from the date
of initial issuance, a CLP, or renewed
CLP, will no longer be valid. Therefore,
if an applicant does not obtain a CDL
within one year from the date the CLP,
he/she must reapply for a CLP by re-
taking the applicable knowledge test(s).
This approach provides an alternative to
the existing requirements in § 383.25(c).

Costs and Benefits

The primary entities affected by this
final rule are State Driver Licensing
Agencies (SDLAs) and CLP holders.
Under the final rule, the decision by an
SDLA to issue a CLP that is valid for up
to one year is discretionary, and FMCSA
is therefore unable to predict how many
of the 51 SDLAs may choose to issue a
CLP that is valid for up to one year.
Accordingly, FMCSA is also unable to
estimate the number of CLP holders that
will be affected by the final rule.
Nonetheless, there are certain types of
cost savings, costs, benefits, and transfer
payments that may occur as a result of
this rule.

FMCSA does not expect there to be
any costs imposed upon CLP holders
due to this final rule. CLP holders may
realize cost savings resulting from
reductions in the opportunity cost of
time that, in the absence of this final
rule, would be spent by CLP holders
traveling to and from an SDLA office
and at an SDLA office, to renew a CLP
that is initially valid for no more than
180 days.

SDLAs that choose to issue a CLP that
is valid for up to one year may incur
some information technology (IT)
system upgrade costs. Such IT system
upgrades may include software
programming changes necessary to issue
a CLP that is valid for up to one year.
However, under the final rule, the
decision by an SDLA to issue a CLP that
is valid for up to one year is
discretionary. Accordingly, the Agency
expects that SDLAs will choose to make
this change only to the extent that such
IT system upgrade costs would be less
than the cost reductions associated with
no longer having to process renewals of
CLPs, thus resulting in a net cost
savings to the SDLAs exercising this
choice.

In addition to the potential impacts
upon cost savings, costs, and benefits
discussed above, there are also certain
transfer payment effects that may occur
as a result of this rule. Transfer
payments are monetary payments from
one group to another that do not affect
total resources available to society, and
therefore do not represent actual costs
or benefits to society. These potential
transfer effects include a transfer of CLP
renewal fee amounts from SDLAs to

CLP holders, and a transfer of CLP
renewal fee amounts from one set of
CLP holders to another set of CLP
holders.

The FMCSA anticipates no change in
safety benefits as a result of this final
rule. In the Agency’s judgement, this
rule will provide SDLAs the choice to
implement more efficient licensing
operations while maintaining a level of
safety equivalent to the level of safety
achieved without the rule.

III. Legal Basis for the Rulemaking

This final rule is based on the broad
authority of the Commercial Motor
Vehicle Safety Act of 1986 (CMVSA), as
amended, codified at 49 U.S.C. chapter
313 and implemented by 49 CFR parts
383 and 384. The CMVSA provides that
“[a]fter consultation with the States, the
Secretary of Transportation shall
prescribe regulations on minimum
uniform standards for the issuance of
commercial drivers’ licenses and
learner’s permits by the States . .
U.S.C. 31308).

IV. Background

Regulatory History

On September 1, 2015, the Oregon
Department of Transportation (ODOT)
applied for an exemption from existing
CLP requirements in § 382.25(c) to allow
ODOT to initially issue the CLP for one
year (with no renewal period).? ODOT’s
application for exemption cited
efficiency in CLP processing as the
primary basis for the requested
regulatory relief, noting that a CLP
issued for one year will relieve the CLP
holder of the need to visit the DMV in
order to renew the CLP for an additional
180 days. Further, ODOT asserted that
‘““a one-year CLP that simply eliminates
the one-year renewal would not lessen
safety.” The Agency published notice of
ODOT’s application for exemption on
November 27, 2015, and requested
comment (80 FR 74199). FMCSA
granted ODOT’s application for
exemption for the period April 5, 2016,
through April 5, 2018, and also
permitted all SDLASs to extend to one
year the 180-day timeline (81 FR 19703
(Apr. 5, 2016)). The Agency determined
that the exemption would permit ODOT
and other SDLAs to implement more
efficient operations while maintaining a
level of safety equivalent to, or greater
than, the level of safety achieved
without the exemption.

On June 12, 2017, FMCSA published
a notice of proposed rulemaking
(NPRM) titled “Commercial Learner’s
Permit Validity” (82 FR 26888), which

7 (49

10DOT’s application for exemption is available

in the docket for this rulemaking.

proposed to allow States to issue a CLP
with an expiration date of up to one
year from the date of initial issuance.
Under this proposal, CLPs could also be
issued for periods shorter than one year
and could be renewed, as long as the
total period of time between the date of
initial issuance and the date of
expiration, with or without renewal,
does not exceed one year.

V. Discussion of Comments Received on
the Proposed Rule

FMCSA received 13 comments on the
NPRM. Four commenters disagreed with
the NPRM, including an SDLA
(Georgia), two industry trade
associations (the Commercial Vehicle
Training Association (CVTA) and the
Owner-Operator Independent Drivers
Association, Inc. (OOIDA)), and one
individual. Nine commenters, including
one individual, four SDLAs (Arizona,
Virginia, Oregon, Michigan), three
industry trade associations (the
American Trucking Associations (ATA),
the National School Transportation
Association (NSTA), the American Bus
Association (ABA)), and a passenger
motor carrier (Burlington Trailways) all
supported the NPRM. The comments
addressed the NPRM’s potential impact
on safety, the costs and benefits of the
proposal, and related implementation
issues.

As discussed below, some of the
comments appear to be based on the
assumption that the NPRM proposed to
replace the existing CLP issuance
requirement in § 383.25(c). In fact,
FMCSA intended to provide an
alternative to that requirement, thereby
giving States a choice to continue
issuing CLPs in accordance with
existing § 383.25(c), or to proceed under
the optional procedure outlined in the
NPRM. The Agency clarifies this point
in the final rule.

A. Safety Impacts

Three commenters believed that the
rule would not impact safety. Two
commenters believed that this rule
could negatively impact safety.

Comments: ODOT stated that it
implemented a streamlined CLP
issuance process that improves the
customer’s experience without
impacting highway safety. The NSTA
also believed that FMCSA’s proposal
would save time and money for both
States and CLP applicants, without
affecting safety. ATA commented that,
for States that do not require drivers to
retake the knowledge exam when
renewing an initial CLP that is currently
issued for no more than 180 days, the
requirement that the CLP be renewed
only necessitates that drivers spend
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additional time away from work. ATA
further noted that the rule can reduce

the burden on SDLAs and the trucking
industry without compromising safety.

OOIDA believed that, under the
NPRM, carriers would be able to keep
drivers with CLPs behind the wheel
longer, instead of using drivers with
commercial driver’s licenses (CDLs),
negatively impacting safety. OOIDA
provided the example of C.R. England,
currently operating under an exemption
that allows CLP permit holders to drive
commercial motor vehicles (CMVs)
without a CDL holder present in the
front seat.

The Georgia Department of Driver
Services (Georgia DDS) requested that
FMCSA consider keeping the current
180 day CLP limit due to highway safety
concerns. Georgia DDS stated ““(t)his
mandated six (6) month term now helps
to ensure that the applicants are testing
while their knowledge and training are
still fresh and they have not developed
bad habits.”

FMCSA Response: Although OOIDA
and Georgia DDS both cited safety
concerns, neither commenter provided
any data to support their view that the
NPRM would negatively impact
highway safety.

OOIDA commented that “(u)nder the
NPRM, carriers can use CLP drivers
longer and keep them behind the wheel
instead of CDL drivers.” In response, the
Agency understands that, currently,
some States issuing a CLP initially valid
for 180 days may provide a grace period
of more than five days between the
initial CLP issuance period of 180 days
and the renewal period allowed under
§ 383.25(c) thus resulting in a CLP valid
for more than one year. Accordingly, the
NPRM, by proposing a maximum period
of CLP validity of one year, did not
represent a significant departure from
the current regulations. States choosing
the one-year option, as set forth in this
final rule, would maintain a shorter
maximum period of CLP validity than
States that may currently allow a grace
period of more than five days between
the initial validity period of 180-days
and the 180-day renewal. Further,
FMCSA notes that the exemption
granted to C.R. England, referenced by
OOIDA, applies to CLP holders who
have already passed the CDL skills test
after receiving training in a non-
domiciled State, and are driving a CMV
back to their State of domicile to obtain
the CDL. The C.R. England exemption
is, therefore, not relevant to this rule.

Georgia DDS did not elaborate on the
basis for its highway safety concerns
when requesting that FMCSA consider
retaining the current 180-day limit,
other than to suggest that CLP holders

should take the CDL skills test while
“their knowledge and training are still
fresh and they have not developed bad
habits.” In response, the Agency notes
that the period of CLP validity is an
outer limit, by which the applicant must
obtain a CDL without having to retake
the knowledge test. However, there is no
requirement that applicant wait until
the end of the CLP validity period to
take their skills test. As discussed
further below, the CLP holder may take
the skills test any time after 14 days
have passed since initial issuance of the
CLP. In addition, FMCSA did not
propose changing any of the protections
already in place to ensure CLP-holders
do not decrease safety on the highways,
including the requirement, in
§383.25(a)(1), that CLP-holders may
operate a CMV only when accompanied
by a CDL holder physically present in
the front seat of the vehicle.

Finally, as noted above, ODOT, in its
comments to the NPRM, noted that its
adoption of the one-year CLP resulted in
streamlined processing “without
impacting highway safety.” The ODOT
also observed that ““[t]he logic of this
change is supported by current
regulation, since a knowledge test is not
required to renew a CLP.” In addition,
FMCSA recently contacted state
licensing officials in Iowa, which, like
Oregon, is issuing one-year CLPs under
the current exemption. Iowa officials
stated that no safety issues have arisen
as a result of the one-year CLP. For these
reasons, FMCSA believes this rule will
not diminish highway safety.

B. Impacts to SDLAs

Allowing States to issue CLPs for a
term of up to one year is intended to
increase efficiency in the commercial
driver licensing system, thereby
reducing the administrative burdens on
SDLAs while maintaining a level of
safety equivalent to the level of safety
that would exist in the absence of the
final rule. The NPRM requested that
States and other interested parties
identify potential costs (e.g., necessary
changes in CLP-related IT systems), cost
savings, process efficiencies, and other
benefits that may result from the
proposed change, along with any
supporting data.

Benefits

Comments: Some commenters noted
that the rulemaking would reduce the
burden on SDLAs. ATA believed the
rulemaking would benefit the SDLAs by
increasing their flexibility and reducing
the burden associated with renewing
CLPs. NSTA wrote that the proposed
change provides an improved process
for CLP issuance and would save time

and money for States. Burlington
Trailways wrote that the rule would
save time for those issuing the