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Presidential Documents

Title 3—

The President

[FR Doc. 2018-27694
Filed 12-19-18; 8:45 am]
Billing code 4710-10-P

Memorandum of November 29, 2018

Delegation of Authority Under Section 614(a)(1) of the For-
eign Assistance Act of 1961

Memorandum for the Secretary of State

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 301 of title 3,
United States Code, and subject to fulfilling the requirements of section
614(a)(3) of the Foreign Assistance Act of 1961 (FAA), I hereby delegate
to you the authority under section 614(a)(1) of the FAA to determine whether
it is important to the security interests of the United States to use up
to $1.3 million in International Military Education and Training (IMET)
funds to furnish assistance to Thailand without regard to any other provision
of law within the purview of section 614(a)(1) of the FAA.

You are authorized and directed to publish this memorandum in the Federal
Register.

THE WHITE HOUSE,
Washington, November 29, 2018
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Presidential Documents

Presidential Determination No. 2019-05 of November 29, 2018

Presidential Determination With Respect to the Efforts of For-
eign Governments Regarding Trafficking in Persons

Memorandum for the Secretary of State

Consistent with section 110 of the Trafficking Victims Protection Act of
2000 (22 U.S.C. 7107) (the “Act”), as amended, I hereby determine as follows:

As provided for in section 110(d)(1)(A)(i) of the Act, I determine that the
United States will not provide nonhumanitarian, nontrade-related assistance
to the Governments of Belarus, Belize, Bolivia, Burma, Burundi, China,
Comoros, the Republic of the Congo (ROC), the Democratic Republic of
the Congo (DRC), Equatorial Guinea, Gabon, Iran, Laos, Mauritania, Papua
New Guinea (PNG), South Sudan, Turkmenistan, and Venezuela for Fiscal
Year (FY) 2019 until such governments comply with the minimum standards
or make significant efforts to bring themselves into compliance with the
Act.

As provided for in section 110(d)(1)(A)(ii) of the Act, I determine that
the United States will not provide nonhumanitarian, nontrade-related assist-
ance to, or allow funding for participation in educational and cultural ex-
change programs by officials or employees of, the Governments of Eritrea,
the Democratic People’s Republic of Korea (DPRK), Russia, and Syria for
FY 2019 until such governments comply with the Act’s minimum standards
or make significant efforts to bring themselves into compliance with the
Act.

As provided for in section 110(d)(1)(B) of the Act, I hereby instruct the
United States Executive Director of each multilateral development bank,
as defined in the Act, and of the International Monetary Fund to vote
against and use best efforts to deny any loan or other utilization of the
funds of the respective institution (other than for humanitarian assistance;
for trade-related assistance; or for development assistance that directly ad-
dresses basic human needs, is not administered by the government of such
country, and confers no benefit to that government) for the Governments
of Bolivia, Burma, Burundi, China, Comoros, ROC, DRC, DPRK, Equatorial
Guinea, Gabon, Iran, Laos, Mauritania, Russia, South Sudan, Syria, and
Venezuela for FY 2019 until such governments comply with the minimum
standards or make significant efforts to bring themselves into compliance
with the Act.

Consistent with section 110(d)(4) of the Act, I determine that a partial
waiver to allow International Military Education and Training (IMET), For-
eign Military Financing (FMF), and Foreign Military Sales (FMS) related
to FMF with respect to Belize would promote the purposes of the Act
or is otherwise in the national interest of the United States;

Consistent with section 110(d)(4) of the Act, I determine that a partial
waiver to allow assistance described in section 110(d)(1)(A)(i) of the Act
with respect to PNG—with the exception of Peacekeeping Operations (PKO),
FMS not related to FMF, and Excess Defense Articles (EDA)—would promote
the purposes of the Act or is otherwise in the national interest of the
United States;

Consistent with section 110(d)(4) of the Act, I determine that a partial
waiver with respect to Eritrea to allow funding for educational and cultural
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[FR Doc. 2018-27696
Filed 12-19-18; 8:45 am]
Billing code 4710-10-P

exchange programs described in section 110(d)(1)(A)@ii) of the Act, and
a partial waiver to allow assistance described in section 110(d)(1)(A)(ii)
of the Act with respect to Eritrea—with the exception of FMF, FMS, IMET,
EDA, and PKO—would promote the purposes of the Act or is otherwise
in the national interest of the United States;

Consistent with section 110(d)(4) of the Act, I determine that the provision
of all programs, projects, and activities described in section 110(d)(1)(A)(i)
of the Act to the Governments of Belarus and Turkmenistan would promote
the purposes of the Act or is otherwise in the national interest of the
United States; and

Consistent with section 110(d)(4) of the Act, I determine that providing
assistance described in section 110(d)(1)(B) of the Act to Belarus, Belize,
Eritrea, PNG, and Turkmenistan would promote the purposes of the Act
or is otherwise in the national interest of the United States.

You are authorized and directed to submit this determination, the certifi-
cation required by section 110(e) of the Act, and the Department of State’s
Memorandum of Justification, on which I have relied, to the Congress,
and to publish the determination in the Federal Register.

THE WHITE HOUSE,
Washington, November 29, 2018
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NUCLEAR REGULATORY
COMMISSION

[NRC-2018-0038]
10 CFR Chapter |

Clarification of the Requirements for
Reactor Pressure Vessel Upper Head
Bare Metal Visual Examinations

AGENCY: Nuclear Regulatory
Commission.

ACTION: Regulatory issue summary;
issuance.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is issuing Regulatory
Issue Summary (RIS) 2018—06,
“Clarification of the Requirements for
Reactor Pressure Vessel Upper Head
Bare Metal Visual Examinations.”” This
RIS is intended to clarify the
requirements for bare-metal visual
examination, which can be either a
visual examination of the bare metal of
the upper head or a visual testing (VT)—
2 examination under the insulation to
meet the requirements of notes 1 and 4
in Table 1 of American Society of
Mechanical Engineers (ASME) Code
Case N-729—4, “Alternative
Examination Requirements for PWR
Reactor Vessel Upper Heads with
Nozzles Having Pressure-Retaining
Partial-Penetration Welds Section XI,
Division 1.” This RIS requires no action
or written response on the part of an
addressee.

DATES: The RIS is available as of
December 20, 2018.

ADDRESSES: Please refer to Docket ID
NRC-2018-0038 when contacting the
NRC about the availability of
information regarding this document.
You may obtain publicly-available
information related to this document
using any of the following methods:

e Federal Rulemaking Website: Go to
http://www.regulations.gov and search
for Docket ID NRC-2018-0038. Address
questions about Docket IDs in
Regulations.gov to Krupskaya Castellon;

telephone: 301-287-9221; email:
Krupskaya.Castellon@nrc.gov. For
technical questions, contact the
individual(s) listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, 301—
415-4737, or by email to pdr.resource@
nre.gov. The Clarification of the
Requirements for Reactor Pressure
Vessel Upper Head Bare Metal Visual
Examinations and Response to Public
Comments on Draft Regulatory Issue
Summary 2018-XX, “Clarification of the
Requirements for Reactor Pressure
Vessel Upper Head Bare Metal Visual
Examinations” are available in ADAMS
under Accession Nos. ML18178A137
and ML18178A140.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

e This RIS is also available on the
NRC’s public website at http://
www.nrec.gov/reading-rm/doc-
collections/gen-comm/reg-issues/ (select
€2018” and then select “RIS-18-06").
FOR FURTHER INFORMATION CONTACT:
Stephen Cumblidge, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: 301-415—
2823, email: Stephen.Cumblidge@
nre.gov.

SUPPLEMENTARY INFORMATION: The NRC
published notification of opportunity
for public comment on this RIS in the
Federal Register (83 FR 10407) on
March 9, 2018. The agency received
comments from four commenters. The
staff considered all comments, which
resulted in minor clarifications to the
RIS. The evaluation of these comments
and the resulting changes to the RIS are
discussed in a publicly available
memorandum which is in ADAMS
under Accession No. ML18178A140.

As noted in 83 FR 20858 (May 8,
2018), this document is being published
in the Rules section of the Federal

Register to comply with publication
requirements under 1 CFR chapter L.
Dated at Rockville, Maryland, this 17th day
of December 2018.
For the Nuclear Regulatory Commission.
Brian J. Benney,
Senior Project Manager, ROP Support and
Generic Communications Branch, Division of
Inspection and Regional Support, Office of
Nuclear Reactor Regulation.
[FR Doc. 2018-27517 Filed 12-19-18; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1231
RIN 2590-AA72

Golden Parachute and Indemnification
Payments

AGENCY: Federal Housing Finance
Agency.
ACTION: Final rule.

SUMMARY: The Federal Housing Finance
Agency (FHFA) is amending its golden
parachute payments regulation to better
align it with areas of FHFA’s
supervisory concern and reduce
administrative and compliance burdens.
This final rule amends a requirement
that FHFA review and consent before a
regulated entity or the Office of Finance
(OF) enters certain agreements to make,
or makes, certain payments that are
contingent on the termination of an
affiliated party, if the regulated entity or
the OF is in a troubled condition, in
conservatorship or receivership, or
insolvent. FHFA’s experience
implementing the regulation indicated
that it required review of some
agreements and payments where there
was little risk of excess or abuse, and
thus that it was too broad.

As amended, the rule will reduce the
number of agreements and payments
that are subject to FHFA prior review by
focusing on those agreements and
payments where there is greater risk of
an excessive or abusive payment (in
general, payments to and agreements
with executive officers, broad-based
plans covering large numbers of
employees (such as severance plans),
and payments made to non-executive-
officer employees who may have
engaged in certain types of wrongdoing).
In addition, the rule as amended
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clarifies the inquiry into possible
employee wrongdoing that a regulated
entity is required to undertake prior to
entering into an agreement to make or
making a golden parachute payment.
Amendments also revise and clarify
other rule procedures, definitions, and
exemptions.

DATES: Effective date: January 22, 2019.
FOR FURTHER INFORMATION CONTACT:
Alfred Pollard, General Counsel, (202)
649-3050, Alfred.Pollard@fhfa.gov;
Lindsay Simmons, Assistant General
Counsel, (202) 649-3066,
Lindsay.Simmons@fhfa.gov; or Mary Pat
Fox, Manager for Compensation,
Division of Enterprise Regulation, (202)
649-3215, MaryPat.Fox@fhfa.gov. These
are not toll-free numbers. The mailing
address is: Federal Housing Finance
Agency, 400 Seventh Street SW,
Washington, DC 20219. The telephone
number for the Telecommunications
Device for the Hearing Impaired is (800)
877-8339.

SUPPLEMENTARY INFORMATION:

I. Background

FHFA has broad discretionary
authority to prohibit or limit any
“golden parachute payment,” generally
defined as any payment, or any
agreement to make a payment, in the
nature of compensation by a regulated
entity for the benefit of an “affiliated
party” that is contingent on the party’s
termination, when the regulated entity
is in troubled condition, in
conservatorship or receivership, or
insolvent (a “troubled institution”).1
This provision, at 12 U.S.C. 4518(e)
(Section 4518(e)), was added to the
Federal Housing Enterprises Financial
Safety and Soundness Act (the Safety
and Soundness Act) in 2008. Legislative
history suggests Section 4518(e) is
intended to permit FHFA to prevent
payments to departing employees and
other affiliated parties that are excessive
or abusive, could threaten (or further
threaten) the financial condition of the
troubled institution, or are
inappropriate based on wrongdoing by
the recipient.

Section 4518(e) requires the Director
to promulgate rules defining “troubled

1The “regulated entities’” are the Federal
National Mortgage Association (Fannie Mae) and
any affiliate, the Federal Home Loan Mortgage
Corporation (Freddie Mac) and any affiliate,
(collectively, the Enterprises), and the Federal
Home Loan Banks (the Banks). 12 U.S.C. 4502(20).
The OF is a joint office of the Banks, to which
FHFA extends the Golden Parachute Payments rule
through its general regulatory authority. See id. sec.
4511(b)(2); see also 78 FR 28452, 28456 (May 14,
2013) and 79 FR 4394 (Jan. 28, 2014). In this notice,
the terms “regulated entity” and “troubled
institution” include the Enterprises, Banks, and the
OF, unless the OF is otherwise expressly addressed.

condition” and prescribing factors to be
considered when prohibiting or limiting
any ‘“golden parachute payment,” and
suggests some factors the Director may
consider. To ensure that FHFA had an
opportunity to review and, if necessary,
prohibit or limit golden parachute
payments and agreements before they
are made, the golden parachute
payments final rule published in
January 2014 (“‘the 2014 rule”)
prohibited all golden parachute
payments and agreements that were not
exempt from or permitted by operation
of the rule. Prohibited agreements or
payments could be permitted by the
Director after review.

Because the 2014 rule applied equally
to golden parachute payments and
agreements, it required FHFA to
determine the permissibility of
prohibited agreements before they were
entered into and of prohibited payments
before they were made. In most cases,
this meant that a troubled institution
was required to request FHFA’s prior
review and consent to a payment that
would be made in accordance with an
agreement to which FHFA had already
consented. This “double approval”
requirement was recognized by FHFA
and commenters when the rule was
proposed in 2013 and finalized in
2014.2 FHFA noted then that it was an
appropriate supervisory approach
because conditions could change after
an agreement was approved but before
a payment was made (for example, the
condition of a troubled institution could
further deteriorate, or an intended
recipient could be found to have
contributed to the deterioration or
engaged in wrongdoing with a material
adverse effect on the regulated entity).
In practice, that approach resulted in
FHFA'’s receiving numerous requests for
review of golden parachute payments
and agreements.

Narrowly drafted exemptions from the
2014 rule also gave rise to numerous
requests for review. For example,
because severance pay plans of the
regulated entities do not meet an
exemption for “nondiscriminatory”
plans, troubled institutions were not
permitted to make severance payments
to any employees—even small payments
to lower-level employees—without
FHFA review and consent. Likewise, an
exemption for payments pursuant to a
“bona fide deferred compensation plan
or arrangement”’ did not apply or was
lost if the plan was established or
amended after the date that was one
year prior to the time the regulated

2 See 78 FR 28452, 28545 (May 14, 2013) (Notice
of Proposed Rulemaking) and 79 FR 4394, 4396
(Jan. 28, 2014) (Final Rule).

entity became a troubled institution,
meaning such plans and any plan
payments required FHFA prior review.

Based on experience reviewing
proposed agreements and payments,
FHFA determined that the scope of the
2014 rule was too broad because it
required a troubled institution to submit
and FHFA to review agreements and
payments where there was very little
risk of an abusive or excessive payment
or threat to the financial condition of
the paying regulated entity, and little
likelihood that the employee or other
affiliated party receiving payment could
have engaged in the type of wrongdoing
that FHFA would consider as the basis
for prohibiting or limiting an agreement
or payment. Separately, FHFA also
determined that the 2014 rule could be
harmonized with other requirements
related to the compensation of executive
officers of the regulated entities,
including termination payments,
avoiding the need to request or engage
in separate reviews.? On those bases,
FHFA proposed amendments to the
2014 rule, which it fully described and
on which it requested comments in an
earlier Federal Register Notice.*

II. Comments

During a 45-day comment period that
ended on October 12, 2018, FHFA
received a joint letter from ten of the
eleven Federal Home Loan Banks
(Banks) and the OF (collectively, the
Banks), and a letter from Freddie Mac.
Commenters generally expressed
support for the reduction of burdens
embodied in the proposed amendments
and requested changes to reduce burden
further. Some comments also requested
or suggested clarifications of rule
provisions or topics not addressed by
the rule, such as grandfathering. For
organizational purposes, comments are
addressed in the order of the rule
provision to which they relate.

Section 1231.2, Definition of ““Golden
Parachute Payment”

FHFA proposed to remove the phrase
“pursuant to an obligation of the
regulated entity” from the regulatory
“golden parachute payment” definition,
to clarify that the definition covers gifts
and the process by which FHFA reviews
gifts by a troubled institution to a
terminating employee (or other affiliated
party). FHFA has general authority to
prohibit an improper gift, and interprets
the statutory definition of “golden
parachute payment,” which references
“an obligation,” as clarifying that

3 See generally, 12 U.S.C. 1452(h), 1723a(d)(3),
and 4518(a); see also 12 CFR part 1230.
483 FR 43802 (Aug. 28, 2018).
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FHFA’s authority to prohibit or limit
golden parachute payments includes
those made pursuant to an obligation.®
FHFA was concerned that including the
phrase “pursuant to an obligation”
within the regulatory definition could
be read to imply that the rule does not
extend to excessive or abusive payments
that are made gratuitously, which would
be inconsistent with the policy of
Section 4518(e). FHFA also noted that it
had applied the 2014 rule to gifts, and
that troubled institutions had requested
FHFA’s review of and consent to
proposed retirement gifts. Thus, the
proposed change in regulatory text
would align the rule with FHFA’s
interpretation and application of it.

Although the Banks agreed that FHFA
has authority to prohibit an improper
gift, they commented that the phrase
“pursuant to an obligation of the
regulated entity’”’ should remain in the
rule definition. In contrast to FHFA’s
interpretation, the Banks stated that
they believe reference to “an obligation”
in the statutory definition meant that
Congress intended FHFA’s authority to
prohibit or limit golden parachute
payments to extend only to payments
that an institution is contractually
obligated to make. The Banks opined
that payments not pursuant to an
obligation, such as improper voluntary
gifts, should be regulated only to the
extent that FHFA found such payments
to be excessive or an unsafe and

5 Under this interpretation, including the phrase
“pursuant to an obligation of the regulated entity”
in federal law clarifies the primacy of the federal
supervisor to prohibit or limit obligatory payments,
despite state laws otherwise upholding the
enforceability of contracts. In fact, recent court
decisions have confirmed that a taking does not
occur for purposes of the Tucker Act, 28 U.S.C.
1491, when FHFA prohibits a golden parachute
payment, even one made pursuant to an agreement
entered into before the enactment of Section 4518(e)
in 2008.

In Piszel v. U.S., 833 F.3d 1366 (Fed. Cir. 2016),
the Gourt of Appeals for the Federal Circuit held
that no taking occurred because the affiliated party
retained the ability to pursue a claim for damages
from the regulated entity for breach of contract.
FHFA agrees that there was no taking, but also
observes that awarding damages for breach of
contract would clearly defeat the purpose of Section
4518(e), which is to prevent the affiliated party
from receiving such a payment. The Court of
Federal Claims had held in that case that no taking
occurred (see Piszel v. U.S., 121 Fed. Cl. 793 (2015))
because of an insufficiently cognizable property
interest, considering the contract in the context of
the regulatory and statutory scheme (‘“‘a heavily
regulated environment;” and statutory provisions
expressly authorized FHFA’s predecessor agency to
prohibit compensation it deemed to be
unreasonable at any time and did not “guarantee [ |
that the government could not later change its
mind” after approving compensation as reasonable).
That conclusion would be even stronger with
respect to a payment made subject to an agreement
entered into after Section 4518(e)’s enactment, a
proposition with which the Federal Circuit may
have agreed, see 833 F.3d at 1374.

unsound practice, but not under its
golden parachute payments authority.

The Banks and FHFA agree that FHFA
has authority to prohibit or limit any
improper voluntary gift, through its
general supervisory authority.6 FHFA
believes it is important to review
payments, including gifts, to
terminating employees by a troubled
institution, as it is more likely that a
voluntary gift would be deemed
improper (for example, excessive,
abusive, or the result of an unsafe and
unsound practice) when made by a
troubled institution. By removing the
phrase “pursuant to an obligation of the
regulated entity”’ from the regulatory
‘““golden parachute payment” definition,
FHFA is clarifying the process for its
review of voluntary payments to
terminating employees by a troubled
institution before such payments are
made, to determine their propriety in
accordance with transparent regulatory
considerations.

FHFA also notes that other
amendments should limit the number of
gifts subject to its review, including rule
provisions permitting a small value gift
to an executive officer of a troubled
institution on a significant life event
such as retirement, permitting de
minimis payments to other affiliated
parties, and exempting payments
provided through a ‘“nondiscriminatory
benefit plan.” 7 Together, these
provisions are intended to balance
FHFA’s supervisory concern for gifts by
troubled institutions with the burden of
a prior review process. For these
reasons, FHFA is amending the rule as
proposed, by removing the phrase
“pursuant to an obligation of a regulated
entity” from the “golden parachute
payment” definition.

Section 1231.3(a), Golden Parachute
Payments and Agreements Requiring
FHFA Consent

FHFA proposed to retain the general
construct of the 2014 rule and will
continue to prohibit all golden
parachute payments and agreements
that are not exempt from or permitted
by the rule. Prohibited agreements or
payments may still be permitted by the
Director after review. The Banks
commented that this approach can
result in a “double approval”
requirement, which “creates uncertainty
for executives that the compensation

6 See generally, 12 U.S.C. 4511, 4513, and 4526,
citations to which are included in the rule’s
“authority” provision.

7FHFA intends to interpret “‘agreement,” as
defined in the rule, broadly where appropriate. For
example, FHFA may consider a written policy
governing a common practice to be an “agreement”
for purposes of the rule.

agreements they negotiated at the start
of employment may not be honored.”
The Banks suggested that “double
approval” be entirely removed from the
rule.

The Banks made a similar comment in
response to the 2013 Notice of Proposed
Rulemaking that resulted in the 2014
rule.8 As FHFA then responded, Section
4518(e) clearly permits FHFA to
prohibit or limit golden parachute
agreements and payments when a
regulated entity is a troubled institution,
and many policy reasons support the
approach of reviewing both agreements
(including plans) and associated
payments (e.g., a plan may be designed
to cover a class of employees, where
neither the regulated entity requesting
review nor FHFA knows the specific
employees who may, or will, ultimately
receive a termination payment; or the
financial condition of a troubled
institution may deteriorate after FHFA
consents to a plan as a golden parachute
agreement, but before payments are
made).®

It is also not clear that removing
“double approval” would create the
certainty desired: If an executive officer
entered into a compensation
arrangement prior to a Bank’s becoming
a troubled institution, but terminated
employment when the Bank was
troubled, even under a “single
approval” approach, FHFA review of
either the agreement (as entered into) or
the payment (as proposed to be made)
would be required. The Banks do not
suggest that FHFA could not prohibit or
limit either the agreement or the
payment at that time, although such a
prohibition or a limitation would clearly
disrupt the agreement the executive
officer reached with the Bank when
hired. FHFA also notes that its approach
is consistent with that taken by the FDIC
and the other federal banking agencies,
and thus may be familiar to prospective
employees of FHFA’s regulated
entities.1® For these reasons, FHFA is
retaining the construct of the 2014 rule
and will require a troubled institution to
submit agreements and payments that
are not exempt from or permitted by
operation of the rule to FHFA for prior
review and consent.

Section 1231.3(b), Exempt Golden
Parachute Payments and Agreements

1. Qualified Pension or Retirement
Plans

FHFA did not propose any change to
an exemption in the 2014 rule for
payments pursuant to any pension or

879 FR at 4396.
9Id. at 4396-97.
10 See 12 CFR 359.4(a)(1).



65286 Federal Register/Vol. 83,

No. 244 /Thursday, December 20, 2018/Rules and Regulations

retirement plan that is “qualified (or
intended within a reasonable period of
time to be qualified) under section 401
of the Internal Revenue Code of 1986
(26 U.S.C. 401).” That language
implements a statutory exemption and
was derived from a similar rule adopted
by the Federal Deposit Insurance
Corporation in 1996.1* Freddie Mac
commented, however, that although
employers previously were able to
obtain periodic Section 401
qualification determinations from the
Internal Revenue Service (IRS), the IRS
has curtailed its issuance of such
determinations. Now, certain plans may
not receive an IRS determination for
quite some time, if ever.12
Consequently, the phrase “within a
reasonable period of time” could limit
application of the exemption in an
unforeseen and unintended manner.
Freddie Mac requested FHFA
clarification that, in cases where a plan
that is intended to be qualified does not
have an associated IRS determination, it
will nonetheless be exempt from the
“golden parachute payment’ definition.

The statutory exemption that the 2014
rule implements is not conditioned on
an IRS determination of qualification,
but applies to a plan that “is qualified
(or is intended to be qualified).” 13 The
statutory exemption does not include
any timing constraint on any such
determination. On that basis, FHFA
believes “is intended to be” is best read
as referring to the employer’s intention
regarding the plan’s legal status, as
opposed to the employer’s intention to
obtain an IRS determination about the
plan’s legal status. Thus, the statutory
exemption covers both a plan that is
qualified and has received an IRS
determination and a plan that the
employer intends to be qualified under
section 401 (even without an IRS
determination). To reflect that scope,
FHFA has removed the phrase “within
a reasonable period of time” from the
rule, so that it now mirrors the statutory
exemption.14

2. Nondiscriminatory Benefit Plans

Nondiscriminatory employee plans
and programs. To implement a statutory
exemption for “other nondiscriminatory

11 Compare 12 U.S.C. 1828(k)(4)(C)(i) and
4518(e)(4)(C)(i); see also 61 FR 5,926, 5931 (Feb. 15,
1996).

12 See IRS Rev. Proc. 201637 (July 18, 2016).

1312 U.S.C. 4518(e)(4)(C)(i).

14]n the case that a plan that is intended to be
qualified is discovered to have failed to meet the
requirements for qualification, such as by receiving
such a determination from the IRS, then in order
to keep the exemption under the rule, the employer
would need to amend the plan to correct the error
and meet the requirements for qualification as soon
as reasonably practicable.

benefit plans,” FHFA proposed to
include an exemption for any benefit
plan that is a “nondiscriminatory
employee plan or program” in
accordance with IRS rules and
published guidance interpreting 26
U.S.C. 280G (Section 280G). Section
280G generally addresses the
calculation of an “‘excess” parachute
payment and exempts any
“nondiscriminatory employee plan or
program’ from that calculation. In
response to a question received, FHFA
wishes to clarify that requirements
necessary in order for a plan to qualify
as ‘“nondiscriminatory” for purposes of
Section 280G must be met in order for
the plan to be exempt from the “golden
parachute payment” definition. In other
words, it is not solely the type of plan
(e.g., a tuition assistance plan) that
triggers the exemption, but the fact that
the plan meets the IRS conditions and
requirements to be considered
“nondiscriminatory.” 15

Severance pay p;/ans. FHFA also
proposed to remove an exemption for
severance pay plans that met a rule
definition of “nondiscriminatory” (and
other conditions), based on its
experience implementing the 2014 rule.
Specifically, FHFA observed that the
market-based severance pay plans of its
regulated entities did not meet that
regulatory standard, and the failure to
meet it required FHFA to review all the
severance pay plans and payments of its
troubled institutions. Based on that
review, FHFA determined as a matter of
policy that severance pay plans and
payments should be subject to prior
review. FHFA also noted, however, that
a regulated entity could request an
exemption for any severance pay plan it
believes is in fact nondiscriminatory, as
Section 4518(e) provides a statutory
exemption for “nondiscriminatory
benefit plans.” Thus, removal of the
regulatory “nondiscriminatory”
definition would not eliminate the
possibility of an exemption for a
nondiscriminatory severance pay plan;
rather, it would remove a regulatory
definition that the plans reviewed by
FHFA did not meet.

The Banks commented on the value of
severance pay plans generally and
opposed removal of the definition of

15 For example, to be an exempt cafeteria plan
under 26 CFR 280G—1, the plan must not increase
benefits for officers or other highly compensated
participants. See 26 U.S.C. 125. Generally,
nondiscriminatory benefit plans would offer similar
benefits to all participants. FHFA intends the
exemption for any “nondiscriminatory employee
plan or program” to be self-executing, meaning the
regulated entities must determine whether their
benefit plans meet any conditions imposed by the
Internal Revenue Code or the IRS, in order for the
exemption to apply.

“nondiscriminatory.” They suggested
instead that FHFA retain a
“nondiscriminatory” definition but
amend it to include the types of
severance plans currently used at the
Banks or, as an alternative, exempt
severance for “rank-and-file”
employees. The Banks also requested
that severance pay plans (among other
types of plans and agreements) in effect
as of the date the rule is amended be
grandfathered, expressing the view that
Section 4518(e) does not support
“retroactive’” review.

FHFA agrees with the Banks that
severance plans are an important benefit
for retaining employees, and that
employee retention can be an
appropriate consideration for a troubled
institution.’¢ FHFA considered
amending the regulatory definition of
“nondiscriminatory” when developing
its proposed rule but was not able to
design a definition that both plausibly
expressed the “nondiscriminatory”
requirement and would operate to
exempt a current, market-based,
severance pay plan. As a practical
matter, these plans are intended to
provide greater benefits to higher-
ranking employees than to lower-
ranking ones, and thus are intended to
discriminate.1” Thus, FHFA does not
believe the Banks’ suggestion
(expanding the regulatory definition of
“nondiscriminatory” to include the
severance plans used by the regulated
entities) is workable.

FHFA also considered exempting
severance pay plans and payments as
they relate to lower-ranking employees
when developing the proposed rule.
Based on a number of policy
considerations (some of which are also
set forth in the proposal), FHFA
determined that a better approach
would be to require FHFA review of
severance pay plans and, if FHFA
consents to the plan, permit payments
to be made to employees other than
executive officers without FHFA review,
provided the regulated entity
determines, after appropriate due
diligence, that it is reasonably assured
the employee has not engaged in the
types of wrongdoing described in the

16 FHFA stated in the preamble to the proposal,
for example, that “an appropriately structured
severance pay plan could have a retentive effect on
employees that could be stabilizing as a troubled
institution works to improve its financial
condition.” 83 FR at 43808.

17 FHFA also observes that no regulated entity
amended its severance plan to meet the 2014 rule’s
“nondiscriminatory” definition. That could
demonstrate that even a troubled institution
believed having a market-based severance pay plan
was a more important business consideration than
obtaining the regulatory exemption that would have
applied.
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rule. This approach will reduce burdens
imposed on a troubled institution by the
2014 rule: It eliminates the requirement
to make a certification about employee
wrongdoing when submitting a plan for
review and eliminates the requirement
to submit a request for FHFA consent to
payment provided the regulated entity
meets the “reasonably assured”
standard, following appropriate due
diligence. FHFA also believes that
amendments to the 2014 rule related to
assessing possible wrongdoing by
employees will further reduce burden.
Specifically, FHFA is clarifying both the
standard that must be met (“‘reasonably
assured”) and the type of inquiry
expected (appropriate due diligence,
considering the level and
responsibilities of the employee). FHFA
recognizes that minimal due diligence
may be appropriate in some cases,
considering the types of wrongdoing set
forth in the rule and the responsibilities
of some employees who may be eligible
for severance pay.

FHFA also clarifies that it does not
object to the 2014 rule’s definition of
“nondiscriminatory” as a standard for
nondiscrimination in a severance pay
plan. If a severance pay plan of a
troubled institution is structured to
meet that definition—or any other
plausible standard for
“nondiscriminatory”’—that regulated
entity may request an exemption for the
plan based on its “nondiscriminatory”
nature. Because there is a statutory
exemption for “nondiscriminatory
benefit plans,” the rule as amended
acknowledges that a troubled institution
may request an exemption for any
benefit plan on the basis that it is
“nondiscriminatory.” If FHFA agrees
with the regulated entity’s supported
assertion that a benefit plan, including
a severance pay plan, is
“nondiscriminatory,” that plan, and
payments pursuant to it, will be exempt.

Finally, FHFA does not agree that
Section 4518(e) does not support review
of plans and agreements in effect when
a regulation is adopted or amended. The
Banks made a similar comment in 2013,
prior to FHFA’s adoption of the 2014
rule, which FHFA addressed at that
time.18 FHFA’s view on the statutory
authority and responsibility it was given
by Congress has not changed. Where a
rule providing for FHFA review of and
consent to golden parachute payments
and agreements has been in place since
early 2014, and FHFA is not now
establishing a stricter standard for
review of such plans or agreements, it
is particularly difficult to see how a
“retroactive” analysis would be applied.

1879 FR at 4395-6.

Consequently, plans and agreements in
place as of the effective date of the rule
amendments are not grandfathered and
will be subject to the rule provisions.

Section 1231.3(c), Agreements for
Which FHFA Consent Is Not Required

Plans directed by the Director. FHFA
proposed to amend the 2014 rule to
permit plans or agreements that provide
for termination payments to affiliated
parties of a troubled institution without
FHFA review, when such arrangements
are established or directed by FHFA
acting as conservator or receiver or
otherwise pursuant to authority
conferred by 12 U.S.C. 4617. FHFA
received a question about application of
that provision, specifically, whether it
was intended to permit every
arrangement established after FHFA was
appointed conservator or receiver. The
questioner noted that any arrangement
of the regulated entity established after
FHFA was appointed conservator or
receiver could be construed as
“‘established or directed by FHFA acting
as conservator or receiver’ because,
pursuant to 12 U.S.C. 4617, when
appointed conservator or receiver,
FHFA succeeds to all rights, titles,
powers and privileges of the regulated
entity, with all the powers of its
shareholders, officers, and directors,
and to all of the assets of the regulated
entity. That construction was not
intended (nor, FHFA believes, is it a fair
interpretation of the rulemaking as a
whole, since such a construction would
result in the rule applying almost
exclusively to a regulated entity in
troubled condition but not to a regulated
entity for which a conservator or
receiver has been appointed, and would
have been discussed in that context; nor
is it a fully accurate interpretation of the
relationship between the conservator
and the Enterprises’ boards and
management.19) To avoid any future
confusion, however, FHFA has added
the word “‘expressly,” which it always
viewed as implied, to provisions
permitting the arrangements established
or directed by the Director acting
pursuant to authority conferred by 12
U.S.C. 4617, without FHFA prior review
or consent.

De minimis amount. FHFA proposed
to permit a troubled institution to enter
into an agreement to make a golden
parachute payment to an affiliated party
other than an executive officer without
FHFA review and consent, and without
the due diligence otherwise required,
where the amount of the payment, when

19 See Responsibilities of Boards of Directors,
Corporate Practices and Corporate Governance
Matters, 80 FR 72328 n.2 (Nov. 19, 2015).

aggregated with other golden parachute
payments, does not exceed $2,500.
FHFA also noted that a higher or lower
amount than the proposal’s cap of
$2,500 could be supported. Freddie Mac
and the Banks each commented on this
proposal, generally supporting the
concept of permitting de minimis
payments while requesting that the de
minimis amount be increased from
$2,500 to $5,000.

As an alternative to increasing the de
minimis amount, Freddie Mac suggested
exempting all golden parachute
payments paid to employees of a certain
level and below. Freddie Mac suggested
a level of employee, based on its
employment structure, to whom it
believed payments would not be subject
to FHFA review, but also acknowledged
that different regulated entities would
have different employee structures.
Freddie Mac suggested that FHFA could
determine the appropriate level of
employee for such an exemption at the
time the regulated entity becomes a
troubled institution.

When developing the proposed rule,
FHFA staff considered a de minimis
amount of $5,000, which is the amount
of a de minimis exemption provided by
the FDIC in guidance on application of
its similar rule.20 FHFA staff selected
$2,500 because, should one of FHFA’s
regulated entities become troubled,
FHFA does not have access to a
privately funded, FHFA-administered
insurance fund, in contrast to the FDIC
with regard to insured depository
institutions. On further consideration,
however, FHFA believes that increasing
the amount to $5,000 will not materially
change the presumption stated in the
preamble to the proposed rule, that a
non-executive-officer affiliated party
receiving such a de minimis amount
upon separation either was not in a
position to materially affect the
financial condition of the regulated
entity or engage in certain types of
wrongdoing listed in the rule or, if the
affiliated party was in such a position,
the payment does not settle a claim
involving such wrongdoing. For this
reason, FHFA has increased the de
minimis cap in the final rule to $5,000.

In contrast, FHFA believes Freddie
Mac’s suggestion to exempt all golden
parachute payments to all employees
below a certain level would not be
appropriate. It would be difficult for
FHFA to establish, by rule, a level of
employee for which there is no value in
reviewing golden parachute payments,
regardless of the size of the payment. To
do so would require reasonable

20 See FDIC Guidance on Golden Parachute
Applications, FIL Letter 66—-2010 (Oct. 14, 2010).
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confidence that, among other things, an
employee at or below that level could
not engage in the types of wrongdoing
set forth in the rule. While as a general
matter the level of an employee can be
an indicator of the extent of the
employee’s ability to affect a company,
due diligence to determine whether the
types of wrongdoing listed in the rule
have occurred can still be important.
For example, lower-level employees still
have the ability to cause material harm
to a company (such as reputational
harm and technological sabotage) and
may still receive substantial settlement
payments. For those reasons, FHFA
believes that the amount of the
payment, rather than the level of the
employee, serves as a better proxy for
identifying instances where the burden
of review, including due diligence, is
not warranted. FHFA believes that the
proposed approach, which would
reduce burden by permitting smaller
value payments to employees (and other
affiliated parties) who are not executive
officers, strikes the appropriate balance
of administrative and policy
considerations.

Section 1231.3(d), Payments for Which
FHFA Consent Is Not Required

FHFA proposed to permit some
golden parachute payments to be made
to an affiliated party other than an
executive officer without FHFA prior
review and consent. The Banks
suggested a change to the proposed rule
text for clarity and readability (to
modify an introductory phrase to read
“To an affiliated party who is not an
executive officer, where:”). FHFA agrees
that this change improves clarity of the
rule, and has changed the text as
suggested.

Section 1231.3(e), Required Due
Diligence Review and Standard

FHFA proposed to require a troubled
institution that concludes, after
appropriate due diligence, that it is not
“‘reasonably assured” the affiliated party
has not engaged in the listed types of
wrongdoing to provide notice of its
concerns to FHFA, even if the regulated
entity does not enter into an agreement
or make a payment to the affiliated
party. The Banks objected to the
proposed notice requirement as
unnecessary, possibly jeopardizing the
attorney-client privilege of the regulated
entity, and possibly “chilling” the
regulated entity’s ability to enter into
individually negotiated settlement
agreements and other types of severance
arrangements.

FHFA intends the notice to provide
factual information about the possible
wrongdoing in which the troubled

institution believes the affiliated party
may have engaged. FHFA did not intend
the notice to include communications to
or from lawyers, and thus does not
believe it will implicate any attorney-
client privilege. If FHFA has additional
questions about a specific situation that
may implicate any attorney-client
privileged communications, FHFA
expects to work with the troubled
institution to avoid any possible waiver,
based on the particular facts and
circumstances of the matter at hand.

Section 1231.3(f), Factors for Director
Consideration.

Based on the legislative history of
Section 4518(e) and FHFA’s experience
administering the 2014 rule, FHFA
proposed adding whether a golden
parachute payment or agreement is
“excessive or abusive or threatens the
financial condition of the troubled
institution” to listed factors for the
Director’s consideration. The Banks
requested that FHFA clarify the terms
“excessive” and ‘“‘abusive.”

What constitutes “‘excessive” or
‘“abusive” will depend on the
circumstances of the agreement or
payment, considering the particular
troubled institution, its condition, the
affiliated party to whom payment would
be made, the amount of any payment
proposed to be made, and the
circumstances surrounding any
agreement or plan governing payment.
For that reason, FHFA does not believe
it is possible to define those terms by
rule in a manner that would expand on
or illuminate their plain meaning. FHFA
notes that this is only one factor among
others for the Director to consider when
determining whether to prohibit or limit
a golden parachute payment.

Impact of Rule Amendments on Existing
Plans

FHFA also wishes to clarify that plans
of a troubled institution to which FHFA
consented under the 2014 rule do not
need to be submitted again due to the
amendment of the rule, provided the
regulated entity is in the same condition
that caused it to be a troubled
institution when FHFA previously
consented to the plan. For example, if
one of the Enterprises is currently
operating a benefit plan to which FHFA
consented, or that FHFA has notified
the Enterprise was otherwise able to
continue in operation under the 2014
rule, that plan does not need to be
resubmitted simply because the rule is
being amended. The amendments
adopted do not suggest that consent it
has previously provided should now be
reconsidered, and avoiding unnecessary
resubmission of plans furthers FHFA’s

desire to reduce regulatory burden. On
the other hand, payments to be made
after the effective date of the rule
amendments are subject to the rule as
amended, and must be submitted for
review if review is required by the rule.

IIL. Consideration of Differences
Between the Banks and the Enterprises

Section 1313(f) of the Safety and
Soundness Act (12 U.S.C. 4513(f)), as
amended by section 1201 of HERA,
requires the Director, when
promulgating regulations relating to the
Banks, to consider the differences
between the Banks and the Enterprises
with respect to the Banks’ cooperative
ownership structure, mission of
providing liquidity to members,
affordable housing and community
development mission, capital structure,
and joint and several liability. The
Director may also consider any other
differences that are deemed appropriate.

In preparing this final rule, the
Director considered the differences
between the Banks and the Enterprises
as they relate to the above factors, and
determined that the amendments in the
final rule are neutral regarding the
statutory factors. In the proposed rule,
FHFA requested comments from the
public regarding whether differences
related to these factors should result in
any revisions to the proposed rule. No
significant relevant comments were
received.

IV. Paperwork Reduction Act

The final rule does not contain any
information collection requirement that
requires the approval of the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act (44 U.S.C.
3501 et seq.). Therefore, FHFA has not
submitted any information to OMB for
review.

V. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses, or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
analysis need not be undertaken if the
agency has certified that the regulation
will not have a significant economic
impact on a substantial number of small
entities. 5 U.S.C. 605(b). FHFA has
considered the impact of this final rule
under the Regulatory Flexibility Act.
The General Counsel of FHFA certifies
that this final rule will not have a
significant economic impact on a
substantial number of small entities
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because the regulation applies only to
the regulated entities, which are not
small entities for purposes of the
Regulatory Flexibility Act.

VI. Congressional Review Act

In accordance with the Congressional
Review Act,2! FHFA has determined
that this final rule is not a major rule
and has verified this determination with
the OMB. See 5 U.S.C. 504(2).

List of Subjects in 12 CFR Part 1231

Golden parachutes, Government
sponsored enterprises, Indemnification
payments.

Accordingly, for the reasons stated in
the SUPPLEMENTARY INFORMATION, and
under the authority of 12 U.S.C. 4511,
4513, 4517, 4518, 4518a, and 4526,
FHFA amends part 1231 of subchapter
B of chapter XII of Title 12 of the Code
of Federal Regulations as follows:

PART 1231—GOLDEN PARACHUTE
AND INDEMNIFICATION PAYMENTS

m 1. The authority citation for part 1231
is revised to read as follows:

Authority: 12 U.S.C. 4511, 4513, 4517,
4518, 4518a, 4526, and 4617.

m 2. Revise § 1231.1 to read as follows:

§1231.1 Purpose.

The purpose of this part is to
implement section 1318(e) of the Safety
and Soundness Act (12 U.S.C. 4518(e))
by setting forth the factors that the
Director will take into consideration in
determining whether to limit or prohibit
golden parachute payments and
agreements and by setting forth
conditions for prohibited and
permissible indemnification payments
that regulated entities and the Office of
Finance (OF) may make to affiliated
parties.

m 3. Revise § 1231.2 to read as follows:

§1231.2 Definitions.

The following definitions apply to the
terms used in this part:

Affiliated party means:

(1) With respect to a golden parachute
payment:

(i) Any director, officer, or employee
of a regulated entity or the OF; and

(ii) Any other person as determined
by the Director (by regulation or on a
case-by-case basis) who participates or
participated in the conduct of the affairs
of the regulated entity or the OF,
provided that a member of a Federal
Home Loan Bank shall not be deemed
to have participated in the affairs of that
Federal Home Loan Bank solely by
virtue of being a shareholder of, and

21 See 5 U.S.C. 804(2).

obtaining advances from, that Federal
Home Loan Bank; and

(2) With respect to an indemnification
payment:

(i) By the OF, any director, officer, or
manager of the OF; and

(ii) By a regulated entity:

(A) Any director, officer, employee, or
controlling stockholder of, or agent for,
a regulated entity;

(B) Any shareholder, affiliate,
consultant, or joint venture partner of a
regulated entity, and any other person
as determined by the Director (by
regulation or on a case-by-case basis)
that participates in the conduct of the
affairs of a regulated entity, provided
that a member of a Federal Home Loan
Bank shall not be deemed to have
participated in the affairs of that Federal
Home Loan Bank solely by virtue of
being a shareholder of, and obtaining
advances from, that Federal Home Loan
Bank;

(C) Any independent contractor for a
regulated entity (including any attorney,
appraiser, or accountant) if:

(1) The independent contractor
knowingly or recklessly participates in
any violation of any law or regulation,
any breach of fiduciary duty, or any
unsafe or unsound practice; and

(2) Such violation, breach, or practice
caused, or is likely to cause, more than
a minimal financial loss to, or a
significant adverse effect on, the
regulated entity; or

(D) Any not-for-profit corporation that
receives its principal funding, on an
ongoing basis, from any regulated entity.

Agreement means, with respect to a
golden parachute payment, any plan,
contract, arrangement, or other
statement setting forth conditions for
any payment by a regulated entity or the
OF to an affiliated party.

Bona fide deferred compensation plan
or arrangement means any plan,
contract, agreement, or other
arrangement:

(1) Whereby an affiliated party
voluntarily elects to defer all or a
portion of the reasonable compensation,
wages, or fees paid for services rendered
which otherwise would have been paid
to such party at the time the services
were rendered (including a plan that
provides for the crediting of a
reasonable investment return on such
elective deferrals); or

(2) That is established as a
nonqualified deferred compensation or
supplemental retirement plan, other
than an elective deferral plan described
in paragraph (1) of this definition:

(1) Primarily for the purpose of
providing benefits for certain affiliated
parties in excess of the limitations on
contributions and benefits imposed by

sections 401(a)(17), 402(g), 415, or any
other applicable provision of the
Internal Revenue Code of 1986 (26
U.S.C. 401(a)(17), 402(g), 415); or

(ii) Primarily for the purpose of
providing supplemental retirement
benefits or other deferred compensation
for a select group of directors,
management, or highly compensated
employees; and

(3) In the case of any plans as
described in paragraphs (1) and (2) of
this definition, the following
requirements shall apply:

(i) The affiliated party has a vested
right, as defined under the applicable
plan document, at the time of
termination of employment to payments
under such plan;

(ii) Benefits under such plan are
accrued each period only for current or
prior service rendered to the employer
(except that an allowance may be made
for service with a predecessor
employer);

(iii) Any payment made pursuant to
such plan is not based on any
discretionary acceleration of vesting or
accrual of benefits which occurs at any
time later than one year prior to the
regulated entity or the OF becoming a
troubled institution;

(iv) The regulated entity or the OF has
previously recognized compensation
expense and accrued a liability for the
benefit payments according to GAAP, or
segregated or otherwise set aside assets
in a trust which may only be used to
pay plan benefits and related expenses,
except that the assets of such trust may
be available to satisfy claims of the
troubled institution’s creditors in the
case of insolvency; and

(v) Payments pursuant to such plans
shall not be in excess of the accrued
liability computed in accordance with
GAAP.

Executive officer means an ‘“‘executive
officer” as defined in 12 CFR 1230.2,
and includes any director, officer,
employee or other affiliated party whose
participation in the conduct of the
business of the regulated entity or the
OF has been determined by the Director
to be so substantial as to justify
treatment as an ‘‘executive officer.”

Golden parachute payment means
any payment in the nature of
compensation made by a troubled
institution for the benefit of any current
or former affiliated party that is
contingent on or provided in connection
with the termination of such party’s
primary employment or affiliation with
the troubled institution.

Indemnification payment means any
payment (or any agreement to make any
payment) by any regulated entity or the
OF for the benefit of any current or
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former affiliated party, to pay or
reimburse such person for any liability
or legal expense.

Individually negotiated settlement
agreement means an agreement that
settles a claim, or avoids a claim
reasonably anticipated to be brought,
against a troubled institution by an
affiliated party and involves a payment
in association with termination to, and
a release of claims by, the affiliated
party.

Liability or legal expense means—

(1) Any legal or other professional
expense incurred in connection with
any claim, proceeding, or action;

(2) The amount of, and any cost
incurred in connection with, any
settlement of any claim, proceeding, or
action; and

(3) The amount of, and any cost
incurred in connection with, any
judgment or penalty imposed with
respect to any claim, proceeding, or
action.

Payment means:

(1) Any direct or indirect transfer of
any funds or any asset;

(2) Any forgiveness of any debt or
other obligation;

(3) The conferring of any benefit,
including but not limited to stock
options and stock appreciation rights;
and

(4) Any segregation of any funds or
assets, the establishment or funding of
any trust or the purchase of or
arrangement for any letter of credit or
other instrument, for the purpose of
making, or pursuant to any agreement to
make, any payment on or after the date
on which such funds or assets are
segregated, or at the time of or after such
trust is established or letter of credit or
other instrument is made available,
without regard to whether the obligation
to make such payment is contingent on:

(i) The determination, after such date,
of the liability for the payment of such
amount; or

(ii) The liquidation, after such date, of
the amount of such payment.

Permitted means, with regard to any
agreement, that the agreement either
does not require the Director’s consent
under this part or has received the
Director’s consent in accordance with
this part.

Troubled institution means a
regulated entity or the OF that is:

(1) Insolvent;

(2) In conservatorship or receivership;

(3) Subject to a cease-and-desist order
or written agreement issued by FHFA
that requires action to improve its
financial condition or is subject to a
proceeding initiated by the Director,
which contemplates the issuance of an
order that requires action to improve its

financial condition, unless otherwise
informed in writing by FHFA;

(4) Assigned a composite rating of 4
or 5 by FHFA under its CAMELSO
examination rating system as it may be
revised from time to time;

(5) Informed in writing by the Director
that it is a troubled institution for
purposes of the requirements of this part
on the basis of the most recent report of
examination or other information
available to FHFA, on account of its
financial condition, risk profile, or
management deficiencies; or

(6) In contemplation of the occurrence
of an event described in paragraphs (1)
through (5) of this definition. A
regulated entity or the OF is subject to
a rebuttable presumption that it is in
contemplation of the occurrence of such
an event during the 90 day period
preceding such occurrence.

m 4. Revise §1231.3 to read as follows:

§1231.3 Golden parachute payments and
agreements.

(a) In general, FHFA consent is
required. No troubled institution shall
make or agree to make any golden
parachute payment without the
Director’s consent, except as provided
in this part.

(b) Exempt agreements and payments.
The following agreements and
payments, including payments
associated with an agreement, are not
golden parachute agreements or
payments for purposes of this part and,
for that reason, may be made without
the Director’s consent:

(1) Any pension or retirement plan
that is qualified (or is intended to be
qualified) under section 401 of the
Internal Revenue Code of 1986 (26
U.S.C. 401);

(2) Any “employee welfare benefit
plan” as that term is defined in section
3(1) of the Employee Retirement Income
Security Act of 1974, as amended (29
U.S.C. 1002(1)), other than:

(i) Any deferred compensation plan or
arrangement; and

(ii) Any severance pay plan or
agreement;

(3) Any benefit plan that:

(i) Is a “nondiscriminatory employee
plan or program” for the purposes of
section 280G of the Internal Revenue
Code of 1986 (26 U.S.C. 280G) and
applicable regulations; or

(ii) Has been submitted to the Director
for review in accordance with this part
and that the Director has determined to
be nondiscriminatory, unless such a
plan is otherwise specifically addressed
by this part;

(4) Any “bona fide deferred
compensation plan or arrangement” as

defined in this part provided that the
plan:

(i) Was in effect for, and not
materially amended to increase benefits
payable thereunder (except for changes
required by law) within, the one-year
period prior to the regulated entity or
the OF becoming a troubled institution;
or

(ii) Has been determined to be
permissible by the Director;

(5) Any payment made by reason of:

(i) Death; or

(ii) Termination caused by disability
of the affiliated party; and

(6) Any severance or similar payment
that is required to be made pursuant to
a state statute that is applicable to all
employers within the appropriate
jurisdiction (with the exception of
employers that are exempt due to their
small number of employees or other
similar criteria).

(c) Golden parachute payment
agreements for which FHFA consent is
not required. A troubled institution may
enter into the following agreements to
make a golden parachute payment
without the Director’s consent:

(1) With any affiliated party where the
agreement is expressly directed or
established by the Director exercising
authority conferred by 12 U.S.C. 4617.

(2) With an affiliated party who is not
an executive officer where the
agreement:

(i) Is an individually negotiated
settlement agreement, and the
conditions of paragraph (e)(2) of this
section are met; or

(ii) Provides for a golden parachute
payment that, when aggregated with all
other golden parachute payments to the
affiliated party, does not exceed $5,000
(subject to any adjustment for inflation
pursuant to paragraph (g) of this
section).

(d) Golden parachute payments for
which FHFA consent is not required. A
troubled institution may make the
following golden parachute payments
without the Director’s consent:

(1) To any affiliated party where:

(i) The payment is required to be
made pursuant to a permitted
individually negotiated settlement
agreement; or

(ii) The Director previously consented
to such payment in a written notice to
the troubled institution (which may be
included in the Director’s consent to the
agreement), the payment is made in
accordance with a permitted agreement,
and the troubled institution has met any
conditions established by the Director
for making the payment.

(2) To an executive officer where the
payment recognizes a significant life
event and does not exceed $500 in value
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(subject to any adjustment for inflation
pursuant to paragraph (g) of this
section).

(3) To an affiliated party who is not
an executive officer, where:

(i) The payment is made in
accordance with a permitted agreement
and the conditions of paragraph (e)(2) of
this section are met; or

(ii) The payment when aggregated
with other golden parachute payments
to the affiliated party does not exceed
$5,000 (subject to any adjustment for
inflation pursuant to paragraph (g) of
this section).

(e) Required due diligence review; due
diligence standard—(1) Agreements and
payments where consent is requested. A
troubled institution making a request for
consent to enter into a golden parachute
payment agreement with, or to make a
golden parachute payment to, an
individual affiliated party shall conduct
due diligence appropriate to the level
and responsibility of the affiliated party
covered by the agreement or to whom
payment would be made, to determine
whether there is information, evidence,
documents, or other materials that
indicate there is a reasonable basis to
believe, at the time the request is
submitted, that the affiliated party:

(i) Has committed any fraudulent act
or omission, breach of trust or fiduciary
duty, or insider abuse with regard to the
regulated entity or the OF that is likely
to have a material adverse effect on the
regulated entity or the OF;

(ii) Is substantially responsible for the
regulated entity or the OF being a
troubled institution;

(iii) Has materially violated any
applicable Federal or State law or
regulation that has had or is likely to
have a material effect on the regulated
entity or the OF; or

(iv) Has violated or conspired to
violate sections 215, 657, 1006, 1014, or
1344 of title 18 of the United States
Code, or section 1341 or 1343 of such
title affecting a ““financial institution” as
the term is defined in title 18 of the
United States Code (18 U.S.C. 20).

(2) Agreements and payments
permitted without the Director’s
consent. No troubled institution shall
enter into an agreement pursuant to
paragraph (c)(2)(i) of this section or
make a payment pursuant to paragraph
(d)(3)(i) of this section unless it is
reasonably assured, following due
diligence in accordance with paragraph
(e)(1) of this section, that the affiliated
party to whom payment would be made
has not engaged in any of the actions
listed in paragraphs (e)(1)(i) through (iv)
of this section.

(3) Required notice to FHFA. If a
troubled institution determines it is

unable to enter into an agreement
pursuant to paragraph (c)(2)(i) of this
section or make a payment pursuant to
(d)(3)(i) of this section without the
Director’s consent because it cannot
meet the standard set forth in paragraph
(e)(2) of this section, and thereafter does
not request the Director’s consent to
make the payment, then the troubled
institution shall provide notice to FHFA
of each reason for which it cannot meet
the standard set forth in paragraph (e)(2)
of this section, within 15 business days
of its determination.

(f) Factors for Director consideration.
In making a determination under this
section, the Director may consider:

(1) Whether, and to what degree, the
affiliated party was in a position of
managerial or fiduciary responsibility;

(2) The length of time the affiliated
party was affiliated with the regulated
entity or the OF, and the degree to
which the proposed payment represents
a reasonable payment for services
rendered over the period of affiliation;

(3) Whether the golden parachute
payment would be made pursuant to an
employee benefit plan that is usual and
customary;

(4) Whether the golden parachute
payment or agreement is excessive or
abusive or threatens the financial
condition of the troubled institution;
and

(5) Any other factor the Director
determines relevant to the facts and
circumstances surrounding the golden
parachute payment or agreement,
including any fraudulent act or
omission, breach of fiduciary duty,
violation of law, rule, regulation, order,
or written agreement, and the level of
willful misconduct, breach of fiduciary
duty, and malfeasance on the part of the
affiliated party.

(g) Adjustment for inflation. Monetary
amounts set forth in this part may be
adjusted for inflation by increasing the
dollar amount set forth in this part by
the percentage, if any, by which the
Consumer Price Index for all-urban
consumers published by the Department
of Labor (“CPI-U”’) for December of the
calendar year preceding payment
exceeds the CPI-U for the month of
November 2018, with the resulting sum
rounded up to the nearest whole dollar.

m 5. Revise § 1231.5 to read as follows:

§1231.5 Applicability in the event of
receivership.

The provisions of this part, or any
consent or approval granted under the
provisions of this part by FHFA, shall
not in any way bind any receiver of a
regulated entity. Any consent or
approval granted under the provisions
of this part by FHFA shall not in any

way obligate FHFA as receiver to pay
any claim or obligation pursuant to any
golden parachute, severance,
indemnification, or other agreement, or
otherwise improve any claim of any
affiliated party on or against FHFA as
receiver. Nothing in this part may be
construed to permit the payment of
salary or any liability or legal expense
of an affiliated party contrary to section
1318(e)(3) of the Safety and Soundness
Act (12 U.S.C. 4518(e)(3)).

W 6. Revise § 1231.6 to read as follows:

§1231.6 Filing instructions.

(a) Scope. This section contains
procedures for requesting the consent of
the Director and for filing any notice,
where consent or notice is required by
§1231.3.

(b) Where to file. A troubled
institution must submit any request for
consent or notice required by § 1231.3 to
the Manager, Executive Compensation
Branch, or to such other person as
FHFA may direct.

(c) Content of a request for FHFA
consent. A request pursuant to §1231.3
must:

(1) Be in writing;

(2) State the reasons why the troubled
institution seeks to enter into the
agreement or make the payment;

(3) Identify the affiliated party or
describe of the class or group of
affiliated parties who would receive or
be eligible to receive payment;

(4) Include a copy of any agreement,
including any plan document, contract,
other agreement or policy regarding the
subject matter of the request;

(5) State the cost of the proposed
payment or payments, and the impact
on the capital and earnings of the
troubled institution;

(6) State the reasons why consent to
the agreement or payment, or to both the
agreement and payment, should be
granted;

(7) For any plan that the troubled
institution believes is a
nondiscriminatory benefit plan, other
than a plan covered by § 1231.3(b)(3)(i),
state the basis for the conclusion that
the plan is nondiscriminatory;

(8) For any bona fide deferred
compensation plan or arrangement, state
whether the plan would be exempt
under this part but for the fact that it
was either established or materially
amended to increase benefits payable
thereunder (except for changes required
by law) within the one-year period prior
to the regulated entity or the OF
becoming a troubled institution;

(9) For any agreement with an
individual affiliated party, or for any
payment, either:
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(i) State that the troubled institution
is reasonably assured that the affiliated
party has not engaged in any of the
actions listed in § 1231.3(e)(1)(i) through
(iv), or,

(ii) If the troubled institution is not
reasonably assured that the affiliated
party has not engaged in any of the
actions listed in § 1231.3(e)(1)(i) through
(iv) but nonetheless wishes to request
consent, describe the results of its due
diligence and, in light of those results,
the reason why consent to the
agreement or payment should be
granted.

(d) FHFA decision on a request. FHFA
shall provide the troubled institution
with written notice of the decision on a
request as soon as practicable after it is
rendered.

(e) Content of notice to FHFA. A
notice pursuant to § 1231.3(e)(3) must:

(1) Be in writing;

(2) Identify the affiliated party who
would receive or be eligible to receive
payment;

(3) Include a copy of any agreement
or policy regarding the subject matter of
the request; and

(4) State each reason why the troubled
institution cannot meet the standard set
forth in § 1231.3(e)(2).

(f) Waiver of form or content
requirements. FHFA may waive or
modify any requirement related to the
form or content of a request or notice,
in circumstances deemed appropriate by
FHFA.

(g) Additional information. FHFA
may request additional information at
any time during the processing of the
request or after receiving a notice.

Dated: December 14, 2018.
Melvin L. Watt,
Director, Federal Housing Finance Agency.
[FR Doc. 2018-27564 Filed 12—19-18; 8:45 am]
BILLING CODE 8070-01-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 774
[Docket No. 180918851-8851-01]
RIN 0694-AH64

Control of Military Electronic
Equipment and Other ltems the
President Determines No Longer
Warrant Control Under the United
States Munitions List (USML);
Correction

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule; correcting
amendments.

SUMMARY: The Bureau of Industry and
Security (BIS) is amending the Export
Administration Regulations (EAR) by
correcting two entries on the Commerce
Control List (CCL) that control Global
Navigation Satellite Systems (GNSS)
receiving equipment. It was brought to
BIS’ attention that it did not implement
controls over items that no longer
warrant control under the United States
Munitions List (USML) in a previous
published rule. This rule corrects that
error. BIS estimates that there will be 12
license applications submitted to BIS
annually as a result of this rule.

DATES: Effective date: This rule is
effective: December 20, 2018.

FOR FURTHER INFORMATION CONTACT:
Dennis Krepp, Office of National
Security and Technology Transfer
Controls, (202) 482—-1309,
dennis.krepp@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

On October 12, 2016, the Bureau of
Industry and Security (BIS) published a
rule in the Federal Register entitled
“Revisions to the Export Administration
Regulations (EAR): Control of Fire
Control, Laser, Imaging, and Guidance
Equipment the President Determines No
Longer Warrant Control Under the
United States Munitions List (USML)”
(81 FR 70320). This rule added to the
Commerce Control List military
electronics and related items the
President determined no longer warrant
control under the United States
Munitions List (USML) of the
International Traffic in Arms
Regulations (ITAR) (22 CFR 120-130).
BIS published the rule simultaneously
with a Department of State rule that
amended the list of articles controlled
by USML Category XII (22 CFR 121.1) to
control only those articles the President
had determined warrant control in that
category of the USML (81 FR 70340).
The BIS rule was supposed to change
the License Requirement section of
Export Control Classification Number
(ECCN) 7A005 to modify the CCL to
cover 7A005.b, Global Navigation
Satellite Systems (GNSS) receiving
equipment employing ‘adaptive antenna
systems’. This equipment was removed
from the USML. However, BIS
inadvertently did not update the CCL as
intended. The revisions described below
provide that this equipment is covered
by 7A005.b, and that items otherwise
subject to 7A005.a are subject to the
ITAR. In order to more clearly
distinguish the national security
controlled items from the missile
technology controlled items in ECCN
7A005, BIS is fully listing the MTCR

item 11.A.3 in the CCL under ECCN
7A105. Some of the items that this rule
lists in ECCN 7A105 would be fully or
partially subject to the ITAR were they
not listed on the CCL. Therefore, it is
very important for the public to employ
the order of review principles found in
Supplement No. 4 to part 774 of the
EAR to classify their item correctly.

Revision to ECCN 7A005

This correction rule amends the
License Requirements section of ECCN
7A005. The first amendment removes
the text “These items are “subject to the
ITAR” (see 22 CFR parts 120 through
130).” and adds in its place ‘“Reason for
Control: NS, MT and AT”. The second
amendment adds a License
Requirements table to indicate a license
requirement for national security (NS)
reasons for the export or reexport of
items listed in ECCN 7A005.b to all
countries that have an “X” in NS
Column 1 on the Commerce Country
Chart (see Supplement No. 1 to part 738
of the EAR), i.e., all countries, except
Canada. The table also includes a
license requirement for anti-terrorism
(AT) reasons for the export or reexport
of such items to countries that have an
“X”in AT Column 1 of the Commerce
Country Chart and for countries for
which the EAR indicates a license
requirement in a referenced section of
the EAR on the Commerce Country
Chart. Missile Technology (MT) controls
are also added to the License
Requirements table for ECCN 7A005.b
items that meet or exceed the
parameters of ECCN 7A105 when
exported or reexported to countries that
have an “X”” in MT Column 1 of the
Commerce Country Chart.

This rule also adds a License
Exception section; however, no list
based license exceptions will be
available for this item. Transaction-
based license exceptions or License
Exception STA may be available if the
transaction meets the criteria for any of
those license exceptions in part 740 of
the EAR.

The Related Control paragraph in
ECCN 7A005 is also amended. This rule
adds a reference to ECCN 7A611 in
paragraph (1) and revises the sentence
in paragraph (1) to improve readability.
It also replaces the current text of
paragraph (2) (“(2) See USML Category
XTI(d) for GNSS receiving equipment
subject to the ITAR.”) with the
following text: “See USML Category
XII(d) for GNSS receiving equipment
subject to the ITAR and USML Category
XI(c)(10) for antennae that are subject to
the ITAR.” Lastly, it adds paragraph (3)
to read as follows, ““(3) 7A005.a is
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“subject to the ITAR” (see 22 CFR parts
120 through 130).”

Revisions to ECCN 7A105

This rule revises the Heading of ECCN
7A105 by moving the parameter to the
Items paragraph in the List of Items
Controlled section, and adding a
reference to the List of Items Controlled
section for the parameters. This rule
replaces Related Control Note 2 with
three more specific Related Control
Notes. The MTCR Annex item 11.A.3
parameters are added to the Items
paragraph of the List of Items Controlled
section of ECCN 7A105. See the
background section of the preamble for
BIS’s rationale.

Export Control Reform Act of 2018

On August 13, 2018, the President
signed into law the John S. McCain
National Defense Authorization Act for
Fiscal Year 2019, which included the
Export Control Reform Act of 2018
(ECRA) (Title XVII, Subtitle B of Pub. L.
115—232) that provides the legal basis
for BIS’s principal authorities and
serves as the authority under which BIS
issues this rule. As set forth in Section
1768 of ECRA, all delegations, rules,
regulations, orders, determinations,
licenses, or other forms of
administrative action that have been
made, issued, conducted, or allowed to
become effective under the Export
Administration Act of 1979 (50 U.S.C.
4601 et seq.) (as in effect prior to August
13, 2018 and as continued in effect
pursuant to the International Emergency
Economic Powers Act (50 U.S.C. 1701 et
seq.) and Executive Order 13222 of
August 17, 2001, 3 CFR, 2001 Comp., p.
783 (2002), as amended by Executive
Order 13637 of March 8, 2013, 78 FR
16129 (March 13, 2013), and as
extended by the Notice of August 8,
2018, 83 FR 39871 (August 13, 2018)),
or the Export Administration
Regulations, and are in effect as of
August 13, 2018, shall continue in effect
according to their terms until modified,
superseded, set aside, or revoked under
the authority of ECRA.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,

and of promoting flexibility. This rule
has not been designated a “significant
regulatory action,” under section 3(f) of
Executive Order 12866. This rule is not
an Executive Order 13771 regulatory
action because this rule is not
significant under Executive Order
12866.

2. Pursuant to Section 1762 of the
Export Control Reform Act of 2018
(Title XVII, Subtitle B of Pub. L. 115—
232), which was included in the John S.
McCain National Defense Authorization
Act for Fiscal Year 2019, this action is
exempt from the Administrative
Procedure Act (5 U.S.C. 553)
requirements for notice of proposed
rulemaking, opportunity for public

participation and delay in effective date.

The analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et. seq.) are not applicable because no
general notice of proposed rulemaking
was required for this action.
Accordingly, no regulatory flexibility
analysis is required, and none has been
prepared.

3. Notwithstanding any other
provision of law, no person is required
to respond to, nor is subject to a penalty
for failure to comply with, a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by OMB under the following
control numbers: 0694—0088, 0694—
0122, 0694—0134, and 0694—0137.

4. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

List of Subjects in 15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

Accordingly, part 774 of the Export
Administration Regulations (15 CFR
parts 730 through 774) is amended as
follows:

PART 774—[AMENDED]

m 1. The authority citation for part 774
continues to read as follows:

Authority: Pub. L. 115-232, Title XVII,
Subtitle B; 50 U.S.C. 4601 et seq.; 50 U.S.C.
1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c, 22 U.S.C. 3201 et
seq.; 22 U.S.C. 6004; 42 U.S.C. 2139a; 15
U.S.C. 1824a; 50 U.S.C. 4305; 22 U.S.C. 7201
et seq.; 22 U.S.C. 7210; E.O. 13026, 61 FR
58767, 3 CFR, 1996 Gomp., p. 228; E.O.
13222, 66 FR 44025, 3 CFR, 2001 COInp., p.
783; Notice of August 8, 2018, 83 FR 39871
(August 13, 2018).

m 2. In Supplement No. 1, Category 7,
ECCN 7A005 is revised to read as
follows:

Supplement No. 1 to Part 774—The

Commerce Control List

* * * * *

7A005 Global Navigation Satellite Systems
(GNSS) receiving equipment having any
of the following (see List of Items
Controlled) and ‘““specially designed”
“components”’ therefor.

License Requirements
Reason for Control: NS, MT and AT

Country chart
Control(s) (See Supp. No. 1
to part 738)
NS applies to NS Column 1
7A005.b.
MT applies to com- MT Column 1
modities in
7A005.b that meet
or exceed the pa-
rameters of 7A105.
AT applies to AT Column 1
7A005.b.

List Based License Exceptions (See Part 740
for a description of all license exceptions)

LVS:N/A
GBS:N/A
CIV:N/A

List of Items Controlled

Related Controls: (1) See also ECCNs 7A105,
7A611 and 7A994. Commercially available
GNSS receivers do not typically employ
decryption or adaptive antennae and are
classified as 7A994. (2) See USML Category
XII(d) for GNSS receiving equipment
subject to the ITAR and USML Category
XI(c)(10) for antennae that are subject to
the ITAR. (3) Items that otherwise would
be covered by ECCN 7A005.a are ‘“‘subject
to the ITAR” (see 22 CFR parts 120 through
130).

Related Definitions: N/A

Items:

a. Employing a decryption algorithm
“specially designed” or modified for
government use to access the ranging code
for position and time; or

b. Employing ‘adaptive antenna systems’.

Note: 7A005.b does not apply to GNSS
receiving equipment that only uses
“components” designed to filter, switch, or
combine signals from multiple omni-
directional antennas that do not implement
adaptive antenna techniques.

Technical Note: For the purposes of
7A005.b ‘adaptive antenna systems’
dynamically generate one or more spatial
nulls in an antenna array pattern by signal
processing in the time domain or frequency
domain.

m 3. In Supplement No. 1, Category 7,
ECCN 7A105 is revised to read as
follows:

7A105 Receiving equipment for ‘navigation

satellite systems’, having any of the
following characteristics (see List of
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Items Controlled), and “specially
designed” “‘parts” and “components”
therefor.

License Requirements

Reason for Control: MT, AT

Country chart
Control(s) (See Supp. No. 1
to part 738)
MT applies to entire MT Column 1
entry.
AT applies to entire AT Column 1
entry.

List Based License Exceptions (See Part 740
for a description of all license exceptions)

LVS:N/A
GBS:N/A
CIV:N/A

List of Items Controlled

Related Controls: (1) See also 7A005, 7A611
and 7A994. (2) See USML Category XII(d)
for GNSS receiving equipment subject to
the ITAR and USML Category XI(c)(10) for
antennae that are subject to the ITAR. (3)
Items that otherwise would be covered by
ECCN 7A105.b.2 are “subject to the ITAR”
(see 22 CFR parts 120 through 130). (4) See
USML Category XII(d) for GPS receiving
equipment in 7A105.a, b.1 and b.3 that are
subject to the ITAR.

Related Definitions: ‘Navigation satellite
systems’ include Global Navigation
Satellite Systems (GNSS; e.g. GPS,
GLONASS, Galileo or BeiDou) and
Regional Navigation Satellite Systems
(RNSS; e.g. NavIC, QZSS).

Items:

a. Designed or modified for use in
“missiles”; or

b. Designed or modified for airborne
applications and having any of the following:

b.1. Capable of providing navigation
information at speeds in excess of 600 m/s;

b.2. Employing decryption, designed or
modified for military or governmental
services, to gain access to a ‘navigation
satellite system’ secure signal/data; or

b.3. Being “specially designed” to employ
anti-jam features (e.g., null steering antenna
or electronically steerable antenna) to
function in an environment of active or
passive countermeasures.

Note: 7A105.b.2 and 7A105.b.3 do not
control equipment designed for commercial,
civil or Safety of Life (e.g., data integrity,
flight safety) ‘navigation satellite system’
services.

* * * * *

Dated: December 17, 2018.
Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 2018-27542 Filed 12-19-18; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101
[Docket No. FDA-2000-N-0011]

Uniform Compliance Date for Food
Labeling Regulations

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA or we) is
establishing January 1, 2022, as the
uniform compliance date for food
labeling regulations that are published
on or after January 1, 2019, and on or
before December 31, 2020. We
periodically announce uniform
compliance dates for new food labeling
requirements to minimize the economic
impact of label changes.

DATES: This rule is effective December
20, 2018. Submit electronic or written
comments by February 19, 2019.
ADDRESSES: You may submit comments
as follows:

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.

¢ If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see ‘“Written/Paper
Submissions” and “Instructions”).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand Delivery/Courier (for
written/paper submissions): Dockets

Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

e For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2000-N-0011 for “Uniform Compliance
Date for Food Labeling Regulations.”
Received comments, those filed in a
timely manner (see ADDRESSES), will be
placed in the docket and, except for
those submitted as “Confidential
Submissions,” publicly viewable at
https://www.regulations.gov or at the
Dockets Management Staff between 9
a.m. and 4 p.m., Monday through
Friday.

¢ Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” We
will review this copy, including the
claimed confidential information, in our
consideration of comments. The second
copy, which will have the claimed
confidential information redacted/
blacked out, will be available for public
viewing and posted on https://
www.regulations.gov. Submit both
copies to the Dockets Management Staff.
If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you
must identify this information as
“confidential.” Any information marked
as “‘confidential”” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://www.gpo.gov/
fdsys/pkg/FR-2015-09-18/pdf/2015-
23389.pdf.

Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
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Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Philip L. Chao, Center for Food Safety
and Applied Nutrition (HFS-24), Food
and Drug Administration, 5001 Campus
Dr., College Park, MD 20740, 240-402—
2112.

SUPPLEMENTARY INFORMATION: We
periodically issue regulations requiring
changes in the labeling of food. If the
effective dates of these labeling changes
were not coordinated, the cumulative
economic impact on the food industry
of having to respond separately to each
change would be substantial. Therefore,
we periodically have announced
uniform compliance dates for new food
labeling requirements (see, e.g., the
Federal Register of October 19, 1984 (49
FR 41019); December 24, 1996 (61 FR
67710); December 27, 1996 (61 FR
68145); December 23, 1998 (63 FR
71015); November 20, 2000 (65 FR
69666); December 31, 2002 (67 FR
79851); December 21, 2006 (71 FR
76599); December 8, 2008 (73 FR
74349); December 15, 2010 (75 FR
78155); November 28, 2012 (77 FR
70885); December 10, 2014 (79 FR
73201); and November 25, 2016 (81 FR
85156)). Use of a uniform compliance
date provides for an orderly and
economical industry adjustment to new
labeling requirements by allowing
sufficient lead time to plan for the use
of existing label inventories and the
development of new labeling materials.

We have determined under 21 CFR
25.30(k) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

We have examined the impacts of the
final rule under Executive Order 12866,
Executive Order 13563, Executive Order
13771, the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4). Executive Orders 12866 and
13563 direct Agencies to assess all costs
and benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). Executive Order
13771 requires that the costs associated

with significant new regulations “‘shall,
to the extent permitted by law, be offset
by the elimination of existing costs
associated with at least two prior
regulations.” We believe that this final
rule is not a significant regulatory action
under Executive Order 12866.

The establishment of a uniform
compliance date does not in itself lead
to costs or benefits. We will assess the
costs and benefits of the uniform
compliance date in the regulatory
impact analyses of the labeling rules
that take effect at that date.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant economic impact of a rule on
small entities. Because the final rule
does not impose compliance costs on
small entities, we certify that the final
rule will not have a significant
economic impact on a substantial
number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before issuing ‘‘any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $150
million, using the most current (2017)
Implicit Price Deflator for the Gross
Domestic Product. We do not expect
this final rule to result in any 1-year
expenditure that would meet or exceed
this amount.

We have analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. We have
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, we
have concluded that the rule does not
contain policies that have federalism
implications as defined in the Executive
Order and, consequently, a federalism
summary impact statement is not
required.

This action is not intended to change
existing requirements for compliance
dates contained in final rules published
before January 1, 2019. Therefore, all
final rules published by FDA in the
Federal Register before January 1, 2019,
will still go into effect on the date stated
in the respective final rule. We generally
encourage industry to comply with new

labeling regulations as quickly as
feasible, however. Thus, when industry
members voluntarily change their
labels, it is appropriate that they
incorporate any new requirements that
have been published as final regulations
up to that time.

In rulemaking that began with
publication of a proposed rule on April
15, 1996 (61 FR 16422), and ended with
a final rule on December 24, 1996 (61
FR 67710) (together “the 1996
rulemaking”’), we provided notice and
an opportunity for comment on the
practice of establishing uniform
compliance dates by issuance of a final
rule announcing the date. We received
no comments objecting to this practice
during the 1996 rulemaking, nor have
we received comments objecting to this
practice since we published a uniform
compliance date on November 25, 2016
(81 FR 85156). Therefore, we find good
cause to dispense with issuance of a
proposed rule inviting comment on the
practice of establishing the uniform
compliance date because such prior
notice and comment are unnecessary.
Interested parties will have an
opportunity to comment on the
compliance date for each individual
food labeling regulation as part of the
rulemaking process for that regulation.
Consequently, FDA finds any further
advance notice and opportunity for
comment unnecessary for establishment
of the uniform compliance date.
Nonetheless, under 21 CFR 10.40(e)(1),
we are providing an opportunity for
comment on whether the uniform
compliance date established by this
final rule should be modified or
revoked.

In addition, we find good cause for
this final rule to become effective on the
date of publication of this action. A
delayed effective date is unnecessary in
this case because the establishment of a
uniform compliance date does not
impose any new regulatory
requirements on affected parties.
Instead, this final rule provides affected
parties with notice of our policy to
identify January 1, 2022, as the
compliance date for final food labeling
regulations that require changes in the
labeling of food products and that
publish on or after January 1, 2019, and
on or before December 31, 2020, unless
special circumstances justify a different
compliance date. Thus, affected parties
do not need time to prepare before the
rule takes effect. Therefore, we find
good cause for this final rule to become
effective on the date of publication of
this action.

The new uniform compliance date
will apply only to final FDA food
labeling regulations that require changes



65296 Federal Register/Vol. 83,

No. 244 /Thursday, December 20, 2018/Rules and Regulations

in the labeling of food products and that
publish on or after January 1, 2019, and
on or before December 31, 2020. Those
regulations will specifically identify
January 1, 2022, as their compliance
date. All food products subject to the
January 1, 2022, compliance date must
comply with the appropriate regulations
when initially introduced into interstate
commerce on or after January 1, 2022.
If any food labeling regulation involves
special circumstances that justify a
compliance date other than January 1,
2022, we will determine for that
regulation an appropriate compliance
date, which will be specified when the
final regulation is published.

Dated: December 13, 2018.
Scott Gottlieb,
Commissioner of Food and Drugs.
[FR Doc. 2018-27429 Filed 12-19-18; 8:45 am)]
BILLING CODE 4164-01-P

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Part 1630
[EEOC—2018-0004]
RIN 3046-ABO01

Removal of Final ADA Wellness Rule
Vacated by Court

AGENCY: Equal Employment
Opportunity Commission.
ACTION: Final rule.

SUMMARY: This final rule removes from
the Code of Federal Regulations a
section of the final rule published on
May 17, 2016, entitled “Regulations
Under the Americans With Disabilities
Act.” This action responds to a decision
of the U.S. District Court for the District
of Columbia that vacated the incentive
section of the ADA rule effective
January 1, 2019.

DATES: The action is effective on January
1, 2019.

FOR FURTHER INFORMATION CONTACT:
Christopher J. Kuczynski, (202) 663—
4665 (voice), christopher.kuczynski@
eeoc.gov; or Joyce Walker-Jones, (202)
663—7031 (voice); joyce.walker-jones@
eeoc.gov; or (202) 663-7026 (TTY).
SUPPLEMENTARY INFORMATION: On May
17, 2016, the Equal Employment
Opportunity Commission (EEOC)
published a final rule entitled
“Regulations Under the Americans With
Disabilities Act” under the authority of
Title I of the Americans with
Disabilities Act (ADA), 42 U.S.C.
12101-12117. 81 Federal Register
31126. The rule “provide[d] guidance
on the extent to which employers may

use incentives to encourage employees
to participate in wellness programs that
ask them to respond to disability-related
inquiries and/or undergo medical
examinations.”

On October 24, 2016, AARP filed a
complaint in the U.S. District Court for
the District of Columbia challenging the
incentive section of the ADA rule. On
August 22, 2017, the District Court
concluded that the Commission did not
provide sufficient reasoning to justify
the incentive limit adopted in the ADA
rule and remanded the rule to the EEOC
for reconsideration without vacating it.
Following a motion by AARP to alter or
amend the court’s summary judgment
order, the court issued an order vacating
the incentive section of the rule, 29 CFR
1630.14(d)(3), effective January 1, 2019.
AARPv. EEOC, D.D.C., No. 16-2113
(D.D.C. December 20, 2017). Consistent
with that decision, this rule removes the
incentive section of the ADA regulations
at 29 CFR 1630.14(d)(3).

This rule is not subject to the
requirement to provide public comment
because it falls under the good cause
exception at 5 U.S.C. 553(b)(B). The
good cause exception is satisfied when
notice and comment is “impracticable,
unnecessary, or contrary to the public
interest.”” Id. This rule is an
administrative step that implements the
court’s order vacating the incentive
section of the ADA rule. Additionally,
because this rule implements a court
order already in effect, the Commission
has good cause to waive the 30-day
effective date under 5 U.S.C. 553(d)(3).

List of Subjects in 29 CFR Part 1630

Administrative practice and
procedure, Equal employment
opportunity.

For the reasons set forth in the
preamble, under the authority of 42
U.S.C. 12101-12117, the Commission
amends chapter XIV of title 29 of the
Code of Federal Regulations as follows:

PART 1630—REGULATIONS TO
IMPLEMENT THE EQUAL
EMPLOYMENT PROVISIONS OF THE
AMERICANS WITH DISABILITIES ACT

m 1. The authority citation for part 1630
continues to read as follows:

Authority: 42 U.S.C. 12116 and 12205a of
the Americans with Disabilities Act, as
amended.

§1630.14 [Amended]

m 2. Amend § 1630.14 by removing and
reserving paragraph (d)(3).

Dated: December 14, 2018.
Victoria A. Lipnic,

Acting Chair, U.S. Equal Employment
Opportunity Commission.

[FR Doc. 2018-27539 Filed 12—19-18; 8:45 am]
BILLING CODE 6570-01-P

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Part 1635

EEOC-2018-0005]

RIN 3046—-AB02

Removal of Final GINA Wellness Rule
Vacated by Court

AGENCY: Equal Employment
Opportunity Commission.
ACTION: Final rule.

SUMMARY: This final rule removes from
the Code of Federal Regulations a
section of the final rule published on
May 17, 2016, entitled, “Genetic
Information Nondiscrimination Act.”
This action responds to a decision of the
U.S. District Court for the District of
Columbia that vacated the incentive
section of the GINA rule effective
January 1, 2019.

DATES: The action is effective on January
1, 2019.

FOR FURTHER INFORMATION CONTACT:
Christopher J. Kuczynski, (202) 663—
4665 (voice), christopher.kuczynski@
eeoc.gov; or Kerry E. Leibig, (202) 663—
4516 (voice), kerry.leibig@eeoc.gov; or
(202) 663—7026 (TTY).

SUPPLEMENTARY INFORMATION: On May
17, 2016, the Equal Employment
Opportunity Commission (EEOC)
published a final rule entitled, “Genetic
Information Nondiscrimination Act”
under the authority of Title II of the
Genetic Information Nondiscrimination
Act of 2008 (GINA), 42 U.S.C. 2000ff-
2000ff-11. 81 Federal Register 31143.
The rule “addressed the extent to which
an employer may offer an inducement to
an employee for the employee’s spouse
to provide his or her current health
status information as part of a health
risk assessment (HRA) administered in
connection with an employee-sponsored
wellness program.” Id.

On October 24, 2016, AARP filed a
complaint in the U.S. District Court for
the District of Columbia challenging the
incentive section of the GINA rule. On
August 22, 2017, the District Court
concluded that the Commission did not
provide sufficient reasoning to justify
the incentive limit adopted in the GINA
rule and remanded the rule to the EEOC
for further consideration without
vacating it. Following a motion by
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AARRP to alter or amend the court’s
summary judgment order, the court
issued an order vacating the incentive
section of the rule, 29 CFR
1635.8(b)(2)(iii), effective January 1,
2019. AARPv. EEOC, D.D.C., No. 16—
2113 (D.D.C. Dec. 20, 2017). Consistent
with that decision, this rule removes the
incentive section of the GINA
regulations at 29 CFR 1635.8(b)(2)(iii).
This rule is not subject to the
requirement to provide public comment
because it falls under the good cause
exception at 5 U.S.C. 553(b)(B). The
good cause exception is satisfied when
notice and comment is “impracticable,
unnecessary, or contrary to the public
interest.” Id. This rule is an
administrative step that implements the
court’s order vacating the incentive
section of the GINA rule. Additionally,
because this rule implements a court
order already in effect, the Commission
has good cause to waive the 30-day
effective date under 5 U.S.C. 553(d)(3).

List of Subjects in 29 CFR Part 1635

Administrative practice and
procedure, Equal employment
opportunity.

For the reasons set forth in the
preamble, under the authority of 42
U.S.C. 2000ff—2000ff-11, the EEOC
amends chapter XIV of title 29 of the
Code of Federal Regulations as follows:

PART 1635—GENETIC INFORMATION
NONDISCRIMINATION ACT OF 2008

m 1. The authority citation for part 1635
continues to read as follows:

Authority: 29 U.S.C. 2000ff.

§1635.8 [Amended]
m 2. Amend § 1635.8 by removing and
reserving paragraph (b)(2)(iii).
Dated: December 14, 2018.
Victoria A. Lipnic,

Acting Chair, U.S. Equal Employment
Opportunity Commission.

[FR Doc. 2018-27538 Filed 12—19-18; 8:45 am]
BILLING CODE 6570-01-P

DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Part 270

Availability of Records

AGENCY: Bureau of the Fiscal Service,
Fiscal Service, Treasury.
ACTION: Final rule.

SUMMARY: The United States Department
of the Treasury (Treasury), Bureau of the
Fiscal Service, is streamlining its

regulations by removing regulations that
are no longer necessary because they are
duplicative of other existing regulations,
and do not add any substantive
requirements, limitations, or
instructions to Treasury’s regulations.
DATES: Effective December 20, 2018.
ADDRESSES: You can download this final
rule at the following internet addresses:
http://www.regulations.gov, http://
www.gpo.gov, or http://
www.fiscal.treasury.gov.

FOR FURTHER INFORMATION CONTACT:
Thomas Kearns, Attorney-Advisor,
Office of the Chief Counsel, (202) 874—
7036.

SUPPLEMENTARY INFORMATION:

I. Background

On February 24, 2017, the President
issued Executive Order 13777,
Enforcing the Regulatory Reform
Agenda (82 FR 12285). E.O. 13777
directed each agency to establish a
Regulatory Reform Task Force. Each
Regulatory Reform Task Force was
directed to review existing regulations
that: (i) Eliminate jobs, or inhibit job
creation; (ii) are outdated, unnecessary,
or ineffective; (iii) impose costs that
exceed benefits; (iv) create a serious
inconsistency or otherwise interfere
with regulatory reform initiatives and
policies; (v) are inconsistent with the
requirements of the Information Quality
Act (section 515 of the Treasury and
General Government Appropriations
Act of 2001) or OMB Information
Quality Guidance issued pursuant to
that provision; or (vi) derive from or
implement Executive Orders or other
Presidential directives that have been
subsequently rescinded or substantially
modified.

II. Explanation of Provisions

Treasury is eliminating Bureau of the
Fiscal Service regulations that it has
determined are duplicative and
unnecessary. These regulations,
published at 31 CFR part 270, govern
the availability of records, materials and
information to be made available to the
public, in accordance with the Freedom
of Information Act, 5 U.S.C. 552. These
regulations operate in accordance with
the definitions, procedures, and other
provisions of the regulations regarding
the Disclosure of Records of the Office
of the Secretary and of other bureaus
and offices of the Treasury Department,
published as part 1 of title 31 of the
Code of Federal Regulations. The rule
found at 31 CFR part 270 is unnecessary
because it does not add any substantive
requirements, limitations, or
instructions to the Treasury Department
regulations and the appendices thereto.

Accordingly, the regulations in 31 CFR
part 270 are being removed.

III. Procedural Requirements

A. Administrative Procedure Act

The Administrative Procedure Act
(APA) generally requires agencies to
publish a notice of proposed rulemaking
in the Federal Register and provide
interested persons the opportunity to
submit comments. 5 U.S.C. 553(b) and
(c). The APA provides an exception to
this prior notice and comment
requirement for “rules of agency
organization, procedure, or practice.” 5
U.S.C. 553(b)(A). This final rule is a
procedural rule promulgated for agency
efficiency purposes. Treasury is
removing duplicative and unnecessary
regulations, the removal of which will
not affect the substantive rights or
interests of the public.

The APA also provides an exception
from notice and comment procedures
when an agency finds for good cause
that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” 5 U.S.C.
553(b)(B). Treasury finds good cause to
issue this rule without prior notice or
comment, because such procedures are
unnecessary. The removal of these
regulations will have no substantive
effect on the public because the
regulations are duplicative of other
existing regulations, and their removal
will not affect the substantive rights or
interests of the public.

Further, the APA generally requires
that substantive rules incorporate a 30-
day delayed effective date. 5 U.S.C.
553(d). This final rule, however, is
merely procedural and promulgated for
agency efficiency purposes, and does
not impose substantive requirements on,
nor affect the interests of, the public.
Therefore, pursuant to 5 U.S.C.
553(d)(3), Treasury finds for good cause
that a delayed effective date is
unnecessary.

B. Congressional Review Act (CRA)

This rule is not a major rule pursuant
to the CRA, 5 U.S.C. 801 et seq. It is not
expected to lead to any of the results
listed in 5 U.S.C. 804(2). This rule may
take immediate effect after we submit a
copy of it to Congress and the
Comptroller General.

C. Paperwork Reduction Act (PRA)

There is no new collection of
information contained in this final rule
that would be subject to the PRA, 44
U.S.C. 3501 et seq. Under the PRA, an
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a valid OMB control number.
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D. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., does not apply to this
rule because, pursuant to 5 U.S.C.
553(a)(2), issuance does not require
notice and opportunity for public
comment. Nonetheless, this rule will
not have a significant economic impact
on a substantial number of small
entities.

E. Executive Order 12866

This rule is not a significant
regulatory action pursuant to Executive
Order 12866.

List of Subjects in 31 CFR Part 270

Records, availability of records and
information, requests for records,
Freedom of Information Act.

Amendments to the Regulations

PART 270—[REMOVED AND
RESERVED]

m Accordingly, under the authority of 5
U.S.C. 552, 31 CFR part 270 is removed
and reserved.

David A. Lebryk,
Fiscal Assistant Secretary.

[FR Doc. 2018-27546 Filed 12—19-18; 8:45 am]
BILLING CODE 4810-AS-P

DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Parts 317 and 358

Regulations Governing United States
Securities

AGENCY: Bureau of the Fiscal Service,
Fiscal Service, Treasury.

ACTION: Final rule.

SUMMARY: The United States Department
of the Treasury, Bureau of the Fiscal
Service, is streamlining its securities
regulations by removing regulations that
are no longer necessary because they do
not have any current or future
applicability.

DATES: Effective December 20, 2018.

ADDRESSES: You can download this final
rule at the following internet addresses:
http://www.regulations.gov, http://
www.gpo.gov, or http://
www.fiscal.treasury.gov.

FOR FURTHER INFORMATION CONTACT: Lisa
Martin, Attorney-Advisor, Office of the
Chief Counsel, (304) 480—8697.

SUPPLEMENTARY INFORMATION:

I. Background

On February 24, 2017, the President
issued Executive Order 13777,
Enforcing the Regulatory Reform
Agenda (82 FR 12285). E.O. 13777
directed each agency to establish a
Regulatory Reform Task Force. Each
Regulatory Reform Task Force was
directed to review existing regulations
that: (i) Eliminate jobs, or inhibit job
creation; (ii) are outdated, unnecessary,
or ineffective; (iii) impose costs that
exceed benefits; (iv) create a serious
inconsistency or otherwise interfere
with regulatory reform initiatives and
policies; (v) are inconsistent with the
requirements of the Information Quality
Act (section 515 of the Treasury and
General Government Appropriations
Act of 2001) or OMB Information
Quality Guidance issued pursuant to
that provision; or (vi) derive from or
implement Executive Orders or other
Presidential directives that have been
subsequently rescinded or substantially
modified.

II. Explanation of Provisions

In this rulemaking, the Department of
the Treasury (Treasury) is eliminating
two categories of securities regulations
that are no longer necessary. The first
category, published at 31 CFR part 317,
governs the manner in which an
organization may qualify and act as an
agent for the sale and issue of Series EE
and Series I United States Savings
Bonds. These regulations are
unnecessary because Treasury stopped
selling savings bonds at financial
institutions in January 2012 and no
longer issues savings bonds through
issuing agents. The second category,
published at 31 CFR part 358, governs
the conversion of stripped bearer
securities into book-entry securities that
can be held in commercial book-entry
accounts with brokers and financial
institutions. These regulations are
unnecessary because the last bearer
security eligible for conversion was
called in November 2006, and the
conversion program has ended.
Accordingly, the regulations in parts
317 and 358 are being removed.

III. Procedural Requirements
A. Administrative Procedure Act (APA)

Because this rule relates to United
States securities, which are contracts
between Treasury and the owner of the
security, this rule falls within the
contract exception to the APA at 5

U.S.C. 553(a)(2). Notice and comment
rulemaking is not required.

B. Congressional Review Act (CRA)

This rule is not a major rule pursuant
to the CRA, 5 U.S.C. 801 et seq. It is not
expected to lead to any of the results
listed in 5 U.S.C. 804(2). This rule may
take immediate effect after we submit a
copy of it to Congress and the
Comptroller General.

C. Paperwork Reduction Act (PRA)

There is no new collection of
information contained in this final rule
that would be subject to the PRA, 44
U.S.C. 3501 et seq. Under the PRA, an
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a valid OMB control number.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., does not apply to this
rule because, pursuant to 5 U.S.C.
553(a)(2), issuance does not require
notice and opportunity for public
comment. Nonetheless, this rule will
not have a significant economic impact
on a substantial number of small
entities.

E. Executive Order 12866

This rule is not a significant
regulatory action pursuant to Executive
Order 12866.

List of Subjects
31 CFR Part 317

Government securities, Savings
bonds.

31 CFR Part 358
Government securities.
Amendments to the Regulations

Accordingly, under the authority of
31 U.S.C. 3121, 31 CFR chapter Il is
amended as follows:

PART 317—[REMOVED AND
RESERVED]

m 1. Part 317 is removed and reserved.

PART 358—[REMOVED AND
RESERVED]

m 2. Part 358 is removed and reserved.

David A. Lebryk,

Fiscal Assistant Secretary.

[FR Doc. 2018-27545 Filed 12—19-18; 8:45 am]
BILLING CODE 4810-AS-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
Docket No. USCG—-2018-0128]
RIN 1625—-AA09

Drawbridge Operation Regulation;
Ebey Slough, Marysville, WA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is modifying
the operating schedule that governs the
Burlington Northern Santa Fe Railroad
(BNSF) Bridge 38.3 across Ebey Slough,
mile 1.5, at Marysville, WA. The
modified schedule removes the bridge
operator at the subject drawbridge, and
will change from on-demand opening to
a four hour advance notice for opening.
DATES: This rule is effective January 22,
2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov. Type USCG—
2018-0128 in the “SEARCH” box and
click “SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Steven M. Fischer, Bridge
Administrator, Thirteenth Coast Guard
District Bridge Program Office,
telephone 206-220-7282; email d13-pf-
d13bridges@uscg.mil.

SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of Proposed Rulemaking

§ Section

U.S.C. United States Code

BNSF Burlington Northern Santa Fe
Railway

II. Background, Purpose and Legal
Basis

On March 12, 2018, we published a
NPRM entitled “Drawbridge Operation
Regulation; Ebey Slough, Marysville,
WA,” in the Federal Register (83 FR
12305). We received one comment on
this rule. This comment was received
May 8, 2018, and included several
objections. BNSF submitted a rebuttal to
us on June 1, 2018, addressing each
objection. We have read both submittals
from each party, and will discuss the
material herein.

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 499. BNSF

requested a change to the operating
schedule of the BNSF Railroad Bridge
38.3 across Ebey Slough, mile 1.5, in
order to save on operating costs for the
bridge. The regulation will allow BNSF
to operate without a bridge operator
attending the bridge until an opening
request has been received, and allow
BNSEF’s bridge operator to open the
swing span within four hours after
receiving a request for an opening.
Marine traffic on Ebey Slough consists
of vessels ranging from small pleasure
craft, small tribal fishing boats and
occasionally medium size pleasure
motor vessels.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority 33 U.S.C. 499. The
BNSF Bridge 38.3 across Ebey Slough,
mile 1.5, at Marysville, WA, currently
operates in accordance with 33 CFR
117.5. This bridge provides a vertical
clearance approximately 5 feet above
mean high water and approximately 16
feet above mean low water when in the
closed-to-navigation position. The Coast
Guard will add the vertical clearances in
the Coast Pilot. Vertical clearance in the
open-to-navigation position is
unlimited. During July 2017, a BNSF
supervisor contacted the District Bridge
Office via a phone call enquiring about
a rule change for the subject bridge due
to a low number of openings. In 2015,
the number of bridge openings was 128,
and each year afterward, the number of
openings have progressively been less.
The City of Maryville closed the only
marina upriver from the swing bridge in
2016, and that year the bridge opened
48 times, and most of those openings
were for relocating vessels leaving the
marina. At the time BNSF submitted a
rule change request in August 2017,
only two vessel opening requests were
received. However, after reviewing
updated bridge logs for this rule change,
we identified a total of five openings.
This rule change to request at least a
four hour notice to open the subject
bridge will lower operating cost, and the
waterway use supports this rule.

IV. Discussion of Comments, Changes
and the Final Rule

Part of the comment submitted stated
our NPRM was devoid of BNSF’s
written request. Our NPRMs do not
include the bridge owner’s written
request, and anyone may request a rule
change. The Coast Guard published the
NPRM based on facts open to public
comment, allowing ample opportunity
for review. The comment continues
with six objections, the following
addresses these objections with BNSF’s
rebuttal and our determination:

A. The commenter objects to removal
of the bridge tender on the basis that the
bridge tender performs routine day-to-
day maintenance and inspection,
assuring that the bridge operates as
intended. Without the bridge tender,
there are increased chances for
mechanical failure leading to a halt in
maritime traffic. USCG disagrees. The
bridge operator’s responsibility and/or
role to perform day-to-day routine
maintenance, inspection, repairs and in
ensuring the swing span will open is
irrespective of the mariner notice time
to open the bridge. In the event of a
mechanical failure, multiple BNSF
employees are available to respond,
including BNSF maintenance crews,
bridge and track inspectors, and
supervisors. This response to execute
repairs is not changed by this rule. The
subject bridge is cycled open and closed
on a periodic bases to ensure the
operating status as required by 33 CFR
117.5. This rule will not impact the
operation of the bridge or change
BNSF’s responsibility to maintain the
bridge.

B. The commenter discusses the issue
of trespassers who use the bridge for
fishing, and freight trains depositing
debris and trash on the bridge, both of
which are removed and handled by the
bridge tender. The commenter asserts
that without the bridge tender’s actions,
there are significant safety concerns.
USCG disagrees. Potential trespassing
and debris scattered on the subject
bridge are hypothetical situations that
may or may not occur. Nevertheless,
other unmanned bridges within the
district clear debris and have
trespassing issues with no impact to
reasonable navigation. Furthermore,
Federal no trespassing signage is
installed at each bridge.

C. The commenter raised the issue of
the high number of pleasure crafts
utilizing the waterway, and how those
watercrafts may try and utilize the
waterway without requesting an
opening. The Coast Guard has
determined that the use of Ebey Slough
has progressively lessened over a few
years, as stated in section III. We
contacted local authorities asking what
type of vessels have been seen using this
waterway, and they answered kayaks
and small outboard motor boats. These
vessels have not or typically have not
requested bridge openings. At high tide,
5 feet is enough vertical clearance for
these types of vessels to transit under
the swing span. In 2016 and 2017, only
two vessels routinely requested an
opening, and those opening request
were given more than four hours prior
to needing the swing span to open.
Other pleasure vessels did request
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openings in 2016, but after the marina
was closed, those vessels no longer
transit through Ebey Slough. The marina
was the only small business on this part
of Ebey Slough. We also stated in the
NPRM that an alternate route is
available via Steamboat Slough or
Union Slough. Whether or not a vessel
requests an opening on demand or four
hours prior to arriving at the subject
bridge, mariners are responsible for
knowing and following the notification
for bridge operating rules. All mariners
are responsible for and encouraged to
report bridge opening delays or non-
opening issues.

D. The commenter states that the
NPRM did not disclose how a mariner
may contact BNSF for the subject bridge
operations or emergencies. That omitted
information was an error on our part.
BNSF agrees to install signs at the
subject bridge that will state, “Call
BNSF Bridge 37.0 at Snohomish River
mile 3.5 at 425-304—-6613, or use VHF
CH 13 for bridge opening requests. In
case of an emergency, call 800-832—
5452,

E. The commenter states that with just
a four hour notice, without a tender on
site for operation, a qualified tender
may have to travel far to Ebey Slough.
Furthermore, the commenter states that
BNSF may lose availability of qualified
bridge tenders due to this change in the
regulation. The Coast Guard disagrees,
as BNSF made the request of at least
four hours of notification to open the
swing span of the subject bridge. By the
Coast Guard approving this rule, the
burden falls on BNSF to follow the rule
or will be in violation and subject to
civil penalties. BNSF has stated they
have qualified bridge operators within
four hours of Ebey Slough residing near
Marysville/Everett, WA. Moreover,
BNSF has a demonstrated history of
meeting this same time requirement at
a nearby bridge across Steamboat
Slough.

F. This rule will amend 33 CFR
117.1059 to provide specific
requirements for the operation of BNSF
Railroad Bridge 38.3. These specific
requirements are in addition to or vary
from the general requirements that
apply to all drawbridges across the
navigable waters of the United States.
This rule reasonably accommodates
waterway users while reducing BNSF’s
burden in operating the subject bridge,
and supports the current usage of Ebey
Slough. We have not identified any
impacts on marine navigation with this
rule. An alternate route is available into
Steamboat Slough and/or via Union
Slough at high tide.

V. Regulatory Analyses

We developed this final rule
considering numerous statutes and
Executive order(s) related to
rulemaking. Below we summarize our
analyses based on these statutes and
Executive order (s), and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, it has not
been reviewed by the Office of
Management and Budget (OMB) and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771. This regulatory action
determination is based on the ability for
the bridge to open on signal after
receiving at least four hours advanced
notice, and not delay passage of any
mariner. Vessels not requiring an
opening may pass under the bridge at
any time. Alternate routes are available,
as stated herein.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rule. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule
would not have a significant economic
impact on a substantial number of small
entities.

While some owners or operators of
vessels intending to transit the bridge
may be small entities, for the reasons
stated in section IV.C above, this rule
will not have a significant economic
impact on any vessel owner or operator.
The only small entity that could have
been impacted on this part of Ebey
Slough, and used the BNSF Bridge 38.3,
closed in 2016. No other entities are
near the subject bridge, or use this part
of the waterway. Ebey Waterfront Park
has a public boat ramp less than 200

yards upriver from the subject bridge.
Mariners and marine businesses were
informed of the NPRM via publishing a
notification in the Local Notice to
Mariners from March 21, 2018 to May
22,2018, and no comments were
submitted by any small entities. The
only comment received was from a
union group representing the bridge
operators, and that comment with
objections were addressed in Section IV.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule will
affect your small business, organization,
or governmental jurisdiction and you
have questions concerning its
provisions or options for compliance,
please contact the person listed in the
FOR FURTHER INFORMATION CONTACT,
above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.).

D. Federalism and Indian Tribal
Government

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
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tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. No
comment were received from the
published NPRM in regards to this
section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble. No
comment were received from the
published NPRM in regards to this
section.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a determination that this
action is one of a category of actions
which do not individually or
cumulatively have a significant effect on
the human environment. This rule
simply promulgates the operating
regulations or procedures for
drawbridges. This action is categorically
excluded from further review, under
figure 2—1, paragraph (32) (e), of the
Instruction. A Record of Environmental
Consideration and a Memorandum for
the Record are not required for this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 117

Bridges.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
and Department of Homeland Security
Delegation No. 0170.1.

m 2.In § 117.1059 add paragraph (g) to
read as follows:

§117.1059 Snohomish River, Steamboat
Slough, and Ebey Slough.

(g) The draw of the Burlington
Northern Santa Fe Railroad Bridge
across Ebey Slough, mile 1.5, near
Marysville, WA, shall open on signal if
at least four hours notice is given. The
opening signal is one prolonged blast
followed by one short blast. During
freshets, a draw tender shall be in
constant attendance, and the draw shall
open on signal when so ordered by the
District Commander.

David G. Throop,

Rear Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.

[FR Doc. 2018-27525 Filed 12—19-18; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2018-0277; FRL-9988-14—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Removal of Department
of Environmental Protection Gasoline
Volatility Requirements for the
Pittsburgh-Beaver Valley Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action
approving a state implementation plan
(SIP) revision submitted by the
Commonwealth of Pennsylvania. The
Pennsylvania Department of
Environmental Protection (PADEP)
submitted a SIP revision on May 2, 2018
seeking the removal from the
Pennsylvania SIP of the requirement
limiting summertime gasoline volatility
to 7.8 pounds per square inch (psi) Reid
Vapor Pressure (RVP) to address
nonattainment under the 1-hour ozone
national ambient air quality standard
(NAAQS) in the Pittsburgh-Beaver
Valley ozone nonattainment area
(hereafter Pittsburgh-Beaver Valley

Area). The submitted SIP revision
includes a demonstration, pursuant to
Clean Air Act (CAA), that amendment of
the approved SIP will not interfere with
the area’s ability to attain or maintain
any NAAQS. EPA is approving this
revision to remove the PADEP
requirement for use of 7.8 psi RVP
gasoline in summer months from the
Pennsylvania SIP, in accordance with
the requirements of the Clean Air Act
(CAA).

DATES: This final rule is effective on
January 22, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2018-0277. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Brian Rehn, (215) 814-2176, or by email
at rehn.brian@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On June 15, 2018 (83 FR 27901 and
82 FR 27937), EPA simultaneously
published a notice of proposed
rulemaking (NPRM) and a direct final
rule (DFR) for the Commonwealth of
Pennsylvania approving its revision to
remove the PADEP’s 7.8 psi
summertime RVP requirement from the
Pennsylvania SIP. In the NPRM, EPA
proposed to approve Pennsylvania’s
request to remove the 7.8 psi RVP
summertime gasoline requirement from
the Pennsylvania SIP. However, EPA
received adverse comments on the
rulemaking and withdrew the DFR on
August 6, 2018 (83 FR 38261) prior to
its effective date of August 14, 2018. In
this final rulemaking, EPA is responding
to the comments submitted on the
proposed revision to the Pennsylvania
SIP and is approving Pennsylvania’s
demonstration that removal of the
program does not interfere with the
Pittsburgh-Beaver Valley Area’s ability
to attain or maintain any NAAQS under
section 110(1) of the CAA. The formal
SIP revision requesting this removal of
the PADEP summertime low RVP
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program for the Pittsburgh-Beaver
Valley Area was submitted by
Pennsylvania on May 2, 2018.

II. Summary of Pennsylvania’s SIP
Revision

A. Pennsylvania’s Gasoline Volatility
Requirements for the Pittsburgh-Beaver
Valley Area

On November 6, 1991, EPA
designated and classified the Pittsburgh-
Beaver Valley Area as moderate
nonattainment for the 1979 1-hour
ozone NAAQS. As part of
Pennsylvania’s efforts to bring the
Pittsburgh-Beaver Valley Area into
attainment of the ozone standard, the
Commonwealth adopted and
implemented a range of ozone precursor
emissions control measures for the
area—including adoption of a state rule
to limit summertime gasoline volatility
to 7.8 psi RVP. Pennsylvania’s RVP
control rule applied to the entire
Pittsburgh-Beaver Valley Area—
Allegheny, Armstrong, Beaver, Butler,
Fayette, Washington, and Westmoreland
Counties. PADEP promulgated this rule
in the November 1, 1997 Pennsylvania
Bulletin (27 Pa.B. 5601, effective
November 1, 1997), which is codified in
Subchapter C of Chapter 126 of the
Pennsylvania Code of Regulations (25
Pa. Code Chapter 126, Subchapter C).
On April 17, 1998, Pennsylvania
submitted its state-adopted rule to EPA
as a formal revision to its SIP and EPA
subsequently approved Pennsylvania’s
low RVP SIP requirements in a June 8,
1998 Federal Register (63 FR 31116)
and codified in the Code of Federal
Regulations at 40 CFR 52.2020(c)(1).1

B. Pennsylvania’s Revision of Its Low
RVP Gasoline Requirements

In the 2013—14 session, the
Pennsylvania General Assembly passed
and Governor Corbett signed into law
Act 50 (Pub. L. 674, No. 50 of May 14,
2014). Act 50 amended the
Pennsylvania Air Pollution Control Act,
directing PADEP to initiate a process to
obtain approval from EPA of a SIP
revision that demonstrates continued
compliance with the NAAQS, through
utilization of substitute, commensurate

1The Allegheny County Health Department
(ACHD) later adopted a similar summertime
gasoline low RVP rule (Allegheny County Order No.
16782, Article XXI, sections 2102.40, 2105.90, and
2107.15; effective May 15, 1998, amended August
12, 1999). On March 23, 2000, PADEP formally
submitted a SIP revision to EPA (on behalf of
ACHD) to incorporate ACHD’s own gasoline RVP
summertime requirements into the Pennsylvania
SIP. EPA approved that SIP revision establishing an
independent ACHD gasoline RVP limit on April 17,
2001 (66 FR 19724), effective June 18, 2001. This
action does not address ACHD requirements that
are in the SIP.

emissions reductions to balance repeal
of the Pittsburgh-Beaver Valley Area
RVP limit. Upon approval of that
demonstration, Act 50 directs PADEP to
repeal the summertime gasoline RVP
limit provisions of 25 Pa. Code Chapter
126, Subchapter C.

On May 2, 2018, PADEP submitted a
SIP revision requesting that EPA remove
from the Pennsylvania SIP Chapter 126,
Subchapter C of the Pennsylvania Code
(specifically requesting removal of 25
Pa. Code sections 126.301, 126.302, and
126.303), based upon a demonstration
that the repeal of the RVP requirements
rule (coupled with other ozone
precursor emission reduction measures)
would not interfere with the Pittsburgh-
Beaver Valley Area’s attainment of any
NAAQS, per the requirements for
noninterference set forth in section
110(1) of the CAA. Section 110(1)
prohibits EPA from approving a SIP
revision if the revision ‘“would interfere
with any applicable requirement
concerning attainment and reasonable
further progress . . . or any other
applicable requirement of [the Act.]”
Pennsylvania’s SIP revision contains a
noninterference demonstration,
pursuant to CAA section 110(1). This
demonstration is comprised of an
analysis that the emissions impact from
repeal of the 7.8 psi gasoline volatility
requirement in Pittsburgh (to be
replaced by the Federal 9.0 psi
summertime gasoline requirement) 2
have been offset by means of
substitution of commensurate emissions
reductions from other measures enacted
by Pennsylvania that were not
previously credited in any SIP towards
attainment or maintenance of any
NAAQS. Pennsylvania’s May 2, 2018
SIP revision references EPA’s updated
photochemical grid modeling results for
the 2008 ozone NAAQS, which forecasts
that the Pittsburgh-Beaver Valley Area
will continue to attain the 2008 ozone
NAAQS and maintain attainment of the
2015 ozone NAAQS by 2023.
Additionally, the Commonwealth’s SIP
contains emission inventory projections
prepared by the Mid-Atlantic Regional
Air Management Administration
(MARAMA) showing declining
emissions of ozone and particulate
matter (PM) precursor emissions in 2018
and 2023.

2Upon the effective date of EPA approval of this
SIP revision, the 1.0 psi waiver for 10% ethanol
blends will be allowed in the Pittsburgh area (with
the exception of Allegheny County, which currently
has a separate RVP summertime limit). If in the
future EPA should approve a SIP revision removing
the ACHD’s RVP rule from the approved SIP, the
1.0 psi waiver for ethanol blends would no longer
apply there as well.

The May 2, 2018 SIP revision
references the Commonwealth’s
regulatory amendment to Chapter 126,
Subchapter C, as published in the April
7, 2018 Pennsylvania Bulletin (48 Pa. B.
1932, effective upon publication), which
serves to repeal the PADEP requirement
for 7.8 psi RVP summer gasoline by
amending 25 Pa. Code Section 126.301
(relating to gasoline volatility
requirements) to remove the RVP
requirement for the Pittsburgh-Beaver
Valley Area RVP upon the effective date
of EPA’s approval of Pennsylvania’s
May 2, 2018 SIP revision. As a result,
both state and Federal repeal of the
requirements for summertime RVP in
the area will coincide with the effective
date of EPA’s final action to approve the
Commonwealth’s related SIP submittals.

III. EPA’s Analysis of Pennsylvania’s
SIP Revision

A. Pennsylvania’s Estimate of the
Impacts of Removing the 7.8 psi RVP
Requirement

As the Commonwealth’s adoption of a
7.8 psi summertime limit for gasoline
RVP in Pittsburgh is not a mandatory
requirement of the CAA, EPA’s primary
consideration for determining the
approvability of Pennsylvania’s request
to rescind the requirements for a
gasoline volatility control program is
whether this requested action complies
with section 110 of the CAA,
specifically section 110(l), governing
removal of an EPA-SIP requirement.3
Section 110(1) of the CAA requires that
a revision to the SIP not interfere with
any applicable requirement concerning
attainment and reasonable further
progress (as defined in section 171), or
any other applicable requirement of the
CAA. EPA evaluates each section 110(1)
noninterference demonstration on a
case-by-case basis considering the
circumstances of each SIP revision. EPA
interprets CAA section 110(1) as
applying to all NAAQS that are in effect,
including those that have been
promulgated, but for which EPA has not
yet made designations. In evaluating
whether a given SIP revision would
interfere with attainment or
maintenance, as required by CAA
section 110(1), the EPA generally
considers whether the SIP revision will
allow for an increase in actual emissions
into the air over what is allowed under
the existing EPA-approved SIP. States

3CAA section 193, with respect to removal of
requirements in place prior to enactment of the
1990 CAA Amendments, is not relevant because
Pennsylvania’s RVP control requirements in the
Pittsburgh-Beaver Valley Area were not included in
the SIP prior to enactment of the 1990 CAA
amendments.
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do not necessarily need to produce a
new complete attainment demonstration
for each revision to the SIP, provided
that the status quo air quality is
preserved. In the absence of an
attainment demonstration or
maintenance plan that demonstrates
removal of an emissions control
measure will not interfere with any
applicable NAAQS or requirement of
the CAA under section 110(1), states
may substitute equivalent emissions
reductions to compensate for any
change to a SIP-approved program.
“Equivalent” emission reductions mean
reductions which are equal to or greater
than those reductions achieved by the
control measure approved in the SIP. To
show that compensating emission
reductions are equivalent, modeling or
other adequate justification must be
provided. The compensating, equivalent
reductions should represent real
emissions reductions achieved in a
contemporaneous time frame to the
change of the existing SIP control
measure, in order to preserve the status
quo level of emissions in the air. In
addition to being contemporaneous, the
equivalent emissions reductions should
also be permanent, enforceable,
quantifiable, and surplus to be approved
into the SIP.

Pennsylvania’s May 2, 2018 SIP
revision contains a section 110(1)
demonstration that uses equivalent
emission reductions to offset “losses”
from emission reductions resulting from
the removal of the SIP approved 7.8 psi
RVP summertime gasoline requirement
in the Pittsburgh-Beaver Valley Area of
Pennsylvania. Specifically, PADEP
demonstrates the emission reductions
associated with the 7.8 psi RVP fuel
requirement will be substituted with
equivalent or greater emissions
reductions from: (1) An adopted,
implemented Pennsylvania regulation
relating to the use and application of
adhesives, sealants, primers, and
solvents at 25 Pa. Code Section 129.77;
and (2) permanent shutdown of a
facility in the Pittsburgh-Beaver Valley
Area. These substitute emissions are
quantifiable, permanent, surplus,
enforceable, and contemporaneous (i.e.
occurring at approximately the same
period of this demonstration and/or the

anticipated cessation of the low RVP
fuel program). With removal of the state
7.8 psi summertime RVP requirement,
the Federal 9.0 psi RVP limit remains as
the applicable requirement.

To determine the emissions impact of
removing the 7.8 psi RVP program
requirements in the Pittsburgh-Beaver
Valley Area, PADEP considered first the
pollutants that impact any NAAQS that
are controlled through lowering of
gasoline RVP: Volatile organic
compounds (VOC), nitrogen oxides
(NOx), and direct emissions of fine
particulate matter smaller than 2.5
microns in diameter (PM,s). PADEP’s
analysis focuses on VOC and NOx
emissions because low RVP
requirements were adopted by the
Commonwealth to address the ozone
NAAQS and because VOCs and NOx
emissions are the primary precursors for
ground-level ozone formation. NOx,
VOC, and direct PM, s emissions also
contribute to formation of PM, s and
therefore PADEP also analyzed the
effect on the PM, s NAAQS. PADEP
limited its analysis of emissions
increases from removal of the RVP
requirements to affected portions of the
total emissions inventory for the
Pittsburgh-Beaver Valley Area such as
the highway vehicle emissions sector,
nonroad vehicle emissions sector, and
gasoline storage and distribution
emissions sources within the stationary
point source sector. EPA finds the
Commonwealth’s analysis of the
affected universe of emissions sources
reasonable, as the 7.8 psi RVP gasoline
requirement impacts only emission
sources that store, distribute, or combust
gasoline. PADEP studied the impacts of
low RVP program removal on the
emissions inventory at several points in
time representing a period prior to
removal of the low RVP program (i.e.,
2014), the year of cessation of the
PADEP 7.8 psi low RVP program (i.e.,
2018), and a point five years in the
future after program cessation (i.e.,
2023).

To generate these estimates, PADEP
used the latest version of EPA’s Motor
Vehicle Emissions Simulator (MOVES),
version MOVES2014a, to characterize
motor vehicle emissions. EPA notes that
PADEP’s analysis showed that
increasing gasoline RVP in the

Pittsburgh area in and of itself no longer
results in an increase in emissions of
VOCs in the highway vehicle sector, as
increases in VOCs from evaporative loss
and permeation through porous
materials are offset by improved exhaust
emissions reductions from
improvements in new motor vehicles
(e.g., improved engine control, air/fuel
management, timing management, etc.).
Thus, as newer vehicles replace older
ones in the fleet, the VOC benefits from
low RVP gasoline for the highway
vehicle sector of the area’s total
emission inventory are reduced. PADEP
modelled nonroad emissions using the
MOVES model, version 2014a, which
incorporates EPA’s NONROAD 2008
model, coupled with the 2014 NEI
version 1 emission inventory, to
compile a base year scenario. PADEP
assumed this portion of the inventory
would see an increase of three percent
of total VOC emissions from removal of
the Commonwealth’s 7.8 psi RVP
gasoline program.

Changes in gasoline RVP produce
emissions from not only vehicles and
equipment that store and combust the
fuel, but also from evaporation and
permeation from movement, storage,
and transportation of the fuel as part of
the gasoline distribution system. These
sources include gasoline refineries and
terminals, pipelines, gasoline tanker
trucks, storage tanks, service station
tanks, and portable gas cans comprising
a mix of large, point emissions sources
and much smaller area emissions
sources. Emissions from larger sources
(e.g., refineries and bulk gasoline
terminals) can be estimated through
direct measurement or calculated from
energy input, and are listed as discrete
sources in the periodic point source
emission inventory, while smaller, areas
sources can be estimated via look-up
emission factors (e.g., from EPA’s AP-42
compendium of emission factors) and
use of activity information (or surrogates
for activity like population) or gasoline
sales numbers. Table 1 summarizes
combined highway mobile, nonroad,
and point and area source emissions
impacts from the removal of the
Commonwealth’s 7.8 psi low RVP
program, for the 2018 and 2023
scenarios evaluated for this SIP revision.

TABLE 1—SUMMARY OF COMBINED EMISSION IMPACTS FROM REMOVAL OF THE 7.8 psi PROGRAM IN THE PITTSBURGH-

BEAVER VALLEY AREA IN 2018 AND 2023

[Reductions (—) and increases (+), in tons per year (tpy) and tons per day (tpd)]

VOC

NOX PM2.5

tpy tpd

tpy tpd tpy

2018:
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TABLE 1—SUMMARY OF COMBINED EMISSION IMPACTS FROM REMOVAL OF THE 7.8 psi PROGRAM IN THE PITTSBURGH-
BEAVER VALLEY AREA IN 2018 AND 2023—Continued
[Reductions (—) and increases (+), in tons per year (tpy) and tons per day (tpd)]

VOC NOx PM2 s
tpy tpd tpy tpd tpy
HIGhWaY ..o —41.4 —-0.18 +43.5 +0.3 -2.0
Nonroad +153 +1 0 0 0
POINY/AIEA ...oeeeeieee et +7 —0.02 0 0 0
Total Change in 2018 EmMISSIONS ........cccceveveiieenns +119 +0.84 +43.5 +0.3 -2.0
2023:
HIGhWAY .o —46.5 —-0.24 +13.1 +0.09 —-2.2
Nonroad +155 +1.01 0 0 0
POIN/AIEA ..o +7 +0.02 0 0 0
Total Change in 2023 Emissions ............ccccceveeeee. +116 +0.79 +13.1 +0.09 -2.2

Based on our review of the
information provided, EPA finds that
PADEP used reasonable methods and
the appropriate tools (e.g., emissions
estimation models, emissions factors,
and other methodologies) in estimating
the effect on emissions from removing
the 7.8 psi RVP summertime gasoline
program for purposes demonstrating
noninterference with any NAAQS under
CAA 110(1). PADEP determined that in
2018 the emissions increase resulting
from removal of the 7.8 psi RVP
requirement (and replacement with the
Federal 9.0 RVP gasoline program)
would be 0.84 summertime tpd of VOC
and 0.3 summertime tpd of NOx in the
Pittsburgh-Beaver Valley Area. PADEP’s
demonstration shows that direct
emissions of PM; s decrease by 2.0 tpy
from removal of the 7.8 psi RVP
requirement (and replacement with the
Federal 9.0 RVP gasoline program). By
2023, the emissions impact of removal
of the 7.8 psi RVP requirement would
slightly increase emissions from 2018,
to 0.79 tpd of VOCs and 0.09 tpd of
NOx, with direct PM, s emissions
decreasing slightly more than 2018
estimates.

B. Pennsylvania’s Substitution of
Alternative Emissions Reduction
Measures for the 7.8 psi Low RVP
Gasoline Program

PADEP estimated lost and
compensating emission reductions for
the year of removal of the

Commonwealth’s low RVP gasoline
program (after considering the benefits
from replacement with the Federal 9.0
RVP gasoline program). PADEP also
estimated emissions impacts in the year
2023 to examine the future impacts of
removal of the 7.8 psi state summertime
RVP requirement. To compensate for the
emissions impact of repeal of this
requirement in the Pittsburgh-Beaver
Valley Area, PADEP analyzed the
emission benefits associated with two
substitute measures previously
implemented but not “claimed” in any
prior SIP attainment plan (under CAA
section 172) for the Commonwealth.
These measures are: (1) Overcontrol of
VOC emissions from Pennsylvania’s
adhesives rule (25 Pa. Code §129.77);
and (2) Unclaimed creditable emissions
reductions associated with the
permanent closure in 2015 of a glass
manufacturing facility in Allegheny
County, Guardian Industries Jefferson
Hills facility.

A detailed description of these
offsetting measures and the calculations
prepared by PADEP are provided in
EPA’s DFR for this action, which was
published in the June 15, 2018 Federal
Register (83 FR 27901), which was
subsequently withdrawn by EPA in the
August 6, 2018 Federal Register (83 FR
38261). However, EPA’s description of
the Commonwealth’s submittal and its
overview of the CAA 110(1)
noninterference demonstration are

unchanged here from that presented by
EPA in the June 15, 2018 DFR, and as
such will not be restated here.

C. Comparison of Emissions Impacts
From Removal of the Commonwealth’s
7.8 psi RVP Gasoline Program and the
Uncredited Emission Reductions From
Substitute Measures

Pennsylvania relies upon NOx, VOC,
and PM; 5 emission reductions from its
adoption of the Ozone Transport
Commission (OTC) model adhesives
rule and from the shutdown of Guardian
Industries Jefferson Hills glass
manufacturing facility in Allegheny
County to offset the emissions impact of
removing the Commonwealth’s
summertime gasoline volatility control
rule and to support its argument that
removal of 7.8 psi RVP requirement
from the SIP will not interfere with
attainment of any NAAQS. To be
conservative in its approach,
Pennsylvania elected to adjust upward
by 25 percent its estimates for the
emission impact of the removal of the
7.8 psi RVP gasoline program to account
for uncertainty in its calculation of the
estimates for the emissions benefits
from that program (see Table 2). Table
2 summarizes the Pittsburgh-Beaver
Valley Area emissions increases from
repeal of the low RVP gasoline program
compared to the emissions benefits
resulting from the alternative emission
reduction measures.

TABLE 2—SUMMARY OF PITTSBURGH-BEAVER VALLEY IMPACTS FROM REMOVAL OF THE 7.8 psi GASOLINE VOLATILITY
PROGRAM COMPARED TO EMISSIONS BENEFITS FROM ALTERNATIVE MEASURES

[In 2018 and 2023]

VOC

NOx PMz s

tpy tpd

tpy tpd tpy

2018:
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TABLE 2—SUMMARY OF PITTSBURGH-BEAVER VALLEY IMPACTS FROM REMOVAL OF THE 7.8 psi GASOLINE VOLATILITY
PROGRAM COMPARED TO EMISSIONS BENEFITS FROM ALTERNATIVE MEASURES—Continued

[In 2018 and 2023]

vOoC NOx PMz s
tpy tpd tpy tpd tpy
Change in Emissions from RVP Rule Repeal4 ........... 119 0.84 43.5 0.3 -2.0
Emission Adjustment to RVP Change Estimate (25%
INCTEASE) ..vvveeeiieiiiee sttt ettt 30 0.21 11 0.08 -2.0
Total Emissions Requiring Offset ...........ccoceeieene 149 1.05 54.5 0.38
Adhesives Rule Reductions for Offset ..........cccccooeeenene 1,163 3.2 0 0 0
Facility Shutdown Reductions for Offset ...................... 13.8 0.04 625 1.8 26.5
Total Available Offset Emissions .............cccccuvvvee.. 1,177 3.24 625 1.8 28.5
Remaining Reductions After Offsetting Removal of
State RVP Program [i.e., Total Emissions Requiring
Offset—Total Available Offsets] .......ccccceecveveviceeennns 1,028 2.19 570.5 1.0 28.5
2023:
Change in Emissions from RVP Rule Repeals ........... 116 0.79 13.1 0.09 -2.0
Emission Adjustment to RVP Change Estimate (25%
INCIEASE) ..evvviitiieiriesiie ettt 29 0.20 3.3 0.02
Total Emissions Requiring Offset ............ccccoeee. 144 0.99 16.4 0.11 -2.0
Adhesives & Sealants Rule Reductions ....................... 1,159 3.19 0 0 0
Guardian Industries Facility Shutdown Reductions ...... 13.8 0.04 625 1.8 26.5
Total Available Offset Emissions ...........cccccevnenee. 1,173 3.23 625 1.8 28.5
Surplus Reductions After Offset [Total Emissions Re-
quiring Offset—Total Available Offsets] ..........cccc..... 1,028 2.24 608.6 1.69 28.5

As indicated in Table 2, Pennsylvania
has more VOC, NOx, and PM, s
emission reductions from its alternative
emission reduction measures than are
necessary to offset fully the loss in
emissions reductions resulting from
repeal of the Commonwealth’s low RVP
gasoline program—in both 2018 (the
year of repeal of the low RVP gasoline
program) and in the 2023 future case.
Reductions from the Guardian
Industries facility shutdown in
Allegheny County far exceed what is
needed to offset NOx from the removal
of the low RVP requirement in the
Pittsburgh-Beaver Valley Area. The
Guardian facility owner did not request
that potential creditable emissions
reductions be preserved in the emission
inventory, as required by 25 Pa. Code
Chapter 127, Subchapter E (relating to
new source review (NSR)) within one

4This increase (or decrease) in emissions is the
net emission change when comparing the
Commonwealth’s 7.8 psi requirement for the
Pittsburgh-Beaver Valley Area to the Federal 9.0 psi
RVP program requirement that will remain upon
removal of the Commonwealth’s program.

5 This increase (or decrease) in emissions is the
net emission change when comparing the
Commonwealth’s 7.8 psi requirement for the
Pittsburgh-Beaver Valley Area to the Federal 9.0 psi
RVP program requirement that will remain upon
removal of the Commonwealth’s program.

year of closure, thus forfeiting the
ability to apply for transferable emission
reduction credits (ERC) under
Pennsylvania’s NSR rules. However,
PADEP reserved the right to potentially
request consideration of these remaining
reductions as part of a future SIP
demonstration relating to NAAQS
planning requirements. However, such
future usage would be the subject of a
future SIP revision developed by PADEP
at a later time. Any remaining
reductions from the offsetting measures
listed here in support of the May 2, 2018
SIP revision are not being included in
any inventory or memorialized for
future use as part of this action. EPA
believes they cannot be used by a new
or modified facility as offsets for
compliance to meet the NSR program in
this nonattainment area. The reductions
from the offsetting shutdown and
adhesives and solvent rule have not
been previously claimed for emissions
reduction credit for any prior SIP-
approved plan. These offsetting
measures will help ensure that removal
of the low RVP gasoline program will
not interfere with any NAAQS for the
Pittsburgh-Beaver Valley Area.

EPA believes that the removal of the
7.8 psi low RVP fuel program
requirements in the Pittsburgh-Beaver

Valley Area does not interfere with
Pennsylvania’s ability to demonstrate
compliance with any of the ozone or
PM, s NAAQS, which could potentially
have been impacted by the NAAQS
pollutant precursors that are the subject
of the SIP revision. EPA’s analyses of
the Commonwealth’s SIP revision for
CAA 110(l) impact is supported by its
use of substitute emission reduction
measures that ensure permanent,
enforceable, contemporaneous, surplus
emissions reductions are achieved
within the Pittsburgh-Beaver Valley
Area which far exceed the slight
increase in NOx and VOC pollutants
from the removal of low RVP fuel
especially as Pennsylvania is still
subject to the Federal RVP fuel
requirement of 9.0 psi. Based on
Pennsylvania’s CAA 110(1) analysis
showing surplus emission reductions,
EPA has no reason to believe that the
removal of the low RVP fuel
requirements in the Pittsburgh-Beaver
Valley Area will negatively impact the
area’s ability to attain or maintain any
NAAQS including specifically ozone
and PM, s or interfere with reasonable
further progress. In addition, EPA
believes that removing the 7.8 psi low
RVP program requirements in the
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Pittsburgh-Beaver Valley Area will not
interfere with any other CAA
requirement as the Area will remain
subject to the Federal low RVP fuel
requirements. Other specific
requirements of EPA’s action to approve
the Commonwealth’s CAA 110(1)
noninterference demonstration and the
rationale for EPA’s action are explained
in the EPA’s DFR for this action
published in the June 15, 2018 Federal
Register (83 FR 27901), which was
subsequently withdrawn by EPA in the
August 6, 2018 Federal Register (83 FR
38261). These rationale and
requirements from the June 2018 DFR
will not be restated here.

IV. Response to Comments Received
During the EPA Public Comment Period
on the NPRM

EPA received comments from five
separate commenters. Of these,
comments from three anonymous
commenters were not relevant to our
proposed action, and as such, EPA will
not address those non-relevant
comments here. Based on the receipt of
adverse public comments relevant to
this action, EPA acted on August 6,
2018 to withdraw our June 15, 2018
DFR, based on the terms set forth in that
action. EPA’s response to comments
received is as follows below:

Comment 1: Commenter contends that
EPA can’t rely on the undated
“clarification letter”” sent from Krishnan
Ramamurthy, Director, Bureau of Air
Quality, PADEP to Ms. Cristina
Fernandez, Air Protection Division
(3AP00) U.S. Environmental Protection
Agency, Region III, as Mr. Ramamurthy
is not authorized to formally submit
SIPs to EPA, as only the state Governor
or their designee can submit SIPs for
approval. Further, the commenter states
that Ms. Fernandez is also not able to
receive SIP submissions, as EPA
regulations require submission to be
sent to the Regional Administrator.

Response 1: The clarification letter
submitted electronically to EPA on May
23, 2018 (and received in hard copy by
EPA on May 25, 2018) by Mr.
Ramamurthy to Ms. Fernandez does not
constitute a formal SIP revision or SIP
transmittal letter. Pennsylvania formally
submitted the SIP that is the subject of
this rulemaking action on May 2, 2018,
via a letter from Secretary Patrick
McDonnell of PADEP to EPA Regional
Administrator Cosmo Servidio.
Secretary McDonnell is the duly
delegated representative of Governor
Wolf for submission of a Pennsylvania
SIP revision and Regional Administrator
Servidio is the delegated recipient at
EPA for receiving SIP revisions. The
May 23, 2018 clarification letter merely

reiterates and clarifies what was already
stated in the May 2, 2018 SIP submittal
letter. The May 2, 2018 submittal letter
makes clear PADEP’s request that EPA
remove 25 Pa. Code Chapter 126,
Subchapter C (relating to gasoline
volatility requirements) as a Federally
enforceable control measure from the
Commonwealth’ SIP and that EPA not
approve the final form state rulemaking
amending Chapter 126, Subchapter C (as
published in the April 7, 2018
Pennsylvania Bulletin (Vol. 48, No. 14).
Mr. Ramamurthy’s May 23, 2018 letter
is not a formal SIP revision and did not
need to follow EPA regulations for SIP
submittals to be from a governor or
governor’s delegate. EPA posted the
letter to the docket as a formal
communication from the State after the
formal SIP submittal and referenced it
in our June 15, 2018 DFR action as such.

Comment 2: The commenter states
that EPA can’t approve Pennsylvania’s
SIP revision because PADEP has not
submitted evidence that the rule has
been repealed and that EPA regulations
require SIP revisions to include a copy
of the actual regulation submitted for
approval, indicating the changes made
to the prior version. The commenter
argues that the SIP must include a copy
of the official state regulation (signed,
stamped, and dated by the appropriate
state officials indicating it is state
enforceable), with the effective date
indicated in the regulation itself (or
with a separate letter signed, stamped,
and dated by the appropriate State
official indicating the effective date).
The commenter argues that PADEP’s
May 2, 2018 SIP submittal letter and
May 23, 2018 clarification letter can be
interpreted one of two ways, with the
result being either: (1) That the May 2nd
SIP submission lacks evidence that the
amended Chapter 126, Subchapter C
rule has been adopted by PADEP in
final form; or (2) that the
Commonwealth has submitted evidence
of a final rule which revises rather than
removes Subchapter C. Under the latter
interpretation, the commenter argues
that instead of removing the State rule,
the amended rule adds subsection (d) to
§126.301 of the rule. The commenter
contends that under either of these
interpretations of the Commonwealth’s
intent of the SIP submittal or the
subsequent clarification letter, EPA
can’t remove Chapter 126, Subchapter C
from the SIP. The commenter contends
that removal of a SIP-approved rule
must contain evidence that the rule has
been repealed by the state, citing prior
EPA rulemaking examples where that
was the case. These examples include:
Wisconsin Stage II gasoline vapor

recovery removal (EPA-R05-OAR-
2017-0279); several examples of
removal and addition of Reasonably
Available Control Technology (RACT)
determinations for Maryland (EPA—
R03-OAR-2016-0309) and North
Carolina (EPA-R04-OAR-2009-0140);
and replacement of the clean air
interstate rule (CAIR) with the cross-
state air pollution rule (CSAPR) in
Virginia (EPA-R03—OAR-2017-0215)
and West Virginia (EPA-R03—OAR-
2016—0574). The commenter argues that
EPA should require evidence of state-
effective regulatory repeal, prior to
formal removal of a rule from the SIP,
following past practice to avoid acting
capriciously.

Response 2: EPA disagrees with the
commenter. Removal of a state
regulation from the Federally approved
SIP does not require evidence that the
state has repealed the regulation from
state law. CAA section 110 addresses
SIP revisions and 40 CFR part 51
addresses SIP submittal requirements,
but no provisions in the CAA or
regulations require a state to repeal a
regulation before requesting removal of
a regulation from the SIP. PADEP
indicated in its May 2, 2018 SIP
submittal letter that it sought removal of
Subchapter C from the SIP upon EPA
approval of its demonstration of
noninterference as required by CAA
section 110(1) for SIP revisions. PADEP
provided a 110(1) demonstration which
EPA finds meets requirements of the
CAA. None of the cited examples
preclude EPA from removing
Subchapter C from the SIP at the State’s
request prior to the State’s repeal of
Subchapter C from state law.

Comment 3: A commenter contends
that the Commonwealth’s revision to its
25 Pa. Code Chapter 126, Subchapter C
(which added a new paragraph (d) to
§126.301) can’t be approved into the
SIP as there is no enforceable effective
date for repealing Subchapter C and the
revised rule plainly states that
Subchapter C will no longer be in effect
upon EPA’s removal of the Subchapter
from the SIP. The commenter argues
this is circular logic on the state’s part
if EPA can only approve the rule into
the SIP when they are adopted and
state-effective, but the State’s rule only
becomes effective once EPA removes the
affected Subchapter C from the SIP. The
commenter argues that the only options
for EPA rulemaking are to approve the
Commonwealth’s non-interference
demonstration or to add to the SIP the
state-approved subsection (d) of
§126.301. The commenter believes that
EPA is limited to action on the
submitted non-interference
demonstration, as the Commonwealth’s
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May 2 SIP submittal letter directs EPA
not to approve the newly amended rule
as an addition to the Pennsylvania SIP.

Response 3: EPA disagrees with the
commenter. First, the Commonwealth in
the May 2, 2018 SIP submission has not
sought to include the revised version of
Subchapter C (with newly added
subsection (d)) to the Pennsylvania SIP.
Second, EPA’s decision in this
rulemaking action is to approve the
Commonwealth’s noninterference
demonstration and to simultaneously
remove the low RVP regulatory
requirements from the SIP. Thus, the
commenter’s concerns regarding the
effective date of the revised version of
Subchapter C are irrelevant, as the
amended Chapter 126 is not in the SIP,
nor has Pennsylvania sought to include
it into the SIP.

Comment 4: Commenter argues that
EPA can’t remove Subchapter C from
the SIP because Pennsylvania failed to
follow the process set forth in state law
related to removal of the state low RVP
program (hereafter referred to as Act 50).
The commenter contends that EPA can’t
approve this SIP because PADEP does
not have the legal authority to request
removal of Subchapter C from the SIP
until EPA approves the
Commonwealth’s noninterference
demonstration. The commenter
indicates that Act 50 prohibits the
PADEP from promulgating regulations
to repeal Subchapter C until EPA
approves a revision which demonstrates
noninterference with the NAAQS. The
commenter argues that since EPA has
not yet approved a noninterference
demonstration, PADEP has neither the
authority to repeal 25 Pa. Code Chapter
126, Subchapter C, nor to request its
removal from the SIP.

Response 4: EPA disagrees that
PADEP has not acted in accordance
with Pennsylvania’s Act 50. On May 2,
2018, Pennsylvania submitted to EPA a
request to remove Subchapter C from
the SIP and a demonstration of
noninterference with the NAAQS from
removal of low RVP requirements from
the SIP through use of emission
reductions from alternate measures. In
this rulemaking, EPA is approving the
noninterference demonstration and
removing the low RVP requirements
from the SIP. Thus, PADEP has acted in
accordance with Act 50 and may
subsequently remove requirements from
state law. PADEP addressed the issue of
the order of events prescribed by Act 50
(with respect to timing of its submission
to and approval by EPA of a
noninterference demonstration SIP
versus that of the state repeal of the low
RVP requirements) in its state
rulemaking. See April 2, 2018

Pennsylvania Bulletin, Vol. 48 No. 14
(responding to comments from
Pennsylvania’s independent regulatory
review commission (IRRC) on the issue
of the sequence of the events required
by Act 50). EPA believes the
Commonwealth addressed concerns
with Act 50 during Pennsylvania’s state
regulatory adoption process.
Pennsylvania has general authority to
both enact and remove emission control
measures and to request their inclusion
as part of the Federal SIP or removal
from the SIP. The provisions of Act 50
have not curtailed PADEP’s authority
and EPA believes PADEP acted in
accordance with Act 50 by the May 2,
2018 SIP submission prior to removing
the low RVP requirements from state
law.

Comment 5: The commenter argues
that EPA cannot fully approve this SIP
revision because both EPA and PADEP
failed to consider nonattainment of the
1971 Sulfur Dioxide (SO,) NAAQS in
Armstrong County as part of the
noninterference demonstration required
by section 110(1) of the CAA. Madison,
Mahoning, Boggs, Washington, and Pine
Townships in Armstrong County are
still classified as nonattainment at 40
CFR part 81, so the 1971 standard
remains in effect. Since PADEP never
submitted an attainment plan for this
area, the commenter argues it is not
possible to determine whether the
removal of the PADEP 7.8 psi gasoline
RVP program will adversely impact the
area and that EPA can therefore only
partially approve the noninterference
demonstration (as EPA’s guidance
requires a noninterference
demonstration to consider the effect on
all NAAQS in effect).

Response 5: The commenter is correct
that portions of Armstrong County were
designated by EPA as nonattainment for
the 1971 SO, NAAQS, which was
promulgated by EPA in April 1971 (36
FR 8186, April 30, 1971), and were
never subsequently redesignated by EPA
to attainment. EPA promulgated a
revised NAAQS for SO, in June 2010
(75 FR 35520, June 22, 2010). EPA later
designated portions of Allegheny and
Beaver Counties as nonattainment under
the 2010 SO, NAAQS in October 2013
(78 FR 47191, August 5, 2013). On
October 3, 2017, PADEP submitted
attainment demonstration plans to EPA
for both the Allegheny and Beaver
County areas for approval. These
submitted plans purport to demonstrate
attainment of the 2010 SO, NAAQS in
2018 based on air dispersion modelling.
EPA has not yet taken final action to
approve these plans. However, as
PADEP indicated in its May 2, 2018
noninterference demonstration SIP,

emissions of SO, from fuel combustion
are directly related to the sulfur content
of the fuel itself, with sulfur from the
fuel bound to oxygen as a byproduct of
combustion. Gasoline sulfur content is
regulated by EPA via separate, Federal
rules. Regulation of motor gasoline
volatility has no direct impact on sulfur
emissions, therefore Pennsylvania
concluded that removal of PADEP’s 7.8
low RVP requirements will not interfere
with any portion of the affected
Pittsburgh-Beaver Valley Area’s ability
to attain or maintain any SO, NAAQS.
EPA concurs with Pennsylvania’s
conclusion as discussed in this
rulemaking. Likewise, EPA expects no
interference with Armstrong County’s
ability to attain the SO, NAAQS because
regulation of motor gasoline volatility
does not impact SO, tailpipe or
evaporative emissions. The low RVP
program was instead designed to reduce
evaporative and combustion emissions
of VOCs to reduce formation of ozone.
Removal of the state RVP limit does not
affect sulfur compound emissions or the
secondary formation of SO, from motor
vehicles or nonroad engines and
equipment.

Comment 6: The commenter contends
that although EPA designated the
Pittsburgh-Beaver Valley Area
attainment for 2015 ozone standard,
recent air quality data from ACHD
shows exceedances of the 2015 ozone
standard this year and even potential
violations of the NAAQS should current
data be certified. PADEP’s
noninterference demonstration refers to
EPA photochemical air quality
modeling for 2023 as proof the area will
remain in attainment of the ozone
NAAQS, but EPA’s modeling does not
account for the sharp jump in
exceedances from this summer, and the
modeling is based on a scenario with
low RVP gasoline in place. The
commenter believes that recent air
quality exceedances negate the PADEP
noninterference demonstration premise
that with no expected growth of NOx
and VOC emissions, there will be no
future interference with attainment of
the 2008 or 2015 ozone NAAQS. The
commenter believes that additional
emission reductions from this (and
other) measures may be needed for
future ozone NAAQS compliance.

Response 6: While several ozone
monitors in the Pittsburgh-Beaver
Valley Area have registered exceedances
in the summer of 2018, this data is not
considered valid until it has been
determined to be complete, quality
assured and quality controlled. On
December 6, 2016 (81 FR 87819), EPA
determined that the Pittsburgh-Beaver
Valley Area attained the 2008 8-hour
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ozone NAAQS by its July 20, 2016
attainment date, based on complete,
certified, and quality assured ambient
air quality monitoring data for the 2013—
2015 monitoring period. Although the
2016 action did not constitute
redesignation to attainment, it
demonstrated that monitored air quality
for the area met the 2008 ozone NAAQS.
Further, on November 16, 2017 (82 FR
54232), EPA designated all counties in
the Pittsburgh-Beaver Valley Area as
attainment of the more stringent 0.070
parts per million (ppm) 2015 ozone
NAAQS. This information forms the
basis for the Commonwealth’s
statements that the Pittsburgh-Beaver
Valley Area is currently attaining all
ozone NAAQS, and more recent,
preliminary data for the area does not
negate this decision. While it is possible
the area will violate at some future date,
the currently available data does not
support EPA disapproving the
Commonwealth’s removal of the low
RVP program based on the data
available at present.

With respect to the Commonwealth’s
reliance on future case photochemical
grid modeling, prepared for MARAMA'’s
use in assessing regional ozone
modeling and for EPA use for interstate
ozone transport modeling, the
modelling referred to by the commenter
does not include increased emissions
from removal of the state low RVP
program, but the small increases from
removal of the state program are far
outweighed by the much larger actual
and future expected reductions in
stationary point source and overall
highway mobile emission reductions.
For the MARAMA modeling, future
2023 VOC onroad emissions © are
projected to decrease from 2014 levels?
by 60 percent (over 8,550 tpy)—far
outweighing any benefits from the state
low RVP gasoline program (even
without accounting for offsetting
benefits from the substitution measures
listed in the noninterference
demonstration). During the same period,
onroad NOx emissions are expected to
drop from 28,142 tpy to 8,147 tpy, due
primarily to new Federal vehicle and
fuel standards. Stationary point source
NOx emission reductions are even more
dramatic in the same period, dropping
from 54,711 tpy in 2014 to 33,813 tpy
in 2023, primarily from shutdown and
fuel switching of large electric
generating units (EGUs). With respect to
impact on the associated photochemical

6Based on MARAMA's 2023 gamma inventory,
referenced in Table 9 of Pennsylvania’s May 2, 2018
SIP revision.

7Based on EPA’s 2014 National Emission
Inventory (NEI) version 1 final, referenced in Table
9 of Pennsylvania’s May 2, 2018 SIP revision.

air modeling, these sector reductions far
outweigh any reductions that would be
provided from the retention of the
PADEP low RVP measure. EPA agrees
with the Commonwealth’s contention in
their noninterference demonstration
that the photochemical grid modeling
(i.e., the results of the MARAMA
regional modeling and EPA’s interstate
ozone transport modeling) constitutes
additional supporting evidence that,
with respect to future attainment and
maintenance of the ozone NAAQS, the
potential emissions benefit of retaining
the PADEP low RVP program is greatly
outweighed by other emissions
reduction strategies that continue to
impact this area.

Comment 7: The commenter contends
that EPA should require PADEP to
submit a SIP revision to account for the
permanent shutdown of the Guardian
Industries Jefferson Hills glass
manufacturing facility in Allegheny
County. The commenter states that
PADERP stated its intent to retain the
balance of the creditable emissions
reductions from this source not being
used as part of the noninterference
demonstration (i.e., any remaining
available offsets after substitution for
low RVP program, including a 25
percent emissions adjustment) for
potential future use by PADEP or ACHD
for future SIP planning purposes. The
commenter requests that EPA require
PADEP to submit ERCs for approval into
the SIP to keep track of the remaining
balance for future SIP purposes, as has
been required for shutdown sources in
the past. The commenter cites several
past examples where ERCs have been
memorialized in the SIP for this
purpose, which added USX Corp/US
Steel Group-Fairless Hills and Rockwell
Heavy Vehicle Inc.—New Castle Forge
Plant permanent shutdowns to the SIP
(See 61 FR 15709 and 64 FR 18818).

Response 7: EPA disagrees with parts
of the commenter’s premise regarding
what Pennsylvania has requested with
respect to the shutdown of this
Guardian Industries facility. PADEP
indicates in its noninterference
demonstration that Guardian Industries
permanently ceased operation in August
2015 and that Guardian Industries did
not request that potentially creditable
reductions be preserved in the emission
inventory within one year of closure, as
required by Pennsylvania’s rules
governing NSR at 25 Pa. Code
127.207(2) for receipt of ERCs. As a
result, PADEP states that Guardian
Industries is ineligible to apply for
ERCs.

Although PADEP characterizes the
shutdown emissions reductions as
permanent, surplus, enforceable, and

quantifiable, PADEP does not
characterize them as ERCs—the
generation and registration of which is
governed by specific application criteria
under Pa. Code Chapter 127, Subchapter
E. Because the permanent emission
reductions from the shutdown are not
an ERC, as defined at Chapter 127,
Subchapter E, EPA believes that Chapter
127 of the PA Code thus does not
require inclusion of these reductions in
either a state plan approval or in the
Pennsylvania SIP. Thus, EPA disagrees
with the commenter’s contention that
PADEP should be required to submit a
SIP revision to account for the
permanent shutdown of the Guardian
Industries Jefferson Hills glass
manufacturing facility in Allegheny
County. The facility’s permits for
Guardian Industries are no longer valid
and the facility cannot be reactivated
without undergoing NSR and being re-
permitted. EPA believes that the
Guardian Industries shutdown is
permanent, enforceable, surplus, and
verifiable based on the information
provided by PADEP in the SIP submittal
to remove low RVP from the SIP and
that the source is no longer eligible to
apply for ERCs given the governing
regulations for ERCs. Because a SIP
submittal is not required for PADEP to
use the permanent emissions reductions
from Guardian in its noninterference
demonstration, EPA also disagrees with
the commenter regarding the ability to
use any remaining reductions from
Guardian not relied upon in the
noninterference demonstration for use
in future SIP planning purposes.

Comment 8: The commenter cites
EPA’s statement in section IV.B.2 of its
June 15, 2018 DFR that, “PADEP asserts
the reductions have not been used and
cannot be used in the future by
Pennsylvania to meet any other
obligation, including attainment
demonstration, facility emission
limitation, reasonable further progress,
or maintenance plan requirements for
the area.” The commenter disagrees
with EPA, believing that PADEP states
in its submission that they wish to
retain the balance of the creditable
emission reductions from the Guardian
Industries shutdown emissions for use
by PADEP or ACHD to offset future
emission increases in the Pittsburgh-
Beaver Valley Area. The commenter
requests that EPA clarify this
inconsistency between PADEP
statements in its SIP submission and
EPA ‘s statement in the June 15, 2018
DFR.

Response 8: The commenter is correct
that PADEP states in the May 2, 2018
noninterference demonstration SIP its
desire to retain the balance of the
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creditable emission reductions not used
in the demonstration (including a 25
percent PADEP allowance to the
projected RVP removal emissions
increase). PADEP estimates that the
remaining available creditable emission
reductions will total 1028 tpy (2.19 tpd)
of VOCGs, 571 tpy (or 1.0 tpd) of NOx,
and 28.5 tpy of PMa 5 in 2018. By 2023,
PADEP projects the remaining available
emission credits will total 1028 tpy (or
2.24 tpd) of NOx, 609 tpy (or 1.69 tpd)
of VOC, and 28.5 tpy of PM»s. EPA
inadvertently incorrectly stated in our
DFR that we believed Pennsylvania
could not use any remaining available
creditable emission reductions for any
other future purpose. EPA intended to
state that Pennsylvania could not use
the emission reductions from the
Guardian closure, which it relies upon
for the noninterference demonstration,
in any future planning activities under
the CAA. EPA did not intend to address
the remaining available creditable
emissions reductions and any future
uses PADEP may have for those
remaining reductions. EPA’s intention
in the June 15, 2018 DFR was to state
that the shutdown reductions from
Guardian Industries cannot be used as
ERCs to offset future stationary source
growth, as the facility did not apply for
the creation of ERCs prior to the
deadline in 25 Pa. Code Chapter 127.
Use of any remaining surplus creditable
emissions by the Commonwealth is not
relevant to today’s action, and in any
case the use of the reductions would be
part of a future SIP revision, which
would require a separate determination
of non-interference under section 110(1)
that would be evaluated on its merits at
that time. Any remaining emission
reduction credit would need to be
determined at that time to be surplus,
enforceable, quantifiable, and
contemporaneous (if being used in
substitution for another measure) and
shown to not be included in a base cases
emissions inventory previously
approved as part of the SIP.

Comment 9: PADEP’s onroad analyses
failed to perform winter weekday runs
to determine winter time PM levels and
whether reductions would be needed.
PM typically increases during winter
time as stated in EPA’s MOVES
guidance and so summer time PM or
annual PM runs may not be
representative of actual PM occurring
during winter months. This is especially
important since the PM NAAQS is a 24-
hour standard and not an annual
standard so only relying on annual or
summer runs will not be representative
of the worst-case scenario.

Response 9: The MOVES emissions
modeling performed for this SIP

revision was performed for purposes of
demonstrating that PADEP’s removal of
the low RVP program would not
interfere with any applicable
requirement concerning attainment and
reasonable further progress (RFP), or
any other applicable requirement of the
CAA. This noninterference requirement
prohibits EPA from approving a SIP
revision that revises a SIP without a
demonstration that such removal or
modification will not interfere with
attainment of the NAAQS, reasonable
further progress, or any other applicable
requirement of the CAA. Pennsylvania’s
110(1) noninterference demonstration
focuses on showing that any emissions
increases from removal of the PADEP
low RVP summertime control program
(for any pollutant that would affect any
NAAQS applicable to the Pittsburgh
area) are fully offset by other substitute
emission control measures. Because the
low RVP program being removed is a
control measure only in effect from May
through September, it is unnecessary to
perform MOVES modeling of the
program in winter months. While the
PADEP low RVP program is a VOC
control measure, originally adopted to
reduce VOC emissions as ozone
precursors, the program does slightly
impact summertime NOx and PM; 5
emissions. Pennsylvania’s
noninterference demonstration does
analyze these summertime impacts on
those emissions that affect both the
ozone and PM, s NAAQS. PM, 5
emissions are typically inventoried and
analyzed on an annualized tonnage
(expressed as tons per year) for purposes
of SIP planning. However, there is no
impact from removal of the summertime
PADEP low RVP program requirements
on wintertime emissions because EPA
does not regulate gasoline RVP outside
of the June 1st through September 15th
period. During the remaining portion of
the year, gasoline RVP is governed by
standards established by the American
Society for Testing and Materials for the
purposes of ensuring drivability during
colder weather. Generally, gasoline RVP
is higher during the colder portion of
the year.

Comment 10: The commenter requests
that EPA explain how it reviewed the
onroad and nonroad MOVES runs as it
appears that PADEP did not include any
input files used to compile the onroad
and nonroad inventories or much
information at all to be able to perform
an independent analysis. EPA must be
an independent reviewer of the state’s
demonstration—it can’t simply approve
anything and everything the state
submits. The commenter argues that
since the input and output files were

not available in the public docket, the
public was not able to verify whether
PADEPs modeling was performed
correctly, and therefore EPA should ask
PADEDP to supplement the docket to
include these materials and EPA should
reopen the comment period to provide
the public time to review the
supplementary information.

Response 10: PADEP prepared its
emissions analysis for its
noninterference demonstration using a
methodology similar to that used in
preparing highway emission inventories
to satisfy the requirements of section
172(c)(3) of the CAA. For highway
mobile source emissions, this entailed
utilization of a regional mobile source
highway emission inventory for the
Pittsburgh-Beaver Valley Area. PADEP’s
contractor, Michael Baker, prepared a
projection inventory of summer
weekday and annual conditions for
2018 and 2023 analysis years. The
Commonwealth’s May 2, 2018 SIP
revision contains a summary of the
methodology used to generate highway
mobile emissions estimates using
MOVES2014a. Appendix D to the May
2, 2018 SIP includes attachments
detailing the highway mobile analysis
methodology, MOVES input
assumptions and input parameters, and
MOVES sample input files. The
Commonwealth utilizes custom MOVES
post-processing software to calculate
hourly vehicle speeds and to prepare
batch traffic input files to the MOVES
model. This analysis methodology is
consistent with past statewide inventory
efforts, including state input to the 2014
NEI. While this inventory level analysis
makes review of the MOVES input
information more difficult, the
Commonwealth has attempted to clearly
document the input information used,
the results generated, and to provide
MOVES input file samples that underlie
the analysis. This is not a new means of
inventory level mobile source analysis
for Pennsylvania, as Pennsylvania uses
this method for all highway emissions
inventory plans submitted to EPA. EPA
therefore disagrees with the commenter
that the analysis is unverifiable, or that
the Commonwealth should be required
to supplement its documentation for the
docket for this action. EPA does not
agree that the comment period should
be reopened to allow for additional time
to review Pennsylvania’s analysis as
sufficient information supporting
PADEP’s demonstration supporting the
SIP revision was available for review.

Comment 11: PADEP assumes a three
percent increase in emissions for
stationary area and point sources but
never explains where this three percent
originated. PADEP says the assumption
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comes from the similar increase seen in
nonroad emissions but there’s no reason
to believe nonroad emissions would
increase at the same rate as area or point
sources. Nonroad vehicles are not the
same as area or point sources, nonroad
vehicles typically emit VOCs from
combustion exhaust, leaking gas caps, or
permeation through gas tanks but area
and point sources emit VOCs from
leaking tanks, expansion valves in
tanks, bad connections, or spillage from
transferring gas. EPA has never allowed
cross-category (i.e. nonroad to area/
point categories) emission factors to
estimate expected emissions from
sources, this has never been done before
in emissions inventories. EPA should
require PADEP to better explain the
three percent assumption to ensure their
assumptions are valid and reasonable.

Response 11: EPA agrees that PADEP
has not presented supporting
information to validate its assumption
that affected point area sources would
see the same increase in emissions as
would affected nonroad mobile sources
from removal of the state RVP rule, as
VOC emissions from area point sources
of gasoline transport and storage are
mostly evaporative in nature and not
necessarily consistent with those from
nonroad mobile sources VOC emissions
(which have tailpipe, evaporative
permeation, and engine hot soak and
evaporative emissions). However, it
would have proven difficult for PADEP
to specifically estimate emissions
impact from the affected point area
sources, as EPA no longer updates the
TANKS emissions estimation model 8
and instead refers to the original AP—42
equations for use in determining
emission factors for storage tanks. Use of
AP-42 factors to determine the change
in emissions on these sources from
removal of the PADEP low RVP gasoline
rule would require extensive tank and
product specific information from each
source that PADEP would need to
calculate and project. EPA believes the
change in emission factors would be
small and that any error caused by use
of this assumption would not
dramatically impact the emissions

8 TANKS is a Windows-based, EPA-created
computer software program used to estimate VOC
and hazardous air pollutant (HAP) emissions from
fixed- and floating-roof storage tanks. TANKS is
based on the emission estimation procedures from
Chapter 7 of EPA’s Compilation Of Air Pollutant
Emission Factors (AP—42). The TANKS model was
developed using software that is now outdated, and
therefore, the model is not reliably functional on
computers using certain operating systems such as
Windows Vista or Windows 7. EPA no longer
supports TANKS and instead recommends use of
AP-42 emission factors for this purpose.

impact on this sector from removal of
the PADEP 7.8 RVP rule.

The VOC emissions from area point
sources affected by removal of the
PADEP low RVP requirement total 217
tpy in the 2014 NEI. Assuming three
percent growth in emissions from
removal of the rule results an increase
of only seven tpy of VOCs (or 0.02 tpd).
Because emissions from this sector are
so small, even doubling PADEP’s
estimate would only lead to a negligible
increase in 2018 or 2023 VOC emissions
from this sector. EPA therefore finds
that PADEP’s assumption of a three
percent growth in VOC emissions in the
area point sector resulting from removal
of the state RVP rule, while simplistic
for emission inventory purposes, is
reasonable for this CAA 110(1) analysis
and even if it results in understatement
of the increase in emissions from
removal of the low RVP rule, as it is
more than overcome by PADEP’s
conservative approach to the analysis,
as PADEP buffers the overall results on
all sectors by increasing by 25 percent
the overall impact on all sectors for both
NOx and VOC emissions to account for
uncertainty in their analysis. PADEP’s
simplistic three percent growth
assumption for emissions from point
area sources would translate to a very
small overall emissions change for the
sector and is reasonable for purposes of
this CAA 110(l) analysis.

Comment 12: A commenter contends
that EPA should disapprove PADEP’s
SIP submission because 25 Pa. Code
129.77 is not a “‘surplus” emission
reduction, as Reasonably Available
Control Technology (RACT) is required
under section 184 of the CAA for the
State to meet RACT requirements for
states in the Northeast Ozone Transport
Region (OTR), as this category of
emissions is covered by an EPA-issued
Control Techniques Guideline (CTG). As
a result, the commenter argues that
reductions from RACT can’t be
considered “‘surplus” because the
reductions achieved are necessary to
satisfy mandatory requirements separate
from attainment or maintenance plans,
since states in an OTR are required to
enact RACT on a statewide basis.

Response 12:In evaluating whether a
given SIP revision would interfere with
attainment or maintenance, as required
by CAA section 110(1), EPA generally
considers whether the SIP revision will
allow for an increase in actual emission
into the air over what is allowed under
the existing EPA-approved SIP. EPA has
not required that a state produce a new
complete attainment demonstration for
every SIP revision, provided the status
quo air quality is preserved. See
Kentucky Resources Council, Inc. v.

EPA, 467 F.3d 986 (6th Cir. 2006). EPA
elaborated on compliance options for
complying with the CAA
noninterference clause in our
“Guidance on Removing Stage II
Gasoline Vapor Control Programs from
State Implementation Plans and
Assessing Comparable Measures” (EPA—
457/B-12-001, dated August 7, 2012).
In that guidance, EPA indicated that
110(1) noninterference could be
demonstrated if an increase in
emissions from removal of a measure
would be offset by excess emission
reductions not accounted for in the
current SIP. Per this guidance, a state
has wide latitude in selecting additional
controls, including substitution of NOx
controls, as long as the offsetting
emission controls are contemporaneous
with a rule being phased-out. The
guidance indicates that the offsetting
measures can come from substitution of
additional emission controls not already
in the SIP, or alternatively through
offset of emissions due to excess
emission reductions not accounted for
in the current SIP (e.g., changes to an
area’s stationary or area source emission
inventory resulting from changes in
industrial population or activity, or
from shutdown of a source.) EPA
believes that Pennsylvania’s use of the
term “surplus” in reference to the RACT
“overcontrol” from the adhesives source
category is, for CAA 110(l) purposes, a
reference to the fact that the PADEP
adhesives rule adopts the OTC model
rule that exceeds EPA requirements for
CTG RACT in this category and also that
the benefits of the rule have not been
previously claimed in a prior EPA-
approved control strategy SIP (e.g., a
reasonable further progress plan,
maintenance plan, or attainment
demonstration, etc.). Therefore, the
adhesives and sealant rule generates
emission reductions that could serve to
offset the increases from removal of the
low RVP requirement, in a
contemporaneous timeframe to that
removal. Given that the Pittsburgh-
Beaver Valley Area has no requirements
to demonstrate RFP of any ozone
NAAQS, the focus of CAA 110(1)
demonstration in this case is to show
that removal of the provision will
maintain the status quo of air quality in
the area and thereby not interfere with
attainment of any ozone NAAQS. While
part of Pennsylvania’s adhesives and
sealants rule addresses the requirements
of the adhesives CTG to demonstrate
compliance with RACT, (and is a
mandatory component of the SIP), part
of Pennsylvania’s adhesives and
sealants rule addresses emissions and
activities not covered by the CTG, and
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are surplus to the requirement of the
adhesives CTG. Also, since the
Pittsburgh-Beaver Valley Area has no
outstanding Reasonable Available
Control Measure (RACM) requirement
because they have no attainment plan
requirement under CAA 172(c) and
182(b), the pertinent applicable
requirement under CAA 110(1) is
demonstrating that this action will not
interfere with maintenance of ozone or
any other NAAQS. EPA finds
Pennsylvania has done that through its
analysis.

Further, EPA disagrees with the
commenter that reductions from a RACT
measure (required for an OTR state)
cannot be used to show noninterference
under CAA 110(1). Nothing in CAA
110(1) prevents consideration of
required RACT or CTG measures from
being considered as offsetting
reductions for noninterference
purposes. Thus, the fact that the
adhesives and sealant rule, relied upon
by PADERP to assist in showing removal
of low RVP requirements will not
interfere with the NAAQS, is part of a
RACT measure is not relevant to the
inquiry. EPA discussed how removal of
the low RVP requirement will not
interfere with the NAAQS, RFP or any
other CAA requirement in the DFR and
herein relying upon Federal fuel
requirements to minimize emission
increases as well as reductions in
pollutants from Guardian’s closure and
the adhesives and sealants rule. The
status of the adhesives rule as a RACT
requirement does not alter EPA’s
conclusion of non-interference with the
ozone or any other NAAQS from the
removal of the fuel requirement from
the Pennsylvania SIP.

Comment 13: The commenter states as
part of the noninterference
demonstration required by CAA 110(1),
EPA must consider the ozone forming
potential of VOC reductions being used
to offset the increased VOC stemming
from the removal of the state gasoline
RVP limit through photochemical grid
modeling that considers temperature
increased due to climate change.

Response 13: EPA reviews 110(1) on a
case-by-case basis through individual
SIP actions. EPA issued guidance in
2012 addressing removal of Stage II
vapor recovery requirements from SIPs,
which contains guidance that is relevant
here.? Specifically, the EPA Stage II
removal guidance discusses compliance
with 110(1) as possible even with slight
emission increases, in cases where those
increases do not interfere with

9 Guidance on Removing Stage II Gasoline Vapor
Control Programs from State Implementation Plans
and Assessing Comparable Measures, August 2012.

attainment, or are very small foregone,
near-term emissions reductions that are
expected to diminish rapidly over time
that are assumed too small (or
temporary in nature) to interfere with
attainment or RFP towards attainment of
a NAAQS. The guidance suggests this
may be particularly evident in areas that
are already attaining the NAAQS, or
where emissions and/or air quality
projections demonstrate the area is
likely to maintain the NAAQS in the
future. Although the Stage II program
removal guidance recommends use of
photochemical grid modeling as a
means to demonstrate noninterference,
it indicates that non-interference can be
demonstrated through other means for
purposes of CAA 110(1).10
Pennsylvania’s section 110(1)
demonstration for RVP removal takes
the approach that minor increases in
emissions from removal of the PADEP
low RVP program will be offset by other
contemporaneous measures, that future
modeling continues to show emissions
of pollutants contributing to ozone will
drop dramatically in the near term, and
that EPA’s preliminary ozone transport
photochemical grid modeling for the
2015 ozone NAAQS shows future
attainment.

Given the scale of emission
reductions underlying that modeling as
discussed in PADEP’s SIP submittal, the
relatively tiny emission increases from
removal of the low RVP program are not
expected to influence continued
attainment of the NAAQS in the
Pittsburgh-Beaver Valley Area in the
near term. Nothing in CAA 110(1)
requires an attainment demonstration or
airshed modeling showing that the
measure being removed would impact
the NAAQS at any level to make a
satisfactory showing of noninterference
under CAA section 110(l). Pennsylvania
refers to the modeling that shows future
attainment of the ozone NAAQS as part
of its noninterference demonstration to
support removal of the 7.8 RVP program
from the SIP. The commenter has not
explained why photochemical grid
modeling is necessary for section 110(1)
purposes or why EPA must consider
temperature increases attributed to
climate change for these purposes. The
commenter points to no specific
statutory requirement regarding climate
change with which this SIP revision to
remove RVP requirements would
interfere or which would affect our
conclusion regarding PADEP’s section
110(1) analysis. Further, the commenter

10 Guidance on Removing Stage II Gasoline Vapor
Control Programs from State Implementation Plans
and Assessing Comparable Measures, August 2012,
section 2.2.

provided no information to counter the
modeling from MARAMA or from EPA
which is referenced in the
Commonwealth’s submitted SIP
revision. Thus, no further response is
provided to this comment.

Comment 14: The commenter states
that EPA must consider the
consequences of increased gasoline
consumption from removal of the
PADEP low RVP requirement.

Response 14: The commenter did not
indicate what linkage exists between
gasoline consumption and gasoline RVP
limit. PADEP did not analyze the
impacts of additional gasoline usage
directly related to any expected lower
cost of gasoline attributed with removal
of the state RVP summertime limit.
While PADEP examined price impact
from RVP limits using historical retail
gasoline prices during its rulemaking
process, the commenter did not provide
sufficient information to justify that any
such relationship exists between
consumption and gasoline RVP limits.

Further, PADEP did consider impacts
of RVP pricing on consumption in the
state rulemaking process. PADEP’s own
historic price analysis indicates that
retail prices for low RVP fuel in the
Pittsburgh-Beaver Valley Area were 9
cents per gallon more on average than
statewide average retail gasoline price
during the 2014 state low RVP control
season (May—-Sept), ranging from 1.6 to
9.2 cents per gallon over statewide
gasoline prices during the 2011-2015 5-
year period. PADEP’s regulatory
calculations assumed that removal of
the State RVP summertime requirement
would save an average Pittsburgh driver
between $1.60 to $9.20 per summer
season, if they purchased 100 gallons of
gasoline during the period of retail
purchase applicability. PADEP’s
modeling analysis of the highway
vehicle emissions impact from removal
of the low RVP program used MOVES
emissions modeling emission factors
and an apportionment of statewide
vehicle miles of travel (based on
Pittsburgh’s apportionment of statewide
gasoline usage). However, PADEP’s
emissions modeling did not rely upon
direct assumption of gasoline usage, as
the MOVES model estimates emissions
using a variety of inputs (e.g., traffic
volume, vehicle speeds, vehicle fleet
composition, fuel characteristics, and
other local emission control programs,
etc.). However, gasoline consumption
was not a direct input into the computer
model.

EPA believes that due to the low
expected per gallon gasoline cost
savings attributed to removal of the
PADEP low RVP program, the short
duration of the program (i.e., 4 months
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of the year), and the relatively indirect
nature of gasoline consumption on the
modeled highway emission reductions,
it is unlikely that vehicle miles traveled
(VMT) will rise dramatically from
removal of the program or that any
slight rise in gasoline usage for part of
the year would dramatically increase
emissions compared to a scenario where
the PADEP low RVP program is not
removed. Therefore, EPA believes it
unnecessary for PADEP to reflect a
projection scenario in its emissions
modeling for its noninterference
demonstration where gasoline usage is
increased beyond normal gasoline
growth assumptions and thus PADEP’s
emissions analysis remains reasonable
without such consideration.
Furthermore, to account for uncertainty
in their emissions impact estimates,
PADEP added a 25% upwards
adjustment to their estimate of total
substitute emission reductions
necessary to offset the loss in emissions
reductions from removal of the state low
RVP program. EPA believes this
additional level of overcontrol more
than makes up for the impact of
potential additional fuel sales in the
Pittsburgh-Beaver Valley area due to
potential fuel price differences and fuel
sales resulting from removal of the state
summertime low RVP program.

V. Impacts on the Boutique Fuels List

Section 1541(b) of the Energy Policy
Act of 2005 required EPA, in
consultation with the U.S. Department
of Energy, to determine the number of
fuels programs approved into all SIPs as
of September 1, 2004 and to publish a
list of such fuels. On December 28, 2006
(71 FR 78192), EPA published the list of
boutique fuels. EPA maintains the
current list of boutique fuels on its
website at: https://www.epa.gov/
gasoline-standards/state-fuels. The final
list of boutique fuels was based on a fuel
type approach. CAA section
211(c)(4)(C)(v)(III) requires that EPA
remove a fuel from the published list if
it is either identical to a Federal fuel or
is removed from the SIP in which it is
approved. Under the adopted fuel type
approach, EPA interpreted this
requirement to mean that a fuel would
have to be removed from all states’ SIPs
in which it was approved in order to
remove the fuel type from the list. (71
FR 78195). The 7.8 psi RVP fuel
program (as required by Pa. Code
Chapter 126, Subchapter C), as
approved into Pennsylvania’s SIP, is a
fuel type that is included in EPA’s
boutique fuel list (71 FR 78198—99;
https://www.epa.gov/gasoline-
standards/state-fuels). The specific
counties in the Pittsburgh-Beaver Valley

Area where summer low RVP gasoline
is required are identified on EPA’s
Gasoline Reid Vapor Pressure web page
(https://www.epa.gov/gasoline-
standards/gasoline-reid-vapor-
pressure). Subsequent to the final
effective date of EPA’s approval of
Pennsylvania’s May 2, 2018 SIP revision
to remove Pennsylvania’s Chapter 126,
Subchapter C 7.8 psi RVP requirement
from the SIP, EPA will update the State
Fuels and Gasoline Reid Vapor Pressure
web pages with the effective date of the
SIP removal. However, the entry for
Pennsylvania will not be completely
deleted from the list of boutique fuels,
as Allegheny County remains subject to
a separate, SIP-approved 7.8 psi RVP
gasoline requirement of ACHD’s Rules
and Regulations, Article XXI, pending
future action by ACHD to repeal that
rule and submit a formal SIP revision
requesting its repeal from the
Pennsylvania SIP. This deletion of
Armstrong, Beaver, Butler, Fayette,
Washington, and Westmoreland
Counties from the list will not result in
an opening on the boutique fuels list
because the 7.8 psi RVP fuel type
remains for one Pennsylvania County,
and in other state SIPs.

VI. Final Action

EPA is approving Pennsylvania’s May
2, 2018 SIP demonstration that removal
of PADEP’s low RVP summertime
gasoline program does not interfere with
the Commonwealth’s ability to attain or
maintain any NAAQS in the Pittsburgh-
Beaver Valley Area, in compliance with
the requirements of CAA section 110(1).
With this action, EPA is also granting
Pennsylvania’s request to remove
PADEP’s low RVP summertime gasoline
requirements at 25 Pa. Code Chapter
126, Subchapter C from the
Pennsylvania SIP. Our approval of the
May 2, 2018 SIP submittal is in
accordance with CAA requirements in
section 110, including section 110(1)
specifically.

EPA’s approval of the May 2, 2018
Pennsylvania SIP revision does not
remove the separate SIP requirement
applicable requiring use of 7.8 psi RVP
gasoline during summertime months in
Allegheny County, under requirements
set forth in Article XXI, Rules and
Regulations of the ACHD, which were
approved by EPA as part of the
Commonwealth’s SIP on April 17, 2001
(66 FR 19724). PADEP will submit a SIP
revision, at a later date, on behalf of
ACHD to remove or otherwise amend
the separate Allegheny County low RVP
gasoline program rule. Neither ACHD’s
rule nor the related approved
Pennsylvania SIP for Article XXI are the
subject of this action or the

Pennsylvania May 2, 2018 low RVP
gasoline SIP revision.

VII. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided they meet the criteria of the
CAA. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).
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In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 19, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action to
approve Pennsylvania’s request for
removal of summertime low RVP
gasoline requirements from the SIP may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: December 10, 2018.
Cosmo Servidio,
Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart NN—Pennsylvania

§52.2020 [Amended]

m 2. In §52.2020, the table in paragraph
(c)(1) is amended by removing the
heading and entries for “Subchapter C—
Gasoline Volatility Requirements”
under Title 25, Chapter 126 Standard for
Motor Fuels.

[FR Doc. 2018-27481 Filed 12—19-18; 8:45 am)]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 180807736—-8999-02]
RIN 0648-Bl41

Fisheries of the Northeastern United
States; Framework Adjustment 12 to
the Atlantic Mackerel, Squid, and

Butterfish Fishery Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS approves and
implements Framework Adjustment 12
to the Atlantic Mackerel, Squid, and
Butterfish Fishery Management Plan.
This rule allows the possession of
Atlantic mackerel after of the domestic
annual harvest is projected to be caught
instead of prohibiting the possession of
Atlantic mackerel for the rest of the
calendar year. This final rule
implements this measure because it is
necessary to prevent unintended
negative economic impacts to other
fisheries, such as Atlantic herring.
DATES: This rule is effective December
20, 2018.

ADDRESSES: The Mid-Atlantic Fishery
Management Council (Council)
prepared a supplemental environmental
assessment (SEA) for Framework
Adjustment 12 that describes the
Council’s preferred management
measure and other alternatives
considered and provides a thorough
analysis of the impacts of the all
alternatives considered. Copies of the

Framework 12 SEA and the preliminary
Regulatory Impact Review (RIR) analysis
are available from: Christopher Moore,
Executive Director, Mid-Atlantic
Fishery Management Council, Suite 201,
800 State Street, Dover, DE 19901. The
SEA/RIR is accessible via the internet at
http://www.greater
atlantic.fisheries.noaa.gov/ or http://
www.mafmec.org.

FOR FURTHER INFORMATION CONTACT:
Alyson Pitts, Fishery Management
Specialist, (978) 281-9352,
alyson.pitts@noaa.gov.
SUPPLEMENTARY INFORMATION:

Background

On June 5, 2018, the Council adopted
a final measure under Framework
Adjustment 12 to the Atlantic Mackerel,
Squid, and Butterfish (MSB) Fishery
Management Plan (FMP). On August 17,
2018, the Council submitted the
framework and draft SEA to NMFS for
preliminary review, with final
submission on October 18, 2018. NMFS
published a proposed rule that included
implementing regulations on October 3,
2018 (83 FR 50059). The public
comment period for the proposed rule
ended on October 19, 2018.

The Council developed Framework
Adjustment 12 and the measure
described in the proposed rule under
the discretionary provision specified in
section 303(b)(12) of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act) (16 U.S.C. 1801, et seq.;
1853(b)(12)). The objective of this action
is to change to possession limits when
100 percent of the domestic annual
harvest (DAH) is landed, from zero
possession to 5,000 1b (2,268 kg). The
primary purpose of this action is to
avoid adverse economic impacts to the
commercial fishing industry once the
DAH is projected to be harvested.
Details concerning the development of
these measures are contained in the SEA
prepared for this action and
summarized in the preamble of the
proposed rule, therefore they are not
repeated here.

Approved Measure

The approved measure will allow the
possession of up to 5,000 1b (2,268 kg)
of Atlantic mackerel after 100 percent of
the DAH has been projected to be
harvested for the remainder of the 2018
fishing year and moving forward.
Current regulations prohibit the
possession of Atlantic mackerel after
100 percent of the DAH is harvested.

Comments and Responses

NMEFS received four comments on
this action, one was unrelated to the
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action, and is not addressed here. One
was in favor of the proposed action and
two were in opposition to this action.

Comment 1: One individual
commented that quotas have been large
and that there is no reason to increase
the quota.

Response: Framework 12 does not
increase the annual quota for Atlantic
mackerel. This action allows for a small
possession limit of Atlantic mackerel
after the DAH has been caught. We do
not expect this action will result in an
overage of the ACL. Atlantic mackerel
quotas have been greatly reduced since
2010. The Atlantic mackerel acceptable
biological catch (ABC) was reduced by
70 percent from 2010 (156,000 mt) to
2011 (47,395 mt) and the 2016 ABC
(19,898 mt) dropped by 87 percent
compared to 2010 (156,000 mt).

Comment 2: One individual
commented in support of this action
because it would provide economic
benefits for the industry. The
commenter raised concern that over
harvesting could result in a deduction of
quota from the following fishing year,
even though the 5,000 Ib (2,268 kg)
possession limit is smaller compared to
the current possession limit of 20,000 1b
(9.08 mt).

Response: NMFS agrees that approval
of this action will provide economic
opportunities for the commercial fishing
industry in the region. While there is
potential for an over harvest of the DAH,
there are additional accountability
measures that would deduct an overage
from the DAH in the following year, as
required under § 648.24(b)(2) and (3).
There is also a 10-percent uncertainty
buffer of 2.2 million 1b (997 mt) in the
current specifications. Council staff
have projected that even if 100 percent
of the DAH is harvested, only about 17
percent (374,000 1b, 169 mt) of the
management uncertainty buffer would
be landed with a 5,000 Ib (2,268 kg)
possession limit. This action is not
expected to compromise conservation
while maintaining economic
opportunities for fishing communities.

Comment 3: One industry participant
expressed opposition to Framework 12,
as the current measure has been set to
prohibit the possession of mackerel
when 100 percent of the DAH is
harvested in order not to exceed the
management uncertainty buffer. The
commenter said that the uncertainty
buffer was meant for uncertainty in
biomass and for food to be set aside for
predators. The commenter also
suggested that NMFS should shift quota
from the Tier 1 and 2 permit category,
if this measure is intended for smaller
commercial fishing entities, in order to
prevent further overfishing. The

commenter also claimed that Atlantic
mackerel, river herring, and shad are
overfished, and Framework 12 does not
improve chances for the fishery to
rebuild.

Response: The 10-percent
management uncertainty buffer was
designed because of the high volume
nature of the fishery. The management
uncertainty buffer is utilized in the
event that the Regional Administrator
does not close the commercial mackerel
fishery in time. Because of this, this
action is not expected to compromise
conservation or result in overfishing. If
there is an over harvest of the DAH,
there are additional accountability
measures that would deduct an overage
from the DAH in the following year, as
required under § 648.24(b)(2) and (3).
The 10 percent uncertainty buffer is 2.2
million 1b (997 mt) and Council staff
have projected that even if 100 percent
of the DAH is harvested, only about 17
percent of the management uncertainty
buffer would be landed.

The tiered permit system allows
vessels to possess a certain amount of
mackerel based on permit category, not
quota allocation. There is no quota
allocation in the Atlantic mackerel
fishery. The stock is managed by an
annual quota and monitored as a whole.
Therefore, it is not possible to “shift”
quota among permit categories. The
implementation of Framework 12 may
result in more mackerel catch and the
potential for more river herring and
shad catch. However, it does not
address the catch caps that control
bycatch of river herring and shad in the
mackerel fishery. This action is not
expected to compromise conservation of
these species, as the caps will continue
to limit bycatch.

Corrections

The proposed rule included a
correction to § 648.14(g)(2)(ii)(D).
However, the correction to that
regulation has already been made in a
final rule to implement Amendment 20
to the Atlantic Mackerel, Squid, and
Butterfish FMP (December 14, 2018; 83
FR 64257). Therefore, this correction is
no longer necessary as part of the
current rulemaking.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the Assistant
Administrator has determined that this
final rule is consistent with Framework
Adjustment 12, other provisions of the
Magnuson-Stevens Act, and other
applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Because this rule relieves a restriction
by lifting the prohibition of the
possession of Atlantic mackerel after the
DAH has been caught, it is not subject
to the 30-day delayed effectiveness
provision of the APA pursuant to 5
U.S.C. 553(d)(1). Data and other
information indicate that 100 percent of
the 2018 DAH quota may be landed
before the end of the fishing year.
Landings data are updated on a weekly
basis, and NMFS monitors catch data on
a daily basis as catch increases toward
the limit. The high-volume nature of
this fishery, and other fisheries that
cannot avoid mackerel, such as Atlantic
herring, increase catch quickly relative
to the quota. If implementation of this
action is delayed, the quota for the 2018
fishing year may be exceeded, thereby
prohibiting the possession on Atlantic
mackerel, under the current regulations
found at § 648.24(b)(1)(i), which would
hinder the prosecution of fisheries
unnecessarily in light of the current
rulemaking.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
No comments were received that would
change the certification that this action
will not have a significant economic
impact on a substantial number of small
entities regarding this certification. As a
result, a regulatory flexibility analysis
was not required and none was
prepared.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: December 14, 2018.
Alan D. Risenhoover,

Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is to be
amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
§648.14 [Amended]

m 2.In §648.14, remove and reserve
paragraph (g)(2)(ii)(F).
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m 3.In § 648.24, revise paragraph
(b)(1)() to read as follows:

§648.24 Fishery closures and
accountability measures.
* * * * *

(b)* L

(1)(i) Mackerel commercial sector EEZ
closure. NMFS will close the
commercial Atlantic mackerel fishery in
the EEZ when the Regional
Administrator projects that 95 percent
of the Atlantic mackerel DAH is
harvested if such a closure is necessary
to prevent the DAH from being
exceeded. The closure of the
commercial fishery shall be in effect for
the remainder of that fishing year, with
incidental catches allowed as specified
in §648.26. When the Regional
Administrator projects that 100 percent
of the Atlantic mackerel DAH will be
landed, NMFS will reduce the
possession of Atlantic mackerel in the
EEZ for the remainder of the fishing
year to the amount specified in
§648.26(a)(2)(ii).

* * * * *

m 4.In §648.26, revise paragraphs (a)(1)
introductory text and (a)(2) to read as
follows:

§648.26 Mackerel, squid, and butterfish
possession restrictions.

(a] * * %

(1) Initial possession limits. A vessel
must be issued a valid limited access
mackerel permit to fish for, possess, or
land more than 20,000 1b (9.08 mt) of
Atlantic mackerel from or in the EEZ
per trip, provided that the fishery has
not been closed, as specified in
§648.24(b)(1).

* * * * *

(2) Closure possession restrictions—(i)
Limited access fishery. During a closure
of the commercial Atlantic mackerel
fishery pursuant to § 648.24(b)(1)(i),
when 95 percent of the DAH is
harvested, vessels issued a limited
access Atlantic mackerel permit may not
take and retain, possess, or land more
than 20,000 1b (9.08 mt) of Atlantic
mackerel per trip at any time, and may
only land Atlantic mackerel once on any
calendar day, which is defined as the
24-hr period beginning at 0001 hours

and ending at 2400 hours. Pursuant to
§ 648.24(b)(1)(ii), when 90 percent of the
Tier 3 allocation is harvested, vessels
issued a Tier 3 limited access Atlantic
mackerel permit may not take and
retain, possess, or land more than
20,000 1b (9.08 mt) of Atlantic mackerel
per trip at any time, and may only land
Atlantic mackerel once on any calendar
day, which is defined as the 24-hr
period beginning at 0001 hours and
ending at 2400 hours

(ii) Entire commercial fishery. During
a closure of the directed commercial
Atlantic mackerel fishery pursuant to
§648.24(b)(1)(i), when 100 percent of
the DAH is harvested, vessels issued an
open or limited access Atlantic
mackerel permit may not take and
retain, possess, or land more than 5,000
b (2.26 mt) of Atlantic mackerel per trip
at any time, and may only land Atlantic
mackerel once on any calendar day,
which is defined as the 24-hr period
beginning at 0001 hours and ending at
2400 hours.
* * * * *
[FR Doc. 2018-27520 Filed 12—19-18; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 61

[Docket No.: FAA—-2018-1050; Notice No.
18-05]

RIN 2120-AL23

Removal of Training Requirements for
an Airline Transport Pilot Certificate
Issued Concurrently With a Single-
Engine Airplane Type Rating

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice of proposed
rulemaking (NPRM) would remove an
unnecessary multiengine training
requirement for pilots seeking to obtain
an initial airline transport pilot (ATP)
certificate concurrently with a single-
engine airplane type rating. This action
also proposes to revise several pilot
certification regulations by removing the
July 31, 2014 date, which served as the
compliance date for the multiengine
ATP training requirements, because the
date is no longer necessary.

DATES: Send comments by February 19,
2019

ADDRESSES: Send comments identified
by docket number 2018-1050 using any
of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: In accordance with 5 U.S.C.
553(c), DOT solicits comments from the
public to better inform its rulemaking
process. DOT posts these comments,
without edit, including any personal
information the commenter provides, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL~
14 FDMS), which can be reviewed at
www.dot.gov/privacy.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Barbara Adams, Air Transportation
Division, Air Carrier Training Systems
and Voluntary Safety Programs Branch,
Federal Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone 202—267—-8166;
email: Barbara.Adams@faa.gov.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in Title 49 of the
United States Code (49 U.S.C.). Subtitle
I, Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority.

This rulemaking is promulgated
under the authority described in 49
U.S.C. 106(f), which establishes the
authority of the Administrator to
promulgate regulations and rules; 49
U.S.C. 44701(a)(5), which requires the
Administrator to promulgate regulations
and minimum standards for other
practices, methods, and procedures
necessary for safety in air commerce and
national security; and 49 U.S.C.
44703(a), which requires the
Administrator to prescribe regulations
for the issuance of airman certificates
when the Administrator finds, after
investigation, that an individual is
qualified for, and physically able to
perform the duties related to, the
position authorized by the certificate.
This rulemaking is within the scope of
the FAA’s authority because it amends

the eligibility requirements for the
issuance of a single-engine airplane ATP
certificate.
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I. Overview of Proposed Rule

This NPRM would remove an
unnecessary multiengine training
requirement for pilots seeking to obtain
an initial airline transport pilot (ATP)
certificate concurrently with a single-
engine airplane type rating. The FAA
also proposes to revise several pilot
certification regulations by removing the
July 31, 2014 date, which served as the
compliance date for the multiengine
ATP training requirements, because the
date is no longer necessary.

II. Background

A. Current Regulations

Current regulations require a pilot
seeking an ATP certificate concurrently
with an airplane type rating to complete
training in an FAA-approved course
from an authorized training provider,
including ground training and flight
simulation training device (FSTD)
training in a device that represents a
multiengine airplane. Therefore, this
training requirement was intended for
pilots seeking an ATP certificate in a
multiengine airplane. However, because
of the way the regulations are written,?

114 CFR 61.156 specifically states the training
requirement applies to a pilot seeking a multiengine
class rating on his or her ATP certificate or a pilot
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the requirement for training in a
multiengine airplane has the
unintended effect of applying to a pilot
seeking a type rating for a single-engine
airplane concurrently with an ATP
certificate. When the training
requirement became effective in 2014,
there were no single-engine airplanes
that required the pilot to obtain a type
rating prior to serving as pilot in
command. However, with the
certification of the Cirrus Vision Jet in
2016, there is now is a single-engine
airplane that requires the pilot to obtain
a type rating prior to serving as pilot in
command. Under the current
regulations, if a pilot seeks to obtain the
type rating in the Cirrus Vision Jet
concurrently with the initial issuance of
the ATP certificate in the airplane
category with a single-engine type
rating, that pilot would be required to
complete the multiengine training to be
eligible for the practical test.

B. History

The Airline Safety and Federal
Aviation Administration Extension Act
of 2010 (Pub. L. 111-216) (the “Act”)
was signed into law in August 2010 and
included provisions to improve airline
safety and pilot certification and
training. In response to the Act, FAA
modified the eligibility requirements for
an ATP certificate with an airplane
category multiengine class rating with
the publication of the Pilot Certification
and Qualification Requirements for Air
Carrier Operations Final Rule (78 FR
42324) in July 2013 (2013 Final Rule).
Section 216 of the Act specifically
required all pilots in part 121 to have an
ATP certificate and an appropriate
amount of multiengine time. Section
217 of the Act established minimum
qualifications for an ATP certificate that
were focused on air carrier pilots and
multiengine airplane experience. The
statutes did not address single-engine
airplanes. Additionally, part 121
prohibits the use of single-engine
airplanes.2

To address the ATP requirements set
forth in the Act, the FAA established a
requirement for a pilot to complete an
FAA-approved ATP certification
training program (ATP CTP) that
includes ground training and flight
training in a multiengine flight
simulation training device (FSTD).
Pilots must complete the ATP CTP to be

seeking an airplane type rating concurrent with an
ATP certificate. The use of “airplane type rating”
means it applies to both single-engine and
multiengine airplane type ratings. In paragraph (b),
however, the FSTD training is required to be in a
device that represents a multiengine airplane.

214 CFR 121.159 prohibits use of a single-engine
airplane in part 121 operations.

eligible for the multiengine ATP
knowledge test.3 Upon review of the
regulatory requirements for an ATP
certificate, the FAA found that some of
them, as written, do not distinguish
between a pilot getting a single-engine
airplane rating and a multiengine
airplane rating. For example, as noted,
pilots seeking an “‘airline transport pilot
certificate obtained concurrently with
an airplane type rating” are required to
complete the ATP CTP specified in
§61.156 and receive a graduation
certificate from an authorized training
provider. With that express language,
pilots seeking an ATP certificate
concurrently with a single-engine
airplane type rating must complete
multiengine airplane training to obtain
an ATP certificate in a single-engine
airplane.

At the time the 2013 Final Rule
published, there were no single-engine
airplanes that required a type rating to
serve as pilot in command (PIC);
therefore, there were no comments
indicating concern with completing
multiengine training to be eligible for a
type rating. However, since the 2013
Final Rule published, Cirrus Aircraft
received type certification for its single-
engine Vision Jet (SF50) 4 and a pilot is
required to hold a type rating for that
airplane to serve as PIC. The way that
§61.156 is written, a pilot cannot
complete a practical test for an initial
ATP certificate with the SF50 type
rating unless the pilot completes
multiengine training. Alternatively, to
avoid the training requirement, a pilot
could use a different single-engine
airplane (i.e., one that does not require
a type rating) to obtain the initial ATP
certificate and then complete a second
practical test in the SF50 to add the type
rating to the ATP certificate.? Or, a pilot
could add the type rating to his or her
commercial pilot certificate first and
then complete an ATP practical test in
a different single-engine airplane and
the SF50 type rating would be carried
forward to the ATP certificate. In either
case the pilot would be taking an
additional and unnecessary practical
test to avoid completing the multiengine
training in the ATP CTP.

III. Discussion of the Proposal

As previously mentioned, several
sections in part 61 apply to a pilot
seeking an ATP certificate with a
multiengine airplane rating or an ATP
certificate concurrently with an

3These training requirements are found in 14

CFR 61.156.

4Cirrus Aircraft received type certification of the
SF50 Vision Jet in October 2016.

514 CFR 61.157(b).

“airplane type rating.” While these
regulations were intended to apply to
pilots seeking an ATP certificate in a
multiengine airplane, the regulations do
not specify that they apply only to pilots
seeking a “multiengine” airplane type
rating. Therefore, the requirements
apply to pilots seeking an ATP
certificate concurrently with a
multiengine type rating as well as pilots
seeking an ATP certificate concurrently
with a single-engine airplane type
rating.

In this NPRM, the FAA is proposing
to revise §§61.39(d), 61.153(e), 61.156,
and 61.165(f) to reflect that the ground
training and FSTD training in a
multiengine airplane, which is specified
in §61.156, applies to pilots seeking an
ATP certificate with a multiengine
airplane rating or an ATP certificate
obtained concurrently with a
multiengine airplane type rating.
Additionally, because §§61.39(b),
61.155(c)(14), and 61.160 contain the
same problematic language that fails to
specify “multiengine” airplane type
rating, the FAA is proposing to make
similar revisions to §§61.39(b),
61.155(c)(14), and 61.160 to reflect the
FAA’s original intent. These proposed
amendments are necessary to ensure a
pilot seeking an ATP certificate
concurrently with a single-engine
airplane type rating will not be required
to comply with unnecessary training
requirements that were intended for
applicants seeking an ATP certificate in
a multiengine airplane. Consistent with
the Act’s direction to enhance
multiengine experience requirements,
this NPRM does not propose any
changes for what is currently required
for a pilot seeking a multiengine
airplane ATP certificate.

The FAA notes that while the
burdensome multiengine training
requirement of § 61.156 would be
removed for a pilot seeking an ATP
certificate concurrently with a single-
engine airplane type rating, there would
be no reduction in safety because a pilot
would still be required to obtain specific
training and testing that is appropriate
to the single-engine airplane type rating
the pilot is seeking. More specifically, to
add a single-engine airplane type rating
to an ATP certificate or obtain a single-
engine type rating concurrently with an
ATP certificate, a pilot must receive and
log ground and flight training from an
authorized instructor, receive an
endorsement from an authorized
instructor that the training was
completed, and perform a practical test
in accordance with the requirements in
§61.157(b).

In addition to the proposed
amendments previously discussed, the
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FAA is proposing to amend several
sections in part 61 by removing the July
31, 2014 date, which served as the
compliance date for the multiengine
training requirement. Now that the date
has passed, the FAA finds that the date
is no longer necessary in the following
regulations: §§61.35(a)(2) and
(a)(3)(iii)(B),® 61.153(e), 61.155(c)(14),
61.156, 61.165(c)(2) and (f)(2). The FAA
is also proposing to remove
§61.35(a)(3)(iii)(B) as unnecessary
because it contained a prerequisite for
applicants seeking issuance of an ATP
certificate prior to August 1, 2014. As a
result, § 61.35(a)(3)(iii)(C) is
redesignated as § 61.35(a)(3)(iii)(B).

Furthermore, the FAA finds that
§61.155(d) is no longer necessary. This
section required an applicant who
successfully completed the ATP
knowledge test prior to August 1, 2014,
to successfully complete the practical
test within 24 months from the month
in which the knowledge test was
successfully completed. Because more
than 40 months has elapsed since
August 1, 2014, it is impossible for an
applicant to successfully complete an
ATP practical test within 24 months of
taking a knowledge test prior to that
date. The FAA is therefore proposing to
remove § 61.155(d) from part 61. For the
same reasons, the FAA is proposing to
remove the language from §61.165(f)(2)
that allows a pilot to present valid ATP
knowledge test results from a test taken
prior to August 1, 2014.

IV. Regulatory Notices and Analyses
A. Regulatory Evaluation

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 and
Executive Order 13563 direct that each
Federal agency shall propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, this Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a

6 The FAA notes that this NPRM redesignated
§61.35(a)(3)(iii)(C) as § 61.35(a)(3)(iii)(B).

written assessment of the costs, benefits,
and other effects of proposed or NPRMs
that include a Federal mandate likely to
result in the expenditure by State, local,
or tribal governments, in the aggregate,
or by the private sector, of $100 million
or more annually (adjusted for inflation
with base year of 1995). This portion of
the preamble summarizes the FAA’s
analysis of the economic impacts of this
proposed rule.

In conducting these analyses, FAA
has determined that this proposed rule:
(1) Has cost savings with no additional
costs; (2) is not an economically
“significant regulatory action” as
defined in section 3(f) of Executive
Order 12866; (3) does not require an
analysis under the Regulatory
Flexibility Act; (4) would not create
unnecessary obstacles to the foreign
commerce of the United States; and (5)
would not impose an unfunded
mandate on state, local, or tribal
governments, or on the private sector by
exceeding the threshold identified
above. These analyses are summarized
below.

This proposed rule would not make
any changes to the requirements for a
pilot seeking a multiengine airplane
ATP certificate. Rather, this proposed
rule would simply remove an
unintended and unnecessary training
requirement in multiengine airplanes
for a pilot seeking a single-engine
airplane ATP certificate concurrently
with a single-engine airplane type
rating, with no reduction in safety
because a pilot will still be required to
obtain specific training and be tested to
receive the single-engine airplane type
rating.

This proposed rule would relieve
costs for a pilot seeking both an ATP
certificate concurrently with a single-
engine airplane type rating. Current
regulations require a person seeking
both an ATP and a single-engine type
rating to complete multiengine airplane
training.

In order to estimate future cost
savings of removing unnecessary
multiengine training requirements for
pilots seeking to obtain an initial Airline
Transport Pilot (ATP) certificate
concurrently with a single-engine
airplane type rating, the regulatory
evaluation of the final rule is based on
the following key assumptions, factors
and data.

e We use a five-year period of
analysis based on the most current data
available at the time.

e We use a seven and three percent
discount rate for calculating present
values of benefits and costs as
prescribed by OMB in Circular A—4.

e Estimates are provided in constant
dollars with 2017 as the base year.

e We estimate that costs of an airline
transport pilot (ATP) certification
training program (CTP) to an applicant
to be $5,000.

e We estimate that the cost of renting
a newer glass cockpit single-engine
airplane to be $175 per hour wet. An
airplane rented wet includes
maintenance, insurance, fuel, airport
fees, any other duties, and taxes.

e We estimate that for an ATP
practical test, a single-engine airplane
would have to be rented for three hours
to practice for the test and two hours for
the test.

¢ In addition to renting an airplane, a
designee would be required. We
estimate that the designee would cost
the applicant $500.

¢ Based on data from the Airlines for
America (A4A), we estimate that the
average domestic round-trip fare and
fees would be about $340.7

e Based on data from the General
Services Administration (GSA) website,
for 2017, the average cost of a hotel in
the continental US would be $93 per
day and the average cost of the per
diem, including meals and incidental
expenses, would be $51 per day.8

As previously discussed, there were
no single-engine airplanes that required
a type rating until the certification of the
Cirrus Vision Jet in 2016.° From October
2016 through August 2018, 111 pilots
received SF50 type ratings. Of these 111
pilots, the FAA estimates that 40
percent could have upgraded their
certificate with an airline transport pilot
(ATP) certification training program
(CTP), but opted to just add the SF50
type rating to their commercial
certificate to avoid completing the ATP
CTP training costs. Since there are 23
months from October 2016 through
August 2018, the FAA calculated that
there would be an average of 5 pilots per
month that would receive a single-
engine type certificate (111 pilots
divided by 23 months), or about 60
pilots per year (5 pilots times 12
months). The FAA then calculated that
40 percent of 60 pilots would be 24
pilots (0.4 times 60) per year that could
incur costs savings by avoiding the costs
of the ATP CTP.

In order to estimate the cost savings
of an applicant obtaining an ATP CTP,

7 http://airlines.org/dataset/annual-round-trip-
fares-and-fees-domestic/ Accessed October 2018.

8 https://www.gsa.gov/travel/plan-book/per-diem-
rates/per-diem-files-archived.

9Based on the FAA Aircraft Registry as of April
2018, there have been about 49 built, including
prototypes (http://registry.faa.gov/aircraftinquiry/
AcftRef Results.aspx?Mfrtxt=6Modeltxt=SF-50&
PageNo=1).
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they would have two options. For the
first option, the applicant would have to
complete a five to seven day ATP CTP
provided by an FAA-authorized training
provider. The FAA calculates the course
would take an average of six days ((5 +
7)/2). The applicant would also incur

the expense to travel to a flight school

to take the course, get a hotel for six
days, and pay a per diem for meals. In
the assumptions above, an ATP CTP
would cost $5,000, round trip airfare
would cost about $340, a hotel would
cost $93 a day, and meals and incidental

OPTION 1 COST SAVINGS

expenses would cost $51 a day. Using
these costs, the FAA estimates that this
proposal would save an applicant about
$6,200 in 2017 dollars. The following
table shows the cost saving results of the
first option over the five-year period of
analysis.

Potential Savings in 2017$ Present value
Year
) ) Total cost
Class Fare Hotel | Per diem | Avg days | # pilots savings 7% 3%
A B C D E F (A+B+((C+D)xE))xF

$340 | $93 $51 $6 $24 $148,893 | $139,152 | $144,556

340 93 51 6 24 148,893 130,049 140,346

340 93 51 6 24 148,893 121,541 136,258

340 93 51 6 24 148,893 113,590 132,289

340 93 51 6 24 148,893 106,159 128,436

TOtal i | e | e | e | e | e | e 744,464 610,490 681,886
Savings Per PIlot ......ecceiiiiiiiiinieieririeiien | v | e | e | e | e | e 6,204 5,087 5,682

Note: Numbers may not add due to rounding.

For the second option, the applicant
would have to rent a single-engine
airplane and hire a designee (check
pilot) for the practical test. We estimate
that for an ATP practical test, a single-
engine airplane would have to be rented
for three hours to practice for the test
and two hours for the test. In the
assumptions above, a single-engine
airplane would cost $175 per hour. The

FAA calculates the airplane rental
would cost a total of $875 dollars to rent
($175 * (2 + 3 hours)). The applicant
would also incur the expense to travel
to a private plane rental company, hire
a designee, get a hotel for one day, and
pay a per diem for meals. In the
assumptions above, round trip airfare
would cost about $340, a designee
would cost $500, a hotel would cost $93

OPTION 2 COST SAVINGS

a day, and meals and incidental
expenses would cost $51 a day. Using
these costs, the FAA estimates that this
proposal would save an applicant about
$1,900 in 2017 dollars. The following
table shows the cost saving results of the
second option over the five-year period
of analysis.

Potential Savings in 2017$ Present value
Year Des-
Fare A/C rental ig- Hotel Per diem | # pilots Total cost 7% 3%
nee
A B C D E F (A+B+C+D+E)*F
$340 $875 | $500 $93 $51 $24 $44,613 $41,694 $43,313
340 875 | 500 93 51 24 44,613 38,967 42,052
340 875 | 500 93 51 24 44,613 36,417 40,827
340 875 | 500 93 51 24 44,613 34,035 39,638
340 875 | 500 93 51 24 44,613 31,808 38,483
TOtAl e | errieenies | eereeeseenireennes | sveeenee | eeseesieeeniees | sveeeseesireens | eeesieeeneeens 223,064 182,922 204,314
Savings Per Pilot .......ccooiiiiiiieeeeiie | e | v | eveenes | eereneeienes | e | e 1,859 1,524 1,703

Note: Numbers may not add due to rounding.

The FAA estimates that this proposal
would have costs savings between $223
thousand to $744 thousand over the five
year period of analysis. The FAA
considers this proposed rule would
provide small cost savings with no
additional costs.

Therefore, the FAA has determined
that this proposed rule is not a
“significant regulatory action” as
defined in section 3(f) of Executive
Order 12866, and is not “‘significant” as
defined in DOT’s Regulatory Policies
and Procedures.

B. Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354) (RFA) establishes ““‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation.” To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their

actions to assure that such proposals are
given serious consideration. The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rulemaking would
have a significant economic impact on
a substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA. However, if an agency determines
that a rule is not expected to have a
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significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

This proposed rule would not make
any changes to the requirements for a
pilot seeking a multiengine airplane
ATP certificate. Rather, this proposed
rule would simply remove an
unintended and unnecessary training
requirement in multiengine airplanes
for a pilot seeking a single-engine
airplane ATP certificate concurrently
with a single-engine airplane type
rating, with no reduction in safety
because a pilot will still be required to
obtain specific training and be tested to
receive the single-engine airplane type
rating. This proposed rule would relieve
costs for a pilot seeking an ATP
certificate concurrently with a single-
engine airplane type rating.

Therefore, as provided in section
605(b), the head of the FAA certifies
that this proposed rule would not result
in a significant economic impact on a
substantial number of small entities.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96—39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103—465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards.

The FAA has assessed the potential
effect of this proposed rule and
determined that it would have only a
domestic impact and therefore no effect
on international trade.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an

expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$155.0 million in lieu of $100 million.
This proposed rule does not contain
such a mandate; therefore, the
requirements of Title II of the Act do not

apply.
E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there would
be no new requirement for information
collection associated with this proposed
rule. FAA has also determined it is not
necessary to amend any existing
collection. The current paperwork filing
that established the ATP CTP imposes a
requirement for a training provider to
submit a training program to the FAA
for approval. In the original filing it was
determined there was no paperwork
burden on a person taking the ATP CTP,
therefore this proposed rule would have
no impact on that filing. The FAA also
evaluated the paperwork filing for the
Airman Certificate and/or Rating
Application. If an applicant is seeking a
multiengine airplane ATP certificate,
submitting the ATP CTP graduation
certificate is required as part of that
collection. This proposed rule does not
change that requirement therefore no
amendment is needed.

F. International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to these proposed
regulations.

G. Environmental Analysis

FAA Order 1050.1F identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this proposed
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 5-6.6 and involves no
extraordinary circumstances.

V. Executive Order Determinations

A. Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order 13132, Federalism. The
agency has determined that this action
would not have a substantial direct
effect on the States, or the relationship
between the Federal Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, and,
therefore, would not have Federalism
implications.

B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it would not
be a “significant energy action” under
the executive order and would not be
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

C. Executive Order 13609, International
Cooperation

Executive Order 13609, Promoting
International Regulatory Cooperation,
promotes international regulatory
cooperation to meet shared challenges
involving health, safety, labor, security,
environmental, and other issues and to
reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements. The FAA has analyzed
this action under the policies and
agency responsibilities of Executive
Order 13609, and has determined that
this action would have no effect on
international regulatory cooperation.

D. Executive Order 13771, Reducing
Regulation and Controlling Regulatory
Costs

This proposed rule is expected to be
an E.O. 13771 deregulatory action.
Details on the estimated cost savings of
this proposed rule can be found in the
rule’s economic analysis.

VI. Additional Information

A. Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The agency also invites
comments relating to the economic,
environmental, energy, or federalism
impacts that might result from adopting
the rulemaking action in this document.
The most helpful comments reference a
specific portion of the rulemaking
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action, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

The FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking. The FAA will consider
all comments it receives on or before the
closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. The agency may
change this rulemaking action in light of
the comments it receives.

Proprietary or Confidential Business
Information: Commenters should not
file proprietary or confidential business
information in the docket. Such
information must be sent or delivered
directly to the person identified in the
FOR FURTHER INFORMATION CONTACT
section of this document, and marked as
proprietary or confidential. If submitting
information on a disk or CD ROM, mark
the outside of the disk or CD ROM, and
identify electronically within the disk or
CD ROM the specific information that is
proprietary or confidential.

Under 14 CFR 11.35(b), if the FAA is
aware of proprietary information filed
with a comment, the agency does not
place it in the docket. It is held in a
separate file to which the public does
not have access, and the FAA places a
note in the docket that it has received
it. If the FAA receives a request to
examine or copy this information, it
treats it as any other request under the
Freedom of Information Act (5 U.S.C.
552). The FAA processes such a request
under Department of Transportation
procedures found in 49 CFR part 7.

B. Availability of Rulemaking
Documents

An electronic copy of rulemaking
documents may be obtained from the
internet by—

1. Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies web page at http://
www.faa.gov/regulations _policies or

3. Accessing the Government Printing
Office’s web page at http://
www.gpo.gov/fdsys/.

Copies may also be obtained by
sending a request to the Federal
Aviation Administration, Office of
Rulemaking, ARM-1, 800 Independence
Avenue SW, Washington, DC 20591, or
by calling (202) 267—9680. Commenters

must identify the docket or notice
number of this rulemaking.

All documents the FAA considered in
developing this proposed rule,
including economic analyses and
technical reports, may be accessed from
the internet through the Federal
eRulemaking Portal referenced in item
(1) above.

C. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA) requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding
this document may contact its local
FAA official, or the person listed under
the FOR FURTHER INFORMATION CONTACT
heading at the beginning of the
preamble. To find out more about
SBREFA on the internet, visit http://
www.faa.gov/regulations policies/
rulemaking/sbre_act/.

List of Subjects in 14 CFR Part 61
Aircraft, Airmen, Aviation safety.

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend chapter I of title 14,
Code of Federal Regulations as follows:

PART 61—CERTIFICATION: PILOTS,
FLIGHT INSTRUCTORS, AND GROUND
INSTRUCTORS

m 1. The authority citation for part 61
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701-44703, 44707, 4470944711, 44729,
44903, 45102-45103, 45301-45302, Sec.
2307 Pub. L. 114-190, 130 Stat. 615 (49
U.S.C. 44703 note).

m 2. Amend § 61.35 by:
m a. Revising paragraph (a)(2) and
paragraph (a)(3)(iii)(A);
m b. Removing paragraph (a)(3)(iii)(B);
m c. Re-designating paragraph
(a)(3)(iii)(C) as paragraph (a)(3)(iii)(B);
and
m d. Revising newly re-designated
paragraph (a)(3)(iii)(B)

The revisions read as follows:

§61.35 Knowledge test: Prerequisites and
passing grades.

(a] * *x %

(2) For the knowledge test for an
airline transport pilot certificate with an
airplane category multiengine class
rating, a graduation certificate for the
airline transport pilot certification
training program specified in § 61.156;
and

(3) I

(111) * % %

(A) For issuance of certificates other
than the ATP certificate with an
airplane category multiengine class
rating, the applicant meets or will meet
the age requirements of this part for the
certificate sought before the expiration
date of the airman knowledge test
report; and

(B) For issuance of an ATP certificate
with an airplane category multiengine
class rating obtained under the
aeronautical experience requirements of
§§61.159 or 61.160, the applicant is at
least 18 years of age at the time of the
knowledge test;

* * * * *

m 3. Amend § 61.39 by revising the
introductory text of paragraph (b) and
the introductory text of paragraph (d) to
read as follows:

§61.39 Prerequisites for practical tests.
* * * * *

(b) An applicant for an airline
transport pilot certificate with an
airplane category multiengine class
rating or an airline transport pilot
certificate obtained concurrently with a
multiengine airplane type rating may
take the practical test with an expired
knowledge test only if the applicant
passed the knowledge test after July 31,
2014, and is employed:

* * * * *

(d) In addition to the requirements in
paragraph (a) of this section, to be
eligible for a practical test for an airline
transport pilot certificate with an
airplane category multiengine class
rating or airline transport pilot
certificate obtained concurrently with a
multiengine airplane type rating, an

applicant must:
* * * * *

m 4. Amend § 61.153 by revising
paragraph (e) to read as follows:

§61.153 Eligibility requirements: General.

* * * * *

(e) For an airline transport pilot
certificate with an airplane category
multiengine class rating or an airline
transport pilot certificate obtained
concurrently with a multiengine
airplane type rating, receive a
graduation certificate from an
authorized training provider certifying
completion of the airline transport pilot
certification training program specified
in §61.156 before applying for the
knowledge test required by paragraph
(g) of this section;

* * * * *

m 5. Amend § 61.155 by revising
paragraph (c)(14) and removing
paragraph (d) to read as follows:


http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies
http://www.faa.gov/regulations_policies
http://www.regulations.gov
http://www.gpo.gov/fdsys/
http://www.gpo.gov/fdsys/
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§61.155 Aeronautical knowledge.
* * * * *

(C) * x %

(14) For an airplane category
multiengine class rating, the content of
the airline transport pilot certification
training program in §61.156.

m 6. Amend § 61.156 by revising the
heading and introductory text to read as
follows:

§61.156 Training requirements: Airplane
category—multiengine class or multiengine
airplane type rating concurrently with an
airline transport pilot certificate.

A person who applies for the
knowledge test for an airline transport
pilot certificate with an airplane
category multiengine class rating must
present a graduation certificate from an
authorized training provider under part
121, 135, 141, or 142 of this chapter
certifying the applicant has completed
the following training in a course
approved by the Administrator.

* * * * *

m 7. Amend § 61.160 by revising the
introductory text of paragraph (a), the
introductory text of paragraph (b), the
introductory text of paragraph (c), and
paragraph (d) to read as follows:

§61.160 Aeronautical experience—
airplane category restricted privileges.

(a) Except for a person who has been
removed from flying status for lack of
proficiency or because of a disciplinary
action involving aircraft operations, a
U.S. military pilot or former U.S.
military pilot may apply for an airline
transport pilot certificate with an
airplane category multiengine class
rating or an airline transport pilot
certificate concurrently with a
multiengine airplane type rating with a
minimum of 750 hours of total time as
a pilot if the pilot presents:

* * * * *

(b) A person may apply for an airline
transport pilot certificate with an
airplane category multiengine class
rating or an airline transport pilot
certificate concurrently with a
multiengine airplane type rating with a
minimum of 1,000 hours of total time as
a pilot if the person:

* * * * *

(c) A person may apply for an airline
transport pilot certificate with an
airplane category multiengine class
rating or an airline transport pilot
certificate concurrently with a
multiengine airplane type rating with a
minimum of 1,250 hours of total time as
a pilot if the person:

* * * * *

(d) A graduate of an institution of
higher education who completes fewer
than 60 semester credit hours but at

least 30 credit hours and otherwise
satisfies the requirements of paragraph
(b) may apply for airline transport pilot
certificate with an airplane category
multiengine class rating or an airline
transport pilot certificate concurrently
with a multiengine airplane type rating
with a minimum of 1,250 hours of total
time as a pilot.

* * * * *

m 8. Amend § 61.165 by revising
paragraph (c)(2), the introductory text of
paragraph (f), and paragraph (f)(2) to
read as follows:

§61.165 Additional aircraft category and
class ratings.
* * * * *

(C] * % %

(2) Successfully complete the airline
transport pilot certification training
program specified in §61.156;

* * * * *

(f) Adding a multiengine class rating
to an airline transport pilot certificate
with a single engine class rating. A
person applying to add a multiengine
class rating, or a multiengine class
rating concurrently with a multiengine
airplane type rating, to an airline
transport pilot certificate with an
airplane category single engine class
rating must—

R

(2) Pass a required knowledge test on
the aeronautical knowledge areas of
§61.155(c), as applicable to multiengine
airplanes;

* * * * *

Issued under authority provided by 49
U.S.C. 106(f), 44701(a)(5), and 44703(a) in
Washington, DC, on December 13, 2018.

Rick Domingo,

Executive Director, Flight Standards Service.
[FR Doc. 2018-27402 Filed 12—19-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 50, 312, and 812
[Docket No. FDA-2018-N-2727]
RIN 0910-AH52

Institutional Review Board Waiver or
Alteration of Informed Consent for
Minimal Risk Clinical Investigations;
Extension of Comment Period

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Food and Drug
Administration (FDA or the Agency) is
extending the comment period for the
proposed rule that appeared in the
Federal Register of November 15, 2018.
The Agency is taking this action in
response to a request for an extension to
allow interested persons additional time
to submit comments.

DATES: FDA is extending the comment
period on the proposed rule published
November 15, 2018 (83 FR 57378).
Submit either electronic or written
comments by February 13, 2019.

ADDRESSES: You may submit comments
as follows. Please note that late,
untimely filed comments will not be
considered. Electronic comments must
be submitted on or before February 13,
2019. The https://www.regulations.gov
electronic filing system will accept
comments until 11:59 p.m. Eastern Time
at the end of February 13, 2019.
Comments received by mail/hand
delivery/courier (for written/paper
submissions) will be considered timely
if they are postmarked or the delivery
service acceptance receipt is on or
before that date.

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.

¢ If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see ‘“Written/Paper
Submissions’ and ‘“Instructions’).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and


https://www.regulations.gov
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Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

e For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2018-N-2727 for “Institutional Review
Board Waiver or Alteration of Informed
Consent for Minimal Risk Clinical
Investigations.” Received comments,
those filed in a timely manner (see
ADDRESSES), will be placed in the docket
and, except for those submitted as
“Confidential Submissions,” publicly
viewable at https://www.regulations.gov
or at the Dockets Management Staff
between 9 a.m. and 4 p.m., Monday
through Friday.

e Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” The
Agency will review this copy, including
the claimed confidential information, in
its consideration of comments. The
second copy, which will have the
claimed confidential information
redacted/blacked out, will be available
for public viewing and posted on
https://www.regulations.gov. Submit
both copies to the Dockets Management
Staff. If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you
must identify this information as
“confidential.” Any information marked
as “‘confidential”” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://www.gpo.gov/
fdsys/pkg/FR-2015-09-18/pdf/2015-
23389.pd.

Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management

Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Janet Norden, Office of Good Clinical
Practice, Food and Drug Administration,
10903 New Hampshire Ave., Silver
Spring, MD 20993-0002, 301-796-1127.

SUPPLEMENTARY INFORMATION: In the
Federal Register of November 15, 2018,
FDA published a proposed rule with a
60-day comment period to implement
the statutory changes made to the
Federal Food, Drug, and Cosmetic Act
by section 3024 of the 21st Century
Cures Act (Pub. L. 114-255) to allow for
a waiver or alteration of informed
consent when a clinical investigation
poses no more than minimal risk to the
human subject and includes appropriate
safeguards to protect the rights, safety,
and welfare of human subjects. The
proposed rule, if finalized, would
permit an institutional review board
(IRB) to waive or alter certain informed
consent elements or to waive the
requirement to obtain informed consent,
under limited conditions, for certain
minimal risk clinical investigations.
Comments on the proposed rule will
inform FDA'’s rulemaking to establish
regulations for IRB waiver or alteration
of informed consent for certain minimal
risk clinical investigations.

The Agency has received a request for
a 60-day extension of the comment
period for the proposed rule. This
request conveyed concern that the
current 60-day comment period does
not allow sufficient time to develop a
meaningful or thoughtful response to
the proposed rule.

FDA has considered the request and
is extending the comment period for the
proposed rule for 30 days, until
February 13, 2019. The Agency believes
that a 30-day extension allows adequate
time for interested persons to submit
comments without significantly
delaying rulemaking on these important
issues.

Dated: December 14, 2018.
Leslie Kux,
Associate Commissioner for Policy.
[FR Doc. 2018-27519 Filed 12—19-18; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DOD-2018-HA-0028]
RIN 0720-AB72

TRICARE; Addition of Physical
Therapy Assistants and Occupational
Therapy Assistants as TRICARE-
Authorized Providers

AGENCY: Office of the Secretary,
Department of Defense (DoD).

ACTION: Proposed rule.

SUMMARY: The Department of Defense is
publishing this proposed rule to add
certified or licensed physical therapy
assistants (PTAs) and occupational
therapy assistants (OTAs) as TRICARE-
authorized providers to engage in
physical therapy or occupational
therapy under the supervision of a
TRICARE-authorized physical therapist
or occupational therapist in accordance
with Medicare’s rules for supervision
and qualification when billed by under
the supervising therapist’s national
provider identification number. This
rule will align TRICARE with
Medicare’s policy, which permits PTAs
or OTAs to provide physical or
occupational therapy when supervised
by and billed under a licensed or
certified physical therapist or
occupational therapist.

DATES: Written comments received at
the address indicated in the ADDRESSES
section by February 19, 2019 will be
accepted.

ADDRESSES: You may submit comments,
identified by docket number and/or
Regulatory Information Number (RIN)
number and title, by either of the
following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Department of Defense, Office
of the Chief Management Officer,
Directorate for Oversight and
Compliance, Regulatory and Advisory
Committee Division, 4800 Mark Center
Drive, Mailbox #24, Suite 08D09,
Alexandria, VA 22350-1700.

Instructions: All submissions received
must include the agency name and
docket number or RIN for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
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personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT:
Erica Ferron, Defense Health Agency,
Medical Benefits and Reimbursement
Division, 303—-676—3626 or
erica.c.ferron.civ@mail.mil.
SUPPLEMENTARY INFORMATION:

I. Executive Summary and Overview

A. Purpose of the Proposed Rule

This proposed rule implements
section 721 of the National Defense
Authorization Act for Fiscal Year 2018
(NDAA-18), and advances two of the
components of the Military Health
System’s quadruple aim of improved
readiness and better health. The
TRICARE Basic benefit currently
includes physical therapy (PT) and
occupational therapy (OT) services
rendered by TRICARE-authorized
providers within the scope of their
license when prescribed and monitored
by a physician, certified physician
assistant, or certified nurse practitioner.
Allowing authorized physical therapists
and occupational therapists to include
as covered services those services of
qualified assistants performing under
their supervision may increase access to
PT and OT services, and increase
beneficiary choice in provider selection.
Physical therapists and occupational
therapists will be available to attend to
more complex tasks for TRICARE
beneficiaries, delegating to assistants
simpler tasks for which they are
licensed or certified to carry out.
Adding coverage of services by
authorized therapy assistants increases
access at the same time the Agency
anticipates that an active and aging
beneficiary population will increasingly
use these services.

B. Summary of the Major Provisions of
the Proposed Rule

The major provisions of the proposed
rule are:

> The addition of licensed or
certified PTAs as TRICARE-authorized
providers, operating under the same
qualifications established by Medicare
(42 Code of Federal Regulations (CFR)
484.4). Services must be furnished
under the supervision of and billed by
a licensed or certified TRICARE-
authorized physical therapist.

> The addition of licensed or
certified OTAs as TRICARE-authorized
providers, operating under the same
qualifications established by Medicare
(42 CFR 484.4). Services must be
furnished under the supervision of and
billed by a licensed or certified
TRICARE-authorized occupational
therapist.

C. Costs and Benefits

PT and OT services are covered
benefits of the TRICARE program,
authorized at 32 CFR 199.4. We estimate
that as a result of this rule, there will be
a one-percent increase in the use of PT
and OT services. The cost of increased
utilization, along with first-year
implementation costs of $350,000, is
estimated at $20 million over five years.

The financial effect of this rule is not
in the nature of economic costs or
imposition of private expenditures to
comply with Federal regulations.
Rather, the rule involves fairly modest
changes in federal health benefits
payments. Consistent with OMB
Circular A—4, such economic effects are
considered ‘‘transfer payments” caused
by Federal budget action, rather than
regulatory benefits or costs that require
additional analysis.

II. Discussion of Proposed Rule

A. Introduction and Background

Title 32 CFR 199.4(c)(3)(x) states that
assessment and treatment services of a
TRICARE authorized physical therapist
or occupational therapist may be cost-
shared under certain conditions when
prescribed and monitored by a
physician, certified physician assistant,
or certified nurse practitioner. In
addition, 32 CFR 199.6(c)(3)(iii)(K)(2)
recognizes licensed registered physical
therapists and licensed registered
occupational therapists as TRICARE
authorized providers when PT and OT
services meet the conditions and are
prescribed and monitored as described
in the previous sentence. This rule
proposes to extend coverage of PT and
OT services, as required by NDAA—18,
to include services provided by licensed
or certified physical or occupational
therapy assistants operating under the
supervision of a TRICARE-authorized
physical therapist or occupational
therapist.

PTAs—Qualifications

PTAs typically hold an associate’s
degree in physical therapy and provide
therapeutic interventions such as
posture stabilization and therapeutic
massage, but may not evaluate patients
or create or alter treatment plans. This
rule proposes to tie the qualifications of
PTAs under the TRICARE program to
Medicare’s requirements as codified at
42 CFR 484.4.

PTAs—Supervision Requirements

Under this rule, TRICARE’s
supervision requirements match
Medicare’s. The DHA intends, in
implementing instructions, to follow
Medicare’s requirements as found
within Medicare’s Benefit Policy

Chapter 15.6 Part C and other issuances
regarding supervision of PTAs. Direct
supervision (i.e., the supervising
physical therapist is in the room with
the PTA) will be required in a private
practice setting, whereas general
supervision (i.e., the supervising
physical therapist is not present but is
available and remains responsible for
the course of treatment) will be required
in most other instances. In cases of
general supervision, the supervising
physical therapist will be required to
make an onsite supervisory visit at least
once every 30 days. In cases where state
or local supervision laws are more
stringent, the DHA will require physical
therapists and the PTAs they supervise
to follow state or local laws. Services
provided by physical therapy aides or
other personnel, even if under the
supervision of a qualified physical
therapist or physical therapy assistant,
are not covered. Services provided by
PTAs incident to services provided by
physicians or other licensed or qualified
providers other than physical therapists
are not covered, as only physical
therapists can supervise PTAs. If
Medicare makes changes to its
supervision requirements, the DHA will
evaluate the changes and determine
whether to make similar changes; any
changes deemed appropriate shall be
added to the implementing instructions.

PTAs—Reimbursement Requirements

This rule proposes to require services
provided by the TRICARE-authorized
PTA to be billed under the TRICARE-
authorized supervising physical
therapist’s provider identification (ID).
The DHA intends, in implementing
instructions, to follow Medicare’s
requirements as found within
Medicare’s Benefit Policy Chapter 15.6
Part C and other issuances regarding
reimbursement of services provided by
PTAs. Services provided by a PTA
above the skill-level of a PTA shall not
be reimbursed. This includes, but is not
limited to, evaluations and re-
evaluations. Services provided by a PTA
beyond the scope permitted by state or
local law shall not be reimbursed.

OTAs—Qualifications

Occupational therapy assistants
(OTAs) typically hold an associate’s
degree in occupational therapy and
provide therapeutic interventions such
as assisting in the development of motor
skills in children with developmental
disabilities or aiding adults in
overcoming work-related injuries. OTAs
may not evaluate patients or create or
alter treatment plans. This rule proposes
to tie the qualifications of OTAs under
the TRICARE program to Medicare’s
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requirements as codified at 42 CFR
484.4.

OTAs—Supervision Requirements

Under this proposed rule, TRICARE’s
supervision requirements match
Medicare’s. The DHA intends, in
implementing instructions, to follow
Medicare’s requirements as found
within Medicare’s Benefit Policy
Chapter 15.6 Part C and other issuances
regarding supervision of OTAs. Direct
supervision (i.e., the supervising
occupational therapist is in the room
with the OTA) will be required in a
private practice setting, whereas general
supervision (i.e., the supervising
occupational therapist is not present but
is available and remains responsible for
the course of treatment) will be required
in most other instances. In cases of
general supervision, the supervising
occupational therapist will be required
to make an onsite supervisory visit at
least once every 30 days. In cases where
state or local supervision laws are more
stringent, the DHA will require
occupational therapists and the OTAs
they supervise to follow state or local
laws. Services provided by occupational
therapy aides or other personnel, even
if under the supervision of a qualified
occupational therapist or occupational
therapy assistant, are not covered.
Services provided by OTAs incident to
services provided by physicians or other
licensed or qualified providers other
than occupational therapists are not
covered, as only occupational therapists
can supervise OTAs. If Medicare makes
changes to its supervision requirements,
the DHA will evaluate the changes and
determine whether to make similar
changes; any changes deemed
appropriate shall be added to the
implementing instructions.

OTAs—Reimbursement Requirements

This rule proposes to require services
provided by a TRICARE-authorized
OTA to be billed under the TRICARE-
authorized supervising occupational
therapist’s provider ID. The DHA
intends, in implementing instructions,
to follow Medicare’s requirements as
found within Medicare’s Benefit Policy
Chapter 15.6 Part C and other issuances
regarding reimbursement of services
provided by OTAs. Services provided
by an OTA above the skill-level of an
OTA shall not be reimbursed. This
includes, but is not limited to,
evaluations and re-evaluations. Services
provided by an OTA beyond the scope
permitted by state or local law shall not
be reimbursed.

Updated Referral Definition

In order to fully implement section
721 of the NDAA for 2018, DHA is
updating the definition of referrals to
remove the limitation that only
physicians can make referrals and to
distinguish between necessary referrals
for general benefit coverage and referrals
required under TRICARE Prime for
Prime enrollee care. All referral
requirements are provided in the
regulations and in the implementing
instructions.

III. Regulatory Procedures

Executive Order 12866, “Regulatory
Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

E.O.s 12866 and 13563 direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
($100 million or more in any one year).

We estimate that the effects of the
provisions that would be implemented
by this proposed rule would have an
impact of approximately $20 million
over five years. As a result, this rule is
not significant and is not a major rule
under the Congressional Review Act.

Executive Order (E.O.) 13771,
“Reducing Regulation and Controlling
Regulatory Costs”

E.O. 13771 seeks to control costs
associated with the government
imposition of private expenditures
required to comply with Federal
regulations and to reduce regulations
that impose such costs. Consistent with
the analysis of transfer payments under
OMB Circular A—4, this proposed rule
does not involve regulatory costs subject
to E.O. 13771.

Public Law 104-4, Section 202,
“Unfunded Mandates Reform Act”

Section 202 of Public Law 104—4,
“Unfunded Mandates Reform Act,”
requires that an analysis be performed
to determine whether any federal
mandate may result in the expenditure
by State, local and tribal governments,
in the aggregate, or by the private sector
of $100 million or more (adjusted
annually for inflation) in any one year.

The current threshold is approximately
$140 million. We do not expect this
proposed rule to result in any one-year
expenditure that would meet or exceed
this amount.

Public Law 96-354, “ Regulatory
Flexibility Act” (RFA) (5 U.S.C. 601)

Public Law 96-354, ‘“‘Regulatory
Flexibility Act” (RFA) (5 U.S.C. 601),
requires that each Federal agency
prepare a regulatory flexibility analysis
when the agency issues a regulation
which would have a significant impact
on a substantial number of small
entities. This proposed rule is not an
economically significant regulatory
action, and it has been certified that it
will not have a significant impact on a
substantial number of small entities.
Therefore, this proposed rule is not
subject to the requirements of the RFA.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

This proposed rule does not contain
a “collection of information”
requirement, and does not impose
additional information collection
requirements on the public under Public
Law 96-511, “Paperwork Reduction
Act” (44 U.S.C. Chapter 35).

Executive Order 13132, “‘Federalism”

E.O. 13132, “Federalism,” requires
that an impact analysis be performed to
determine whether the rule has
federalism implications that would have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. It has been
certified that this proposed rule does
not have federalism implications, as set
forth in E.O. 13132.

List of Subjects in 32 CFR Part 199

Administrative practice and
procedure, Claims, Dental health, Fraud,
Health care, Health insurance,
Individuals with disabilities, Military
personnel.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

m 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.
m 2. Section 199.2 is amended by
revising the definition of “referral.”

§199.2 Definitions.
* * * * *

Referral. The act or an instance of
referring a TRICARE beneficiary to
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another authorized provider to obtain
necessary medical treatment. Generally,
when a referral is required to qualify
health care as a covered benefit, only a
TRICARE-authorized physician may
make such a referral unless this
regulation specifically allows another
category of TRICARE-authorized
provider to make a referral as allowed
within the scope of the provider’s
license. In addition to referrals which
may be required for certain health care
to be a covered TRICARE benefit, the
TRICARE Prime program under § 199.17
generally requires Prime enrollees to
obtain a referral for care through a
primary care manager (PCM) or other
authorized care coordinator to avoid
paying higher deductible and cost-
sharing for otherwise covered TRICARE
benefits.

* * * * *

m 3. Section 199.6 is amended by
redesignating paragraph
(c)(3)(iii)(K)(2)(ii) as paragraph
(c)(3)(iii)(K)(2)(iii); revising paragraph
(c)(3)(iii)(K)(2)(1); and adding a new
paragraph (c)(3)(iii)(K)(2)(ii) to read as
follows:

§199.6 TRICARE-authorized providers.

* * * * *

(1) Licensed registered physical
therapist (PT), including a licensed or
certified physical therapy assistant
(PTA) performing under the supervision
of a TRICARE-authorized PT. Services
provided by a PTA shall be included in
the fee of the supervising PT. PTAs shall
meet the qualifications specified by
Medicare (42 CFR 484.4) and the
Director, DHA, shall issue policy
adopting, to the extent practicable,
Medicare’s requirements for PTA
supervision.

(i) Licensed registered occupational
therapist (OT), including a licensed or
certified occupational therapy assistant
(OTA) performing under the supervision
of a TRICARE authorized OT. Services
provided by an OTA shall be included
in the fee of the supervising OT. OTAs
shall meet the qualifications specified
by Medicare (42 CFR 484.4) and the
Director, DHA, shall issue policy
adopting, to the extent practicable,
Medicare’s requirements for OTA
supervision.

* * * * *

Dated: December 14, 2018.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2018-27508 Filed 12—19-18; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2018-0131]

RIN 1625-AA09

Drawbridge Operation Regulation;

Youngs Bay and Lewis and Clark
River, Astoria, OR

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
amend the operating schedule that
governs three bridges in Astoria, OR:
The US101 New Youngs Bay highway
bridge (New Youngs Bay Bridge), mile
0.7 crossing Youngs Bay; the Oregon
State Old Youngs Bay highway bridge
(Old Youngs Bay Bridge), mile 2.4,
crossing Youngs Bay; and the Oregon
State Lewis and Clark River highway
bridge (Lewis and Clark River Bridge),
mile 1.0, crossing the Lewis and Clark
River. This NPRM will allow the bridge
to open during weekend hours after
receiving a 2 hour advance notice. The
proposed modification will remove the
draw tender during weekend hours due
to minimal usage.
DATES: Comments and related material
must reach the Coast Guard on or before
January 22, 2019.
ADDRESSES: You may submit comments
identified by docket number USCG—
2018-0131 using Federal eRulemaking
Portal at http://www.regulations.gov.
See the “Public Participation and
Request for Comments’” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Steven M. Fischer,
Bridge Administrator, Thirteenth Coast
Guard District Bridge Program Office,
telephone 206-220-7282; email d13-pf-
d13bridges@uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations
DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking

ODOT Oregon Department of
Transportation

§ Section

U.S.C. United States Code

II. Background, Purpose and Legal
Basis

The Coast Guard proposes revising
the rule that governs three bridges at
Astoria, OR, the New Youngs Bay
Bridge, the Old Youngs Bay Bridge and
the Lewis and Clark River Bridge. Due
to infrequent drawbridge opening
requests from Friday evenings through
Monday early mornings, we propose
opening the three highway bridges
within Youngs Bay and Lewis and Clark
River with a two-hour advance notice.
The New Youngs Bay Bridge over five
years had the most openings of 77
requests. We published a test deviation
for six months in the Federal Register
(83 FR 9430) on March 6, 2018, to
collect data and comments for this
proposed rule titled Drawbridge
Operation Regulation; Youngs Bay and
Lewis and Clark River. Only one
comment was received, and that
comment was not related to the
schedule change for the test deviation.
We did not receive any delay of opening
complaints for the three subject bridges
during the test deviation. The three
bridges are operated by the Lewis and
Clark River Bridge tender of the Oregon
Department of Transportation (ODOT).
Youngs Bay provides no alternate route
to pass around the three subject bridges.
The New Youngs Bay Bridge provides
39 feet of vertical clearance at mean
high water, the Old Youngs Bay Bridge
provides 24 feet of vertical clearance at
mean high water, and the Lewis and
Clark River Bridge provides 25 feet of
vertical clearance at mean high water.
The three subject bridges operate per 33
CFR 117.899 to open on signal if at least
one half-hour notice is given to the draw
tender at the Lewis and Clark River
Bridge from 7 a.m. to 5 p.m. Monday
through Friday, and from 8 a.m. to 4
p.-m. on Saturday and Sunday. This
proposed rule will allow the three
subject bridges to open from Friday at
5 p.m. to Monday at 7 a.m. if at least a
two-hour notice is given by telephone to
the draw tender at the Lewis and Clark
River Bridge. The purpose of this
rulemaking is in regards to a request
from ODOT to remove the bridge
operator to reduce operating cost. The
Coast Guard proposes this rulemaking
under authority in 33 U.S.C. 1231.

III. Discussion of Proposed Rule

This proposed rule amends 33 CFR
117.899 to provide specific
requirements for the operation of the
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New Youngs Bay Bridge, the Old
Youngs Bay Bridge and the Lewis and
Clark River Bridge. These specific
requirements are in addition to or vary
from the general requirements that
apply to all drawbridges across the
navigable waters of the United States.
This proposed rule reasonably
accommodates waterway users while
reducing ODOT’s burden in operating
the bridges. We have not identified any
impacts on marine navigation with this
proposed rule.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analysis based
on these statutes and Executive Orders,
and we discuss First Amendment rights
of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance, it is exempt
from the requirements of Executive
Order 13771. This regulatory action
determination is based on the ability for
the bridges to open on signal after
receiving at least a two hour notice by
telephone from Friday at 5 p.m. to
Monday at 7 a.m. This proposed rule
also applies to opening the three subject
bridges for marine vessels needing an
opening due to an emergency.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit under the
subject bridges may be small entities, for

the reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator. Vessels
operating on Youngs Bay and the Lewis
and Clark River range from small
recreational vessels, sailboats, tribal
fishing boats and small commercial
fishing vessels. Vessels able to pass
through the subject bridges with the
draw in the closed-to-navigation
position may do so at any time.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

D. Federalism and Indian Tribal
Government

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of

power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such
expenditure, we do discuss the effects of
this proposed rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule simply promulgates the operating
regulations or procedures for
drawbridges. Normally such actions are
categorically excluded from further
review, under figure 2—1, paragraph (32)
(e), of the Instruction.

A preliminary Record of
Environmental Consideration and a
Memorandum for the Record are not
required for this proposed rule. We seek
any comments or information that may
lead to the discovery of a significant
environmental impact from this
proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
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received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit http://
www.regulations.gov/privacynotice.

Documents mentioned in this NPRM
as being available in this docket and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 117

Bridges.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Amend § 117.899 by revising
paragraphs (a), (b) and (c) to read as
follows:

§117.899 Youngs Bay and Lewis and
Clark River.

(a) The draw of the US101 New
Youngs Bay highway bridge, mile 0.7,
across Youngs Bay at Smith Point, shall
open on signal for the passage of vessels
if at least one half-hour notice is given
to the draw tender at the Lewis and
Clark River Bridge by marine radio,
telephone, or other suitable means from
7 a.m. to 5 p.m. Monday through Friday.
During all other times, including
weekends from 5 p.m. on Friday until
7 a.m. on Monday, and all Federal

holidays but Columbus Day, the draw
shall open on signal if at least a two-
hour notice is given to the draw tender
by telephone. The opening signal shall
be two prolonged blasts followed by one
short blast.

(b) The draw of the Oregon State Old
Youngs Bay highway bridge, mile 2.4,
across Youngs Bay foot of Fifth Street,
shall open on signal for the passage of
vessels if at least one half-hour notice is
given to the draw tender at the Lewis
and Clark River Bridge by marine radio,
telephone, or other suitable means from
7 am. to 5 p.m. Monday through Friday.
During all other times, including
weekends from 5 p.m. on Friday until
7 a.m. on Monday and Federal holidays
with the exception of Columbus Day,
the draw shall open on signal if at least
a two-hour notice is given to the draw
tender by telephone. The opening signal
shall be two prolonged blasts followed
by one short blast.

(c) The draw of the Oregon State
Lewis and Clark River highway bridge,
mile 1.0, across the Lewis and Clark
River, shall open on signal for the
passage of vessels if at least one half-
hour notice is given by marine radio,
telephone, or other suitable means from
7 a.m. to 5 p.m. Monday through Friday.
During all other times, including
weekends from 5 p.m. on Friday until
7 a.m. on Monday and Federal holidays
but Columbus Day, the draw shall open
on signal if at least a two-hour notice is
given to the draw tender by telephone.
The opening signal shall be two
prolonged blasts followed by one short
blast.

David G. Throop,

Rear Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.

[FR Doc. 2018-27526 Filed 12—19-18; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 1552

[EPA-HQ-OARM-2018-0742; FRL 9987-89—
OARM]

Environmental Protection Agency
Acquisition Regulation (EPAAR)
Clause Update for Submission of
Invoices

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is revising its Submission
of Invoices clause to add electronic

invoicing requirements. In 2019 the EPA

will begin using the Invoice Processing
Platform (IPP), which is a secure web-
based service provided by the U.S.
Treasury that efficiently manages
government invoicing.

DATES: Comments must be received on
or before February 19, 2019.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OARM-2018-0742, at https://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Thomas Valentino, Policy, Training and
Oversight Division, Acquisition Policy
and Training Branch (3802R),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460; telephone number: (202) 564—
4522; email address: valentino.thomas@
epa.gov.

SUPPLEMENTARY INFORMATION:

1. General Information

1. Submitting Classified Business
Information. Do not submit CBI to EPA
website https://www.regulations.gov or
email. Clearly mark the part or all of the
information that you claim to be CBI.
For CBI information in a disk or CD-
ROM that you mail to EPA, mark the
outside of the disk or CD-ROM as CBI,
and then identify electronically within
the disk or CD-ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
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disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

= Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

= Follow directions—The Agency
may ask you to respond to specific
questions or organize comments by
referencing a Code of Federal
Regulations (CFR) Part or section
number.

= Explain why you agree or disagree,
suggest alternatives, and substitute
language for your requested changes.

= Describe any assumptions and
provide any technical information and/
or data that you used.

= If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

= Provide specific examples to
illustrate your concerns, and suggest
alternatives.

= Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

= Make sure to submit your comments
by the comment period deadline
identified.

II. Background

The EPA is revising clause 1552.232—
70, Submission of Invoices, to add
electronic invoicing requirements. On
September 13, 2018, the EPA issued a
direct final rule in 83 FR 46418 that in
part revised the subject clause to
incorporate a 1996 class deviation and
make minor administrative updates.
This proposed rule revises the clause
again since the EPA will begin using the
Invoice Processing Platform (IPP) in
2019, which is a secure web-based
service provided by the U.S. Treasury
that efficiently manages government
invoicing. Currently the EPA requires
contractors and vendors to submit paper
invoices, which are inefficient and
costly. The EPA will also begin using
IPP to satisfy the requirements of Office
of Management and Budget (OMB)
Memorandum M-15-19, Improving
Government Efficiency and Saving
Taxpayer Dollars Through Electronic
Invoicing. By changing the subject
clause to require electronic invoicing,
the EPA will reap benefits of efficiency
and cost that have become ubiquitous in
modern commerce, and be in
compliance with Memorandum M-15—
19.

III. Proposed Rule

The proposed rule proposes to amend
EPAAR Part 1552, Solicitation
Provisions and Contract Clauses, by
revising EPAAR § 1552.232-70,
Submission of Invoices.

1. EPAAR § 1552.232-70, Submission
of Invoices clause is revised to provide
new electronic invoicing requirements
as the EPA begins using the IPP
electronic-invoicing program in 2019.
The clause is revised by replacing the
current preamble and paragraphs (a) and
(b) with new paragraphs (a) and (b), that
update the old paper invoicing
instructions to electronic invoicing.
Paragraph (g)(5) is being revised to
remove references to suspended costs,
which are not authorized under IPP.
The “Note to paragraph (i)” and “Note
to paragraph (j)”” are also being revised
to remove references to suspended
costs. Finally, paragraph (k) and “Note
to paragraph (k)” are being removed
because suspended costs are not
allowed under IPP, which re-letters the
last three paragraphs redesignating
paragraphs (1) through (n) as paragraphs
(k) through (m), respectively.

IV. Statutory and Executive Orders
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a “‘significant
regulatory action” under the terms of
Executive Order (E.O.) 12866 (58 FR
51735, October 4, 1993) and is therefore
not subject to review under the E.O.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute; unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions. For purposes of assessing
the impact of this final rule on small
entities, “small entity” is defined as: (1)

A small business that meets the
definition of a small business found in
the Small Business Act and codified at
13 CFR 121.201; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; or (3) a
small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field. After considering
the economic impacts of this rule on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. In determining whether a rule
has a significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, because the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the
proposed rule on small entities” 5
U.S.C. 503 and 604. Thus, an agency
may certify that a rule will not have a
significant economic impact on a
substantial number of small entities if
the rule relieves regulatory burden, or
otherwise has a positive economic effect
on all of the small entities subject to the
rule. This action revises an existing
EPAAR clause that will not have a
significant economic impact on a
substantial number of small entities. We
continue to be interested in the
potential impacts of the rule on small
entities and welcome comments on
issues related to such impacts.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA, Public Law
104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, Local,
and Tribal governments and the private
sector. This rule contains no Federal
mandates (under the regulatory
provisions of the Title II of the UMRA)
for State, Local, and Tribal governments
or the private sector. The rule imposes
no enforceable duty on any State, Local
or Tribal governments or the private
sector. Thus, the rule is not subject to
the requirements of sections 202 and
205 of the UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and Local officials in the development
of regulatory policies that have
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federalism implications. ‘“Policies that
have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This rule does
not have federalism implications. It will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government as specified in
Executive Order 13132.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This rule does not have
tribal implications as specified in
Executive Order 13175.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045, entitled
“Protection of Children from
Environmental Health and Safety Risks”
(62 FR 19885, April 23, 1997), applies
to any rule that: (1) Is determined to be
economically significant as defined
under E.O. 12886, and (2) concerns an
environmental health or safety risk that
may have a proportionate effect on
children. This rule is not subject to E.O.
13045 because it is not an economically
significant rule as defined by Executive
Order 12866, and because it does not
involve decisions on environment
health or safety risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution or Use” (66
FR 28335 (May 22, 2001), because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act of 1995 (NTTAA)

Section 12(d) (15 U.S.C. 272 note) of
the National Technology Transfer and
Advancement Act of 1995, Public Law

104-113, directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
action does not involve technical
standards. Therefore, EPA is not
considering the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(February 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States. EPA
has determined that this proposed rule
will not have disproportionately high
and adverse human health or
environmental effects on minority or
low-income populations because it does
not affect the level of protection
provided to human health or the
environment in the general public.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a major rule may take effect,
the agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804(2)
defines a “major rule”” as any rule that
the Administrator of the Office of
Information and Regulatory Affairs of
the Office of Management and Budget
finds has resulted in or is likely to result
in (1) an annual effect on the economy
of $100,000,000 or more; (2) a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (3)

significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets. EPA is not required to
submit a rule report regarding this
action under section 801 as this is not
a major rule by definition.

List of Subjects in 48 CFR Part 1552

Environmental protection,
Solicitation provisions and contract
clauses.

Dated: December 3, 2018.
Kimberly Y. Patrick,
Director, Office of Acquisition Solutions.

For the reasons set forth in the
preamble, EPA proposes to amend 48
CFR part 1552 as follows:

PART 1552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 1. Authority: The authority citation
for part 1552 continues to read as
follows:

Authority: 5 U.S.C. 301 and 41 U.S.C.
418b.

m 2. Section 1552.232—70 is amended
by:
W a. Revising paragraphs (a), (b), and
(8)(5);
m b. Revising ‘“Note to paragraph (i)”
and “Note to paragraph (j)”’;
m c. Removing paragraph (k) and “Note
to paragraph (k)”’; and
m d. Redesignating paragraphs (1)
through (n) as paragraphs (k) through
(m).

The revisions read as follows:

§1552.232-70 Submission of invoices.
* * * * *

(a) Electronic invoicing and the
Invoice Processing Platform (IPP)—

(1) Definitions. As used in this
clause—

“Contract financing payment” and
“invoice payment” are defined in
Federal Acquisition Regulation (FAR)
32.001.

“Electronic form” means an
automated system that transmits
information electronically from the
initiating system to all affected systems.
Facsimile, email, and scanned
documents are not acceptable electronic
forms for submission of payment
requests. However, scanned documents
are acceptable when they are part of a
submission of a payment request made
using Invoice Processing Platform or
another electronic form authorized by
the Contracting Officer.

“Payment request” means any request
for contract financing payment or
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invoice payment submitted by the
Contractor under this contract.

(2) (i) Except as provided in paragraph
(c) of this clause, the Contractor shall
submit invoices using the electronic
invoicing program Invoice Processing
Platform (IPP), which is a secure web-
based service provided by the U.S.
Treasury that more efficiently manages
government invoicing.

(ii) Under this contract, the following
documents are required to be submitted
as an attachment to the IPP invoice:
(This is a fill-in for acceptable types of
required documentation, such as an SF
1034 and 1035, or an invoice/self-
designed form on company letterhead
that contains the required information.)

(iii) The Contractor’s Government
Business Point of Contact (as listed in
System for Award Management (SAM))
will receive enrollment instructions via
email from the IPP. The Contractor must
register within 3 to 5 days of receipt of
such email from IPP.

(iv) Contractor assistance with
enrollment can be obtained by
contacting the IPP Production Helpdesk
via email at IPPCustomerSupport@
fiscal.treasury.gov or by telephone at
(866) 973—-3131.

(3) If the Contractor is unable to
comply with the requirement to use IPP
for submitting invoices for payment, the
Contractor shall submit a waiver request
in writing to the Contracting Officer.
The Contractor may submit an invoice
using other than IPP only when—

(i) The Contracting Officer
administering the contract for payment
has determined, in writing, that
electronic submission would be unduly
burdensome to the Contractor; and in
such cases, the Contracting Officer shall
modify the contract to include a copy of
the Determination; or

(ii) When the Governmentwide
commercial purchase card is used as the
method of payment.

(4) The Contractor shall submit any
non-electronic payment requests using
the method or methods specified in
Section G of the contract.

(5) In addition to the requirements of
this clause, the Contractor shall meet
the requirements of the appropriate
payment clauses in this contract when
submitting payment requests.

(6) Invoices submitted through IPP
will be either rejected, or accepted and
paid, in their entirety, and will not be
paid on a partial basis.

(b) The Contractor shall prepare its
invoice or request for contract financing
payment in accordance with FAR
32.905 on the prescribed Government
forms, or the Contractor may submit
self-designed forms which contain the
required information. Standard Form

1034, Public Voucher for Purchases and
Services other than Personal, is
prescribed for used by contractors to
show the amount claimed for
reimbursement. Standard Form 1035,
Public Voucher for Purchases and
Services other than Personal—
Continuation Sheet, is prescribed for
use to furnish the necessary supporting
detail or additional information
required by the Contracting Officer.

* * * * *

(g] * * %

(5) Voucher Number—Insert the
appropriate serial number of the
voucher. A separate series of
consecutive numbers, beginning with
Number 1, shall be used by the
contractor for each new contract. For an
adjustment invoice, write ““[invoice
number] #Adj” at the voucher number.
For a final invoice, put invoice number
F. For a completion invoice, put invoice
number #C.

* * * * *

Note to paragraph (i)—Any costs
requiring advance consent by the Contracting
Officer will be considered improper and will
be disallowed, if claimed prior to receipt of
Contracting Officer consent. Include the total
cost claimed for the current and cumulative-
to-date periods. After the total amount
claimed, provide summary dollar amounts
disallowed on the contract as of the date of
the invoice. Also include an explanation of
the changes in cumulative costs disallowed
by addressing each adjustment in terms of:
Voucher number, date, dollar amount,
source, and reason for the adjustment.
Disallowed costs should be identified in
unallowable accounts in the contractor’s
accounting system.

* * * * *

Note to paragraph (j)—Any costs
requiring advance consent by the Contracting
Officer will be considered improper and will
be disallowed, if claimed prior to receipt of
Contracting Officer consent. Include the total
cost claimed for the current and cumulative-
to-date periods. After the total amount
claimed, provide summary dollar amounts
disallowed on the contract as of the date of
the invoice. Also include an explanation of
the changes in cumulative costs disallowed
by addressing each adjustment in terms of:
Voucher number, date, dollar amount,
source, and reason for the adjustment.
Disallowed costs should be identified in
unallowable accounts in the contractor’s
accounting system.

* * * * *

[FR Doc. 2018-27478 Filed 12-19-18; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 488

[CMS-3367-NC]

RIN 0938—-AT84

Medicare Program: Accrediting
Organizations Conflict of Interest and

Consulting Services; Request for
Information

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Request for information.

SUMMARY: This request for information
(RFI) seeks public comment regarding
the appropriateness of the practices of
some Medicare-approved Accrediting
Organizations (AOs) to provide fee-
based consultative services for
Medicare-participating providers and
suppliers as part of their business
model. We wish to determine whether
AO practices of consulting with the
same facilities which they accredit
under their CMS approval could create
actual or perceived conflicts of interest
between the accreditation and
consultative entities. We intend to
consider information received in
response to this RFI to assist in future
rulemaking.

DATES:

Comments: To be assured
consideration, comments must be
received at one of the addresses
provided below, no later than 5 p.m. on
February 19, 2019.

ADDRESSES: In commenting, refer to file
code CMS-3367-NC. Because of staff
and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

Comments, including mass comment
submissions, must be submitted in one
of the following three ways (please
choose only one of the ways listed):

1. Electronically. You may submit
electronic comments on this RFI to
http://www.regulations.gov. Follow the
“Submit a comment” instructions.

2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-3367-NC, P.O. Box 8016,
Baltimore, MD 21244-8010.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
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following address ONLY: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS-3367-NC,
Mail Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

FOR FURTHER INFORMATION CONTACT:
Monda Shaver, 410-786—3410 or
Caroline Gallagher, 410-786—8705.

SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All
comments received before the close of
the comment period will be made
available for viewing by the public,
including any personally identifiable or
confidential business information that is
included in a comment. We will post all
comments received before the close of
the comment period on the following
website as soon as possible after they
have been received: http://
www.regulations.gov. Follow the search
instructions on that website to view
public comments.

I. Background

To participate in the Medicare
program, providers and suppliers of
health care services must be in
substantial compliance with specified
statutory requirements of the Social
Security Act (the Act), as well as any
additional regulatory requirements
related to the health and safety of
patients specified by the Secretary of the
Department of Health and Human
Services (the Secretary). These health
and safety requirements are generally
called conditions of participation (CoPs)
for most providers, requirements for
skilled nursing facilities (SNFs), and
conditions for coverage or certification
(CfCs) for other suppliers. Medicare
certified providers and suppliers
participate in the Medicare program by
entering into an agreement with
Medicare in which, among other things,
they agree to comply with the CoPs or
other applicable health and safety
requirements. The providers and
suppliers subject to these requirements
include hospitals, skilled nursing
facilities, home health agencies, hospice
programs, rural health clinics, critical
access hospitals, comprehensive
outpatient rehabilitation facilities,
laboratories, clinics, rehabilitation
agencies, public health agencies, and
ambulatory surgical centers. A
Medicare-certified provider or supplier
that does not substantially comply with
the applicable health and safety
requirements risks having its
participation in the Medicare program
terminated.

In accordance with section 1864 of
the Act, state health agencies or other
appropriate local agencies, under an

agreement with CMS, survey health care
providers and suppliers for compliance
with the applicable CoPs, CfCs,
conditions of certification, or
requirements. Based on these State
Survey Agency (SA) certifications, CMS
determines whether the provider or
supplier qualifies, or continues to
qualify, for participation in the
Medicare program. Additionally, section
1865(a) of the Act allows most health
care facilities to demonstrate
compliance with Medicare CoPs,
requirements, C{Cs, or conditions for
certification through accreditation by a
CMS-approved program of a national
accreditation organization (AO), in lieu
of being surveyed by SAs for
certification. Accreditation by an AO is
generally voluntary and is not required
for Medicare certification or
participation in the Medicare Program.
Section 1865(a)(1) of the Act provides
that if the Secretary finds that
accreditation of a provider entity (which
includes a provider of services,
supplier, facility, clinic, agency, or
laboratory) by a national accreditation
body demonstrates that all applicable
conditions are met or exceeded, the
Secretary may deem those requirements
as being met by the provider entity. We
are ultimately responsible for the
review, approval and subsequent
oversight of national AOs’ Medicare
accreditation programs, and for ensuring
providers or suppliers accredited by the
AO meet the quality and patient safety
standards required by the Medicare
CoPs, requirements, CfCs, and
conditions for certification. Any
national AO seeking approval of an
accreditation program in accordance
with section 1865(a) of the Act must
apply for accreditation program
approval in accordance with §488.5 and
may be approved by CMS for a period
not to exceed 6 years.

In addition, section 353 of the Public
Health Service Act (PHS Act), as
amended by the Clinical Laboratory
Improvement Amendments of 1988
(CLIA) (Pub. L. 100-578), requires any
laboratory that performs testing on
human specimens for health purposes to
meet the requirements established by
CLIA and regulations issued under its
authority, and have in effect an
applicable CLIA certificate. Pursuant to
section 353(e) of the PHS Act, a
laboratory covered by CLIA may receive
a certificate if, among other things, it is
accredited by a laboratory AO approved
by CMS under paragraph 353(e)(2) of
the PHS Act. Any proposed or future
regulation made regarding AOs’ practice
of providing fee-based consulting
services to Medicare-participating

providers and suppliers would also
apply to AOs that accredit laboratories
pursuant to CLIA.

While accreditation by an AO is
generally voluntary, suppliers of the
technical component of Advanced
Diagnostic Imaging (ADI) services (as
described at 42 CFR 414.68); Diabetes
Self-Management Training (DSMT)
services (as described at 42 CFR
410.141); and Durable Medical
Equipment (DME) (as described at 42
CFR 424.58) are subject to accreditation
required in order to receive
reimbursement from Medicare for the
services they furnish to Medicare
beneficiaries. We also recently finalized
regulations, at 42 CFR part 488, subpart
L, for the approval and oversight of AOs
that accredit Home Infusion Therapy
suppliers, because section 1834(u)(5) of
the Act requires suppliers of Home
Infusion Therapy services (HIT) to be
accredited (CY 2019 Home Health
Prospective Payment System Rate
Update final rule, 83 FR 56406,
November 13, 2018).

Pursuant to their respective
authorizing statutes, these four supplier
types cannot participate in Medicare
using a state survey option. One AO
provides accreditation for several
provider and supplier types, some
under accreditation that is required in
order for the provider or supplier to
receive payment from Medicare for
services furnished to Medicare
beneficiaries, and some under the
voluntary accreditation programs
authorized under section 1865 of the
Act. Therefore, our RFI also seeks
comment on potential conflicts of
interest related to this category of AOs
that certify the four supplier types
subject to accreditation that is required
for a provider or supplier to receive
payment from Medicare for services
furnished to Medicare beneficiaries as
well as laboratories accredited by an AO
under CLIA.

AQOs charge fees to facilities that seek
their accreditation and generally offer
facilities at least two accreditation
options: Accreditation alone, or
accreditation under a CMS-approved
program for the purpose of participating
in Medicare. Accreditation alone may be
provided for purposes other than
participation in Medicare. Accreditation
under a CMS-approved program is
provided for the purpose of obtaining
and maintaining a Medicare provider
agreement. Existing regulations at
§488.4 sets forth the general provisions
for CMS-approved accreditation
programs for providers and suppliers
and §488.5 outlines the application and
re-application procedures for national
AOs that seek to obtain CMS approval
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of their accreditation programs, often
called “deeming authority.”
Additionally, AO application and re-
application procedures are set forth at
§414.68(c) for accreditors of ADI
suppliers, § 410.142 for accreditors of
DSMT suppliers, and §424.57(c) for
accreditors of DME suppliers. Pursuant
to the above regulations CMS has
responsibility for oversight and
approval of AO accreditation programs
used for Medicare participation
purposes and for ensuring that
providers and suppliers that are
accredited under a CMS-approved AO
accreditation program meet or exceed
the quality and patient safety standards
required by the Medicare regulations. A
thorough review of each accreditation
program voluntarily submitted by an
AO seeking CMS approval is conducted
by CMS, including a review of the
equivalency to the Medicare standards
of its accreditation requirements, survey
processes and procedures, surveyor
training, and oversight and enforcement
of provider entities. In addition, we also
review the qualifications of the
surveyors, staff, and the AO’s financial
status.

Under the application and re-
application requirement procedures in
§488.5 for “‘voluntary” accreditation
programs, under § 488.5(a)(10), an AO
submitting an application must include
a copy of the AQ’s “organization’s
policies and procedures to avoid
conflicts of interest, including the
appearance of conflicts of interest,
involving individuals who conduct
surveys or participate in accreditation
decisions.” This provision is
implemented by CMS’s review of
submitted documentation to determine
that no conflicts of interest exist.

Section 488.5(e) requires that we
publish a notice in the Federal Register
when we receive a complete application
or reapplication from a national AO
which is voluntarily seeking approval of
its voluntary accreditation program. The
notice identifies the organization and
the type of providers or suppliers to be
covered by the voluntary accreditation
program and provides a 30-day public
comment period. We have 210 days
from the receipt of a complete
application to publish notice of
approval or denial of the application.
Upon approval, any provider or supplier
subsequently accredited by the AO’s
approved program(s) would be deemed
by CMS to have met the applicable
Medicare conditions and would be
referred to as having “deemed status.”
Similar rules regarding CMS’s approval
process also apply to the accreditation
required to receive payment from
Medicare for the services furnished by

the provider or supplier to Medicare
beneficiaries by ADI, DSMT, DME and
HIT suppliers, as discussed above.

In addition to the general
accreditation application process, we
are also required by statute to submit an
annual Report to Congress ! on our
oversight of the national AOs. This
report contains information related to
the AO activities in a given fiscal year
and compares these activities to the
previous years. Within this report, we
also measure the “disparity rate”’, which
is a comparison rate based on AO
findings of non-compliance during an
AO survey and the SA findings of non-
compliance for the same facilities found
during a state validation survey. When
the state survey agency cites a
condition-level deficiency for which the
AO has not cited a comparable
deficiency, the deficiency is considered
by CMS to have been “missed” and is
factored into the AQO’s disparity rate for
each facility type. The identification of
only one missed condition level finding
in any survey results in the entire
survey being counted as disparate. The
number of disparate surveys is divided
by the number of validation surveys to
determine the AO’s disparity rate.
According to the most recently
published Report to Congress, disparity
rates for all CMS-approved AO
programs for the following facility types
for the most recent year in the report
(FY 2017) are: Hospital rates (46
percent); Psychiatric hospitals (57
percent); Critical Access Hospitals (44
percent); Home Health Agencies (18
percent); Hospices (18 percent);
Ambulatory Surgery Centers (35
percent).

As part of our ongoing efforts to
enhance transparency and oversight of
the AOs, in 2018 CMS began a pilot for
integrated validation surveys for
accredited hospitals. Rather than the SA
performing a separate second survey of
an accredited facility within 60-days of
the AO having completed its survey (of
the same facility), state survey teams
accompanied the AO survey team to
evaluate AO competency and
effectiveness during the same survey.
CMS plans to refine this process over
the next several years in an effort to
enhance AO oversight, and to ensure
that facilities under deemed status are
in compliance with CMS conditions.
Additionally, to ensure transparency
both in the performance of AOs with
CMS-approved accreditation programs
and the quality of care provided by

1Report to Congress: https://www.cms.gov/
Medicare/Provider-Enrollment-and-Certification/
SurveyCertificationGenInfo/Policy-and-Memos-to-
States-and-Regions.htm.

those deemed facilities, we are also
working to create a CMS.gov web page
that will provide AO performance data,
as well as the latest quality of care
findings based on complaint surveys of
facilities accredited by these
organizations.

As we noted above, section 1865(a)(2)
of the Act states that the Secretary shall
consider, among other factors with
respect to a national accreditation body,
its requirements for accreditation, its
survey procedures, its ability to provide
adequate resources for conducting
required surveys and supplying
information for use in enforcement
activities, its monitoring procedures for
provider entities found out of
compliance with the conditions or
requirements, and its ability to provide
the Secretary with necessary data for
validation. CMS determines whether
accreditation standards and procedures
are comparable to those of CMS.

CMS has been aware for some time
that some AOs with CMS-approved
accreditation programs are also
providing fee-based consultative
services to Medicare-participating
health care facilities. Typical
consultative services include, but are
not limited to the following:

¢ Assistance for clinical and non-
clinical leaders, including
administrators in understanding the AO
and CMS standards for compliance;

e Review of facility standards and
promised early intervention and action
through simulation of a real survey,
similar to a mock survey to include
comprehensive written reports of
findings;

e Review of a facility’s processes,
policies and functions;

e Identification of and technical
assistance for changing and sustaining
areas in need of improvement; and,

e Educational consultative services.

These activities are not prohibited by
law or regulation, and the training
provided by the AOs may be useful for
entities to learn to comply with the
requirements and identify gaps in
compliance.

This RFI is in response to increasing
concern about potential conflicts of
interest created by the accreditation and
consultative activities of the AOs. In
September 2017, an article 2 in the Wall
Street Journal raised concerns regarding
the performance, transparency, and
potential conflicts of interest between
an AQ’s accreditation services and its

2The Wall Street Journal, “Watchdog Awards
Hospitals Seal of Approval Even After Problems
Emerge”” Stephanie Armour (September 8, 2018)
https://www.wsj.com/articles/watchdog-awards-
hospitals-seal-of-approval-even-after-problems-
emerge-1504889146.
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consulting services, which brought
heightened attention to this issue in the
public and the Congress. This article
also discussed CMS’s oversight of the
AOs. Members of Congress subsequently
sent letters to CMS 3 regarding the
agency’s oversight of AOs, which
encouraged CMS to consider whether
the agency should continue to recognize
or approve AOs that seek to provide
consultative services to the entities they
accredit for CMS participation in light
of the potential for actual or perceived
conflict of interest.

After consideration of these issues, we
are seeking comment to determine
whether offering consultative services to
the same entities an AO accredits may
create actual or perceived conflicts of
interest between the AOs accreditation
program and its consultative program.
We have concerns that this dual
function may undermine, or appear to
undermine, the integrity of the
accreditation programs and could erode
the public trust in the safety of CMS-
accredited providers and suppliers. We
recognize and acknowledge that certain
consulting services offered by some of
the AOs, such as quality improvement
work and training of facility staff, may
be beneficial to some facilities and
result in improvements in operations or
the quality of care furnished and may be
provided with the best of intentions.
However, it has been brought to our
attention that this dual role played by
some AOs may create, a minimum, the
perception of conflicts of interest or
actual conflicts of interest, which are
rooted in the intersection of the AO’s
accreditation program with the AO’s
consulting services. We are concerned
that circumstances could arise where an
AQO has recommended deemed status
through accreditation that a client
facility was in compliance with the
Medicare regulations, while the
consultancy service of the AO was
generating revenue assisting the same
facility in passing the AO’s own
accreditation surveys. While the
consultancy arm may or may not have
used surveyors which were conducting
the on-site AO accreditation surveys,
the consultants are advertised as experts
on compliance standards. Some AOs
have indicated that they establish
firewalls between the arms of their
businesses, but we are concerned that
these firewalls may not be sufficient to
ensure that no conflicts of interest result
from these activities.

We have promulgated regulations and
other requirements for other programs to

3 https://energycommerce.house.gov/news/press-
release/ec-leaders-request-information-hospital-
accreditation-processes/.

ensure public trust by, for example,
taking steps to address potential
conflicts of interest in the Quality
Improvement Organizations (QIO) (42
CFR 475.102 and 475.103) and External
Quality Review Organization (EQRO)
(42 CFR 438.354 and 42 CFR 438.358)
programs. For example, 42 CFR
475.105(c) prohibits QIOs from
subcontracting with a healthcare
facilities to perform any case review
activities except for the review of the
quality of care

Section 1932(c)(2) of the Act and
§438.350 and 438.354, respectively,
specifies that EQRO programs must be
independent from the State Medicaid
agency and the managed care plans it
reviews. Under these requirements,
EQRO programs may not conduct
certain ongoing Medicaid managed care
program operations related to oversight
of the quality of managed care plan
services on the state’s behalf. For
example, these restrictions preclude an
EQRO from reviewing any managed care
plan for which it is conducting or has
conducted an accreditation review
within the previous 3 years, or having
a present, or known future, direct or
indirect financial relationship with a
managed care plan that it will review as
an EQRO. We believe that the
prohibitions set forth at § 438.354
ensure the independence of the EQROs
from the state Medicaid agency and
other managed care organizations and
provide an example for how to avoid
any perceived conflict of interest
between their consultative services and
work to deliver healthcare services to
Medicaid beneficiaries.

Our consideration of this issue and
review of how conflicts of interest are
handled in similar programs suggested a
need to reexamine our current
regulations regarding AO conflicts of
interest. Prior to initiating the
rulemaking process in this area, we are
seeking information (for example,
evidence, research and trends),
including stakeholder and AO feedback,
specific to the topics discussed in this
request for information. We intend to
consider any such comments when we
draft proposals for future policy
development, to better protect public
health and the safety of patients, and
ensure our process for approving and
ongoing monitoring of AOs is
meaningful and maintains the public
trust.

II. Potential Alternatives for Addressing
Conflicts of Interest

We believe that, similar to QIO and
EQRO programs, any AO with a
Medicare-approved accreditation
program has assumed a position of

public trust, and is responsible for
acting on behalf of the public, because
the AO is performing a function that
assists in the federal government’s
enforcement programs. We also believe
that AOs voluntarily take on this
position and responsibility when they
seek accreditation approval from CMS
to accredit providers and suppliers on
behalf of CMS for participation in
Medicare. Because of the responsibility
CMS has related to maintaining public
trust and guarding public health, we are
compelled to ensure that all entities and
programs, including AOs and their
accreditation programs, that require
CMS approval, be held to the high
standards of ethical conduct so that
every citizen can have complete
confidence in the integrity of the
Federal Government. In our view, AO
accreditation determinations must be
made without regard to any additional
services that a Medicare provider or
supplier might obtain through the AO or
its subsidiaries, in order to ensure and
maintain public trust in the Medicare
certification program.

While we are seeking public comment
under this RFI to gather information
which may be used for potential future
rulemaking, we also believe that
stakeholders may provide insight on
other mechanisms to address this
potential conflict of interest. These areas
for which we are seeking insight from
stakeholders are further discussed in
Section III, “Solicitation of Comments”.
Section 488.5(a)(10) of our regulations
states that the application information
from the AO include the organization’s
policies and procedures to avoid
conflicts of interest, including the
appearance of conflicts of interest,
involving individuals who conduct
surveys or participate in accreditation
decisions. We implement this by
reviewing the AOs policies and
procedures regarding conflict of interest
to determine that no overt conflicts of
interest exist regarding such
individuals. AOs typically include
provisions in their organization’s
policies that ban surveyors from
conducting surveys in the following
situations: If the surveyor has performed
any previous consulting services for the
facility; if the surveyor (or family
member) has any financial interest in
the facility; and, if the surveyor was
previously employed by a facility.

We are seeking feedback to determine
whether we should revise our review
process to identify actual, potential or
perceived AO conflicts of interest as
part of the application and renewal
process for all AOs, including the
programs that require accreditation in
order for the provider or supplier to
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receive payment from Medicare for
services furnished to Medicare
beneficiaries, as discussed above. We
are interested in ways that we could
potentially modify § 488.5(a), which
lists the required information to be
submitted with an application by an AO
to CMS for review, to also include a
provision which addresses this conflict
of interest review process, for which we
are seeking public comments. As noted,
§488.5(a)(10) of our regulations requires
that the application information include
the organization’s policies and
procedures to avoid conflicts of interest,
including the appearance of conflicts of
interest, involving individuals who
conduct surveys or participate in
accreditation decisions. Similarly, for
HIT suppliers, under the CY 2019 Home
Health final rule (83 FR 56406), at
§488.1010(a)(13), we require AOs for
home infusion therapy suppliers to
provide documentation of the AO’s
policies and procedures for avoiding
and handling conflicts of interest,
including the appearance of conflicts of
interest, involving individuals who
conduct surveys, audits or participate in
accreditation decisions. We believe that
potentially expanding § 488.5(a)(10) by
adding additional provisions which
would require the AOs to disclose
information about any consultative
services provided by the AO to facilities
which the AO accredits would further
enhance oversight of AOs with CMS-
approved accreditation programs; this
would allow CMS to identify
consultative relationships that create
real, potential and perceived conflicts of
interest. We are also considering adding
similar provisions to the requirements
for accrediting organizations that
provide accreditation to providers and
suppliers that must be accredited in
order to receive payment from Medicare
for services they furnish to Medicare
beneficiaries, including HIT suppliers,
as set out in the CY 2019 Home Health
final rule (83 FR 56406) at
§488.1010(a)(13).

II1. Solicitation of Comments

This is a request for information only.
Respondents are encouraged to provide
complete but concise responses to the
questions listed in the sections outlined
below. Response to this RFI is
completely voluntary. This RFI is issued
solely for information and planning
purposes; it does not constitute a
Request for Proposal, applications,
proposal abstracts, or quotations. This
RFI does not commit the Government to
contract for any supplies or services or
make a grant award. Further, we are not
seeking proposals through this RFI and
will not accept unsolicited proposals.

Responders are advised that the United
States Government will not pay for any
information or administrative costs
incurred in response to this RFI; all
costs associated with responding to this
RFI will be solely at the interested
party’s expense. Not responding to this
RFI does not preclude participation in
any future procurement, if conducted. It
is the responsibility of the potential
responders to monitor this RFI
announcement for additional
information pertaining to this request.
Also, we note that we will not respond
to questions about the policy issues
raised in this RFI. We may or may not
choose to contact individual responders.
Such communications would only serve
to further clarify written responses.
Contractor support personnel may be
used to review RFI responses.
Responses to this notice are not offers
and cannot be accepted by the
Government to form a binding contract
or issue a grant. Information obtained as
a result of this RFI may be used by the
Government for program planning on a
non-attribution basis. Respondents
should not include any information that
might be considered proprietary or
confidential. This RFI should not be
construed as a commitment or
authorization to incur cost for which
reimbursement would be required or
sought. All submissions become
Government property and will not be
returned. We may publically post the
comments received, or a summary
thereof.

While we are soliciting general
comments on CMS’s oversight of AOs,
we are specifically seeking input on the
following areas:

A. Public/Stakeholder Feedback

e We are seeking comment on the
type of fee-based consultative services
provided by AOs to the facilities they
accredit. How are these services
provided and communicated to the
facilities? Are potential conflicts of
interest disclosed?

e Training providers and suppliers of
services on the applicable requirements
for Medicare certification is an
important function to improve quality of
care. Are there other entities that could
provide this training besides the AOs?

e We are seeking public comment
related to whether commenters perceive
a conflict of interest in AOs providing
fee-based consultative services to the
facilities they accredit.

o We are seeking public comment
related to some stakeholders’ perception
that the ability of an AO to collect fees
for consultation services from entities
they accredit could degrade the public

trust inherent in an AO’s CMS-approved
accreditation programs.

e We are seeking public comment on
what the appropriate consequences or
impacts should be, if a conflict does
exist.

e We are seeking public comment on
what firewalls may exist within an AO
between accreditation and consultation
services, or what firewalls would be
prudent, to avoid potential and actual
conflicts of interest.

e We are soliciting examples of
positive and negative effects which may
be as a result of a conflict of interest.

e We are seeking public comment
from existing AOs on what the potential
impact, financially and overall would be
if CMS were to finalize rulemaking
which would restrict certain activities
that might give rise to a real or
perceived conflict of interest.

e We are seeking public comment,
primarily from stakeholders, by
requesting specific information on when
and/or under what circumstances it
would be appropriate for AOs to
provide fee-based consultative services
to the facilities which they accredit.

e We are seeking public and
stakeholder feedback on whether, and if
so, under what specific circumstances
CMS should review a potential conflict
of interest, and what factors CMS
should look at to determine if a conflict
of interest exists.

e Specifically, we are seeking
comments in a list type format
describing under what circumstances
the AOs or stakeholders would believe
there to be a conflict; and under which
circumstances conflict does not exist.

e We seek comment on the type of
information which would be considered
necessary, useful and/or appropriate in
proving or refuting our hypothesis of a
connection between the use of
consultative services and preferential
treatment of accredited providers and
suppliers.

We are seeking comment on
alternatives for addressing any conflict
of interest identified.

B. Financial Impact and Burden

e We are seeking public comment
regarding how an AO’s revenue and
operations may be affected by a
prohibition or limitation on AOs’
marketing and provision of consultative
services.

e We are specifically looking for cost
impacts, detailed accounting, and
potential business risks for AOs.

C. Adding a New CFR Subpart to
Existing Regulation

e We are seeking stakeholder
feedback on the most appropriate area



65336

Federal Register/Vol. 83, No. 244/ Thursday, December 20, 2018/Proposed Rules

for this potential future rulemaking
under the existing regulations for AOs
and whether expanding §488.5(a)(10) to
include a provision addressing this
matter would be the most sensible
placement.

IV. Collection of Information
Requirements

This document does not impose
information collection requirements,
that is, reporting, recordkeeping or
third-party disclosure requirements.
However, section II of this document
does contain a general solicitation of
comments in the form of a request for
information. In accordance with the
implementing regulations of the
Paperwork Reduction Act of 1995
(PRA), specifically 5 CFR 1320.3(h)(4),

this general solicitation is exempt from
the PRA. Facts or opinions submitted in
response to general solicitations of
comments from the public, published in
the Federal Register or other
publications, regardless of the form or
format thereof, provided that no person
is required to supply specific
information pertaining to the
commenter, other than that necessary
for self-identification, as a condition of
the agency’s full consideration, are not
generally considered information
collections and therefore not subject to
the PRA. Consequently, there is no need
for review by the Office of Management
and Budget under the authority of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35).

V. Response to Comments

Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, when we proceed
with a subsequent document, we will
respond to the comments in the
preamble to that document.

Dated: November 7, 2018.
Seema Verma,

Administrator, Centers for Medicare &
Medicaid Services.

[FR Doc. 2018-27506 Filed 12—-18-18; 4:15 pm]
BILLING CODE P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2018-0006]

General Conference Committee of the
National Poultry Improvement Plan

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of renewal.

SUMMARY: We are giving notice that the
Secretary of Agriculture has renewed
the charter of the General Conference
Committee of the National Poultry
Improvement Plan (Committee) for a 2-
year period. The Secretary of
Agriculture has determined that the
Comumittee is necessary and in the
public interest.

FOR FURTHER INFORMATION CONTACT: Dr.
Denise L. Heard, Senior Coordinator,
National Poultry Improvement Plan, VS,
APHIS, USDA, 1506 Klondike Road,
Suite 101, Conyers, GA 30094; (770)
922-3496.
SUPPLEMENTARY INFORMATION: The
purpose of the General Conference
Committee of the National Poultry
Improvement Plan (Committee) is to
maintain and ensure industry
involvement in Federal administration
of matters pertaining to poultry health.

The Committee Chairperson and the
Vice Chairperson shall be elected by the
Committee from among its members.
There are seven members on the
Committee. The poultry industry elects
the members of the Committee. The
members represent six geographic areas
with one member-at-large.

Done in Washington, DG, this 14th day of
December 2018.
Kevin Shea,
Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 2018-27480 Filed 12—19-18; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket Number FSIS-2018-0051]
2019 Rate Changes for the Basetime,

Overtime, Holiday, and Laboratory
Services Rates

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is announcing
the 2019 rates it will charge meat and
poultry establishments, egg products
plants, and importers and exporters for
providing voluntary, overtime, and
holiday inspection and identification,
certification, and laboratory services.
The 2019 basetime, overtime, holiday,
and laboratory services rates will be
applied on the first FSIS pay period
approximately 30 days after the
publication of this notice, which begins
on January 20, 2019.

DATES: FSIS will charge the rates
announced in this notice beginning
January 20, 2019.

FOR FURTHER INFORMATION CONTACT: For
further information contact Michael
Toner, Director, Budget Division, Office
of the Chief Financial Officer, FSIS, U.S.
Department of Agriculture, Room 2159,
South Building, 1400 Independence
Avenue SW, Washington, DC 20250-
3700; Telephone: (202) 690-8398, Fax:
(202) 690—4155.

SUPPLEMENTARY INFORMATION:

Background

On April 12, 2011, FSIS published a
final rule amending its regulations to
establish formulas for calculating the
rates it charges meat and poultry
establishments, egg products plants, and
importers and exporters for providing
voluntary, overtime, and holiday
inspection and identification,
certification, and laboratory services (76
FR 20220).

In the final rule, FSIS stated that it
would use the formulas to calculate the
annual rates, publish the rates in
Federal Register notices prior to the
start of each calendar year, and apply
the rates on the first FSIS pay period at
the beginning of the calendar year.

This notice provides the 2019 rates,
which will be applied starting on
January 20, 2019.

2019 Rates and Calculations

The following table lists the 2019
Rates per hour, per employee, by type
of service:

2019 Rate
(estimates
rounded to
reflect
billable
quarters)

Service

$59.96
74.76
89.56
75.56

Basetime .......ccooccveeeieiiiineenn
Overtime .
Holiday ........
Laboratory

The regulations state that FSIS will
calculate the rates using formulas that
include the Office of Field Operations
(OFO) inspection program personnel’s
previous fiscal year’s regular direct pay
and regular hours (9 CFR 391.2, 391.3,
391.4, 590.126, 590.128, 592.510,
592.520, and 592.530). In 2013, an
Agency reorganization eliminated the
OIA program office and transferred all
of its inspection program personnel to
OFO. Therefore, inspection program
personnel’s pay and hours are identified
in the calculations as “OFO inspection
program personnel’s” pay and hours.

FSIS determined the 2019 rates using
the following calculations:

Basetime Rate = The quotient of
dividing the Office of Field Operations
(OFO) inspection program personnel’s
previous fiscal year’s regular direct pay
by the previous fiscal year’s regular
hours, plus the quotient multiplied by
the calendar year’s percentage of cost of
living increase, plus the benefits rate,
plus the travel and operating rate, plus
the overhead rate, plus the allowance
for bad debt rate.

The calculation for the 2019 basetime
rate per hour per program employee is:

[FY 2018 OFO Regular Direct Pay
divided by the previous fiscal year’s
Regular Hours ($461,873,361/
15,909,552)] = $29.03 + ($29.03 * 1.9%
(calendar year 2019 Cost of Living
Increase)) = $29.58 + $10.36 (benefits
rate) + $2.10 (travel and operating rate)
+ $17.92 (overhead rate) + $0.00 (bad
debt allowance rate) = $59.96, which is
already divisible by 4.

Overtime Rate = The quotient of
dividing the Office of Field Operations
(OFO) inspection program personnel’s
previous fiscal year’s regular direct pay
by the previous fiscal year’s regular
hours, plus that quotient multiplied by
the calendar year’s percentage of cost of
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living increase, multiplied by 1.5 (for
overtime), plus the benefits rate, plus
the travel and operating rate, plus the
overhead rate, plus the allowance for

bad debt rate.

The calculation for the 2019 overtime
rate per hour per program employee is:

[FY 2018 OFO Regular Direct Pay
divided by previous fiscal year’s Regular
Hours ($461,873,361/15,909,552)] =
$29.03 + ($29.03 * 1.9% (calendar year
2019 Cost of Living Increase)) = $29.58
* 1.5 = $44.37 + $10.36 (benefits rate)

+ $2.10 (travel and operating rate) +
$17.92 (overhead rate) + $0.00 (bad debt
allowance rate) = $74.75 rounded up to
$74.76, so that it is divisible by 4.

Holiday Rate = The quotient of
dividing the Office of Field Operations
(OFO) inspection program personnel’s
previous fiscal year’s regular direct pay
by the previous fiscal year’s regular
hours, plus that quotient multiplied by
the calendar year’s percentage of cost of
living increase, multiplied by 2 (for
holiday pay), plus the benefits rate, plus
the travel and operating rate, plus the
overhead rate, plus the allowance for
bad debt rate.

The calculation for the 2019 holiday
rate per hour per program employee
calculation is:

[FY 2018 OFO Regular Direct Pay
divided by Regular Hours
($461,873,361/15,909,552)] = $29.03 +
($29.03 * 1.9% (calendar year 2019 Cost
of Living Increase)) = $29.58 * 2 =
$59.17 + $10.36 (benefits rate) + $2.10
(travel and operating rate) + $17.92
(overhead rate) + $0.00 (bad debt
allowance rate) = $89.54, rounded up to
$89.56, so that it is divisible by 4.

Laboratory Services Rate = The
quotient of dividing the Office of Public
Health Science (OPHS) previous fiscal
year’s regular direct pay by the OPHS
previous fiscal year’s regular hours, plus
the quotient multiplied by the calendar
year’s percentage cost of living increase,
plus the benefits rate, plus the travel
and operating rate, plus the overhead
rate, plus the allowance for bad debt
rate.

The calculation for the 2019
laboratory services rate per hour per
program employee is:

[FY 2018 OPHS Regular Direct Pay/
OPHS Regular hours ($24,480,845/
552,168)] = $44.34 + ($44.34 * 1.9%
(calendar year 2019 Cost of Living
Increase)) = $45.18 + $10.36 (benefits
rate) + $2.10 (travel and operating rate)
+ $17.92 (overhead rate) + $0.00 (bad
debt allowance rate) = $75.56, which is
already divisible by 4.

Calculations for the Benefits, Travel and
Operating, Overhead, and Allowance for
Bad Debt Rates

These rates are components of the
basetime, overtime, holiday, and
laboratory services rates formulas.

Benefits Rate: The quotient of
dividing the previous fiscal year’s direct
benefits costs by the previous fiscal
year’s total hours (regular, overtime, and
holiday), plus that quotient multiplied
by the calendar year’s percentage cost of
living increase. Some examples of direct
benefits are health insurance,
retirement, life insurance, and Thrift
Savings Plan basic and matching
contributions.

The calculation for the 2019 benefits
rate per hour per program employee is:

[FY 2018 Direct Benefits/(Total
Regular hours + Total Overtime hours +
Total Holiday hours) ($195,953,150/
19,267,813)] = $10.17 + ($10.17* 1.9%
(calendar year 2019 Cost of Living
Increase)) = $10.36.

Travel and Operating Rate: The
quotient of dividing the previous fiscal
year’s total direct travel and operating
costs by the previous fiscal year’s total
hours (regular, overtime, and holiday),
plus that quotient multiplied by the
calendar year’s percentage of inflation.

The calculation for the 2019 travel
and operating rate per hour per program
employee is:

[FY 2018 Total Direct Travel and
Operating Costs/(Total Regular hours +
Total Overtime hours + Total Holiday
hours) ($39,709,179/19,267,813)] =
$2.06 + ($2.06 * 1.9% (2019 Inflation)
= $2.10.

Overhead Rate: The quotient of
dividing the previous fiscal year’s
indirect costs plus the previous fiscal
year’s information technology (IT) costs
in the Public Health Data
Communication Infrastructure System
Fund plus the provision for the
operating balance less any Greenbook
costs (i.e., costs of USDA support
services prorated to the service
component for which fees are charged)
that are not related to food inspection by
the previous fiscal year’s total hours
(regular, overtime, and holiday) worked
across all funds, plus the quotient
multiplied by the calendar year’s
percentage of inflation.

The calculation for the 2019 overhead
rate per hour per program employee is:

[FY 2018 Total Overhead/(Total
Regular hours + Total Overtime hours +
Total Holiday hours) ($ 338,760,688/
19,267,813)] = $17.58 + ($17.58 * 1.9%
(2019 Inflation) = $17.92.

Allowance for Bad Debt Rate =
Previous fiscal year’s total allowance for
bad debt (for example, debt owed that

is not paid in full by plants and
establishments that declare bankruptcy)
divided by previous fiscal year’s total
hours (regular, overtime, and holiday)
worked.

The 2019 calculation for bad debt rate
per hour per program employee is:

[FY 2018 Total Bad Debt/(Total
Regular hours + Total Overtime hours +
Total Holiday hours) = ($73,050/
19,267,813)] = $0.00.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, FSIS will
announce this Federal Register
publication on-line through the FSIS
web page located at: http://
www.fsis.usda.gov/federal-register.

FSIS also will make copies of this
publication available through the FSIS
Constituent Update, which is used to
provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, and other types of information
that could affect or would be of interest
to our constituents and stakeholders.
The Update is available on the FSIS web
page. Through the web page, FSIS is
able to provide information to a much
broader, more diverse audience. In
addition, FSIS offers an email
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at:
http://www.fsis.usda.gov/subscribe.
Options range from recalls to export
information, regulations, directives, and
notices. Customers can add or delete
subscriptions themselves, and have the
option to password protect their
accounts.

USDA Non-Discrimination Statement

No agency, officer, or employee of the
USDA shall, on the grounds of race,
color, national origin, religion, sex,
gender identity, sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, or political
beliefs, exclude from participation in,
deny the benefits of, or subject to
discrimination any person in the United
States under any program or activity
conducted by the USDA.

How to File a Complaint of
Discrimination

To file a complaint of discrimination,
complete the USDA Program
Discrimination Complaint Form, which
may be accessed online at http://
www.ocio.usda.gov/sites/default/files/
docs/2012/Complain_combined 6
8 12.pdf, or write a letter signed by you


http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
http://www.fsis.usda.gov/federal-register
http://www.fsis.usda.gov/federal-register
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or your authorized representative.
Send your completed complaint form
or letter to USDA by mail, fax, or email:
Mail: U.S. Department of Agriculture
Director, Office of Adjudication, 1400
Independence Avenue SW, Washington,
DC 20250-9410, Fax: (202) 690-7442,
Email: program.intake@usda.gov
Persons with disabilities who require
alternative means for communication
(Braille, large print, audiotape, etc.),
should contact USDA’s TARGET Center
at (202) 720-2600 (voice and TDD).
Done at Washington, DC.
Paul Kiecker,
Acting Administrator.
[FR Doc. 2018-27521 Filed 12-19-18; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—Generic Clearance
To Conduct Formative Research or
Development of Nutrition Education
and Promotion Materials and Related
Tools and Grants for FNS Population
Groups

AGENCY: Food and Nutrition Service
(FNS), USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other interested parties to comment on
a proposed information collection. This
collection is an extension of a currently
approved collection. This information
collection will conduct research in
support of FNS’ goal of delivering
science-based nutrition education to
targeted audiences. This information
collection will also conduct research
that will assist FNS in identifying
effective design and implementation
approaches to use to develop and assess
grants. From development through
testing of materials and tools with the
target audience, FNS plans to conduct
data collections that involve formative
research including focus groups,
interviews (dyad, triad, telephone, etc.),
surveys and Web-based collection tools.
DATES: Written comments must be
received on or before February 19, 2019.
ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information has practical utility; (b) the
accuracy of the agency’s estimate of the
burden of the proposed collection of

information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments may be sent to Rachelle
Ragland-Greene, Food and Nutrition
Service, U.S. Department of Agriculture,
3101 Park Center Drive, Room 1014,
Alexandria, VA 22302. Comments will
also be accepted through the Federal
eRulemaking Portal. Go to http://
www.regulations.gov and follow the
online instructions for submitting
comments electronically. All written
comments will be open for public
inspection at the Office of the Food and
Nutrition Service during regular
business hours (8:30 a.m. to 5 p.m.,
Monday through Friday) at 3101 Park
Center Drive, Alexandria, Virginia
22302, Room 1014.

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
(OMB) approval. All comments will be
a matter of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Rachelle Ragland-
Greene at 703—305—-2586.

SUPPLEMENTARY INFORMATION:

Title: Generic Clearance to Conduct
Formative Research for Development of
Nutrition Education, Promotion
Materials and Related Tools, and Grants
for FNS Population Groups.

OMB Number: 0584—0524.

Expiration Date: September 30, 2019.

Type of Request: Extension of a
currently approved information
collection.

Abstract: This information collection
is based on Section 19 of the Child
Nutrition Act of 1966 (42 U.S.C. 1787),
Section 5 of the Richard B. Russell
National School Lunch Act (42 U.S.C.
1754) and Section 11(f) of the Food and
Nutrition Act of 2008 (7 U.S.C. 2020).
This request for approval of information
collection is necessary to obtain input
into the development of nutrition
education interventions for population
groups served by the U.S. Department of
Agriculture, Food and Nutrition Service
(USDA-FNS). FNS also uses this
collection to obtain input that can be
used to develop and assess grants.
Interventions need to be designed so
that they can be delivered through
different types of media and in a variety
of formats for diverse audiences.

FNS develops a variety of resources to
support nutrition education and
promotion activities. These resources
are designed to convey science-based,
behavior-focused nutrition messages
about healthy eating and physical
activity to children and adults eligible
to participate in FNS nutrition
assistance programs and to motivate
them to consume more healthful foods
as defined by the Dietary Guidelines for
Americans (DGA). This includes
education materials, messages,
promotion tools and interventions for
the diverse population served by the
Federal nutrition programs as well as
WIC, Team Nutrition, Food Distribution
and other programs.

Obtaining formative input and
feedback is fundamental to FNS’ success
in delivering science-based nutrition
messages and reaching diverse segments
of the population in ways that are
meaningful and relevant. This includes
conferring with the target audience,
individuals who serve the target
audience, and key stakeholders on the
communication strategies and
interventions that will be developed and
on the delivery approaches that will be
used to reach consumers. The formative
research and testing activities described
will help in the development of
effective education and promotion tools
and communication strategies.
Collection of this information will
increase FNS’ ability to formulate
nutrition education interventions that
resonate with the intended target
population, particularly low-income
families.

FNS also uses formative input and
feedback to determine how best to
develop and assess grants so that grant
recipients can successfully meet their
goals under these grants. To do this,
FNS confers with grant recipients to
obtain input regarding their
experiences, expectations, challenges,
and lessons learned while implementing
the grant.

Formative research methods and
information collection will include
focus groups, interviews (dyad, triad,
telephone, etc.), surveys and Web-based
data collection. The data obtained will
provide input regarding the potential
use of materials and products during
both the developmental and testing
stages, in addition to the development
of grants. Key informant interviews will
be conducted in order to determine
future nutrition education and grant
needs, tools and dissemination
strategies. This task involves collecting
a diverse array of information from a
variety of groups including: People
familiar with the target audiences;
individuals delivering nutrition
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education intervention materials and
projects; program providers at State and
local levels; program participants; grant
recipients, and other relevant
informants associated with FNS
programs.

Findings from all data collection will
be included in summary reports
submitted to USDA-FNS. The reports
will describe the data collection
methods, findings, conclusions,
implications, and recommendations for
the development and effective
dissemination of nutrition education
materials and related tools for FNS
population groups. There will be no

specific quantitative analysis of data. No
attempt will be made to generalize the
findings to be nationally representative
or statistically valid. There are no
recordkeeping or third party disclosure
burden requirements.

Reporting Burden

FNS estimates the total annual burden
hours are 16,003 x 3 year approval for
a total of 48,010 burden hours for 3
years. Additionally, the total annual
responses are 34,166.66 x 3 year
approval for a total of 102,500 total
responses for 3 year approval. See the 3
year approval estimates below.

Affected Public: State, Local and
Tribal Government; Individuals and
Households; and Business or Other for

Profit.

Estimated Number of Respondents:
102,500 respondents.

Estimated Number of Responses per
Respondent: 1 response.

Estimated Total Annual Responses:

102,500.

Estimate of Time per Respondent:
.46839024 hours.

Estimated Total Annual Reporting
Burden Hours: 48,010 hours.

e g R Estimated
stimate: esponses average :

Collection instruments number annu%lly per T:’;:' g;\:g:l numbegrg of ESt'rT]%tEri total

respondents respondent P hours per

response
FOCUS Group SCIrEENEIS ......ceevcvieeeciiieeieeeeeeeeeeeeeseee e 10,000 1 10,000 0.167 1,670
Interview Screeners/Surveys ... 5,000 1 5,000 0.167 835
FOCUS GrOUPS .ooiieiieiiiiieeciiee e steee e stee et e et e e eeee e e e e e e 5,500 1 5,500 2.00 11,000.00
Intercept INTErVIEWS ........oooiiiiiiiii s 5,000 1 5,000 0.50 2,500.00
Dyad/Triad Interviews ... 2,000 1 2,000 1.00 2,000.00
Telephone Interviews 10,000 1 10,000 0.25 2,500.00
SUINVEYS .ottt 10,000 1 10,000 0.50 5,000.00
Web-based Collections .........c.cccvrieiiniiiiieeeseeese e 40,000 1 40,000 0.50 20,000.00
Confidentiality AGreements ..........cccoocveiiiiieiiieiiee e 15,000 1 15,000 0.167 2,505.00
Total Reporting Burden .........cccoeeiiieeinecee e 102,500 1 102,500 .468 48,010

Dated: December 11, 2018.
Brandon Lipps,
Administrator, Food and Nutrition Service.
[FR Doc. 2018-27443 Filed 12—19-18; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Order Relating to Eric Baird

In the Matter of: Eric Baird, 647
Norsota Way Sarasota, FL 34242;
Respondent; 16-BIS-0002.

The Bureau of Industry and Security,
U.S. Department of Commerce (“BIS”),
has notified Eric Baird, of Sarasota,
Florida (‘“Baird”), that it has initiated an
administrative proceeding against Baird
pursuant to Section 766.3 of the Export
Administration Regulations (the
“Regulations”),? through the issuance of

1The Regulations originally issued under the
Export Administration Act of 1979, as amended, 50
U.S.C. 4601—-4623 (Supp. III 2015) (“the EAA™),
which lapsed on August 21, 2001. The President,
through Executive Order 13,222 of August 17, 2001
(3 CFR, 2001 Comp. 783 (2002)), which has been
extended by successive Presidential Notices, the
most recent being that of August 8, 2018 (83 FR
39,871 (Aug. 13, 2018)), continued the Regulations
in full force and effect under the International
Emergency Economic Powers Act, 50 U.S.C. 1701,
et seq. (2012) (“IEEPA”). On August 13, 2018, the

an Amended Charging Letter to Baird
that alleges that Baird committed one
hundred sixty-six (166) violations of the
Regulations.? Specifically, the charges
are:

Charges 1-166 15 CFR 764.2(b)—
Causing, Aiding or Abetting a Violation

1. On at least one hundred sixty-six (166)
occasions beginning on or about August 1,
2011, and continuing through on or about
January 7, 2013, Baird caused, aided, abetted,
commanded, induced and/or permitted
(“caused, aided or abetted’’) the doing of an

President signed into law the John S. McCain
National Defense Authorization Act for Fiscal Year
2019, which includes the Export Control Reform
Act of 2018, Public Law 115-232, tit. 17, subtitle
B, 132 Stat. 2208 (2018) (“ECRA”). While Section
1766 of ECRA repeals the EAA (except for three
sections which are inapplicable here), Section 1768
of ECRA provides, in pertinent part, that all rules
and regulations that were made or issued under the
EAA, including as continued in effect pursuant to
IEEPA, and were in effect as of ECRA’s date of
enactment (August 13, 2018), shall continue in
effect according to their terms until modified,
superseded, set aside, or revoked through action
undertaken pursuant to the authority provided
under ECRA.

2The Regulations are currently codified in the
Code of Federal Regulations at 15 CFR parts 730-
774 (2018). The charged violations occurred in
2011-2013. The Regulations governing the
violations at issue are found in the 2011-2013
versions of the Code of Federal Regulations (15 CFR
parts 730-774). The 2018 Regulations set forth the
procedures that apply to this matter.

act prohibited by, or the omission of an act
required by, the Regulations. As further
alleged below, Baird caused, aided or abetted
the filing of false or misleading export
control documents, namely Shipper’s Export
Declarations and Automated Export System
filings (““SED/AES filings”), and the failure to
make required SED/AES filings, in
connection with the export or attempted
export of items subject to the Regulations.
Baird also caused, aided or abetted the export
and attempted export without the required
BIS licenses of items subject to the
Regulations and listed on the Commerce
Control List (““CCL”).

2. At all times pertinent hereto, Baird was
Chief Executive Officer (“CEQO”’) of Access
USA Shipping, LLC, d/b/a MyUS.com and
f/k/a Access USA Shipping, Inc. (“Access”),
a company originally registered in Florida
that he founded in 1997. Baird was directly
or indirectly Access’s primary shareholder
until on or about August 28, 2012. After a
partial sale of Access on or about August 28,
2012, Baird continued to serve as its CEO and
maintained a minority equity stake in the
company with the right to appoint two
members of Access’s board of directors. Baird
was replaced as CEO of Access in or about
September 2013. Baird’s interests, however,
were not fully divested until on or about
March 22, 2016, at which time he no longer
had an equity interest in Access or the right
to appoint board members.

3. Access provided foreign customers with
a U.S. physical address for items purchased
from U.S. merchants for ultimate export from
the United States. For a fee, Access provided
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such customers a ‘“‘suite,” which was a
designated place or space at Access’s
warehouse facilities to which customers
could have items delivered from U.S.
merchants. When Access received items that
a foreign customer had ordered from a U.S.
merchant, Access employees entered into
Access’s order management system
information regarding the name of the
merchant, shipment tracking number, a
detailed description of the item, and the
value of the item. Before the shipment was
exported from the United States, however,
Access employees would revise the original
item information, including the item’s value
and/or its description, to generate an invoice
that contained false or misleading
information for use in connection with the
export of the items. At times, Access’s order
system included account notes that directed
packaging or price tags be removed or that a
shipment’s declared value be kept below a
certain dollar amount.

4. Baird established, directed, controlled,
and/or authorized Access’s policy and
practice of falsifying the value and
description of items being exported or
intended for export, including items listed on
the CCL. Baird also at times personally
participated in the undervaluing and mis-
description of such items.

5. Access routinely undervalued items
using multiple different strategies or
schemes, including, for example, by lowering
values of items by 25%-50% depending on
the country of destination. The extent of
undervaluation reached or exceeded 75% on
some occasions, and for some customers
maximum declared values of no more than,
for example, $50 or $100, were used,
regardless of the true value of the items.

6. Similarly, on numerous occasions,
descriptions of CCL items or other items
subject to the Regulations were altered to
help avoid export control scrutiny and
detection by law enforcement, including on
occasions when the items also were
undervalued. For example, a night vision
lens converter was described as ‘“‘camera
lenses”’; laser sights as “tools and hardware”’;
and rifle scopes as ‘“‘sporting goods’” or
“tools, handtools.” In one instance, rifle
stocks and grips were described as ‘‘toy
accessories.” Access’s October 2010 and
October 2012 Customer Service Training
Manuals illustrate the pervasiveness of
altering descriptions of items, in part, to
avoid export control scrutiny and detection,
including those related to firearms and
related parts that were considered prohibited
or restricted items.

7. Baird also established, directed,
controlled, and/or authorized Access’s
“personal shopper program” or “alternative
program.” Under this program, Access or an
Access employee was presented to U.S.
merchants as the purchaser and/or end-user
of the items in situations where foreign
customers were seeking products from U.S.
merchants that did not accept foreign
payment methods or had raised concerns that
Access was not an end user and refused to
sell or ship to Access because they wished
to prevent the export of their goods, such as
companies that sell weapons or weapon
parts. Through this evasive program, Access

purchased items for export to its foreign
customers without informing the U.S.
merchants that the items were intended for
export. Foreign customers would email an
Access employee their shopping list, and the
Access employee would purchase the items
using credit cards in Baird’s name, or using
a credit card account or other payment
mechanisms opened in the name of the
individual employee, whom Access would
subsequently reimburse. At times, shipments
were delivered to the homes of Access
employees so that, in addition to being
misled to believe that a domestic customer
was involved, the U.S. merchant would be
misled to believe that Access itself was not
involved in the transaction.

8. As part of this “personal shopper
program,” Baird directed or authorized
Access employees to use his credit cards and
driver’s license information to make
purchases of items for export. In addition,
Baird personally asked Access employees to
apply for credit card accounts and have
customer deliveries sent to their personal
addresses to make the shipments appear as
if they were for domestic customers.

9. At all times relevant hereto, Baird knew
of the Regulations and Access’s export
control compliance obligations, including the
need for items to be accurately valued and
described for purposes of SED/AES filing
requirements and the need to determine
licensing requirements. Baird received this
information through, for example, outreach
visits from and other communications with
BIS special agents and other federal law
enforcement agents, as well as at various
occasions through other Access officials or
personnel and through companies that
regularly served as freight forwarders or
carriers in connection with export
transactions involving Access.

10. For example, on or about July 11, 2007,
BIS’s Office of Export Enforcement (“OEE”)
conducted an outreach visit to Access, during
which a BIS Special Agent provided detailed
oral and written information regarding
compliance with the EAR and other U.S.
export control laws and regulations. As part
of this outreach visit, the BIS Special Agent
met with Baird, including explaining that
items should be checked for export license
requirements and that customers should be
screened. In addition, Access documents
indicate that by no later than January 2008,
Baird knew that false or misleading
statements on SED/AES filings could lead to
penalties of up to $250,000 per violation,3
and that by March 2008, Baird knew that a
SED/AES filing must be made for each export
when the value of the items under a single
Schedule B number is more than $2,500.4
Access subsequently received Shield

3The maximum penalty figure that currently
applies in this case is $295,141 per violation. See
15 CFR 6.3(b); 83 FR 706 (Jan. 8, 2018). Since
January 2008, the maximum penalties have been
adjusted for inflation multiple times pursuant to the
Federal Civil Penalties Inflation Adjustment Act
Improvements Act of 2015, Sec. 701 of Public Law
114-74, enacted on November 2, 2015. See also 15
CFR 6.5.

4 A Schedule B number is a ten-digit number used
in the United States to classify physical goods for
export to another country.

America outreach visits from the Department
of Homeland Security, Homeland Security
Investigations (“HSI”’) on March 27, 2009,
June 9, 2010, and January 10, 2012,
respectively, during which HSI special agents
provided compliance information. Baird
attended the January 10, 2012 outreach visit.
In addition, the BIS Special Agent provided
detailed information on properly valuing
items on export control documents during a
telephone discussion with CEO Eric Baird on
January 18, 2012, and a related follow-up
email with him.

11. Access documents also include
correspondence among Baird and Access’s
then-Chief Technology Officer (“CTO”) and
other company officials indicating that Baird
remained fully aware at and around the time
of the violations alleged herein of SED/AES
filing requirements and the potential
significant sanctions for false or misleading
statements on SED/AES filings. In emails in
September 2011 to Baird, the CTO, who is
Baird’s sister, provided information on a BIS
enforcement case involving false or
misleading reporting of declared value on
export documents. In an email dated
September 20, 2011, she included
information describing BIS’s imposition of
civil penalties as part of the settlement of a
case involving repeat undervaluing of exports
on Shipper’s Export Declarations and stated,
inter alia: “I will not be a party to
[undervaluation]. I know we’re doing it now.
I know we have the means to avoid doing it.
I know we are WILLINGLY AND
INTENTIONALLY breaking the law.”
(Emphasis in original). In the same email
chain later that day, Baird suggested that
Access could undervalue by 25% and if
Access was “warned by [the U.S.]
government,” then it “can stop ASAP.”

12. Baird, however, did not stop Access’s
undervaluing of exports or its or his related
violations of the Regulations. Rather, almost
immediately following this September 20,
2011 email exchange, Baird and the CTO
discussed on September 21, 2011, how
Access’s order system would be modified to
either automatically or manually undervalue
where there was no merchant invoice. The
order system would be and was in fact
modified to enable undervaluing by a set
percentage based on the country of
destination for the export, if there was no
U.S. merchant’s invoice or no value listed on
the U.S. merchant’s invoice. Additionally,
when a U.S. merchant’s invoice was included
in a package received from a U.S. merchant,
Access would remove the invoice at its
customer’s request, both before and after the
September 2011 modification of the order
system.

13. While Access for a short time did
reduce the extent it engaged in its unlawful
undervaluing activities, it fully resumed and
even expanded those activities in no later
than January 2012, pursuant to Baird’s
direction and/or authorization. Beginning no
later than on or about January 16, 2012, Baird
directed or authorized that Access customers
be notified that Access’s order system was
being modified to remove the recent
limitation on undervaluing and that Access
would work together with them so that false
values could be declared and undervalued to
the extent of the customers’ choosing.
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14. In doing the foregoing, Baird caused,
aided or abetted Access, as well as
forwarders and carriers involved in export
transactions with Access, to make false or
misleading SED/AES filings with the U.S.
Government. Such false or misleading filings
violate Section 764.2(g) of the Regulations.
Baird also caused, aided or abetted the failure
by Access and its forwarders and carriers to
make required SED/AES filings. The failure
to make a required SED/AES filing violates
Section 764.2(a) of the Regulations. Baird
also caused, aided or abetted the export and
attempted export of items classified under
Export Control Classification Number
(“ECCN”’) 0A987 and controlled for Crime
Control reasons without the BIS licenses
required pursuant to Section 742.7 of the
Regulations to export the items to Argentina,
Austria, Hong Kong, Indonesia, Libya, Saudi
Arabia, South Africa and Yemen. Such
unlicensed exports and attempted exports
violated Section 764.2(a) and 764.2(c),
respectively, of the Regulations.

15. In so doing, Baird committed one
hundred sixty-six violations of Section
764.2(b) of the Regulations.

Whereas, BIS and Baird have entered into
a Settlement Agreement pursuant to Section
766.18(b) of the Regulations, whereby they
agreed to settle this matter in accordance
with the terms and conditions set forth
therein;

Whereas, I have taken into consideration
the admission of liability by Baird set forth
in the Settlement Agreement with regard to
the violations in the Amended Charging
Letter;

Whereas, I have also taken into
consideration the plea agreement that Baird
has entered into with the U.S. Attorney’s
Office for the Middle District of Florida (“the
plea agreement”); and

Whereas, I have approved of the terms of
such Settlement Agreement;

It is therefore ordered:

First, Baird shall be assessed a civil penalty
in the amount of $17,000,000. Baird shall pay
the U.S. Department of Commerce
$10,000,000 not later than 30 days from the
date of this Order. Payment of the remaining
$7,000,000 shall be suspended for a period of
five (5) years from the date of this Order, and
thereafter shall be waived, provided that
during this five-year payment probationary
period, Baird has made full and timely
payment of $10,000,000 as set forth above
and has otherwise complied with the
provisions of the Settlement Agreement and
this Order, has complied in full with the plea
agreement and any sentence imposed upon
him following his conviction, and has
committed no violation of the Export Control
Reform Act of 2018 (“ECRA”) 5 or the
Regulations or any order, license, or
authorization issued thereunder. If Baird fails
to comply with the terms of the Settlement
Agreement or of this Order, or the terms of
the plea agreement or sentence, or commits
a violation of ECRA or the Regulations or any
order, license, or authorization issued
thereunder, during the five-year payment
probationary period under this Order, the
suspension of the civil penalty may be

5 See note 1, supra.

modified or revoked by BIS and the
remaining $7,000,000 may become due and
owing immediately.

Second, pursuant to the Debt Collection
Act of 1982, as amended (31 U.S.C. 3701—
3720E (2012)), the civil penalty owed under
this Order accrues interest as more fully
described in the attached Notice, and if
payment is not made by the due date
specified herein, Baird will be assessed, in
addition to the full amount of the civil
penalty and interest, a penalty charge and an
administrative charge, as more fully
described in the attached Notice.

Third, for a period of five (5) years from
the date of this Order, Eric Baird, with a last
known address of 647 Norsota Way, Sarasota,
FL 34242, and when acting for or on his
behalf, his successors, assigns,
representatives, agents, or employees
(hereinafter collectively referred to as the
“Denied Person”), may not, directly or
indirectly, participate in any way in any
transaction involving any commodity,
software or technology (hereinafter
collectively referred to as “item”) exported or
to be exported from the United States that is
subject to the Regulations, or in any other
activity subject to the Regulations, including,
but not limited to:

A. Applying for, obtaining, or using any
license, license exception, or export control
document;

B. Carrying on negotiations concerning, or
ordering, buying, receiving, using, selling,
delivering, storing, disposing of, forwarding,
transporting, financing, or otherwise
servicing in any way, any transaction
involving any item exported or to be
exported from the United States that is
subject to the Regulations, or engaging in any
other activity subject to the Regulations; or

C. Benefitting in any way from any
transaction involving any item exported or to
be exported from the United States that is
subject to the Regulations, or from any other
activity subject to the Regulations.

Fourth, no person may, directly or
indirectly, do any of the following:

A. Export or reexport to or on behalf of the
Denied Person any item subject to the
Regulations;

B. Take any action that facilitates the
acquisition or attempted acquisition by the
Denied Person of the ownership, possession,
or control of any item subject to the
Regulations that has been or will be exported
from the United States, including financing
or other support activities related to a
transaction whereby the Denied Person
acquires or attempts to acquire such
ownership, possession or control;

C. Take any action to acquire from or to
facilitate the acquisition or attempted
acquisition from the Denied Person of any
item subject to the Regulations that has been
exported from the United States;

D. Obtain from the Denied Person in the
United States any item subject to the
Regulations with knowledge or reason to
know that the item will be, or is intended to
be, exported from the United States; or

E. Engage in any transaction to service any
item subject to the Regulations that has been
or will be exported from the United States
and which is owned, possessed or controlled

by the Denied Person, or service any item, of
whatever origin, that is owned, possessed or
controlled by the Denied Person if such
service involves the use of any item subject
to the Regulations that has been or will be
exported from the United States. For
purposes of this paragraph, servicing means
installation, maintenance, repair,
modification or testing.

Fifth, after notice and opportunity for
comment as provided in Section 766.23 of
the Regulations, any person related to the
Denied Person by ownership, control,
position of responsibility, affiliation, or other
connection in the conduct of trade or
business may also be made subject to the
provisions of this Order.

Sixth, the five-year denial period set forth
above shall be active for a period of four (4)
years from the date of this Order. As
authorized by Section 766.18(c) of the
Regulations, the remaining one (1) year of the
denial period shall be suspended, and shall
thereafter be waived five (5) years from the
date of this Order, provided that Baird has
made full and timely payment as set forth
above, has otherwise complied with the
provisions of the Settlement Agreement and
this Order, has complied with the plea
agreement and any sentence imposed upon
or following the entry of his plea and
conviction, and has committed no other
violation of ECRA or the Regulations or any
order, license, or authorization issued
thereunder. If Baird does not make full and
timely payment as set forth above or
otherwise fails to comply with the Settlement
Agreement or this Order, does not fully and
timely comply with the plea agreement or
sentence, or commits another violation of
ECRA or the Regulations or any order,
license, or authorization issued thereunder,
the suspension of the remaining one year of
the denial period may be modified or
revoked by BIS. If Baird fails to comply with
any of the above conditions after the four-
year active portion of the denial period but
before five years from the date of this Order,
the full one year suspended portion of the
denial order may be imposed from the date
BIS determines such violation occurred, and
any license issued pursuant to ECRA or the
Regulations in which the Denied Person has
an interest at that time will be revoked.

Seventh, Baird shall not take any action or
make or permit to be made any public
statement, directly or indirectly, denying the
allegations in the Amended Charging Letter
or this Order.

Eighth, the Amended Charging Letter, the
Settlement Agreement, and this Order shall
be made available to the public.

Ninth, this Order shall be served on Baird,
and shall be published in the Federal
Register.

This Order, which constitutes the final
agency action in this matter, is effective
immediately.

Issued on December 14, 2018.
Douglas Hassebrock,
Director, Office of Export Enforcement,
performing the non-exclusive functions and
duties of the Assistant Secretary of Commerce
for Export Enforcement.
[FR Doc. 2018-27572 Filed 12-19-18; 8:45 am]
BILLING CODE P
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DEPARTMENT OF COMMERCE

International Trade Administration

[A-201-845]

Agreement Suspending the
Antidumping Duty Investigation on
Sugar From Mexico (as Amended);
Preliminary Results of 2017
Administrative Review

AGENCY: Enforcement & Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable December 20, 2018.

SUMMARY: The Department of Commerce
(Commerce) preliminarily determines
that the respondents selected for
individual examination, Ingenio El Higo
S.A. de C.V., Ingenio Melchor Ocampo
S.A. de C.V., and Zucarmex S.A. de C.V.
(and its affiliates) (collectively, Grupo
Zucarmex), and Ingenio San Miguel Del
Naranjo S.A. de C.V (and its affiliates)
(collectively, Grupo Beta San Miguel),
are in compliance with the Agreement
Suspending the Antidumping Duty
Investigation on Sugar from Mexico (AD
Agreement), as amended on June 30,
2017 (collectively, amended AD
Agreement), for the period October 1,
2017, through November 30, 2017, and
that the amended AD Agreement is
meeting the statutory requirements
under sections 734(c) and (d) of the
Tariff Act of 1930, as amended.
Interested parties are invited to
comment on these preliminary results.

FOR FURTHER INFORMATION CONTACT:
Sally C. Gannon or David Cordell,
Enforcement & Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230, telephone: (202) 482—0162 or
(202) 482-0408, respectively.

SUPPLEMENTARY INFORMATION:
Background

On December 19, 2014, Commerce
signed an agreement under section
734(c) of the Tariff Act of 1930, as
amended (the Act), with a
representative of Mexican sugar
producers/exporters accounting for
substantially all imports of sugar from
Mexico, suspending the antidumping
duty (AD) investigation on sugar from
Mexico.! On June 30, 2017, Commerce
and a representative of Mexican sugar
producers/exporters representing
substantially all imports of sugar from

1 See Sugar from Mexico: Suspension of
Antidumping Duty Investigation, 79 FR 78039
(December 29, 2014).

Mexico signed an amendment to the AD
Agreement.2

On December 29, 2017, the American
Sugar Coalition and its Members 3
(petitioners) filed a request for an
administrative review of the amended
AD Agreement.* This review was
initiated on February 23, 2018, for the
December 1, 2016, through November
30, 2017,° period of review (POR), but
Commerce amended the POR on April
19, 2018, to reflect the period from
October 1, 2017 to November 30, 2017
(including sales prior to October 1, 2017
that resulted in such entries).¢ On May
23, 2018, Commerce selected mandatory
respondents and issued its
questionnaire to the four largest
respondents in alphabetical order:
Ingenio El Higo S.A. de C.V., Ingenio
Melchor Ocampo S.A. de C.V, Ingenio
San Miguel Del Naranjo S.A. de C.V,
and Zucarmex S.A. de C.V.7

Scope of Review

Merchandise covered by this
amended AD Agreement is typically
imported under the following headings
of the HTSUS: 1701.12.1000,
1701.12.5000, 1701.13.1000,
1701.13.5000, 1701.14.1000,
1701.14.5000, 1701.91.1000,
1701.91.3000, 1701.99.1010,
1701.99.1025, 1701.99.1050,
1701.99.5010, 1701.99.5025,
1701.99.5050, and 1702.90.4000. The
tariff classification is provided for
convenience and customs purposes;
however, the written description of the
scope of this amended AD Agreement is
dispositive.8

2 See Sugar from Mexico: Amendment to the
Agreement Suspending the Antidumping Duty
Investigation, 82 FR 31945 (July 11, 2017).

3The members of the American Sugar Coalition
are as follows: American Sugar Cane League,
American Sugarbeet Growers Association,
American Sugar Refining, Inc., Florida Sugar Cane
League, Rio Grande Valley Sugar Growers, Inc.,
Sugar Cane Growers Gooperative of Florida, and the
United States Beet Sugar Association.

4 See Letter from petitioners, entitled “Sugar from
Mexico: Request for Administrative Review”
(December 29, 2017).

5 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 83 FR
8067 (February 23, 2018).

6 See Memorandum to P. Lee Smith, entitled
“Administrative Review of the Agreement
Suspending the Antidumping Duty Investigation on

Sugar from Mexico, as Amended: Period of Review”

(April 19, 2018).

7 See Memorandum to P. Lee Smith, entitled
2017 Administrative Review of the Agreement
Suspending the Antidumping Duty Investigation on
Sugar from Mexico As Amended: Respondent
Selection” and ““Questionnaire Regarding the
Agreement Suspending the Antidumping Duty
Investigation on Sugar from Mexico for the October
1, 2017 through November 30, 2017 Period of
Review,” both dated May 23, 2018.

8For a complete description of the Scope of the
Order, see Memorandum to Gary Taverman, Deputy

Methodology and Preliminary Results

Commerce is conducting this review
in accordance with section 751(a)(1)(C)
of the Act, which specifies that
Commerce shall “review the current
status of, and compliance with, any
agreement by reason of which an
investigation was suspended.” In this
case, Commerce and a representative of
the Mexican sugar producers/exporters
accounting for substantially all imports
of sugar from Mexico signed the AD
Agreement, which suspended the
underlying antidumping duty
investigation, on December 19, 2014.
Further, on June 30, 2017, Commerce
and a representative of the Mexican
sugar producers/exporters accounting
for substantially all imports of sugar
from Mexico signed an amendment to
the AD Agreement. Pursuant to the
amended AD Agreement, the Mexican
signatories agreed that the subject
merchandise would be subject to
minimum reference prices and that at
least 85 percent of the dumping from
the original investigation would be
eliminated, as outlined in the amended
AD Agreement.® The Mexican
signatories also agreed to other
conditions, including the reporting of
the polarity testing of Other Sugar 1° and
enhanced monitoring.1?

After reviewing the information
received from the respondent
companies in their questionnaire and
supplemental questionnaire responses,
we preliminarily determine that the
respondents have adhered to the terms
of the amended AD Agreement and that
the amended AD Agreement is
functioning as intended. Further, we
preliminarily determine that the
amended AD Agreement is meeting the
statutory requirements under sections
734(c) and (d) of the Act. For a full
description of the methodology
underlying our conclusions, see the
Preliminary Decision Memorandum.
Commerce notes that it is addressing
one issue related to Grupo Zucarmex,

Assistant Secretary for Antidumping and
Countervailing Duty Operations, performing the
non-exclusive functions and duties of the Assistant
Secretary for Enforcement and Compliance, from P.
Lee Smith, Deputy Assistant Secretary for Policy
and Negotiations, “Decision Memorandum for
Preliminary Results of Administrative Review of the
Agreement Suspending the Antidumping Duty
Investigation on Sugar from Mexico,” dated
concurrently with, and hereby adopted by, this
notice (Preliminary Decision Memorandum).

9 See AD Agreement, 79 FR 78041, 78042, and
78044, at Price Undertaking. See also AD
Amendment, 82 FR 31945, 31946.

10 See AD Agreement, 79 FR 78040, 78046—-78047
at Definitions and Export Limits. See also AD
Amendment, 82 FR 3193, 31944.

11 See AD Agreement, 79 FR 78040, 78048 at
Export Limits and Implementation. See also AD
Amendment, 82 FR 31944.
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which involves discussion of business
proprietary information, in a separate
memorandum.12

Public Comment

Pursuant to 19 CFR 351.309(c)(1)(ii),
interested parties may submit case briefs
not later than 30 days after the date of
publication of this notice. Rebuttal
briefs, limited to issues raised in the
case briefs, may be filed not later than
five days after the date for filing case
briefs in accordance with 19 CFR
351.309(d)(1). Parties who submit case
briefs or rebuttal briefs in this
proceeding are encouraged to provide:
(1) A statement of the issue; (2) a brief
summary of the argument; and (3) a
table of authorities.3

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing, or to participate if one is
requested, must submit a written
request filed electronically via ACCESS.
An electronically filed document must
be received successfully in its entirety
by Commerce’s electronic records
system ACCESS, by 5:00 p.m. Eastern
Standard Time within 30 days after the
date of publication of this notice.
Requests should contain: (1) The party’s
name, address and telephone number;
(2) the number of participants; and (3)
a list of issues to be discussed. Issues
raised in the hearing will be limited to
those raised in the respective case
briefs. Commerce intends to issue the
final results of this administrative
review, including the results of its
analysis of the issues raised in any
written briefs, not later than 120 days
after the date of publication of this
notice, pursuant to section 751(a)(3)(A)
of the Act.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: December 14, 2018.
Gary Taverman,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations,
performing the non-exclusive functions and
duties of the Assistant Secretary for
Enforcement and Compliance.

[FR Doc. 2018-27535 Filed 12—19-18; 8:45 am]
BILLING CODE 3510-DS-P

12 See Memorandum to Gary Taverman, Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations, performing the
non-exclusive functions and duties of the Assistant
Secretary for Enforcement and Compliance, from P.
Lee Smith, Deputy Assistant Secretary for Policy
and Negotiations, “Memorandum with Respect to
Sales Observations reported by Grupo Zucarmex”
(Zucarmex Memorandum) dated December 14,
2018.

13 See 19 CFR 351.309(c)(2) and (d)(2).

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-979, C-570-980]

Crystalline Silicon Photovoltaic Cells,
Whether or Not Assembled Into
Modules, From the People’s Republic
of China: Final Results of Changed
Circumstances Reviews, and
Revocation of the Antidumping and
Countervailing Duty Orders, in Part

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) is revoking, in part, the
antidumping duty (AD) and
countervailing duty (CVD) orders on
crystalline silicon photovoltaic cells,
whether or not assembled into modules,
from the People’s Republic of China
(China) (Orders) with respect to certain
off-grid solar panels based on a lack of
interest in the relief provided by the
Orders with respect to those products.

DATES: Applicable December 20, 2018.

FOR FURTHER INFORMATION CONTACT: Eli
Lovely, AD/CVD Operations, Office IV,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—1593.

SUPPLEMENTARY INFORMATION
Background

On December 7, 2012, Commerce
published AD and CVD orders on
certain crystalline silicon photovoltaic
cells, whether or not assembled into
modules, from China.? On April 17,
2018, Goal Zero, LLC (Goal Zero), an
importer of the subject merchandise,
requested changed circumstances
reviews (CCRs) and revocation, in part,
of the Orders, pursuant to section
751(b)(1) of the Tariff Act of 1930, as
amended (the Act) and 19 CFR
351.216(b), with respect to certain off-
grid solar panels.2

On July 20, 2018, Commerce
published the Initiation Notice for the
requested CCRs in the Federal

1 See Crystalline Silicon Photovoltaic Cells,
Whether or Not Assembled into Modules, from the
People’s Republic of China: Amended Final
Determination of Sales at Less Than Fair Value,
and Antidumping Duty Order, 77 FR 73018
(December 7, 2012) (AD Order) and Crystalline
Silicon Photovoltaic Cells, Whether or Not
Assembled into Modules, from the People’s
Republic of China: Countervailing Duty Order, 77
FR 73017 (December 7, 2012) (CVD Order)
(collectively, Orders).

2 See Goal Zero’s Letter, “Goal Zero LLC’s
Request for a Changed Circumstances Review,”
(Goal Zero’s Request) dated April 17, 2018.

Register.? On August 20, 2018,
Commerce published the preliminary
results of these CCRs, in which it found
that producers accounting for
substantially all of the production of the
domestic like product to which the
Orders pertain lack interest in the relief
afforded by the Orders with respect to
certain off-grid solar panels.4

On September 4, 2018, Goal Zero and
the petitioner ® requested that partial
revocation of the Orders be applied
retroactively starting January 1, 2015 for
purposes of the CVD Order, and
December 1, 2015 for purposes of the
AD Order.®

Final Results of Changed
Circumstances Reviews, and
Revocation of the Orders, In Part

Because no party submitted
comments opposing the preliminary
results of these CCRs, and the record
contains no other information or
evidence that calls into question the
preliminary results, Commerce
determines, pursuant to sections
751(d)(1) and 782(h) of the Act, and 19
CFR 351.222(g), that there are changed
circumstances that warrant revocation
of the Orders, in part. Specifically,
because the producers accounting for
substantially all of the production of the
domestic like product to which the
Orders pertain lack interest in the relief
provided by the Orders with respect to
certain off-grid solar panels as described
below, we are revoking the Orders, in
part, with respect to the following:

(1) Off grid CSPV panels in rigid form with
a glass cover, with the following
characteristics:

(A) A total power output of 100 watts or
less per panel;

(B) a maximum surface area of 8,000 cm?2
per panel;

(C) do not include a built-in inverter;

3 See Crystalline Silicon Photovoltaic Cells,
Whether or Not Assembled Into Modules, from the
People’s Republic of China: Notice of Initiation of
Changed Circumstances Reviews, and
Consideration of Revocation of the Antidumping
and Countervailing Duty Orders in Part, 83 FR
34542 (July 20, 2018) (Initiation Notice).

4 See Crystalline Silicon Photovoltaic Cells,
Whether or Not Assembled Into Modules, From the
People’s Republic of China: Preliminary Results of
Changed Circumstances Reviews, and
Consideration of Revocation of the Antidumping
and Countervailing Duty Orders, in Part, 83 FR
42112, dated August 20, 2018.

5 The petitioner is SolarWorld Americas, Inc.

6 See Crystalline Silicon Photovoltaic Cells,
Whether or Not Assembled Into Modules, From the
People’s Republic of China; Goal Zero LLC’s
Comments on the Preliminary Results of the
Changed Circumstances Review, dated September
4, 2018; see also SolarWorld’s submission:
“Crystalline Silicon Photovoltaic Cells, Whether or
Not Assembled into Modules, from the People’s
Republic of China: Comments on Preliminary
Results of the Goal Zero LLC Changed
Circumstances Reviews,”” dated September 4, 2018.
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(D) must include a permanently connected
wire that terminates in either an 8mm male
barrel connector, or a two-port rectangular
connector with two pins in square housings
of different colors;

(E) must include visible parallel grid
collector metallic wire lines every 1-4
millimeters across each solar cell; and

(F) must be in individual retail packaging
(for purposes of this provision, retail
packaging typically includes graphics, the
product name, its description and/or
features, and foam for transport); and

(2) Off grid CSPV panels without a glass
cover, with the following characteristics:

(A) A total power output of 100 watts or
less per panel;

(B) a maximum surface area of 8,000 cm?2
per panel;

(C) do not include a built-in inverter;

(D) must include visible parallel grid
collector metallic wire lines every 1-4
millimeters across each solar cell; and

(E) each panel is

1. permanently integrated into a consumer
good;

2. encased in a laminated material without
stitching, or

3. has all of the following characteristics:
(i) The panel is encased in sewn fabric with
visible stitching, (ii) includes a mesh
zippered storage pocket, and (iii) includes a
permanently attached wire that terminates in
a female USB—A connector.”

The scope description below includes
this exclusion language.

Scope of the Antidumping and
Countervailing Duty Orders on Certain
Crystalline Silicon Photovoltaic Cells
From the People’s Republic of China

The merchandise covered by the
Orders is crystalline silicon
photovoltaic cells, and modules,
laminates, and panels, consisting of
crystalline silicon photovoltaic cells,
whether or not partially or fully
assembled into other products,
including, but not limited to, modules,
laminates, panels and building
integrated materials.

The Orders cover crystalline silicon
photovoltaic cells of thickness equal to
or greater than 20 micrometers, having
a p/n junction formed by any means,
whether or not the cell has undergone
other processing, including, but not
limited to, cleaning, etching, coating,
and/or addition of materials (including,
but not limited to, metallization and
conductor patterns) to collect and
forward the electricity that is generated
by the cell.

Merchandise under consideration
may be described at the time of
importation as parts for final finished
products that are assembled after

7 See Goal Zero’s Letter, “Goal Zero LLC’s
Comments Regarding the Proposed Scope of the
Changed Circumstances Reviews,” dated July 9,
2018 at 10-11.

importation, including, but not limited
to, modules, laminates, panels,
building-integrated modules, building-
integrated panels, or other finished
goods kits. Such parts that otherwise
meet the definition of merchandise
under consideration are included in the
scope of the Orders.

Excluded from the scope of the Orders
are thin film photovoltaic products
produced from amorphous silicon (a-Si),
cadmium telluride (CdTe), or copper
indium gallium selenide (CIGS).

Also excluded from the scope of the
Orders are crystalline silicon
photovoltaic cells, not exceeding
10,000mm? in surface area, that are
permanently integrated into a consumer
good whose function is other than
power generation and that consumes the
electricity generated by the integrated
crystalline silicon photovoltaic cell.
Where more than one cell is
permanently integrated into a consumer
good, the surface area for purposes of
this exclusion shall be the total
combined surface area of all cells that
are integrated into the consumer good.

Additionally, excluded from the
scope of the Orders are panels with
surface area from 3,450 mm? to 33,782
mm? with one black wire and one red
wire (each of type 22 AWG or 24 AWG
not more than 206 mm in length when
measured from panel extrusion), and
not exceeding 2.9 volts, 1.1 amps, and
3.19 watts. For the purposes of this
exclusion, no panel shall contain an
internal battery or external computer
peripheral ports.

Also excluded from the scope of the
Orders are:

(1) Off grid CSPV panels in rigid form with
a glass cover, with the following
characteristics:

(A) A total power output of 100 watts or
less per panel;

(B) a maximum surface area of 8,000 cm?2
per panel;

(C) do not include a built-in inverter;

(D) must include a permanently connected
wire that terminates in either an 8mm male
barrel connector, or a two-port rectangular
connector with two pins in square housings
of different colors;

(E) must include visible parallel grid
collector metallic wire lines every 1-4
millimeters across each solar cell; and

(F) must be in individual retail packaging
(for purposes of this provision, retail
packaging typically includes graphics, the
product name, its description and/or
features, and foam for transport); and

(2) Off grid CSPV panels without a glass
cover, with the following characteristics:

(A) A total power output of 100 watts or
less per panel;

(B) a maximum surface area of 8,000 cm?2
per panel;

(C) do not include a built-in inverter;

(D) must include visible parallel grid
collector metallic wire lines every 1-4
millimeters across each solar cell; and

(E) each panel is

1. permanently integrated into a consumer
good;

2. encased in a laminated material without
stitching, or

3. has all of the following characteristics:
(i) the panel is encased in sewn fabric with
visible stitching, (ii) includes a mesh
zippered storage pocket, and (iii) includes a
permanently attached wire that terminates in
a female USB—A connector.8

Modules, laminates, and panels
produced in a third-country from cells
produced in the PRC are covered by the
Orders; however, modules, laminates,
and panels produced in the PRC from
cells produced in a third-country are not
covered by the Orders.

Merchandise covered by the Orders is
currently classified in the Harmonized
Tariff System of the United States
(HTSUS) under subheadings
8501.61.0000, 8507.20.80, 8541.40.6020,
8541.40.6030, and 8501.31.8000. These
HTSUS subheadings are provided for
convenience and customs purposes; the
written description of the scope of the
Orders is dispositive.?

Application of the Final Results of
These Reviews

Goal Zero and the petitioner have
requested retroactive application of the
final results of these reviews starting
January 1, 2015 for purposes of the CVD
Order, and December 1, 2015 for
purposes of the AD Order.10 Section
751(d)(3) of the Act provides that {a}
determination under this section to
revoke an order . . . shall apply with
respect to unliquidated entries of the
subject merchandise which are entered,
or withdrawn from warehouse, for
consumption on or after the date
determined by the administering

8 See Goal Zero’s Letter, “Goal Zero LLC’s
Comments Regarding the Proposed Scope of the
Changed Circumstances Reviews,” dated July 9,
2018 at 10-11.

9See AD Order, 77 FR at 73018-73019; CVD
Order, 77 FR at 73017 (footnote omitted);
Crystalline Silicon Photovoltaic Cells, Whether or
Not Assembled Into Modules, From the People’s
Republic of China: Final Results of Changed
Circumstances Reviews, and Revocation of
Antidumping and Countervailing Duty Orders, in
Part, 83 FR 2618 (excluding certain panels with
surface area from 3,450 mm?2 to 33,782 mm?2).

10 See Crystalline Silicon Photovoltaic Cells,
Whether or Not Assembled Into Modules, From the
People’s Republic of China; Goal Zero LLC’s
Comments on the Preliminary Results of the
Changed Circumstances Review, dated September
4, 2018 (Goal Zero Comments); see also
SolarWorld’s submission: “Crystalline Silicon
Photovoltaic Cells, Whether or Not Assembled into
Modules, from the People’s Republic of China:
Comments on Preliminary Results of the Goal Zero
LLC Changed Circumstances Reviews,” dated
September 4, 2018.
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authority.” Consistently, Commerce’s
general practice is to instruct U.S.
Customs and Border Protection (CBP) to
liquidate without regard to antidumping
and countervailing duties, and to refund
any estimated antidumping and
countervailing duties, on all
unliquidated entries of the merchandise
covered by a revocation that are not
covered by the final results of an
administrative review or automatic
liquidation.1?

Commerce has exercised its discretion
and deviated from this general practice
if the particular facts of a case have
implications for the effective date of the
partial revocation selected by
Commerce.12 Specifically, when
selecting the effective date for partial
revocation, Commerce has considered
factors such as the effective date
proposed by the petitioner (and/or the
effective date agreed to by all parties),13
the existence of unliquidated entries
dating back to the requested effective
date,'¢ whether an interested party

11 See e.g., Certain Pasta From Italy: Final Results
of Countervailing Duty Changed Circumstances
Review and Revocation, In Part, 76 FR 27634 (May
12, 2011); Stainless Steel Bar From the United
Kingdom: Notice of Final Results of Changed
Circumstances Review and Revocation of Order, in
Part, 72 FR 65706 (November 23, 2007); Notice of
Final Results of Antidumping Duty Changed
Circumstances Review and Revocation of Order In
Part: Certain Corrosion-Resistant Carbon Steel Flat
Products from Germany, 71 FR 66163 (November
13, 2006); Notice of Final Results of Antidumping
Duty Changed Circumstances Reviews and
Revocation of Orders in Part: Certain Corrosion-
Resistant Carbon Steel Flat Products From Canada
and Germany, 71 FR 14498 (March 22, 2006);
Notice of Final Results of Antidumping Duty
Changed Circumstances Review, and Determination
to Revoke Order in Part: Certain Cased Pencils from
the People’s Republic of China, 68 FR 62428
(November 4, 2003).

12 See section 751(d)(3) of the Act; Itochu
Building Products v. United States, Court No. 11—
00208, Slip Op. 14-37 (CIT 2014) (Itochu Bldg.
Prod) (CIT April 8, 2014) at 12 (“The statutory
provision, as discussed above, provides Commerce
with discretion in the selection of the effective date
for a partial revocation following a changed
circumstances review, but that discretion may not
be exercised arbitrarily so as to decide the question
presented without considering the relevant and
competing considerations.”).

13 See, e.g., Carbon and Certain Alloy Steel Wire
Rod from Brazil, Canada, Indonesia, Mexico,
Moldova, Trinidad and Tobago, and Ukraine: Final
Results of Changed Circumstances Review, 68 FR
64079 (November 12, 2003); Stainless Steel Hollow
Products from Sweden; Termination of
Antidumping Duty Administrative Reviews, Final
Results of Changed Circumstances Antidumping
Duty Administrative Review, and Revocation In Part
of Antidumping Duty Order, 60 FR 42529 (August
16, 1995).

14 See Steel Wire Garment Hangers From the
People’s Republic of China: Final Results of
Changed Circumstances Review, and Revocation in
Part of Antidumping Duty Order (Steel Hangers), 74
FR 50956 (October 2, 2009); Notice of Final Results
of Antidumping Duty Changed Circumstances
Review, and Determination To Revoke Order in
Part: Certain Cased Pencils from the People’s

requested the effective date of the
revocation,?® and whether the requested
effective date creates potential
administrability issues (e.g., the
products covered by the partial
revocation are in the sales database used
in the dumping margin calculations for
a completed administrative review with
a period of review (POR) that overlaps
with the date requested).16

On September 4, 2018, Goal Zero
requested retroactive application of the
final results of these reviews starting
January 1, 2015 for purposes of the CVD
Order, and December 1, 2015 for
purposes of the AD Order, and the
petitioner agreed to Goal Zero’s
request.'” Goal Zero claims that there
are unliquidated entries corresponding
to the 2015-2016 reviews.18 Goal Zero
notes that the final results for the
administrative review of the CVD Order
covering the review period January 1
through December 31, 2015, and the
final results for the administrative
review of the AD Order covering the
period December 1, 2015 through
November 30, 2016, are being
challenged by the petitioner before the
Court of International Trade (CIT).1°
However, entries of subject merchandise
overlapping with the AD administrative
review covering the period December 1,
2015 through November 30, 2016, and
which were not liquidated pursuant to
automatic liquidation instructions,2° are
either encompassed by Commerce’s
August 21, 2018 liquidation instructions
to CBP or enjoined from liquidation by
statutory injunctions entered by the
CIT.21 Similarly, entries of subject

Republic of China (Cased Pencils), 71 FR 13352
(March 15, 2006); Stainless Steel Sheet and Strip in
Coils from Japan: Final Results of Changed
Circumstance Antidumping Duty Review, and
Determination To Revoke Order in Part (Stainless
Sheet and Strip), 65 FR 77578 (December 12, 2000).

15 See Large Newspaper Printing Presses and
Components Thereof, Whether Assembled or
Unassembled, from Japan: Final Results of Changed
Circumstances Antidumping Duty Administrative
Review and Intent To Revoke Antidumping Duty
Order, In Part, 64 FR 72315 (December 27, 1999).

16 See Itochu Bldg. Prod., Slip Op. 14-37 at 3.

17 See Crystalline Silicon Photovoltaic Cells,
Whether or Not Assembled Into Modules, From the
People’s Republic of China; Goal Zero LLC’s
Comments on the Preliminary Results of the
Changed Circumstances Review, dated September
4, 2018; see also SolarWorld’s submission:
“Crystalline Silicon Photovoltaic Cells, Whether or
Not Assembled into Modules, from the People’s
Republic of China: Comments on Preliminary
Results of the Goal Zero LLC Changed
Circumstances Reviews”, dated September 4, 2018.

18 See Goal Zero Comments at 11.

19]d. at 12.

20 See Message Numbers 7067302 and 7065306.

21 See Message Number 8233301 instructing CBP
to assess an antidumping liability for various
exporters of subject merchandise, including ERA
Solar Co., Ltd., for the period December 1, 2015
through November 30, 2016. See also Message

merchandise overlapping with the CVD
administrative review covering the
period January 1, 2015 through
December 31, 2015, and which were not
liquidated pursuant to automatic
liquidation instructions,?2 are enjoined
from liquidation by statutory
injunctions entered by the CIT.23 Entries
of merchandise enjoined from
liquidation by the court may not be
subject to Commerce’s partial revocation
of the order and subsequent instructions
to CBP, and because their liquidation is
enjoined, they are set to be liquidated in
accordance with the final court
decision.24

We find that legal and
administrability issues are presented by
using the effective dates suggested by
the interested parties. Accordingly, we
are exercising our discretion, based on
the particular circumstances in these
CCRs, to make the effective dates
January 1, 2016, for purposes of the CVD
Order and December 1, 2016, for
purposes of the AD Order.

Instructions to U.S. Customs and
Border Protection

Because we determine that there are
changed circumstances that warrant the
revocation of the Orders, in part, we
will instruct CBP to liquidate without
regard to antidumping and
countervailing duties, and to refund any
estimated antidumping and
countervailing duties on, all
unliquidated entries of the merchandise
covered by this partial revocation on or
after January 1, 2016, for purposes of the
CVD Order, and on or after December 1,
2016, for purposes of the AD Order.

Notification to Interested Parties

This notice serves as a reminder to
parties subject to an administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply

Number 8269301 instructing CBP with regard to the
statutory injunction issued in connection with court
number 18—-00189 and Message Numbers 8240315
and 8240316 instructing CBP with regard to the
statutory injunction issued in connection with court
number 18-00176.

22 See Message Number 7058306.

23 See Message Numbers 8269331, 8264303, and
8243306 instructing CBP with regard to the
statutory injunctions issued in connection with
court numbers 18—00184, 18—-00185, 18—00186. On
August 15, 2018, Commerce instructed CBP to
liquidate modules produced in third countries from
crystalline silicon photovoltaic cells produced in
China. See Message Number 8227315.

24 See sections 516A(c)(2) and (e) of the Act.
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with the regulations and terms of an
APO is a sanctionable violation.

We are issuing and publishing these
final results and revocation, in part, and
notice in accordance with sections
751(b) and 777(i) of the Act and 19 CFR
351.216, 19 CFR 351.221(c)(3), and 19
CFR 351.222.

Dated: December 13, 2018.
Christian Marsh,

Deputy Assistant Secretary for Enforcement
and Compliance.

[FR Doc. 2018-27533 Filed 12—-19-18; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-201-846]

Agreement Suspending the
Countervailing Duty Investigation on
Sugar From Mexico (as Amended);
Preliminary Results of 2017
Administrative Review

AGENCY: Enforcement & Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable December 20, 2018.
SUMMARY: The Department of Commerce
(Commerce) preliminarily determines
that the Government of Mexico (GOM)
and selected respondents Ingenio El
Higo S.A. de C.V., Central El Potrero
S.A. de C.V., Ingenio Melchor Ocampo
S.A. de C.V., and Zucarmex S.A. de C.V.
(and their affiliates) are in compliance
with the Agreement Suspending the
Countervailing Duty Investigation of
Sugar from Mexico (CVD Agreement), as
amended on June 30, 2017 (collectively,
amended CVD Agreement), for the
period October 1, 2017, through
December 31, 2017. Commerce also
preliminary determines that the
amended CVD Agreement is meeting the
statutory requirements under sections
704(c) and (d) of the Tariff Act of 1930,
as amended. Interested parties are
invited to comment on these
preliminary results.

FOR FURTHER INFORMATION CONTACT:
Sally C. Gannon or David Cordell,
Enforcement & Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230, telephone: (202) 482—0162 or
(202) 482-0408, respectively.
SUPPLEMENTARY INFORMATION:

Background

On December 19, 2014, Commerce
signed an agreement under section
704(c) of the Tariff Act of 1930, as
amended (the Act), with the GOM,

suspending the CVD investigation on
sugar from Mexico.? On June 30, 2017,
Commerce and the GOM signed an
amendment to the CVD Agreement.2

On December 29, 2017, the American
Sugar Coalition and its Members 3
(petitioners) filed a request for an
administrative review of the amended
CVD Agreement.* The review was
initiated on February 13, 2018, covering
the January 1, 2017 through December
31, 2017,° period of review (POR).
Commerce amended the POR on April
19, 2018, to reflect the period from
October 1, 2017 to December 31, 2017
(including sales prior to October 1, 2017
that resulted in entries during the fourth
quarter of 2017).6 On May 23, 2018,
Commerce selected the four largest
producers/exporters by volume as
mandatory respondents,” and issued its
questionnaire to the GOM, the signatory
to the CVD Agreement, and asked the
GOM to send full questionnaires at
attachment 1 to the four selected
companies (and their affiliates). These
were: Central El Potrero S.A. de C.V,,
Ingenio El Higo S.A. de C.V., Ingenio
Melchor Ocampo S.A. de C.V, and
Zucarmex S.A. de C.V. Commerce also
asked that the GOM respond to its own
questionnaire.

Scope of Review

Merchandise covered by this
amended CVD Agreement is typically
imported under the following headings
of the HTSUS: 1701.12.1000,
1701.12.5000, 1701.13.1000,

1 See Agreement Suspending the Countervailing
Duty Investigation of Sugar from Mexico, 79 FR
78044 (December 29, 2014) (CVD Agreement).

2 See Sugar from Mexico: Amendment to the
Agreement Suspending the Countervailing Duty
Investigation, 82 FR 31942 (July 11, 2017) (CVD
Amendment).

3The members of the American Sugar Coalition
are as follows: American Sugar Cane League,
American Sugarbeet Growers Association,
American Sugar Refining, Inc., Florida Sugar Cane
League, Rio Grande Valley Sugar Growers, Inc.,
Sugar Cane Growers Cooperative of Florida, and the
United States Beet Sugar Association.

4 See Letter from petitioners, entitled “Sugar from
Mexico: Request for Administrative Review”
(December 29, 2017).

5 The original initiation notice had incorrectly
stated that the POR ended on December 30, 2017,
and this was corrected in the initiation notice
published on March 16, 2018.

6 See Memorandum to P. Lee Smith, entitled
“Administrative Review of the Agreement
Suspending the Countervailing Duty Investigation
on Sugar from Mexico, as Amended: Period of
Review” (April 19, 2018).

7 See Memorandum to P. Lee Smith, entitled
2017 Administrative Review of the Agreement
Suspending the Countervailing Duty Investigation
on Sugar from Mexico As Amended: Respondent
Selection” and “Questionnaire Regarding the
Agreement Suspending the Countervailing Duty
Investigation on Sugar from Mexico for the October
1, 2017 through December 31, 2017 Period of
Review”, both dated May 23, 2018.

1701.13.5000, 1701.14.1000,
1701.14.5000, 1701.91.1000,
1701.91.3000, 1701.99.1010,
1701.99.1025, 1701.99.1050,
1701.99.5010, 1701.99.5025,
1701.99.5050, and 1702.90.4000. The
tariff classification is provided for
convenience and customs purposes;
however, the written description of the
scope of this amended CVD Agreement
is dispositive.s

Methodology and Preliminary Results

Commerce is conducting this review
in accordance with section 751(a)(1)(C)
of the Act. After reviewing the
information received to date from the
respondent companies and the GOM in
their questionnaire and supplemental
questionnaire responses, we
preliminarily find that the information
indicates that the GOM has adhered to
the terms of the amended CVD
Agreement and that the amended CVD
Agreement is functioning as intended.
Further, we preliminarily determine
that the amended CVD Agreement is
meeting the statutory requirements
under sections 704(c) and (d) of the Act.
For a full description of the
methodology underlying our
conclusions, see the Preliminary
Decision Memorandum.

Public Comment

Pursuant to 19 CFR 351.309(c)(1)(ii),
interested parties may submit case briefs
not later than 30 days after the date of
publication of this notice. Rebuttal
briefs, limited to issues raised in the
case briefs, may be filed not later than
five days after the date for filing case
briefs in accordance with 19 CFR
351.309(d)(1). Parties who submit case
briefs or rebuttal briefs in this
proceeding are encouraged to provide:
(1) A statement of the issue; (2) a brief
summary of the argument; and (3) a
table of authorities. See 19 CFR
351.309(c)(2) and (d)(2).

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Enforcement and Compliance filed
electronically via ACCESS. An

8For a complete description of the Scope of the
Order, see Memorandum to Gary Taverman, Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations, performing the
non-exclusive functions and duties of the Assistant
Secretary for Enforcement and Compliance, from P.
Lee Smith, Deputy Assistant Secretary for Policy
and Negotiations, “Decision Memorandum for
Preliminary Results of Administrative Review of the
Agreement Suspending the Antidumping Duty
Investigation on Sugar from Mexico,” dated
concurrently with this notice (Preliminary Decision
Memorandum).
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electronically filed document must be
received successfully in its entirety by
Commerce’s electronic records system,
ACCESS, by 5:00 p.m. Eastern Standard
Time within 30 days after the date of
publication of this notice. Requests
should contain: (1) The party’s name,
address and telephone number; (2) the
number of participants; and (3) a list of
issues to be discussed. Issues raised in
the hearing will be limited to those
raised in the respective case briefs.
Commerce intends to issue the final
results of this administrative review,
including the results of its analysis of
the issues raised in any written briefs,
not later than 120 days after the date of
publication of this notice, pursuant to
section 751(a)(3)(A) of the Act.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: December 14, 2018.
Gary Taverman,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations,
performing the non-exclusive functions and
duties of the Assistant Secretary for
Enforcement and Compliance.

[FR Doc. 2018-27537 Filed 12-19-18; 8:45 am]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-580-836]

Certain Cut-to-Length Carbon-Quality
Steel Plate Products From the
Republic of Korea: Preliminary Results
of Antidumping Duty Administrative
Review; 2017-2018

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) preliminarily determines
that producers and/or exporters subject
to this administrative review made sales
of subject merchandise at less than
normal value. Interested parties are
invited to comment on these
preliminary results of review.

DATES: Applicable December 20, 2018.

FOR FURTHER INFORMATION CONTACT:
Yang Jin Chun or Thomas Schauer, AD/
CVD Operations, Office I, Enforcement
and Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone
(202) 482-5760 or (202) 482-0410,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On April 16, 2018, Commerce
initiated the administrative review of
the antidumping duty order on certain
cut-to-length carbon-quality steel plate
products (CTL plate) from the Republic
of Korea (Korea).! The period of review
is February 1, 2017, through January 31,
2018.

Scope of the Order

The products covered by the
antidumping duty order are certain CTL
plate. Imports of CTL plate are currently
classified in the Harmonized Tariff
Schedule of the United States (HTSUS)
under subheadings 7208.40.3030,
7208.40.3060, 7208.51.0030,
7208.51.0045, 7208.51.0060,
7208.52.0000, 7208.53.0000,
7208.90.0000, 7210.70.3000,
7210.90.9000, 7211.13.0000,
7211.14.0030, 7211.14.0045,
7211.90.0000, 7212.40.1000,
7212.40.5000, 7212.50.0000,
7225.40.3050, 7225.40.7000,
7225.50.6000, 7225.99.0090,
7226.91.5000, 7226.91.7000,
7226.91.8000, and 7226.99.0000. While
the HTSUS subheadings are provided
for convenience and customs purposes,
the written description is dispositive. A
full description of the scope of the order
is contained in the Preliminary Decision
Memorandum.?2

Methodology

Commerce is conducting this review
in accordance with section 751 of the

Tariff Act of 1930, as amended (the Act).

Export price and constructed export
price are calculated in accordance with
section 772 of the Act. Normal value is
calculated in accordance with section
773 of the Act.

For a full description of the
methodology underlying our
conclusions, see the Preliminary
Decision Memorandum. A list of the
topics included in the Preliminary
Decision Memorandum is included in
the Appendix to this notice. The
Preliminary Decision Memorandum is a
public document and is made available
to the public via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users

1 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 83 FR
16298, 16304 (April 16, 2018).

2 See the Memorandum, ““Certain Cut-to-Length
Carbon-Quality Steel Plate Products from the
Republic of Korea: Decision Memorandum for
Preliminary Results of Antidumping Duty
Administrative Review; 2017—2018,” dated
concurrently with and hereby adopted by this
notice (Preliminary Decision Memorandum).

at http://access.trade.gov and to all
parties in Commerce’s Central Records
Unit, located at room B8024 of the main
Commerce building. In addition, a
complete version of the Preliminary
Decision Memorandum can be found at
http://enforcement.trade.gov/frn/
index.html.

Adverse Facts Available

Pursuant to section 776(a) of the Act,
Commerce is preliminarily relying upon
facts otherwise available to calculate
certain expenses with respect to
Hyundai Steel in this review because
Hyundai Steel withheld necessary
information that was requested by
Commerce and failed to provide
verifiable information. Further,
Commerce preliminarily determines
that Hyundai Steel failed to cooperate
by not acting to the best of its ability to
comply with requests for information
and, thus, Commerce is applying
adverse facts available (AFA) to
Hyundai Steel, in accordance with
section 776(b) of the Act. For a full
description of the methodology
underlying our conclusions regarding
the application of AFA, see the
Preliminary Decision Memorandum.

Preliminary Results of the
Administrative Review

We preliminarily determine that the
following weighted-average dumping
margins exist for the respondents for the
period February 1, 2017, through
January 31, 2018.

Weighted-
average
Producer/exporter dumping
margin
(percent)
Dongkuk Steel Mill Co., Ltd .. 1.43
Hyundai Steel Company ....... 419

Disclosure and Public Comment

We intend to disclose the calculations
performed for these preliminary results
to the parties within five days after
public announcement of the preliminary
results in accordance with 19 CFR
351.224(b). Pursuant to 19 CFR
351.309(c), interested parties may
submit case briefs not later than 30 days
after the date of publication of this
notice. Rebuttal briefs, limited to issues
raised in the case briefs, may be filed
not later than five days after the date for
filing case briefs.3 Parties who submit
case briefs or rebuttal briefs in this
proceeding are encouraged to submit
with each argument: (1) A statement of

3 See 19 CFR 351.309(d).
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the issue, (2) a brief summary of the
argument, and (3) a table of authorities.*

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing, must submit a written request
to the Assistant Secretary for
Enforcement and Compliance, filed
electronically via ACCESS. An
electronically filed document must be
received successfully in its entirety by
Commerce’s electronic records system,
ACCESS, by 5:00 p.m. Eastern Time
within 30 days after the date of
publication of this notice.5 Requests
should contain: (1) The party’s name,
address and telephone number; (2) the
number of participants; and (3) a list of
issues to be discussed. Issues raised in
the hearing will be limited to those
raised in the respective case briefs.
Commerce intends to issue the final
results of this administrative review,
including the results of its analysis of
the issues raised in any written briefs,
not later than 120 days after the date of
publication of this notice, pursuant to
section 751(a)(3)(A) of the Act.

Assessment Rates

If a respondent’s weighted-average
dumping margin is above de minimis in
the final results of this review, we will
calculate an importer-specific
assessment rate based on the ratio of the
total amount of dumping calculated for
each importer’s examined sales and the
total entered value of the sales in
accordance with 19 CFR 351.212(b)(1).6
If a respondent’s weighted-average
dumping margin or an importer-specific
assessment rate is zero or de minimis in
the final results of review, we will
instruct U.S. Customs and Border
Protection (CBP) to liquidate the
appropriate entries without regard to
antidumping duties in accordance with
the Final Modification for Reviews.” The
final results of this administrative
review shall be the basis for the
assessment of antidumping duties on
entries of merchandise under review
and for future deposits of estimated
duties, where applicable.

For entries of subject merchandise
during the period of review produced by
Dongkuk Steel Mill Co., Ltd. or Hyundai
Steel Company for which they did not
know their merchandise was destined

4 See 19 CFR 351.309(c)(2) and (d)(2).

5 See 19 CFR 351.310(c).

6In these preliminary results, Commerce applied
the assessment rate calculation method adopted in
Antidumping Proceedings: Calculation of the
Weighted-Average Dumping Margin and
Assessment Rate in Certain Antidumping Duty
Proceedings; Final Modification, 77 FR 8101
(February 14, 2012) (Final Modification for
Reviews).

7 See Final Modification for Reviews, 77 FR at
8103. See also 19 CFR 351.106(c)(2).

for the United States, we will instruct
CBP to liquidate unreviewed entries at
the all-others rate if there is no rate for
the intermediate company(ies) involved
in the transaction.

We intend to issue liquidation
instructions to CBP 15 days after
publication of the final results of this
review.

Cash Deposit Requirements

The following cash deposit
requirements for estimated antidumping
duties will be effective upon publication
of the notice of final results of this
review for all shipments of CTL plate
from Korea entered, or withdrawn from
warehouse, for consumption on or after
the date of publication as provided by
section 751(a)(2) of the Act: (1) The cash
deposit rate for companies subject to
this review will be equal to the
weighted-average dumping margins
established in the final results of the
review; (2) for merchandise exported by
companies not covered in this review
but covered in a prior segment of this
proceeding, the cash deposit rate will
continue to be the company-specific rate
published for the most recent period; (3)
if the exporter is not a firm covered in
this review, a prior review, or the
original investigation but the producer
is, the cash deposit rate will be the rate
established for the most recently
completed segment for the producer of
the merchandise; (4) the cash deposit
rate for all other producers or exporters
will continue to be 0.98 percent,8 the
all-others rate established in the less-
than-fair-value investigation, adjusted
for the export-subsidy rate in the
companion countervailing duty
investigation.

These cash deposit requirements,
when imposed, shall remain in effect
until further notice.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this period
of review. Failure to comply with this
requirement could result in Commerce’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

8 See, e.g., Certain Cut-to-Length Carbon-Quality
Steel Plate Products From the Republic of Korea:
Final Results of Antidumping Duty Administrative
Review; 2016-2017, 83 FR 32629, 32630 (July 13,
2018).

Notification to Interested Parties

Commerce is issuing and publishing
these results in accordance with
sections 751(a)(1) and 777(i) of the Act
and 19 CFR 351.221(b)(4).

Dated: December 14, 2018.
Gary Taverman,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations,
performing the non-exclusive functions and
duties of the Assistant Secretary for
Enforcement and Compliance.

Appendix

List of Topics Discussed in the Preliminary
Decision Memorandum

I. Summary
1I. Background
III. Scope of the Order
IV. Discussion of the Methodology
A. Comparisons to Normal Value
1. Determination of Comparison Method
2. Results of the Differential Pricing
Analysis
B. Product Comparisons
C. Date of Sale
D. Level of Trade/CEP Offset
E. Affiliated Service Providers
F. Export Price and Constructed Export
Price
1. Dongkuk
2. Hyundai Steel
G. Normal Value
1. Overrun Sales
2. Selection of Comparison Market
3. Affiliated Parties
4. Affiliated Party Transactions and Arm’s-
Length Test
5. Cost of Production
6. Calculation of Normal Value Based on
Comparison Market Prices
V. Currency Conversion
VI. Recommendation

[FR Doc. 2018-27536 Filed 12—-19-18; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Limitation of Duty-Free Imports of
Apparel Articles Assembled in Haiti
Under the Caribbean Basin Economic
Recovery Act (CBERA), as Amended
by the Haitian Hemispheric
Opportunity Through Partnership
Encouragement Act (HOPE)

AGENCY: International Trade
Administration, Department of
Commerce.

ACTION: Notification of Annual
Quantitative Limit on Imports of Certain
Apparel from Haiti.

SUMMARY: CBERA, as amended,
provides duty-free treatment for certain
apparel articles imported directly from
Haiti. One of the preferences is known
as the “value-added” provision, which
requires that apparel meet a minimum
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threshold percentage of value added in
Haiti, the United States, and/or certain
beneficiary countries. The provision is
subject to a quantitative limitation,
which is calculated as a percentage of
total apparel imports into the United
States for each 12-month annual period.
For the annual period from December
20, 2018 through December 19, 2019,
the quantity of imports eligible for
preferential treatment under the value-
added provision is 372,889,066 square
meters equivalent.

DATES: Applicable Date: December 20,
2018.

FOR FURTHER INFORMATION CONTACT:
Laurie Mease, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-2043.

SUPPLEMENTARY INFORMATION:

Authority: Section 213A of the
Caribbean Basin Economic Recovery Act
(19 U.S.C. 2703a) (“CBERA”), as
amended; and as implemented by
Presidential Proc. No. 8114, 72 FR
13655 (March 22, 2007), and No. 8596,
75 FR 68153 (November 4, 2010).

Background: Section 213A(b)(1)(B) of
CBERA, as amended (19 U.S.C.
2703a(b)(1)(B)), outlines the
requirements for certain apparel articles
imported directly from Haiti to qualify
for duty-free treatment under a “value-
added” provision. In order to qualify for
duty-free treatment, apparel articles
must be wholly assembled, or knit-to-
shape, in Haiti from any combination of
fabrics, fabric components, components
knit-to-shape, and yarns, as long as the
sum of the cost or value of materials
produced in Haiti or one or more
beneficiary countries, as described in
CBERA, as amended, or any
combination thereof, plus the direct
costs of processing operations
performed in Haiti or one or more
beneficiary countries, as described in
CBERA, as amended, or any
combination thereof, is not less than an
applicable percentage of the declared
customs value of such apparel articles.
Pursuant to CBERA, as amended, the
applicable percentage for the period
December 20, 2018 through December
19, 2019, is 60 percent.

For every twelve-month period
following the effective date of CBERA,
as amended, duty-free treatment under
the value-added provision is subject to
a quantitative limitation. CBERA, as
amended, provides that the quantitative
limitation will be recalculated for each
subsequent 12-month period. Section
213A (b)(1)(C) of CBERA, as amended
(19 U.S.C. 2703a(b)(1)(C)), requires that,
for the twelve-month period beginning
on December 20, 2018, the quantitative

limitation for qualifying apparel
imported from Haiti under the value-
added provision will be an amount
equivalent to 1.25 percent of the
aggregate square meter equivalent of all
apparel articles imported into the
United States in the most recent 12-
month period for which data are
available. The aggregate square meters
equivalent of all apparel articles
imported into the United States is
derived from the set of Harmonized
System lines listed in the Annex to the
World Trade Organization Agreement
on Textiles and Clothing (“ATC”), and
the conversion factors for units of
measure into square meter equivalents
used by the United States in
implementing the ATC. For purposes of
this notice, the most recent 12-month
period for which data are available as of
December 20, 2018 is the 12-month
period ending on October 31, 2018.

Therefore, for the one-year period
beginning on December 20, 2018 and
extending through December 19, 2019,
the quantity of imports eligible for
preferential treatment under the value-
added provision is 372,889,066 square
meters equivalent. Apparel articles
entered in excess of these quantities will
be subject to otherwise applicable
tariffs.

Terry K. Labat,

Senior Advisor, performing the Non-Exclusive
Duties of the Deputy Assistant Secretary for
Textiles, Consumer Goods and Materials.

[FR Doc. 2018-27494 Filed 12—19-18; 8:45 am]
BILLING CODE P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DOD—2018-HA-0102]

Proposed Collection; Comment
Request

AGENCY: Office of the Assistant
Secretary of Defense for Health Affairs,
DoD.

ACTION: Information collection notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, the
Uniformed Services University of the
Health Sciences announces a proposed
public information collection and seeks
public comment on the provisions
thereof. Comments are invited on:
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
the accuracy of the agency’s estimate of
the burden of the proposed information

collection; ways to enhance the quality,
utility, and clarity of the information to
be collected; and ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

DATES: Consideration will be given to all
comments received by February 19,
2019.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Department of Defense, Office of
the Chief Management Officer,
Directorate for Oversight and
Compliance, 4800 Mark Center Drive,
Mailbox #24 Suite 08D09, Alexandria,
VA 22350-1700.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the Office of Regulatory
Affairs and Research Compliance, Henry
M. Jackson Foundation for the
Advancement of Military Medicine
(HJF), ATTN: Sandra Samayoa-
Kozlowsky, Regulatory Affairs
Assistant, 6720A Rockledge Drive, Suite
100, Bethesda, MD 20817 or call the HJF
Office of Regulatory Affairs at (240)
694-2121.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Comparing Hospital Hand
Hygiene in Liberia: Soap, Alcohol, and
Hypochlorite; OMB Control Number
0720-XXXX.

Needs and Uses: This information
coll