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BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1003
RIN 3170-AA81

Partial Exemptions From the
Requirements of the Home Mortgage
Disclosure Act Under the Economic
Growth, Regulatory Relief, and
Consumer Protection Act (Regulation
C)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Interpretive and procedural
rule.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is issuing
an interpretive and procedural rule to
implement and clarify the requirements
of section 104(a) of the Economic
Growth, Regulatory Relief, and
Consumer Protection Act, which
amended certain provisions of the Home
Mortgage Disclosure Act.

DATES: This interpretive and procedural
rule is effective on September 7, 2018.
FOR FURTHER INFORMATION CONTACT:
Rachel Ross, Project Analyst; Alexandra
Reimelt, Counsel; or Amanda Quester,
Senior Counsel, Office of Regulations, at
202-435-7700 or https://
reginquiries.consumerfinance.gov/. If
you require this document in an
alternative electronic format, please
contact CFPB_Accessibility@cfpb.gov.
SUPPLEMENTARY INFORMATION:

I. Summary

On May 24, 2018, the President
signed the Economic Growth,
Regulatory Relief, and Consumer
Protection Act (the Act) into law.1
Section 104(a) of the Act amends
section 304(i) of the Home Mortgage
Disclosure Act (HMDA) by adding
partial exemptions from HMDA’s
requirements for certain insured
depository institutions and insured

1Public Law 115-174, 132 Stat. 1296 (2018).

credit unions. Financial institutions
have raised questions about the new
partial HMDA exemptions and how the
exemptions affect collection and
reporting of data for transactions with
final action taken in 2018 or subsequent
years. To provide timely answers to
these questions, the Bureau is issuing
this interpretive and procedural rule
that implements and clarifies section
104(a) of the Act and effectuates the
purposes of the Act and HMDA.

The rule clarifies that insured
depository institutions and insured
credit unions covered by a partial
exemption have the option of reporting
exempt data fields as long as they report
all data fields within any exempt data
point for which they report data;
clarifies that only loans and lines of
credit that are otherwise HMDA
reportable count toward the thresholds
for the partial exemptions; clarifies
which of the data points in Regulation
C are covered by the partial exemptions;
designates a non-universal loan
identifier for partially exempt
transactions for institutions that choose
not to report a universal loan identifier;
and clarifies the exception to the partial
exemptions for negative Community
Reinvestment Act examination history.
At a later date, the Bureau anticipates
that it will initiate a notice-and-
comment rulemaking to incorporate
these interpretations and procedures
into Regulation C and further
implement the Act.

II. Background

A. Home Mortgage Disclosure Act and
Regulation C

The Home Mortgage Disclosure Act
(HMDA), 12 U.S.C. 2801 through 2810,
requires certain depository institutions
and for-profit nondepository institutions
to collect, report, and disclose data
about originations and purchases of
mortgage loans, as well as mortgage loan
applications that do not result in
originations (for example, applications
that are denied or withdrawn). The
purposes of HMDA are to provide the
public with loan data that can be used:
(i) To help determine whether financial
institutions are serving the housing
needs of their communities; (ii) to assist
public officials in distributing public-
sector investment so as to attract private
investment to areas where it is needed;
and (iii) to assist in identifying possible
discriminatory lending patterns and

enforcing antidiscrimination statutes.2
Regulation G, 12 CFR part 1003,
implements HMDA. Prior to enactment
of the Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-
Frank Act), Regulation C required
reporting of 22 data points and allowed
for optional reporting of reasons an
institution denied an application.3

B. Dodd-Frank Act

In 2010, Congress enacted the Dodd-
Frank Act, which amended HMDA and
also transferred HMDA rulemaking
authority and other functions from the
Board of Governors of the Federal
Reserve System (Board) to the Bureau.*
Among other changes, the Dodd-Frank
Act expanded the scope of information
relating to mortgage applications and
loans that institutions must compile,
maintain, and report under HMDA.
Specifically, the Dodd-Frank Act
amended HMDA section 304(b)(4) by
adding one new data point, the age of
loan applicants and mortgagors. The
Dodd-Frank Act also added new HMDA
section 304(b)(5) and (6), which requires
the following additional new data
points: information relating to the total
points and fees payable at origination
(total loan costs or total points and fees);
the difference between the annual
percentage rate (APR) associated with
the loan and a benchmark rate or rates
for all loans (rate spread); the term of
any prepayment penalty; the value of
real property to be pledged as collateral;
the term of the loan and of any
introductory interest rate on the loan;
the presence of contract terms allowing
non-amortizing payments; the channel
through which the application was
made; and the credit scores of
applicants and mortgagors.5 New
HMDA section 304(b)(6) in addition
authorizes the Bureau to require, “as [it]
may determine to be appropriate,” a
unique identifier that identifies the loan
originator, a universal loan identifier
(ULI), and the parcel number that
corresponds to the real property pledged

212 CFR 1003.1.

3 As used in this interpretive and procedural rule,
the term ““data point” refers to items of information
that entities are required to compile and report,
generally listed in separate paragraphs in
Regulation C. Some data points are reported using
multiple data fields.

4Public Law 111-203, 124 Stat. 1376, 1980,
2035-38, 2097-101 (2010).

5Dodd-Frank Act section 1094(3), amending
HMDA section 304(b), 12 U.S.C. 2803(b).
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as collateral for the mortgage loan.® New
HMDA section 304(b)(5)(D) and (b)(6)(])
further provides the Bureau with the
authority to mandate reporting of “such
other information as the Bureau may
require.” 7

C. 2015 and 2017 HMDA Final Rules

In October 2015, the Bureau issued a
final rule implementing the Dodd-Frank
Act amendments to HMDA (2015
HMDA Final Rule).8 The 2015 HMDA
Final Rule implemented the new data
points specified in the Dodd-Frank Act,?
added a number of additional data
points pursuant to the Bureau’s
discretionary authority under HMDA
section 304(b)(5) and (6),1° and made
revisions to certain pre-existing data
points to clarify their requirements,
provide greater specificity in reporting,
and align certain data points more
closely with industry data standards,1?
among other changes.

The 2015 HMDA Final Rule also
established transactional thresholds that
determine whether financial institutions
are required to collect and report data
on open-end lines of credit or closed-
end mortgage loans.12 The 2015 HMDA
Final Rule set the closed-end threshold
at 25 loans in each of the two preceding
calendar years and the open-end
threshold at 100 open-end lines of credit
in each of the two preceding calendar
years.13 Most of the 2015 HMDA Final
Rule took effect on January 1, 2018.14

After issuing the 2015 HMDA Final
Rule, the Bureau heard concerns that
the open-end threshold of 100
transactions was too low. In August
2017, the Bureau finalized a rule after
notice and comment (2017 HMDA Final
Rule) that temporarily increases the

61d.

71d.

8 Home Mortgage Disclosure (Regulation C), 80 FR
66128 (Oct. 28, 2015).

9 The following 12 data points in 12 CFR
1003.4(a) implement specific provisions in HMDA
section 304(b)(5)(A) through (C) or (b)(6)(A) through
(I): ULI (1003.4(a)(1)(i)); property address
(1003.4(a)(9)(i)); rate spread (1003.4(a)(12)); credit
score (1003.4(a)(15)); total loan costs or total points
and fees (1003.4(a)(17)); prepayment penalty term
(1003.4(a)(22)); loan term (1003.4(a)(25));
introductory rate period (1003.4(a)(26)); non-
amortizing features (1003.4(a)(27)); property value
(1003.4(a)(28)); application channel (1003.4(a)(33));
and mortgage loan originator identifier
(1003.4(a)(34)). Id.

10For example, the 2015 HMDA Final Rule added
a requirement to report debt-to-income ratio in
§1003.4(a)(23). Id. at 66218-20.

11 For example, the 2015 HMDA Final Rule
replaced property type with number of total units
and construction method in § 1003.4(a)(5) and (31).
Id. at 66180-81, 66227. It also requires
disaggregation of ethnicity and race information in
§1003.4(a)(10)(i). Id. at 66187—94.

12 [d, at 66128.

13 [d.

14 Id. at 66128, 66256—58.

open-end threshold to 500 open-end
lines of credit for calendar years 2018
and 2019.15 In doing so, the Bureau
indicated that the two-year period
would allow time for the Bureau to
decide, through an additional
rulemaking, whether any permanent
adjustments to the open-end threshold
are needed.1®

Recognizing the significant systems
and operations challenges needed to
adjust to the revised regulation, the
Bureau issued a statement in December
2017 indicating that, for HMDA data
collected in 2018 and reported in 2019,
the Bureau does not intend to require
data resubmission unless data errors are
material.1” The statement also explained
that the Bureau does not intend to
assess penalties with respect to errors in
data collected in 2018 and reported in
2019.18 As explained in the statement,
any supervisory examinations of 2018
HMDA data will be diagnostic to help
institutions identify compliance
weaknesses and will credit good-faith
compliance efforts. The Board, the
Federal Deposit Insurance Corporation
(FDIC), the National Credit Union
Administration (NCUA), and the Office
of the Comptroller of the Currency
(OCC) released similar statements.

D. Economic Growth, Regulatory Relief,
and Consumer Protection Act

Section 104(a) of the Act amends
HMDA section 304(i) by adding partial
exemptions from HMDA'’s requirements
for certain insured depository
institutions and insured credit unions.®
New HMDA section 304(i)(1) provides
that the requirements of HMDA section
304(b)(5) and (6) shall not apply with
respect to closed-end mortgage loans of
an insured depository institution or

15 Home Mortgage Disclosure (Regulation C), 82
FR 43088 (Sept. 13, 2017).

16 Id. at 43095. The 2017 HMDA Final Rule also,
among other things, replaced “each” with “either”
in §1003.3(c)(11) and (12) to correct a drafting error
and to ensure that the exclusion provided in that
section mirrors the loan-volume threshold for
financial institutions in § 1003.2(g). Id. at 43100,
43102.

17 Bureau of Consumer Fin. Prot., “Statement
with Respect to HMDA Implementation” (Dec. 21,
2017), https://files.consumerfinance.gov/f/
documents/cfpb_statement-with-respect-to-hmda-
implementation_122017.pdf.

18 The statement also indicated that collection
and submission of the 2018 HMDA data will
provide financial institutions an opportunity to
identify any gaps in their implementation of
amended Regulation C and make improvements in
their HMDA compliance management systems for
future years. Id.

19 For purposes of HMDA section 104, the Act
provides that the term “insured credit union’” has
the meaning given the term in section 101 of the
Federal Credit Union Act, 12 U.S.C. 1752, and the
term ““insured depository institution” has the
meaning given the term in section 3 of the Federal
Deposit Insurance Act, 12 U.S.C. 1813.

insured credit union if it originated
fewer than 500 closed-end mortgage
loans in each of the two preceding
calendar years. New HMDA section
304(i)(2) provides that the requirements
of HMDA section 304(b)(5) and (6) shall
not apply with respect to open-end lines
of credit of an insured depository
institution or insured credit union if it
originated fewer than 500 open-end
lines of credit in each of the two
preceding calendar years.
Notwithstanding the new partial
exemptions, new HMDA section
304(i)(3) provides that an insured
depository institution must comply with
HMDA section 304(b)(5) and (6) if it has
received a rating of “needs to improve
record of meeting community credit
needs” during each of its two most
recent examinations or a rating of
“substantial noncompliance in meeting
community credit needs” on its most
recent examination under section
807(b)(2) of the Community
Reinvestment Act of 1977.20

The Act does not provide an effective
date for section 104(a). Because there is
no specific effective date and because
there are no other statutory indications
that section 104(a) becomes effective
upon regulatory action or some other
event or condition, the Bureau believes
that the best interpretation is that
section 104(a) took effect when the Act
became law on May 24, 2018. On July
5, 2018, the Bureau, the Board, the
FDIC, the NCUA, and the OCC released
statements reiterating or referring to
their December 2017 compliance
statements, providing information about
formatting and submission of 2018 loan/
application registers, and indicating that
the Bureau expected to issue guidance
this summer on the applicability of the
Act to HMDA data collected in 2018.21

IIL. Legal Authority

The Bureau issues this rule pursuant
to the authority granted by the Dodd-
Frank Act and HMDA. HMDA
authorizes the Bureau to prescribe
regulations that it finds necessary to
carry out HMDA'’s purposes.?2 As
mentioned earlier, the Dodd-Frank Act
transferred to the Bureau the “consumer
financial protection functions”
previously vested in certain other

2012 U.S.C. 2906(b)(2).

21 See, e.g., Bureau of Consumer Fin. Prot.,
“Statement on the Implementation of the Economic
Growth, Regulatory Relief, and Consumer
Protection Act Amendments to the Home Mortgage
Disclosure Act” (July 25, 2018), https://
www.consumerfinance.gov/about-us/newsroom/
bureau-consumer-financial-protection-issues-
statement-implementation-economic-growth-
regulatory-relief-and-consumer-protection-act-
amendments-home-mortgage-disclosure-act/.

2212 U.S.C. 2804(a).


https://files.consumerfinance.gov/f/documents/cfpb_statement-with-respect-to-hmda-implementation_122017.pdf
https://files.consumerfinance.gov/f/documents/cfpb_statement-with-respect-to-hmda-implementation_122017.pdf
https://files.consumerfinance.gov/f/documents/cfpb_statement-with-respect-to-hmda-implementation_122017.pdf
https://www.consumerfinance.gov/about-us/newsroom/bureau-consumer-financial-protection-issues-statement-implementation-economic-growth-regulatory-relief-and-consumer-protection-act-amendments-home-mortgage-disclosure-act/
https://www.consumerfinance.gov/about-us/newsroom/bureau-consumer-financial-protection-issues-statement-implementation-economic-growth-regulatory-relief-and-consumer-protection-act-amendments-home-mortgage-disclosure-act/
https://www.consumerfinance.gov/about-us/newsroom/bureau-consumer-financial-protection-issues-statement-implementation-economic-growth-regulatory-relief-and-consumer-protection-act-amendments-home-mortgage-disclosure-act/
https://www.consumerfinance.gov/about-us/newsroom/bureau-consumer-financial-protection-issues-statement-implementation-economic-growth-regulatory-relief-and-consumer-protection-act-amendments-home-mortgage-disclosure-act/
https://www.consumerfinance.gov/about-us/newsroom/bureau-consumer-financial-protection-issues-statement-implementation-economic-growth-regulatory-relief-and-consumer-protection-act-amendments-home-mortgage-disclosure-act/
https://www.consumerfinance.gov/about-us/newsroom/bureau-consumer-financial-protection-issues-statement-implementation-economic-growth-regulatory-relief-and-consumer-protection-act-amendments-home-mortgage-disclosure-act/
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Federal agencies, including the Board.23
The term “consumer financial
protection function” includes “all
authority to prescribe rules or issue
orders or guidelines pursuant to any
Federal consumer financial law,
including performing appropriate
functions to promulgate and review
such rules, orders, and guidelines.” 24
The Dodd-Frank Act authorizes the
Bureau’s Director to prescribe rules “as
may be necessary or appropriate to
enable the Bureau to administer and
carry out the purposes and objectives of
the Federal consumer financial laws,
and to prevent evasions thereof.”” 25
HMDA is an “‘enumerated consumer
law”” and therefore a ‘“Federal consumer
financial law.” 26 Accordingly, the
Bureau has authority to issue
regulations to administer HMDA under
both HMDA and the Dodd-Frank Act.

IV. Permissible Optional Reporting

Section 104(a) of the Act provides that
the requirements of HMDA section
304(b)(5) and (6) shall not apply to
closed-end mortgage loans of an insured
depository institution or insured credit
union if the institution originated fewer
than 500 closed-end mortgage loans in
each of the two preceding calendar
years, and it includes a similar partial
exemption with respect to open-end
lines of credit.2? Whether a partial
exemption applies to an institution’s
lending activity for a particular calendar
year depends on an institution’s
origination activity in each of the
preceding two years and, in some cases,
cannot be determined until just before
data collection must begin for that
particular calendar year. For example,
whether a partial exemption applies to
closed-end loans for which final action
is taken in 2019 depends on the number

2312 U.S.C. 5581. The Dodd-Frank Act also
replaced the term “Board” with “Bureau” in most
places in HMDA.

2412 U.S.C. 5581(a)(1)(A).

2512 U.S.C. 5512(b)(1).

2612 U.S.C. 5481(12)(K); 12 U.S.C. 5481(14).

27 The Act’s two partial exemptions operate
independently of one another. Thus, an insured
depository institution or insured credit union could
be eligible in a given calendar year for one of the
partial exemptions but not the other. For example,
if an insured depository institution that does not
have a negative Community Reinvestment Act
examination history originated fewer than 500
closed-end mortgage loans in each of the two
preceding calendar years but originated 500 or more
open-end lines of credit in either of the two
preceding calendar years, it is eligible for the partial
exemption for its closed-end loans but is not
eligible for the partial exemption for its open-end
lines of credit. In this circumstance, the institution
is not required to collect and report exempt data for
its closed-end loans. It also collects and reports
complete data for its open-end lines of credit unless
it qualifies for a complete regulatory exclusion
under Regulation C, §§1003.2(g)(1)(v) and
1003.3(c)(12).

of closed-end loans originated by the
insured depository institution or
insured credit union in 2017 and 2018.
Thus, an insured depository institution
or insured credit union might not know
until the end of 2018 what information
it needs to collect in 2019 and report in
2020. Some insured depository
institutions and insured credit unions
eligible for a partial exemption under
the Act may therefore find it less
burdensome to report all of the data
including the exempt data points than
to separate the exempt data points from
the required data points and exclude the
exempt data points from their
submissions. This may be particularly
true with respect to data submission in
2019, as collection of 2018 data was
already underway when the Act took
effect, and system changes
implementing the new partial
exemptions may take time to
complete.28 Even after insured
depository institutions and insured
credit unions have had time to adjust
their systems, some may still find it less
burdensome to report data covered by a
partial exemption, especially if their
loan volumes tend to fluctuate above or
below the threshold from year to year.
The Bureau believes that section 104(a)
is best interpreted as permitting
optional reporting of data covered by
the Act’s partial exemptions. Section
104(a) provides that certain
requirements do not apply to affected
institutions but does not prohibit those
affected institutions from voluntarily
reporting data. This interpretation is
consistent not only with the statutory
text but also with the apparent
congressional intent to reduce burden
on certain institutions. Accordingly, the
Bureau interprets the Act to permit
insured depository institutions and
insured credit unions voluntarily to
report data that are covered by the Act’s
partial exemptions.

Aspects of the Bureau’s HMDA
platform used for receiving HMDA
submissions, including edit checks 29

28 The Bureau interprets the Act to apply to data
that are collected or reported under HMDA on or
after May 24, 2018. Because data collected from
January 1, 2018, to May 23, 2018, would not be
reported until early in 2019, the Act relieves
insured depository institutions and insured credit
unions that are eligible for a partial exemption
under the Act of the obligation to report certain data
in 2019 that may have been collected before May
24, 2018. If optional reporting of data covered by
a partial exemption were not permitted, such
institutions would have to remove exempt data
previously collected, before submitting their 2018
data in early 2019, a process that could be
burdensome for some institutions.

29 The HMDA edit checks are rules to assist filers
in checking the accuracy of HMDA data prior to
submission. The Filing Instructions Guide for
HMDA Data Collected in 2018 (2018 FIG), a

performed on incoming submissions,
are set up with the expectation that
HMDA reporters will provide data for
an entire data point when data are
reported for any data field within that
data point. Adjusting the HMDA
platform to accept submissions for 2018
and all future submissions in which
affected institutions report some, but
not all, data fields in a data point
covered by a partial exemption for a
specific transaction would increase
operational complexity and costs
associated with changing the HMDA
edits in the Filing Instructions Guide for
HMDA Data Collected in 2018 (2018
FIG). Doing so would result in a less
efficient implementation and
submission process for the Bureau,
HMDA reporters, their vendors, and
other key stakeholders. Accordingly, the
HMDA platform will continue to accept
submissions of a data field that is
covered by a partial exemption under
the Act for a specific loan or application
as long as those insured depository
institutions and insured credit unions
that choose to voluntarily report the
data include all other data fields that the
data point comprises. For example, if a
partially exempt institution reports a
data field that is part of the property
address data point (such as street
address) for a partially exempt loan or
application, it will report all other data
fields that are part of the property
address data point (including zip code,
city, and State 39) for that transaction in
accordance with the 2018 FIG.

V. Loans Counted Toward Partial
Exemptions’ Thresholds

Section 104(a) of the Act does not
define the term “closed-end mortgage
loan” or “open-end line of credit.” It
also does not specify whether these
terms include loans or lines of credit
that would otherwise not be subject to
HMDA reporting under Regulation C,
such as loans used primarily for
agricultural purposes.3® The Bureau
believes that the terms ““closed-end

compendium of resources to help financial
institutions file HMDA data collected in 2018 with
the Bureau in 2019, explains that there are four
types of edit checks: syntactical, validity, quality,
and macro quality. Table 2 (Loan/Application
Register) in the 2018 FIG identifies the data fields
currently associated with each data point. See Fed.
Fin. Insts. Examination Council, “Filing
Instructions Guide for HMDA Data Collected in
2018” (2018 FIG), at 21-54, https://
www.consumerfinance.gov/data-research/hmda/
static/for-filers/2018/2018-hmda-fig.pdf; see also
supra note 3 (discussing the relationship between
data points and data fields).

30Reporting the State data field is subject to the
requirements both for property address, provided in
§1003.4(a)(9)(i), and property location, provided in
§1003.4(a)(9)(ii).

3112 CFR 1003.3(c)(9).


https://www.consumerfinance.gov/data-research/hmda/static/for-filers/2018/2018-hmda-fig.pdf
https://www.consumerfinance.gov/data-research/hmda/static/for-filers/2018/2018-hmda-fig.pdf
https://www.consumerfinance.gov/data-research/hmda/static/for-filers/2018/2018-hmda-fig.pdf
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mortgage loan” and “open-end line of
credit” as used in the Act are best
interpreted to include only those closed-
end mortgage loans and open-end lines
of credit that would otherwise be
reportable under HMDA. This
interpretation is consistent with how
loans and lines of credit are counted for
purposes of the thresholds in Regulation
C’s existing complete regulatory
exclusions, which are independent of
the Act’s new partial exemptions and
unaffected by the Act.32 Accordingly,
the Bureau interprets the term ‘‘closed-
end mortgage loan” to include any
closed-end mortgage loan as defined in
§1003.2(d) that is not excluded from
Regulation C pursuant to § 1003.3(c)(1)
through (10) or (13) and interprets the
term “‘open-end line of credit” to
include any open-end line of credit as
defined in § 1003.2(o) that is not
excluded from Regulation C pursuant to
§1003.3(c)(1) through (10).

VI. Data Points Covered by the Partial
Exemptions

If a transaction qualifies for one of the
Act’s partial exemptions, section 104(a)
of the Act provides that the
requirements of HMDA section 304(b)(5)
and (6) shall not apply. For the reasons
explained below, the Bureau interprets
the requirements of HMDA section
304(b)(5) and (6) to include the 26 data
points listed in the first column of table
1 at the end of this part VI. For loans
or applications covered by a partial
exemption, insured depository
institutions and insured credit unions
therefore are required to collect and
report only the remaining 22 data points
specified in the 2015 and 2017 HMDA

32 The definition of “depository financial
institution” in § 1003.2(g)(1)(v) is currently limited
to institutions that either (1) originated in each of
the preceding two years at least 25 closed-end
mortgage loans that are not excluded from
Regulation C pursuant to § 1003.3(c)(1) through (10)
or (13); or (2) originated in each of the two
preceding calendar years at least 500 open-end lines
of credit that are not excluded from Regulation C
pursuant to § 1003.3(c)(1) through (10). See also 12
CFR 1003.3(c)(11), (12) (excluding closed-end
mortgage loans from the requirements of Regulation
C if the financial institution originated fewer than
25 closed-end mortgage loans in either of the two
preceding calendar years, and excluding open-end
lines of credit from the requirements of Regulation
C if the financial institution originated fewer than
500 open-end lines of credit in either of the two
preceding calendar years). As noted above, the
threshold of 500 open-end lines of credit for the
complete regulatory exclusion is temporary, and
absent further Bureau action the permanent
threshold for the Bureau’s complete regulatory
exclusion will be 100 open-end lines of credit
beginning January 1, 2020. While the temporary
Regulation C threshold is in place, all of the open-
end lines of credit that would be covered by the
Act’s partial exemption for open-end lines of credit
in HMDA section 304(i)(2) are excluded from the
requirements of part 1003 under current
§§1003.2(g)(1)(v) and 1003.3(c)(12).

Final Rules, which are identified in the
second column of table 1 below.

As explained in part II.B above, the
Dodd-Frank Act added HMDA section
304(b)(5) and (6), which requires certain
data points and provides the Bureau
discretion to require additional data
points.33 In the 2015 HMDA Final Rule,
the Bureau implemented the new data
points specified in the Dodd-Frank Act
(including those added in new HMDA
section 304(b)(5) and (6)), added a
number of additional data points
pursuant to the Bureau’s discretionary
authority, and made revisions to certain
pre-existing data points to clarify the
requirements, provide greater specificity
in reporting, and align certain data
points more closely with industry data
standards.

For purposes of the Act, the Bureau
interprets the requirements of HMDA
section 304(b)(5) and (6) to include the
12 data points that the Bureau added to
Regulation C in the 2015 HMDA Final
Rule to implement data points
specifically identified in HMDA section
304(b)(5)(A) through (C) or (b)(6)(A)
through (I), which are the following:

33 HMDA section 304(b)(5) requires disclosure of
the number and dollar amount of mortgage loans
grouped according to measurements of:

e The total points and fees payable at origination;

¢ The difference between the APR associated
with the loan and a benchmark rate or rates for all
loans;

e The term in months of any prepayment penalty
or other fee or charge payable on repayment of some
portion of principal or the entire principal in
advance of scheduled payments; and

e Such other information as the Bureau may
require.

HMDA section 304(b)(6) requires disclosure of
the number and dollar amount of mortgage loans
and completed applications grouped according to
measurements of:

o The value of the real property pledged or
proposed to be pledged as collateral;

¢ The actual or proposed term in months of any
introductory period after which the rate of interest
may change;

o The presence of contractual terms or proposed
contractual terms that would allow the mortgagor
or applicant to make payments other than fully
amortizing payments during any portion of the loan
term;

¢ The actual or proposed term in months of the
mortgage loan;

e The channel through which application was
made;

e As the Bureau may determine to be
appropriate, a unique identifier that identifies the
loan originator as set forth in section 5102 of this
title;

o As the Bureau may determine to be
appropriate, a universal loan identifier;

o As the Bureau may determine to be
appropriate, the parcel number that corresponds to
the real property pledged or proposed to be pledged
as collateral;

e The credit score of mortgage applicants and
mortgagors; and

o Such other information as the Bureau may
require.

ULI property address; rate spread 34;
credit score; total loan costs or total
points and fees; prepayment penalty
term; loan term; introductory rate
period; non-amortizing features;
property value; application channel;
and mortgage loan originator
identifier.35 The Bureau also interprets
the requirements of HMDA section
304(b)(5) and (6) to include the 14 data
points that were not found in Regulation
C prior to the Dodd-Frank Act and that
the Bureau required in the 2015 HMDA
Final Rule citing its discretionary
authority under HMDA section
304(b)(5)(D) and (b)(6)(J). Specifically,
these data points are the following: the
total origination charges associated with
the loan; the total points paid to the
lender to reduce the interest rate of the
loan (discount points); the amount of
lender credits; the interest rate
applicable at closing or account
opening; the debt-to-income ratio; the
ratio of the total amount of debt secured
by the property to the value of the
property (combined loan-to-value ratio);
for transactions involving manufactured
homes, whether the loan or application
is or would have been secured by a
manufactured home and land or by a
manufactured home and not land
(manufactured home secured property
type); the land property interest for
loans or applications related to
manufactured housing (manufactured
home land property interest); the
number of individual dwellings units
that are income-restricted pursuant to
Federal, State, or local affordable
housing programs (multifamily
affordable units); information related to
the automated underwriting system
used in evaluating an application and
the result generated by the automated
underwriting system; whether the loan
is a reverse mortgage; whether the loan
is an open-end line of credit; whether
the loan is primarily for a business or
commercial purpose; and the reasons for

34 Prior to the passage of the Dodd-Frank Act, the
Board required financial institutions to report rate
spread for higher-priced mortgage loans. 67 FR 7222
(Feb. 15, 2002); 67 FR 43218 (June 27, 2002). In
doing so, the Board noted that ““the collection of
loan pricing information is necessary to fulfill the
statutory purposes of HMDA and to ensure the
continued utility of the HMDA data.” 67 FR 7222,
7228 (Feb. 15, 2002). The Bureau may propose in
a future notice-and-comment rulemaking to use its
HMDA authority other than HMDA section
304(b)(5) and (6) to reinstate the Board’s
requirement to report rate spread for higher-priced
mortgage loans covered by the partial exemptions
so the Bureau can receive data and views bearing
on the costs and benefits of such a proposal. As
explained in part IV above, insured depository
institutions and insured credit unions may
voluntarily report rate spread for transactions
covered by the Act’s partial exemptions.

3512 CFR 1003.4(a)(1)(), (a)(9)(i), and (a)(12),
(15), (17), (22), (25), (26), (27), (28), (33), (34).
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denial of a loan application, which were
optionally reported under the Board’s
rule but became mandatory in the 2015
HMDA Final Rule.3% Pursuant to the
Act, insured depository institutions and
insured credit unions need not collect
or report these 26 data points for
transactions that qualify for a partial
exemption under the Act, unless
otherwise required by their regulator.37
The Bureau interprets the
requirements of HMDA section 304(b)(5)
and (6) not to include four other data
points that are similar or identical to
data points added to Regulation C by the
Board and that the Bureau re-adopted in
the 2015 HMDA Final Rule: lien status
of the subject property; whether the loan
is subject to the Home Ownership and
Equity Protection Act of 1994 (HOEPA);
construction method for the dwelling
related to the subject property; and the
total number of individual dwelling
units contained in the dwelling related
to the loan (number of units).38 The
2015 HMDA Final Rule did not alter the
pre-existing Regulation C HOEPA status
and lien status data requirements.39
Construction method and total units,
together, replaced property type, the
pre-existing Regulation C data point; the
information required by the new data
points is very similar to what the Board
required, but institutions now must
report the precise number of units rather

than categorizing dwellings into one-to-
four family dwellings and multifamily
dwellings.40

The Board adopted its versions of
these data points before HMDA section
304(b)(5) and (6) was added to HMDA
by the Dodd-Frank Act, pursuant to
HMDA authority that pre-existed
section 304(b)(5) and (6). Although the
Bureau cited HMDA section 304(b)(5)
and (6) as additional support for these
four data points in the 2015 HMDA
Final Rule, the Bureau relied on HMDA
section 305(a), which pre-existed the
Dodd-Frank Act and independently
provides legal authority for their
adoption.4! Given that these data points
were not newly added by the Dodd-
Frank Act or the Bureau, the Bureau
does not interpret the Act as affecting
them. This interpretation is consistent
with the Act’s legislative history, which
suggests that Congress was focused on
relieving regulatory burden associated
with the Dodd-Frank Act.42

The requirements of HMDA section
304(b)(5) and (6), and thus the partial
exemptions, also do not include 17
other data points included in the 2015
HMDA Final Rule that are similar or
identical to pre-existing Regulation C
data points established by the Board and
that were not required by HMDA section
304(b)(5) and (6) or promulgated using
discretionary authority under HMDA

section 304(b)(5)(D) and (b)(6)(J). These
are: the Legal Entity Identifier (which
replaced the pre-existing respondent
identifier); application date; loan type;
loan purpose; preapproval; occupancy
type; loan amount; action taken; action
taken date; State; county; census tract;
ethnicity; race; sex; income; and type of
purchaser.43 Additionally, the
requirements of HMDA section 304(b)(5)
and (6), and thus the partial exemptions,
do not include age because the Dodd-
Frank Act added that requirement
instead to HMDA section 304(b)(4).44

With respect to transactions covered
by one of the Act’s new partial
exemptions, insured depository
institutions and insured credit unions
are therefore required to report 22 of the
48 data points currently set forth in
Regulation C, as indicated in table 1
below. Because the Act does not make
any changes with respect to these 22
data points, insured depository
institutions and insured credit unions
that are eligible for a partial exemption
under the Act must continue to report
these 22 data points in the manner
currently specified in Regulation C. For
example, insured depository institutions
and insured credit unions that are
eligible for a partial exemption under
the Act are still required to report a
Legal Entity Identifier as well as lien
status for purchased loans.45

TABLE 1—EFFECT OF THE ACT’'S PARTIAL EXEMPTIONS ON HMDA DATA POINTS

Covered by the Act’s partial exemptions

Unchanged by the Act

Property Address (1003.4(a)(9)(i))
Rate Spread (1003.4(a)(12))
Credit Score (1003.4(a)(15))
Reasons for Denial (1003.4(a)(16))

Origination Charges (1003.4(a)(18))
Discount Points (1003.4(a)(19))

Lender Credits (1003.4(a)(20)) ..
Interest Rate (1003.4(a)(21))

Debt-to-Income Ratio (1003.4(a)(23))

Loan Term (1003.4(a)(25))
Introductory Rate Period (1003.4(a)(26)) ...
Non-Amortizing Features (1003.4(a)(27)) ..
Property Value (1003.4(a)(28))

Multifamily Affordable Units (1003.4(a)(32))

3612 CFR 1003.4(a)(16), (18), (19), (20), (21), (23),
(24), (29), (30), (32), (35), (36), (37), (38).

37 Certain financial institutions supervised by the
OCC and the FDIC are required by those agencies
to report reasons for denial on their HMDA loan/
application registers. 12 CFR 27.3(a)(1)(i), 128.6,
390.147.

3812 CFR 1003.4(a)(5), (13), (14), (31).

39 The 2015 HMDA Final Rule extends the
requirement to report lien status to purchased loans
and no longer requires reporting of information

Universal Loan Identifier (ULI) (1003.4(a)(1)(i)) 46

Total Loan Costs or Total Points and Fees (1003.4(a)(17)) ....

Prepayment Penalty Term (10034(a)(22))

Combined Loan-to-Value Ratio (1003.4(a)(24)) ...

Manufactured Home Secured Property Type (1003.4(a)(29))
Manufactured Home Land Property Interest (1003.4(a)(30))

about unsecured loans. 80 FR 66128, 66201 (Oct.

28, 2015).

40 Prior to 2018, Regulation C required reporting
of property type as one-to-four family dwelling
(other than manufactured housing), manufactured
housing, or multifamily dwelling, whereas the
current rule requires reporting of whether the
dwelling is site-built or manufactured home,
together with the number of individual dwelling
units.

Application Date (1003.4(a)(1)(ii)).
Loan Type (1003.4(a)(2)).

Loan Purpose (1003.4(a)(3)).
Preapproval (1003.4(a)(4)).
Construction Method (1003.4(a)(5)).
Occupancy Type (1003.4(a)(6)).
Loan Amount (1003.4(a)(7)).

Action Taken (1003.4(a)(8)(i)).
Action Taken Date (1003.4(a)(8)(ii)).
State (1003.4(a)(9)(ii)(A)).

County (1003.4(a)(9)(ii)(B))-
Census Tract (1003.4(a)(9)(ii)(C)).
Ethnicity (1003.4(a)(10)(i)).

Race (1003.4(a)(10)(i)).

Sex (1003.4(a)(10)(i)).

Age (1003.4(a)(10)(ii)).

Income (1003.4(a)(10)(iii)).

Type of Purchaser (1003.4(a)(11)).
HOEPA Status (1003.4(a)(13)).
Lien Status (1003.4(a)(14)).

4180 FR 66128, 66180-81, 66199201, 66227
(Oct. 28, 2015).

42 See, e.g., 164 Cong. Rec. S1423-24 (daily ed.
Mar. 7, 2018) (statement of Sen. Grapo), S1529-30
(statement of Sen. McConnell), S1532-33 (statement
of Sen. Cornyn), S.1537-39 (statement of Sen.
Lankford), S1619-20 (statement of Sen. Cornyn).

4312 CFR 1003.4(a)(1)(ii), (a)(2), (3), (4), (6), (7),
(8), (a)(9)(ii), (a)(10), (11), 1003.5(a)(3).

44Dodd-Frank Act section 1094(3)(A)(i).

4512 CFR 1003.4(a)(14), 1003.5(a)(3).
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TABLE 1—EFFECT OF THE ACT’'S PARTIAL EXEMPTIONS ON HMDA DATA POINTS—Continued
Covered by the Act’s partial exemptions Unchanged by the Act

o Application Channel (1003.4(2)(33)) ...ecvveririeriiiiiie ittt s sne s e Number of Units (1003.4(a)(31)).

o Mortgage Loan Originator Identifier (1003.4(2)(84)) ..eeceeeueerirrieeriieeiee e eniee e seee e nene e Legal Entity Identifier (1003.5(a)(3)).

o Automated Underwriting System (1003.4(a)(35)).

o Reverse Mortgage Flag (1003.4(a)(36)).

e Open-End Line of Credit Flag (1003.4(a)(37)).

e Business or Commercial Purpose Flag (1003.4(a)(38)).

VII. Non-Universal Loan Identifier

In the 2015 HMDA Final Rule, the
Bureau interpreted ‘“universal loan
identifier” (ULI) as used in HMDA
section 304(b)(6)(G) to mean an
identifier that is unique within the
industry and required that the ULI
include the Legal Entity Identifier of the
institution that assigned the ULL47 As
explained in part VI above, insured
depository institutions and insured
credit unions are not required to report
a ULI for loans or applications that are
partially exempt. Some insured
depository institutions and insured
credit unions may prefer to report a ULI
for partially exempt loans or
applications even if they are not
required to do so. As explained in part
IV above, voluntary reporting of ULIs for
partially exempt loans and applications
is permissible under the Act.

Regardless, as was true prior to the
Dodd-Frank Act HMDA amendments
and under Regulation C as it existed
prior to the 2015 HMDA Final Rule,
loans and applications must be
identifiable in the HMDA data to ensure
proper HMDA submission, processing,
and compliance.#® The Bureau does not
interpret the Act to change this baseline
component of data collection and
reporting. Accordingly, while insured
depository institutions and insured
credit unions that are eligible for partial
exemptions under the Act do not have
to report a ULI for partially exempt
transactions, they must continue to
provide information so that each loan
and application they report for HMDA
purposes is identifiable. The ability to
identify individual loans and
applications is necessary to facilitate
efficient and orderly submission of
HMDA data and communications
between the institution, the Bureau, and
other applicable regulators. For
example, identification of loans and
applications is necessary to ensure that
it is possible to address problems

46 See infra part VII (Non-Universal Loan
Identifier).

4780 FR 66128, 66176 (Oct. 28, 2015).

48 HMDA requires that covered loans and
applications be “itemized in order to clearly and
conspicuously disclose” the applicable data for
each loan or application. 12 U.S.C. 2803(a)(2).

identified when edit checks are done
upon submission or questions that arise
at a later time as HMDA submissions are
reviewed by regulators. To ensure the
orderly administration of the HMDA
program, insured depository institutions
and insured credit unions must provide
a non-universal loan identifier that
complies with the requirements
identified below for any partially
exempt loan or application for which
they do not report a ULL

A non-universal loan identifier does
not need to be unique within the
industry and therefore does not need to
include a Legal Entity Identifier as the
ULI does.#® The non-universal loan
identifier may be composed of up to 22
characters to identify the covered loan
or application, which:

1. May be letters, numerals, or a
combination of letters and numerals;

2. Must be unique within the insured
depository institution or insured credit
union; and

3. Must not include any information
that could be used to directly identify
the applicant or borrower.5°
Information that could be used to
directly identify the applicant or
borrower includes, but is not limited to,
the applicant’s or borrower’s name, date
of birth, Social Security number, official
government-issued driver’s license or
identification number, alien registration
number, government passport number,
or employer or taxpayer identification
number.

To ensure that a non-universal loan
identifier is unique within the insured
depository institution or insured credit
union, the institution must assign only

49 Additionally, if a financial institution that is
subject to HMDA and not eligible for a partial
exemption purchases a loan originated by a
partially exempt institution that assigned a non-
universal loan identifier rather than a ULI, the
purchasing institution does not report the non-
universal loan identifier previously assigned.
Instead, the purchasing institution assigns its own
ULI because no ULI was assigned by the institution
that originated the loan. See comment 4(a)(1)(i)-3.

50 A check digit is not required as part of a non-
universal loan identifier, as it is for a ULI under 12
CFR 1003.4(a)(1)(i)(C), but may be voluntarily
included in a non-universal loan identifier
provided that the non-universal loan identifier,
including the check digit, does not exceed 22
characters.

one non-universal loan identifier to any
particular covered loan or application,
and each non-universal loan identifier
must correspond to a single application
and ensuing loan in the case that the
application is approved and a loan is
originated. Similarly, refinancings or
applications for refinancing should be
assigned a different non-universal loan
identifier than the loan that is being
refinanced. An insured depository
institution or insured credit union with
multiple branches must ensure that its
branches do not use the same non-
universal loan identifier to refer to
multiple covered loans or applications.
An institution may not use a non-
universal loan identifier previously
reported if the institution reinstates or
reconsiders an application that was
reported in a prior calendar year.51

VIII. Exception Based on Community
Reinvestment Act Exam Reports

Notwithstanding the new partial
exemptions, new HMDA section
304(i)(3) provides that an insured
depository institution must comply with
HMDA section 304(b)(5) and (6) if it has
received a rating of “needs to improve
record of meeting community credit
needs” during each of its two most
recent Community Reinvestment Act
(CRA) examinations or a rating of
“substantial noncompliance in meeting
community credit needs” on its most
recent CRA examination. The Act does
not specify as of what date an insured
depository institution’s two most recent
CRA examinations must be assessed for
purposes of this exception. The Bureau
interprets the Act to require that this
assessment be made as of December 31
of the preceding calendar year. This is
consistent with Regulation C’s asset-size
threshold and requirement that a
financial institution have a home or
branch office located in a Metropolitan

51 For example, if an insured depository
institution or insured credit union reports a denied
application in its annual 2020 data submission,
pursuant to § 1003.5(a)(1), but then reconsiders the
application, resulting in an origination in 2021, the
institution reports a denied application under the
original non-universal loan identifier in its annual
2020 data submission and an origination with a
different non-universal loan identifier in its annual
2021 data submission, pursuant to § 1003.5(a)(1).
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Statistical Area, which are both assessed
as of the preceding December 31.52

For example, in 2020, the preceding
December 31 is December 31, 2019.
Assume Insured Depository Institution
A received a rating of “needs to improve
record of meeting community credit
needs” during each of its two most
recent examinations under section
807(b)(2) of the CRA 53 that occurred on
or before December 31, 2019.
Accordingly, in 2020, Insured
Depository Institution A is not eligible
for the Act’s partial exemptions.

IX. Effective Date

Because this rule is solely interpretive
and procedural, it is not subject to the
30-day delayed effective date for
substantive rules under section 553(d)
of the Administrative Procedure Act.5*
The Bureau also believes that this rule
meets the requirements for the section
553(d)(3) exception for good cause. As
noted above, the Bureau believes that
the best interpretation of the Act is that
section 104(a) took effect when the Act
became law on May 24, 2018. Because
of HMDA'’s ongoing collection and
reporting requirements, the impact of
the Act on the collection and reporting
of data for transactions with final action
in 2018, and the related questions raised
by financial institutions, there is good
cause to implement and clarify section
104(a) of the Act without delay. The
Bureau therefore finds that there is good
cause to make this rule effective on
September 7, 2018.

X. Dodd-Frank Act Section 1022(b)
Analysis

Section 1022(b)(2)(A) of the Dodd-
Frank Act calls for the Bureau to
consider the potential benefits and costs
of a regulation to consumers and
covered persons, including the potential
reduction of access by consumers to
consumer financial products or services;
the impact on depository institutions
and credit unions with $10 billion or
less in total assets as described in
section 1026 of the Dodd-Frank Act; and
the impact on consumers in rural areas.
Section 1022(b)(2)(B) directs the Bureau
to consult with the appropriate
prudential regulators or other Federal
agencies regarding consistency with
objectives those agencies administer.
The manner and extent to which these
provisions apply to a rulemaking of this
kind, which interprets and provides
guidance regarding existing law and
establishes Bureau procedures but does

5212 CFR 1003.2(g)(1)(i)-(ii), 1003.2(g)(2)(i),
comment 2(g)-1.

5312 U.S.C. 2906(b)(2).

545 U.S.C. 553(d).

not establish standards of conduct, is
unclear. Nevertheless, to inform this
rulemaking more fully, the Bureau
performed the analyses and
consultations described in those
provisions of the Dodd-Frank Act.

A. Overview

Section 104(a) of the Act amends
HMDA section 304(i) by adding partial
exemptions from HMDA'’s requirements
for certain institutions. This interpretive
and procedural rule implements the
requirements of section 104(a). The rule
provides clarification and guidance to
all affected entities on the institutions
covered by the partial exemption and
what data must be collected, recorded,
and reported.

The rule provides clarification and
guidance on five general items:

1. Partially exempt institutions have
the option to report data points covered
by the partial exemption. If a data point
covered by the partial exemption
includes multiple data fields, partially
exempt institutions report all of the data
fields if they choose to report at least
one of the data fields.

2. The terms ““closed-end mortgage
loan” and “‘open-end line of credit”
include only loans and lines of credit
that are otherwise reportable under
HMDA.

3. Partially exempt institutions are not
required to report 26 data points
specified in this rule.

4. Partially exempt institutions are
required to report a non-universal loan
identifier if they choose not to report a
ULL

5. For a given reporting year, the CRA
ratings used to determine whether the
CRA reporting exception applies are the
two most recent CRA ratings as of
December 31 of the preceding calendar
year.

In developing this rule, the Bureau
has considered potential benefits, costs,
and impacts of these clarifications and
guidance. The Bureau has consulted
with, or offered to consult with, the
Board, the Federal Deposit Insurance
Corporation, the Office of the
Comptroller of the Currency, the
National Credit Union Administration,
the Department of Housing and Urban
Development, the Securities and
Exchange Commission, the Department
of Justice, the Department of Veterans
Affairs, the Federal Housing Finance
Agency, the Department of the Treasury,
the Department of Agriculture, the
Federal Trade Commission, and the
Federal Financial Institutions
Examination Council.

B. Institutions Affected by Rule or Act

Under section 104(a) of the Act, an
insured depository institution or
insured credit union is eligible for a
partial exemption for its closed-end
mortgage loans if it originated fewer
than 500 closed-end mortgage loans in
each of the two preceding calendar
years and did not receive a rating of
“needs to improve record of meeting
community credit needs” during both of
its two most recent CRA examinations
or a rating of “substantial
noncompliance in meeting community
credit needs” during its most recent
CRA examination. After applying all
current HMDA reporting requirements,
including Regulation C’s complete
regulatory exclusion for institutions that
originated fewer than 25 closed-end
mortgage loans in either of the two
preceding calendar years, the Bureau
estimates that section 104(a) of the Act
provides a partial exemption with
respect to collection, recording, and
reporting of 2018 HMDA data to
approximately 3,300 institutions.55 As a
point of reference, 5,852 institutions
reported data under HMDA in 2018.

For open-end lines of credit, the
Bureau estimates that the new reporting
criteria in section 104(a) of the Act will
not have any effect on data collected in
2018. Regulation C currently provides a
complete regulatory exclusion for open-
end lines of credit for institutions that
originated fewer than 500 open-end
lines of credit in either of the preceding
two years, and this exclusion applies to
more institutions than the section 104(a)
partial exemption criterion of fewer
than 500 originations in each of the two
preceding calendar years. The effect that
section 104(a) will have on data
collected for open-end lines of credit on
or after January 1, 2020, is unclear
because the temporary threshold of 500
open-end lines of credit for the
complete regulatory exclusion applies
only for 2018 and 2019. The Bureau has
indicated that it intends to reconsider
the threshold for the permanent
regulatory exclusion for open-end lines
of credit, which is currently set at 100

55To generate this estimate, the Bureau first
identified all depository institutions (including
credit unions) that met all reporting requirements
and reported 2017 HMDA data in 2018. From this
set of depository institutions, the Bureau then
excluded all depository institutions that do not
have to report 2018 HMDA data in 2019 because
they originated fewer than 25 closed-end mortgage
loans in either 2016 or 2017. Of the remaining
depository institutions, approximately 3,300
originated fewer than 500 closed-end mortgage
loans in each of 2016 and 2017. For purposes of this
estimate, the Bureau assumes that these institutions
are insured and do not have a negative CRA
examination history and are partially exempt.
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open-end lines of credit starting in
2020.56

C. Potential Benefits and Costs to
Consumers and Covered Persons

The Bureau is using a post-statute
baseline to assess the impact of this rule
because the rule merely interprets and
provides guidance regarding what
Congress required in section 104(a) of
the Act and provides procedures related
to applying those requirements.57 It
does not impose new, or change
existing, substantive requirements that
would require exercise of the Bureau’s
legislative rulemaking authority. Using a
post-statute baseline, the analysis
evaluates the benefits, costs, and
impacts of the rule as compared to the
state of the world if the proposed
interpretive and procedural rule were
not adopted. Without this interpretive
and procedural rule, affected
institutions would lack authoritative
clarification and guidance regarding
how to comply with certain changes to
HMDA made by section 104(a) of the
Act.

Covered persons should benefit from
this rule because it will ease review,
understanding, and compliance with
section 104(a) of the Act, which will in
turn reduce the likelihood of potentially
inconsistent or incorrect
implementation. It is not practicable to
quantify the precise magnitude of these
informational benefits; however, they
will likely vary over time, with earlier
guidance providing higher benefits
because covered persons have more
time to incorporate this information into
their planning and preparation. Without
this rule, covered persons would either
need to rely more heavily on their own
independent evaluations of the statute,
which would increase the likelihood of
inconsistent or incorrect
implementation and non-compliance, or
wait for guidance in the anticipated
notice-and-comment rulemaking, which
would provide covered persons less
time to incorporate authoritative
guidance while adopting the changes
under the Act.

These short-run benefits of the rule
are somewhat offset by guidance the
Bureau provided in December 2017,
indicating that it does not intend to
require data resubmission of 2018
HMDA data unless data errors are

56 82 FR 43088 (Sept. 13, 2017).

57 The Bureau has discretion in any rulemaking
to choose an appropriate scope of analysis with
respect to potential benefits, costs, and impacts and
an appropriate baseline. As noted earlier, the
Bureau anticipates an upcoming notice-and-
comment rulemaking and expects that the
accompanying 1022(b) analysis will assess the
benefits, costs, and impacts of the statute as well
as the implementing regulation.

material or to assess penalties for data
errors. The Board, the Office of the
Comptroller of the Currency, the Federal
Deposit Insurance Corporation, and the
National Credit Union Administration
released similar statements. Decreased
potential for data resubmission and
penalties in the short-run reduces the
value to covered persons of receiving
earlier guidance and clarification.

An additional benefit is that this rule
provides covered persons with
additional options, and increased
options generally translate into
increased benefits. For example, the rule
allows for voluntary reporting of
partially exempt data points such as
ULL During the 2015 HMDA rulemaking
process, however, some commenters
suggested that options increased
reporting burden, because they added
uncertainty and required more
interpretation.

The Bureau expects this rule to
impose negligible costs on covered
persons. There are three items of note
here. First, this rule provides specific
definitions of the terms ‘““‘closed-end
mortgage loan” or “‘open-end line of
credit,” which are not defined in section
104(a) of the Act. The Bureau is
interpreting these terms to include only
loans and lines of credit that would
otherwise be reportable under
Regulation C. The Bureau believes that
tying the definitions to the same criteria
that already determines HMDA
reportability will not impose any
additional costs. By contrast, if the
Bureau had interpreted these terms to
have a broader meaning, the rule would
have resulted in fewer covered persons
being eligible for the Act’s partial
exemptions and additional costs for
covered persons.

Second, requiring partially exempt
institutions that choose not to report a
ULI (an exempt data point) to report a
non-universal loan identifier, consistent
with criteria specified in the rule, could
potentially increase burden. However,
the Bureau believes that this burden, if
any, will be negligible, because most
institutions will already have a loan
identifier for internal processing and
tracking purposes, and, for those that do
not, creating and reporting a loan
identifier will be low cost.

Third, requiring a partially exempt
institution to report all data fields for an
exempt data point if it voluntarily
chooses to report at least one of the data
fields could increase burden. In some
circumstances, the institution could face
increased costs in having to report all
data fields rather than only the data
fields it chooses to report. However, the
Bureau believes that this additional
burden will be small. This requirement

will affect only partially exempt
institutions that would prefer to
voluntarily report some, but not all, data
fields for a particular data point, and the
number of such institutions is likely
small. In addition, of the 26 exempt data
points, only seven have multiple data
fields (property address, credit score,
reason for denial, total loan costs or
total points and fees, non-amortizing
features, application channel, and
automated underwriting system), which
also serves to limit the burden
associated with this provision.

In addition to effects on covered
persons discussed above, this
rulemaking is expected to have
negligible impact on consumers, in
terms of either costs or benefits.

D. Impact on Depository Institutions
With No More Than $10 Billion in
Assets

The Bureau estimates that
approximately 3,300 institutions are
partially exempt under section 104(a) of
the Act, and that most of these
institutions are depository institutions
with no more than $10 billion in assets.
The benefits of this rule to these
institutions are summarized in part X.C.
The Bureau expects the burden of this
rule on these institutions to be
negligible.

E. Impact on Access to Credit

The Bureau does not expect this rule
to affect consumers’ access to credit.
The scope of the rulemaking is limited
to clarification of reporting
requirements that would not be of
sufficient magnitude to materially affect
access to credit.

F. Impact on Consumers in Rural Areas

The Bureau does not believe that this
rule will have a unique impact on
consumers in rural areas. Any potential
effects on consumers, expected to be
negligible in all cases, would be indirect
effects passed through by HMDA
reporters, and any impact on HMDA
reporters is not expected to vary by
geographic area. In addition, many rural
lenders are not required to report
because of HMDA'’s requirement that a
financial institution have a home or
branch office located in a Metropolitan
Statistical Area, so the rule would have
no specific impacts on rural areas.

XI. Regulatory Requirements

This rule articulates the Bureau’s
interpretation of section 104(a) of the
Economic Growth, Regulatory Relief,
and Consumer Protection Act. It also
alters the manner and procedure in
which insured depository institutions
and insured credit unions eligible for
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the Act’s new partial exemptions may
present their data to the Bureau, but it
does not alter those institutions’ rights
or interests or encode substantive value
judgments beyond furthering efficiency
and operational goals. This interpretive
and procedural rule is exempt from
notice-and-comment rulemaking
requirements under the Administrative
Procedure Act, 5 U.S.C. 553(b). Because
no notice of proposed rulemaking is
required, the Regulatory Flexibility Act
does not require an initial or final
regulatory flexibility analysis.>8

The Bureau has determined that this
interpretive and procedural rule does
not impose any new or revise any
existing recordkeeping, reporting, or
disclosure requirements on covered
entities or members of the public that
would be collections of information
requiring approval by the Office of
Management and Budget under the
Paperwork Reduction Act, 44 U.S.C.
3501 through 3521. To the extent that
eligible reporters may take advantage of
the Act’s partial exemptions, the Bureau
lacks sufficient information at present to
estimate the potential burden reduction.
When the Bureau has sufficient data to
make an estimate, it will revise its
burden estimates as appropriate.

XII. Congressional Review Act

Pursuant to the Congressional Review
Act,?9 the Bureau will submit a report
containing this interpretive rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to the
rule’s published effective date. The
Office of Information and Regulatory
Affairs has designated this interpretive
rule as not a “major rule” as defined by
5 U.S.C. 804(2).

Dated: August 30, 2018.
Mick Mulvaney,

Acting Director, Bureau of Consumer
Financial Protection.

[FR Doc. 2018-19244 Filed 9-6—18; 8:45 am]
BILLING CODE 4810-AM-P

585 UU.S.C. 603(a), 604(a).
595 U.S.C. 801-808.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0777; Product
Identifier 2018—NE—28—-AD; Amendment 39—
19366; AD 2018-17-12]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
General Electric Company (GE) GE90—
76B, GE90-77B, GE90-85B, GE90—90B,
and GE90-94B turbofan engines with
full authority digital engine control
(FADEC) software, version 9.3.2.4 or
earlier, installed. This AD requires
upgrading the FADEC software to a

software version eligible for installation.

This AD was prompted by an ice-crystal
icing (ICI) event that caused damage to
both engines, a single engine stall, and
subsequent engine shutdown. We are
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective September
24, 2018.

We must receive comments on this
AD by October 22, 2018.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this final rule, contact General Electric
Company, GE Aviation, Room 285, 1
Neumann Way, Cincinnati, OH 45215;
phone: 513-552-3272; email:
aviation.fleetsupport@ge.com. You may
view this service information at the
FAA, Engine and Propeller Standards
Branch, 1200 District Avenue,
Burlington, MA 01803. For information

on the availability of this material at the
FAA, call 781-238-7759. It is also
available on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0777.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0777; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations (phone: 800-647—
5527) is listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: John
Frost, Aerospace Engineer, ECO Branch,
FAA, 1200 District Avenue, Burlington,
MA 01803; phone: 781-238-7756; fax:
781-238-7199; email: john.frost@
faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We received a report of a commanded
in-flight shutdown and an air turn back
shortly after takeoff. After further
investigation, the operator found high-
pressure compressor (HPC) damage,
which was the result of an earlier ICI
event. After the ICI event and
subsequent progressive HPC damage,
engine performance decreased and an
engine stall occurred. As a result, GE
improved the FADEC software to
provide ICI event detection and to
provide an alternate variable bypass
valve (VBV) schedule that opens the
VBV doors to extract ice crystals from
the core flowpath and reduce accretion
when ICI is detected. This condition, if
not addressed, could result in failure of
the HPC, failure of one or more engines,
loss of thrust control, and loss of the
airplane. We are issuing this AD to
address the unsafe condition on these
products.

Related Service Information

We reviewed GE GE90 Service
Bulletin (SB) 73-0146, dated May 2,
2018. The SB introduces new FADEC
software and describes procedures for
upgrading the FADEC software.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
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develop in other products of the same
type design.

AD Requirements

This AD requires upgrading the
FADEC software to a software version
eligible for installation.

Differences Between the AD and the
Service Information

GE GE90 SB 73-0146, dated May 2,
2018, recommends that you load the
new FADEC software as soon as
possible, but no later than six months
after the original issue date of the SB.
This AD requires compliance within 90
days after the effective date of this AD.
We expect this difference to be minimal
because the GE SB was issued earlier
than this AD.

FAA’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the

flying public justifies waiving notice
and comment prior to adoption of this
rule because engine failure due to an ICI
event is more likely to occur during the
current convective weather season and
such failure could result in failure of
one or more engines and loss of the
airplane. Because of this, the
compliance time for the required action
is shorter than the time necessary for the
public to comment and for us to publish
the final rule to ensure the unsafe
condition is fixed during the convective
weather season. Therefore, we find good
cause that notice and opportunity for
prior public comment are impracticable.
In addition, for the reason stated above,
we find that good cause exists for
making this amendment effective in less
than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send any

ESTIMATED COSTS

written data, views, or arguments about
this final rule. Send your comments to
an address listed under the ADDRESSES
section. Include the docket number
FAA-2018-0777 and Product Identifier
2018-NE-28—-AD at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this final rule. We will
consider all comments received by the
closing date and may amend this final
rule because of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this final rule.

Costs of Compliance

We estimate that this AD affects 57
engines installed on airplanes of U.S.
registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Upgrade the FADEC software ...........cccceeueuen. 1 work-hour x $85 per hour = $85 ................. $0 $85 $4,845

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition

period, the Executive Director has
delegated the authority to issue ADs
applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2018-17-12 General Electric Company:
Amendment 39-19366; Docket No.
FAA-2018-0777; Product Identifier
2018-NE-28-AD.

(a) Effective Date

This AD is effective September 24, 2018.

(b) Affected ADs
None.
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(c) Applicability

This AD applies to all GE GE90-76B,
GE90-77B, GE90-85B, GE90—90B, and GE90—
94B turbofan engines with full authority
digital engine control (FADEGC) software,
version 9.3.2.4 or earlier, installed.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7230, Turbine Engine Compressor
Section.

(e) Unsafe Condition

This AD was prompted by an ice-crystal
icing event that caused damage to both
engines, a single engine stall, and subsequent
engine shutdown. We are issuing this AD to
prevent failure of the high-pressure
compressor (HPC). The unsafe condition, if
not addressed, could result in failure of the
HPC, failure of one or more engines, loss of
thrust control, and loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Within 90 days after the effective date
of this AD, remove FADEC software, version
9.3.2.4 or earlier, from the engine.

(2) Install a FADEC software version
eligible for installation.

(h) Installation Prohibition

Within 90 days after the effective date of
this AD, do not operate any engine with
FADEC software, version 9.3.2.4 or earlier,
installed.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (j) of this AD. You
may email your request to: ANE-AD-AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact John Frost, Aerospace Engineer, ECO
Branch, FAA, 1200 District Avenue,
Burlington, MA, 01803; phone: 781-238—
7756; fax: 781-238-7199; email: john.frost@
faa.gov.

(k) Material Incorporated by Reference

None.

Issued in Burlington, Massachusetts, on
August 30, 2018.

Karen M. Grant,

Acting Manager, Engine and Propeller
Standards Branch, Aircraft Certification
Service.

[FR Doc. 2018-19282 Filed 9-6—18; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2017-1050; Product
Identifier 2017-NE-39-AD; Amendment 39—
19393; AD 2018-18-14]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Deutschland Ltd & Co KG Turbofan
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Rolls-Royce Deutschland Ltd & Co KG
(RRD) BR700-710A2-20 and BR700-
710C4-11 turbofan engines. This AD
was prompted by reports of
deterioration of the intumescent heat
resistant paint system on the electronic
engine controller (EEC) firebox assembly
that was found to be beyond acceptable
limits. This AD requires replacement of
affected EEC firebox assembly parts
with improved parts, which have a more
durable paint system. We are issuing
this AD to address the unsafe condition
on these products.

DATES: This AD becomes effective
October 12, 2018.

ADDRESSES: For service information
identified in this final rule, contact
Rolls-Royce Deutschland Ltd & Co KG,
Eschenweg 11, Dahlewitz, 15827
Blankenfelde-Mahlow, Germany; phone:
+49 (0) 33 7086 2673; fax: +49 (0) 33
7086 3276. You may view this service
information at the FAA, Engine &
Propeller Standards Branch, 1200
District Avenue, Burlington, MA, 01803.
For information on the availability of
this material at the FAA, call 781-238-
7759. It is also available on the internet
at http://www.regulations.gov by
searching for and locating Docket No.
FAA-2017-1050.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—

1050; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
mandatory continuing airworthiness
information (MCAI), the regulatory
evaluation, any comments received, and
other information. The address for
Docket Operations (phone: 800-647—
5527) is U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC, 20590.
FOR FURTHER INFORMATION CONTACT:
Barbara Caufield, Aerospace Engineer,
ECO Branch, FAA, 1200 District
Avenue, Burlington, MA, 01803; phone:
781-238-7146; fax: 781-238-7199;
email: barbara.caufield@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain RRD BR700-710A2-20
and BR700-710C4-11 turbofan engines.
The NPRM published in the Federal
Register on February 12, 2018 (83 FR
5963). The NPRM was prompted by
reports of deterioration of the
intumescent heat resistant paint system
on the EEC firebox assembly that was
found to be beyond acceptable limits.
The NPRM proposed to require
replacement of affected EEC firebox
assembly parts with improved parts,
which have a more durable paint
system. We are issuing this AD to
address the unsafe condition on these
products.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD 2017—
0198, dated October 10, 2017 (referred
to after this as “the MCAI”), to address
the unsafe condition on these products.
The MCAI states:

Occurrences were reported where
deterioration of an Electronic Engine
Controller (EEC) firebox assembly
intumescent heat resistant paint system was
found to be beyond acceptable limits.
Subsequent investigation determined that
lack of paint adhesion, due to incorrect
surface preparation during manufacturing,
had caused this deterioration.

This condition, if not corrected, could
reduce the fire protection capability of the
EEC firebox, possibly leading to reduced
control of an engine during engine fire,
engine overspeed and release of high-energy
debris, resulting in damage to, and/or
reduced control of, the aeroplane.

To address this potential unsafe condition,
RRD issued Alert SB SB-BR700-73—
A101977, SB-BR700-73—-A101981 and SB—
BR700-73—-A101985 to provide modification
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instructions introducing improved new or
reworked EEC firebox assembly parts, which
have a more durable paint system.

For the reason described above, this AD
requires replacement of affected EEC firebox
assembly parts with improved parts.

You may obtain further information
by examining the MCAI in the AD
docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
1050.

Comments

We gave the public the opportunity to
participate in developing this final rule.
The following presents the comment
received on the NPRM and the FAA’s
response to this comment.

Request To Revise Compliance Time

RRD requested that we align the
compliance time of this AD with EASA
AD 2017-0198, dated October 10, 2017,
and RRD Alert Service Bulletins (ASBs)
SB-BR700-73—-A101977, SB-BR700-
73—-A101981 and SB-BR700-73—
A101985. RRD suggested that we revise

the compliance time of the FAA AD to
meet the end date of the RRD ASBs,
which is January 31, 2021.

We agree. The proposed compliance
time of 6 months in the NPRM was an
error. We revised the compliance time
for performance of the required actions
of this AD to a timeframe consistent
with the EASA AD and the RRD ASBs.
The revised compliance time requires
performance of the required actions
within 28 months after the effective date
of this AD.

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting this
final rule with the change described
previously and minor editorial changes.
We have determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

ESTIMATED COSTS

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.

Related Service Information

We reviewed RRD ASB SB-BR700—
73—-A101977, Revision 3, dated July 10,
2017; RRD ASB SB-BR700-73—
A101981, Revision 3, dated July 10,
2017; and RRD ASB SB-BR700-73—
A101985, Revision 3, dated July 10,
2017. The service information describes
procedures for installing new or
reworked EEC firebox assembly parts for
BR700-710A2-20 and BR700-710C4-11
turbofan engines, which includes
BR700-710C4-11/10 turbofan engines.

Costs of Compliance

We estimate that this AD affects 842
engines installed on airplanes of U.S.
registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
EEC firebox assembly replacement ............... 2.5 work-hours x $85 per hour = $212.50 ..... $4,900 $5,112.50 $4,304,725

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition

period, the Executive Director has
delegated the authority to issue ADs
applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2018-18-14 Rolls-Royce Deutschland Ltd &
Co KG (Type Certificate previously held
by Rolls-Royce Deutschland GmbH,
formerly BMW Rolls-Royce GmbH):
Amendment 39-19393; Docket No.
FAA-2017-1050; Product Identifier
2017-NE-39-AD.

(a) Effective Date
This AD is effective October 12, 2018.
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(b) Affected ADs

None.

(c) Applicability

This AD applies to:

(1) Rolls-Royce Deutschland Ltd & Co KG
(RRD) BR700-710A2-20 turbofan engines
with any electronic engine controller (EEC)
firebox assembly installed, with any of the
following component part numbers (P/Ns):
FW42888, FW42886, FW38590, FW38591, or
FW58255.

(2) RRD BR700-710C4-11 turbofan engines
with any EEC firebox assembly installed,
with any of the following component P/Ns:
FW38504, FW38503, FW38590, FW38591, or
FW58255.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7600, Engine Controls.

(e) Unsafe Condition

This AD was prompted by reports of
deterioration of the intumescent heat
resistant paint system on the EEC firebox
assembly that was found to be beyond
acceptable limits. We are issuing this AD to
prevent failure of the EEC. The unsafe
condition, if not addressed, could result in
failure of the EEC, loss of engine thrust
control, and reduced control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Within 28 months after the effective
date of this AD, perform the following:

(i) For RRD BR700-710A2-20 engines,
remove from service the EEC firebox
assembly components with P/N FW42888,
FW42886, FW38590, FW38591, and
FW58255, and replace with parts eligible for
installation.

(ii) For RRD BR700-710C4—-11 engines,
remove from service the EEC firebox
assembly components with P/N FW38504,
FW38503, FW38590, FW38591, and
FW58255, and replace with parts eligible for
installation.

(2) Reserved.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (i)(1) of this AD. You
may email your request to: ANE-AD-AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) Related Information

(1) For more information about this AD,
contact Barbara Caufield, Aerospace
Engineer, ECO Branch, FAA, 1200 District
Avenue, Burlington, MA, 01803; phone: 781—
238-7146; fax: 781-238-7199; email:
barbara.caufield@faa.gov.

(2) Refer to EASA AD No. 2017-0198,
dated October 10, 2017, for more
information. You may examine the EASA AD
in the AD docket on the internet at http://
www.regulations.gov by searching for and
locating it in Docket No. FAA-2017-1050.

(j) Material Incorporated by Reference
None.
Issued in Burlington, Massachusetts, on
August 30, 2018.
Karen M. Grant,

Acting Manager, Engine and Propeller
Standards Branch, Aircraft Certification
Service.

[FR Doc. 2018-19365 Filed 9-6—18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2018-0770; Amendment
No. 71-50]

RIN 2120-AA66
Airspace Designations; Incorporation
by Reference

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, correction.

SUMMARY: This action corrects a final
rule published in the Federal Register
of August 28, 2018, that amends Title 14
Code of Federal Regulations (14 CFR)
part 71 relating to airspace designations
to reflect the approval by the Director of
the Federal Register of the incorporation
by reference of FAA Order 7400.11C,
Airspace Designations and Reporting
Points. This action corrects the Airspace
Designations and Reporting Points,
signature date from August 8, 2017, to
August 13, 2018.

DATES: These regulations are effective
September 15, 2018, through September
15, 2019. The incorporation by reference
of FAA Order 7400.11C is approved by
the Director of the Federal Register as of
September 15, 2018, through September
15, 2019.

FOR FURTHER INFORMATION CONTACT:
Sarah A. Combs, Airspace Policy Group,
Office of Airspace Services, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267—8783.

SUPPLEMENTARY INFORMATION:

History

The FAA published a final rule in the
Federal Register (83 FR 43759; August
28, 2018) for Docket No. FAA—2018—
0770 amending Title 14 Code of Federal
Regulations (14 CFR) part 71 relating to
airspace designations to reflect the
approval by the Director of the Federal
Register of the incorporation by
reference of FAA Order 7400.11C,
Airspace Designations and Reporting
Points. Subsequent to publication, the
FAA found that the signature date for
the FAA Order 7400.11C, Airspace
Designations and Reporting Points,
under the Availability and Summary of
Documents for Incorporation by
Reference section is incorrect. This
action corrects the date from August 8,
2017 to August 13, 2018.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, Airspace
Designations; Incorporation by
Reference, published in the Federal
Register of August 28, 2018 (83 FR
43756), FR Doc. 2018-18507, is
corrected as follows:

§71.1 [Amended]

m On page 43756, column 3, line 43,
under Availability and Summary of
Documents for Incorporation by
Reference remove “August 8, 2017” and
add in its place “August 13, 2018, and
on page 43757, row 1, line 48, remove
“August 8, 2018” and add in its place
“August 13, 2018”.

Issued in Washington, DC, on August 29,
2018.
Scott M. Rosenbloom,
Acting Manager, Airspace Policy Group.
[FR Doc. 2018-19349 Filed 9-6—18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2018-0219; Airspace
Docket No. 17-AGL-23]

RIN 2120-AA66

Amendment of Air Traffic Service
(ATS) Routes in the Vicinity of Mattoon
and Charleston, IL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies two VHF
Omnidirectional Range (VOR) Federal
airways (V-72 and V—429) in the
vicinity of Mattoon and Charleston, IL.
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The FAA is taking this action due to the
planned decommissioning of the
Mattoon, IL, VOR/Distance Measuring
Equipment (VOR/DME) navigation aid
(NAVAID), which provides navigation
guidance for portions of the affected
ATS routes. The Mattoon VOR is being
decommissioned in support of the
FAA’s VOR Minimum Operational
Network (MON) program.

DATES: Effective date 0901 UTC,
November 8, 2018. The Director of the
Federal Register approves this
incorporation by reference action under
Title 1, Code of Federal Regulations,
part 51, subject to the annual revision of
FAA Order 7400.11 and publication of
conforming amendments.

ADDRESSES: FAA Order 7400.11B,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11B at NARA, call (202)
741-6030, or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Colby Abbott, Airspace Policy Group,
Office of Airspace Services, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267—-8783.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
support the route structure in the
Mattoon and Charleston, IL, area as

necessary to preserve the safe and
efficient flow of air traffic within the
National Airspace System (NAS).

History

The FAA published a notice of
proposed rulemaking in the Federal
Register for Docket No. FAA-2018-0219
(83 FR 12883; March 26, 2018) to amend
VOR Federal airways V-72 and V-429
due to the planned decommissioning of
the Mattoon, IL, VOR. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal. One
comment was received from the Illinois
Department of Transportation (IDOT).

In their comment, IDOT
recommended the FAA amend the
V-429 airway segment between the
Bible Grove, IL, VOR/Tactical Air
Navigation (VORTAC), Mattoon, IL,
VOR/DME, and Champaign, IL,
VORTAC by establishing a segment
running directly between the Bible
Grove VORTAC and Champaign
VORTAC. They argued the
discontinuity of the FAA proposal to
remove the V—-429 airway segment
between the Bible Grove and
Champaign VORTACs does not make
effective use of the airspace in the area.
In support of their recommendation,
they noted the Bible Grove and
Champaign VORTAG:s are located 68
nautical miles (NM) apart and
establishing an airway segment between
the two NAVAIDs is within the
associated standard service volume (40
NM each) with a total segment service
volume of 80 NM.

In support of Next Generation Air
Transportation System (NextGen)
initiatives aimed at modernizing the
NAS to make flying safer, more efficient,
and more predictable, the FAA is
working to reduce the NAS dependency
on its conventional navigational
infrastructure and transition to a
performance based navigation (PBN)
infrastructure. To that end, as part of a
NAS Efficient Streamlined Services
Initiative, the VOR MON program is
working to gradually reduce the number
of conventional legacy NAVAIDs while
more efficient PBN area navigation
(RNAYV) air traffic service (ATS) routes
and procedures are being implemented
throughout the NAS. As such, the FAA’s
goal is to provide additional RNAV ATS
routes, point-to-point navigation where
operationally beneficial, and to remove
most conventional ATS routes, except
where needed in mountainous regions
and areas without radar coverage.

As noted in the NPRM, the FAA
identified available mitigations to
overcome the proposed gaps in the
V-72 and V-429 ATS routes. Instrument

flight rules (IFR) traffic could use
adjacent VOR Federal airways
(including V-5, V-7, V-69, V-171,
V-191, V-192, V-262, and V-586) to
circumnavigate the affected area; file
point to point through the affected area
using fixes that will remain in place; or
receive air traffic control (ATC) radar
vectors through the area. And, visual
flight rules (VFR) pilots who elect to
navigate via V-72 and V—429 through
the affected area could also take
advantage of the adjacent VOR Federal
airways or ATC services. Additionally,
the FAA planned to retain the Mattoon
DME facility, charted as a DME facility,
using the existing “MTO” three-letter
identifier.

In consideration of IDOT’s
recommendation, the FAA agrees that
amending V-429 by establishing an
airway segment directly between the
Bible Grove and Champaign legacy
VORTAGs would continue to provide an
uninterrupted, conventional ATS route
between the Cape Girardeau, MO, VOR/
DME and Joliet, IL, VORTAC. However,
the FAA also notes that IDOT’s
recommendation does not support the
FAA’s NextGen efforts to modernize the
NAS and that the mitigations identified
in the NPRM provide alternatives for
pilots to overcome and navigate through
the ATS route gaps in the Charleston
and Mattoon area that are successfully
used in other parts of the NAS. As such,
the FAA is moving forward with the
ATS route amendments as proposed in
the NPRM.

Although the determination is to
proceed with the amendments to V-72
and V-429 addressed in the NPRM, the
FAA is in the planning stages for
establishing a PBN area navigation
(RNAV) T-route that closely mirrors the
ATS route segment recommended by
IDOT, beginning near the Bible Grove
VORTAC and proceeding northbound to
near the Champaign VORTAC. Once all
the coordination and development
actions for establishing that RNAV T-
route are completed, the FAA will
propose the new T-route in a separate
rulemaking action.

VOR Federal airways are published in
paragraph 6010(a) of FAA Order
7400.11B dated August 3, 2017, and
effective September 15, 2017, which is
incorporated by reference in 14 CFR
71.1. The VOR Federal airways listed in
this document will be subsequently
published in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11B, Airspace Designations and
Reporting Points, dated August 3, 2017,
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and effective September 15, 2017. FAA
Order 7400.11B is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11B lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

The FAA is amending Title 14, Code
of Federal Regulations (14 CFR) part 71
by modifying the descriptions of VOR
Federal airways V-72 and V-429 due to
the planned decommissioning of the
Mattoon, IL, VOR. The VOR Federal
airway changes are described below.

V-72: V=72 extends between the
Razorback, AR, VOR/Tactical Air
Navigation (VORTAC) and the
Bloomington, IL, VOR/DME. The airway
segment between the Bible Grove, IL,
VORTAC and the Bloomington, IL,
VOR/DME is removed. The unaffected
portions of the existing airway remain
as charted.

V—429: V-429 extends between the
Cape Girardeau, MO, VOR/DME and the
Joliet, IL, VORTAC. The airway segment
between the Bible Grove, IL, VORTAC
and the Champaign, IL, VORTAC is
removed. The unaffected portions of the
existing airway remain as charted.

All radials in the route descriptions
below are unchanged and stated in True
degrees.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action of modifying VOR Federal
airways V-72 and V—429 in the vicinity
of Mattoon and Charleston, IL, qualifies
for categorical exclusion under the
National Environmental Policy Act, 42
U.S.C. 4321, and its implementing
regulations at 40 CFR part 1500, and in

accordance with FAA Order 1050.1F,
Environmental Impacts: Policies and
Procedures, paragraph 5-6.5a, which
categorically excludes from further
environmental impact review
rulemaking actions that designate or
modify classes of airspace areas,
airways, routes, and reporting points
(see 14 CFR part 71, Designation of
Class A, B, C, D, and E Airspace Areas;
Air Traffic Service Routes; and
Reporting Points). As such, this action
is not expected to result in any
potentially significant environmental
impacts. In accordance with FAA Order
1050.1F, paragraph 5-2 regarding
Extraordinary Circumstances, the FAA
has reviewed this action for factors and
circumstances in which a normally
categorically excluded action may have
a significant environmental impact
requiring further analysis. The FAA has
determined that no extraordinary
circumstances exist that warrant
preparation of an environmental
assessment or environmental impact
study.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11B,
Airspace Designations and Reporting
Points, dated August 3, 2017 and
effective September 15, 2017, is
amended as follows:

Paragraph 6010(a) Domestic VOR Federal

Airways.
* * * * *
V-72 [Amended]

From Razorback, AR; Dogwood, MO; INT
Dogwood 058° and Maples, MO, 236° radials;
Maples; Farmington, MO; Centralia, IL; to
Bible Grove, IL.

* * * * *

V-429 [Amended]

From Cape Girardeau, MO; Marion, IL; INT
Marion 011° and Bible Grove, IL, 207°

radials; to Bible Grove. From Champaign, IL;
Roberts, IL; to Joliet, IL.

Issued in Washington, DC, on August 29,
2018.
Scott M. Rosenbloom,
Acting Manager, Airspace Policy Group.
[FR Doc. 2018-19347 Filed 9-6—18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2018-0821]
RIN 1625-AA08

Special Local Regulation; Upper
Mississippi River, St. Paul, MN

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary special local
regulation for the navigable waters of
the Upper Mississippi River from Mile
Marker (MM) 846 to MM 847. The
special local regulation is necessary to
protect event participants, spectators,
and vessels transiting the area from
potential hazards during the WCCO-TV
Pulling Together marine event. Entry of
vessels or persons into the regulated
area is prohibited unless specifically
authorized by the Captain of the Port
Sector Upper Mississippi River or a
designated representative.

DATES: This rule is effective from 10
a.m. through 5 p.m. on September 8,
2018.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2018—
0821 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Chief Petty Officer Joshua Wilson,
Sector Upper Mississippi River,
Waterways Management Division, U.S.
Coast Guard; telephone 314-269-2548,
email Joshua.A.Wilson@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port Sector Upper
Mississippi River

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking
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II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(3)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it
would be impracticable. This rule must
be established by September 8, 2018 and
we lack sufficient time to provide a
reasonable comment period and then
consider those comments before issuing
the rule. The NPRM process would
delay the establishment of the
temporary special local regulation until
after the scheduled date of the event,
which would compromise public safety.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to the public
interest because immediate action is
necessary to ensure the safety of event
participants, and persons and vessels
transiting the regulated area.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port Sector Upper
Mississippi River (COTP) has
determined that there are potential
hazards associated with the WCCO-TV
Pulling Together event consisting of a
tug of war competition between teams
on opposing banks of the Upper
Mississippi River between Mile Marker
(MM) 846 and MM 847. This event will
span the entire width of the river,
potentially causing an extra or unusual
hazard to the safety of life on the
navigable waters of the United States.
This rule is necessary to protect event
participants, and persons and vessels
transiting the regulated area during the
event.

IV. Discussion of the Rule

This rule establishes a temporary
special local regulation during the
WCCO-TV Pulling Together event from
10 a.m. until 5 p.m. on September 8,
2018, or until cancelled by the COTP,

whichever occurs first. The regulated
area will cover all navigable waters of
the Upper Mississippi River from MM
846 to MM 847. This special local
regulation is intended to protect the
public from potential navigation
hazards during the event. No person or
vessel is permitted to enter the regulated
area without obtaining permission from
the COTP or a designated
representative. A designated
representative may be a Patrol
Commander (PATCOM). If established,
the PATCOM may be contacted on
VHF-FM Channel 16 by using the call
sign “PATCOM”. The COTP or
designated representative may be
contacted by phone at 314-269-2332 or
VHF-FM Channel 16.

All persons and vessels not registered
with the event sponsor as sponsors or
official patrol vessels are considered
“spectators”. The “official patrol
vessels’” consist of any Coast Guard,
State and local law enforcement, and
sponsor provided vessels assigned or
approved by the COTP to patrol the
regulated area.

Spectator vessels desiring to enter,
transit through or within, or exit the
regulated area may do so only with
permission from the COTP or a
designated representative and, when
permitted by the COTP or a designated
representative, must operate at a
minimum safe navigation speed in a
manner which will not endanger event
participants or other persons or vessels
within the regulated area.

No spectator vessel shall anchor,
block, loiter, or impede the through
transit of event participant or official
patrol vessels in the regulated area
during the effective dates and times,
unless cleared for entry by or through an
official patrol vessel.

Any spectator vessel may anchor
outside the regulated area, but may not
anchor in, block, or loiter in a navigable
channel.

The COTP or designated
representative may forbid and control
the movement of any and all vessels in
the regulated area. When hailed or
signaled by an official patrol vessel, a
vessel shall come to an immediate stop
and comply with the directions given.
Failure to do so may result in expulsion
from the area, a citation for failure to
comply, or both.

The COTP or designated
representative may terminate the event
or the operation of any vessel at any
time it is deemed necessary for the
protection of life or property. The COTP
or a designated representative will
terminate the enforcement of the
temporary special local regulation at the
conclusion of the event.

The COTP or a designated
representative will inform the public of
the enforcement times and the
establishment of a PATCOM for this
regulated area through Broadcast
Notices to Mariners (BNMs), Local
Notices to Mariners (LNMs), and/or
Safety Marine Information Bulletins
(SMIBs), as appropriate.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 13563 (“Improving
Regulation and Regulatory Review”)
and 12866 (‘“Regulatory Planning and
Review’’) direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Executive
Order 13771 (“Reducing Regulation and
Controlling Regulatory Costs’’) directs
agencies to reduce regulation and
control regulatory costs and provides
that “for every one new regulation
issued, at least two prior regulations be
identified for elimination, and that the
cost of planned regulations be prudently
managed and controlled through a
budgeting process.”

The Office of Management and Budget
(OMB) has not designated this rule a
“significant regulatory action,” under
section 3(f) of Executive Order 12866.
Accordingly, OMB has not reviewed it.
As this rule is not a significant
regulatory action, this rule is exempt
from the requirements of Executive
Order 13771. See OMB’s Memorandum
“Guidance Implementing Executive
Order 13771, Titled ‘Reducing
Regulation and Controlling Regulatory
Costs’” (April 5, 2017).This regulatory
action determination is based on the
size, location, and duration for the
temporary special local regulation. The
regulated area will be enforced on a one-
mile stretch of the Upper Mississippi
River for a period of up to seven hours
on one day. Vessel traffic may request
to transit the regulated area by
contacting the COTP or a designated
representative. Moreover, the COTP or a
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designated representative will publish
details of the regulated area in LNMs
and will issue BNMs via VHF-FM
Channel 16 to allow waterways users to
plan accordingly.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the regulated
area may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a temporary special
local regulation that will restrict access
on a one-mile stretch of the Upper
Mississippi River for seven hours on
one day. It is categorically excluded
from further review under paragraph
L61 of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,

Rev. 01. Because this rulemaking is to
establish a temporary special local
regulation for a permitted marine event
that is not located in, proximate to, or
above an area designated
environmentally sensitive by an
environmental agency of the Federal,
State, or local government a Record of
Environmental Consideration (REC) is
not required. Should any detail of this
rule change to such an extent that will
require a REC, a REC will be available
in the docket indicated under
ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Maritime safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 33 CFR 1.05-1.

m 2. Add § 100.T08-0821 to read as
follows:

§100.T08-0821 Special Local Regulation;
Upper Mississippi River, St. Paul, MN.

(a) Location. A temporary special
local regulation is established for the
following area: all navigable waters of
the Upper Mississippi River from Mile
Marker (MM) 846 to MM 847, extending
the entire width of the river.

(b) Effective period. This section will
be enforced from 10 a.m. through 5 p.m.
on September 8, 2018, or until cancelled
by the COTP, whichever occurs first

(c) Regulations. (1) In accordance with
the general regulations in § 100.35 of
this part, entry of vessels or persons into
this regulated area is prohibited unless
specifically authorized by the Captain of
the Port Sector Upper Mississippi River
(COTP) or designated representative. A
designated representative is a
commissioned, warrant, or petty officer
of the U.S. Coast Guard assigned to
units under the operational control of
USCG Sector Upper Mississippi River.
A designated representative may be a
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Patrol Commander (PATCOM). If
established, the PATCOM may be
contacted on VHF-FM Channel 16 by
using the call sign “PATCOM”. The
COTP or designated representative may
be contacted by phone at 314-269-2332
or VHF-FM Channel 16.

(2) All persons and vessels not
registered with the event sponsor as
sponsors or official patrol vessels are
considered ‘“‘spectators”. The “official
patrol vessels” consist of any Coast
Guard, State and local law enforcement,
and sponsor provided vessels assigned
or approved by the COTP to patrol the
regulated area.

(3) Spectator vessels desiring to enter,
transit through or within, or exit the
regulated area may do so only with
permission from the COTP or a
designated representative and, when
permitted by the COTP or a designated
representative, must operate at a
minimum safe navigation speed in a
manner which will not endanger event
participants or other persons or vessels
within the regulated area.

(4) No spectator vessel shall anchor,
block, loiter, or impede the through
transit of event participant or official
patrol vessels in the regulated area
during the effective dates and times,
unless cleared for entry by or through an
official patrol vessel.

(5) Any spectator vessel may anchor
outside the regulated area, but may not
anchor in, block, or loiter in a navigable
channel.

(6) The COTP or designated
representative may forbid and control
the movement of any and all vessels in
the regulated area. When hailed or
signaled by an official patrol vessel, a
vessel shall come to an immediate stop
and comply with the directions given.
Failure to do so may result in expulsion
from the area, a citation for failure to
comply, or both.

(7) The COTP or designated
representative may terminate the event
or the operation of any vessel at any
time it is deemed necessary for the
protection of life or property. The COTP
or a designated representative will
terminate the enforcement of the
temporary special local regulation at the
conclusion of the event.

(d) Informational broadcasts. The
COTP or a designated representative
will inform the public of the
enforcement times and the
establishment of a PATCOM for this
regulated area through Broadcast
Notices to Mariners (BNMs), Local
Notices to Mariners (LNMs), and/or
Safety Marine Information Bulletins
(SMIBs) as appropriate.

Dated: September 4, 2018
R.M. Scott,

Commander, U.S. Coast Guard, Acting
Captain of the Port Sector Upper Mississippi
River.

[FR Doc. 2018—-19448 Filed 9-6-18; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2018-0814]
RIN 1625-AA00

Safety Zone; Perch and Pilsner
Fireworks; Lake Erie, Conneaut, OH

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters within a 210-foot
radius of the fireworks launch site at
500 Erie Street, Conneaut, OH. This
safety zone is needed to restrict vessels
from a portion of Lake Erie during the
Perch and Pilsner Festival fireworks
display. This temporary safety zone is
necessary to protect personnel, vessels,
and the marine environment from the
potential hazards associated with a
fireworks display. Entry of vessels or
persons into this zone is prohibited
unless specifically authorized by the
Captain of the Port Sector Buffalo.
DATES: This rule is effective from 8:15
p-m. until 9:00 p.m. on September 8,
2018.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2018—
0814 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Ryan Junod, Chief of
Waterways Management, U.S. Coast
Guard Marine Safety Unit Cleveland;
telephone 216-937-0124, email
Ryan.S.Junod@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause find that those procedures are
“impracticable, unnecessary, or contrary
to public interest.” Under 5 U.S.C. 553
(b)(B), the Coast Guard finds that good
cause exists for not publishing a notice
of proposed rulemaking (NPRM) with
respect to this rule because the event
sponsor did not submit notice to the
Coast Guard with sufficient time
remaining before the event to publish an
NPRM. Thus, delaying the effective date
of this rule to wait for a comment period
to run would be contrary to the public
interest by inhibiting the Coast Guard’s
ability to protect spectators and vessels
from the hazards associated with a
maritime fireworks display.

Under 5 U.S.C. 553 (d)(3), the Coast
Guard finds that good cause exists for
making this temporary rule effective less
than 30 days after publication in the
Federal Register because doing so
would be impracticable and contrary to
the public interest. Delaying the
effective date would be contrary to the
rule’s objectives of ensuring safety of
life on the navigable waters and
protection of persons and vessels near
the maritime fireworks display.

IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port Buffalo, NY (COTP)
has determined that potential hazards
associated with vessels in the vicinity of
firework displays on September 8, 2018
will be a safety concern for vessels and
spectators within a 210 foot radius of
the launch point of the fireworks. This
rule is needed to protect personnel,
vessels, and the marine environment in
the navigable waters within the safety
zone while the fireworks display is
happening.

IV. Discussion of the Rule

This rule establishes a safety zone
from 8:15 p.m. through 9:00 p.m. on
September 8, 2018. The safety zone will
cover all navigable waters within 210-
foot of the fireworks launch site at
position 41°58’01.64” N, 080°33°38.22"
W, 500 Erie St, Conneaut, OH. No vessel
or person will be permitted to enter the
safety zone without obtaining
permission from the COTP or a
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designated representative. The Captain
of the Port or his designated on-scene
representative may be contacted via
VHF Channel 16.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the conclusion that this rule
is not a significant regulatory action. We
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for a
relatively short time. Also, the safety
zone has been designed to allow vessels
to transit around it. Thus, restrictions on
vessel movement within that particular
area are expected to be minimal. Under
certain conditions, moreover, vessels
may still transit through the safety zone
when permitted by the Captain of the
Port.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal

Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321—-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting one hour that will prohibit
entry within 210-foot radius of the
launch area for the fireworks display. It
is categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. A
Record of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:
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PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0814 to read as
follows:

§165.T09-0814 Safety Zone; Perch and
Pilsner Fireworks; Lake Erie, Conneaut, OH.

(a) Location. This zone will
encompass all U.S waterways within a
210-foot radius of the fireworks launch
site located at position 41°58’01.64” N,
080°33’38.22” W, Conneaut, OH (NAD
83).

(b) Effective and enforcement period.
This regulation is effective and will be
enforced on September 8, 2018 from
8:15 p.m. until 9:00 p.m.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative’ of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: September 4, 2018.
Kenneth E. Blair,

Commander, U.S. Coast Guard, Acting
Captain of the Port Buffalo.

[FR Doc. 2018—-19457 Filed 9-6—18; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2018-0854]
RIN 1625-AA00

Safety Zone; Moonlight on the Bay

Fireworks, Presque Isle Bay, Lake Erie,
Erie, PA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters within a 280-foot
radius of the launch site located at Erie
Sand and Gravel, Presque Isle Bay, Erie,
PA. This safety zone is intended to
restrict vessels from portions of Presque
Isle Bay during the Moonlight on the
Bay fireworks display. This temporary
safety zone is necessary to protect
mariners and vessels from the
navigational hazards associated with a
fireworks display. Entry of vessels or
persons into this zone is prohibited
unless specifically authorized by the
Captain of the Port Buffalo.

DATES: This rule is effective from 9:30
p.m. until 11:00 p.m. on September 7,
2018.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2018—
0854 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LTJG Sean Dolan, Chief
Waterways Management Division, U.S.
Coast Guard; telephone 716-843—-9322,
email D09-SMB-SECBuffalo-WWM@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision

authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
event sponsor did not submit notice to
the Coast Guard with sufficient time
remaining before the event to publish an
NPRM. Delaying the effective date
would be contrary to the rule’s
objectives of enhancing safety of life on
the navigable water and protection of
persons and vessels in vicinity of the
fireworks display.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the rule’s
objectives of enhancing safety of life on
the navigable waters and protection of
persons and vessels in vicinity of the
fireworks display.

IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port Buffalo (COTP) has
determined that a fireworks display
presents significant risks to the public
safety and property. Such hazards
include premature and accidental
detonations, dangerous projectiles, and
falling or burning debris. This rule is
needed to protect personnel, vessels,
and the marine environment in the
navigable waters within the safety zone
while the fireworks display takes place.

IV. Discussion of the Rule

This rule establishes a temporary
safety zone on September 7, 2018, from
9:30 p.m. until 11:00 p.m. The safety
zone will encompass all waters of
Presque Isle Bay, Erie, PA contained
within a 280-foot radius of: 42°08'55.3”
N, 80°04’58.1” W.

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Buffalo or his designated on-scene
representative. The Captain of the Port
or his designated on-scene
representative may be contacted via
VHF Channel 16.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
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Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the conclusion that this rule
is not a significant regulatory action. We
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for a
relatively short time. Also, the safety
zone has been designed to allow vessels
to transit around it. Thus, restrictions on
vessel movement within that particular
area are expected to be minimal. Under
certain conditions, moreover, vessels
may still transit through the safety zone
when permitted by the Captain of the
Port.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in

understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of

their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-43701), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule establishes a
temporary safety zone. It is categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 01. A Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;

Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0854 to read as
follows:
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§165.T09-0854 Safety Zone; Moonlight on
the Bay Fireworks, Presque Isle Bay, Lake
Erie, Erie, PA.

(a) Location. The safety zone will
encompass all waters of Presque Isle
Bay; Erie, PA contained within a 280-
foot radius of: 42°08’55.3” N,
80°04'58.1” W.

(b) Enforcement period. This
regulation will be enforced from 9:30
p-m. until 11:00 p.m. on September 7,
2018.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone must
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: August 30, 2018.
Kenneth E. Blair,

Commander, U.S. Coast Guard, Acting
Captain of the Port Buffalo.

[FR Doc. 2018-19414 Filed 9-6-18; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2018-0856]

RIN 1625-AA00

Safety Zone; PA Municipal Authorities

Annual Conference Fireworks, Presque
Isle Bay, Erie, PA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for

navigable waters within a 280-foot
radius of the launch site located at
Dobbins Landing, Erie, PA. This safety
zone is intended to restrict vessels from
portions of Presque Isle Bay during the
Pennsylvania Municipal Authorities
Annual Conference fireworks display.
This temporary safety zone is necessary
to protect mariners and vessels from the
navigational hazards associated with a
fireworks display. Entry of vessels or
persons into this zone is prohibited
unless specifically authorized by the
Captain of the Port Buffalo.

DATES: This rule is effective from 8:45
p-m. until 9:45 p.m. on September 11,
2018.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2018—
0856 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LTJG Sean Dolan, Chief
Waterways Management Division, U.S.
Coast Guard; telephone 716-843—-9322,
email D09-SMB-SECBuffalo-WWM®@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule due to it being
impracticable and contrary to public
interest. The final details of this event
were not known to the Coast Guard
until there was insufficient time
remaining before the event to publish a
NPRM.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for

making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the rule’s
objectives of enhancing safety of life on
the navigable waters and protection of
persons and vessels in vicinity of the
Pennsylvania Municipal Authorities
Annual Conference fireworks display.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port Buffalo (COTP) has
determined that a fireworks display
presents significant risks to the public
safety and property. Such hazards
include premature and accidental
detonations, dangerous projectiles, and
falling or burning debris. This rule is
needed to protect personnel, vessels,
and the marine environment in the
navigable waters within the safety zone
while the fireworks display takes place.

IV. Discussion of the Rule

This rule establishes a safety zone on
September 11, 2018, from 8:45 p.m.
until 9:45 p.m. The safety zone will
encompass all waters of Presque Isle
Bay; Erie, PA contained within 280-foot
radius of: 42°08’19.87” N, 80°05'29.45”
W.

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Buffalo or his designated on-scene
representative. The Captain of the Port
or his designated on-scene
representative may be contacted via
VHF Channel 16.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.
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This regulatory action determination
is based on the conclusion that this rule
is not a significant regulatory action. We
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for a
relatively short time. Also, the safety
zone has been designed to allow vessels
to transit around it. Thus, restrictions on
vessel movement within that particular
area are expected to be minimal. Under
certain conditions, moreover, vessels
may still transit through the safety zone
when permitted by the Captain of the
Port.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call

1-888—REG-FAIR (1-888—734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not

individually or cumulatively have a
significant effect on the human
environment. This rule establishes a
temporary safety zone. It is categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 01. A Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0856 to read as
follows:

§165.T09-0856 Safety Zone; Pennsylvania
Municipal Authorities Annual Conference
Fireworks Display; Presque Isle Bay, Erie,
PA.

(a) Location. The safety zone will
encompass all waters of Presque Isle
Bay; Erie, PA contained within a 280-
foot radius of: 42°08'19.87” N,
80°05'29.45” W.

(b) Enforcement period. This
regulation will be enforced from 8:45
p-m. until 9:45 p.m. on September 11,
2018.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.
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(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone must
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: August 30, 2018.
Kenneth E. Blair,

Commander, U.S. Coast Guard, Acting
Captain of the Port Buffalo.

[FR Doc. 2018—-19413 Filed 9-6—18; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2017-0280; FRL—9982—
60—Region 5]

Air Plan Approval; Wisconsin; 2017
Revisions to NR 400 and 406

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving certain
changes to the Wisconsin State
Implementation Plan (SIP). This action
relates to changes in Wisconsin’s
construction permit rules as well as the
change in the definition for “emergency
electric generators” in NR 400. This
request for the revision of the SIP was
submitted by the Wisconsin Department
of Natural Resources (WDNR) on May
16, 2017.

DATES: This final rule is effective on
October 9, 2018.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-OAR-2017-0280. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly

available only in hard copy form.
Publicly available docket materials are
available either through
www.regulations.gov or at the
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Rachel
Rineheart, Environmental Engineer, at
(312) 886—7017 before visiting the
Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Rachel Rineheart, Environmental
Engineer, Air Permits Section, Air
Programs Branch (AR18]J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—7017,
rineheart.rachel@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows: is used,
we mean EPA. This supplementary
information section is arranged as
follows:

I. Review of State Submittal

II. What is our response to comments
received on the proposed rulemaking?

III. What action is EPA taking?

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. Review of State Submittal

This final rulemaking addresses the
May 16, 2017 WDNR submittal for a SIP
revision, revising the rules in the
Wisconsin SIP to align them with
Federal requirements. WDNR’s
submittal includes changes to the term
“electric generator,” replacing it with
“restricted internal combustion engine”
as well as other minor language and
administrative changes. Specifically, NR
400.02(136m) replaces the existing
definition of emergency “‘electric
generator” with a definition of
“restricted use internal combustion
engine,” and NR 406.04(1)(w) amends
the exemption language for “emergency
electric generators,” replacing it with an
exemption for “restricted use
reciprocating internal combustion
engines.” NR 406.08(1) and NR 406.10
involve minor changes to language, and
NR 406.11(1) amends procedures for
revoking construction permits. These
changes serve the purpose of aligning
Wisconsin’s definitions with the Federal
definitions.

WDNR is also requesting the removal
of NR 406.16(2)(d) and NR 406.17(3)(e)
from the SIP. These provisions address
the eligibility of coverage under general

and registration construction permits
based on whether the project
constituted a Type 2 action under the
previous chapter NR 150. However, the
current chapter NR 150 was amended
and no longer defines or sets
requirements for Type 2 actions.
Removing these provisions from
Wisconsin’s SIP ensures consistency
with the Wisconsin Environmental
Protection Act (WEPA), and does not
affect consistency with the Clean Air
Act (CAA). It is also consistent with
Section 110(1) of the CAA. Sources
covered under registration and general
permits are still subject to all emission
caps and applicable requirements
contained in those permits.

II. What is our response to comments
received on the proposed rulemaking?

EPA published a direct final rule on
November 7, 2017 (82 FR 51575),
approving Wisconsin’s requested
revisions to the SIP, along with a
proposed rule (82 FR 51594) that
provided a 30-day public comment
period. EPA received two comment
letters during the public comment
process. There were comments on the
proposed approval from Sierra Club and
the Center for Biological Diversity
combined and one comment from an
anonymous commenter. The letter from
the anonymous commenter was dated
December 2, 2017 and the letter from
Sierra Club and the Center for Biological
Diversity was dated December 7, 2017.
Consequently, the direct final rule on
this approval was withdrawn on
December 21, 2017 (82 FR 60545). A
summary of the comments received and
EPA’s response follows.

A. Section 110(1) Determination

Comment 1: The revisions to the prior
exemption for emergency generators are
a relaxation of the SIP and EPA cannot
approve the SIP relaxation without an
analysis that the relaxation will not
interfere with attainment or
maintenance of the National Ambient
Air Quality Standards (NAAQS) or any
other CAA requirement pursuant to
Section 110(1) of the CAA.

EPA Response: Section 110(1) states
“each revision to an implementation
plan submitted by a State under this
chapter shall be adopted by such State
after reasonable notice and public
hearing. The Administrator shall not
approve a revision of a plan if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress (as defined in section 171 of
this title), or any other applicable
requirement of this Act.” Wisconsin has
adequately demonstrated that the
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change in exemption will not interfere
with attainment or maintenance of the
NAAQS. EPA does not interpret section
110(1) to require a full attainment or
maintenance demonstration before any
changes to a SIP may be approved.
Generally, a SIP revision may be
approved under section 110(1) if EPA
finds it will at least preserve status quo
air quality. See Kentucky Resources
Council, Inc. v. EPA, 467 F.3d 986 (6th
Cir. 2006); GHASP v. EPA, No. 06—
61030 (5th Cir. Aug. 13, 2008); see also,
e.g., 70 FR 53, 57 (Jan. 3, 2005), 70 FR
28429, 28430 (May 18, 2005) (proposed
and final rules, upheld in Kentucky
Resources, which discuss EPA’s
interpretation of section 110(1).1

As mentioned in Subsection A, above,
Wisconsin has included two categories
of engines within its definition of
Restricted Use Reciprocating Internal
Combustion Engines (RICE):

(a) One that is operated no more than
200 hours per year and that meets the
definition of emergency stationary RICE
or black start engine in 40 CFR 63.6675.

(b) One that is operated in accordance
with the definition of limited use RICE
in 40 CFR 63.6675.

In order to evaluate whether the air
quality will be maintained despite the
change in definition, we have addressed
the two categories of engines separately.
The first category of engines within the
definition of emergency stationary RICE
or black start engines, as defined in 40
CFR 63.6675, operates no more than 200
hours per year (NR 400.02(136m)(a)).
NR 406.04(1)(w) exempts restricted use
reciprocating internal combustion
engines fueled by gaseous fuels,
gasoline or a clean fuel and which have
a combined electrical output of less than
3000 kilowatts. This is consistent with
the definition and exemption for
emergency electric generators prior to
the revision, which referred to an
electric generator whose purpose is to
provide electricity to a facility if normal
electrical service is interrupted and
which is operated no more than 200
hours per year. The prior exemption
excluded “emergency electric generators
powered by internal combustion
engines which are fueled by gaseous
fuels, gasoline or distillate fuel oil with
an electrical output of less than 3000
kilowatts.” Since the size as well as the
number of operating hours per year of
engines used for emergency purposes
remains the same before and after the
revision, there will be no additional

1Discussed in Utah Approval, Disapproval, and
Promulgation of Air Quality Implementation Plans;
Utah; Revisions to New Source Review Rules, 76 FR
41712 at 41713 (Aug 15, 2011).

impact to air quality as a result of this
revision.

The second category of engine within
Wisconsin’s definition of restricted use
RICE are limited use engines as defined
in 40 CFR 63.6675 that operate less than
100 hours per year (NR
400.02(136m)(b)). We reviewed
information on how the State permitted
limited use RICE prior to the proposed
exemption. Limited use RICE, as
opposed to restricted use RICE, was not
a defined category and these engines
were permitted as stationary RICE with
permit restrictions. However, this
provision in the Wisconsin code
exempting limited use RICE from
obtaining a permit will not result in an
increase in emissions beyond what
would result from construction or
modification of these types of engines
through an individual minor new source
review (NSR) construction permit.
Wisconsin has shown that this permit
exemption is consistent with conditions
that would have been part of a
construction permit under the prior
version of the state regulations.

For example, prior to the exemption,
limited use RICE were included in
permits with a permit limitation or an
operational restriction. The permit may
or may not have included a restriction
in the number of hours. Under the
proposed exemption, however, sources
will need to operate for less than 100
hours per year in order to be eligible for
this exemption, in accordance with 40
CFR 63.6675. Therefore, in some cases,
this provision in the rule may be more
protective of air quality than an
individual permit. An increase in the
hours of operation to over 100 hours per
year will make the source ineligible for
this exemption, as per the definition of
limited use engines. Further, an increase
to 100 hours per year or greater will
make the source subject to the
requirements under the Federal
National Emission Standards for
Hazardous Air Pollutants (NESHAP). An
exemption from obtaining a permit does
not relieve the source from having to
comply with the NESHAP. Therefore,
the NESHAP acts as a backstop to
ensure emissions from these engines are
controlled. As mentioned above, EPA
may approve a SIP revision under
section 110(1) if EPA finds it will at least
preserve status quo air quality. Kentucky
Resources, supra.

B. Aligning With Federal Requirements

Comment 1: “It is unclear what
Federal requirements or Federal
program EPA is referencing throughout
this notice”.

EPA response: In this action, EPA is
referring to the Federal definition of

RICE under 40 CFR 63.6675. The
Federal regulations do not specifically
define emergency generators. 40 CFR
63.6675 defines internal combustion
engines that are used for emergency
purposes. WDNR’s revised definition
conforms to the Federal definition of
internal combustion engines used for
emergency purposes.

EPA does not find the need to re-
propose this action, since commenters
had adequate notice of these Federal
requirements. The Federal citation is
clearly mentioned in Wisconsin’s
revised definition of RICE under NR
400.02(136m).

Comment 2: The Federal NESHAPs
are not the same program as the NSR
program and are not designed to meet
the same goals. Thus EPA’s statement
that these changes “‘serve the purpose of
aligning the state and Federal
regulations” is not grounded in the
CAA.

EPA response: EPA understands that
NESHAPs and the NSR program are
different programs, but that does not
eliminate the value in aligning state and
Federal regulations. Consistency among
state and Federal regulatory
requirements, whether from the same or
different programs, is valuable to
achieve goals such as simplifying
applicability and regulatory
requirements and promoting
compliance. Such alignment need not
be mandated by the CAA to add such
value, and EPA and states need only
assure that an alignment of state and
Federal requirements across programs is
not inconsistent with the CAA
requirements for either program. The
revisions approved in this action pass
this test.

Further, this action is only aligning
Wisconsin’s definitions with the Federal
definitions, thereby aligning permitting
exemptions with certain NESHAP
exemptions. The revision does not
attempt to align the regulatory
requirements or the pollutants
addressed by these programs in a
manner that is inconsistent with the
CAA requirements for either program.

C. Exclusions From Modifications, NR
406.04(4)(e)

The Wisconsin Code NR 406.04(4) has
provisions that exclude certain types of
changes from constituting a
modification. The purpose of these
exclusions is to minimize the
administrative and economic burdens
on both the agency and low emitting
sources without sacrificing
environmental protection. NR
406.04(4)(e) excludes from the
definition of modification sources that
increase their hours of operation if: (1)
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The increase is not prohibited by any
permit, plan approval or special order
applicable to the source; and (2) the
increase will not cause or exacerbate the
violation of an ambient air quality
standard or ambient air increment or
violate an emission limit.

Comment 1: The exemption in NR
406.04(1)(w), when considered in
conjunction with the existing
exemptions under NR 406.04(4)(e),
could allow the construction of a
stationary reciprocating internal
combustion engine without a permit
that could ultimately be allowed to
operate 8760 hours per year with no
construction permit being issued prior
to review.

EPA response: 40 CFR 51.160 requires
that a SIP set forth legally enforceable
procedures that enable the permitting
authority to determine whether the
source is in violation of applicable
portions of the control strategy or would
result in an interference with the
attainment or maintenance of a NAAQS.
The exemption in NR 406.04(1)(w)
exempts restricted use RICE that (1)
operated no more than 200 hours per
year and meet the definition of
emergency stationary RICE in 40 CFR
63.6675; or (2) are operated in
accordance with the definition of
limited use RICE in 40 CFR 63.6675, i.e.
RICE that is operated no more than 100
hours per year. An increase in hours of
operation above these thresholds, as
applicable, will cause the source to no
longer qualify for the permit exemption
and will thereby result in a SIP
violation. Further, the exemption in NR
406.04(1)(w)2. requires that records be
kept of total hours the engines operate
each year to verify that the units
continue to meet the criteria for an
exemption.

D. Air Quality Analysis

Comment 1: Wisconsin’s exemption
could apply to generators used for peak
shaving. Peaking units typically go
through frequent startups and
shutdowns and thus could have
disproportionately high emissions on a
short-term basis despite the limited
operating hours per year. EPA must
require a worst case evaluation of
impacts on the NAAQS—particularly
the 1-hour SO, and 1-hour NO2
NAAQS.

EPA response: WDNR’s definition of
restricted use RICE mirrors the Federal
definition of emergency stationary RICE
in 40 CFR 63.6675. This definition,
while allowing an engine to operate for
up to 50 hours per year for non-
emergency purposes, clearly precludes
the source from using the engines for
“. . . peak shaving or non-emergency

demand response, or to generate income
for a facility to an electric grid or
otherwise supply power as part of a
financial arrangement with another
entity.” Prior to adopting the proposed
definition, Wisconsin did not have a
category called “limited-use” engines.
An engine could either be operated as
a “limited-use” engine by restricting the
number of operating hours through a
permit, or have permit limits based on
its usage. Engines that had restrictions
on the number of operating hours were
required to maintain records of the
number of hours they operate, with no
further requirements. Under the revised
regulation, operating hours equal to or
greater than the applicable thresholds
under the definition will trigger a
permit requirement and the
requirements of Wisconsin’s minor
source permit program. These
permitting requirements include an
analysis of the impact on ambient air
quality. Moreover, an increase in the
number of hours will trigger
requirements under the NESHAP. As
discussed above in the context of
section 110(1), EPA has conducted an
evaluation sufficient to support the
conclusion that the approved changes
will preserve the status quo air quality.

III. What action is EPA taking?

EPA is approving the requested
revisions to WDNR’s SIP. Specifically
EPA is approving revisions to
Wisconsin rules NR 400.02(136m), NR
406.04(1)(w), NR 406.08(1), NR 406.10
and NR 406.11(1). EPA is also approving
the removal of NR 406.16(2)(d) and NR
406.17(3)(e) from the SIP.

IV. Incorporation by Reference

In this document, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of the Wisconsin
Regulations described in the
amendments to 40 CFR part 52 set forth
below. EPA has made, and will continue
to make, these documents generally
available through www.regulations.gov
and at the EPA Region 5 Office (please
contact the person identified in the “For
Further Information Contact” section of
this preamble for more information).

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,

provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
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Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 6, 2018. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: August 8, 2018.

Cathy Stepp,
Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
m 2. Section 52.2570 is amended by
revising paragraph (c)(113)(i)(D), and by
adding paragraph (c)(137) to read as
follows:

§52.2570 Identification of plan.
* * * * *

(C) * x %

(113) * % %

(i) * *x %

(D) NR 400.02(73m) and (131m),
406.02(1) and (2), 406.04(2m), NR
406.11(1)(g)(1), 406.11(3), 406.16,
406.17, 406.18, 407.02(3m), 407.105,
407.107, 407.14 Note, 407.14(4)(c),

407.15(8)(a) and 410.03(1)(a)(6) and (7)
as created and published in the
(Wisconsin) Register, August 2005, No.
596, effective September 1, 2005.
Sections NR 406.16(2)(d) and NR
406.17(3)(e) were repealed in 2015 and
are removed without replacement; see
paragraph (c)(137) of this section.

* * * * *

(137) On May 16, 2017, the Wisconsin
Department of Natural Resources
submitted a request to revise
Wisconsin’s air permitting rules NR
400.02(136m), NR 406.04(1)(w), NR
406.08(1), NR 406.10 and NR 406.11(1).
These revisions replace the existing
definition of “‘emergency electric
generator” with the Federal definition of
“restricted internal combustion engine”,
amends procedures for revoking
construction permits and include minor
language changes and other
administrative updates. Wisconsin has
also requested to remove from the SIP
NR 406.16(2)(d) and NR 406.17(3)(e),
provisions affecting eligibility of
coverage under general and registration
construction permits, previously
approved in paragraph (c)(113) of this
section. This action ensures consistency
with Wisconsin Environmental
Protection Act (WEPA) laws.

(i) Incorporation by reference.

(A) Wisconsin Administrative Code,
NR 400.02(136m) as published in the
Wisconsin Administrative Register
November 2015 No. 719, effective
December 1, 2015.

(B) Wisconsin Administrative Code,
NR 406.04(1)(w), NR 406.08(1), NR
406.10 and NR 406.11(1) as published in
the Wisconsin Administrative Register
November 2015 No. 719, effective
December 1, 2015.

[FR Doc. 2018-19161 Filed 9-6-18; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2017-0399; FRL-9983—
33—Region 3]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Nonattainment New Source Review
Requirements for the 2008 8-Hour
Ozone Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a revision to
the Commonwealth of Virginia’s state

implementation plan (SIP). The revision

is in response to EPA’s February 3, 2017
Findings of Failure to Submit for
various requirements relating to the
2008 8-hour ozone national ambient air
quality standards (NAAQS). This SIP
revision is specific to nonattainment
new source review (NNSR)
requirements. EPA is approving this
revision in accordance with the
requirements of the Clean Air Act
(CAA).

DATES: This final rule is effective on
October 9, 2018.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-0OAR-2017-0399. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through http://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
David Talley, (215) 814-2117, or by
email at talley.david@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On April 4, 2018 (83 FR 14386), EPA
published a notice of proposed
rulemaking (NPR) for the
Commonwealth of Virginia. In the NPR,
EPA proposed approval of the SIP
submitted in response to EPA’s final
2008 8-hour ozone NAAQS Findings of
Failure to Submit for NNSR
requirements. See 82 FR 9158 (February
3, 2017). Specifically, Virginia is
certifying that its existing NNSR
program, covering the Washington, DC
nonattainment area (which includes
Alexandria City, Arlington County,
Fairfax County, Fairfax City, Falls
Church City, Loudoun County,
Manassas City, Manassas Park City, and
Prince William County in Virginia)
(hereafter, Washington, DC
Nonattainment Area) for the 2008 8-
hour ozone NAAQS, is at least as
stringent as the requirements at 40 CFR
51.165, as amended by the final rule
entitled “Implementation of the 2008
National Ambient Air Quality Standards
for Ozone: State Implementation Plan
Requirements” (SIP Requirements Rule),


https://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:talley.david@epa.gov

45352

Federal Register/Vol. 83, No. 174/Friday, September 7, 2018/Rules and Regulations

for ozone and its precursors.! See 80 FR
12264 (March 6, 2015). The formal SIP
revision was submitted by the Virginia
Department of Environmental Quality
(VADEQ) on behalf of the
Commonwealth of Virginia on May 11,
2017.

On March 12, 2008, EPA promulgated
a revised 8-hour ozone NAAQS of 0.075
parts per million (ppm). See 73 FR
16436 (March 27, 2008). Under EPA’s
regulations at 40 CFR 50.15, the 2008 8-
hour ozone NAAQS is attained when
the three-year average of the annual
fourth-highest daily maximum 8-hour
average ambient air quality ozone
concentration is less than or equal to
0.075 ppm.

Upon promulgation of a new or
revised NAAQS, the CAA requires EPA
to designate as nonattainment any area
that is violating the NAAQS based on
the three most recent years of ambient
air quality data available at the
conclusion of the designation process.
The Washington, DC Nonattainment
Area was classified as a marginal
nonattainment area for the 2008 8-hour
ozone NAAQS on May 21, 2012
(effective July 20, 2012) using 2008—
2010 ambient air quality data. See 77 FR
30088. On March 6, 2015, EPA issued
the final SIP Requirements Rule, which
establishes the requirements that state,
tribal, and local air quality management
agencies must meet as they develop
implementation plans for areas where
air quality exceeds the 2008 8-hour
ozone NAAQS. See 80 FR 12264. Areas
that were designated as marginal ozone
nonattainment areas were required to
attain the 2008 8-hour ozone NAAQS no
later than July 20, 2015, based on 2012—
2014 monitoring data. The Washington,
DC Nonattainment Area did not attain
the 2008 8-hour ozone NAAQS by July
20, 2015; however, this area did meet
the CAA section 181(a)(5) criteria, as

1The SIP Requirements Rule addresses a range of
nonattainment area SIP requirements for the 2008
8-hour ozone NAAQS, including requirements
pertaining to attainment demonstrations, reasonable
further progress (RFP), reasonably available control
technology, reasonably available control measures,
major new source review, emission inventories, and
the timing of SIP submissions and of compliance
with emission control measures in the SIP. The rule
also revokes the 1997 ozone NAAQS and
establishes anti-backsliding requirements. On
February 16, 2018, the United States Court of
Appeals for the District of Columbia Gircuit (D.C.
Circuit) issued an opinion granting a number of
challenges to the EPA’s SIP Requirements Rule.
South Coast Air Quality Mgmt. Dist. v. EPA, 882
F.3d 1138 (D.C. Cir. 2018). Specifically, as relevant
here, the Court vacated the “redesignation
substitute’”” provision in the implementation rule,
which allowed states a way to satisfy anti-
backsliding requirements for revoked standards.
EPA and South Coast Air Quality Management
District filed petitions for rehearing and those
petitions are pending before the Court.

interpreted in 40 CFR 51.1107, for a
one-year attainment date extension. See
81 FR 26697 (May 4, 2016). Therefore,
on April 11, 2016, the EPA
Administrator signed a final rule
extending the Washington, DC
Nonattainment Area 2008 8-hour ozone
NAAQS attainment date from July 20,
2015 to July 20, 2016.2

Based on initial nonattainment
designations for the 2008 8-hour ozone
standard, as well as the March 6, 2015
final SIP Requirements Rule, Virginia
was required to develop a SIP revision
addressing certain CAA requirements
for the Washington, DC Nonattainment
Area, and submit to EPA a NNSR
Certification SIP or SIP revision no later
than 36 months after the effective date
of area designations for the 2008 8-hour
ozone NAAQS (i.e., July 20, 2015).3 See
80 FR 12264 (March 6, 2015). EPA is
proposing to approve Virginia’s May 11,
2017 NNSR Certification SIP revision.
EPA’s analysis of how this SIP revision
addresses the NNSR requirements for
the 2008 8-hour ozone NAAQS is
provided in Section II.

II. Summary of SIP Revision and EPA
Analysis

This rulemaking action is specific to
Virginia’s NNSR requirements. NNSR is
a preconstruction review permit
program that applies to new major
stationary sources or major
modifications at existing sources located
in a nonattainment area.* The specific
NNSR requirements for the 2008 8-hour
ozone NAAQS are located in 40 CFR
51.160-165. As set forth in the SIP
Requirements Rule, for each
nonattainment area, a NNSR plan or
plan revision was due no later than 36
months after the effective date of area
designations for the 2008 8-hour ozone
standard (i.e., July 20, 2015).5

2EPA finalized approval of a Determination of
Attainment (DOA) for the 2008 8-hour ozone
NAAQS for the Washington, DC Nonattainment
Area on November 14, 2017. This final action was
based on complete, certified, and quality assured
ambient air quality monitoring data for the 2013—
2015 monitoring period. See 82 FR 52651
(November 14, 2017). It should be noted that a DOA
does not alleviate the need for Virginia to certify
that their existing SIP approved NNSR program is
as stringent as the requirements at 40 CFR 51.165,
as NNSR applies in nonattainment areas until an
area has been redesignated to attainment.

3 Neither Virginia’s obligation to submit the
NNSR Certification SIP nor the requirements
governing that submission were affected by the D.C.
Circuit’s February 16, 2018 decision on portions of
the SIP Requirements Rule in South Coast Air
Quality Mgmt. Dist. v. EPA.

4 See CAA sections 172(c)(5), 173 and 182.

5 With respect to states with nonattainment areas
subject to a finding of failure to submit NNSR SIP
revisions, such revisions would no longer be
required if the area were redesignated to attainment.
The CAA’s prevention of significant deterioration

The minimum SIP requirements for
NNSR permitting programs for the 2008
8-hour ozone NAAQS are located in 40
CFR 51.165. See 40 CFR 51.1114. These
NNSR program requirements include
those promulgated in the ‘“Phase 2
Rule” implementing the 1997 8-hour
ozone NAAQS (75 FR 71018 (November
29, 2005)) and the SIP Requirements
Rule implementing the 2008 8-hour
ozone NAAQS. Under the Phase 2 Rule,
the SIP for each ozone nonattainment
area must contain NNSR provisions
that: Set major source thresholds for
oxides of nitrogen (NOx) and volatile
organic compounds (VOC) pursuant to
40 CFR 51.165(a)(1)(iv)(A)(1)(i)-(iv) and
(2); classify physical changes as a major
source if the change would constitute a
major source by itself pursuant to 40
CFR 51.165(a)(1)(iv)(A)(3); consider any
significant net emissions increase of
NOx as a significant net emissions
increase for ozone pursuant to 40 CFR
51.165(a)(1)(v)(E); consider certain
increases of VOC emissions in extreme
ozone nonattainment areas as a
significant net emissions increase and a
major modification for ozone pursuant
to 40 CFR 51.165(a)(1)(v)(F); set
significant emissions rates for VOC and
NOx as ozone precursors pursuant to 40
CFR 51.165(a)(1)(x)(A)—(C) and (E);
contain provisions for emissions
reductions credits pursuant to 40 CFR
51.165(a)(3)(ii)(C)(1)—(2); provide that
the requirements applicable to VOC also
apply to NOx pursuant to 40 CFR
51.165(a)(8); and set offset ratios for
VOC and NOx pursuant to 40 CFR
51.165(a)(9)(i)—(iii) (renumbered as
(a)(9)(ii)—(iv) under the SIP
Requirements Rule for the 2008 8-hour
ozone NAAQS). Under the SIP
Requirements Rule for the 2008 8-hour
ozone NAAQS, the SIP for each ozone
nonattainment area designated
nonattainment for the 2008 8-hour
ozone NAAQS and designated
nonattainment for the 1997 ozone
NAAQS on April 6, 2015, must also
contain NNSR provisions that include
the anti-backsliding requirements at 40
CFR 51.1105. See 40 CFR 51.165(a)(12).

Virginia’s SIP-approved NNSR
program is implemented through Article
9, Permits for Major Stationary Sources
and Major Modifications Locating in
Nonattainment Areas or the Ozone
Transport Region, in the Virginia
Administrative Code (VAC), 9VAC5—
80—Permits for Stationary Sources. In
its May 11, 2017 SIP revision, Virginia
certifies that the version of 9VAC5-80

(PSD) program requirements apply in lieu of NNSR
after an area is redesignated to attainment. For areas
outside the OTR, NNSR requirements do not apply

in areas designated as attainment.
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in the SIP is at least as stringent as the
federal NNSR requirements for the
Washington, DC Nonattainment Area.
EPA last approved revisions to
Virginia’s major NNSR SIP on August
28, 2017. In that action, EPA approved
revisions to Virginia’s SIP which made
Virginia’s NNSR program consistent
with federal requirements. Additionally,
those revisions corrected a deficiency
which had been grounds for limited
approval of Virginia’s program. EPA
found, therefore, that Virginia’s program
met all CAA requirements and was fully
approvable. See 82 FR 40703.

EPA notes that neither 9VAC5-80 nor
Virginia’s approved SIP have the
regulatory provision for any emissions
change of VOC in extreme
nonattainment areas, specified in 40
CFR 51.165(a)(1)(v)(F), because Virginia
has never had an area designated
extreme nonattainment for any of the
ozone NAAQS. Nonetheless, the
Virginia SIP is not required to have this
requirement for VOC in extreme
nonattainment areas until such time as
Virginia has an extreme ozone
nonattainment area. In Virginia’s May
11, 2017 SIP revision, VADEQ asserted
that anti-backsliding provisions do not
apply to any area within Virginia,
including the northern Virginia/
Metropolitan Washington, DC area,
because Virginia submitted to EPA a
final “redesignation substitute”” request
for the 1997 ozone NAAQS for the
Washington, DC area on April 29, 2016.
As noted, in its February 16, 2018
decision, the South Coast Court vacated
the provision in the implementation
rule for the 2008 ozone NAAQS that
created the “redesignation substitute.”
The Court disagreed with EPA’s
interpretation of the Clean Air Act that
once a standard is revoked, the Agency
no longer has authority to change
designations or classifications for that
revoked standard. The Court ruled that
in order for 1997 ozone nonattainment
areas to be relieved from anti-
backsliding requirements under the old
revoked standard, those areas would
need to seek, and EPA would need to
approve, full statutory redesignations to
attainment in compliance with CAA
section 107(d)(3). The Court thus
vacated the “redesignation substitute,”
because it held that areas could not
receive the benefits of a redesignation
without meeting all of the elements in
CAA section 107(d)(3)(E).

Given the D.C. Circuit’s vacatur of the
redesignation substitute mechanism in
South Coast, EPA cannot approve
Virginia’s redesignation substitute
request. Therefore, until the
Washington, DC Nonattainment Area is
redesignated under section 107(d)(3),

the state remains required to comply
with the anti-backsliding provisions
found in 40 CFR 51.165(a)(12) and
located in 9VAC5-80 of its SIP which
applied to NSR requirements for the
1997 ozone NAAQS. EPA finds that the
Virginia SIP presently includes all
required major stationary source
thresholds and emissions offset ratios
for NSR purposes which were
established for the SIP for Virginia’s
1997 8-hour ozone NAAQS
nonattainment designation. See 82 FR
40703 (finding Virginia’s NNSR program
consistent with all federal requirements
in August 2017).

Thus, EPA finds that Virginia’s SIP
includes relevant and required anti-
backsliding requirements. Virginia has
not changed these major stationary
source threshold and offset provisions
in 9VAC5-80-2010 C, and furthermore,
they remain in Virginia’s federally-
approved SIP unless and until EPA
approves a full redesignation request in
accordance with CAA section 107.6 EPA
expects that VADEQ will continue to
implement its NNSR program
consistently with its approved SIP for
major stationary source thresholds and
emission offset ratios.

EPA has not amended the SIP
provisions related to 9VAC5-80 since
the August 28, 2017 rulemaking where
EPA last approved Virginia’s NNSR
provisions as meeting CAA
requirements for a NNSR program. The
SIP-approved version of 9VAC5-80
covers Virginia’s portion of the
Washington, DC Nonattainment Area
and remains adequate to meet all
applicable NNSR requirements for the
2008 8-hour ozone NAAQS in 40 CFR
51.165, the Phase 2 Rule, and the SIP
Requirements Rule.

III. Public Comments and EPA
Response

EPA received a total of sixteen sets of
comments on the April 4, 2018 NPR.
Fifteen of those did not concern any of
the specific issues raised in the NPR,
nor did they address EPA’s rationale for
the proposed approval of VADEQ’s
submittal. Therefore, EPA is not
responding to those comments. EPA did
receive one set of relevant comments.
Those comments and EPA’s responses
are discussed in this Section. All of the
comments received are included in the
docket for this rulemaking action.

Comment 1: The commenter asserts
that EPA’s proposed approval failed to
adequately address whether Virginia’s
SIP ensures that the CAA’s anti-

6 Under the 1997 8-hour ozone NAAQS, the
Washington, DC Area was classified as moderate
nonattainment.

backsliding requirements are met. In
support of this claim, the commenter
first points to Virginia’s May 11, 2017
submittal in which VADEQ claims that
anti-backsliding provisions don’t apply
because Virginia submitted a
redesignation substitute request on
April 26, 2016, and asserts that
redesignation substitutes were ruled
unlawful by the D.C. Circuit in the
South Coast decision. Second, the
commenter takes issue with EPA’s
assertion in the NPR that Virginia’s
NNSR SIP contains all of the
requirements necessary to implement
the 2008 8-hour ozone NAAQS, citing
EPA’s failure to address a February 18,
2018 approval action related to the
implementation of the 2008 ozone
NAAQS and the revocation of the 1997
ozone NAAQS.” The commenter asserts
that until EPA addresses how ‘““the SIP
as a whole,” (including the revisions
from EPA’s February 18, 2018 approval)
meets the anti-backsliding requirements,
approval of Virginia’s May 17, 2017
submittal would be arbitrary and
unlawful.

EPA Response 1: The anti-backsliding
requirements at both 40 CFR
51.165(a)(12) and 51.1105 provide that
the minimum SIP elements for NNSR
outlined at 40 CFR 51.165 continue to
apply in areas designated as
nonattainment for the 1997 ozone
NAAQS that had not been redesignated
to attainment by EPA prior to the April
6, 2015 revocation date of the 1997
NAAQS. EPA agrees with the
commenter that VADEQ’s assertion that
the April 26, 2016 redesignation
substitute request relieves Virginia of
the CAA’s anti-backsliding requirements
is not correct, first because EPA never
acted on that request and second
because even if the Agency had
approved such request, the South Coast
Court held that redesignation substitutes
cannot relieve nonattainment areas of
anti-backsliding requirements. EPA
clearly and unambiguously stated in the
NPR (and restated in Section II of this
document): “Virginia remains required
to comply with the anti-backsliding
provisions found in 40 CFR
51.165(a)(12) and located in 9VAC5-80
of its SIP which applied to NSR
requirements for the 1997 ozone
NAAQS.” 8 EPA further stated that
Virginia is expected to implement its
NNSR program consistent with its
approved SIP (which does contain the
CAA'’s anti-backsliding requirements)
unless and until EPA promulgates a full
redesignation of the DC Area for the

7 See 83 FR 7610.
8 See 83 FR 14388
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2008 ozone NAAQS in accordance with
CAA section 107(d)(3).

With respect to the commenter’s
assertion that EPA must evaluate the SIP
as a whole and in light of the February
18, 2018 approval action, in order to
grant approval to Virginia’s May 17,
2017 submittal, EPA disagrees. EPA
clearly stated in the NPR, and reiterates
in this action, this action is specific to
the NNSR program requirements of 40
CFR 51.165, which are codified by
Virginia under Article 9 of 9VAC5-80.
EPA’s February 18, 2018 approval
action did not revise or address any of
the NNSR requirements in 9VAC5-80
and is therefore irrelevant to this action.
EPA is not obligated, when reviewing
each SIP submission, to re-review all
prior SIP submissions already acted on.
Such an interpretation of the CAA
would subject the Agency to never-
ending review of the state’s
implementation plan.

The February 18, 2018 action
approved revisions to 9VAC5-20-204,
9VAC5-30-55, 9VAC5-151-20, and
9VAC5-160-30. The amendment to
9VAC5-30-55 added text stating that
the primary and secondary ambient air
quality standard of 0.08 ppm shall no
longer apply after April 6, 2015,
consistent with EPA’s revocation of the
1997 standard. The revisions to 9VAC5—
151-20 and 9VAC5-160-30 were
related to transportation conformity and
general conformity, neither of which are
germane to this action. Subdivision
(A)(2) of 9VAC5-20-204 defines and
classifies the nonattainment area for the
1997 ozone standard. EPA’s February
18, 2018 final rulemaking action
approved a revision to 9VAC5-20-204
which provided that subdivision (A)(2)
would no longer be effective after April
6, 2015. This is appropriate given the
revocation of the 1997 standard. It is
important to note that subdivision (A)(2)
was not removed. Pursuant to 9VAC5—
80—2000(B), the NNSR requirements of
Article 9 apply to ““. . . nonattainment
areas designated in 9VAC5-20-204
.. .” This is the mechanism through
which Virginia’s NNSR requirements
are applied to the various
nonattainment areas in the
Commonwealth. While the
nonattainment area status for the 1997
ozone NAAQS is no longer active or
“effective” due to the fact that that
standard has been revoked, the only
“designation” and “classification” that
applies to the Washington DC
Nonattainment Area for purposes of the
revoked 1997 ozone NAAQS, and
specifically for purposes of establishing
the NNSR preconstruction permitting
requirements of Article 9, remain on the
books at 9VAC5-20-204. Therefore,

even if the February 18, 2018 action
might require amendment in light of
South Coast, such a revision would not
impact the effectiveness of EPA’s final
action approving Virginia’s NNSR SIP.

Comment 2: The commenter asserts
that EPA’s proposed approval fails to
ensure compliance with certain other
NNSR requirements in 40 CFR
51.165(a)(1)(v)(E), specifically the
requirement that any significant net
emissions increase of nitrogen oxides
(NOx) be considered significant for
ozone. The commenter points to part b.
of the definition of “Major
modification” in 9VAC5-80-2010
which states: “[alny significant
emissions increase from any emissions
units or net emissions increase at a
source that is considered significant for
volatile organic compounds shall be
considered significant for ozone,” and
claims that the lack of similar language
pertaining to NOx creates ambiguity as
to whether the requirements of 40 CFR
51.165(a)(1)(v)(E) are met.

EPA Response 2: EPA disagrees that
there is any ambiguity in Virginia’s
NNSR SIP with regard to the potential
for a significant net increase of NOx to
be considered significant for ozone. The
language identified by the commenter in
part b. of the definition of “Major
modification” in 9VAC5-80-2010 that
is specific to volatile organic
compounds is simply a recitation of
nearly identical language in 40 CFR
51.165(a)(1)(v)(B) which is also specific
to volatile organic compounds and has
no implications with regard to NOx.
Virginia’s May 17, 2017 submittal
identified the provisions of the SIP
which satisfy the requirement of 40 CFR
51.165(a)(1)(v)(E). First, under the
definition of “regulated NSR pollutant”
at 9VAC5-80-2010C, subdivisions a.
and c.(1) include NOx and make clear
that NOx is regulated as a precursor to
ozone.® Additionally, subdivisions a.
and c. of the definition of “‘Significant’
contain the appropriate significance
thresholds for NOx (40 tons per year
(tpy), or 25 tpy in areas designated as
serious or severe nonattainment).
Finally, part a. of the definition of
“Major modification” in 9VAC5-80-
2010 states that a major modification
means ‘“‘any physical change in or
change in the method of operation of a
major stationary source that would
result in (i) a significant emissions

)

99VAC5-80-2010C in pertinent part reads as
follows: ‘ “Regulated NSR Pollutant’ means any of
the following: a. Nitrogen oxides or any volatile
organic compound. . . .c.. . . . Precursors
identified for purposes of this article shall be the
following: (1) (1) Volatile organic compounds and
nitrogen oxides are precursors to ozone in all ozone
nonattainment areas.”

increase of a regulated NSR pollutant;
and (ii) a significant net emissions
increase of that pollutant from the
source.” (emphasis added) Because NOx
is clearly included in the definition of
a ‘“Regulated NSR Pollutant,” a
significant emissions increase and a
significant net emissions increase of
NOx would meet the definition of
“Major Modification,” thus satisfying
the requirement of 40 CFR
51.165(a)(1)(V)(E).

IV. Final Action

EPA is approving Virginia’s May 17,
2017 SIP revision addressing the NNSR
requirements for the 2008 ozone
NAAQS for the Washington DC
Nonattainment Area. EPA has
concluded that the State’s submission
fulfills the 40 CFR 51.1114 revision
requirement, meets the requirements of
CAA sections 110 and 172 and the
minimum SIP requirements of 40 CFR
51.165, as well as its obligations under
EPA’s February 3, 2017 Findings of
Failure to Submit. See 82 FR 9158.

V. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) ““privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information
that: (1) Are generated or developed
before the commencement of a
voluntary environmental assessment; (2)
are prepared independently of the
assessment process; (3) demonstrate a
clear, imminent and substantial danger
to the public health or environment; or
(4) are required by law.
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On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
federally authorized environmental
programs in a manner that is no less
stringent than their federal
counterparts. . . .” The opinion
concludes that “[r]egarding § 10.1-1198,
therefore, documents or other
information needed for civil or criminal
enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any federally authorized
programs, since ‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its NSR
program consistent with the federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on federal enforcement
authorities, EPA may at any time invoke
its authority under the CAA, including,
for example, sections 113, 167, 205, 211
or 213, to enforce the requirements or
prohibitions of the state plan,
independently of any state enforcement
effort. In addition, citizen enforcement
under section 304 of the CAA is
likewise unaffected by this, or any, state
audit privilege or immunity law.

VI. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

e does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land as defined
in 18 U.S.C. 1151 or in any other area

where EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 6, 2018. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
pertaining to Virginia’s NNSR program
and the 2008 ozone NAAQS may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: August 27, 2018.
Cecil Rodrigues,
Acting Regional Administrator, Region III.

40 CFR part 52 is amended as follows:
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PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart VV—Virginia

m 2. Amend § 52.2420, paragraph (e)(1)
table by adding an entry entitled “2008
8-Hour Ozone NAAQS Nonattainment

New Source Review Requirements’ at
the end of the table to read as follows:

§52.2420 Identification of plan.

* * * * *
(e) * k%
* x %

(1)

Name of State Additional
non-regulatory Applicable geographic area submittal EPA approval date :
SIP revision date explanation
2008 8-Hour Ozone  Virginia portion of the Washington, DC-MD-VA nonattain- 5/17/17 9/7/17, [Insert Fed-
NAAQS Non- ment area for the 2008 ozone NAAQS (ie., Arlington eral Register ci-

attainment New
Source Review
Requirements.

County, Fairfax County, Loudoun County, Prince William
County, Alexandria City, Fairfax City, Falls Church City,
Manassas City, and Manassas Park City) as well as the

portions of Virginia included in the Ozone Transport Re-

gion (OTR) (ie,

Arlington County,

Fairfax County,

Loudoun County, Prince William County, Stafford County,
Alexandria City, Fairfax City, Falls Church City, Manassas
City, and Manassas Park City).

tation].

* * * * *

[FR Doc. 2018-19364 Filed 9-6—18; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R01-OAR-2017-0442; FRL-9982—-
99—Region 1]

Air Plan Approval; New Hampshire;
Single Source Orders and Revisions to
Definitions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving State
Implementation Plan (SIP) revisions
submitted by the State of New
Hampshire. The revisions incorporate a
single source order into the New
Hampshire SIP, remove a previously-
approved order from the SIP, and
approve various definitions used within
New Hampshire’s air pollution control
regulations. This action is being taken in
accordance with the Clean Air Act.
DATES: This rule is effective on October
9, 2018.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R01-OAR-
2017-0442. All documents in the docket
are listed on the https://
www.regulations.gov website. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,

is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available at https://
www.regulations.gov or at the U.S.
Environmental Protection Agency, EPA
Region 1 Regional Office, Office of
Ecosystem Protection, Air Quality
Planning Unit, 5 Post Office Square,
Suite 100, Boston, MA. EPA requests
that if at all possible, you contact the
contact listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays.

FOR FURTHER INFORMATION CONTACT: Bob
McConnell, Environmental Engineer,
Air Quality Planning Unit, Air Programs
Branch (Mail Code OEP05-02), U.S.
Environmental Protection Agency,
Region 1, 5 Post Office Square, Suite
100, Boston, Massachusetts, 02109—
3912; (617) 918-1046;
mcconnell.robert@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.
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I. Background and Purpose

On July 6, 2018 (83 FR 31513), EPA
published a Notice of Proposed
Rulemaking (NPRM) for the State of
New Hampshire. The NPRM proposed
approval of revisions to New
Hampshire’s SIP consisting of an order

establishing reasonably available control
technology (RACT) requirements for the
Diacom Corporation, removal from the
SIP of a previously-approved RACT
order for the Kalwall Corporation, and
a request to revise a few definitions
used within the State’s air pollution
control regulations. Other specific
requirements of New Hampshire’s
RACT orders and revised definitions
and the rationale for EPA’s proposed
action are explained in the NPRM and
will not be restated here.

We received a number of anonymous
comments that address subjects outside
the scope of our proposed action, do not
explain (or provide a legal basis for)
how the proposed action should differ
in any way, and make no specific
mention of the substantive aspects of
the proposed action. Consequently,
these comments are not germane to this
rulemaking and require no further
response.

II. Final Action

EPA is approving an order
establishing RACT for the Diacom
Corporation, removal from the SIP of a
previously-approved RACT order for the
Kalwall Corporation, and a revision to
eleven definitions used within the
State’s air pollution control regulations
as revisions to the New Hampshire SIP.

III. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of revisions
located within New Hampshire’s Env-A,
Rules Governing the Control of Air
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Pollution, Env-A 101, Definitions, and
also incorporating by reference RACT
Order RO-0002, dated June 28, 2017,
issued to the Diacom Corporation, as
described in the amendments to 40 CFR
part 52 set forth below, The EPA has
made, and will continue to make, these
documents generally available through
https://www.regulations.gov and at the
EPA Region 1 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
State implementation plan, have been
incorporated by reference by EPA into
that plan, are fully federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference in the next
update to the SIP compilation.?

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e This action is not an Executive
Order 13771 regulatory action because
this action is not significant under
Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

162 FR 27968 (May 22, 1997).

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of

this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 6,
2018. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxide, Volatile
organic compounds.

Dated: August 31, 2018.
Alexandra Dunn,
Regional Administrator, EPA Region 1.

Part 52 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart EE—New Hampshire

m 2. Amend §52.1520 by:

m a. In paragraph (c), amend the table by

removing footnote 1 and adding “Env-

A 100; Definitions” after the entry “Env-

A 100; Definition of “Wood Waste

Burner””’; and

m b. In paragraph (d), amend the table

by:

m i. Removing footnote 2;

m ii. Revising the entries “VOC RACT

for Kalwall Corporation, Manchester,

NH” and ‘“Kalwall Corporation”; and

m iii. Adding an entry entitled “Diacom

Corporation” at the end of the table.

m c. In paragraph (e), remove footnote 3.
The revisions and additions read as

follows:

§52.1520 Identification of plan.
* * * * *
(C) * % %
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EPA-APPROVED NEW HAMPSHIRE REGULATIONS

State effective

State citation Title/subject date EPA approval date Explanations
Env-A 100 ...coooiiiiiiieee, Definitions ..., 3/24/1997 9/7/2018, [Insert Federal Reg- Revisions made affecting
ister citation]. eleven definitions.
(d) * x %

EPA-APPROVED NEW HAMPSHIRE SOURCE SPECIFIC REQUIREMENTS

Name of source

State effective

date EPA approval date

Permit No.

Additional explanations/
§52.1535 citation

VOC RACT for Kalwall Cor-

poration, Manchester, NH.

Kalwall Corporation

Diacom Corporation ..............

9/10/1996 9/7/2018, [Insert Federal Reg-
ister citation].

Order ARD—95-010 ................

11/20/2011  9/7/2018, [Insert Federal Reg-

ister citation].

06/28/2017 9/7/2018, [Insert Federal Reg-
ister citation].

See §52.1535(c)(51).
Order superseded by
Order ARD—99-001, ef-
fective date 11/20/2011.

*

Order withdrawn from the
New Hampshire SIP.

*

VOC RACT Order.

* * * * *

[FR Doc. 2018-19290 Filed 9-6-18; 8:45 am]

BILLING CODE 6560-50-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Chapter |
[NRC-2017-0181]

Identifying and Reporting Human
Performance Incidents

AGENCY: Nuclear Regulatory
Commission.

ACTION: Draft regulatory issue summary;
withdrawal.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is withdrawing the
draft regulatory issue summary (RIS),
RIS 2017-XX, “Identifying and
Reporting Human Factor Incidents.”
This document is being withdrawn
because after further consideration, the
NRC determined that the RIS did not
provide the clarification intended
regarding licensees’ required reporting
of human performance incidents.

DATES: The withdrawal of draft RIS
2017-XX, “Identifying and Reporting
Human Factor Incidents” is effective as
of September 7, 2018.

ADDRESSES: Please refer to Docket ID
NRC-2017-0181 when contacting the
NRC about the availability of
information regarding this document.
You may obtain publicly-available
information related to this document
using any of the following methods:

e Federal Rulemaking website: Go to
http://www.regulations.gov and search
for Docket ID NRC-2017-0181. Address
questions about NRC dockets to Jennifer
Borges; telephone: 301-287-9127;
email: Jennifer.Borges@nrc.gov. For
technical questions, contact the
individual(s) listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For

problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, 301-
415-4737, or by email to pdr.resource@
nrc.gov. The draft RIS, “Identifying and
Reporting Human Factor Incidents” is
available in ADAMS under Accession
No. MLL16029A010.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Carmen Franklin, Office of Nuclear
Regulatory Research, telephone: 301—
415-2386, email: Carmen.Franklin@
nrec.gov and Alexander Schwab, Office
of Nuclear Reactor Regulation,
telephone: 301-415-8539, email:
Alexander.Schwab@nrc.gov. Both are
staff of the U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION: The NRC
is withdrawing draft RIS 2017-XX,
“Identifying and Reporting Human
Factor Incidents” because after further
consideration, the NRC determined that
the RIS did not provide the clarification
intended regarding licensees’ required
reporting of human performance
incidents “Licensee event report
system” under § 50.73 of title 10 of the
Code of Federal Regulations (CFR).

Dated at Rockville, Maryland, this 31st day
of August 2018.

For the Nuclear Regulatory Commission.
Bo Pham,

Branch Chief, ROP Support and Generic
Communications Branch, Division of
Inspection and Regional Support, Office of
Nuclear Reactor Regulation.

[FR Doc. 2018—19369 Filed 9—6—18; 8:45 am]

BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2018-0735; Product
Identifier 2018—NE—-26—AD]

RIN 2120-AA64

Airworthiness Directives; International
Aero Engines Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
International Aero Engines (IAE)
PW1133G-JM, PW1133GA-]JM,
PW1130G—JM, PW1127G—]M,
PW1127GA—JM, PW1127G1-]M,
PW1124G—JM, PW1124G1-JM, and
PW1122G—JM turbofan engines with
certain low-pressure turbine (LPT) 1st-
and 3rd-stage disks installed. This
proposed AD was prompted by a report
of manufacturing defects found on
delivered LPT 1st- and 3rd-stage disks.
This proposed AD would require
removing the LPT 1st- or 3rd-stage disk
from service and replacing with a part
eligible for installation. We are
proposing this AD to address the unsafe
condition on these products.

DATES: We must receive comments on
this proposed AD by October 22, 2018.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC, 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0735; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations
(phone: 800-647-5527) is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Kevin M. Clark, Aerospace Engineer,
ECO Branch, FAA, 1200 District
Avenue, Burlington MA, 01803; phone:
781-238-7088; fax: 781-238-7199;
email: kevin.m.clark@faa.gov.
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SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2018-0735; Product Identifier 2018—
NE-26—AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM
because of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any

personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

We received a report that multiple
LPT 1st- and 3rd-stage disks were
delivered before the ingot lot was
rejected due to material inclusion. The
suspect LPT 1st- and 3rd-stage disks
may include defects that may have not
been discovered during inspections.
This condition, if not addressed, could
result in uncontained LPT 1st- or 3rd-
stage disk release, damage to the engine,
and damage to the airplane.

ESTIMATED COSTS

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
removing from service and replacing the
LPT 1st- or 3rd-stage disk with a part
eligible for installation.

Costs of Compliance

We estimate that this proposed AD
affects 0 engines installed on airplanes
of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Remove and replace LPT 1st- or 3rd-stage | O work-hours x $85 per hour = $0 ................. $210,000 $210,000 $0
disk.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “‘significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

International Aero Engines: Docket No.

FAA-2018-0735; Product Identifier
2018-NE-26—-AD.

(a) Comments Due Date

We must receive comments by October 22,
2018.

(b) Affected ADs

None.
(c) Applicability

This AD applies to International Aero
Engines (IAE) PW1133G-JM, PW1133GA-]M,
PW1130G-JM, PW1127G-]JM, PW1127GA~-
M, PW1127G1-JM, PW1124G—]M,
PW1124G1-JM, and PW1122G—JM turbofan
engines with a low-pressure turbine (LPT)
3rd-stage disk with a serial number (S/N)
listed in Figure 1 to paragraph (g) of this AD
or an LPT 1st-stage disk with an S/N listed
in Figure 2 to paragraph (g) of this AD,
installed.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7250, Turbine Section.

(e) Unsafe Condition

This AD was prompted by a report of
manufacturing defects found on delivered
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LPT 1st- and 3rd-stage disks. We are issuing
this AD to prevent failure of the LPT 1st- or
3rd-stage disk. The unsafe condition, if not

addressed, could result in uncontained LPT
1st- or 3rd-stage disk release, damage to the
engine, and damage to the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
(g) Required Actions

Remove from service the LPT 1st- or 3rd-
stage disk within 30 days after the effective

date of this AD, or as identified in paragraphs
(g)(1) or (2) of this AD, whichever occurs
later, and replace with a part eligible for
installation:

(1) Remove the LPT 3rd-stage disk with an
S/N listed in Figure 1 to paragraph (g) of this
AD at the next shop visit, not to exceed 4,800
cycles since new.

Figure 1 to Paragraph (g) of this AD — S/Ns of LPT 3"-stage disk

(2) Remove the LPT 1st-stage disk with an
S/N listed in Figure 2 to paragraph (g) of this

LLDLAJ4516

LLDLAJ4498

LLDLAJ4518

LLDLAJ4499

LLDLAJ4505

LLDLAJ4511

LLDLAJ4512

LLDLAJ4484

LLDLAJ4494

LLDLAJ4495

LLDLAJ4482

LLDLAJ4500

AD at next shop visit, not to exceed 2,240
cycles since new.

Figure 2 to Paragraph (g) of this AD — S/Ns of LPT 1%-stage disk

(h) Definitions

For the purpose of this AD, an “‘engine
shop visit” is the induction of an engine into
the shop for maintenance involving the
separation of pairs of major mating engine
flanges, except that the separation of engine

LLDLAJ6110

LLDLAJ6111

LLDLAJ6114

LLDLAJ6115

flanges solely for the purposes of
transportation of the engine without
subsequent engine maintenance does not
constitute an engine shop visit.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCGs for this AD,

if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
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send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (j) of this AD. You
may email your request to: ANE-AD-AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Kevin M. Clark, Aerospace Engineer,
ECO Branch, FAA, 1200 District Avenue,
Burlington, MA 01803; phone: 781-238—
7088; fax: 781-238-7199; email:
kevin.m.clark@faa.gov.

Issued in Burlington, Massachusetts, on
August 29, 2018.

Karen M. Grant,

Acting Manager, Engine and Propeller
Standards Branch, Aircraft Certification
Service.

[FR Doc. 2018-19174 Filed 9-6-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0767; Product
Identifier 2018—-NM-068—-AD]

RIN 2120-AA64
Airworthiness Directives; Fokker
Services B.V. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Fokker Services B.V. Model F28 Mark
0070 and 0100 airplanes. This proposed
AD was prompted by reports that debris
from the parking brake shut off valve
(PBSOV) could create a partial blockage
of the restrictor check valve in the
hydraulic return line of the PBSOV.
This proposed AD would require
replacing the restrictor check valve with
an improved valve that has a filter
screen. We are proposing this AD to
address the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by October 22, 2018.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Fokker Services
B.V., Technical Services Dept., P.O. Box
1357, 2130 EL Hoofddorp, the
Netherlands; telephone +31 (0)88-6280—
350; fax +31 (0)88—6280-111; email
technicalservices@fokker.com; internet
http://www.myfokkerfleet.com. You may
view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0767; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206—-231-3226.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2018-0767; Product Identifier 2018—
NM-068—-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM
because of those comments.

We will post all comments we
receive, without change, to http://

www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2018-0077 dated April 6, 2018
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or “the MCAI”), to correct an unsafe
condition for Fokker Services B.V.
Model F28 Mark 0070 and 0100
airplanes. The MCAI states:

Service experience with Fokker 70 and
Fokker 100 aeroplanes has shown that debris
from the parking brake shut-off valve
(PBSOV) can eventually block the restrictor
check valve in the hydraulic return line of
the PBSOV. Prompted by these findings,
Fokker Services issued [Service Bulletin
F100/70] SBF100-32-159 to introduce a new
PBSOV and a one-time inspection for debris
in the affected part of the hydraulic return
system. EASA issued AD 2009-0220 [which
corresponds to AD 2010-22-05 (75 FR 66649,
October 29, 2010) (“AD 2010-22-05")] to
require those actions. In addition, Fokker
Services issued SBF100-32-163 to introduce
the option to install a restrictor check valve
with a filter screen in the return line of the
PBSOV. A recent review of in-service
experience and the SBF100-32-159
inspection results revealed new occurrences
of debris that obstructed (but did not
completely block) the restrictor check valve.

This condition, if not corrected, might
prevent complete main landing gear
extension, possibly resulting in damage to
the aeroplane during landing, and
consequent injury to occupants.

To address this potential unsafe condition,
Fokker Services issued Revision 1 of
SBF100-32-163, providing instructions to
replace the restrictor check valve with the
improved valve incorporating a filter screen.

For the reason described above, this
[EASA] AD requires the replacement of the
restrictor check valve in the return line of the
PBSOV with the improved valve.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0767.

Relationship Between Proposed AD and
AD 2010-22-05

This NPRM does not propose to
supersede AD 2010-22-05. Rather, we
have determined that a stand-alone AD
would be more appropriate to address
the changes in the MCALI This proposed
AD would require replacing the
restrictor check valve with an improved
valve that has a filter screen.
Accomplishment of the proposed
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actions would then terminate all
requirements of AD 2010-22—-05.

Related Service Information Under 1
CFR Part 51

Fokker Services B.V. has issued
Fokker Service Bulletin F100/70
SBF100-32-163, Revision 1, dated
February 21, 2018. This service
information describes procedures for
removing the restrictor check valve in
the hydraulic return line of the PBSOV
and installing an improved restrictor
check valve that has a filter screen. This
service information is reasonably
available because the interested parties

have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all the
relevant information and determined

ESTIMATED COSTS

the unsafe condition described
previously is likely to exist or develop
on other products of the same type
design.

Proposed Requirements of This NPRM

This proposed AD would require
accomplishing the actions specified in
the service information described
previously.

Costs of Compliance

We estimate that this proposed AD
affects 4 airplanes of U.S. registry. We
estimate the following costs to comply
with this proposed AD:

Cost per Cost on U.S.
Labor cost Parts cost product operators
2 WOrk-hours X $85 Per NOUr = $170 ....ocuiiiiiieieieiere ettt ne e $1,282 $1,452 $5,808

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on

the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2.Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Fokker Services B.V.: Docket No. FAA—

2018-0767; Product Identifier 2018—
NM-068—-AD.

(a) Comments Due Date

We must receive comments by October 22,
2018.

(b) Affected ADs

This AD affects AD 2010-22-05,
Amendment 39-16484 (75 FR 66649, October
29, 2010) (“AD 2010-22-05").

(c) Applicability
This AD applies to Fokker Services B.V.
Model F28 Mark 0070 and 0100 airplanes,

certificated in any category, all serial
numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing gear.

(e) Reason

This AD was prompted by service
experience showing that debris from the
parking brake shut off valve (PBSOV) could
create a partial blockage of the restrictor
check valve in the hydraulic return line of
the PBSOV. We are issuing this AD to
address this condition, which, if not
corrected, may prevent complete main
landing gear extension, possibly resulting in
damage to the airplane during landing, and
consequent injury to occupants.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definitions

For the purposes of this AD, the definitions
in paragraphs (g)(1) through (g)(3) apply.

(1) An affected part is any hydraulic
restrictor check valve having part number
(P/N) D71293-003, P/N D71295-401, or P/N
D71296-401.

(2) Group 1 airplanes are those that have
an affected part installed.

(3) Group 2 airplanes are those that do not
have an affected part installed.
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(h) Required Actions

For Group 1 airplanes, within 24 months
after the effective date of this AD, modify the
airplane by replacing each affected part with
a restrictor check valve that has a filter
screen, P/N CKLX0517200B or P/N
CKLX0520100B, as applicable, in accordance
with the accomplishment instructions of
Fokker Service Bulletin F100/70 SBF100-32—
163, Revision 1, dated February 21, 2018.

(i) Parts Installation Prohibition

Do not install an affected part on any
airplane, as required by paragraph (i)(1) or
(1)(2) of this AD, as applicable.

(1) For Group 1 airplanes: After
modification of the airplane as required by
paragraph (h) of this AD.

(2) For Group 2 airplanes: From the
effective date of this AD.

(j) Terminating Actions for AD 2010-22-05

Accomplishing the actions required by
paragraph (h) of this AD terminates all
requirements of AD 2010-22-05.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (1)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA, FAA; or
the European Aviation Safety Agency
(EASA); or Fokker Services B.V.’s EASA
Design Organization Approval (DOA). If
approved by the DOA, the approval must
include the DOA-authorized signature.

(1) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2018-0077, dated
April 6, 2018, for related information. This
MCAI may be found in the AD docket on the
internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2018-0767.

(2) For more information about this AD,
contact Tom Rodriguez, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3226.

(3) For service information identified in
this AD, contact Fokker Services B.V.,

Technical Services Dept., P.O. Box 1357,
2130 EL Hoofddorp, the Netherlands;
telephone +31 (0)88-6280-350; fax +31
(0)88—6280—-111; email technicalservices@
fokker.com; internet http://
www.myfokkerfleet.com. You may view this
service information at the FAA, Transport
Standards Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

Issued in Des Moines, Washington, on
August 23, 2018.
James Cashdollar,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-19297 Filed 9-6-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2018-0336; Product
Identifier 2017-SW-130-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters Deutschland GmbH
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for Airbus
Helicopters Deutschland GmbH (Airbus
Helicopters) Model EC135P1, EC135P2,
EC135P2+, EC135P3, EC135T1,
EC135T2, EC135T2+, and EC135T3
helicopters. This proposed AD would
require replacing the retaining ring and
inspecting the hoist cable hook
assembly (hook). This proposed AD is
prompted by a report that a hook
detached from the hoist cable. The
actions of this proposed AD are
intended to prevent an unsafe condition
on these products.

DATES: We must receive comments on
this proposed AD by November 6, 2018.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202—-493-2251.

¢ Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—-30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590-0001.

e Hand Delivery: Deliver to the
““Mail” address between 9 a.m. and 5

p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0336; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this proposed
AD, the European Aviation Safety
Agency (EASA) AD, the economic
evaluation, any comments received, and
other information. The street address for
Docket Operations (telephone 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

For service information identified in
this proposed rule, contact Airbus
Helicopters, 2701 N Forum Drive, Grand
Prairie, TX 75052; telephone (972) 641—
0000 or (800) 232-0323; fax (972) 641—
3775; or at http://www.helicopters.
airbus.com/website/en/ref/Technical-
Support_73.html. You may review the
referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood
Pkwy, Room 6N-321, Fort Worth, TX
76177.

FOR FURTHER INFORMATION CONTACT:
David Hatfield, Aviation Safety
Engineer, Safety Management Section,
Rotorcraft Standards Branch, FAA,
10101 Hillwood Pkwy., Fort Worth, TX
76177; telephone (817) 222—-5110; email
david.hatfield@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
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We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD No. 2017-
0199, dated October 11, 2017, to correct
an unsafe condition for Airbus
Helicopters Model EC135P1, EC135P2,
EC135P2+, EC135P3, EC135T1,
EC135T2, EC135T2+, EC135T3,
EC635P2+, EC635P3, EC635T1,
EC635T2+, and EC635T3 helicopters.
EASA advises of a report of a hook
separating from the hoist cable.
According to EASA, an investigation
determined that failure of the internal
retaining ring combined with a
permanent compression set of the
elastomeric energy absorber caused the
separation. EASA states that this
condition, if not corrected, could lead to
the detachment of an external load or
person from the hoist, possibly resulting
in personal injury or injury to persons
on the ground.

The EASA AD consequently requires
repetitive inspections of the hook
assembly and replacement of the
retaining ring. Depending on the
findings of the inspection, the EASA AD
also requires replacement of the
elastomeric energy absorber. According
to the manufacturer of the hook, the
retaining ring can corrode in a salt-laden
environment. Therefore, replacement of
the retaining ring is required with each
inspection. EASA considers its AD an
interim measure and states that further
AD action may follow.

FAA’s Determination

These helicopters have been approved
by the aviation authority of Germany
and are approved for operation in the
United States. Pursuant to our bilateral
agreement with Germany, EASA, its
technical representative, has notified us
of the unsafe condition described in its
AD. We are proposing this AD because
we evaluated all known relevant
information and determined that an
unsafe condition is likely to exist or
develop on other products of the same
type design.

Related Service Information Under
1 CFR Part 51

We reviewed Goodrich Service
Bulletin No. 44301-10-17, Revision 4,
dated July 26, 2017. The Goodrich
Service Bulletin is attached as an
appendix to Airbus Helicopters Alert
Service Bulletin No. ASB EC135-85A—

069, Revision 0, dated August 2, 2017.
This service information specifies an
initial and repetitive inspections of the
hook assembly and replacement of the
retaining ring. If the inspections of
elastomeric energy absorber detect a
permanent compression set, this service
information also specifies replacing the
elastomeric energy absorber.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Proposed AD Requirements

This proposed AD would require,
within 90 hours time-in-service (TIS)
and thereafter at intervals not to exceed
180 hours TIS, replacing the retaining
ring and inspecting the elastometric
energy absorber for a permanent
compression set, and if necessary,
replacing the elastometric energy
absorber before the next hoist operation.

Differences Between This Proposed AD
and the EASA AD

The EASA AD requires corrective
actions in terms of months in service.
This proposed AD would require
compliance within 90 hours TIS and
thereafter at intervals not to exceed 180
hours TIS. The EASA AD applies to
Airbus Helicopters Model EC635P2+,
EC635P3, EC635T1, EC635T2+, and
EC635T3 helicopters. This proposed AD
would not because these model
helicopters have no FAA type
certificate.

Interim Action

We consider this proposed AD to be
an interim action. The design approval
holder is currently developing a
modification that will address the
unsafe condition identified in this
proposed AD. Once this modification is
developed, approved, and available, we
might consider additional rulemaking.

Costs of Compliance

We estimate that this proposed AD
would affect 278 helicopters of U.S.
Registry and that labor costs average $85
per work-hour. Based on these
estimates, we expect the following costs:

¢ Inspecting the hoist cable hook
assembly and replacing the retaining
ring would require 0.5 work-hour and
parts would be minimal for a cost of $43
per helicopter and $11,954 for the U.S.
fleet per inspection cycle.

¢ Replacing an elastomeric energy
absorber would require 0.5 work-hour
and parts would cost $2,152 for a cost
of $2,195 per helicopter.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus Helicopters Deutschland GmbH
Helicopters: Docket No. FAA-2018—
0336; Product Identifier 2017-SW-130—
AD.

(a) Applicability

This AD applies to Airbus Helicopters
Deutschland GmbH Model EC135P1,
EC135P2, EC135P2+, EC135P3, EC135T1,
EC135T2, EC135T2+, and EC135T3
helicopters, certificated in any category, with
an external mounted hoist (hoist) part
number (P/N) and hook assembly (hook)

P/N shown in Table 1 to paragraph (a) of this
AD:

Hoist P/Ns Hook P/Ns
44301-10-2 44301-420
44301-10-5 44301-420
44301-10-6 44301-420
44301-10-10 44301-423
44301-10-11 44301-423
44301-10-12 44301-423
44301-10-13 44301-423

(b) Unsafe Condition

This AD defines the unsafe condition as
detachment of a hook from a hoist cable
resulting in in-flight failure of the hoist,
which could result in injury to persons being

lifted.

(c) Comments Due Date

We must receive comments by November
6, 2018.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 90 hours time-in-service (TIS) and
thereafter at intervals not to exceed 180 hours
TIS:

(1) Inspect the hook and determine
whether the elastometric energy absorber has
taken a permanent compression set by
following the Accomplishment Instructions,
paragraphs 2.A and 2.B, of Goodrich Service
Bulletin No. 44301-10-17, Revision 4, dated
July 26, 2017 (SB 44301-10-17). If the
elastometric energy absorber has taken a
permanent compression set, replace the
elastometric energy absorber before the next
hoist operation.

(2) Replace the retaining ring by following
the Accomplishment Instructions, paragraphs
2.D through 2.K, of SB 44301-10-17.

Table 1 to Paragraph (a)

(f) Special Flight Permits

Special flight permits may be permitted
provided the hoist is not used.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Section, Rotorcraft Standards Branch, FAA,
may approve AMOCs for this AD. Send your
proposal to: David Hatfield, Aviation Safety
Engineer, Safety Management Section,
Rotorcraft Standards Branch, FAA, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
telephone (817) 222-5110; email 9-ASW-
FTW-AMOC-Requests@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(h) Additional Information

The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2017-0199, dated October 11, 2017. You
may view the EASA AD on the internet at
http://www.regulations.gov in the AD Docket.

(i) Subject

Joint Aircraft Service Component (JASC)
Code: 2500, Cabin Equipment/Furnishings.

Issued in Fort Worth, Texas, on August 23,
2018.

Scott A. Horn,

Deputy Director for Regulatory Operations,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2018-19430 Filed 9-6-18; 8:45 am]|
BILLING CODE 4910-13-P

OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION

29 CFR Part 2200

Revisions to Procedural Rules
Governing Practice Before the
Occupational Safety and Health
Review Commission

AGENCY: Occupational Safety and Health
Review Commission.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: This document solicits
recommendations for amendments to
the Commission’s rules of procedure.
DATES: Submit comments on or before
October 9, 2018.

ADDRESSES: You may submit comments
by any of the following methods:
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e Email: rbailey@oshrc.gov. Include
“Advance notice of proposed
rulemaking, 29 CFR part 2200” in the
subject line of the message.

e Fax:202—606-5417.

e Mail: One Lafayette Centre, 1120
20th Street NW, Ninth Floor,
Washington, DC 20036-3457.

e Hand Delivery/Courier: Same as
mailing address.

Instructions: All submissions must
include your name, return address, and
email address, if applicable. Please
clearly label submissions as “Advance
notice of proposed rulemaking, 29 CFR
part 2200.”

FOR FURTHER INFORMATION CONTACT: Ron
Bailey, via telephone at 202—606-5410,
or via email at rbailey@oshrc.gov.

SUPPLEMENTARY INFORMATION: In
accordance with 29 U.S.C. 661(g), the
Occupational Safety and Health Review
Commission last implemented a
comprehensive revision of its rules of
procedure in 2005. Since that time,
technological advances, including
implementation of the E-filing system,
as well as the evolution of practice
before the Commission, have called for
a careful reexamination of the
Commission’s rules of procedure, as set
forth in 29 CFR part 2200. To assist in
determining what revisions should be
made, the agency is soliciting
recommendations from the public. It is
especially interested in hearing from
those who practice before it on what
rules their experience suggests would
benefit from a revision. While
recommended changes to any rule will
be considered, the Commission is
especially interested in whether: Rules
on the computation of time should be
simplified; electronic filing and service
should be mandatory and, if so, what
exceptions, if any, should be allowed;
the definition of “affected employee”
should be broadened; citing to
Commission decisions as posted on the
agency’s website should be allowed; the
rule on the staying of a final order is not
needed and should be eliminated; the
requirement for agency approval of
settlements should be narrowed or
eliminated; the grounds for obtaining
Commission review of interlocutory
orders issued by its administrative law
judges should be revised; protection of
sensitive personal information should
be broadened; and whether the
threshold amount for cases referred for
mandatory settlement proceedings
should be increased. Comments
suggesting a rule change should include
a brief discussion of the reasons for the
change, why the change would facilitate
improved practice before the

Commission, and a reference to
authority where necessary.

Dated: August 15, 2018.
Heather L. MacDougall,
Chairman.
[FR Doc. 2018-18050 Filed 9-6—-18; 8:45 am]
BILLING CODE 7600-01-P

FEDERAL MARITIME COMMISSION

46 CFR Part 545

[Docket No. 18-06]

RIN 3072-AC71

Interpretive Rule, Shipping Act of 1984

AGENCY: Federal Maritime Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Maritime
Commission (FMC or Commission) is
seeking public comment on its
interpretation of the scope of the
Shipping Act prohibition against failing
to establish, observe, and enforce just
and reasonable regulations and practices
relating to or connected with receiving,
handling, storing, or delivering
property. Specifically, the Commission
is clarifying that the proper scope of that
prohibition in the Shipping Act of 1984
and the conduct covered by it is guided
by the Commission’s interpretation and
precedent articulated in several earlier
Commission cases, which require that a
regulated entity engage in a practice or
regulation on a normal, customary, and
continuous basis and that such practice
or regulation is unjust or unreasonable
in order to violate that section of the
Shipping Act.

DATES: Submit comments on or before:
October 10, 2018.

ADDRESSES: You may submit comments,
identified by the Docket No. 18-06 by
the following methods:

e Email: secretary@fmc.gov. Include
in the subject line: “Docket 18-06,
Interpretive Rule Comments.”
Comments should be attached to the
email as a Microsoft Word or text-
searchable PDF document. Only non-
confidential and public versions of
confidential comments should be
submitted by email.

e Mail: Rachel E. Dickon, Secretary,
Federal Maritime Commission, 800
North Capitol Street NW, Washington,
DC 20573-0001.

e Instructions: For detailed
instructions on submitting comments,
including requesting confidential
treatment of comments, and additional
information on the rulemaking process,
see the Public Participation heading of
the SUPPLEMENTARY INFORMATION section

of this document. Note that all
comments received will be posted
without change to the Commission’s
website, unless the commenter has
requested confidential treatment.

e Docket: For access to the docket to
read background documents or
comments received, go to the
Commission’s Electronic Reading Room
at: http://www.fmec.gov/18-06, or to the
Docket Activity Library at 800 North
Capitol Street NW, Washington, DC
20573, 9:00 a.m. to 5:00 p.m., Monday
through Friday, except Federal holidays.
Telephone: (202) 523-5725.

FOR FURTHER INFORMATION CONTACT:
Rachel E. Dickon, Secretary; Phone:
(202) 523-5725; Email: secretary@
fme.gov.

SUPPLEMENTARY INFORMATION:

I. Executive Summary

The Federal Maritime Commission is
issuing this notice to obtain public
comments on clarification and guidance
regarding the Commission’s
interpretation of the scope of 46 U.S.C.
41102(c) (section 10(d)(1) of the
Shipping Act of 1984).1 Section
41102(c) provides that regulated entities
“may not fail to establish, observe, and
enforce just and reasonable regulations
and practices relating to or connected
with receiving, handling, storing, or
delivering property.” 2

Beginning with the Houben 3 decision
in 2010 and presented in full in the
Commission’s 2013 decision in Kobel v.
Hapag-Lloyd, the Commission has held
in a line of recent cases that discrete
conduct with respect to a particular
shipment, if determined to be unjust or
unreasonable, represents a violation of
§41102(c), regardless of whether that
conduct represents a respondent’s
practice or regulation.* These decisions
diverge from consistent Commission
precedent dating back to 1935 and
reaffirmed as recently as 2001 which
required that a regulated entity must
engage in a practice or regulation on a
normal, customary, and continuous
basis in order to be found to have
violated § 41102(c) of the Shipping Act.
In simple summary, discrete or

1 Some authorities cited herein refer to §41102(c)
while others refer to section 10(d)(1). For ease of
reading, we will generally refer to §41102(c) in
analyzing these authorities.

246 U.S.C. 41102(c).

3 Houben v. World Moving Services, Inc., 31
S.R.R. 1400 (FMC 2010).

4 Kobel v. Hapag-Lloyd A.G., 32 S.R.R. 1720, 1731
(2013) (“The allegation that a single failure to
“observe or enforce” just and reasonable regulations
or practices is not a failure does not comport with
the language of section 10(d)(1), which mandates
regulated entities not to ‘fail to. . . observe and
enforce’ just and reasonable regulations and
practices.”).
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occasional actions by regulated entities
not reflecting a practice or regulation
would not constitute a violation of
§41102(c).

Specifically, the Commission is
considering an interpretive rule
consistent with Commission precedent
articulated in cases including
Intercoastal Investigation,5 Altieri,®
Stockton Elevators,” European
Trade,® A.N. Deringer,® and Kamara 1°
that would restore the scope of
§41102(c) to prohibiting unjust and
unreasonable practices and regulations.
These decisions require that a regulated
entity engage in a practice or regulation
on a normal, customary, and continuous
basis and a finding that such practice or
regulation is unjust or unreasonable to
violate that section of the Shipping Act.
The Commission believes that this
represents the proper interpretation of
the statutory language of the provision
that, within the full context of the 1916
Act and the 1984 Act, is consistent with
statutory and legislative history, judicial
precedent and Commission case law
embodied in cases such as Stockton
Elevators, and comports with accepted
rules of statutory construction.

This interpretation restores § 41102(c)
to its proper function and purpose
under the Shipping Act of 1984 and will
return the Commission’s focus and
priorities to the activities of maritime
regulated entities that negatively affect
the broader shipping public—all as
intended by Congress in its enactment
of the 1916 Act and the 1984 Act.
Recognizing that this interpretation
would prune and pare back the types of
recent claims that have been be filed
with the Commission to those related to
the purposes of the Shipping Act’s
§41102(c), traditional legal venues will
continue to be available to parties
injured by discrete instances of
unreasonable or unjust conduct
consistent with long established
maritime actions and other statutes
specifically enacted by Congress, and
long recognized common law remedies,
all designed to address such
circumstances.

We are seeking comment on this
refocus of §41102(c), how such an
interpretation would affect regulated

5 Intercoastal Investigation, 1935, 1 U.S.S.B.B.
400 (1935).

6 .M. Altieri v. Puerto Rico Ports Authority, 7
F.M.C. 416 (AL] 1962).

7 Investigation of Certain Practices of Stockton
Elevators, 3 S.R.R. 605 (FMC 1964).

8 European Trade Specialists v. Prudential-Grace
Lines, 19 S.R.R. 59, 63 (FMC 1979).

9 A.N. Deringer, Inc. v. Marlin Marine Services,
Inc., 25 S.R.R. 1273 (SO 1990).

10 Kamara v. Honesty Shipping Service, 29 S.R.R.
321 (ALJ 2001).

entities including ocean carriers, marine
terminal operators (MTOs), and ocean
transportation intermediaries (OTIs), as
well as members of the shipping public,
including cargo shippers and drayage
truckers, and whether claims that would
no longer fall under §41102(c) under
the contemplated interpretation would
be adequately resolved before the
Commission under other sections of the
Act or in other legal dispute venues.
The interpretation would take the form
of an interpretive rule codified in 46
CFR part 545. The language of the
proposed rule is set forth below.

II. Background

A. Statutory Language and Legislative
History

Congress first used the statutory
language addressing the legal duty of
transportation common carriers to
“establish, observe, and enforce just and
reasonable . . . regulations and
practices . . . affecting [cargo]
classification, rates, or tariffs . . . [and]
the manner and method of presenting,
marking, packing, and delivering
property for transportation . . .” in the
1910 Mann-Elkins Act amendment
(Mann-Elkins) 11 to the Interstate
Commerce Act (ICA).12 The Mann-
Elkins language clearly focused on the
operating and business practices of
railroads as commonly used and
imposed upon passengers and cargo
shippers. This fundamental common
carrier duty is the foundational
cornerstone of the ICA legislation, its
statutory purpose, and its proper
interpretation.

The provenance of the statutory
language and its inclusion six years later
in the Shipping Act of 1916 (1916
Act) 13 has been recognized by the
courts. In United States Navigation Co.
v. Cunard S.S. Co. Ltd. 284 U.S. 474
(1932), the U.S. Supreme Court tied a
firm knot binding the ICA and the 1916
Act where the court gave a general
review of various sections of the 1916
Act, including section 17 14 and held
that, “[t]hese and other provisions of the
Shipping Act clearly exhibit the close
parallelism between the act and its
prototype, the ICA, and the applicability
both of the principals of construction
and administration.” 15

As the enactment of the 1916 Act
demonstrates, together with the use of

11 Mann-Elkins Act, 61st Congress, 2nd session,
Ch. 309, 36 Stat. 539, enacted June 18, 1910.

12 The Interstate Commerce Act of 1887, Ch. 104,
24 Stat 379 (1887).

13 The Shipping Act of 1916, Sept. 7, 1916, Ch.
451, 39 Stat. 728.

14 Section 17 is the origin of section 10(d)(1), as
discussed infra.

15 Id. at 484.

identical language in other federal
statutes,16 Congress fully understood
what it was doing in using the phrase
“establish, observe, and enforce just and
reasonable regulations and practices”—
and what those words meant.1?

Section 41102(c) of the 1984 Act
originates from section 17 of the 1916
Act. Section 17 was commonly divided
into two parts and referred to as
“section 17, first paragraph” and
“section 17, second paragraph.” The
first paragraph addressed unjustly
discriminatory rates charged to shippers
while the second paragraph addressed
just and reasonable practices by carriers
and other persons subject to the Act.
The second paragraph of section 17
reads as follows:

Every such carrier and every other person
subject to this act shall establish, observe,
and enforce just and reasonable regulations
and practices relating to or connected with
the receiving, handling, storing, or delivering
of property. Whenever the Board finds any
such regulation or practice is unjust or
unreasonable it may determine, prescribe,
and order enforced a just and reasonable
regulation or practice.

Public Law 64—260 § 17 (1916)
(emphasis added).18

As a part of the general transportation
deregulatory reform trends in the 1970’s
through 1990’s,19 Congress eliminated
the sentence regarding the
Commission’s authority to prescribe or
order regulations or practices in the
1984 Act. Congress, however, reenacted
the first sentence of section 17’s second
paragraph and placed that provision in
section 10(d)(1), which, following the
2006 recodification of the 1984 Act,
became 46 U.S.C. 41102(c). That
language from section 17, second

16 For example, the Packers and Stockyards Act
of 1921, which was enacted to maintain
competition in the livestock industry. The Act bans
discrimination, manipulation of price, weight,
livestock or carcasses; commercial bribery;
misrepresentation of source, condition, or quality of
livestock; and other unfair or manipulative
practices. Section 208 of the Packers and
Stockyards Act of 1921 provides that, “[i]t shall be
the duty of every stockyard owner and market
agency to establish, observe, and enforce just,
reasonable and nondiscriminatory regulations and
practices in respect to the furnishing of stockyard
services.” 7 U.S.C. 208.

17 For a more detailed discussion of the legislative
history of this statutory language, see Gruenberg-
Reisner v. Respondent Overseas Moving Specialist,
34 S.R.R. 613, 638-644 (FMC 2016).

18 The two separate provisions of section 17 of the
Shipping Act are commonly referred to as “‘section
17, first paragraph” and “section 17, second
paragraph.”

19 See the Railroad Revitalization and Regulatory
Reform Act of 1976, Public Law 94-210; Staggers
Act of 1980, Public Law 96—448; Motor Carrier Act
of 1990, Public Law 96-296; Airline Deregulation
Act, Public Law 95-504; and the Interstate
Commerce Commission Termination Act of 1995,
Public Law 104-88.
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paragraph, first sentence, requiring that
no regulated entity may fail to establish,
observe, and enforce just and reasonable
regulations and practices relating to or
connected with the receiving, handling,
storing, or delivery of property—is now
found in §41102(c) of the 1984 Act.

Having a long legislative provenance,
Congress used the word “practice” and
the full phrase, “establish, observe, and
enforce just and reasonable regulations
and practices,” in both the original 1916
Act and in section 10(d)(1) of the 1984
Act, now §41102(c), in a particular way
and in a context that was clear to the
drafters, to the Commission, and to the
reviewing courts.

B. Judicial Precedent

In Baltimore & Ohio Railroad
Company v. United States, 277 U.S. 291
(1923), the U.S. Supreme Court
considered the question of what
constituted a “practice” within the
contemplation of Congress in the
Interstate Commerce Act:

The word ‘““practice”, considered generally
and without regard to context, is not capable
of useful construction. If broadly used, it
would cover everything carriers are
accustomed to do. Its meaning varies so
widely and depends so much upon the
connection in which it is used that Congress
will be deemed to have intended to confine
its application to acts or things belonging to
the same general class as those meant by the
words associated with it.

Id. at 299-300 (citation omitted)
(emphasis added).

The Interstate Commerce Commission
(ICQ), the United States Shipping Board
(USSB) (the agency created by Congress
in the 1916 Act), its successor agencies,
and the currently constituted
Commission,2° together with state and
federal courts have consistently ruled
that “practice”” means; (1) the acts/
omissions of the regulated common
carrier that were positively established
by the regulated common carrier and
imposed on the passenger/cargo
interest, and (2) such act/omission was
the normal,?? customary, often

20 The United States Shipping Board (USSB) was
succeeded in 1933 by the United States Shipping
Board Bureau of the Department of Commerce
(USSBB), Executive Order No. 6166 (1933). The
USSBB was succeeded in 1936 by the United States
Maritime Commission (USMC), 49 Stat. 1985. In
1950, the USMC was succeeded by the Federal
Maritime Board (FMB), 64 Stat.1273. The FMC was
established as an independent regulatory agency by
Reorganization Plan No. 7, effective August 12,
1961. The U.S. Supreme Court treated the FMC and
all predecessor agencies as the “Commission’” for
purposes of judicial review. See Volkswagenwerk v.
Federal Maritime Commission, 390 U.S. 261, 269
(1968).

21 See European Trade Specialists v. Prudential-
Grace Lines, 19 S.R.R. 59, 63 (FMC 1979). (Unless
its normal practice was not to so notify the shipper,

repeated,?2 systematic,23 uniform,24
habitual,25 and continuous manner 26
(hereinafter “Normal, Customary &
Continuous”) in which the regulated
common carrier was conducting
business.

The USSBB, a predecessor to the
Commission, considered the term
“‘practice” as used in the 1916 Act in
Intercoastal Investigation, 1935, 1 FMC
400 (1935), an investigation that covered
sixteen years of steam ship conference
activities. The USSBB held:

The provisions of the Shipping Act, 1916,
also apply to these respondents. It is there
provided . . . that carriers shall establish,
observe, and enforce just and reasonable
rates, charges, (cargo) classifications, and
tariffs and just and reasonable regulations
and practices related thereto . . .The terms
“rates”, “‘charges”, “tariffs”, and ‘“practices”
as used in transportation have received

such adverse treatment cannot be found to violate
the section as a matter of law [emphasis in
original].”

22 See Intercoastal Investigation, 1935, 1
U.S.S.B.B. 400, 432. (“Owing to its wide and
variable connotations, a practice which unless
restricted ordinarily means an often and customary
action, is deemed to acts or things belonging to the
same class as those meant by the words of the law
that are associated with it.” [cites omitted]
[emphasis added].

23 See Whitam v. Chicago, R.I. & P. Ry. Co., 66
F. Supp. 1014 (ND TX 1946) (‘“The word ‘a practice’
as used in the decision, or used anywhere properly,
implies systematic doing of the acts complained of,
and usually as applied to carriers and shippers
generally.” (emphasis added).”

24 See Stockton Elevators, 3 S.R.R. 605, 618 (FMC
1964). (“It cannot be found that the Elevator
engaged in a ‘practice’ within the meaning of
Section 17. The essence of a practice is uniformity.
It is something habitually performed and it implies
continuity . . . the usual course of conduct. It is not
an occasional transaction such as here shown.
Intercoastal Investigation, 1935, 1 U.S.S.B.B. 400,
432; B&O By. Co. v. United States 277 U.S. 291,
300, Francesconi & Co. v. B&O Ry. Co., 274 F. 687,
690; Whitham v. Chicago R.I. & P. Ry. Co., 66 F.
Supp. 1014; Wells Lamont Corp. v. Bowles, 149 F.2d
364 (emphasis added). See also, McClure v.
Blackshere, F. Supp. 678, 682 (D. Md. 1964)

(“ ‘Practice’ ordinarily implied uniformity and
continuity, and does not denote a few isolated acts,
and uniformity and universality, general notoriety
and acquiescence, must characterize the actions on
which a practice is predicated.” (citations omitted)
(emphasis added)).

25 See Stockton Elevators, 3 S.R.R. 605, 618 (FMC
1964). (“It cannot be found that the Elevator
engaged in a ‘practice’ within the meaning of
Section 17. . . . It is something habitually
performed and it implies continuity . . . the usual
course of conduct.” (citations omitted) (emphasis
added)).

26 See Stockton Elevators, 3 S.R.R. 605, 618 (FMC
1964). (“It cannot be found that the Elevator
engaged in a ‘practice’ within the meaning of
Section 17. . . . It is something habitually
performed and it implies continuity . . . .”
(citations omitted) (emphasis added)). See also,
McClure v. Blackshere, F. Supp. 678, 682 (D. Md.
1964) (“ ‘Practice’ ordinarily implied uniformity
and continuity, and does not denote a few isolated
acts, and uniformity and universality, general
notoriety and acquiescence, must characterize the
actions on which a practice is predicated.”
(citations omitted) (emphasis added)).

judicial interpretation . . . Owing to its wide
and variable connotation, a practice, which
unless restricted ordinarily means an often
repeated and customary action, is deemed to
apply only to acts or things belonging to the
class as those meant by the words of the law
that are associated with it . . . In section 18,
the term ““practices” is associated with
various words, including ‘“‘rates”, “charges”,
and “tariffs”.

Id. at 431-432 (emphasis added).2?

Prior to the 1984 Act, Commission
decisions analyzing situations that
involved discrete conduct focused on
the meaning of the word ““practice”” and
determined that conduct that did not
reflect a practice was outside the scope
of the first sentence of the second
paragraph of section 17. In Altieri,
Stockton Elevators, and European Trade
Specialists, A.N. Deringer, Kamara, and
other cases 28 the Commission used the
term “‘practice” in a consistent manner
for all the places it appears in the
Shipping Act.

In Stockton Elevators, which was later
adopted by the Commission in its
entirety, the FMC’s Presiding Examiner
found that a violation did not occur
because of the infrequency of the
relevant actions. According to that
decision, a practice is something that,
“is habitually performed and implies
continuity . . . not an occasional
transaction such as here shown.” 29 The
Presiding Examiner found the
respondent’s actions to be occasional
transactions and not a “practice”
because they were not the ““usual course
of conduct” and so not a violation of
section 17.30

Similarly, in European Trade
Specialists, Inc. v. Prudential-Grace
Lines, Inc., the ALJ specifically noted,
“[a] ‘practice’ unless the term is in some
way restricted by decision or statute,
means “an often repeated and
customary action.” 31 There, the ALJ
was considering if an alleged failure to
notify a shipper of a dispute on the
applicable tariff rate violated section 17
of the 1916 Act. The ALJ found that in
examining the record, the respondent’s
normal practice was to notify shippers

27 Intercoastal Investigations cited two ICA
railroad cases as authority. See Baltimore & Ohio
Railroad Company v. United States, 277 U.S. 291
(1923) and Missouri Pacific R. Co. v. Norwood, 283
U.S. 249, 257 (1931).

28 A series of cases alleging section 10(d)(1)
violations has established that a complainant must
demonstrate regulations and practices, as opposed
to identifying what might be an isolated error or
understandable misfortune. See, e.g., Informal
Docket No. 1745(1), Mrs. Susanne Brunner v. OMS
Moving Inc., slip decision served January 27, 1994,
administratively final March 8, 1994.

29 Investigation of Certain Practices of Stockton
Elevators, 8 F.M.C. 187, 200-201 (Examiner 1964).

30]d.

3117 S.R.R. 1351, 1361 (ALJ 1977).
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of problems and this case involved the
allegation of a single departure from that
practice which was otherwise just and
reasonable. Regardless of the unjustness
or unreasonableness of the respondent’s
failure to notify the shipper, such action
did not represent a practice and thus
there could be no section 17 violation.

In Kamara v. Honesty Shipping
Service, 29 S.R.R. 321 (AL] 2001), the
AL]J held that, “It is not clear that a
carrier’s simple failure to remit payment
to a subcontracting carrier constitutes a
Shipping Act violation, although the
shipper would certainly have a
commercial contractual claim.

These cases addressing Section
10(d)(1) violations correctly hold that a
complainant must demonstrate
regulations and practices and articulates
the correct scope and interpretation of
§41102(c). This precedent stands in
stark contrast to recent Commission
decisions that adopted a far more
expansive interpretation of the conduct
covered by §41102(c) untethered to the
language of the statute, the legislative
history, Commission precedent, or, most
importantly, the purpose of the
Shipping Act to address common carrier
duties.32

In the 2013 Kobel decision, the
Commission charted a different course
by disjoining the statute’s conjunctive
language of “establish, observe, and
enforce” and specifically identified that
§41102(c) contains three discrete
prohibitions: (1) A prohibition against
failing to establish just and reasonable
regulations and practices; (2) a
prohibition against failing to observe
just and reasonable regulations and
practices; and (3) a prohibition against
failing to enforce just and reasonable
regulations.33 Since Kobel, the
Commission has interpreted section
§41102(c) to mean that a single failure
to fulfill a single legal obligation of any
description itself could constitute a
violation of §41102(c).” 34

The Commission looked to a single
rule of construction, the surplusage
cannon, to support its course change
from prior Commission and court
rulings. That rule provides that, “If
possible, every word and every

32 See Adair v. Penn-Nordic Lines, Inc., 26 S.R.R.
11 (ALJ 1991); Tractors & Farm Equip. Ltd v.
Cosmos Shipping Co., Inc., 26 S.R.R. 788 (AL]
1992); Houben v. World Moving Servs., Inc., 31
S.R.R. 1400 (FMC 2010).

33 Kobel, 32 S.R.R. at 1735.

34 See, e.g., Bimsha Int’l v. Chief Cargo Servs., 32
S.R.R. 1861, 1865 (FMC 2013) (“NVOCCs violate
[§41102(c)] when they fail to fulfill NVOCC
obligations, through single or multiple actions or
mistakes, and therefore engage in an unjust and
unreasonable practice” (emphasis added)).

provision is to be given effect.” 35
However, the commentators offer two
relevant notes of caution.

First, in discussing the Principle of
Interrelating Canons, they advise, “No
canon of interpretation is absolute. Each
may be overcome by the strength of
differing principles that point in other
directions . . . It is a rare case in which
each side does not appeal to a different
canon to suggest its desired
outcome.” 36 Second, in later discussion
of the surplusage canon, they note, “If
a provision is susceptible of (1) a
meaning that . . . deprives another
provision of all independent effect, and
(2) another meaning that leaves both
provisions with some independent
operation, the later should be preferred
. . . So, like all other canons, this one
must be applied with judgement and
discretion, and with careful regard to
context.” 37

The Commission has, in these recent
cases, strained to give independent
application of the elements, “establish,
observe, or enforce” but, in so doing,
has deprived any operation of a
discussion or application of the alleged
unjust or unreasonable practice or
regulation being inflicted upon the
general shipping public. The “context”
of § 41102(c) itself within the Shipping
Act and other factors discussed below
demonstrate the flaws in the
Commission’s recent line of section
41102(c) decisions. Moreover, numerous
other canons of construction “point in
other directions,” 38 all as discussed
below.

It is this line of recent cases
determining that a discrete failure to
observe and enforce an established just
and reasonable regulation or practice
that the Commission seeks to reform in
this rulemaking so as to return the scope
of §41102(c) to its proper role and
purpose within the Shipping Act. In the
future, the Commission intends to
follow the reasoning in Intercoastal
Investigation, Altieri, Stockton
Elevators, European Trade Specialists,
Deringer, and Kamara which offer
precedent as to what properly applies
the full meaning and purpose of
“establish, observe, and enforce just and
reasonable regulations and practices”
under the Shipping Act and a violation
of §41102(c).

C. Rules of Statutory Construction

The precedent in Intercoastal
Investigation, Altieri, Stockton

35 Reading Law: The Interpretation of Legal Texts,
Scalia and Garner, 2012, pg. 174.

36 Id. at 59, emphasis in the original.

37 Id. at page 176, emphasis added.

381d. at 59.

Elevators, European Trade Specialists,
Deringer, and Kamara as to what
constitutes ‘“‘regulations and practice”
under the Shipping Act is supported by
and consistent with multiple accepted
rules of statutory construction. Proper
consideration and application of
numerous canons of statutory
construction demonstrates that Congress
has spoken to the issue at hand.39

(1) The Syntactic Canon concerns
grammar. Reviewing § 41102(c), the
regulated entity is the subject of the
sentence. The subject is directed—i.e.
do not fail to—then comes the active
verbs—*‘establish, observe, and enforce”
just and reasonable regulations and
practices. The regulated entity is
ordered to, first, initiate the creation,
dissemination, and publication of such
just and reasonable regulations and
practices, and simultaneously, to
observe and enforce those regulations
and practices that were created by that
regulated entity.#0

(2) The Ordinary Meaning Canon
requires that the words of a statute are
to be taken in their natural and ordinary
signification and import.#? The judicial
interpretation of the phrase ““practices”
by multiple courts applying the Mann-
Elkins Act, the 1916 Act, and other
statutes, all utilized the Ordinary
Meaning Canon to find the meaning of
the term “practice” as intended by
Congress.#2 All came to a reasoned
conclusion that confirms the
Commission’s proposed
interpretation.43

(3) The Prior-Construction Canon
requires that “[w]hen administrative
and judicial interpretations have settled
the meaning of an existing statutory
provision, repetition of the same
language in a new statute indicates, as
a general matter, the intent to
incorporate its administrative and

39 See Bell Atlantic Telephone Companies v.
Federal Communications Commission, 131 F.3d
1044, 1047 (D.C. Cir. 1997) (“‘Context serves an
especially important role in textual analysis of a
statute when Congress has not expressed itself as
univocally as might be wished.”).

40For a fuller discussion of the Syntactic Canon,
see Gruenberg-Reisner v. Respondent Overseas
Moving Specialist, 34 S.R.R. 613, 641 (FMC 2016).

41 See, e.g., James Kent, Commentaries on
American Law 432 (1826) (‘““The words of a statute
are to be taken in their natural and ordinary
signification and import; and if technical words are
used, they are to be taken in a technical sense.”).

42 See Intercoastal Investigation, 1935, 1
U.S.S.B.B. 400 (1935); Whitam v. Chicago, R.I. & P.
Ry. Co., 66 F. Supp. 1014 (N.D. Tex. 1946); McClure
v. Blackshere, 231 F. Supp. 678 (D. Md. 1964);
Stockton Elevators, 8 F.M.C. 187 (1964); and
European Trade Specialists, 19 S.R.R. 59 (FMC
1979).

43 For a fuller discussion of the Ordinary Meaning
Canon, see Gruenberg-Reisner v. Respondent
Overseas Moving Specialist, 34 S.R.R. 613, 641-642
(FMC 2016).
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judicial interpretations as well.” 44
Congress used the same 1916 Shipping
Act language in the new 1984 Act. The
Commission’s holdings in Intercoastal
Investigation, 1935, 1 U.S.S5.B.B. 400
(1935), the case law, including ICA
federal court cases, cited therein as
supporting precedent,*> Altieri, 46
Stockton Elevators,*” the case law,
including ICA federal court cases, cited
therein as supporting precedent, and
European Trade %8 was incorporated
into the new statute as well.49 Justice
Felix Frankfurter expressed the maxim
as ““if a word is obviously transplanted
from a legal source, whether the
common law or other legislation, it
brings the old soil with it.” 50

(4) The Associated Words Canon of
construction requires that associated
words bear on one another’s meaning. In
Intercoastal Investigation, 1935, the
United States Shipping Board
considered the term “practice” as used
in the 1916 Act and determined that,
“[o]wing to its wide and variable
connotation, a practice which unless
restricted ordinarily means an often
repeated and customary action, is
deemed to apply only to acts or things
belonging to the class as those meant by
the words of the law that are associated
with it.” 1 U.S.S.B.B. at 431432

44 Bragdon v. Abbott, 524 U.S. 624, 645 (1998)
(emphasis added).

45 Intercoastal at 432.

46 J M. Altieri v. Puerto Rico Ports Authority, 7
F.M.C. 416 (AL] 1962). “If the action of respondent
were one of a series of such occurrences, a practice
might be spelled out that would invoke the
coverage of section 17. Hecht, Levis and Kahn, Inc.
v. Isbrandtsen, Co., Inc., 3 F.M.B. 798 (1950).
However, the action of the respondent is an isolated
or ‘one shot’ occurrence. Complainant has alleged
and proved only the one instance of such conduct.
It cannot be found to be a ‘practice’ within the
meaning of the last paragraph of section 17.” Id. at
420 (emphasis in original).)

473 S.R.R. at 618 (“It cannot be found that the
Elevators engaged in a ‘practice’ within the meaning
of section 17. The essence of a practice is
uniformity. It is something habitually performed
and it implies continuity . . . the usual course of
conduct. It is not an occasional transaction such as
here shown. Intercostal Investigation, 1935, 1.
USSBB 400, 432; B&O Ry. Co., 274 F. 687, 690;
Whitham v. Chicago R.I. & P. Ry. Co., 66 F. Supp.
1014; Wells Lamont Corp. v. Bowles, 149 F.2d
364.7).

4819 S.R.R. at 63. (“Even assuming, without
deciding, that European was not notified of the
classification and rating problem we cannot say that
such conduct by Hipage amounts to a violation of
Section 17. Unless its normal practice was not to
so notify the shipper, such adverse treatment
cannot be found to violate the section as a matter
of law. Investigation of Certain Practices of
Stockton Elevators, 8 F.M.C. 181, 200 [3 S.R.R. 605]
(1964).” (emphasis in original)).

49For a more detailed discussion of the Prior-
Construction Canon, see Gruenberg-Reisner v.
Respondent Overseas Moving Specialist, 34 S.R.R.
613, 647-649 (FMC 2016).

50 Felix Frankfurter, Some Reflections on the
Reading of Statutes, 47 Colum. L. Rev. 527, 537
(1947).

(emphasis added). The application of
the term “‘practices” must be confined
within the regulated transportation
world of common carriage, its
specialized lexicon and its association
with various words including “rates,”
“charges,” and “‘tariffs.” 51

(5) In Atlantic Cleaners & Dryers, Inc.
v. United States, 286 U.S. 427 (1932),
the U.S. Supreme Court framed the
Presumption of Consistent Usage Canon
as follows, “[t]here is a natural
presumption that identical words used
in different parts of the same act are
intended to have the same meaning. Id.
at 433 (emphasis added). In the 1984
Act, Congress used the term “‘practice”
or “‘practices’ eight times in three
different sections of the new legislation:
Section 5 (Agreements); section 8
(Tariffs); and section 10 (Prohibited
Acts). These usages of “practice” are in
complete harmony with the original
1910 Mann-Elkins Act and the original
section 17 of the 1916 Act’s usage of
“‘practices” referenced above.52

(6) The Whole-Text Canon requires
that the entire statutory structure,
statutory scheme and analysis must be
considered. In K Mart Corp. v. Cartier,
Inc., 486 U.S. 281 (1988), the U.S.
Supreme Court expressed the Whole-
Text Canon as follows, “In ascertaining
the plain meaning of the statute, the
court must look to the particular
statutory language at issue, as well as
the language and design of the statute as
a whole.” Id. at 291. The Congressional
intent, overall context and statutory
mandate of the 1984 Shipping Act
makes clear that Congress wanted the
Commission to focus its regulatory
authority on “establish[ing] a
nondiscriminatory regulatory process
for the common carriage of goods by
water . . .” 53 and on maritime
activities that: Result in substantial
reduction in competition and are
detrimental to commerce. In the 1998
amendments, Congress injected
additional competitive market-driven
provisions into the Shipping Act of
1984.54

(7) The Gruenberg-Reisner decision,
supra, also discusses the relevant
application of the negative implication
canon and the presumption against

51For a more detailed discussion of the
Associated Word Canon, see Gruenberg-Reisner v.
Respondent Overseas Moving Specialist, 34 S.R.R.
613, 645 (FMC 2016).

52For a more detailed discussion of the
Presumption of Consistent Usage Canon, see
Gruenberg-Reisner v. Respondent Overseas Moving
Specialist, 34 S.R.R. 613, 642-643 (FMC 2016).

53 See 46 U.S.C. 40101.

54For a more detailed discussion of the Whole
Text Canon, see Gruenberg-Reisner v. Respondent
Overseas Moving Specialist, 34 S.R.R. 613, 644
(FMC 2016).

extraterritorial application canon. Last,
Gruenberg-Reisner also discusses the
duty of federal agencies to observe and
adhere to the doctrine of stare decisis.?®

D. Remedies

The Commission is aware that
modifying the application of recent
§41102(c) cases may pare back
complainants’ ability in some factual
circumstances to claim a Shipping Act
violation and thus seek redress before
the Commission when they are harmed
by an act or omission of a regulated
entity. However, § 41102(c) was not
designed to be the universal panacea for
each and every problem or grievance
that arises in the maritime realm of
receiving, handling, storing, or
delivering property. To interpret the
Shipping Act as duplicative of every
other statutory and common law
maritime remedy would frustrate
Congressional intent in enacting
different statutory schemes and
undermine the purpose of the Shipping
Act.

In A.N. Deringer, Inc. v. Marlin
Marine Services, Inc., 25 S.R.R. 1273,
1276, 1277 (SO 1990), a post 1984 case
that followed the Altieri, Intercoastal
Investigation, Stockton Elevators,
European Trade Specialists line of
precedent in a case considering what is
now §41102(c), the Settlement Officer
addressed the effect of an overly broad
interpretation of section 10(d)(1) on
other maritime statutes, such as the
Carriage of Goods by Sea Act
(COGSA).538 COGSA is the United States
enactment of the international
convention commonly referred to as the
Hague Rules. This treaty was intended

55 See Motor Vehicle Mfrs. Ass’n v. State Farm
Insurance, 463 U.S. 29 (1983). “[A]n agency
changing its course . . . is obligated to supply a
reasoned analysis for the change . . . .” Id. at 42.
The Commission’s case law affirmed this obligation
in Harrington & Co. v. Georgia Ports Authority, 23
S.R.R. 753 (ALJ 1986), where the Commission held,
“the decision to depart from precedent is not taken
lightly and requires compelling reasons . . . the
courts are emphatic in requiring agencies to follow
their precedents or explain with good reason why
they choose not to do so.” Id. at 766.

5646 U.S.C. 3070, Public Law 109-304, 6(c), 120
Stat. 1516 (2006).

57 See Gilmore and Black, The Law of Admiralty,
(2d ed. 1975). “This compromise was so well
thought of that when, between 1921 and 1924,
representatives of the shipping world and of the
maritime nations sought by conference to arrive at
terms suitable for uniform worldwide treatment of
the shipper carrier relation under ocean bills of
lading, the “Hague Rules” which they adopted, first
as a set of clauses for voluntary inclusion in bills
of lading and then as a Convention to which the
adherence of maritime nations was invited,
embodied the Harter Act compromise in the main
outline. In 1936, the United States adhered to the
Convention, and Congress passed in
implementation the Carriage of Goods By Sea Act,
which with minor differences follows verbatim the
Hague Rules.” Id. at 144-145.



45372

Federal Register/Vol. 83, No. 174/Friday, September 7, 2018/Proposed Rules

to achieve a common set of international
rules for the handling of cargo damage
and loss claims.57 The Commission ALJ
acknowledged the status of COGSA with
the following Commission ruling:

It is clear that COGSA was enacted to
clarify the responsibilities as well as the
rights and immunities of carriers and ships
with respect to loss and damage claims.
Consequently, the use of the Shipping Act of
1984 to circumvent COGSA provisions
would constitute a wholly unwarranted
frustration of Congressional intent.
Furthermore, some of the logical conclusions
of such a step would be absurd. For example,
COGSA provides a one-year period for the
filing of suit; after that period, a claim is time
barred. To accept Deringer’s premise, one
would have to conclude that a one-year
period exists during which a claimant may
file suit, but two additional years exist in
which to file with the FMC. Inasmuch as
COGSA stipulates that the carrier and ship,
in the absence of a suit, are discharged from
liability after one year, such a conclusion is
unacceptable.

Id. at 1277 (footnotes omitted).58

As a further note on the discordant
conflict between COGSA and the
Commission’s current usage of section
10(d)(1) of the Shipping Act, consider
that COGSA provides for a limitation of
liability scheme, including a cargo
valuation cap of $500 per customary
freight unit unless the shipper declares
a higher cargo value. As the A.N.
Deringer decision noted, a claimant
could wait for 366 days and then file its
claim at the Commission under section
10(d)(1) and thereby avoid any COGSA
limitations on the value of its cargo loss.

This proffer of a conflict between
section 10(d)(1) and COGSA is not
speculation or a mere hypothetical. In
the Commission’s Kobel decision, supra,
Respondent Hapag-Lloyd, the ocean
vessel common carrier, was found to
have violated section 10(d)(1) by virtue
of damaging the Claimant’s container
during the loading process and then
subsequently placing that damaged
container on a later Hapag-Lloyd ship.
The Commission then held that Hapag-
Lloyd was; however, not liable for
reparations because the damage to the
container was not the proximate cause
of the losses to the cargo. If the damaged
container had allowed for water
inundation with resulting cargo damage,
then all legal elements would have been
presented for an award to Claimants by
virtue of the section 10(d)(1) violation.

58n addition, with any COGSA litigation, the
parties pay their own legal fees. Under a recent
amendment to the 1984 Act in Title IV of the
Howard Coble Coast Guard and Maritime
Transportation Act of 2014, Public Law 113-281
enacted on December 18, 2014, the prevailing party
in Shipping Act claims wins full reparation and
may be awarded attorney fees.

As a last observation concerning the
comity between COGSA and the
Shipping Act, consider section 2 of the
Shipping Act’s Declaration of Policy
where Congress stated:

The purposes of this Actare. . . (2) to

provide an efficient and economic
transportation system in the ocean commerce
of the United States that is, insofar as
possible, in harmony with, and responsive to,
international shipping practices . . .59

As the Commission looks for guidance
on Congressional intent concerning the
scope, applicability, and proper
interpretation of section 10(d)(1) and its
relationship to the COGSA/Hague Rules,
we find here a clear affirmative
Congressional statement that directs the
Commission to harmonize the Shipping
Act with international shipping
practices. The Hague Rules, as adopted
by Congress, provide for a single
internationally accepted set of rules for
the treatment of the shipper-carrier
relation under ocean bills of lading. An
interpretation of the Shipping Act’s
section 10(d)(1) that provides for an
alternative legal remedy for a cargo
claim in the United States would create
diametrical discord to this area of law.
Returning the Commission’s
interpretation to its proper statutory
purpose and scope will not leave
claimants without remedy. Claimants
would have full and adequate remedies
under numerous legal proscriptions
including common law, state statutes,
admiralty law, and other federal
statutes. Such claims should be
presented to proper courts of common
pleas. The Commission notes that other
provisions or regulations of the
Shipping Act could also provide
remedy.®° The Commission also notes
that bringing actions in traditional
venues, such as state and federal courts,
may be appropriate. Matters that may
now be brought under § 41102(c) could
also potentially be adjudicated as
matters of contract law, agency law, or
admiralty law. In cases prior to Kobel,
it has been noted that remedy could
have been sought in other venues. In
Adair v. Penn-Nordic Lines, Inc., 26
S.R.R. 11 (ALJ 1991), the AL]J noted that
the relevant conduct “would
undoubtedly have contravened other
standards of law under principles of
contract and common carrier law
applicable in courts of law and quite
possibly Mr. Adair could have obtained
relief. . .in a court of law or perhaps
admiralty rather than before this

5946 U.S.C. 40101(2) (emphasis added).

60 See Total Fitness Equipment, Inc. d/b/a/
Professional Gym v. Worldlink Logistics, Inc., 28
S.R.R. 45 (ID 1997); Brewer v. Maralan, 29 S.R.R.
6 (FMC 2001).

Commission.”” 61 The Commission is
seeking public comment on whether
alternative avenues for redress would be
available should the Commission
choose to reinterpret § 41102(c).

IV. Conclusion

The Commission believes that the
interpretation and application of
§41102(c) should be properly aligned
with the broader common carriage
foundation and purposes of the Act. The
interpretive rule is consistent with the
purposes of the Shipping Act and
focuses Commission activities on
regulated entities who abuse the
maritime shipping public by imposing
unjust and unreasonable business
methods, and who do so on a normal,
customary, and continuous basis, and
thereby negatively impact maritime
transportation competition or inflict
detrimental effect upon the commerce of
the United States. This interpretation
reflects the clear intent of Congress and
reflects Commission precedent
articulated in Intercoastal Investigation,
Altieri, Stockton Elevators, European
Trade, and Deringer. Though the
Commission is aware that the
interpretive rule may redirect some
claims in certain fact situations from
being brought under the Shipping Act,
the Commission believes that existing
alternative avenues of redress are fully
sufficient to address those cases. The
Commission is therefore seeking
comment on the proposed
interpretation.

V. Public Participation

How do I prepare and submit
comments?

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
docket, please include the docket
number of this document in your
comments.

You may submit your comments via
email to the email address listed above
under ADDRESSES. Please include the
docket number associated with this
notice and the subject matter in the
subject line of the email. Comments
should be attached to the email as a
Microsoft Word or text-searchable PDF
document. Only non-confidential and
public versions of confidential
comments should be submitted by
email.

You may also submit comments by
mail to the address listed above under
ADDRESSES.

61 Adair, 26 S.R.R. at 20-21.
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How do I submit confidential business
information?

The Commission will provide
confidential treatment for identified
confidential information to the extent
allowed by law. If your comments
contain confidential information, you
must submit the following by mail to
the address listed above under
ADDRESSES:

e A transmittal letter requesting
confidential treatment that identifies the
specific information in the comments
for which protection is sought and
demonstrates that the information is a
trade secret or other confidential
research, development, or commercial
information.

e A confidential copy of your
comments, consisting of the complete
filing with a cover page marked
“Confidential-Restricted,” and the
confidential material clearly marked on
each page. You should submit the
confidential copy to the Commission by
mail.

¢ A public version of your comments
with the confidential information
excluded. The public version must state
“Public Version—confidential materials
excluded” on the cover page and on
each affected page, and must clearly
indicate any information withheld. You
may submit the public version to the
Commission by email or mail.

Will the Commission consider late
comments?

The Commission will consider all
comments received before the close of
business on the comment closing date
indicated above under DATES. To the
extent possible, we will also consider
comments received after that date.

How can I read comments submitted
by other people?

You may read the comments received
by the Commission at the Commission’s
Electronic Reading Room or the Docket
Activity Library at the addresses listed
above under ADDRESSES.

VI. Rulemaking Analyses

Regulatory Flexibility Act

The Regulatory Flexibility Act
(codified as amended at 5 U.S.C. 601—
612) provides that whenever an agency
is required to publish a notice of
proposed rulemaking under the
Administrative Procedure Act (APA) (5
U.S.C. 553), the agency must prepare
and make available for public comment
an initial regulatory flexibility analysis
(IRFA) describing the impact of the
proposed rule on small entities. 5 U.S.C.
603. An agency is not required to
publish an IRFA, however, for the
following types of rules, which are

excluded from the APA’s notice-and-
comment requirement: Interpretative
rules; general statements of policy; rules
of agency organization, procedure, or
practice; and rules for which the agency
for good cause finds that notice and
comment is impracticable, unnecessary,
or contrary to public interest. See 5
U.S.C. 553(b).

Although the Commission has elected
to seek public comment on this
proposed rule, the rule is an
interpretative rule. Therefore, the APA
does not require publication of a notice
of proposed rulemaking in this instance,
and the Commission is not required to
prepare an IRFA.

National Environmental Policy Act

The Commission’s regulations
categorically exclude certain
rulemakings from any requirement to
prepare an environmental assessment or
an environmental impact statement
because they do not increase or decrease
air, water or noise pollution or the use
of fossil fuels, recyclables, or energy. 46
CFR 504.4. The proposed rule describes
the Commission’s proposed
interpretation of the scope of 46 U.S.C.
41102(c) and the elements necessary for
a successful claim for reparations under
that section. This rulemaking thus falls
within the categorical exclusion for
matters related solely to the issue of
Commission jurisdiction and the
exclusion for investigatory and
adjudicatory proceedings to ascertain
past violations of the Shipping Act. See
46 CFR 504.4(a)(20), (22). Therefore, no
environmental assessment or
environmental impact statement is
required.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3521) (PRA) requires an
agency to seek and receive approval
from the Office of Management and
Budget (OMB) before collecting
information from the public. 44 U.S.C.
3507. The agency must submit
collections of information in proposed
rules to OMB in conjunction with the
publication of the notice of proposed
rulemaking. 5 CFR 1320.11. This
proposed rule does not contain any
collections of information as defined by
44. U.S.C. 3502(3) and 5 CFR 1320.3(c).

Executive Order 12988 (Civil Justice
Reform)

This rule meets the applicable
standards in E.O. 12988 titled, “Civil
Justice Reform,” to minimize litigation,
eliminate ambiguity, and reduce
burden.

Regulation Identifier Number

The Commission assigns a regulation
identifier number (RIN) to each
regulatory action listed in the Unified
Agenda of Federal Regulatory and
Deregulatory Actions (Unified Agenda).
The Regulatory Information Service
Center publishes the Unified Agenda in
April and October of each year. You
may use the RIN contained in the
heading at the beginning of this
document to find this action in the
Unified Agenda, available at http://
www.reginfo.gov/public/do/
eAgendaMain.

List of Subjects in 46 CFR Part 545

Antitrust, Exports, Freight forwarders,
Maritime carriers, Non-vessel-operating
common carriers, Ocean transportation
intermediaries, Licensing requirements,
Financial responsibility requirements,
Reporting and recordkeeping
requirements.

For the reasons set forth above, the
Federal Maritime Commission proposes
to amend 46 CFR part 545 as follows:

PART 545—INTERPRETATIONS AND
STATEMENTS OF POLICY

m 1. The authority citation for part 545
continues to read as follows:
Authority: 5 U.S.C. 553; 46 U.S.C. 305,
40307, 40501—40503, 41101—41106, and
40901—-40904; 46 CFR 515.23.

m 2. Add §545.4 to read as follows:

§545.4 Interpretation of Shipping Act of
1984—-Unjust and unreasonable practices.

46 U.S.C. 41102(c) is interpreted to
require the following elements in order
to establish a successful claim for
reparations:

(a) The respondent is an ocean
common carrier, marine terminal
operator, or ocean transportation
intermediary;

(b) The claimed acts or omissions of
the regulated entity are occurring on a
normal, customary, and continuous
basis;

(c) The practice or regulation relates
to or is connected with receiving,
handling, storing, or delivering
property;

(d) The practice or regulation is unjust
or unreasonable; and

(e) The practice or regulation is the
proximate cause of the claimed loss.

By the Commission.
Rachel Dickon,
Secretary.
[FR Doc. 2018-19328 Filed 9-6-18; 8:45 am]|
BILLING CODE 6731-AA-P
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DEPARTMENT OF VETERANS between the hours of 8:00 a.m. and 4:30 from the VAAR, each section cited for
AFFAIRS p-m., Monday through Friday (except removal has been considered for

48 CFR Parts 801, 815, 816, 837, 849,
852, and 871

RIN 2900-AQ20

VA Acquisition Regulation:
Contracting by Negotiation; Service
Contracting

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) is proposing to amend and
update its VA Acquisition Regulation
(VAAR) in phased increments to revise
or remove any policy superseded by
changes in the Federal Acquisition
Regulation (FAR), to remove procedural
guidance internal to VA into the VA
Acquisition Manual (VAAM), and to
incorporate any new agency specific
regulations or policies. These changes
seek to streamline and align the VAAR
with the FAR and remove outdated and
duplicative requirements and reduce
burden on contractors. The VAAM
incorporates portions of the removed
VAAR as well as other internal agency
acquisition policy. VA will rewrite
certain parts of the VAAR and VAAM,
and as VAAR parts are rewritten, we
will publish them in the Federal
Register. VA will combine related
topics, as appropriate. In particular, this
rulemaking revises VAAR concerning
Contracting by Negotiation and Service
Contracting, as well as affected parts
covering the Department of Veterans
Affairs Acquisition Regulation System,
Types of Contracts, Termination of
Contracts, Solicitation Provisions and
Contract Clauses, and Loan Guaranty
and Vocational Rehabilitation and
Employment Programs.

DATES: Comments must be received on
or before November 6, 2018 to be
considered in the formulation of the
final rule.

ADDRESSES: Written comments may be
submitted through
www.Regulations.gov; by mail or hand-
delivery to Director, Regulation Policy
and Management (00REG), Department
of Veterans Affairs, 810 Vermont
Avenue NW, Room 1063B, Washington,
DC 20420; or by fax to (202) 273-9026.
(This is not a toll-free number.)
Comments should indicate that they are
submitted in response to ‘“RIN 2900-
AQ20—VA Acquisition Regulation:
Contracting by Negotiation; Service
Contracting.” Copies of comments
received will be available for public
inspection in the Office of Regulation
Policy and Management, Room 1063B,

holidays). Please call (202) 461—4902 for
an appointment. (This is not a toll-free
number.) In addition, during the
comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Ricky L. Clark, Senior Procurement
Analyst, Procurement Policy and
Warrant Management Services, 003A2A,
425 I Street NW, Washington, DC 20001,
(202) 632—5276. This is not a toll-free
number.

SUPPLEMENTARY INFORMATION:
Background

This rulemaking is issued under the
authority of the Office of Federal
Procurement Policy (OFPP) Act which
provides the authority for an agency
head to issue agency acquisition
regulations that implement or
supplement the FAR.

VA is proposing to revise the VAAR
to add new policy or regulatory
requirements and to remove any
redundant guidance and guidance that
is applicable only to VA’s internal
operating processes or procedures.
Codified acquisition regulations may be
amended and revised only through
rulemaking. All amendments, revisions,
and removals have been reviewed and
concurred with by an Integrated Product
Team of agency stakeholders.

The VAAR uses the regulatory
structure and arrangement of the FAR
and headings and subject areas are
consistent with the FAR content. The
VAAR is divided into subchapters, parts
(each of which covers a separate aspect
of acquisition), subparts, and sections.

The Office of Federal Procurement
Policy Act, as codified in 41 U.S.C.1707,
provides the authority for the Federal
Acquisition Regulation and for the
issuance of agency acquisition
regulations consistent with the FAR.

When Federal agencies acquire
supplies and services using
appropriated funds, the purchase is
governed by the FAR, set forth at title
48 Code of Federal Regulations (CFR),
chapter 1, parts 1 through 53, and the
agency regulations that implement and
supplement the FAR. The VAAR is set
forth at title 48 CFR, chapter 8, parts 801
to 873.

Discussion and Analysis

The VA proposes to make the
following changes to the VAAR in this
phase of its revision and streamlining
initiative. For procedural guidance cited
below that is proposed to be deleted

inclusion in VA’s internal agency
operating procedures in accordance
with FAR 1.301(a)(2). Similarly,
delegations of authorities that are
removed from the VAAR will be
included in VA Acquisition Manual
(VAAM) as internal agency guidance.

VAAR Part 801—Department of
Veterans Affairs Acquisition Regulation
System

In the table in 801.106, we propose to
amend the clause number 852.237-7 to
852.237-70 to conform to the FAR
numbering system for agency
regulations.

VAAR Part 815—Contracting by
Negotiation

We propose to add 41 U.S.C. 1702 as
an authority for part 815, which
addresses the acquisition planning and
management responsibilities of Chief
Acquisition Officers and Senior
Procurement Executives, to include
implementation of unique procurement
policies, regulations and standards of
the executive agency.

We also propose to add 41 U.S.C.
1121(c)(3) which is from Title 41, Public
Contracts, Positive Law codification that
speaks to the authority of an executive
agency under another law to prescribe
policies, regulations, procedures, and
forms for procurement that are subject
to the authority conferred in the cited
section, as well as other sections of Title
41 as shown therein.

In subpart 815.3, Source Selection, we
propose to remove 815.303,
Responsibilities, to the VAAM since it
contains procedural guidance that is
internal to the VA and will be updated
and moved to the VA Acquisition
Manual (VAAM).

We propose to remove 815.304,
Evaluation factors and significant
subfactors, and move it to the VAAM as
it contains procedural guidance that is
internal to the VA and will be updated
and moved to the VAAM.

We propose to amend section
815.304—70, Evaluation factor
commitments, by deleting paragraph
(a)(4). This paragraph was removed
because the VA Mentor-Protégé Program
is no longer current. We propose to
revise the section by removing
paragraph (b) and moving it to the
VAAM as it contains procedural
information. We also propose to
renumber the paragraphs of the section
accordingly.

We propose to amend section
815.304—71, Solicitation provision and
clause, to make a correction to add in
the words ““Small Business” that are
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missing in the current version of the
VAAR.

In subpart 815.3, Source Selection, we
propose to add a new section, 815.370,
Only one offer. This is a newly
developed section for VA. The inclusion
of this policy gives the contracting
officer the ability to re-solicit for an
action if they only receive one offer and
if the solicitation gave offerors less than
30 days to submit a proposal. The
following sections have been added to
this section and provide additional
guidance pertaining to this new policy:
815.370-1, Policy; 815.370-2, Promote
competition; 815.370-3, Fair and
reasonable price, 815.370—4, Exceptions
and 815.370-5, Solicitation provision.
These subsections under section
815.370 explain that it is VA policy, if
only one offer is received in response to
a competitive solicitation, to take action
to promote competition and ensure that
the price is fair and reasonable. It
describes the necessary steps to meet
these requirements. Section 815.370—4,
Exceptions, cites the exceptions to the
policy and 815.370-5, Solicitation
provision, prescribes the inclusion of
852.215-72, Notice of Intent to Re-
solicit, in competitive solicitations,
including solicitations using FAR part
12 procedures for the acquisition of
commercial items that will be solicited
for fewer than 30 days, unless an
exception at 815.370—4 applies.

We propose to remove subpart 815.4,
Contract Pricing, as it contains
procedural guidance that is internal to
the VA and will therefore be moved to
the VAAM.

We propose to remove subpart 815.6,
Unsolicited Proposals, as it contains
procedural guidance that is internal to
the VA and will therefore be moved to
the VAAM.

VAAR Part 816—Types of Contracts

The authority citation for part 816 is
revised to correct the citation for 41
U.S.C. 1121 by adding reference to
paragraph (c)(3).

In subpart 816.5, we propose to add
section 816.506—-70, Requirements—
supplement for mortuary services,
prescribing clause 852.216-76,
Requirements—Supplement for
Mortuary Services, for all contracts for
mortuary services.

VAAR Part 837—Service Contracting

We propose to amend the authority
citation for part 837 to add reference to
the Crime Control Act of 1990 and the
Pro-Children Act of 2001 which provide
the authority for new clauses that
address protection of children under
contracts providing child care services.
We also propose to add 41 U.S.C.

1121(c)(3) which is from Title 41, Public
Contracts, Positive Law codification that
speaks to the authority of an executive
agency under another law to prescribe
policies, regulations, procedures, and
forms for procurement that are subject
to the authority conferred in the cited
section, as well as other sections of Title
41 as shown therein.

We also propose to revise the part 837
authorities to replace the 38 U.S.C. 501
citation with 41 U.S.C. 1702 which
addresses the acquisition planning and
management responsibilities of Chief
Acquisition Officers and Senior
Procurement Executives, to include
implementation of unique procurement
policies, regulations and standards of
the executive agency. 38 U.S.C. 501 is
a more general authority for the
Secretary to utilize to prescribe all rules
and regulations. The title 41 authority is
more appropriate to cite when
publishing the VAAR.

We propose to remove section
837.103, Contracting officer
responsibility, and to address the
subject of documenting personal versus
non-personal services determinations in
the VAAM.

We propose to remove the title and
text at section 837.110, Solicitation
provisions and contract clauses, since
FAR 52.237-2 Protection of Government
Buildings, Equipment and Vegetation
and 852.228-71, Indemnification and
Insurance, outline contractor liabilities
and required insurance levels.

We propose to amend section
837.110-70, Services provided to
eligible beneficiaries, to retitle it “VA
solicitation provisions and contract
clauses,” to remove the prescription for
the clause, 852.271-70,
Nondiscrimination in services provided
to beneficiaries, and to add the
prescriptions for the new clauses
852.237-74, Nondiscrimination in
Service Delivery, and 852.237-75, Key
Personnel.

In subpart 837.2, Advisory and
Assistance Services, and section
837.203, Policy, we propose to remove
the entire subpart since it duplicates
coverage in FAR.

In subpart 837.4, Nonpersonal Health
Care Services, section 837.403, Contract
clause, we propose to amend the section
to redesignate it as section 837.403-70,
VA contract clauses; to renumber clause
852.237-7, Indemnification and Medical
Liability Insurance, as 852.237-70 to
conform to the FAR guidance for
numbering of clauses; to insert in the
clause a five day notice requirement for
evidence of coverage and of any change
in insurance providers during the term
of the contract; and to add prescriptions
for three new clauses that address

protection of children under contracts
providing child care services as required
by FAR 37.103(d): 852.237-71,
Nonsmoking Policy for Children
Services; 852.237-72, Crime Control
Act—Reporting of Child Abuse; and
852.237-73, Crime Control Act—
Requirement for Background Checks.

We propose the following revisions to
subpart 837.70, Mortuary Services, to
remove internal and outdated guidance
and to address only acquisition policy
affecting mortuary services:

We propose to add section 837.7000,
Scope, and to cite the statutory basis for
the mortuary service benefits covered.

We propose to remove the existing
section 837.7001, General, and add a
new section 837.7001, Solicitation
provisions and contract clauses, to
prescribe one new provision, 852.237—
76, Award to Single Offeror; and four
new clauses specific to the coverage of
mortuary services: 852.237-77, Area of
Performance, which describes the
contractor’s responsibilities both within
and outside of the contract designated
area of performance and the basis for
payment of any transportation fees for
pick-up from or delivery points outside
that area; 852.237-78, Performance and
Delivery, which requires the
contractor’s response to requests for
services within 36 hours and allows the
Government to require that the remains
be held for up to 72 hours from
completion of services; 852.237-79,
Subcontracting, which stipulates that
the Contractor shall not subcontract any
work under this contract without the
contracting officer’s written approval
and states the clause does not apply to
contracts of employment between the
Contractor and its personnel; and
852.237-80, Health Department and
Transport Permits, which requires to
contractor to meet all State and local
licensing requirements and obtain and
furnish all necessary health department
and shipping permits at no additional
cost to the Government. We also
propose to add a cross-reference to the
availability of clauses prescribed in
816.506—70 and 849.504-70.

We propose to remove sections
837.7002, List of qualified funeral
directors; 837.7003, Funeral
authorization; 837.7004, Administrative
necessity; and 837.7005, Unclaimed
remains—all other cases, because this
material is based on internal VA
guidance that has been rescinded.

VAAR Part 849—Termination of
Contracts

We propose to revise the authority
citation for part 849 to add 41 U.S.C.
1121(c)(3) which is from Title 41, Public
Contracts, Positive Law codification that
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speaks to the authority of an executive
agency under another law to prescribe
policies, regulations, procedures, and
forms for procurement that are subject
to the authority conferred in the cited
section, as well as other sections of Title
41 as shown therein.

We also propose to revise the part 849
authorities to add 41 U.S.C. 1702 which
addresses the acquisition planning and
management responsibilities of Chief
Acquisition Officers and Senior
Procurement Executives, to include
implementation of unique procurement
policies, regulations and standards of
the executive agency.

In part 849, we propose to add
subpart 849.5, Contract Termination
Clauses, section 849.504, Termination of
fixed-price contracts for default, which
contains no text but implements FAR
49.504, and section 849.504-70,
Termination of mortuary services, to
prescribe a new clause 852.249-70,
Termination for Default—Supplement
for Mortuary Services.

VAAR Part 852—Solicitation
Provisions and Contract Clauses

We propose to amend the authority
citation for part 852 to add reference to
the 20 U.S.C. 7181-7183 (Pro-children
Act of 2001), and Public Law 101-647,
(Crime Control Act of 1990) which
provided the authority for new clauses
that address protection of children
under contracts providing child care
services. We also propose to add as an
authority 41 U.S.C. 1303, which is an
updated positive law codification to
reflect additional authority of the VA as
an executive agency to issue regulations
that are essential to implement
Governmentwide policies and
procedures in the agency, as well as to
issue additional policies and procedures
required to satisfy the specific needs of
the VA.

In subpart 852.2, we propose to
amend 852.215-70, Service-Disabled
Veteran-Owned and Veteran-Owned
Small Business Evaluation Factors. This
was revised to change it from a clause
to a provision and language was added
to comply with the statute that requires
that any business concern that is
determined by VA to have willfully and
intentionally misrepresented a
company’s SDVOSB/VOSB status is
subject to debarment for a period of not
less than five years.

We propose to amend 852.215-71,
Evaluation Factor Commitments. This
was revised to add language to comply
with the statute that requires that any
business concern that is determined by
VA to have willfully and intentionally
misrepresented a company’s SDVOSB/

VOSB status is subject to debarment for
a period of not less than five years.

We propose to add clause 852.215-72,
Notice of Intent to Re-Solicit, which
informs offerors that in the event that
only one offer is received in response to
a solicitation that allows offerors fewer
than 30 days to submit their proposal,
the Contracting Officer may cancel the
solicitation and re-solicit for an
additional period of at least 30 days in
accordance with 815.370-2.

We propose to add clause 852.216-76,
Requirements—Supplement for
Mortuary Services, for all requirements
contracts for mortuary services.

We are providing the final publication
and effective dates of March 2018 for
the following clauses published in final
under rule AP82: 852.216-71, 852.216—
72,852.216-73, 852.216-74, 852.216—
75, 852.228-71, and 852.228-73.

We propose to remove the title and
text of clause 852.237—-70, Contractor
Responsibilities, which is determined to
be unnecessary since FAR clause
52.237-2, Protection of Government
Buildings, Equipment and Vegetation,
and VAAR clause 852.228-71,
Indemnification and Insurance, both
outline contractor liabilities and
required insurance levels.

We propose to revise clause 852.237—
7, Indemnification and Medical Liability
Insurance, to renumber it 852.237-70,
and to make minor revisions to require
the contracting officer to insert the
dollar amount values of standard
coverages prevailing within the local
community as to the specific medical
specialty, or specialties, concerned, or
such higher amount as the contracting
officer deems necessary to protect the
Government’s interests; and to insert a
requirement for the contractor to notify
the contracting officer within 5 days of
becoming aware of a change in
insurance providers during the
performance period of the contract for
all health-care providers performing
under it; and to furnish to the
contracting officer evidence of
insurance at least five days before
commencement of work.

We propose to add the following
clauses to address protection of children
under contracts providing child care
services as required by 20 U.S.C. 7181—
7183 (Pro-Children Act of 2001), and
Public Law 101-647, (Crime Control Act
of 1990): 852.237-71, Nonsmoking
Policy for Children’s Services,
prohibiting smoking in facilities where
certain federally funded children’s
services are provided; 852.237-72,
Crime Control Act—Reporting of Child
Abuse, which imposes responsibilities
on certain individuals who, while
engaged in a professional capacity or

activity, as defined in the Act, on
Federal land or in a federally-operated
(or contracted) facility, learn of facts
that give the individual reason to
suspect that a child has suffered an
incident of child abuse; and 852.237-73,
Crime Control Act—Requirement for
Background Checks, which requires the
contractor’s compliance with the Act
requiring that all individuals involved
with the provision of child care
services, as defined in the act, to
children under the age of 18 undergo a
criminal background check.

We propose to add new clause
852.237-75, Key Personnel, requiring
the written consent of the Contracting
Officer to changes in key personnel, and
new clauses specific to the coverage of
mortuary services: 852.237-76, Award
to Single Offeror, to stipulate that
awards will be made to a single offeror
rather than to multiple offerors;
852.237-77, Area of Performance, to
clarify Contractor’s responsibilities for
its designated area of service; 852.237—
78, Performance and Delivery, to specify
the required time frame for completion
of services and the Government’s right
to require a hold on services; 852.237—
79, Subcontracting, to require the
Contracting Officer’s written approval to
subcontract any work; and 852.237-80,
Health Department and Transport
Permits, to stipulate the contractor’s
responsibility to obtain all transport
permits required under the contract at
no additional cost to the Government.

We propose to add the clause
852.249-70, Termination for Default—
Supplement for Mortuary Services, for
use in contracts for mortuary services.
This clause expressly identifies actions,
such as soliciting families of decedents
to provide additional services,
subcontracting services without
Government consent, or refusing to
perform services for any particular
remains.

We propose to redesignate and retitle
clause 852.271-70, Non-discrimination
in Services Provided to Beneficiaries, as
852.237—74, Non-discrimination in
Service Delivery, and prescribed the
clause at under VAAR section 837.110—
70(a) to conform to FAR structure. This
clause states that it is the policy of the
Department of Veterans Affairs that no
person otherwise eligible will be
excluded from participation in, denied
the benefits of, or subjected to
discrimination in the administration of
VA programs and services based on
non-merit factors such as race, color,
national origin, religion, sex, gender
identity, sexual orientation, or disability
(physical or mental). This clause also
stipulates that by acceptance of this
contract, the contractor agrees to comply
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with this policy in supporting the
program and in performing the services
called for under this contract. The
clause is revised to clarify the language
and the contractor’s obligation to ensure
that each of its employees, and any sub-
contractor staff, is made aware of,
understands, and complies with this
policy.

VAAR Part 871—Loan Guaranty and
Vocational Rehabilitation and
Employment Programs

In the authority citation for part 871,
we propose to add 41 U.S.C. 1121(c)(3)
which is from Title 41, Public Contracts,
Positive Law codification that speaks to
the authority of an executive agency
under another law to prescribe policies,
regulations, procedures, and forms for
procurement that are subject to the
authority conferred in the cited section,
as well as other sections of Title 41 as
shown therein.

We also propose to revise the part 871
authorities to replace the 38 U.S.C. 501
citation with 41 U.S.C. 1702 which
addresses the acquisition planning and
management responsibilities of Chief
Acquisition Officers and Senior
Procurement Executives, to include
implementation of unique procurement
policies, regulations and standards of
the executive agency. 38 U.S.C. 501 is
a more general authority for the
Secretary to utilize to prescribe all rules
and regulations. The title 41 authority is
more appropriate to cite when
publishing the VAAR. In section
871.212, we propose to revise this
section to redesignate the first paragraph
as (a); to remove the prescription of
clause 852.271-70, Nondiscrimination
In Services Provided To Beneficiaries; to
renumber the remaining paragraphs as
(1) through (4); and to add new
paragraph (b) to refer the contracting
officer to section 837.110-70(a) for the
prescription of the new clause 852.237—
74, Non-discrimination In Service
Delivery.

Effect of Rulemaking

Title 48, Federal Acquisition
Regulations System, Chapter 8,
Department of Veterans Affairs, of the
Code of Federal Regulations, as
proposed to be revised by this
rulemaking, would represent VA’s
implementation of its legal authority
and publication of the VAAR for the
cited applicable parts. Other than future
amendments to this rule or governing
statutes for the cited applicable parts, or
as otherwise authorized by approved
deviations or waivers in accordance
with FAR subpart 1.4, Deviations from
the FAR, and as implemented by VAAR
subpart 801.4, Deviations from the FAR

or VAAR, no contrary guidance or
procedures would be authorized. All
existing or subsequent VA guidance
would be read to conform with the
rulemaking if possible or, if not
possible, such guidance would be
superseded by this rulemaking as
pertains to the cited applicable VAAR
parts.

Executive Orders 12866, 13563 and
13771

Executive Orders (E.O.) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits of reducing costs, of
harmonizing rules, and of promoting
flexibility. E.O. 12866, Regulatory
Planning and Review defines
“significant regulatory action”” to mean
any regulatory action that is likely to
result in a rule that may: “(1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) Create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.” VA has examined the economic,
interagency, budgetary, legal, and policy
implications of this regulatory action,
and it has been determined this rule is
not a significant regulatory action under
E.O. 12866. VA’s impact analysis can be
found as a supporting document at
http://www.regulations.gov, usually
within 48 hours after the rulemaking
document is published. Additionally, a
copy of the rulemaking and its impact
analysis are available on VA’s website at
http://www.va.gov/orpm by following
the link for VA Regulations Published
from FY 2004 Through Fiscal Year to
Date.

This rule is not an E.O. 13771
regulatory action because this rule is not
significant under E.O. 12866.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(at 44 U.S.C. 3507) requires that VA
consider the impact of paperwork and
other information collection burdens
imposed on the public. Under 44 U.S.C.
3507(a), an agency may not collect or
sponsor the collection of information,
nor may it impose an information
collection requirement unless it
displays a currently valid OMB control
number. See also 5 CFR 1320.8(b)(3)(vi).
This proposed rule will impose one new
and one amended information
collection requirement. Accordingly,
under 44 U.S.C. 3507(d), VA has
submitted a copy of this rulemaking
action OMB for its review. Notice of
OMB approval for the new information
collection and the information
collection amendment will be published
in a future Federal Register document.

Under the Paperwork Reduction Act
(PRA) of 1995 (44 U.S.C. 3501-3521), a
current collection of information, OMB
No. 2900-0590, contained in part 837 at
proposed section 837.403-70 (currently
numbered 837.403) and in part 852 at
proposed section 852.237-70 (currently
numbered 852.237-7), is being revised
as set forth in the SUPPLEMENTARY
INFORMATION portion of this proposed
rule. The clause number that appears in
the table at 801.106 is also proposed to
be revised accordingly.

Summary of collection of information:
This action contains provisions
constituting an existing information
collection at 48 CFR 837.403 and
852.237-7, under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3521) and has been
assigned OMB control number 2900—
0590. This action proposes revisions to
837.403 to renumber it as 837.403-70, to
retitle it as “VA contract clauses,” and
to renumber the clause as 852.237-70
while retaining the title,
“Indemnification and Medical Liability
Insurance.”

Clause 852.237-70 is used in lieu of
FAR clause 52.237-7, Indemnification
and Medical Liability Insurance, in
solicitations and contracts for the
acquisition of non-personal health care
services. It requires the apparent
successful bidder/offeror, upon the
request of the contracting officer, prior
to contract award, to furnish evidence of
insurability of the offeror and/or all
health-care providers who will perform
under the contract. In addition, the
clause requires the contractor, prior to
commencement of services under the
contract, to provide Certificates of
Insurance or insurance policies
evidencing that the firm possesses the
types and amounts of insurance
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required by the solicitation. We propose
to modify the collection to require the
contractor to notify the contracting
officer within five days of becoming
aware of a change in insurance
providers during the performance
period of this contract for all health-care
providers performing under this
contract, and to provide to the
contracting officer evidence of such
insurance for any subcontractor at least
five days before commencement of work
by that subcontractor.

Description of need for information
and proposed use of information: The
information is required in order to
protect VA by ensuring that the firm to
which award may be made and the
individuals who may provide health
care services under the contract are
insurable and that, following award, the
contractor and its employees will
continue to possess the types and
amounts of insurance required by the
solicitation. It helps ensure that VA will
not be held liable for any negligent acts
of the contractor or its employees and
ensures that VA and VA beneficiaries
will be protected by adequate insurance
coverage. The clause number is changed
to 852.237-70 to conform to the FAR
guidance for numbering of clauses. The
burden imposed by this collection
remains unchanged as follows:

Estimated number of respondents
annually: 1,500.

Estimated frequency of responses:
One response for each contract to be
awarded.

Estimated average burden per
collection: 30 minutes.

Estimate of the total annual hour
burden of the collection of information:
750 hours.

Annual cost to all respondents:
$15,000 (at $20 per hour, based on our
belief that the majority of the labor effort
would be clerical similar to GS-5).

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501-3521), a new
collection of information is proposed,
under OMB No. 2900-AQ20, that is
contained in Part 837 at proposed
section 837.403-70 and Part 852 at
proposed clause 852.237-73, as set forth
in the SUPPLEMENTARY INFORMATION
portion of this proposed rule. The
clause number and the OMB clearance
number would be added to the table at
801.106.

Summary of collection of information:
Under the Crime Control Act of 1990 (42
U.S.C. 13041), each agency of the
Federal Government, and every facility
operated by the Federal Government, or
operated under contract with the
Federal Government, that hires, or
contracts for hire, individuals involved

with the provision of child care services
to children under the age of 18 shall
assure that all existing and newly-hired
employees undergo a criminal history
background check.

New VAAR clause 852.237-73, Crime
Control Act—Requirement for
Background Checks, is required in all
solicitations, contracts, and orders that
involve providing child care services to
children under the age of 18, including
social services, health and mental health
care, child-(day) care, education
(whether or not directly involved in
teaching), and rehabilitative programs
covered under the statute.

Description of need for information
and proposed use of information: The
contract clause would require the
contractor to perform the background
checks on behalf of VA to assure the
safety of children under the age of 18
that are recipients of services under a
VA program. It is intended to assure
their safety by avoiding hiring
individuals with a history of criminal
acts and especially acts of child abuse.

Estimated number of respondents
annually: 500.

Estimated frequency of responses: 20
per contract awarded.

Estimated average burden per
collection: 1 hour.

Estimate of the total annual hour
burden of the collection of information:
10,000 hours.

Annual cost to all respondents:
$550,000 ($55 rate including fringe
benefits and assuming senior level (GS—
13) technical specialist).

This clause would enable the VA to
be in compliance with the Crime
Control Act of 1990 and to protect
children that are within its health care
systems.

Interested persons have 60 days in
which to provide comment on the
information collection. The Department
considers comments by the public on
proposed collections of information in—

e Evaluating whether the proposed
collections of information are necessary
for the proper performance of the
functions of the Department, including
whether the information will have
practical utility;

e Evaluating the accuracy of the
Department’s estimate of the burden of
the proposed collections of information,
including the validity of the
methodology and assumptions used;

e Enhancing the quality, usefulness,
and clarity of the information to be
collected; and

e Minimizing the burden of the
collections of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other

technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Comments on the collection of
information contained in this proposed
rule should be submitted to the Office
of Management and Budget, Attention:
Desk Officer for the Department of
Veterans Affairs, Office of Information
and Regulatory Affairs, Washington, DC
20503, with copies sent by mail or hand
delivery to the Director, Regulation
Policy and Management (00REG),
Department of Veterans Affairs, 810
Vermont Ave. NW, Room 1068,
Washington, DC 20420; fax to (202)
273-9026, email to
www.Regulations.gov. Comments
should indicate they are submitted in
response to “RIN 2900-AQ20.”

Individuals are not required to
respond to a collection of information
unless it displays a currently valid OMB
control number.

OMB is required to make a decision
concerning the proposed collection of
information contained in this proposed
rule between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. This does not affect the
deadline for the public to comment on
the proposed regulation.

Regulatory Flexibility Act

This proposed rule will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
proposed rule will generally be small
business neutral. The overall impact of
the proposed rule will be of benefit to
small businesses owned by Veterans or
Service-Disabled Veterans as the VAAR
is being updated to remove extraneous
procedural information that applies
only to VA’s internal operating
procedures. VA estimates no cost
impact to individual business would
result from these rule updates. On this
basis, the adoption of this proposed rule
will not have a significant economic
impact on a substantial number of small
entities as they are defined in the
Regulatory Flexibility Act, 5 U.S.C. 601-
612. Therefore, under 5 U.S.C. 605(b),
this proposed rule is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
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anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
Governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This proposed rule will have
no such effect on State, local, and tribal
Governments or on the private sector.

List of Subjects

48 CFR Part 801

Administrative practice and
procedure.

48 CFR Parts 815, 816, 837, and 849
Government procurement.

48 CFR Part 852

Government procurement, Reporting
and recordkeeping requirements.

48 CFR Part 871

Government procurement, Loan
programs—social programs, Loan
programs—yveterans, Reporting and
recordkeeping requirements, Vocational
rehabilitation.

Signing Authority

The Secretary of Veterans Affairs
approved this document and authorized
the undersigned to sign and submit the
document to the Office of the Federal
Register for publication electronically as
an official document of the Department
of Veterans Affairs. Robert L. Wilkie,
Secretary, Department of Veterans
Affairs, approved this document on
August 20, 2018, for publication.

Dated: August 21, 2018.
Consuela Benjamin,
Regulations Development Coordinator, Office
of Regulation Policy & Management, Office
of the Secretary, Department of Veterans
Affairs.

For the reasons set out in the
preamble, VA proposes to amend 48
CFR parts 801, 815, 816, 837, 849, 852
and 871 as follows:

PART 801—DEPARTMENT OF
VETERANS AFFAIRS ACQUISITION
REGULATION SYSTEM

m 1. The authority citation for part 801
continues to read as follows:
Authority: 40 U.S.C. 121(c); 41 U.S.C.

1121(c)(3); 41 U.S.C. 1702; and 48 CFR
1.301-1.304.

Subpart 801.1—Purpose, Authority,
Issuance

801.106 [Amended]

m 2. Amend the table in section 801.106
by removing clause number 852.237-7
and adding in its place clause number

852.237-70.

PART 815—CONTRACTING BY
NEGOTIATION

m 3. The authority citation for part 815
is revised to read as follows:
Authority: 38 U.S.C. 8127 and 8128; 40

U.S.C. 121(c); 41 U.S.C. 1121(c)(3); 41 U.S.C.
1702 and 48 CFR 1.301-1.304.

Subpart 815.3—Source Selection

815.303 [Removed]
m 4. Section 815.303 is removed.

815.304 [Removed]

m 5. Section 815.304 is removed.

m 6. Section 815.304—70 is revised to
read as follows:

815.304-70 Evaluation factor
commitments.

VA contracting officers shall—

(a) Include the provision at 852.215—
70, Service-Disabled Veteran Owned
Small Business (SDVOSB) and Veteran
Owned Small Business (VOSB)
Evaluation Factors, in negotiated
solicitations giving preference to offers
received from VOSBs and additional
preference to offers received from
SDVOSBs;

(b) Use past performance in meeting
SDVOSB subcontracting goals as a non-
price evaluation factor in making award
determination; and

(c) Use the proposed inclusion of
SDVOSBs or VOSBs as subcontractors
as an evaluation factor when
competitively negotiating the award of
contracts or task or delivery orders.

m 7. Section 815.340-71 is revised to
read as follows:

815.304-71
clause.

Solicitation provision and

(a) The contracting officer shall insert
the provision at 852.215-70, Service-
Disabled Veteran-Owned Small
Business (SDVOSB) and Veteran-Owned
Small Business (VOSB) Evaluation
Factors, in competitively negotiated
solicitations that are not set aside for
SDVOSBs or VOSBs.

(b) The contracting officer shall insert
the clause at 852.215-71, Evaluation
Factor Commitments, in solicitations
and contracts that include VAAR
provision 852.215-70, Service-Disabled
Veteran-Owned Small Business
(SDVOSB) and Veteran-Owned Small
Business (VOSB) Evaluation Factors.

m 8. Section 815.370 is added to read as
follows:

815.370 Only one offer.

m 9. Section 815.370—1 is added to read
as follows:

815.370-1 Policy.

It is VA policy, if only one offer is
received in response to a competitive
solicitation, to—

(a) Take action to promote
competition (see 815.370-2); and

(b) Ensure that the price is fair and
reasonable (see 815.370-3) and to
comply with the statutory requirement
for certified cost or pricing data (see
FAR 15.403-4).

m 10. Section 815.370-2 is added to read
as follows:

815.370-2 Promote competition.

Except as provided in 815.370—4, if
only one offer is received when
competitive procedures were used and
the solicitation allowed fewer than 30
days for receipt of proposals, the
contracting officer should—

(a) Consult with the requiring activity
as to whether the requirements
document should be revised in order to
promote more competition (see FAR
6.502(b) and 11.002); and

(b) Consider re-soliciting, allowing an
additional period of at least 30 days for
receipt of proposals.

m 11. Section 815.370-3 is added to read
as follows:

815.370-3 Fair and reasonable price.

(a) If there was “‘reasonable
expectation that two or more offerors,
competing independently, would
submit priced offers” but only one offer
is received, this circumstance does not
constitute adequate price competition
unless an official at a level above the
contracting officer approves the
determination that the price is
reasonable (see FAR 15.403-1(c)(1)(ii)).

(b) Except as provided in 815.370—
4(a), if only one offer is received when
competitive procedures were used and
the solicitation allowed at least 30 days
for receipt of proposals (unless the 30-
day requirement is not applicable in
accordance with 815.370—4(a)(3), the
contracting officer shall—

(1) Determine through cost or price
analysis that the offered price is fair and
reasonable and that adequate price
competition exists (with approval of the
determination at a level above the
contracting officer) or another exception
to the requirement for certified cost or
pricing data applies (see FAR 15.403—
1(c) and 15.403—4). In these
circumstances, no further cost or pricing
data is required; or

(2)(i) Obtain from the offeror cost or
pricing data necessary to determine a
fair and reasonable price and comply
with the requirement for certified cost
or pricing data at FAR 15.403—4. For
acquisitions that exceed the cost or
pricing data threshold, if no exception
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at FAR 15.403-1(b) applies, the cost or
pricing data shall be certified; and

(ii) Enter into negotiations with the
offeror as necessary to establish a fair
and reasonable price. The negotiated
price should not exceed the offered
price.
m 12. Section 815.370—4 is added to read
as follows:

815.370-4 Exceptions.

(a) The requirements at 815.370-2 do
not apply to—

(1) Acquisitions at or below the
simplified acquisition threshold;

(2) Acquisitions in support of
emergency, humanitarian or
peacekeeping operations, or to facilitate
defense against or recovery from
nuclear, biological, chemical, or
radiological attack;

(3) Small business set-asides under
FAR subpart 19.5, set asides offered and
accepted into the 8(a) Program under
FAR subpart 19.8, or set-asides under
the HUBZone Program (see FAR
19.1305(c)), the VA Small Business
Program (see VAAR 819), or the
Women-Owned Small Business Program
(see FAR 19.1505(d));

(4) Acquisitions of basic or applied
research or development, as specified in
FAR 35.016(a), that use a broad agency
announcement; or

(5) Acquisitions of architect-engineer
services (see FAR 36.601-2).

(b) The applicability of an exception
in paragraph (a) of this section does not
eliminate the need for the contracting
officer to seek maximum practicable
competition and to ensure that the price
is fair and reasonable.

m 13. Section 815.370-5 is added to read
as follows:

815.370-5 Solicitation provision.

Use the provision at 852.215-72,
Notice of intent to re-solicit, in
competitive solicitations, including
solicitations using FAR part 12
procedures for the acquisition of
commercial items that will be solicited
for fewer than 30 days, unless an
exception at 815.370—4 applies.

Subpart 815.4—[Removed and
Reserved]

m 14. Subpart 815.4 is removed and
reserved.

Subpart 815.6—[Removed and
Reserved]

m 15. Subpart 815.6 is removed and
reserved.

PART 816—TYPES OF CONTRACTS

m 16. The authority citation for part 816
is revised to read as follows:

Authority: 40 U.S.C. 121(c); 41 U.S.C.
1121(c)(3); 41 U.S.C. 1702; and 48 CFR
1.301-1.304.

Subpart 816.5—Indefinite-Delivery
Contracts

m 17. Section 816.506—70 is added to
read as follows:

816.506—-70 Requirements—supplement
for mortuary services.

Insert the clause 852.216-76,
Requirements—Supplement for
Mortuary Services, in contracts for
mortuary services containing FAR
clause 52.216-21, Requirements. The
contracting officer shall insert activities
authorized to place orders in paragraph
(e) of the clause.

PART 837—SERVICE CONTRACTING

m 18. The authority citation for part 837
is revised to read as follows:

Authority: Public Law 101-647; 20 U.S.C.
7181-7183; 40 U.S.C. 121(c); 41 U.S.C.

1121(c)(3); 41 U.S.C. 1702; and 48 CFR
1.301-1.304.

Subpart 837.1—Service Contracts—
General

837.103 [Removed]
m 19. Section 837.103 is removed.

837.110 [Removed]

m 20. Section 837.110 is removed.

m 21. Section 837.110-70 is revised to
read as follows:

837.110-70 VA solicitation provisions and
contract clauses.

(a) Contracting officers shall include
the clause at 852.237-74,
Nondiscrimination in Service Delivery,
in all solicitations and contracts
covering services provided to eligible
beneficiaries.

(b) The contracting officer shall insert
the clause at 852.237-75, Key
Personnel, in solicitations and contracts
when the contracting officer will require
the contractor to designate contractor
key personnel.

Subpart 837.2—[Removed and
Reserved]

m 22. Subpart 837.2 is removed and
reserved.

837.203 [Removed]
m 23. Section 837.203 is removed.

Subpart 837.4—Nonpersonal Health
Care Services

m 24. Section 837.403 is revised to read
as follows:

837.403-70 VA contract clauses.

(a) The contracting officer shall insert
the clause at 852.237-70,

Indemnification and Medical Liability
Insurance, in lieu of FAR clause 52.237—
7, in solicitations and contracts for
nonpersonal health-care services,
including contracts awarded under the
authority of 38 U.S.C. 7409, 38 U.S.C.
81518153, and part 873. The
contracting officer may include the
clause in bilateral purchase orders for
nonpersonal health-care services
awarded under the procedures in FAR
part 13 and part 813.

(b) The contracting officer shall insert
the clause at 852.237-71, Nonsmoking
Policy for Children’s Services, in
solicitations, contracts, and orders that
involve health or daycare services that
are provided to children under the age
of 18 on a routine or regular basis
pursuant to the Nonsmoking Policy for
Children’s Services (20 U.S.C. 6081—
6084).

(c) The contracting officer shall insert
the clause at 852.237—72, Crime Control
Act—Reporting of Child Abuse, in
solicitations, contracts, and orders that
require performance on Federal land or
in a federally operated (or contracted)
facility and involve the professions/
activities performed by persons
specified in the Crime Control Act of
1990 (42 U.S.C. 13031) including, but
not limited to, teachers, social workers,
physicians, nurses, dentists, health care
practitioners, optometrists,
psychologists, emergency medical
technicians, alcohol or drug treatment
personnel, child care workers and
administrators, emergency medical
technicians and ambulance drivers.

(d) The contracting officer shall insert
the clause at 852.237-73, Crime Control
Act—Requirement for Background
Checks, in solicitations, contracts, and
orders that involve providing child care
services to children under the age of 18,
including social services, health and
mental health care, child- (day) care,
education (whether or not directly
involved in teaching), and rehabilitative
programs covered under the Crime
Control Act of 1990 (42 U.S.C. 13041).

Subpart 837.70—Mortuary Services

m 25. Section 837.7000 is added to read
as follows:

837.7000 Scope.

This subpart applies to mortuary
(funeral and burial) services for
beneficiaries of VA as provided in 38
U.S.C. 2302, 2303, and 2308 when it is
determined that a contract would be the
most efficient and effective method.
Contract payment terms for use of the
purchase card as a method of payment
should also be considered.

W 26. Section 837.7001 is revised to read
as follows:
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837.7001 Solicitation provisions and
contract clauses.

(a) The contracting officer shall insert
the basic or the alternate of the
provision at 852.237-76, Award to
Single Offeror, in solicitations and
contracts for mortuary services as
follows:

(1) Insert the provision in all sealed
bid solicitations for mortuary services;
and

(2) Insert the basic provision with its
alternate I in all negotiated solicitations
for mortuary services.

(b) The contracting officer shall insert
in addition to FAR 52.216-21
Requirements, ALT VI, the following
VA clauses in all mortuary service
solicitations and contracts:

(1) 852.237-77, Area of Performance.

(2) 852.237-78, Performance and
Delivery.

(3) 852.237-79, Subcontracting.

(4) 852.237-80, Health Department
and Transport Permits.

(c) See also 816.506—70 and 849.504—
70 for additional clauses for use in
contracts for mortuary services.

837.7002 [Removed]
m 27. Section 837.7002 is removed.

837.7003 [Removed]
m 28. Section 837.7003 is removed.

837.7004 [Removed]
m 29. Section 837.7004 is removed.

837.7005 [Removed]
m 30. Section 837.7005 is removed.

PART 849—TERMINATION OF
CONTRACTS

m 31. The authority citation for part 849
is revised to read as follows:

Authority: 40 U.S.C. 121(c); 41 U.S.C.
1121(c)(3); 41 U.S.C. 1702; and 48 CFR
1.301-1.304.

m 32. Subpart 849.5 is added to read as
follows:

Subpart 849.5—Contract Termination
Clauses

849.504 Termination of fixed-price
contracts for default.

849.504-70 Termination of mortuary
services.

Use the clause at 852.249-70,
Termination for Default—Supplement
for Mortuary Services, in all
solicitations and contracts for mortuary
services. This clause is to be used with
FAR clause 52.249-8, Default (Fixed-
Price Supply and Service).

PART 852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 33. The authority citation for part 852
is revised to read as follows:

Authority: Public Law 101-647; 20 U.S.C.
7181-7183; 38 U.S.C. 8127-8128, and 8151—
8153; 40 U.S.C. 121(c); 41 U.S.C. 1121(c)(3);
41 U.S.C. 1303; 41 U.S.C 1702; and 48 CFR
1.301-1.304.

Subpart 852.2—Texts of Provisions
and Clauses

m 34. Section 852.215-70 is revised to
read as follows:

852.215-70 Service-Disabled Veteran-
Owned and Veteran-Owned Small Business
Evaluation Factors.

As prescribed in 815.304-71(a), insert
the following provision:

Service-Disabled Veteran-Owned and
Veteran-Owned Small Business
Evaluation Factors (Date)

(a) In an effort to achieve socioeconomic
small business goals, VA shall evaluate
offerors based on their service-disabled
veteran-owned or veteran-owned small
business status and their proposed use of
eligible service-disabled veteran-owned small
businesses and veteran-owned small
businesses as subcontractors.

(b) Eligible service-disabled veteran-owned
offerors will receive full credit, and offerors
qualifying as veteran-owned small businesses
will receive partial credit for the Service-
Disabled Veteran-Owned and Veteran-owned
Small Business Status evaluation factor. To
receive credit, an offeror must be registered
and verified in Vendor Information Pages
(VIP) database.

(c) Non-veteran offerors proposing to use
service-disabled veteran-owned small
businesses or veteran-owned small
businesses as subcontractors will receive
some consideration under this evaluation
factor. Offerors must state in their proposals
the names of the SDVOSBs and VOSBs with
whom they intend to subcontract and
provide a brief description of the proposed
subcontracts and the approximate dollar
values of the proposed subcontracts. In
addition, the proposed subcontractors must
be registered and verified in the VIP
database.

(d) Pursuant to 38 U.S.C. 8127(g), any
business concern that is determined by VA
to have willfully and intentionally
misrepresented a company’s SDVOSB/VOSB
status is subject to debarment for a period of
not less than five years. This includes the
debarment of all principals in the business.

(End of provision)

m 35. Section 85.215-71 is revised to
read as follows:

852.215-71 Evaluation Factor
Commitments.

As prescribed in 815.304—71(b), insert
the following clause:

Evaluation Factor Commitments (Date)

(a) The offeror agrees, if awarded a
contract, to use the service-disabled veteran-
owned small businesses or veteran-owned
small businesses proposed as subcontractors
in accordance with 852.215-70, Service-
Disabled Veteran-Owned and Veteran-Owned
Small Business Evaluation Factors, or to
substitute one or more service-disabled
veteran-owned small businesses or veteran-
owned small businesses for subcontract work
of the same or similar value.

(b) Pursuant to 38 U.S.C. 8127(g), any
business concern that is determined by VA
to have willfully and intentionally
misrepresented a company’s SDVOSB/VOSB
status is subject to debarment for a period of
not less than five years. This includes the
debarment of all principals in the business.

(End of clause)

m 36. Section 852.215-72 is added to
read as follows:

852.215-72 Notice of Intent to Re-Solicit.

As prescribed at 815.370-5, use the
following provision:

Notice of Intent To Re-Solicit (Date)

This solicita