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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9835]

RIN-1545-BN05

Definitions of Qualified Matching

Contributions and Qualified
Nonelective Contributions

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations that amend the definitions
of qualified matching contributions
(QMAGs) and qualified nonelective
contributions (QNECs) under
regulations regarding certain qualified
retirement plans that contain cash or
deferred arrangements under section
401(k) or that provide for matching
contributions or employee contributions
under section 401(m). Under these
regulations, an employer contribution to
a plan may be a QMAC or QNEC if it
satisfies applicable nonforfeitability
requirements and distribution
limitations at the time it is allocated to

a participant’s account, but need not
meet these requirements or limitations
when it is contributed to the plan. These
regulations affect participants in,
beneficiaries of, employers maintaining,
and administrators of tax-qualified
plans that contain cash or deferred
arrangements or provide for matching
contributions or employee
contributions.

DATES: Effective date. These regulations
are effective July 20, 2018.

Applicability date. These regulations
apply to plan years beginning on or after
July 20, 2018. However, taxpayers may
apply these regulations to earlier
periods.

FOR FURTHER INFORMATION CONTACT:
Angelique Carrington at (202) 317—4148
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

Section 401(k)(1) provides that a
profit-sharing or stock bonus plan, a
pre-ERISA money purchase plan, or a
rural cooperative plan will not be
considered as failing to satisfy the
requirements of section 401(a) merely
because the plan includes a qualified
cash or deferred arrangement (CODA).
To be considered a qualified CODA, a
plan must satisfy several requirements,
including: (i) Under section
401(k)(2)(B), amounts held by the plan’s
trust that are attributable to employer
contributions made pursuant to an
employee’s election must satisfy certain
distribution limitations; (ii) under
section 401(k)(2)(C), an employee’s right
to such employer contributions must be
nonforfeitable; and (iii) under section
401(k)(3), such employer contributions
must satisfy certain nondiscrimination
requirements.

Under section 401(k)(3)(D)(ii), the
employer contributions taken into
account for purposes of applying the
nondiscrimination requirements may,
under such rules as the Secretary may
provide and at the election of the
employer, include matching
contributions within the meaning of
section 401(m)(4)(A) that meet the
distribution limitations and
nonforfeitability requirements of section
401(k)(2)(B) and (C) (also referred to as
qualified matching contributions or
QMACGs) and qualified nonelective
contributions within the meaning of
section 401(m)(4)(C) (QNECs). Under
section 401(m)(4)(C), a QNEC is an
employer contribution, other than a
matching contribution, with respect to
which the distribution limitations and
nonforfeitability requirements of section
401(k)(2)(B) and (C) are met.

Under § 1.401(k)-1(b)(1)(ii), a CODA
satisfies the applicable
nondiscrimination requirements if it
satisfies the actual deferral percentage
(ADP) test of section 401(k)(3),
described in §1.401(k)—2. The ADP test
limits the disparity permitted between
the percentage of compensation made as
employer contributions to the plan for a
plan year on behalf of eligible highly
compensated employees and the
percentage of compensation made as
employer contributions on behalf of
eligible nonhighly compensated
employees. If the ADP test limits are

exceeded, the employer must take
corrective action to ensure that the
limits are met. In determining the
amount of employer contributions made
on behalf of an eligible employee,
employers are allowed to take into
account certain QMACs and QNECs
made on behalf of the employee by the
employer.

In lieu of applying the ADP test, an
employer may choose to design its plan
to satisfy an ADP safe harbor, including
the ADP safe harbor provisions of
section 401(k)(12), described in
§ 1.401(k)-3. Under § 1.401(k)-3, a plan
satisfies the ADP safe harbor provisions
of section 401(k)(12) if, among other
things, it satisfies certain contribution
requirements. With respect to the safe
harbor under section 401(k)(12), an
employer may choose to satisfy the
contribution requirement by providing a
certain level of QMACs or QNECs to
eligible nonhighly compensated
employees under the plan.

A defined contribution plan that
provides for matching or employee
after-tax contributions must satisfy the
nondiscrimination requirements under
section 401(m) with respect to those
contributions for each plan year. Under
§1.401(m)-1(b)(1), the matching
contributions and employee
contributions under a plan satisfy the
nondiscrimination requirements for a
plan year if the plan satisfies the actual
contribution percentage (ACP) test of
section 401(m)(2) described in
§1.401(m)-2.

The ACP test limits the disparity
permitted between the percentage of
compensation made as matching
contributions and after-tax employee
contributions for or by eligible highly
compensated employees under the plan
and the percentage of compensation
made as matching contributions and
after-tax employee contributions for or
by eligible nonhighly compensated
employees under the plan. If the ACP
test limits are exceeded, the employer
must take corrective action to ensure
that the limits are met. In determining
the amount of employer contributions
made on behalf of an eligible employee,
employers are allowed to take into
account certain QNECs made on behalf
of the employee by the employer.
Employers must also take into account
QMACGs made on behalf of the employee
by the employer unless an exclusion
applies (including an exclusion for
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QMAC s that are taken into account
under the ADP test).

If an employer designs its plan to
satisfy the ADP safe harbor of section
401(k)(12), it may avoid performing the
ACP test with respect to matching
contributions under the plan, as long as
the additional requirements of the ACP
safe harbor of section 401(m)(11) are
met.

As defined in § 1.401(k)-6, QMACs
and QNECs must satisfy the
nonforfeitability requirements of
§1.401(k)-1(c) and the distribution
limitations * of § 1.401(k)-1(d) “when
they are contributed to the plan.”
Similarly, under the independent
definitions in § 1.401(m)-5, QMACs and
QNECs must satisfy the nonforfeitability
requirements of § 1.401(k)-1(c) and the
distribution limitations of § 1.401(k)—
1(d) ““at the time the contribution is
made.” In general, contributions satisfy
the nonforfeitability requirements of
§1.401(k)-1(c) if they are immediately
nonforfeitable within the meaning of
section 411, and contributions satisfy
the distribution limitations of
§1.401(k)-1(d) if they may not be
distributed before the employee’s death,
disability, severance from employment,
attainment of age 5972, or hardship, or
upon the termination of the plan.

Before 2017, the Department of the
Treasury (Treasury Department) and the
Internal Revenue Service (IRS) received
comments with respect to the
definitions of QMACs and QNECs in
§§1.401(k)-6 and 1.401(m)-5. In
particular, commenters asserted that
employer contributions should qualify
as QMACs and QNECs as long as they
satisfy applicable nonforfeitability
requirements at the time they are
allocated to participants’ accounts,
rather than when they are first
contributed to the plan. Commenters
pointed out that interpreting sections
401(k)(3)(D)(ii) and 401(m)(4)(C) to
require satisfaction of applicable
nonforfeitability requirements at the
time amounts are first contributed to the
plan would preclude plan sponsors with
plans that permit the use of amounts in
plan forfeiture accounts to offset future
employer contributions under the plan
from applying such amounts to fund

1The existing definitions of QMACs and QNECs
in §§1.401(k)-6 and 1.401(m)-5 refer to the
distribution requirements of § 1.401(k)-1(d).
Section 1.401(k)-1(d) is more appropriately
characterized as providing distribution limitations
(consistent with the heading of § 1.401(k)-1d)).
Accordingly, this preamble refers to distribution
limitations rather than distribution requirements,
and, as noted in the Explanation of Provisions
section of this preamble, the definitions of QMACs
and QNECs in §§ 1.401(k)-6 and 1.401(m)-5 are
amended in the final regulations to refer to
distribution limitations.

QMAGs and QNECs. This is because the
amounts would have been allocated to
the forfeiture accounts only after a
participant incurred a forfeiture of
benefits and, thus, generally would have
been subject to a vesting schedule when
they were first contributed to the plan.
Commenters requested that QMAC and
QNEC requirements not be interpreted
to prevent the use of plan forfeitures to
fund QMACs and QNECs. The
commenters urged that the
nonforfeitability requirements under
§1.401(k)-6 should apply when QMACs
and QNEGCs are allocated to participants’
accounts and not when the
contributions are first made to the plan.

In considering the comments, the
Treasury Department and the IRS took
into account that the nonforfeitability
requirements applicable to QMACs and
QNECs are intended to ensure that
QMACs and QNECS provide
nonforfeitable benefits for the
participants who receive them. In
accordance with that purpose, the
Treasury Department and the IRS
concluded that it is sufficient to require
that amounts allocated to participants’
accounts as QMACs and QNECs be
nonforfeitable at the time they are
allocated to participants’ accounts,
rather than when such contributions are
made to the plan.

Accordingly, on January 18, 2017, the
Treasury Department and the IRS issued
a notice of proposed rulemaking (REG—
131643-15), which was published in the
Federal Register (82 FR 5477). Under
the notice of proposed rulemaking, the
Treasury Department and the IRS
proposed to amend § 1.401(k)-6 to
provide that amounts used to fund
QMACs and QNECs must be
nonforfeitable and subject to
distribution limitations in accordance
with §1.401(k)-1(c) and (d) when
allocated to participants’ accounts, and
to no longer require that amounts used
to fund QMACs and QNECs satisfy the
nonforfeitability requirements and
distribution limitations when they are
first contributed to the plan. As a result,
forfeitures would be permitted to be
used to fund QMACGCs and QNECs. No
public hearing on the notice of proposed
rulemaking was requested or held.
Several comments on the proposed rules
were submitted, and, after consideration
of all the comments, the proposed
regulations are adopted without
substantive modification.

This document contains amendments
to 26 CFR part 1.

Explanation of Provisions

This document contains final
regulations that amend the definitions
of QMACs and QNECs to provide that

employer contributions to a plan are
QMAGs or QNECs if they satisfy
applicable nonforfeitability
requirements and distribution
limitations at the time they are allocated
to participants’ accounts. Accordingly,
these regulations permit forfeitures of
prior contributions to be used to fund
QMACs and QNECs.

The Treasury Department and the IRS
received five comments in response to
the notice of proposed rulemaking that
raised issues relating to the modification
of the QMAC and QNEC definitions,
including issues with respect to plan
amendments and the pre-approved plan
program, as described in Rev. Proc.
2015-36, 2015—27 L.R.B. 20, Part III of
Rev. Proc. 2016-37, 2016—29 I.R.B. 136,
and Rev. Proc. 201741, 2017-29 L.R.B.
92. The Treasury Department and the
IRS determined that the comments
relating to the pre-approved plan
program are outside the scope of these
regulations, which relate solely to the
modification of the definitions of
QMACs and QNECs. These comments
have been shared with IRS Tax Exempt
and Government Entities, Employee
Plans, which administers the pre-
approved plan program.

The comments also included
questions relating to the application of
section 411(d)(6) in cases in which a
plan sponsor seeks to amend its plan to
apply the rules in this regulation. The
application of section 411(d)(6) is
generally outside the scope of these
regulations. However, if a plan sponsor
adopts a plan amendment to define
QMACs and QNECs in a manner
consistent with these final regulations
and applies that amendment
prospectively to future plan years,
section 411(d)(6) would not be
implicated. Moreover, in the common
case of a plan that provides that
forfeitures will be used to pay plan
expenses incurred during a plan year
and that any remaining forfeitures in the
plan at the end of the plan year will be
allocated pursuant to a specified
formula among active participants who
have completed a specified number of
hours of service during the plan year,
section 411(d)(6) would not prohibit a
plan amendment adopted before the end
of the plan year that permits the use of
forfeitures to fund QMACs and QNECs
(even if, at the time of the amendment,
one or more participants had already
completed the specified number of
hours of service). This is because all
conditions for receiving an allocation
will not have been satisfied at the time
of the amendment, since one of the
conditions for receiving an allocation is
that plan expenses at the end of the plan
year are less than the amount of
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forfeitures. See § 1.411(d)—4, Q&A—
1(d)(8) (features that are not section
411(d)(6) protected benefits include
“[t]he allocation dates for contributions,
forfeitures, and earnings, the time for
making contributions (but not the
conditions for receiving an allocation of
contributions or forfeitures for a plan
year after such conditions have been
satisfied), and the valuation dates for
account balances”).

These regulations are substantively
the same as the proposed regulations.
However, the Treasury Department and
the IRS have determined that the
distribution requirements referred to in
the existing definitions of QMACs and
QNECs in §§1.401(k)-6 and 1.401(m)-5
are more appropriately characterized as
distribution limitations (consistent with
the heading of § 1.401(k)-1(d)), and,
accordingly, these definitions have been
amended to refer to distribution
limitations.

Effective/Applicability Date

These regulations are effective on July
20, 2018.

These regulations apply to plan years
beginning on or after July 20, 2018.
However, taxpayers may apply these
regulations to earlier periods.

Special Analyses

This regulation is not subject to
review under section 6(b) of Executive
Order 12866 pursuant to the
Memorandum of Agreement (April 11,
2018) between the Department of the
Treasury and the Office of Management
and Budget regarding review of tax
regulations. Because the regulation does
not impose a collection of information
on small entities, the Regulatory
Flexibility Act (5 U.S.C. chapter 6) does
not apply. Pursuant to section 7805(f) of
the Internal Revenue Code, the notice of
proposed rulemaking preceding these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Statement of Availability of IRS
Documents

IRS Revenue Procedures, Revenue
Rulings, notices and other guidance
cited in this preamble are published in
the Internal Revenue Bulletin (or
Cumulative Bulletin) and are available
from the Superintendent of Documents,
U.S. Government Publishing Office,
Washington, DC 20402, or by visiting
the IRS website at http://www.irs.gov.

Drafting Information

The principal author of these
regulations is Angelique Carrington,
Office of Associate Chief Counsel (Tax

Exempt and Governmental Entities).
However, other personnel from the IRS
and Treasury Department participated
in the development of these regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 401(m)(9) and 26
U.S.C. 7805. * * *
m Par. 2. Section 1.401(k)—1 is amended
by adding paragraph (g)(5) to read as
follows:

§1.401(k)-1 Certain cash or deferred
arrangements.
g * % %

(5) Applicability date for definitions
of qualified matching contributions
(QMACs) and qualified nonelective
contributions (QNECs). The revisions to
the second sentence in the definitions of
QMACs and QNECs in §1.401(k)-6
apply to plan years ending on or after
July 20, 2018.

m Par. 3. Section 1.401(k)—6 is amended
by revising the second sentence in the
definitions of Qualified matching
contributions (QMACs) and Qualified
nonelective contributions (QNECs) to
read as follows:

§1.401(k)-6 Definitions.

Qualified matching contributions
(QMACs). * * * Thus, the matching
contributions must satisfy the
nonforfeitability requirements of
§1.401(k)-1(c) and be subject to the
distribution limitations of § 1.401(k)—
1(d) when they are allocated to
participants’ accounts. * * *

Qualified nonelective contributions
(QNECs). * * * Thus, the nonelective
contributions must satisfy the
nonforfeitability requirements of
§1.401(k)-1(c) and be subject to the
distribution limitations of § 1.401(k)—
1(d) when they are allocated to

participants’ accounts.
* * * * *

m Par. 4. Section 1.401(m)-1 is amended
by adding paragraph (d)(4) to read as
follows:

§1.401(m)-1 Employee contributions and
matching contributions.
* * * * *

(d) E

(4) Effective date for definitions of
qualified matching contributions
(QMACs) and qualified nonelective
contributions (QNECs). The revisions to
the definitions of QMACs and QNECs in
§ 1.401(m)-5 apply to plan years ending
on or after July 20, 2018.
m Par. 5. Section 1.401(m)-5 is
amended by revising the definitions of
Qualified matching contributions
(QMACs) and Qualified nonelective
contributions (QNECSs) to read as
follows:

§1.401(m)-5 Definitions.

Qualified matching contributions
(QMACs). Qualified matching
contributions or QMACs means
qualified matching contributions or
QMAG:s as defined in § 1.401(k)-6.

Qualified nonelective contributions
(QNECs). Qualified nonelective
contributions or QNECs means qualified
nonelective contributions or QNECs as
defined in § 1.401(k)—6.

Kirsten Wielobob,

Deputy Commissioner for Services and
Enforcement.

Approved: July 13, 2018.
David J. Kautter,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2018-15495 Filed 7-19-18; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 175
RIN 0790-AJ54
[Docket ID: DOD-2016-0S-0108]

Indemnification or Defense, or
Providing Notice to the Department of
Defense, Relating to a Third-Party
Environmental Claim

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: The DoD is identifying the
proper address and notification method
for an entity making a request for
indemnification or defense, or providing
notice to DoD, of a third-party claim
under section 330 of the National
Defense Authorization Act for Fiscal
Year 1993, as amended (hereinafter
“section 330”’), or under section 1502(e)
of the Floyd D. Spence National Defense
Authorization Act for Fiscal Year 2001,
(hereinafter ‘“‘section 1502(e)’’). This
rule also identifies the documentation
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required to demonstrate proof of any
claim, loss, or damage for
indemnification or defense or for
providing notice to DoD of a third-party
claim. This rule also provides the
mailing address for such requests for
indemnification or defense or notice to
DoD of a third-party claim to be filed
with DoD, Office of General Counsel,
the Deputy General Counsel for
Environment, Energy, and Installations
(DGC(EE&I)). This will allow for timely
review and greater efficiency in
screening requests for indemnification
or defense by providing clarity to
requesters.

DATES: This final rule is effective on
August 20, 2018.

FOR FURTHER INFORMATION CONTACT: Mr.
Philip Sheuerman, 703-692-2287.
SUPPLEMENTARY INFORMATION:

Comments and Responses

On December 7, 2016 (81 FR 88167—
88173), the Department of Defense
published a proposed rule titled
“Indemnification or Defense, or
Providing Notice to the Department of
Defense, Relating to a Third-Party
Environmental Claim.” The proposed
rule had a 60-day public comment
period, which ended on February 6,
2017. One commenter submitted
comments which are addressed in 11
responses below.

Comment #1: One comment argues
that the rule does not properly
distinguish between the statute of
limitations applicable to a request for
indemnification and any limitations on
when a request for defense may be
made. The comment also suggests that
more detail should be included as to
what constitutes accrual of the action.

Response #1: The rule simply
provides that the request for defense
must be received by the DGC(EE&I) in
sufficient time to allow the DoD to
provide the requested defense
(§175.6(b)). While the rule does identify
the statutory limitation on making a
request for indemnification, it does not
identify a time limit for when a request
for defense must be made. Since seeking
defense is separate from making a
request for indemnification (or
providing notice of a third-party claim)
and is entirely at the discretion of the
requester, there is no direct connection
between a request for indemnification
and a request for defense. Section 330
describes accrual of action such that the
rule does not address the matter further.
As with many of the comments
submitted, it is critical to distinguish
among a request for indemnification, a
request for defense, and submittal of
notice of a third-party claim; these are

three separate and distinct actions. (For
purposes of these responses, it is
understood that the DoD will act
through the Department of Justice when
appearing before the courts.) No change
is made to the rule.

Comment #2: One comment asserts
that the requirements relating to notice
of a third-party claim are unwarranted
changes to the statutory provisions of
section 330 and that certain
unwarranted consequences will occur if
a recipient of a third-party claim does
not provide the required 30-day notice
(see response to comment #4 for change
to 15 days) of receipt of the third-party
claim. Among these asserted
consequences is a denial of
indemnification or defense.

Response #2: The rule provides a
process to give effect to the provisions
of section 330; in doing so, it does not
expand or diminish the rights of the
parties involved. The rule does not
assign any consequences to not
requesting defense; as noted in the
answer to question #1, a request for
defense is optional and requesting it is
at the discretion of the recipient of a
third-party claim. The only
consequences occur when a recipient of
a third-party claim fails to provide
notice to the DGC(EE&I) of receipt of the
claim in time for the United States to
choose to intervene. Section 330(c)
makes it clear that the consequence of
not allowing the DoD to defend against
a third-party claim is that a subsequent
request for indemnification will be
denied. This rule provides reasonable
notice and process to avoid such an
eventuality due to a potential requester
for indemnification being ignorant of or
ignoring the statutory rights of the DoD.
The comment fails to recognize that
section 330 authorizes the DoD, at the
option of the DoD, to intervene and
defend against a third-party claim. To
give substance to this authority, the
recipient of a third-party claim must
provide reasonable notice to the DoD in
order to allow DoD to act. Otherwise,
the ability of the DoD to intervene and
defend would be ineffectual. Failure to
provide the notice does not
automatically void any subsequent
request for indemnification; it only
affects a subsequent request for
indemnification if it compromises the
ability of the DoD to defend against the
third-party claim. Such a determination
is made within the discretion of the
DGC(EE&I), based on the facts of the
individual matter. To the extent that an
assertion can be made that the rule
modifies section 330, it would only be
to the effect that the rule is more
generous than section 330 because
section 330 does not address when a

failure to allow DoD to defend against
a third-party claim does no harm to
DoD. Section 330 simply provides that
“the person may not be afforded
indemnification” without further
elucidation. No change is made to the
rule.

Comment #3: One comment asserts
that the rule is a unilateral amendment
of existing real property transfer
documents that provide for notice under
section 330, and, as such, obscures the
rights of the property recipient.

Response #3: This rule is entered into
under the delegated authority of the
Secretary of Defense relating to the
implementation of section 330. It is
separate and distinct from, and in
addition to, any real property transfer
document provisions that were not
entered into under that authority. There
is no evidence that a request for
indemnification or defense cannot meet
both sources of requirements. Because
DoD is aware of this concern, it notes in
the preamble to this rule that for those
situations where notice is to be given in
accordance with, e.g., deeds, to other
locations such as a local base closure
program office, the DoD will continue to
accept those notices for purposes of
meeting the statute of limitations for a
period of 180 days after this rule
becomes final. Subsequent to that date,
compliance with this rule will
constitute the only reliable means to
ensure compliance with the
requirements of section 330. No change
is made to the rule.

Comment #4: One comment suggests
that, while there are firm time limits
imposed on the requester for
indemnification or defense, there are no
corresponding time limits imposed on
the DoD.

Response #4: The only major time
limit imposed on the requester relates to
a notice of third-party claim. (The
statute of limitations is statutory and is
simply restated.) It is true as the
comment notes that, in some situations,
the 30-day limit on notices of a third-
party claim may be too long. The DoD
believes it best to set a firm limit rather
than one that is variable for each
situation and, therefore, unpredictable
for the requester. The DoD does
recognize, however, the legitimacy of
the concern over the length of the
period and has reduced it to 15 days.
The DoD does not set a time limit on
itself to respond to the request because
of the complexities involved in
gathering information from the DoD
Component responsible for the former
facility, the need to thoroughly and
accurately assess the legal and factual
issues, and the need for coordination
with potentially several divisions
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within the Department of Justice and
U.S. Attorney’s Offices. The rule is
changed as noted above.

Comment #5: One comment notes that
the requirement that each individual file
a separate request for indemnification or
defense could be onerous, particularly
in the situation of a class action lawsuit.

Response #5: The rule requires a
request for indemnification or notice of
third-party claim from each individual
requester. The requirement does not
apply to third-party claimants. There
can be numerous third-party claimants
against the requester. But each requester
must represent itself. The DoD cannot
be expected to discern the individual
legal interests of multiple parties to a
request for indemnification or defense.
No change is made to the rule.

Comment #6: One comment suggests
that the requirement to provide notice of
a third-party claim should allow more
informal notice so as to expedite
delivery of notice and promote the
likelihood of the DoD being able to
exercise its right to defend against such
a claim.

Response #6: The DoD recognizes the
benefits of earlier notification (and the
possibility of some required records not
being available on short notice) and has
added a paragraph to § 175.5(g) that
allows a requester to provide telephone
notification, subject to subsequent
written confirmation by the DGC(EE&I).
Telephone numbers have been included
in §§175.5(a) and 175.6(a). The
inclusion of telephone numbers may
also assist in delivery of packages by
commercial delivery services. The rule
is changed as noted above.

Comment #7: One comment suggests
that § 175.5(d) indicates that, for
example, a lender who does not own or
control the site could seek
indemnification or defense even though
not eligible under section 330.

Response #7: While it is difficult to
see how a lender who does not own or
control the site would have an interest
in seeking indemnification, let alone
defense, section 330 does not appear to
make such a distinction. The rule
includes “lender”” because “lender” is
one of those entities eligible under
section 330. No change is made to the
rule.

Comment #8: One comment suggests
that the definition of “requester” in
§175.3 does not fully consider the
situation of a subrogee (the draft rule
incorrectly uses “subrogee” when it
should use “subrogor” to refer to the
entity from which the subrogee is taking
its rights and has been corrected
accordingly). This is particularly the
case with the requirements to submit a
notice of a third-party claim.

Response #8: Since a request for
indemnification can be made within
two years of accrual of the action, it is
entirely feasible for, e.g., an insurance
company to make a request for
indemnification as subrogee of its
insured. However, it is established law
that a subrogee can only exercise the
rights the subrogor itself had.
Consequently, if a subrogor did not
comply with the requirements of this
rule and, in doing so, compromised the
ability of DoD to defend against the
claim, the subrogor would have no right
to indemnification and its subrogee,
which can only take its rights from the
subrogor, would likewise have no right
to indemnification. No change is made
to the rule except correcting the
reference from ““subrogee” to
“subrogor”’.

Comment #9: One comment suggests
that the definition of “‘third-party
claim” should discuss whether a
citizen’s suit under the environmental
laws would qualify as a third-party
claim.

Response #9: This question is a matter
that has not been addressed by the
courts and the DoD is not inclined to
attempt to resolve it in this rule. No
change is made to the rule.

Comment #10: One comment inquires
as to whether the requirement of
§175.5(d)(4) includes all insurance
policies such as for workers
compensation, automobile, errors and
omissions, and directors and officers.

Response #10: The experience of DoD
is that it cannot rely on a requester to
choose which policies or parts of
policies should be submitted. Doing so
does not ensure that DoD will receive all
relevant documentation. If this
requirement poses a significant burden
on a requester, the requester should
discuss the matter with the DGC(EE&I),
knowing that any resulting delay will be
charged against the requester. No
change is made to the rule.

Comment #11: One comment suggests
that § 174.15 of title 32, Code of Federal
Regulations, Revitalizing Base Closure
Communities and Addressing Impacts
of Realignment, be rescinded.

Response #11: Section 174.15
contains restrictions on when reference
may be made to section 330 in base
closure real property disposal
documents. This restriction has served
the disposal process well by eliminating
disputes over, e.g., deed language that
frequently was inconsistent with the
actual terms of section 330. The
comment does, however, indicate that it
would be useful to change this proposed
rule by inserting a cross-reference to
§ 174.15 noting that nothing in this rule
alters the provisions of § 174.15. That

change is made in § 175.2 with the
addition of a new paragraph (c).

Legal Authority

This part is finalized under 10 U.S.C.
113, 5 U.S.C. 301, section 330 of the
National Defense Authorization Act for
Fiscal Year 1993, Public Law 102—484,
October 23, 1992, 106 Stat. 2371, as
amended, and section 1502(e) of the
Floyd D. Spence National Defense
Authorization Act for Fiscal Year 2001,
Public Law 106-398, October 30, 2000,
1014 Stat. 1654A—-350, as amended.

Background

Sections 330 and 1502(e) provide that,
subject to certain exceptions set forth in
the statutes, the Secretary of Defense
shall hold harmless, defend, and
indemnify in full certain persons and
entities that acquire ownership or
control of, in the case of section 330,
any military installation closed
pursuant to a base closure law or, in the
case of section 1502(e), certain portions
of the former Naval Ammunition
Support Detachment on the island of
Vieques, Puerto Rico (hereinafter
“Detachment”’), from and against any
suit, claim, demand or action, liability,
judgment, cost or other fee arising out
of any claim for personal injury or
property damage (including death,
illness, or loss of or damage to property
or economic loss) that results from, or
is in any manner predicated upon, the
release or threatened release of any
hazardous substance, pollutant or
contaminant, or petroleum or petroleum
derivative ! as a result of DoD activities
at any military installation (or portion
thereof) that is closed pursuant to a base
closure law or the Detachment.
(Coverage of pollutants and
contaminants was added to section 330
by an amendment contained in the
National Defense Authorization Act for
Fiscal Year 1994, Public Law 103-160,
1002.) They also provide that DoD has
certain rights in defending third-party
claims.

The authority to adjudicate requests
for indemnification and process
requests for defense under sections 330
or 1502(e) has been delegated from the
Secretary of Defense to the DoD General
Counsel and re-delegated by the General
Counsel to the DGC(EE&I). Requests for
indemnification or defense or notice to
DoD of a third-party claim must be sent
to the DGC(EE&I) to be considered.

The DoD recognizes that some real
property transfer documents, such as
deeds and agreements, entered into in
past years provide that notification

1Section 1502(e) does not apply to petroleum or
petroleum derivatives.
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under sections 330 or 1502(e) be made
to, e.g., the local BRAC program office.
Prior to the publication of this final rule,
DoD has honored such notifications
made in conformance with those
transfer documents. Effective 180 days
after promulgation of this rule, while a
requester may continue to provide
notification in accordance with such
transfer documents, a requester must
also comply with the notice
requirements of this rule in order to
comply with the requirements of
sections 330 or 1502(e), particularly
with regard to when the statutes of
limitation in sections 330(b)(1) and
1502(e)(2)(A) begin to run. Nothing in
this rule should be construed as
requiring amendment of any such
transfer documents.

The United States Court of Appeals
for the Federal Circuit has interpreted
the definition of a “claim for personal
injury or property damages’” under
section 330 to include, under certain
circumstances, notice from a
governmental enforcement agency to
conduct a cleanup. Indian Harbor
Insurance Co. v. United States, 704 F.3d
949 (Fed. Cir. 2013). Because such
notices may constitute a claim under
section 330, a requester should carefully
evaluate whether failing to provide
notice to the Secretary would prevent
the Secretary from settling or defending
against a claim.

The timely and proper filing of a
request for indemnification or defense
enables the DGC(EE&I) to perform its
adjudication function for requests,
maintain oversight of the
implementation of sections 330 and
1502(e), and secure the rights of
requesters under sections 330 and
1502(e). Proper notice to DoD of a claim
from a third-party is essential to allow
DoD to exercise its right to defend
against such a claim pursuant to
sections 330(c) or 1502(e).

Under sections 330(c)(2) and
1502(e)(3)(B), the requester must allow
DoD to defend the claim in order to be
afforded indemnification for that claim.
This regulation makes clear that failure
to notify DoD immediately of receipt of
any claim could prevent DoD from
settling or defending that claim, and on
that basis, DoD may deny
indemnification. Failure to provide
necessary documents and access will
also prevent DoD from exercising its
right to settle and defend the claim and,
on that basis, DoD may deny
indemnification.

In the context of a claim from a
governmental enforcement agency or
third party seeking to require a cleanup
or response action, failure to notify DoD
may prevent DoD from exercising its

right to defend against the claim. If the
requester undertakes a cleanup or
response action itself prior to providing
immediate notice to DoD, the
requestor’s actions may interfere with
DoD’s ability to defend against a claim,
which might result in denial of
indemnification.

This final rule does not affect claims
that are made pursuant to other
authorities such as under a real property
covenant contained in a deed in
accordance with section 120(h) of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA).

DoD has received approximately 14
requests for indemnification since 2006.
This represents an annual average of
requests for indemnification of slightly
more than one per year. DoD cannot
fully estimate the cost of the current
process upon requesters because the
only times it has paid such costs are
when a request for indemnification has
been litigated and administrative costs
paid as part of a settlement. That
settlement cost, however, includes the
cost of litigation, which is substantially
greater than the cost of seeking an
administrative settlement.

Administrative Requirements

A. Executive Order 12866, ‘“Regulatory
Planning and Review’”’ and Executive
Order 13563, “‘Improving Regulation
and Regulatory Review”

E.O. 12866 defines ‘‘significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or may adversely affect
in a material way the economy, a sector
of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in E.O. 12866.

It has been determined that this rule
is not a significant regulatory action.
This rule has not been reviewed by
OMB under the requirements of these
Executive Orders.

B. Executive Order 13771, “‘Reducing
Regulation and Controlling Regulatory
Costs”

This rule is not an E.O. 13771
regulatory action because this rule is not
significant under E.O. 12866.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601, et seq., requires
Federal agencies to consider ‘“‘small
entities” throughout the regulatory
process. Section 603 of the Regulatory
Flexibility Act requires an initial
screening analysis performance to
determine whether small entities will be
adversely affected by the regulation. No
comments were received relating to the
requirements of the Regulatory
Flexibility Act. It has been certified that
this final rule will not add to the current
burden for small entities to report their
activities based on a request for
indemnification or defense under
sections 330 or 1502(e).

D. Paperwork Reduction Act

The Paperwork Reduction Act of
1995, 44 U.S.C. 3501, authorizes the
Director of OMB to review certain
information collection requests by
Federal agencies. The recordkeeping
and reporting requirements of this final
rule do not constitute a “collection of
information” as defined in 44 U.S.C.
3502(3), the Paperwork Reduction Act
of 1995.

E. Environmental Justice

Under E.O. 12898 (59 FR 7629
(February 11, 1994)), Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations, Federal agencies are
required to identify and address
disproportionately high and adverse
human health and environmental effects
of Federal programs, policies, and
activities on minority and low-income
populations.

Sections 330 and 1502(e) are intended
to reduce specified risks resulting from
development of former military land by
aiding and legally protecting the entities
that take title to land on closed military
installations for development purposes.
Because this rule will equally affect, on
a national basis, requests for
indemnification associated with the
development of land, a disparate impact
on minority and low-income population
areas is not expected.

F. Unfunded Mandates

Title II of the Unfunded Mandates
Report Act of 1995 (UMRA), Public Law
1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
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and Indian tribal governments and the
private sector.

The DoD has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
Indian tribal governments, in the
aggregate, or the private sector in any
one year. Thus, this final rule is not
subject to the requirements of Section
202 of the UMRA.

G. Executive Order 13132, “‘Federalism”

It has been determined that this rule
does not have federalism implications.
This rule does not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

List of Subjects in 32 CFR Part 175

Indemnification, Claim.

m Accordingly, 32 CFR part 175 is
added to read as follows:

PART 175—INDEMNIFICATION OR
DEFENSE, OR PROVIDING NOTICE TO
THE DEPARTMENT OF DEFENSE,
RELATING TO A THIRD-PARTY
ENVIRONMENTAL CLAIM

Sec.

175.1
175.2
175.3

Purpose.

Applicability.

Definitions.

175.4 Responsibilities.

175.5 Notice to DoD relating to a third-party
claim.

175.6 Filing a request for indemnification
or defense.

Authority: 10 U.S.C. 113, 5 U.S.C. 301,
section 330 of the National Defense
Authorization Act for Fiscal Year 1993,
Public Law 102—-484, October 23, 1992, 106
Stat. 2371, as amended, and section 1502(e)
of the Floyd D. Spence National Defense
Authorization Act for Fiscal Year 2001, Pub.
L. 106—-398, October 30, 2000, 1014 Stat.
1654A-350, as amended.

§175.1 Purpose.

This part describes the process for
filing a request for indemnification or
defense, or providing proper notice to
DoD, of a third-party claim pursuant to
section 330 of the National Defense
Authorization Act for Fiscal Year 1993,
Public Law 102—484, October 23, 1992,
106 Stat. 2371, as amended (hereafter
“section 330”), or section 1502(e) of the
Floyd D. Spence National Defense
Authorization Act for Fiscal Year 2001,
Public Law 106—398, October 30, 2000,
1014 Stat. 1654A-350, as amended
(hereafter “section 1502(e)’’). This
process identifies the minimum
information that a request for

indemnification or defense or notice to
DoD of a third-party claim for
indemnification must include, where
that information must be sent, how to
make such a request or provide such a
notice, the time limits that apply to such
a request or notice, and other
requirements.

§175.2 Applicability.

(a) This part applies to—

(1) The Office of the General Counsel
of the Department of Defense and the
Military Departments.

(2) Any person or entity making a
request for indemnification or defense,
or providing notice to DoD, of a third-
party claim pursuant to section 330 or
section 1502(e).

(b) In the case of a property that is
subject to an earlier agreement
containing different notification
requirements, the requirement for notice
to the Deputy General Counsel in
sections 175.5 and 175.6 are in addition
to those notification requirements.

(c) Nothing in this part alters the
provisions of § 174.15 of this title.

§175.3 Definitions.

Commercial delivery service. Federal
Express or United Parcel Service, or
other similar service that provides for
delivery of packages directly from the
sender to the recipient for a fee, but
excluding the United States Postal
Service (USPS).

Deputy General Counsel. The Deputy
General Counsel (Environment, Energy,
and Installations), Department of
Defense.

Received. Actual physical receipt by
the intended recipient.

Request. Any request for
indemnification or defense made to the
Department of Defense (DoD) by a
requester pursuant to section 330 or
section 1502(e).

Requester. A person or entity making
a request pursuant to section 330 or
section 1502(e). When the requester is
acting by way of subrogation, the
requester is subject to the same
requirements and limitations as though
it were the subrogor.

Section 330. Section 330 of the
National Defense Authorization Act for
Fiscal Year 1993, Public Law 102—484,
October 23, 1992, 106 Stat. 2371, as
amended.

Section 1502(e). Section 1502(e) of the
Floyd D. Spence National Defense
Authorization Act for Fiscal Year 2001,
Public Law 106-398, October 30, 2000,
114 Stat. 1654A—350. (This provision
applies only to certain portions of the
former Naval Ammunition Support
Detachment on the island of Vieques,
Puerto Rico.)

Third-party claim. A claim from a
person or entity (other than the
requester) to a requester resulting from
a suit, claim, demand or action, liability,
judgment, cost or other fee, demanding,
seeking, or otherwise requiring that the
requester pay an amount, take an action,
or incur a liability for alleged personal
injury or property damage and such
payment, action, or liability is eligible
for indemnification or defense pursuant
to section 330 or section 1502(e). A
third-party claim may consist of a
notice, letter, order, compliance
advisory, compliance agreement, or
similar direction from a governmental
regulatory authority exercising its
authority to regulate the release or
threatened release of any hazardous
substance, pollutant or contaminant, or
petroleum or petroleum derivative if the
notice, letter, order, compliance
advisory, compliance agreement, or
similar notification imposes, directs, or
demands requirements for
environmental actions or asserts
damages related thereto that are eligible
for indemnification or defense pursuant
to section 330 or section 1502(e).

§175.4 Responsibilities.

(a) The General Counsel of the
Department of Defense has been
delegated the authorities and
responsibilities of the Secretary of
Defense under section 330 and section
1502(e), with certain limitations as to re-
delegation.

(b) The General Counsel has re-
delegated the authority and
responsibility to adjudicate requests for
indemnification or defense and to
process notices to DoD of a third-party
claim under section 330 and section
1502(e) to the Deputy General Counsel
or, when the position of Deputy General
Counsel is vacant, the acting Deputy
General Counsel. The authority to
acknowledge receipt of a request has
been delegated to an Associate General
Counsel under the Deputy General
Counsel.

§175.5 Notice to DoD relating to a third-
party claim.

(a) Where to file a notice to DoD of a
third-party claim. (1) Notice to DoD of
receipt of a third-party claim, or intent
to enter into, agree to, settle, or solicit
such a claim, must be received by the
Deputy General Counsel at the following
address: Deputy General Counsel,
Environment, Energy, and Installations,
1600 Defense Pentagon, Room 3B747,
Washington, DC 20301-1600, (703—693—
4895) or (703-692-2287).

(2) Delivering or otherwise filing a
notice of a third-party claim with any
other office or location will not
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constitute proper notice for purposes of
this part. Requesters should be aware
that all delivery services, and
particularly that of the USPS, to the
Pentagon can be significantly delayed
for security purposes and they should
plan accordingly in order to meet any
required filing deadlines under this
part; use of a commercial delivery
service may reduce the delay.

(b) Individual notices. A notice to
DoD of a third-party claim must be filed
separately for each person or entity that
is filing the notice. Notices may not be
filed jointly for a group, a class, or for
multiple persons or entities.

(c) Means of filing a notice of a third-
party claim. A notice of a third-party
claim must be submitted in writing by
mail through the USPS or by a
commercial delivery service. While the
Deputy General Counsel will
affirmatively acknowledge receipt of a
notice of a third-party claim, it is
recommended that a requester, whether
using the USPS or a commercial
delivery service, mail its notice by
registered or certified mail, return
receipt requested, or equivalent proof of
delivery.

(d) Information to be included in a
notice to DoD of a third-party claim. A
notice to DoD of a third-party claim
must include, at a minimum, the
following information:

(1) A complete copy of the third-party
claim, or, if not presented in writing, a
complete summary of the claim, with
the names of officers, employees, or
agents with knowledge of any
information that may be relevant to the
claim or any potential defenses. The
third-party claim may consist of a
summons and complaint or, in the case
of a third-party claim from a
governmental regulatory authority, a
notice, letter, order, compliance
advisory, compliance agreement, or
similar notification.

(2) A complete copy of all pertinent
records, including any deed, sales
agreement, bill of sale, lease, license,
easement, right-of-way, or transfer
document for the facility for which the
third-party claim is made.

(3) If the requester is not the first
transferee from DoD, a complete copy of
all intervening deeds, sales agreements,
bills of sale, leases, licenses, easements,
rights-of-way, or other transfer
documents between the original transfer
from DoD and the transfer to the current
owner. If the requester is a lender who
has made a loan to a person or entity
who owns, controls, or leases the
facility for which the request for
indemnification is made that is secured
by said facility, complete copies of all
promissory notes, mortgages, deeds of

trust, assignments, or other documents
evidencing such a loan by the requester.

(4) A complete copy of any insurance
policies related to such facility.

(5) If the notice to DoD of a third-party
claim is being made by a representative,
agent, or attorney in fact or at law, proof
of authority to make the notice on behalf
of the requester.

(6) Evidence or proof of any claim,
loss, or damage alleged to be suffered by
the third-party claimant which the
requester asserts is covered by section
330 or by section 1502(e).

(7) In the case where a requester
intends to enter into, agree to, settle, or
solicit a third-party claim, a description
or copy of the proposed claim,
settlement, or solicitation, as the case
may be.

(8) To the extent that any
environmental response action has been
taken, the documentation supporting
such response action and its costs
included in the request for
indemnification.

(9) To the extent that any
environmental response action has been
taken, a statement as to whether the
remedial action is consistent with the
National Oil and Hazardous Substances
Pollution Contingency Plan (part 300 of
title 42, Code of Federal Regulations) or
other applicable regulatory
requirements.

(10) A complete copy of any claims
made by the requester to any other
entity related to the conditions on the
property which are the subject of the
claim, and any responses or defenses
thereto or made to any third-party
claims, including correspondence,
litigation filings, consultant reports, and
other information supporting a claim or
defense.

(e) Entry, inspection, and samples.
The requester must provide DoD a right
of entry at reasonable times to any
facility, establishment, place, or
property under the requester’s control
which is the subject of or associated
with the requester’s notice of third-party
claim and must allow DoD to inspect or
obtain samples from that facility,
establishment, place, or property.

(3] Additiona?information. The
Deputy General Counsel will advise a
requester in writing of any additional
information that must be provided to
defend against a claim. Failure to
provide the additional information in a
timely manner may result in denial of
a request for indemnification or defense
for lack of information to adjudicate the
claim.

(g) When to file a notice to DoD of a
third-party claim. (1) A requester must,
within 15 days of receiving a third-party
claim, file with DoD a notice of such

claim in accordance with this part.
Failure to timely file such a notice, if it
in any way compromises the ability of
DoD to defend against such a claim
pursuant to section 330(c) or section
1502(e)(3), will result in denial of any
subsequent request for indemnification
or defense resulting from such a claim.
Requesters who take action in
compliance with any such third-party
claim, or any part of such claim,
without first providing DoD with a
notice of such claim in accordance with
this section do so at their own risk.

(2) A requester must, at least 30 days
prior to the earlier of entering into,
agreeing to, settling, or soliciting a third-
party claim, file a notice to DoD of such
intent in accordance with this part.
Failure to file such a notice will
compromise the ability of DoD to defend
against such a claim pursuant to section
330(c) or section 1502(e)(3) and will
result in denial of any subsequent
request for indemnification or defense
resulting from such a claim.

(3) A requester may, if it believes
more immediate notice to DoD is
desirable or less than all the information
required by paragraph (d) of this section
is immediately available, contact the
Deputy General Counsel using the
phone numbers in paragraph (a)(1) of
this section. Any such contact does not
constitute compliance with the
requirements of paragraph (g)(1) or (2) of
this section unless and until the Deputy
General Counsel subsequently provides
written confirmation that the notice
constitutes such compliance. Such
written confirmation may be provided
by electronic means.

(h) No implication from DoD action.
Any actions taken by DoD related to
defending a claim do not constitute a
decision by DoD that the requester is
entitled to indemnification or defense.

(i) Notice also constituting a request
for indemnification or defense. Notice of
receipt of a third-party claim may also
constitute a request for indemnification
or defense if that notice complies with
all applicable requirements for a request
for indemnification or defense.

§175.6 Filing a request for indemnification
or defense.

(a) Where to file a request for
indemnification or defense. (1) In order
to notify DoD in accordance with
section 330(b)(1) or section
1502(e)(2)(A), a request for
indemnification or defense pursuant to
section 330 or section 1502(e) must be
received by the Deputy General Counsel
at the following address: Deputy
General Counsel, Environment, Energy,
and Installations, 1600 Defense
Pentagon, Room 3B747, Washington, DC
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20301-1600, (703-693—4895) or (703—
692—2287).

(2) Delivering or otherwise filing a
request for indemnification or defense
with any other office or location will not
constitute proper notice of a request for
purposes of section 330(b)(1) or section
1502(e)(2)(A). Requesters should be
aware that all delivery services, and
particularly that of the USPS, to the
Pentagon can be significantly delayed
for security purposes and they should
plan accordingly in order to meet any
required filing deadlines under this
part; use of a commercial delivery
service may reduce the delay.

(b) When to file a request for
indemnification or defense. A request
for indemnification must be received by
the Deputy General Counsel within two
years after the claim giving rise to the
request accrues. A request for defense
must be received by the Deputy General
Counsel in sufficient time to allow the
United States to provide the requested
defense.

(c) Means of filing a request for
indemnification or defense. A request
for indemnification or defense must be
submitted in writing by mail through
the USPS or by a commercial delivery
service. While the Deputy General
Counsel will affirmatively acknowledge
receipt of a request for indemnification
or defense, it is recommended that a
requester, whether using the USPS or a
commercial delivery service, mail its
request by registered or certified mail,
return receipt requested, or equivalent
proof of delivery.

(d) Individual requests. A request for
indemnification or defense must be filed
separately for each person or entity that
is making the request. Requests may not
be filed jointly for a group, a class, or
for multiple persons or entities.

(e) Information to be included in a
request for indemnification or defense.
A request for indemnification or defense
must include, at a minimum, the
following information:

(1) A complete copy of the third-party
claim, or, if not presented in writing, a
complete summary of the claim, with
the names of officers, employees, or
agents with knowledge of any
information that may be relevant to the
claim or any potential defenses.

(2) A complete copy of all pertinent
records, including any deed, sales
agreement, bill of sale, lease, license,
easement, right-of-way, or transfer
document for the facility for which the
request for indemnification or defense is
made.

(3) If the requester is not the first
transferee from DoD, a complete copy of
all intervening deeds, sales agreements,
bills of sale, leases, licenses, easements,

rights-of-way, or other transfer
documents between the original transfer
from DoD and the transfer to the current
owner. If the requester is a lender who
has made a loan to a person or entity
who owns, controls, or leases the
facility for which the request for
indemnification is made that is secured
by said facility, complete copies of all
promissory notes, mortgages, deeds of
trust, assignments, or other documents
evidencing such a loan by the requester.

(4) A complete copy of any insurance
policies related to such facility.

(5) If the request for indemnification
or defense is being made by a
representative, agent, or attorney in fact
or at law, proof of authority to make the
request on behalf of the requester.

(6) Evidence or proof of any claim,
loss, or damage covered by section 330
or by section 1502(e).

(7) In the case of a request for defense,
a copy of the documents, such as a
summons and complaint, or
enforcement order, representing the
matter against which the United States
is being asked to defend.

(8) To the extent that any
environmental response action has been
taken, the documentation supporting
such response action and its costs
included in the request for
indemnification.

(9) To the extent that any
environmental response action has been
taken, a statement as to whether the
remedial action is consistent with the
National Oil and Hazardous Substances
Pollution Contingency Plan (part 300 of
title 42, Code of Federal Regulations) or
other applicable regulatory
requirements.

(10) A complete copy of any claims
made by the requester to any other
entity related to the conditions on the
property which are the subject of the
claim, and any responses or defenses
thereto or made to any third-party
claims, including correspondence,
litigation filings, consultant reports, and
other information supporting a claim or
defense.

(f) Entry, inspection, and samples.
The requester must provide DoD a right
of entry at reasonable times to any
facility, establishment, place, or
property under the requester’s control
which is the subject of or associated
with the requester’s request for
indemnification or defense and must
allow DoD to inspect or obtain samples
from that facility, establishment, place,
or property.

(g) Additional information. The
Deputy General Counsel will advise a
requester in writing of any additional
information that must be provided to
adjudicate the request for

indemnification or defense. Failure to
provide the additional information in a
timely manner may result in denial of
the request for indemnification or
defense.

(h) Adjudication. The Deputy General
Counsel will adjudicate a request for
indemnification or defense and provide
the requester with DoD’s determination
of the validity of the request. Such
determination will be in writing and
sent to the requester by certified or
registered mail.

(i) Reconsideration. Any such
determination will provide that the
requester may ask for reconsideration of
the determination. Such reconsideration
shall be limited to an assertion by the
requester of substantial new evidence or
errors in calculation. The requester may
seek such reconsideration by filing a
request to that effect. A request for
reconsideration must be received by the
Deputy General Counsel within 30 days
after receipt of the determination by the
requester. Such a request must be sent
to the same address as provided for in
paragraph (a)(1) of this section and
provide the substantial new evidence or
identify the errors in calculation. Such
reconsideration will not extend to
determinations concerning the law,
except as it may have been applied to
the facts. A request for reconsideration
will be acted on within 30 days from the
time it is received. If a request for
reconsideration is made, the six month
period referred to in section 330(b)(1)
and section 1502(e)(2)(A) will
commence from the date the requester
receives DoD’s denial of the request for
reconsideration.

(j) Finality of adjudication. An
adjudication of a request for
indemnification constitutes final
administrative disposition of such a
request, except in the case of a request
for reconsideration under paragraph (i)
of this section, in which case a denial
of the request for reconsideration
constitutes final administrative
disposition of the request.

Dated: July 16, 2018.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2018—-15487 Filed 7-19-18; 8:45 am]|
BILLING CODE 5001-06-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2, 25 and 30

[GN Docket No. 14-177; WT Docket No. 10—
112; FCC 18-73]

Use of Spectrum Bands Above 24 GHz
for Mobile Radio Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission or FCC) adopts rules for
specific millimeter wave bands above 24
GHz. A proposed rule document for the
Third Further Notice of Proposed
Rulemaking (3rd FNPRM) related to the
Final rule document for the Third
Report and Order and Memorandum
Opinion and Order (3rd R&O0) is
published elsewhere in this issue of the
Federal Register.

DATES: Effective August 20, 2018, except
for the amendments to § 25.136, which
contain information collection
requirements that are not effective until
approved by the Office of Management
and Budget. The Commission will
publish a document in the Federal
Register announcing the effective date
for those amendments.

FOR FURTHER INFORMATION CONTACT: John
Schauble of the Wireless
Telecommunications Bureau,
Broadband Division, at (202) 418—0797
or John.Schauble@fcc.gov, Michael Ha
of the Office of Engineering and
Technology, Policy and Rules Division,
at 202—418-2099 or Michael. Ha@
fec.gov, or Jose Albuquerque of the
International Bureau, Satellite Division,
at 202—418-2288 or Jose.Albuquerque@
fecc.gov. For information regarding the
PRA information collection
requirements contained in this PRA,
contact Cathy Williams, Office of
Managing Director, at (202) 418-2918 or
Cathy.Williams@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Third
Report and Order and Memorandum
Opinion and Order (3rd R&0), GN
Docket No. 14-177, FCC 18-73, adopted
on June 7, 2018 and released on June 8,
2018. The complete text of this
document is available for public
inspection and copying from 8 a.m. to
4:30 p.m. Eastern Time (ET) Monday
through Thursday or from 8 a.m. to
11:30 a.m. ET on Fridays in the FCC
Reference Information Center, 445 12th
Street SW, Room CY-A257,
Washington, DC 20554. The complete
text is available on the Commission’s

website at http://wireless.fcc.gov, or by
using the search function on the ECFS
web page at http://www.fcc.gov/cgb/
ecfs/. Alternative formats are available
to persons with disabilities by sending
an email to fcc504@fcc.gov or by calling
the Consumer & Governmental Affairs
Bureau at (202) 418—-0530 (voice), (202)
418-0432 (tty).

Supplemental Final Regulatory
Flexibility Analysis

As required by the Regulatory
Flexibility Act of 1980 (RFA), the
Commission has prepared a Final
Regulatory Flexibility Analysis (FRFA)
of the possible significant economic
impact on small entities of the policies
and rules adopted in the Third Report
and Order.

Congressional Review Act

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act (CRA), see 5
U.S.C. 801(a)(1)(A).

Synopsis
I. Introduction

1. The Commission continues its
effort to make available millimeter wave
(mmW) spectrum, at or above 24 GHz,
for fifth-generation (5G) wireless,
Internet of Things, and other advanced
spectrum-based services. In the 3rd
R&O0O, the Commission addresses
pending issues regarding FSS sharing
and operability in the 24 GHz band, as
well as pending issues regarding
performance requirements and mobile
spectrum holdings policies for the
mmW bands authorized for flexible use.
With respect to the 37—-37.6 GHz band
(Lower 37 GHz band), the Commission
resolves pending petitions for
reconsideration, establish a band plan,
and in the 3rd FNPRM, the Commission
seeks comment on a more detailed
framework to facilitate Federal and non-
Federal use. In addition, the
Commission proposes to make
additional spectrum in the 42—-42.5 GHz
(42 GHz band) and 25.25-27.5 GHz
band (26 GHz band) available for
flexible wireless use, while recognizing
the need to protect and provide
continued opportunities for Federal use
of this band. The Commission notes that
it will consider other bands and issues
raised in this proceeding in future
Commission items.

2. The Commission’s efforts in this
proceeding to make mmW spectrum
available for wireless uses is vital to
ensuring continued American
leadership in wireless broadband. That
leadership represents a critical

component of economic growth, job
creation, public safety, and global
competitiveness. The Commission will
continue to take steps to facilitate access
to additional low-band, mid-band, and
high-band spectrum for the benefit of
American consumers, including holding
an auction of the 28 GHz band starting
in November followed by an auction of
the 24 GHz band.

II. Background

3. On November 22, 2017, the
Commission released the 2nd R&0, 2nd
FNPRM, Order on Recon, and MO&O in
this proceeding. See 83 FR 37. In
relevant parts, the 2nd R&O authorized
the 24 GHz band and the 47.2-48.2 GHz
band (47 GHz band) for flexible wireless
use; it declined to set pre-auction limits
on the amount of spectrum an entity
may acquire at auction in the 24 GHz
and 47 GHz bands; and it revised the
mmW spectrum threshold for reviewing
proposed secondary market transactions
to 1850 megahertz by including the 24
GHz and 47 GHz bands. The 2nd
FNPRM sought comment on five issues.
First, the Commission proposed to
license Fixed-Satellite Service (FSS)
earth stations in the 24.75-25.25 GHz
band on a co-primary basis under the
provisions in Section 25.136(d)
applicable to the 47 GHz band. Second,
the Commission sought comment on
adopting additional performance
metrics tailored to Internet of Things
(IoT)-type deployments. Third, the
Commission proposed to eliminate the
pre-auction limit of 1250 megahertz that
the R&°O had adopted for the 28 GHz, 37
GHz and 39 GHz bands. Fourth, the
Commission proposed to require that
any equipment capable of operating
anywhere within the 24 GHz band must
be capable of operating across the entire
24 GHz band, on all frequencies in both
band segments. Finally, the Commission
invited commenters to submit new
studies or data on bands under
consideration by the Commission, as
well as comments on additional bands
the Commission should consider.

4. The Commission received 15
comments and 12 reply comments. A
list of commenters, reply commenters,
and ex parte filings is contained in the
List of Commenters to the 2nd FNPRM.
No petitions for reconsideration of the
2nd R&0O were filed. SOM1101, LLC
filed a comment addressing the issue of
allowing satellite user equipment in the
37.5—40 GHz band. Comment of
SOM1101 LLC (filed Jan. 23, 2018). In
the MO&O, the Commission declined to
authorize satellite user equipment in the
37.5—40 GHz band. Because SOM1101’s
comment neither acknowledges nor
seeks reconsideration of the MO&O’s
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decision, the Commission will not give
further consideration to this issue.

III. Third Report and Order

A. Performance Requirements—
Geographic Area Metric

5. Background. In the R&O, the
Commission moved away from a
substantial service regime in the mmW
bands by adopting a defined set of
metrics for performance requirements
for Upper Microwave Flexible Use
Service (UMFUS). UMFUS licensees
relying on mobile or point-to-multipoint
service must show that they are
providing reliable signal coverage and
service to at least 40 percent of the
population within the service area of the
licensee, and that they are using
facilities to provide service in that area
either to customers or for internal use.
Licensees relying on point-to-point
service must demonstrate that they have
four links operating and providing
service, either to customers or for
internal use, if the population within
the license area is equal to or less than
268,000. If the population within the
license area is greater than 268,000, a
licensee relying on point-to-point
service must demonstrate it has at least
one link in operation and is providing
service for each 67,000 population
within the license area. Showings that
rely on a combination of multiple types
of service will be evaluated on a case-
by-case basis. This reliance on fixed
metrics was a change from the buildout
rules formerly applicable to 28 GHz and
39 GHz licensees, which used a
substantial service standard. In the
FNPRM, the Commission sought
comment on expanding this list of
metrics by adopting a performance
metric designed to accommodate IoT-
type deployments. In the 2nd FNPRM,
the Commission sought comment more
specifically on a geographic area metric
that might accommodate IoT or other
services deployed along non-traditional
lines, while still measuring a
meaningful level of service in a proven
way.

6. Discussion. The Commission
adopts a geographic area metric for
UMFUS licenses, to be included in the
existing list of performance metrics from
which licensees may choose, as an
additional alternative to meeting the
Commission’s performance
requirements. Consistent with the
option on which the Commission sought
comment in the 2nd FNPRM, licensees
may fulfill the requirements of this
metric either by demonstrating mobile
or point-to-multipoint coverage of at
least 25% of their license’s geographic
area, or by showing the presence of

equipment transmitting or receiving on
the licensed spectrum in at least 25% of
census tracts within the license area.
The Commission believes the 25% level
would maintain parity with the 40%
population coverage metric. As with the
Commission’s previously-adopted
metrics, equipment must be in use and
actually providing service, either for
private, internal use or to unaffiliated
customers, in order to be counted. This
metric, like the Commission’s
previously-adopted metrics, may be
used by any UMFUS licensee, regardless
of the type of service deployed.

7. The Commission emphasizes that
this geographic area metric is an
additional alternative for licensees, not
a supplemental requirement. If a
licensee deploying IoT systems finds
that the Commission’s existing mobile
or fixed metrics better fit their needs, it
is welcome to use either of those metrics
instead. As the Commission has
emphasized since the R&O, all licensees
may choose the particular metric they
wish to satisfy, and the adoption of this
metric merely expands their list of
choices. Without the adoption of this
additional choice of metric, licensees
would have only the mobile or fixed
options through which to demonstrate
their compliance with the Commission’s
performance requirements. While the
Commission continues to support its
previous conclusion that it is too soon
to design a usage-based metric that will
be technology- and use case-neutral, it
believes it is important to provide some
additional option for UMFUS licensees
whose deployments may not track
residential population, or that may not
involve traditional higher-power fixed
links, as will likely be the case for some
IoT-type services. The Commission’s
adoption of a geographic area metric is
responsive to the calls from commenters
for greater flexibility. In the interest of
providing licensees with as much
flexibility and certainty as possible in
advance of the Commission’s
contemplated auctions of UMFUS
spectrum, the Commission does not
believe it is appropriate to delay the
adoption of an additional choice of
metric to future rounds of this
proceeding.

8. The objections raised by, and
alternative suggestions offered by
commenters, are not persuasive. With
respect to calls for entirely different
regimes, such as substantial service or
site-based licensing, the Commission
has already determined that geographic
area licensing with the performance
requirements that the Commission
adopted in the Report and Order strikes
the best balance between flexibility for
licensees and accountability in ensuring

efficient use of mmW spectrum. The
Commission notes that it has also
designated a total of fourteen gigahertz
of unlicensed spectrum in the mmW
bands, and that it seeks further
comment on the sharing regime it has
adopted for the lower 37 GHz band.

B. Operability in the 24 GHz Band

9. Background. The 24 GHz band
consists of two band segments: The
lower segment, from 24.25-24.45 GHz,
and the upper segment, from 24.75—
25.25 GHz. In the 2nd R&O, the
Commission adopted UMFUS licensing
and technical rules for the 24 GHz band.
The Commission also proposed to adopt
an operability requirement for the 24
GHz band. Under this requirement, any
mobile or transportable equipment
capable of operating in any portion of
the 24 GHz band must be capable of
operating at all frequencies within the
24 GHz band, in both band segments.

10. Discussion. The Commission
adopts its proposal to require
operability throughout the 24 GHz band.
Any mobile or transportable equipment
capable of operating on any frequency
between 24.24-24.45 GHz or 24.75—
25.25 GHz must be capable of operating
on all frequencies in those ranges. This
requirement will support competition
by ensuring a robust device ecosystem
throughout the band. Given the
separation of the 24 GHz band into two
different segments, the Commission
believes an operability requirement is
important to supporting development of
the lower portion of the band.

11. The Commission reiterates that
this operability requirement in no way
dictates the use of any particular
technology or air interface. The
Commission also emphases that this
operability requirement is specific to the
24 GHz band, and does not extend to
other UMFUS bands. The 28 GHz band
and the 37 and 39 GHz bands also have
operability requirements, but those are
separate and independent from the one
the Commission adopts for the 24 GHz
band. Devices are not required to
operate across all UMFUS bands. While
one commenter expresses concern about
the ability to filter signals from the
24.45-24.75 GHz band, it ultimately
supports the operability requirement,
and it does not provide any technical
analysis in support of its concern.

12. In addition, as the Commission
noted in the 2nd R&O, ongoing
international studies include analyses to
determine IMT—-2020 out-of-band
emission limits necessary to protect
passive sensors onboard weather
satellites in the 23.6—24.0 GHz band.
The Commission recognizes the need to
protect these passive satellite operations



34480

Federal Register/Vol.

83, No. 140/Friday, July 20, 2018/Rules and Regulations

that provide important data necessary
for weather predictions and warnings.
Given that this is a matter of interest to
multiple stakeholders internationally
and that the Commission cannot predict
the outcome, it finds it inappropriate to
adopt U.S.-only limits that may need to
be modified at a later time. Once
interference protection standards are
agreed upon internationally the
Commission will, if necessary, consider
through notice and comment whether
any modification of its current out-of-
band limits may be needed. The
Commission encourages non-Federal
operators in the 24 GHz band to monitor
these studies and to plan their systems,
to the extent possible, to take into
account the potential for additional
future protection of passive sensors in
the 23.6—24.0 GHz band.

C. 24 GHz FSS Sharing

13. Background. The U.S. Table of
Frequency Allocations (U.S. Table)
currently includes primary, non-
Federal, Fixed, Mobile and Fixed-
Satellite Service (FSS) (Earth-to-space)
allocations in the 24.75-25.25 GHz
band. Footnote NG535 to the U.S. Table
provides feeder links in the
Broadcasting-Satellite Service (BSS)
priority over other FSS uses in the
24.75-25.05 GHz band segment, and
restricts FSS use of the 25.05-25.25 GHz
band segment to feeder links for the
BSS. In the 2nd R&'O the Commission
adopted a primary Fixed Service
allocation in the 24.75-25.05 GHz band
segment, added a primary Mobile
Service allocation in the 24.75-25.25
GHz band segment, and authorized both
mobile and fixed operations in those
bands under the part 30 UMFUS rules.
The Commission did not make changes
to its current rules at that time, but
decided instead to seek comment in the
2nd FNPRM in conjunction with a
proposal to allow more flexible use of
the band for FSS earth stations.

14. In the 2nd FNPRM, the
Commission proposed to license FSS
earth stations in 24.75-25.25 GHz band
on a co-primary basis under the
provisions contained in Section
25.136(d), which currently applies to
the 47 GHz band, by adding the 24.75-
25.25 GHz band to this rule section.
This change would limit availability of
the 24.75-25.25 GHz band for FSS to
individually-licensed FSS earth stations
that meet the same specific licensing
requirements applicable to earth
stations in the 47 GHz band. The
Commission also sought comment on
adding a U.S. Table footnote specifying
the relative interference protection
obligations of FSS and UMFUS stations
in this band. In addition, the

Commission proposed various
conforming modifications to certain
earth station application requirements.
The Commission sought comment on
these proposals and on possible actions
needed to address the potential for
aggregate interference from terrestrial
users into satellite systems in the band.

15. To provide for more flexible FSS
use of the 24.75-25.25 GHz band, the
Commission proposed to eliminate
footnote NG535, thereby making this
band available for general FSS uplink
operations without restricting these
operations to, or affording priority for,
the provision of feeder links for 17/24
GHz BSS space stations. To further
increase flexibility for all FSS uses in
this new sharing regime, the
Commission also proposed to eliminate
the Petitions for Reconsideration of
Spectrum Frontiers Report and Order
addressed herein orbital-location
restrictions for 17/24 GHz BSS space
stations specified in Section 25.262(a),
thus providing more flexibility to these
BSS operations. Consistent with these
proposals, the Commission proposed
several other rule changes to part 25 of
its rules to harmonize the treatment of
BSS feeder links with other FSS
transmissions. Specifically, the
Commission proposed the following
rule changes: (1) Modify Section 25.138
to extend applicability of the Ka-band
off-axis EIRP density limits in paragraph
(a) to the 24.75-25.25 GHz band, and
then to eliminate the nearly identical
BSS feeder link-specific earth station
off-axis EIRP density limits for the
24.75-25.25 GHz band in Section
25.223(b); (2) add the 24.75-25.25 GHz
band to the list of frequency bands in
our general FSS earth station
coordination rules in Section 25.220(a),
thereby permitting us to eliminate the
coordination provisions contained in
Sections 25.223(c) and (d); (3) remove
and reserve Section 25.223, because
there would be no need for these
provisions, which provide an alternative
means of licensing BSS feeder links, and
also eliminate cross references to
Section 25.223 contained in Section
25.209(f); (4) eliminate Section
25.204(e)(4), which contains rain fade
specifications specific to 17/24 GHz BSS
feeder link transmissions, and instead
include the 24.75-25.25 GHz band in
paragraph (e)(3), which contains nearly
identical Ka-band FSS rain fade
specifications; (5) modify the
interference-showing requirements for
FSS applicants in Section 25.140(a) to
make clear its applicability to FSS
(Earth-to-space) transmissions to 17/24
GHz BSS space stations; (6) add a new
subparagraph (iv) to Section 25.140(a)

requiring applicants for space stations
receiving uplinks in the 24.75-25.25
GHz band to certify, among other things,
that the earth stations transmitting to
such space stations will not exceed the
off-axis EIRP density limits in Section
25.138(a); (7) modify the definitions of
“routine processing or licensing” and
“two-degree compliant space station”
contained in Section 25.103; (8)
eliminate the operational requirements
associated with the Appendix F orbital-
location constraints in Section 25.262
by deleting paragraphs (a) and (d), and
modifying paragraphs (b) and (e); (9)
modify Sections 25.140(b), (c) and (d) to
reflect changes in the interference
showing required by 17/24 GHz BSS
applicants, which is currently defined
in part by the applicant’s orbital
position relative to Appendix F
locations; (10) delete Section 25.262(b)
to eliminate an operational requirement
made moot; (11) delete Appendix F
specific requirements contained in
Section 25.114(d)(17); (12) eliminate a
reference in Section 25.114(d)(7) to a
deleted subparagraph in Section
25.140(b); and (13) modify the cross-
polarization isolation requirement in
Section 25.210(i) to making clear that it
applies only to 17/24 GHz BSS space-to-
Earth transmissions, to provide for
consistent treatment of 17/24 GHz
feeder uplinks with other FSS
transmissions in the 24.75—-25.25 GHz
band.

16. Discussion. After review of the
record, the Commission modifies the
FSS earth station licensing proposal set
out in the 2nd FNPRM so as to better
provide FSS with additional capacity
for satellite services while permitting
substantial terrestrial use of the band.
As with the 28 GHz and 47 GHz bands,
the Commission finds generally that
allowing a limited number of FSS earth
stations in the 24.75-25.25 GHz band
would further the public interest, and
therefore provide for sharing of the
24.75-25.25 GHz band by UMFUS and
FSS earth stations, including BSS feeder
link earth stations. Based on the record,
the Commission adopts rules that
incorporate certain sharing criteria
applicable in the 27.5-28.35 GHz and
47.2—48.2 GHz bands. Specifically, the
Commission applies the permitted
aggregate population limits within the
specified earth station PFD contour on
a per-county basis, similar to the
requirement in the 27.5-28.35 GHz
band, rather than the per-PEA limits
applicable to the 47.2—-48.2 GHz band.
Additionally, as in the 47.2—-48.2 GHz
band, the Commission adopts
constraints on the number of permitted
earth stations not only in the county but
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also in the UMFUS licensing area (PEA)
in which the earth station is located. To
reflect these requirements, the
Commission adopts a new rule section
25.136(g), which its find includes
sufficient defined restrictions on earth
station operations consistent with CCA’s
request.

17. The Commission will not adopt
any operational requirements
addressing limits on aggregate
interference into satellite receivers at
this time, as it does not believe such
limits are justified by the current record,
and the Commission received no
specific proposals for such a rule. The
Commission retains the authority to
monitor developments and intervene to
prevent unacceptable interference to
satellites if that becomes necessary, but
there is no evidence to date that
suggests that any such intervention will
be necessary. The Commission will
amend footnote NG65 to the U.S. Table
to include the 24.75-25.25 GHz band to
make clear the relative interference
protection obligations between the co-
primary services. The Commission
rejects CTIA’s argument that it should
adopt a new footnote stating that certain
shared frequency bands are identified
predominantly for terrestrial mobile and
fixed services on a primary basis. The
Commission does not believe that this
proposed footnote fulfills its intent to
specify accurately the relative
interference protection obligations of
FSS and UMFUS stations in this band,
and further, it would go beyond the
scope of this rulemaking by including
frequency bands apart from the 24.75-
25.25 GHz band (i.e., the 28 GHz, 37
GHz, 39 GHz, and 47 GHz bands). The
Commission also adopts the proposed
conforming modifications to Sections
25.115(e) and 25.130(b), and delete the
obsolete licensing requirements for the
25.05-25.25 GHz band specified in
Section 25.203(1).

18. The Commission adopts its
proposals to remove footnote NG535. In
doing so, the Commission removes the
restriction on FSS operations apart from
BSS feeder links, in the 25.05-25.25
GHz band segment, and eliminate the
priority of BSS feeder links relative to
other FSS operations in the 24.75-25.05
GHz band. The Commission also
eliminates the Appendix F orbital-
location restrictions contained in
Section 25.262(a), which should give
17/24 GHz BSS feeder link operators the
same flexibility as other FSS operators
in the band. FSS use beyond the
provision of BSS feeder links is already
permitted in the lower portion of the
band, and the Commission believes that
it will further spectrum efficiency to
extend this same flexibility to other

types of individually licensed FSS earth
stations in the upper band segment. The
Commission rejects T-Mobile’s
argument that the Commission should
constrain satellite operators’ use of the
24.75-25.25 GHz band beyond limits
placed on satellite operators in
comparable UMFUS bands. Such a
position is at variance with the
Commission’s stated objectives in the
Spectrum Frontiers proceeding to make
available millimeter wave (mmW) bands
for flexible wireless deployment while
simultaneously adopting rules that will
allow the mmW bands to be shared with
other uses, including satellite, in bands
where there are existing FSS allocations.
The Commission also disagrees with
AT&T that retention of subsection (a) in
footnote NG535 is warranted, as it
believes it would only serve to
undermine its goals of increasing
flexibility of use and spectrum
efficiency. AT&T acknowledges that the
Commission’s two-degree spacing
requirements are sufficient to protect
BSS feeder links from other FSS
operations, and it provides no
justification for retaining BSS feeder
link priority in the 24.75-25.05 GHz
portion of the band.

19. The Commission received no
opposition to its proposed rule changes
to harmonize the treatment of FSS and
BSS feeder link transmissions under its
rules, nor any opposition on the
associated conforming amendments.
Accordingly, the Commission adopts
these rule changes as elaborated above,
for the reasons set forth in the 2nd
FNPRM. The Commission will not
however, include in the amended
definition of “‘routine processing or
licensing” in § 25.103 an exclusion for
earth stations in the 24.75-25.25 GHz
band as originally proposed in the 2nd
FNPRM. Upon further consideration,
this change is not necessary to
accurately reflect our licensing
procedures. In addition, as a
consequence of eliminating the
Appendix F orbital-location
requirement in § 25.262(a), the
Commission also deletes § 25.262(c)(2).
This provision, which addresses
cancelled or surrendered licenses
relative specifically to Appendix F
orbital locations, is moot. Once the rules
become effective, these rule changes
will ensure that all FSS transmissions in
the 24.75-25.25 GHz band, including
BSS feeder link transmissions, are
subject to the Commission’s two-degree
spacing requirements. The four-degree
spacing regimen applicable to 17/24
GHz BSS downlink transmissions
however, will be unaltered, which SIA
notes is an important predicate for its

support of proposed changes to the
Commission’s rules governing uplink
band operations.

D. Lower 37 GHz Band Plan

20. Background. In the R&O, the
Commission adopted rules to permit
fixed and mobile terrestrial operation in
the 37 GHz band. The Commission also
adopted a licensing regime for the 37.6—
38.6 GHz portion of the band (Upper 37
GHz Band), which would be licensed in
five 200 megahertz blocks on a
geographic area basis. Rather than
adopting a particular licensing regime
for the Lower 37 GHz Band, the
Commission made it available for
coordinated co-primary sharing between
Federal and non-Federal users. The
Commission explained that Federal and
non-Federal users would access the
Lower 37 GHz Band through a
coordination mechanism, which it
would more fully develop through
government/industry collaboration.

21. In the FNPRM, the Commission
sought comment, among other things,
on the appropriate band plan for the
Lower 37 GHz. The Commission
proposed to establish a 100 megahertz
minimum channel size. It also proposed
to allow users to aggregate 100
megahertz channels into larger channel
sizes up to the maximum of 600
megahertz where available. Starry and
T-Mobile support the proposal to
license 100 megahertz channels in the
Lower 37 GHz band. No party opposed
the proposal.

22. Discussion. The Commission
affirms the Commission’s decision to
adopt a co-primary sharing approach for
the Lower 37 GHz band and the
Commission seeks additional comment
on the details of that approach. Here,
the Commission adopts the
Commission’s proposal to license the
Lower 37 GHz Band as six 100
megahertz channels. This
channelization will allow for a
sufficient acquisition of spectrum by
smaller users while still allowing for
aggregation by larger entities. The
Commission believes that 100
megahertz channels will be sufficient
for a licensee to provide the type of high
rate data services, and other innovative
uses and applications, contemplated for
this spectrum. These smaller channels
offer an opportunity to provide low-
barrier access to spectrum for new
technologies and providers while also
enhancing shared access methods and
technologies between commercial and
Federal users.

E. Mobile Spectrum Holdings

23. Background. The R&O established
a pre-auction, bright-line limit of 1250
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megahertz on the amount of mmW
spectrum in the 28 GHz, 37 GHz, and 39
GHz bands (R&O bands) that an entity
could acquire at auction. In the 2nd
R&O, the Commission declined to adopt
a similar pre-auction limit on the 24
GHz and 47 GHz bands, primarily
because preemptive limits on the
amount of spectrum an entity might
acquire could unnecessarily inhibit
participation at auction and discourage
the development of spectrum-intensive
services. Moreover, the Commission
found that mmW technology currently
is at a nascent stage of development and
that there was insufficient information
to predict the amount of spectrum
needed for future still-to-be-developed
services. No petitions for
reconsideration were filed in response
to the Commission’s decisions in the
2nd R&O. In the 2nd FNPRM, the
Commission proposed to eliminate the
pre-auction limit of 1250 megahertz that
the R&O had adopted for the R&O
bands. Further, in the absence of any
pre-auction limits, the Commission
sought comment regarding whether it
should apply a post-auction case-by-
case review on all mmW spectrum
available at auction.

24. Discussion. The Commission
adopts its proposal in the 2nd FNPRM
to eliminate the pre-auction limit of
1250 megahertz for the 28 GHz, 37 GHz,
and 39 GHz bands. In the R&0O, the
Commission indicated that its
consideration of whether to adopt a
mobile spectrum holdings limit for the
licensing of spectrum through
competitive bidding—and, if so, what
type of limit—would take into account
several objectives, including: The
promotion of competition in relevant
markets; the acceleration of private
sector deployment of advanced services;
and generally managing the spectrum in
the public interest. In reaching its
decision to adopt a pre-auction
spectrum aggregation limit for the 28
GHz, 37 GHz, and 39 GHz bands, the
Commission observed, among other
things, that mmW spectrum is likely to
be a critical component in the
development of 5G and that pre-auction
limits could encourage the development
of innovative services to the benefit of
the American consumer. The
Commission continues to recognize that
mmW spectrum is an important
resource for the deployment of 5G and
other advanced wireless services, as
evidenced by the steps it takes in this
3rd R&0, MO&O, and 3rd FNPRM to
further promote this deployment. The
Commission also notes that in addition
to mmW spectrum, various providers
have announced plans to develop 5G in

other bands, such as 600 MHz and 2.5
GHz, and have indicated an interest in
using 3.5 GHz and 3.7-4.2 GHz for 5G.
Overall, the Commission observes that
there are a variety of spectral paths to
5G deployment in the United States,
and that accelerating this deployment,
including through the use of mmW
spectrum, is an increasingly important
objective given the potential economic
benefits.

25. Thus, while technological
development in the mmW bands
remains in a nascent stage, the
Commission’s balancing of objectives
shifts towards facilitating rapid 5G
deployment in the United States. In that
context, and given the Commission’s
balancing of various statutory
objectives, the Commission weighs more
heavily the risk that bright-line, pre-
auction limits may restrict
unnecessarily the ability of entities to
participate and acquire spectrum in a
mmW band auction. This could, in turn,
unnecessarily constrain providers in
their paths towards 5G deployment on
mmW bands, limit their incentives to
invest in these new services, and delay
the realization of related economic
benefits. The Commission is not
inclined to adopt such limits on auction
participation absent a clear indication
that they are necessary to address a
specific competitive concern In the case
of the 28 GHz, 37 GHz, and 39 GHz
bands, the Commission is not persuaded
by commenters’ generalized assertions
that a bright-line, pre-auction limit in
these bands is necessary to protect
competition in the provision of wireless
services, particularly in light of its
decision below to adopt a post-auction
case-by-case review of spectrum in the
UMFUS bands. The Commission
emphases that the Commission has
adopted rules to facilitate flexible
terrestrial wireless use of 4950
megahertz of mmW spectrum across five
bands, which will be licensed in
multiple blocks of different sizes and
geographic areas, providing many
spectrum opportunities for various
types of auction bidders. In addition,
given the similar technical
characteristics and potential uses of the
mmW spectrum for the R6O bands—
relative to the 24 GHz and 47 GHz
bands—the Commission sees no reason
to reach a different conclusion regarding
a pre-auction limit for the R&O bands
than it reached for the 24 GHz and 47
GHz bands. Moreover, treating certain
UMFUS bands differently from others
for purposes of a pre-auction limit
would be inconsistent with the
Commission’s policy of treating all five
UMFUS bands the same for purposes of

secondary market transactions. The
Commission therefore concludes that
entities bidding for licenses in the 24
GHz, 28 GHz, 37 GHz, 39 GHz, and 47
GHz bands should not be subject to
bright-line, pre-auction limits on the
amount of spectrum they may acquire at
an auction of these bands. Consistent
with the Commission’s rationale in the
2nd R& O, the Commission concludes
that this approach will maximize the
opportunities in these bands for putting
this mmW spectrum to efficient use.

26. Although the Commission will not
apply an ex ante bright-line limit to the
acquisition of spectrum in the five
UMFUS bands through auction, the
Commission will conduct an ex post
case-by-case review to the acquisition
through auction of spectrum in the
UMFUS bands. In particular, the
Commission finds that it is in the public
interest to review applications for initial
licenses filed post-auction on a case-by-
case basis using the same 1850
megahertz threshold the Commission
uses for reviewing applications for
secondary market transactions. As noted
above, the Commission continues to
recognize that mmW spectrum is an
important resource for the deployment
of 5G and other advanced wireless
services, as the Commission
acknowledged in retaining the mmWw
spectrum threshold for secondary
markets. Applying a post-auction case-
by-case review will provide an
opportunity to evaluate whether an
applicant’s post-auction spectrum
holdings would result in excessive
concertation of licenses, in a manner
consistent with the Commission’s
obligations under Section 309(j)(3)(B).
Moreover, the Commission finds that
applying a case-by-case review to initial
applications for spectrum won at
auction is necessary to ensure that the
public interest benefits of having a
mmW spectrum threshold for reviewing
proposed secondary market transactions
are not rendered ineffective. In addition,
unlike a bright-line pre-auction limit, a
post-auction case-by-case review will
provide flexibility to bidders and
facilitate the assignment of licenses to
those who value them the most. As is
the case for the mmW spectrum
threshold applied to secondary market
transactions, the threshold the
Commission will apply to review initial
applications for spectrum won at
auction merely identifies those markets
that may warrant further competitive
analysis.

27. The Commission intends to
conduct the same type of case-by-case
review that the Commission anticipated
in 2001 when it eliminated the CMRS
spectrum cap, and that it articulated in
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2008 in the context of the 700 MHz
auction (Auction 73), but which it
discontinued in the 2014 Mobile
Spectrum Holdings Order. Case-by-case
review permits bidders to participate
fully in a mmW spectrum auction, while
still allowing the Commission to assess
the impact on competition from the
assignment of initial mmW spectrum
licenses, and to take appropriate action
to preserve or protect competition only
where necessary. Thus, for example, the
Commission may allow a winning
auction bidder to exceed the threshold
if it finds that this would not foreclose
other competitors from acquiring similar
mmW spectrum. Further, as was the
case under the Commission’s post-
auction case-by-case review that
previously was applied, in the event
that a divestiture is required before
issuing any new licenses, the winning
bidder likely would have greater
flexibility to choose which spectrum to
divest among its existing mmW
spectrum holdings or winning bids, in

a manner that nevertheless would
address competitive concerns.

28. In supporting such a case-by-case
review, U.S. Cellular proposed a two-
tiered public interest framework that
relied on band-specific spectrum
concentration limits. The Commission
rejects their proposal for specific in-
band limits for similar reasons as it
articulated in the R&O and 2nd R&O,
where it stated that, either at auction or
in the secondary market, separate band-
specific limits are not necessary.
Further, the Commission disagree with
commenters that allege that a post-
auction case-by-case review creates
uncertainty that is inconsistent with
Section 309(j). The post-auction case-by-
case review will be based on the
standard articulated in the 2008 Union
Telephone Order, and the Commission
will apply this review to auctions of
mmW bands going forward. Spectrum
auctions were subject to this kind of
review for a number of years before
2014, and the Commission finds that it
is similarly appropriate with respect to
the mmW spectrum. The Commission
finds that such a case-by-case review
provides parties with a clear and
familiar standard that the Commission
and Bureau have used, and continue to
use, in reviewing proposed secondary
market transactions currently. In that
regard, the Commission finds that post-
auction case-by-case review is likely to
create sufficient bidder certainty
consistent with Section 309(j)(3)(E) of
the Communications Act, which
emphasizes the need for clear bidding
rules “‘to ensure that interested parties
have a sufficient time to develop

business plans, assess marketplace
conditions, and evaluate the availability
of equipment for the relevant services.”
In addition, for the reasons discussed
above, the Commission finds that the
adoption of a post-auction case-by-case
review for mmW spectrum is the best
way to satisfy its obligation under
another part of Section 309 to guard
against the excessive concentration of
licenses.

IV. Memorandum Opinion and Order

A. Licensing Lower 37 GHz

29. Petitions for Reconsideration.
CTIA, CCA, 5G Americas, TIA, and T-
Mobile (Petitioners) filed Petitions for
Reconsideration (Petitions) of the R&O
asking the Commission to reconsider
decisions it made regarding the 37 GHz
band. First, CTIA, CCA, 5G Americas,
and T-Mobile ask the Commission to
reconsider its decision to adopt a
Shared Access Licensing scheme for the
lower band segment in which non-
Federal users would be licensed by rule.
CTIA, 5G Americas, CCA, and T-Mobile
recommend that the Commission
instead adopt exclusive area licensing in
the 37-37.6 GHz band. Second, 5G
Americas and TIA ask the Commission
to reconsider its decision that Federal
operations should have expansion rights
in the Lower 37 GHz band.

30. Discussion. The Commission
denies the petitions of CTIA, CCA, 5G
Americas, TIA, and T-Mobile under
Section 1.429(b) of the Commission’s
rules because the Commission has
already considered and rejected the
arguments raised by the petitioners in
favor of exclusive area licensing. In their
comments and reply comments to the
NPRM, the petitioners urged the
Commission to adopt an exclusive area
licensing scheme for the 37-37.6 GHz
band. In their petitions for
reconsideration, they raise no new facts
or arguments here. In the R&O, the
Commission concluded that “[a]lthough
there is support in the record to license
the entire 37 GHz band by geographic
area, the Commission finds that it is in
the public interest to license a portion
of this band on a non-exclusive shared
basis, and to license the remainder of
the band by geographic area to give
potential licensees additional
opportunity to access large blocks of
spectrum or to use 37 GHz spectrum in
combination with, and similarly to, 39
GHz spectrum.” The Commission
explained that ““[a]llowing part of the
band to be made available on a non-
exclusive, shared basis will promote
access to spectrum by a wide variety of
entities, support innovative uses of the
band, and help ensure that spectrum is

widely utilized.” The Commission
further explained that “[a]dopting
geographic area licensing for the other
portion of the band will expeditiously
make spectrum available and allow
common development of the 37 GHz
and 39 GHz bands.” Thus, the
Commission will not reconsider its
decision to adopt a co-primary sharing
scheme for the 37-37.6 GHz band and
the Commission reaffirms its decision in
the Report and Order.

31. The Commission rejects CTIA’s
argument that the Commission’s action
was arbitrary and capricious because the
Commission did not “provide reasoning
for adopting an untested sharing model
that requires licensees to coordinate
with Federal parties, the latter of which
has proven to be highly successful for
the AWS-1 and AWS-3 bands.” In the
R&O, the Commission explained that
the sharing approach it adopted best
enables “the band to be used for new
commercial uses while simultaneously
allowing fixed and mobile Federal use
to expand.” The Commission added that
“[a]llowing part of the band to be made
available on a non-exclusive, shared
basis will promote access to spectrum
by a wide variety of entities, support
innovative uses of the band, and help
ensure that spectrum is widely
utilized.” The Commission further
stated that the approach it adopted
provided ‘“‘satellite operators the
certainty they need to be able to expand
their operations into the 37 GHz band in
the future. Nothing in the petitions
supports the change in direction
suggested by petitioners.

32. In the R&0O, the Commission
directed the Wireless Bureau and Office
of Engineering and Technology to
collaborate with NTIA and Federal
stakeholders, as well as industry
stakeholders and other interested parties
to further define the sharing
framework.” Initial collaboration has
identified the issues raised in the 3rd
FNPRM adopted June 7, 2018. The 3rd
FNPRM presents another opportunity to
open a dialogue about how sharing can
best be implemented and achieved in
the Lower 37 GHz band prior to the
adoption of final sharing rules. The
Commission looks forward to
continuing to work with NTIA, Federal
stakeholders, and industry to complete
development of the sharing mechanism.

B. FSS Allocation in 42-42.5 GHz

33. Background. In the R&0, the
Commission declined to allocate the 42
GHz band for fixed satellite service
(FSS) downlink operations. It concluded
there was less reason to expand FSS
operations into the 42 GHz band given
that it was already granting FSS
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enhanced access to the 37.5-40 GHz
band and because FSS has exclusive
access to the 40.5—42 GHz band. Rather,
the Commission saw greater value in
making the band available exclusively
for terrestrial use.

34. Various satellite interests sought
reconsideration of that decision. ViaSat
asserts that “the 42—42.5 GHz band
segment could be used in connection
with the downlink spectrum that
currently is available for satellite use in
the adjacent 37.5-42 GHz band segment
to achieve increased satellite broadband
network capabilities that will be needed
to meet this exponentially expanding
consumer demand.” ViaSat, SES, and
O3b argue that providing satellite access
to the 42 GHz band also comes with an
established public interest benefit—
helping to bridge the digital divide in
rural America.

35. Discussion. The Commission
declines to reconsider its decisions to
not allocate the 42 GHz band for FSS
use. The Commission’s decision was
part of an overall goal to have a
balanced strategy for sharing between
terrestrial and satellite services in
V-band. Given the Commission’s prior
decisions to provide FSS with exclusive
access to the 40-42 GHz and 48.2-50.2
GHz bands—plus shared access to the
37.5—40 GHz and 28 GHz bands, the
Commission see nothing arbitrary in
reserving 500 megahertz of spectrum for
exclusive terrestrial use. Moreover, the
Commission notes that in the 3rd RO
above, the Commission provides for
shared FSS use of the 24 GHz band.
Satellite interests raise no new facts and
merely reassert arguments they made
previously regarding the need for the 42
GHz band to deploy broadband. They
also have not demonstrated that the
Commission has committed any error.

36. The MOBILE NOW Act does not
require us to give further consideration
to adding an FSS allocation in the 42
GHz band. While the Act asks that the
Commission considers how this band
may be used to provide “commercial
wireless broadband service,” including
licensed and/or unlicensed service, it
also asks that the Commission include
technical characteristics under which
the band may be employed for ‘“mobile
or fixed terrestrial wireless operations,
including any appropriate coexistence
requirements.” By its express language
limiting any proposed licensed or
unlicensed services in the band to
“mobile and fixed terrestrial
operations,” the Commission finds that
Congress excluded the alternative of
permitting licensed satellite service in
the band. Legislative history also
indicates that Congress intended such
mmW spectrum for “mobile or fixed

terrestrial wireless operations, including
for broadband” without any
concomitant discussion of satellite
service. Accordingly, the Commission
does not believe the MOBILE NOW Act
requires that it reconsider permitting
satellite service in the 42 GHz band or
to consider how this non-terrestrial
service could share with any possible
licensed and unlicensed terrestrial
services on whose coexistence the
Commission now seeks comment.

V. Final Regulatory Flexibility Analysis

37. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
2nd FNPRM released in November 2017
in this proceeding. The Commission
sought written public comment on the
proposals in the 2nd FNPRM, including
comments on the IRFA. No comments
were filed addressing the IRFA. This
present Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.

A. Need for, and Objectives of, the Third
Report and Order

38. In the 3rd R&'0O, the Commission
authorizes Fixed-Satellite Service (FSS)
use of the 24.75-25.25 GHz band for
individually licensed earth stations.
Under the current rules, Broadcasting
Satellite Service (BSS) feeder links have
priority over other FSS uses in the
24.75-25.25 GHz band. Given the very
light use of the 24.75-25.25 GHz band
for BSS feeder links, the existence of the
Commission’s earth station two-degree
spacing rules that can protect BSS
feeder links from other FSS earth
stations in the band, and the power
limits placed on BSS feeder link earth
stations, there is no need to give BSS
feeder link earth stations priority over
other uses of the FSS for earth stations
located within the United States, or to
preclude other FSS earth stations from
claiming protection from feeder link
earth stations located within the United
States.

39. The 3rd R&0 also creates a
buildout standard for UMFUS licensees
based on geographic area coverage that
would be an alternative to the current
population coverage standard in the
current rules. A performance metric
based on geographic area coverage (or
presence) would allow for networks that
provide meaningful service but deploy
along other lines than residential
population. Such a metric could be
useful for sensor-based networks,
particularly for uses in rural areas. The
Commission adopts the following metric
as an option for UMFUS licensees to
fulfill their buildout requirements:
Geographic area coverage of 25% of the

license area. The latter standard could
accommodate deployments, such as
sensor networks, that are not designed
to provide mobile or point-to-multipoint
area coverage, and for whom calculating
“coverage of 25% of the area” would
therefore not be a meaningful standard.
40. The 3rd R&O also adopts an
operability requirement such that any
device designed to operate within the 24
GHz bands must be capable of operating
on all frequencies within those bands.
This operability requirement will ensure
that devices developed for the 24 GHz
band operate throughout the band,
making it easier for smaller businesses
with fewer resources to find equipment
that can operate across the entire band.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

41. There were no comments filed
that specifically addressed the proposed
rules and policies presented in the
IRFA.

C. Response to Comments by the Chief
Counsel for Advocacy of the Small
Business Administration

42. Pursuant to the Small Business
Jobs Act of 2010, which amended the
RFA, the Commission is required to
respond to any comments filed by the
Chief Counsel for Advocacy of the Small
Business Administration (SBA), and to
provide a detailed statement of any
change made to the proposed rules as a
result of those comments.

D. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

43. Wireless Telecommunications
Carriers (except Satellite). This industry
comprises establishments engaged in
operating and maintaining switching
and transmission facilities to provide
communications via the airwaves.
Establishments in this industry have
spectrum licenses and provide services
using that spectrum, such as cellular
services, paging services, wireless
internet access, and wireless video
services. The appropriate size standard
under SBA rules is that such a business
is small if it has 1,500 or fewer
employees. For this industry, U.S.
Census Bureau data for 2012 show that
there were 967 firms that operated for
the entire year. Of this total, 955 firms
had employment of 999 or fewer
employees and 12 had employment of
1,000 employees or more. Thus, under
this category and the associated size
standard, the Commission estimates that
the majority of wireless
telecommunications carriers (except
satellite) are small entities.
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44. Fixed Microwave Services.
Microwave services include common
carrier, private-operational fixed, and
broadcast auxiliary radio services. They
also include the UMFUS and the
Millimeter Wave Service where
licensees can choose between common
carrier and non-common carrier status.
At present, there are approximately
66,680 common carrier fixed licensees,
69,360 private and public safety
operational-fixed licensees, 20,150
broadcast auxiliary radio licensees, 411
LMDS licenses, 33 24 GHz DEMS
licenses, 777 39 GHz licenses, and five
24 GHz licenses, and 467 Millimeter
Wave licenses in the microwave
services. The Commission has not yet
defined a small business with respect to
microwave services. The closest
applicable SBA category is Wireless
Telecommunications Carriers (except
Satellite) and the appropriate size
standard for this category under SBA
rules is that such a business is small if
it has 1,500 or fewer employees. For this
industry, U.S. Census Bureau data for
2012 shows that there were 967 firms
that operated for the entire year. Of this
total, 955 had employment of 999 or
fewer, and 12 firms had employment of
1,000 employees or more. Thus, under
this SBA category and the associated
standard, the Commission estimates that
the majority of fixed microwave service
licensees can be considered small.

45. The Commission does not have
data specifying the number of these
licensees that have more than 1,500
employees, and thus is unable at this
time to estimate with greater precision
the number of fixed microwave service
licensees that would qualify as small
business concerns under the SBA’s
small business size standard.
Consequently, the Commission
estimates that there are up to 36,708
common carrier fixed licensees and up
to 59,291 private operational-fixed
licensees and broadcast auxiliary radio
licensees in the microwave services that
may be small and may be affected by the
rules and policies adopted herein. The
Commission notes, however, that both
the common carrier microwave fixed
and the private operational microwave
fixed licensee categories includes some
large entities.

46. Satellite Telecommunications and
All Other Telecommunications. This
category comprises firms ‘““primarily
engaged in providing
telecommunications services to other
establishments in the
telecommunications and broadcasting
industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications.” The category has

a small business size standard of $32.5
million or less in average annual
receipts, under SBA rules. For this
category, U.S. Census Bureau data for
2012 shows that there were a total of
333 firms that operated for the entire
year. Of this total, 299 firms had annual
receipts of less than $25 million.
Consequently, the Commission
estimates that the majority of satellite
telecommunications providers are small
entities.

47. All Other Telecommunications.
The “All Other Telecommunications”
category is comprised of establishments
primarily engaged in providing
specialized telecommunications
services, such as satellite tracking,
communications telemetry, and radar
station operation. This industry also
includes establishments primarily
engaged in providing satellite terminal
stations and associated facilities
connected with one or more terrestrial
systems and capable of transmitting
telecommunications to, and receiving
telecommunications from, satellite
systems. Establishments providing
internet services or voice over internet
protocol (VoIP) services via client-
supplied telecommunications
connections are also included in this
industry.” The SBA has developed a
small business size standard for “All
Other Telecommunications,” which
consists of all such firms with gross
annual receipts of $32.5 million or less.
For this category, U.S. Census Bureau
data for 2012 shows that there were a
total of 1442 firms that operated for the
entire year. Of these firms, a total of
1400 firms had gross annual receipts of
under $25 million and 42 firms had
gross annual receipts of $25 million to
$49,999,999. Thus, the Commission
estimates that a majority of “All Other
Telecommunications” firms potentially
affected by its actions can be considered
small.

48. Radio and Television
Broadcasting and Wireless
Communications Equipment
Manufacturing. This industry comprises
establishments primarily engaged in
manufacturing radio and television
broadcast and wireless communications
equipment. Examples of products made
by these establishments are:
Transmitting and receiving antennas,
cable television equipment, GPS
equipment, pagers, cellular phones,
mobile communications equipment, and
radio and television studio and
broadcasting equipment.” The SBA has
established a size standard for this
industry of 1,250 employees or less.
U.S. Census Bureau data for 2012 shows
that 841 establishments operated in this
industry in that year. Of that number,

828 establishments operated with fewer
than 1,000 employees, 7 establishments
operated with between 1,000 and 2,499
employees and 6 establishments
operated with 2,500 or more employees.
Based on this data, the Commission
concludes that a majority of
manufacturers in this industry is small.

E. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

49. The Commission expects the rules
adopted in the 3rd R&O will impose
new or additional reporting or
recordkeeping and/or other compliance
obligations on small entities as well as
other applicants and licensees. The
projected reporting, recordkeeping, and
other compliance requirements in the
3rd R&:O will apply to all entities in the
same manner. The revisions the
Commission adopts should benefit
small entities by giving them more
information, more flexibility, and more
options for gaining access to wireless
spectrum.

50. Small entities and other
applicants for UMFUS licenses will be
required to file license applications
using the Commission’s automated
Universal Licensing System (ULS). ULS
is an online electronic filing system that
also serves as a powerful information
tool, one that enables potential licensees
to research applications, licenses, and
antenna structures. It also keeps the
public informed with weekly public
notices, FCC rulemakings, processing
utilities, and a telecommunications
glossary. Small entities, like all other
entities who are UMFUS applicants,
must submit long-form license
applications must do so through ULS
using Form 601, FCC Ownership
Disclosure Information for the Wireless
Telecommunications Services using
FCC Form 602, and other appropriate
forms.

51. The Commission expects that the
filing, recordkeeping and reporting
requirements associated with the
demands described above will require
small businesses as well as other
entities that intend to utilize these new
UMFUS licenses to use professional,
accounting, engineering or survey
services in order to meet these
requirements. As described below,
several steps have been taken that will
alleviate the burdens of the
requirements on small businesses.

F. Steps Taken To Minimize the
Significant Economic Impact on Small
Entities, and Significant Alternatives
Considered

52. The RFA requires an agency to
describe any significant, specifically
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small business, alternatives that it has
considered in reaching its approach,
which may include the following four
alternatives (among others): (1) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

53. The Commission does not believe
that its adopted changes will have a
significant economic impact on small
entities. As noted above, the various
construction and performance
requirements and their associated
showings will be the same for small and
large businesses that license the UMFUS
bands. To the extent applying the rules
equally to all entities results in the cost
of complying with these burdens being
relatively greater for smaller businesses
than for large ones, these costs are
necessary to effectuate the purpose of
the Communications Act, namely to
further the efficient use of spectrum and
to prevent spectrum warehousing.
Likewise compliance with the
Commission’s service and technical
rules and coordination requirements are
necessary for the furtherance of its goals
of protecting the public while also
providing interference free services.
Moreover, while small and large
businesses must equally comply with
these rules and requirements, the
Commission has taken the steps
described below to help alleviate the
burden on small businesses that seek to
comply with these requirements.

54. The proposals to facilitate satellite
service in the 24 GHz band should also
assist small satellite businesses by
providing them with additional
flexibility to locate their earth stations
without causing interference to or
receiving interference from UMFUS
licensees.

G. Report to Congress

55. The Commission will send a copy
of the 3rd R&0O, including this FRFA, in
a report to Congress pursuant to the
Congressional Review Act. In addition,
the Commission will send a copy of the
3rd R&0, including this FRFA, to the
Chief Counsel for Advocacy of the SBA.
A copy of the 3rd R&0, and FRFA (or
summaries thereof) will also be
published in the Federal Register.

VI. Ordering Clauses

56. It is ordered, pursuant to the
authority found in sections 1, 2, 3, 4, 5,
7,301, 302, 302a, 303, 304, 307, 309,
and 310 of the Communications Act of
1934, 47 U.S.C. 151, 152, 153, 154, 155,
157, 301, 302, 302a, 303, 304, 307, 309,
and 310, section 706 of the
Telecommunications Act of 1996, as
amended, 47 U.S.C. 1302, and §1.411 of
the Commission’s rules, 47 CFR 1.411,
that the Third Report and Order, Third
Further Notice of Proposed Rulemaking,
and Memorandum Opinion and Order is
hereby adopted.

57. It is further ordered that the
Commission’s rules are hereby amended
as set forth in the Final Rules.

58. It is further ordered that the
provisions and requirements of this
Third Report and Order and the rules
adopted herein will become effective
August 20, 2018, except for rules and
requirements which contain new or
modified information collection
requirements that require approval by
the Office of Management and Budget
under the Paperwork Reduction Act and
will become effective after the
Commission publishes a document in
the Federal Register announcing such
approval and the relevant effective date.

59. It is further ordered that the
petitions for reconsideration listed in
the Petitions for Reconsideration of
Spectrum Frontiers Report and Order
are granted to the extent indicated and
are otherwise denied.

60. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference

Information Center, shall send a copy of
this Third Report and Order, Third
Further Notice of Proposed Rulemaking,
and Memorandum Opinion and Order,
including the Final, Supplemental
Final, and Initial Regulatory Flexibility
Analysis, to the Chief Counsel for
Advocacy of the Small Business
Administration.

61. It is further ordered that the
Commission shall send a copy of this
Report and Order to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Parts 2, 25
and 30

Communications common carriers,
Communications equipment, Reporting
and recordkeeping requirements,
Satellites.

Federal Communications Commission,
Marlene Dortch,
Secretary, Office of the Secretary.

For the reasons discussed in the
preamble, the Federal Communications

Commission amends 47 CFR parts 2, 25,
and 30 as follows:

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

m 1. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and
336, unless otherwise noted.
m 2.In § 2.106, the Table of Frequency
Allocations is amended as follows:
m a. Page 54 is revised.

m b. In the list of non-Federal
Government (NG) Footnotes, footnote
NG65 is revised and footnote NG535 is
removed.

The revisions read as follows:

§2.106 Table of Frequency Allocations.

* * * * *

BILLING CODE 6712-01-P



24-24.05 P4-24.05 P4-24.05

AMATEUR AMATEUR SM Equipment (18)

AMATEUR-SATELLITE AMATEUR-SATELLITE Amateur Radio (97)

5.150 b.150 US211 5.150 US211

24.05-24.25 P4.05-24.25 P4.05-24.25

RADIOLOCATION RADIOLOCATION G59 Amateur RF Devices (15)

Amateur Earth exploration-satellite (active) ~ Earth exploration-satellite (active) SM Equipment (18)

Earth exploration-satellite (active) Radiolocation Private Land Mobile (90)

Amateur Radio (97)

5.150 b.150 5.150

24.25-24 45 P4.25-24.45 D4.25-24.45 P4.25-24.45 P4.25-24.45

FIXED RADIONAVIGATION FIXED FIXED RF Devices (15)
MOBILE MOBILE Upper Microwave Flexible
RADIONAVIGATION Use (30)

24.45-24.65 P4.45-24.65 D4.45-24.65 P4.45-24.65

FIXED INTER-SATELLITE FIXED NTER-SATELLITE RF Devices (15)

INTER-SATELLITE RADIONAVIGATION NTER-SATELLITE RADIONAVIGATION Batellite Communications (25)
MOBILE
RADIONAVIGATION

b.533 5.533 b.533

24.65-24.75 P4.65-24.75 D4.65-24.75 P4.65-24.75

FIXED INTER-SATELLITE FIXED NTER-SATELLITE

FIXED-SATELLITE RADIOLOCATION-SATELLITE FIXED-SATELLITE RADIOLOCATION-SATELLITE (Earth-to-space)

(Earth-to-space) 5.532B (Earth-to-space) (Earth-to-space) 5.532B
INTER-SATELLITE NTER-SATELLITE
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MOBILE

b.533
24.75-25.25 P4.75-25.25 P4.75-25.25 D4.75-25.25 P4.75-25.25 RF Devices (15)
FIXED FIXED-SATELLITE FIXED FIXED Batellite Communications (25)
FIXED-SATELLITE (Earth-to-space) 5.535 FIXED-SATELLITE FIXED-SATELLITE Upper Microwave Flexible

(Earth-to-space) 5.532B (Earth-to-space) 5.535 (Earth-to-space) NG65 Use (30)
OBILE MOBILE

25.25-25.5 P5.25-25.5 05.25-25.5
FIXED FIXED nter-satellite 5.536 RF Devices (15)
INTER-SATELLITE 5.536 NTER-SATELLITE 5.536 Standard frequency and time
MOBILE OBILE signal-satellite (Earth-to-space)

Standard frequency and time signal-satellite (Earth-to-space)

Standard frequency and time

signal-satellite (Earth-to-space)

25.5-27

EARTH EXPLORATION-SATELLITE (space-to-Earth) 5.536B

FIXED
INTER-SATELLITE 5.536
MOBILE

SPACE RESEARCH (space-to-Earth) 5.536C

Standard frequency and time signal-satellite (Earth-to-space)

5.536A

05.5-27

EARTH EXPLORATION-
SATELLITE (space-to-Earth)

FIXED

NTER-SATELLITE 5.536
OBILE

SPACE RESEARCH
(space-to-Earth)

Standard frequency and time

signal-satellite (Earth-to-space)

b.536A US258

05.5-27

SPACE RESEARCH
(space-to-Earth)

nter-satellite 5.536

Standard frequency and time

signal-satellite (Earth-to-space)

6.536A US258
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BILLING CODE 6712-01-C
* * * * *

Non-Federal Government (NG)
Footnotes

* * * * *

NG65 In the bands 24.75-25.25 GHz
and 47.2—48.2 GHz, stations in the fixed
and mobile services may not claim
protection from individually licensed
earth stations authorized pursuant to 47
CFR 25.136. However, nothing in this
footnote shall limit the right of UMFUS
licensees to operate in conformance
with the technical rules contained in 47
CFR part 30. The Commission reserves
the right to monitor developments and
to undertake further action concerning
interference between UMFUS and FSS,
including aggregate interference to

satellite receivers, if appropriate.
* * * * *

PART 25—SATELLITE
COMMUNICATIONS

m 3. The authority citation for part 25
continues to read as follows:

Authority: 47 U.S.C. 154, 301, 302, 303,
307, 309, 310, 319, 332, 605, and 721, unless
otherwise noted.

m 4. Amend § 25.103 by revising the
definitions of “Routine processing or
licensing” and “Two-degree-compliant
space station” to read as follows:

§25.103 Definitions.
* * * * *

Routine processing or licensing.
Expedited processing of unopposed
applications for earth stations in the
FSS communicating with GSO space
stations, that satisfy the criteria in
§§ 25.138(a), 25.211(d), 25.212(c),
25.212(d), 25.212(e), 25.212(f), or
25.218, include all required
information, are consistent with all
Commission rules, and do not raise any
policy issues. Some, but not all, routine
earth station applications are eligible for
an autogrant procedure under
§25.115(a)(3).

* * * * *

Two-degree-compliant space station.
A GSO FSS space station operating in
the conventional or extended C-bands,
the conventional or extended Ku-bands,
the 24.75-25.25 GHz band, or the
conventional Ka-band within the limits
on downlink EIRP density or PFD
specified in § 25.140(a)(3) and
communicating only with earth stations
operating in conformance with routine
uplink parameters specified in

§§25.138(a), 25.211(d), 25.212(c), (d ]
(f), §§ 25.218, 25.221(a)(1) or (a)(3), o
§25.222(a)(1) or (a)(3), § 25. 226(a)( )
(a)(3), or § 25.227(a)(1) or (a)(3).

* * * * *

m 5. Amend § 25.114 by revising
paragraph (d)(7) and removing and
reserving paragraph (d)(17) to read as
follows:

§25.114 Applications for space station
authorizations.

* * * * *

(d) E

(7) Applicants for authorizations for
space stations in the Fixed-Satellite
Service, including applicants proposing
feeder links for space stations operating
in the 17/24 GHz Broadcasting-Satellite
Service, must also include the
information specified in § 25.140(a).
Applicants for authorizations for space
stations in the 17/24 GHz Broadcasting-
Satellite Service must also include the
information specified in § 25.140(b);

* * * * *

(17) [Reserved]

* * * * *

m 6. Amend § 25.115 by revising
paragraphs (e)(1) and (g)(1)(vii) to read
as follows:

§25.115 Applications for earth station
authorizations.
* * * * *

(e] * % %

(1) An application for a GSO FSS
earth station license in the 17.8—-19.4
GHz, 19.6-20.2 GHz, 24.75-25.25 GHz,
27.5-29.1 GHz, or 29.25-30 GHz bands
not filed on FCC Form 312EZ pursuant
to paragraph (a)(2) of this section must
be filed on FCC Form 312, Main Form
and Schedule B, and must include any
information required by paragraph (g) or
(j) of this section or by § 25.130.

* * * * *

(g] * * %

(1) * % %

(vii) The relevant off-axis EIRP
density envelopes in §§ 25.138, 25.218,
25.221, 25.222, 25.226, or § 25.227 must
be superimposed on plots submitted
pursuant to paragraphs (g)(1)(i) through

(vi) of this section.
* * * * *

m 7. Amend § 25.136 by adding new
paragraph (g) to read as follows:

§25.136 Earth Stations in the 24.75-25.25
GHz, 27.5-28.35 GHz, 37.5-40 GHz and
47.2-48.2 GHz bands.

* * * * *

(g) Notwithstanding that FSS is co-
primary with the Upper Microwave
Flexible Use Service in the 24.75-25.25
GHz band, earth stations in that bands
shall be limited to individually licensed
earth stations. An applicant for a license
for a transmitting earth station in the
24.75-25.25 GHz band must meet one of
the following criteria to be authorized to
operate without providing any
additional interference protection to
stations in the Upper Microwave
Flexible Use Service:

(1) The FSS licensee also holds the
relevant Upper Microwave Flexible Use
Service license(s) for the area in which
the earth station generates a power flux
density (PFD), at 10 meters above
ground level, of greater than or equal to
—77.6 dBm/m2/MHz;

(2) The earth station in the 24.75—
25.25 GHz band was authorized prior to
August 20, 2018; or

(3) The application for the earth
station in the 24.75-25.25 GHz band
was filed prior to August 20, 2018; or

(4) The applicant demonstrates
compliance with all of the following
criteria in its application:

(i) There are no more than two other
authorized earth stations operating in
the 24.75-25.25 GHz band within the
county where the proposed earth station
is located that meet the criteria
contained in either paragraphs (g)(1)
(g)(2), (g)(3) or (g)(4) of this section, and
there are no more than 14 other
authorized earth stations operating in
the 24.75-25.25 GHz band within the
Partial Economic Area where the
proposed earth station is located that
meet the criteria contained in
paragraphs (g)(1) (g)(2), (g)(3) or (g)(4) of
this section. For purposes of this
requirement, multiple earth stations that
are collocated with or at a location
contiguous to each other shall be
considered as one earth station;

(ii) The area in which the earth station
generates a power flux density (PFD), at
10 meters above ground level, of greater
than or equal to —77.6 dBm/m2/MHz,
together with the similar area of any
other earth station operating in the
24.75-25.25 GHz band authorized
pursuant to paragraph (g) of this section,
does not cover, in the aggregate, more
than the amount of population of the
county within which the earth station is
located as noted below:
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TABLE 1 TO PARAGRAPH (g)(4)(ii)

Population within the county where earth station is located

Maximum permitted aggregate
population within —77.6 dBm/m2/MHz
PFD contour of earth stations

Greater than 450,000
Between 6,000 and 450,000

Fewer than 6,000 .................................

0.1 percent of population in county.
450 people.
7.5 percent of population in county.

(iii) The area in which the earth
station generates a PFD, at 10 meters
above ground level, of greater than or
equal to —77.6 dBm/m2/MHz does not
contain any major event venue, urban
mass transit route, passenger railroad, or
cruise ship port. In addition, the area
mentioned in paragraph (a)(4)(ii) of this
section shall not cross any of the
following types of roads, as defined in
functional classification guidelines
issued by the Federal Highway
Administration pursuant to 23 CFR
470.105(b): Interstate, Other Freeways
and Expressways, or Other Principal
Arterial. The Federal Highway
Administration Office of Planning,
Environment, and Realty Executive
Geographic Information System
(HEPGIS) map contains information on
the classification of roads. For purposes
of this rule, an urban area shall be an
Adjusted Urban Area as defined in
section 101(a)(37) of Title 21 of the
United States Code.

(iv) The applicant has successfully
completed frequency coordination with
the UMFUS licensees within the area in
which the earth station generates a PFD,
at 10 meters above ground level, of
greater than or equal to —77.6 dBm/m2/
MHz with respect to existing facilities
constructed and in operation by the
UMFUS licensee. In coordinating with
UMFUS licensees, the applicant shall
use the applicable processes contained
in §101.103(d) of this chapter. (f) If an
earth station applicant or licensee in the
24.75-25.25 GHz, 27.5-28.35 GHz,
37.5—-40 GHz and/or 47.2-48.2 GHz
bands enters into an agreement with an
UMFUS licensee, their operations shall
be governed by that agreement, except
to the extent that the agreement is
inconsistent with the Commission’s
rules or the Communications Act.

m 8. Amend § 25.138 by revising the
section heading and paragraph (a)
introductory text, and paragraph (a)(6)
to read as follows:

§25.138 Licensing requirements for GSO
FSS earth stations in the conventional Ka-
band and the 24.75-25.25 GHz band.

(a) Applications for earth station
licenses in the GSO FSS in the
conventional Ka-band or the 24.75—

25.25 GHz band that indicate that the
following requirements will be met and
include the information required by
relevant provisions in §§25.115 and
25.130 may be routinely processed:

* * * * *

(6) The pfd at the Earth’s surface
produced by emissions from a space
station operating in the conventional
Ka-band, for all conditions including
clear sky, and for all methods of
modulation, shall not exceed a level of
—118 dBW/m2/MHz, in addition to the
limits specified in § 25.208(d).

* * * * *

m 9. Amend § 25.140 by:
m a. Revising paragraphs (a)(2), (a)(3)
introductory text, and (a)(3)(iv) through
v);
m b. Adding paragraph (a)(3)(vi);
m c. Revising paragraphs (b)
introductory text, and (b)(3) through (5);
m d. Removing paragraph (b)(6);
m e. Removing and reserving paragraph
(c); and
m f. Revising paragraph (d) introductory
text.

The revisions and addition read as
follows:

§25.140 Further requirements for license
applications for GSO space station
operation in the FSS and the 17/24 GHz
BSS.

(a] * *x *

(2) In addition to the information
required by § 25.114, an applicant for
GSO FSS space station operation,
including applicants proposing feeder
links for space stations operating in the
17/24 GHz BSS, that will be located at
an orbital location less than two degrees
from the assigned location of an
authorized co-frequency GSO space
station, must either certify that the
proposed operation has been
coordinated with the operator of the co-
frequency space station or submit an
interference analysis demonstrating the
compatibility of the proposed system
with the co-frequency space station.
Such an analysis must include, for each
type of radio frequency carrier, the link
noise budget, modulation parameters,
and overall link performance analysis.
(See Appendices B and C to Licensing
of Space Stations in the Domestic Fixed-
Satellite Service, FCC 83—184, and the

following public notices, copies of
which are available in the Commission’s
EDOGS database, available at https://
www.fcc.gov/edocs: DA 03-3863 and
DA 04-1708.) The provisions in this
paragraph do not apply to proposed
analog video operation, which is subject
to the requirement in paragraph (a)(1) of
this section.

(3) In addition to the information
required by § 25.114, an applicant for a
GSO FSS space station, including
applicants proposing feeder links for
space stations operating in the 17/24
GHz BSS, must provide the following
for operation other than analog video
operation:

* * * * *

(iv) With respect to proposed
operation in the 24.75-25.25 GHz band
(Earth-to-space), a certification that the
proposed uplink operation will not
exceed the applicable EIRP density
envelopes in § 25.138(a) and that the
associated space station will not
generate a power flux density at the
Earth’s surface in excess of the
applicable limits in this part, unless the
non-routine uplink and/or downlink
FSS operation is coordinated with
operators of authorized co-frequency
space stations at assigned locations
within six degrees of the orbital location
and except as provided in paragraph (d)
of this section.

(v) With respect to proposed
operation in the 4500—4800 MHz (space-
to-Earth), 6725—7025 MHz (Earth-to-
space), 10.70-10.95 GHz (space-to-
Earth), 11.20-11.45 GHz (space-to-
Earth), and/or 12.75-13.25 GHz (Earth-
to-space) bands, a statement that the
proposed operation will take into
account the applicable requirements of
Appendix 30B of the ITU Radio
Regulations (incorporated by reference,
see §25.108) and a demonstration that
it is compatible with other U.S. ITU
filings under Appendix 30B.

(vi) With respect to proposed
operation in other FSS bands, an
interference analysis demonstrating
compatibility with any previously
authorized co-frequency space station at
a location two degrees away or a
certification that the proposed operation
has been coordinated with the
operator(s) of the previously authorized
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space station(s). If there is no previously
authorized space station at a location
two degrees away, the applicant must
submit an interference analysis
demonstrating compatibility with a
hypothetical co-frequency space station
two degrees away with the same
receiving and transmitting
characteristics as the proposed space
station.

(b) Each applicant for a license to
operate a space station transmitting in
the 17.3—17.8 GHz band must provide
the following information, in addition to
that required by § 25.114:

* * * * *

(3) An applicant for a license to
operate a space station transmitting in
the 17.3—17.8 GHz band must certify
that the downlink power flux density on
the Earth’s surface will not exceed the
values specified in § 25.208(c) and/or
(w), or must provide the certification
specified in § 25.114(d)(15)(ii).

(4) An applicant for a license to
operate a space station transmitting in
the 17.3—17.8 GHz band to be located
less than four degrees from a previously
licensed or proposed space station
transmitting in the 17.3—17.8 GHz band,
must either certify that the proposed
operation has been coordinated with the
operator of the co-frequency space
station or provide an interference
analysis of the kind described in
paragraph (a) of this section, except that
the applicant must demonstrate that its
proposed network will not cause more
interference to the adjacent space
station transmitting in the 17.3-17.8
GHz band operating in compliance with
the technical requirements of this part,
than if the applicant were locate at an
orbital separation of four degrees from
the previously licensed or proposed
space station.

(5) In addition to the requirements of
paragraphs (b)(3) and (4) of this section,
the link budget for any satellite in the
17.3—17.8 GHz band (space-to-Earth)
must take into account longitudinal
stationkeeping tolerances. Any
applicant for a space station
transmitting in the 17.3—17.8 GHz band
that has reached a coordination
agreement with an operator of another
space station to allow that operator to
exceed the pfd levels specified in
§25.208(c) or § 25.208(w), must use
those higher pfd levels for the purpose
of this showing.

(c) [Reserved]

(d) An operator of a GSO FSS space
station in the conventional or extended
C-bands, conventional or extended Ku-
bands, 24.75-25.25 GHz band (Earth-to-
space), or conventional Ka-band may
notify the Commission of its non-

routine transmission levels and be
relieved of the obligation to coordinate
such levels with later applicants and

petitioners.
* * * * *

§25.203 [Amended]

m 10. Amend § 25.203 by removing and
reserving paragraph (1).

m 11. Amend § 25.204 by removing
paragraph (e)(4) and revising paragraphs
(e) introductory text, (e)(1) and (3) to
read as follows:

§25.204 Power limits for earth stations.

* * * * *

(e) To the extent specified in
paragraphs (e)(1) through (e)(3) of this
section, earth stations in the Fixed-
Satellite Service may employ uplink
adaptive power control or other
methods of fade compensation to
facilitate transmission of uplinks at
power levels required for desired link
performance while minimizing
interference between networks.

(1) Except when paragraphs (e)(2)
through (e)(3) of this section apply,
transmissions from FSS earth stations in
frequencies above 10 GHz may exceed
the uplink EIRP and EIRP density limits
specified in the station authorization
under conditions of uplink fading due
to precipitation by an amount not to
exceed 1 dB above the actual amount of
monitored excess attenuation over clear
sky propagation conditions. EIRP levels
must be returned to normal as soon as
the attenuating weather pattern

subsides.
* * * * *

(3) FSS earth stations transmitting to
geostationary space stations in the
24.75-25.25 GHz, 28.35-28.6 GHz, and/
or 29.25-30.0 GHz bands may employ
uplink adaptive power control or other
methods of fade compensation. For
stations employing uplink power
control, the values in paragraphs (a)(1),
(2), and (4) of § 25.138 may be exceeded
by up to 20 dB under conditions of
uplink fading due to precipitation. The
amount of such increase in excess of the
actual amount of monitored excess
attenuation over clear sky propagation
conditions must not exceed 1.5 dB or 15
percent of the actual amount of
monitored excess attenuation in dB,
whichever is larger, with a confidence
level of 90 percent except over transient
periods accounting for no more than 0.5
percent of the time during which the
excess is no more than 4.0 dB.

* * * * *

m 12. Amend § 25.209 by revising
paragraph (f) to read as follows:

§25.209 Earth station antenna
performance standards.
* * * * *

(f) A GSO FSS earth station with an
antenna that does not conform to the
applicable standards in paragraphs (a)
and (b) of this section will be authorized
only if the applicant demonstrates that
the antenna will not cause unacceptable
interference. This demonstration must
comply with the requirements in
§§ 25.138, 25.218, 25.220, 25.221,
25.222, 25.226, or § 25.227, as
appropriate.

* * * * *

m 13. Amend § 25.210 by revising
paragraph (i) to read as follows:

§25.210 Technical requirements for space
stations.
* * * * *

(i) 17/24 GHz BSS space station
antennas transmitting in the 17.3-17.8
GHz band must be designed to provide
a cross-polarization isolation such that
the ratio of the on axis co-polar gain to
the cross-polar gain of the antenna in
the assigned frequency band is at least

25 dB within its primary coverage area.
* * * * *

m 14. Amend § 25.220 by revising
paragraph (a) to read as follows:

§25.220 Non-routine transmit/receive
earth station operations.

(a) The requirements in this section
apply to applications for, and operation
of, earth stations transmitting in the
conventional or extended C-bands, the
conventional or extended Ku-bands, the
24.75-25.25 GHz band, or the
conventional Ka-band that do not
qualify for routine licensing under
relevant criteria in §§ 25.138, 25.211,
25.212, 25.218, 25.221(a)(1) or (a)(3),
§25.222(a)(1) or (a)(3), § 25.226(a)(1) or
(a)(3), or § 25.227(a)(1) or (a)(3).

* * * * *

§25.223 [Removed and Reserved]

m 15. Remove and reserve § 25.223.
m 16. Revise § 25.262 to read as follows:

§25.262 Licensing and domestic
coordination requirements for 17/24 GHz
BSS space stations.

(a) An applicant may be authorized to
operate a space station transmitting in
the 17.3—17.8 GHz band at levels up to
the maximum power flux density limits
defined in § 25.208(c) and/or
§ 25.208(w), without coordinating its
power flux density levels with adjacent
licensed or permitted operators, only if
there is no licensed space station, or
prior-filed application for a space
station transmitting in the 17.3-17.8
GHz band at a location less than four
degrees from the orbital location at
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which the applicant proposes to
operate.

(b) Any U.S. licensee or permittee
authorized to transmit in the 17.3-17.8
GHz band that does not comply with the
power flux-density limits set forth in
§25.208(c) and/or § 25.208(w) shall bear
the burden of coordinating with any
future co-frequency licensees and
permittees of a space station
transmitting in the 17.3-17.8 GHz band
under the following circumstances:

(1) If the operator’s space-to-Earth
power flux-density levels exceed the
power flux-density limits set forth in
§ 25.208(c) and/or § 25.208(w) by 3 dB
or less, the operator shall bear the
burden of coordinating with any future
operators proposing a space station
transmitting in the 17.3-17.8 GHz band
in compliance with power flux-density
limits set forth in § 25.208(c) and/or
§ 25.208(w) and located within +6
degrees of the operator’s 17/24 GHz BSS
space station.

(2) If the operator’s space-to-Earth
power flux-density levels exceed the
power flux-density limits set forth in
§ 25.208(c) and/or § 25.208(w) by more
than 3 dB, the operator shall bear the
burden of coordinating with any future
operators proposing a space station
transmitting in the 17.3-17.8 GHz band
in compliance with power flux-density
limits set forth in § 25.208(c) and/or
§ 25.208(w) and located within 10
degrees of the operator’s space station.

(3) If no good faith agreement can be
reached, the operator of the space
station transmitting in the 17.3-17.8
GHz band that does not comply with
§25.208(c) and/or § 25.208(w) shall
reduce its space-to-Earth power flux-
density levels to be compliant with
those specified in § 25.208(c) and/or
§ 25.208(w).

(c) Any U.S. licensee or permittee
using a space station transmitting in the
17.3—17.8 GHz band that is required to
provide information in its application
pursuant to § 25.140(b)(4) must accept
any increased interference that may
result from adjacent space stations
transmitting in the 17.3—17.8 GHz band
that are operating in compliance with
the rules for such space stations
specified in §§ 25.140(b), 25.202(a)(9)
and (e)—(g), 25.208(c) and (w), 25.210(i)-
(j), 25.224, 25.262, 25.264(h), and
25.273(a)(3)).

(d) Notwithstanding the provisions of
this, licensees and permittees will be
allowed to apply for a license or
authorization for a replacement satellite
that will be operated at the same power
level and interference protection as the
satellite to be replaced.

PART 30—UPPER MICROWAVE
FLEXIBLE USE SERVICE

m 17. The authority citation for part 30
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 303, 304, 307, 309, 310, 316, 332, 1302.
m 18. Amend § 30.104 by revising the
section heading, redesignating
paragraphs (b) through (e) as paragraphs
(c) through (f), adding new paragraph
(b), and revising newly redesignated
paragraphs (c), (e), and (f) to read as
follows:

§30.104 Performance requirements.
* * * * *

(b) In the alternative, a licensee may
make its buildout showing on the basis
of geographic area coverage. To satisfy
the requirements of using this metric,
licensees relying on mobile or point-to-
multipoint service must show that they
are providing reliable signal coverage
and service to at least 25% of the
geographic area of the license. The
geographic area of the license shall be
determined by the total land area of the
county or counties covered by the
license. Licensees relying on fixed
point-to-point links or other, low-power
point-to-point connections must show
that they have deployed at least one
transmitter or receiver in at least 25% of
the census tracts within the license area.
All equipment relied upon in the
showing, whatever type of service or
connection it provides, must be
operational and providing service,
either to customers or for internal use,
as of the date of the filing.

(c) Showings that rely on a
combination of multiple types of service
will be evaluated on a case-by-case
basis. Licensees may not combine
population-based showings with
geographic area-based showings.

* * * * *

(e) Failure to meet this requirement
will result in automatic cancellation of
the license. In bands licensed on a
Partial Economic Area basis, licensees
will have the option of partitioning a
license on a county basis in order to
reduce the population or land area
within the license area to a level where
the licensee’s buildout would meet one
of the applicable performance metrics.

(f) Existing 24 GHz, 28 GHz and 39
GHz licensees shall be required to make
a showing pursuant to this section by
June 1, 2024.

m 19. Revise § 30.208 to read as follows:

§30.208 Operability.

Mobile and transportable stations that
operate on any portion of frequencies
within the 27.5-28.35 GHz or the 37—40
GHz bands must be capable of operating

on all frequencies within those
particular bands. Mobile and
transportable stations that operate on
any portion of either the 24.25-24.45
GHz or 24.75-25.25 GHz bands must be
capable of operating on all frequencies
within both of those bands.

[FR Doc. 201814806 Filed 7-19-18; 8:45 am]
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Magnuson-Stevens Act Provisions;
Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; 2018 Sector Operations Plans
and Allocation of Northeast
Multispecies Annual Catch
Entitlements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Interim final rule; request for
comments.

SUMMARY: This interim final rule
determines the quota overages that
Northeast Fishery Sector IX is
responsible for paying back, allocates
annual catch entitlements to Northeast
Fishery Sectors VII and IX for the 2018
fishing year, approves a new lease-only
operations plan for Northeast Fishery
Sector IX, and approves a substantive
amendment to Northeast Fishery Sector
VII operations plan. Approval of the
operations plans and allocation of
annual catch entitlements is necessary
for the sectors to operate. This action is
intended to ensure that these sectors are
allocated accurate annual catch
entitlements that account for past catch
overages, and that the sectors’
operations plans can achieve the
conservation and management
objectives of the Northeast Multispecies
Fishery Management Plan.

DATES: Effective July 20, 2018 through
April 30, 2019. Comments must be
received on or before August 20, 2018.
ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS-2018-0069, by either of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
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www.regulations.gov/
#!docketDetail,D=NOAA-NMFS-2018-
0069, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Michael Pentony, Regional
Administrator, 55 Great Republic Drive,
Gloucester, MA 01930. Mark the outside
of the envelope, “Comments on
Rulemaking for NEFS 7 and NEFS 9.”

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter ‘“N/
A” in the required fields if you wish to
remain anonymous).

Copies of each sector’s operations
plan and contract, as well as the
programmatic environmental
assessment for sectors operations in
fishing years 2015 to 2020, are available
from the NMFS Greater Atlantic
Regional Fisheries Office (GARFO):
Michael Pentony, Regional
Administrator, National Marine
Fisheries Service, 55 Great Republic
Drive, Gloucester, MA 01930. These
documents are also accessible via the
GARFO website: https://
www.greateratlantic.fisheries.noaa.gov/
sustainable/species/multispecies/.

FOR FURTHER INFORMATION CONTACT: Liz
Sullivan, Fishery Policy Analyst, (978)
282-8493.

SUPPLEMENTARY INFORMATION:

Background

To help achieve the fishing mortality
and conservation objectives of the
Northeast Multispecies Fishery
Management Plan (FMP), each sector is
allocated annual catch entitlements
(ACE) and must ensure that these ACEs
are not exceeded. The Regional
Administrator must approve sector
operations plans in order for sectors to
operate and be allocated ACE for
specific groundfish stocks. A sector’s
operations plan includes a detailed plan
for monitoring and reporting catch and
the specific management rules sector
participants will abide by in order to
avoid exceeding the sector’s allocation,
as well as a plan for how the sector will
operate if an ACE is exceeded. The
operations plan also includes internal

sector enforcement measures for
operations plan breaches and remedies,
such as a penalty schedule for
operations plan non-compliance or
other actions that would jeopardize the
sector’s continued approval. Penalties
under the plan range from a written
warning or fine to expulsion from the
sector.

On March 30, 2017, Carlos Rafael
pleaded guilty to all counts in United
States v. Carlos Rafael (No. 16—
CR10124-WGY). Mr. Rafael is the owner
of Carlos Seafood (a Federally permitted
dealer) and a fleet of Federally
permitted groundfish vessels that are
enrolled in Northeast Fishery Sector IX
(NEFS 9). Mr. Rafael admitted to falsely
reporting catch information on dealer
catch reports and vessel trip reports
from 2012 through 2015. All of the
vessels involved in the misreporting
operated under the sector operations
plan for NEFS 9 during the period of
known misreporting, were enrolled in
NEFS 9 for fishing year 2017, and are
now enrolled in Northeast Fishery
Sector VII (NEFS 7) for fishing year
2018.

On September 25, 2017, Mr. Rafael
was sentenced to serve 46 months in
prison and 3 years of supervised release.
During his supervised release, he is
barred from working in the fishing
industry. The Court also ordered Mr.
Rafael to pay a fine of $200,000 and
forfeited Mr. Rafael’s interests in four
fishing vessels used in the criminal
violations, including all fishing permits
that NMFS issued to the four vessels.

As a result of Mr. Rafael’s violations,
NEFS 9 was operating without having
accurately accounted for its available
ACE. Further, the violations revealed a
failure of adequate sector oversight and
accounting. On November 22, 2017, we
published an interim final rule to
withdraw approval of the Fishing Years
2017 and 2018 Sector Operations Plan
for NEFS 9 (82 FR 55522). This
withdrawal was a necessary
administrative action because NEFS 9
and its participants failed to uphold the
requirements of the sector operations
plan and adequately respond to Mr.
Rafael’s violations. Without accurate
catch and ACE accounting, effective
monitoring, or internal governance, we
determined that continuation of the
sector would undermine conservation
and management objectives of the FMP.
With the disapproval of the sector’s
operation plan, the members of NEFS 9
are not allowed to fish for groundfish,
and the sector cannot transfer quota to
or from other sectors.

On February 22, 2018, the NEFS 9
Board of Directors submitted a new
sector operations plan for review and

approval. The operations plan would
allow the sector to operate as a ““lease-
only” sector. As a lease-only sector,
NEFS 9 vessels could not actively fish
for groundfish, but the sector would be
allowed to transfer groundfish quota to
and from other sectors. NEFS 9 vessels
could continue to fish for other species
not managed under the Northeast
Multispecies FMP for which they have
permits, such as scallops, summer
flounder, and squid.

On March 26, 2018, NEFS 7 and NEFS
9 submitted rosters for the 2018 fishing
year, indicating that 55 of the 60 permits
previously enrolled into NEFS 9 would
move into NEFS 7. Only three permits
remain in NEFS 9. Consistent with
sector eligibility requirements these
permits are issued to at least three
different persons, none of whom have
any common ownership interests in the
permits, vessels, or businesses
associated with the permits issued the
other two or more persons in the sector.
NEFS 7’s submitted roster included new
members enrolled with the condition
that all permits owned by Mr. Rafael
would be inactive and unable to fish in
the groundfish fishery unless and until
the permit was sold to an independent
third party. In order to implement and
enforce this condition, the sector
requested that, until such a sale
occurred, we withhold the letters of
authorization (LOA). LOAs are issued to
all vessel owners or operators
participating in a sector and authorize
participation in sector operations.
Because this permit condition is a
substantive change to the operations
plan, it requires rulemaking.

On May 1, 2018, we allocated
groundfish quota to all sectors except
NEFS 7 and NEFS 9. In that rule, we
provided a summary of the NEFS 7 and
9 roster changes, but we did not make
a determination regarding allocations to
those two sectors (83 FR 18965; May 1,
2018). Before making this
determination, we needed more
information about, and time to evaluate
how, NEFS 7 and NEFS 9 would operate
and account for the past overages, and
notified the public that these issues
would be included in a separate
rulemaking.

NEFS 9 Overages Due to Misreported
Catch

When we withdrew approval of NEFS
9 in November 2017, the interim final
rule stated that initial allocations made
to the sector at the start of the 2017
fishing year were likely artificially high,
and that it was possible that the sector’s
2017 catch might have already exceeded
what should have been allocated. Based
on analysis to assess the stock-level
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permitted to harvest groundfish after the
sector operations plan was withdrawn
in November, the sector was prevented
from creating further overages, and
unfished 2017 ACE reduced or
eliminated the quota overages
determined from admissions in the
criminal case. After accounting for
NEFS 9’s available 2017 ACE after
operations were suspended, we
determined that NEFS 9 ended the 2017
fishing year with a single overage of

apportionment of the misreported catch
discovered in the criminal case, NEFS 9
ended the 2016 fishing year with quota
overages for witch flounder, American
plaice, Georges Bank (GB) cod, and Cape
Cod/Gulf of Maine (CC/GOM) yellowtail
flounder (Tables 1 and 2). We allocated
ACE to NEFS 9 for fishing year 2017
without any adjustments, because, at
that time, we had not yet determined
the overages caused by the misreported
catch. Because NEFS 9 was not

TABLE 1—SUMMARY OF NEFS 9 BALANCES (Ib) AT END OF FISHING YEARS 2016 AND 2017

72,224 1b (32.8 mt) of witch flounder.
This interim final rule announces the
NEFS 9 fishing year 2017 balances for
the stocks affected by the criminal case,
as shown in Tables 1 and 2: Witch
flounder, American plaice, GB cod,
GOM cod, GB yellowtail flounder,
Southern New England/Mid-Atlantic
(SNE/MA) yellowtail flounder, and CC/
GOM yellowtail flounder.

Balance at Balance at
end of end of
Stock fishing year fishing year
2016 2017
LA el { o 0T o Lo [=T SO PP PPPSPPPP —218,682 —72,224
F N gLt o= Tg T o] P o= TSP PSP OUPRP PRI —115,789 12,867
Eastern GB cod ....... 1,378 38,366
Western GB cod ...... —14,582 56,258
GOM cod ...ooevvveeiannne 1,176 18,322
GB yellowtail flounder ............ 130,589 88,674
SNE/MA yellowtail flounder ... 31,238 44,053
CC/GOM YElOWLAI FIOUNTET ...ttt ettt et sa ettt e s as e e bt e sa et e bt e sabeebeeenbeesaeesnteenans —23,229 40,866
*Negative number indicates an overage.
TABLE 2—SUMMARY OF NEFS 9 BALANCES (mt) AT END OF FISHING YEARS 2016 AND 2017
Balance at Balance at
end of end of
Stock fishing year fishing year
2016
AT (ot T {0 TU g To L= PSPPSR -99 -33
American plaice ... —53 6
Eastern GB cod ....... 1 17
Western GB cod ...... -7 26
GOM cod ....oovveeeee 1 8
GB yellowtail flounder ............ 59 40
SNE/MA yellowtail flounder ... 14 20
CC/GOM YelloOWEAI FIOUNTET ...ttt ettt ettt et bt e esr e anenne e e enneeanenne —11 19

*Negative number indicates an overage.

To calculate the overages, we applied
the misreported catch to the appropriate
fishing year, as if we had known about
the catch during or immediately
following the end of each fishing year.
If the misreported catch caused an
overage in a particular fishing year, we
deducted the overage from the sector’s
allocation for the next fishing year. If
the sector carried over quota into a
fishing year that it should not have, we
removed the carryover that would not
have been available had we known
about the additional catch. Misreported
catch occurred in fishing years 2012—
2015. We applied the resulting overages
from 2015 to 2016 allocations and from
2016 to 2017 allocations. As stated
earlier, NEFS 9 ended the 2016 fishing
year with multiple overages. Because we
withdrew approval of the sector’s
operations plan, and NEFS 9 vessels
have not been able to fish for groundfish

since November 20, 2017, NEFS 9 ended
fishing year 2017 with an overage for
witch flounder only.

Catch Apportionment Calculations

As part of calculating the overages, we
first correctly apportioned the
misreported catch that was presented in
the criminal case at a species level,
broken down by calendar year. This
required distributing the misreported
catch into the appropriate fishing year,
based on the landing date for trips
associated with the misreported catch.
Witch flounder and American plaice are
unit stocks, and therefore, no further
analysis was required. However, cod
and yellowtail flounder are subdivided
into management stock units. For cod,
the sub-units are GOM and GB; GB is
further divided into eastern and western
GB. For yellowtail flounder, the sub-
units are CC/GOM, GB, and SNE/MA.

Allocating the misreported catch to
stock area requires estimating the stock
areas where the misreported catch was
likely to have been caught.

To apportion the misreported catch to
the appropriate stock areas, we used
data from the vessel monitoring systems
(VMS) used by the vessels that were
named in the criminal case to identify
the most likely stock area from which
that catch originated. We scaled the
VMS effort by annual average catch-per-
hour from observed groundfish trips by
all sector vessels using trawl gear, to
account for the different catch rate in
different stock areas. The correctly
apportioned catch by time and area was
then applied to the allocated ACEs for
the years in question to determine the
overage amounts.
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Sector Allocations for Fishing Year
2018 for NEFS 7 and NEFS 9

As stated above, on May 1, 2018, we
allocated groundfish quota to all sectors
except NEFS 7 and NEFS 9 and did not
make a determination regarding
allocating to those two sectors (83 FR
18965; May 1, 2018). This rule allocates
groundfish quota to NEFS 7 and to
NEFS 9, based on the final sector
enrollment submitted by the sectors and

the fishing year 2018 specifications

approved through Framework 57 (83 FR

18985; May 1, 2018). These allocations
use updated rosters and are slightly
different from the rule that proposed

allocations for all sectors (83 FR 12706;
March 23, 2018), which used the fishing

year 2017 sector rosters as a basis to
estimate fishing year 2018 sector
allocations.

Consistent with how ACE is allocated

to all other sectors, we calculate the

sector’s allocation for each stock by
summing its members’ potential sector
contributions (PSC) for a stock and then
multiplying that total percentage by the
available commercial sub-annual catch
limit (sub-ACL) for that stock. Table 3
shows the projected total PSC for each
sector by stock for fishing year 2018.
Table 4 shows an estimate of the
allocations that each sector is allocated,
in pounds and metric tons, respectively,
for fishing year 2018.

TABLE 3—CUMULATIVE PSC (PERCENTAGE) FOR NEFS 7 AND NEFS 9 BY STOCK FOR FISHING YEAR 2018

Species NEFS 7 NEFS 9
112 3K 07 o SRS 13.20690936349290 0.0362859749871986
GOM Cod ......... 3.01910742037318 0.0000000000000000
GB Haddock ....... 11.2685073680510 0.0259765497865176
GOM Haddock .............. 7.40318927053197 0.0000000000000000
GB Yellowtail Flounder ........... 25.51455362936140 0.0275501100708375
SNE/MA Yellowtail Flounder ...... 8.53317090461840 0.0000000000000000
CC/GOM Yellowtail Flounder ..... 10.56678059758250 0.0118856525483093
Plaice ......cccooenune 9.61237900717373 0.0013210183240834
Witch Flounder ........... 9.33559754356342 0.0000000000000000
GB Winter Flounder ...... 33.29143002089540 0.0883620482300341
GOM Winter Flounder ......... 2.94812548603488 0.0000000000000000
SNE/MA WiInter FIOUNAET ......coiiiiiiiiiiie e 17.56207969721130 0.0107895691382281
LT 1] o OSSR 9.05128922223861 0.0000000000000000
White Hake .. 6.37760020543757 0.0000000000000000
L) o o G SRR 6.34572003847383 0.0007489254483443

TABLE 4—ESTIMATED ACE FOR NEFS 7 AND NEFS 9 (IN mt AND 1,000 Ib) BY STOCK FOR FISHING YEAR 2018

NEFS 7 NEFS 9
Species Sector ACE Sector ACE Sector ACE Sector ACE
(mt) (1,000 Ib) (mt) (1,000 Ib)
GB Cod East .... 34 75 0 0
GB Cod West ... 124 273 0 1
GOM Cod ............ 11 24 0 0
GB Haddock East .. 1,758 3,875 4 9
GB Haddock WESL ...t 3,274 7,219 8 17
(€101, I F- 1o [o [o o] PRSPPI 647 1,426 0 0
GB Yellowtail Flounder ........... 43 95 0 0
SNE/MA Yellowtail Flounder ... 4 8 0 0
CC/GOM Yellowtail Flounder .. 42 93 0 0
PlAICE ...ttt e e e e e — e e e e e e et arr e e e e e eanarrreees 152 335 0 0
LA el T T TH g T 1Y SR SERR 77 171 0 0
GB Winter Flounder ...... 243 536 1 1
GOM Winter Flounder ......... 11 23 0 0
SNE/MA Winter Flounder .... 91 201 0 0
Redfish ......cccoeiiiiiieiiee, 973 2,146 0 0
White Hake .. 174 385 0 0
[ o)1 o] USSR 2,373 5,232 0 1

Based on regulations at
§648.87(b)(1)(iii), should an ACE
allocated to a sector be exceeded in a
given fishing year, the sector’s ACE
shall be reduced by the overage on a
pound-for-pound basis during the
following fishing year. If a sector has an
overage, but disbands in the year
following the overage, the overage
follows the permits to the new sector(s)
or to the common pool. If the sector
does not disband, but does not have

sufficient ACE to pay back the overage,
the sector’s ACE for that stock is set to
zero until the sector can acquire
sufficient ACE to cover the remaining
overage.

Therefore, if NEFS 9 has remaining
overages from fishing year 2017,
following any transfers conducted
during a 2-week transfer window after
all year-end catch accounting is
complete (see section on NEFS 9
Operations Plan for more detail), NEFS
9’s 2018 ACE would be reduced by the

overage on a pound-for-pound basis.
However, because the permits enrolled
in NEFS 9 for 2018 have zero PSC for
witch flounder, the sector would be
allocated zero pounds of witch flounder.
Therefore, if the sector has a remaining
overage from fishing year 2017, it would
begin fishing year 2018 with a negative
balance of witch flounder. The Board of
NEFS 7 has agreed that if the NEFS 9
overage cannot be reconciled during the
post-year transfer window, NEFS 7 will
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transfer sufficient 2018 witch flounder
ACE to NEFS 9 to cover the remaining
overage. This commitment is included
in the amendment to the NEFS 7
operations plan, as described later in
this preamble.

NEFS 9 Sector Operations Plan

In this interim final rule, we are
approving NEFS 9’s sector operations
plan and contract to operate as a lease-
only sector. When the Regional
Administrator withdrew approval of the
NEFS 9 operations plan in November
2017, we cited accurate reporting,
internal accountability, and
organizational integrity as core
principles of the sector system that were
lacking in NEFS 9, as evidenced by the
systematic and long-term sector and
vessel misreporting. The operations
plan was withdrawn, in part, because it
did not contain measures that would
provide accurate information or ensure
compliance with the operations plan to
prevent and address future misreporting
or ACE overages. Restricting the sector
to only being able to participate in the
groundfish fishery through ACE
transfers with other sectors addresses
our concerns about the sector’s ability to
harvest groundfish and monitor and
report that activity, consistent with the
goals and objectives of the FMP. As a
lease-only sector, NEFS 9 vessels cannot
actively fish for groundfish, but the
sector is allowed to transfer groundfish
quota to and from other sectors, which
will facilitate the sector’s accounting for
its ACE and overages. Based on this, we
have determined that the lease-only
sector operations plan and contract is
consistent with the FMP’s goals and
objectives, and meets sector
requirements outlined in the regulations
at §648.87.

The lease-only operations plan is a
change from the previous operations
plan for NEFS 9, for which the Regional
Administrator withdrew approval.
However, it is similar to the currently
approved operations plan for NEFS 4,
which also operates as a lease-only
sector. An approved lease-only
operations plan provides NEFS 9 with
the ability to pay back the quota overage
incurred by misreported catch. Without
a new operations plan, NEFS 9 has no
mechanism for reconciling the overages
for which it is responsible. In April
2018, we consulted with the New
England Fishery Management Council
regarding NEFS 9, and the Council
passed a motion to recommend that
NMEFS authorize the NEFS 9 lease-only
operations plan to ensure the repayment
of the NEFS 9 overage, as well as amend
the NEFS 7 operations plan as needed
and appropriately allocate to the sectors.

Because this interim final rule
approves a lease-only sector operations
plan for NEFS 9, the sector has the
ability to eliminate the overage by
transferring quota in from other sectors.
We will allow NEFS 9 to transfer fishing
year 2017 ACE for 2 weeks upon our
completion of year-end catch
accounting for all sectors to reduce or
eliminate any fishing year 2017
overages. As provided by the
regulations, this window of post-year
transfers is opened annually. During
this time, sectors are only allowed to
transfer in quota to reconcile an overage.
Quota for stocks that do not have an
overage may not be transferred.

NEFS 7 Amendment to Operations Plan

In this interim final rule, we are
approving an amendment to the NEFS 7
sector operations plan. As described
above, on March 26, 2018, NEFS 7
submitted a roster for the 2018 fishing
year, indicating that 55 of the 60 permits
previously enrolled into NEFS 9 would
move into NEFS 7, in addition to one
vessel from NEFS 8. No vessels that had
been enrolled in NEFS 7 for the 2017
fishing year remained in NEFS 7 for
2018. All 56 vessels enrolled in NEFS 7
for 2018 are listed as inactive. The NEFS
7 Board of Directors voted, as part of its
process to allow vessels to enroll in the
sector, to add a permit condition
requiring all permits in which Mr.
Rafael has an ownership interest to
remain inactive and unable to fish in the
groundfish fishery unless and until the
permit is sold to an independent third
party. By approving this permit
condition as part of the NEFS 7
operations plan (along with the quota
allocations described earlier), NEFS 7 is
able to transfer ACE to and from other
sectors in the 2018 fishing year, but
vessels owned by Mr. Rafael cannot
actively fish for groundfish.

All of the vessels that are enrolled in
NEFS 7 and in which Mr. Rafael has no
ownership interest are currently listed
as inactive members of the sector. To
become active, the sector Board would
have to vote to allow a vessel to harvest
sector ACE, consistent with normal
sector operations, and notify NMFS of
the vessel change in status. In contrast
to the vessels owned by Mr. Rafael,
these vessels do not need to be sold in
order to be active in the groundfish
fishery.

To facilitate and enforce the
requirement for a vessel owned by Mr.
Rafael to be sold to an independent
third party before it could become
active, the Board initially requested that
we withhold LOAs for those permits
until a permit is sold to an independent
third party, the new member requests in

writing that the Board reconsider non-
active status, and the NEFS 7 Board
grants active status to the new member.
However, current regulations at
§648.87(c)(2) state that, if a sector is
approved, the Regional Administrator
shall issue an LOA to each vessel
operator and/or vessel owner
participating in the sector, authorizing
participation in the sector operations.
The regulations allow the Regional
Administrator to include requirements
and conditions necessary to ensure
effective administration and compliance
with the sector’s operations plan and
the sector allocation. Therefore, the
NEFS 7 amendment includes
clarification that we will issue LOAs to
vessels indicating that they are inactive.
If the required steps are taken for a
vessel to become active, we will issue a
new LOA authorizing participation in
the groundfish fishery.

NEFS 7’s initial proposal did not
identify the factors by which the Board
would determine the new owner is
independent of Mr. Rafael. Historically,
NMEFS uses several factors to determine
whether a transfer or sale of a permit
appears to be between separate legal
entities. These include, but are not
limited to: Whether the transfer appears
to be an “arm’s length” transaction to an
independent person or entity in which
the current owner, subsidiary, partner,
officer, director, trustee, shareholder or
any of their family members does not
have any financial interest or any
control; whether the transferor/seller
derive any financial benefits from the
operations of the vessel after it is
transferred; whether the transferor/seller
exercises any control over the activities
or operation of the vessel after it is
transferred; and whether there are any
common shareholders, partners, or
investors with significant overlapping
ownership interests in both the
transferor/seller and the transferee/
buyer. The NEFS 7 Board of Directors
has incorporated these factors into the
amendment to the NEFS 7 operations
plan as conditions for Board approval of
new owners to provide sufficient Board
oversight controls and avoid confusion
regarding whether a sale meets the
requirement of being an independent
third party.

As stated earlier in this preamble, the
Board of NEFS 7 has committed that if
the NEFS 9 overage cannot be
reconciled during the 2017 post-year
transfer window, NEFS 7 will transfer
sufficient 2018 witch flounder ACE to
NEFS 9 to cover the overage, and this
is included in the amendment to the
NEFS 7 operations plan.

The NEFS 7 operations plan
amendment addresses the operational
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issues that required withdrawal of the
prior NEFS 9 operations plan. Approval
of an operations plan that provides for
paying back all of the overages incurred
by vessels in NEFS 9 ensures that the
sector is operating properly within the
sector system and within all ACE that is
properly allocated. The vertical
integration between Mr. Rafael’s vessels,
his seafood dealership, and sector
governance that facilitated the
falsification of landing records would
no longer exist with new independent
vessel owners.

These changes to the operations plan
meet the goals and objectives of the
FMP and the sector system. We will
evaluate any changes made to NEFS 7
and 9 membership and vessel
ownership, using the criteria detailed
above, to ensure the sector’s operations
remain consistent with its operations
plan and the goals and objectives of the
FMP. Additional substantive changes to
the NEFS 7 operations plan that are
requested, or determined to be
necessary, would be addressed in a
future rulemaking.

Classification

The NMFS Assistant Administrator
has preliminarily determined that this
interim final rule is consistent with the
Northeast Multispecies FMP, other
provisions of the Magnuson-Stevens
Act, and other applicable law.

This interim final rule is exempt from
the procedures of Executive Order (E.O.)
12866 because this action contains no
implementing regulations.

This interim final rule does not
contain policies with Federalism or
“takings” implications as those terms
are defined in E.O. 13132 and E.O.
12630, respectively.

Pursuant to 5 U.S.C. 553(b)(B), the
Assistant Administrator for Fisheries
(AA) finds good cause to waive prior
notice and the opportunity for public
comment on approval of the NEFS 9
lease-only operations plan, and
approval of the amendment to the NEFS
7 operations plan because it would be
contrary to the public interest.

Additionally, the AA finds there is good
cause, under 5 U.S.C. 553(d)(1) and (3),
to waive the 30-day delay in
effectiveness for the allocation of annual
catch entitlements (ACE) for fishing year
2018 to NEFS 7 and 9, approval of the
NEFS 9 lease-only operations plan, and
approval of the amendment to the NEFS
7 operations plan so that the purpose of
this rule is not undermined.

Approving the NEFS 9 lease-only
operations plan relieves the prohibition
against operating and provides a
mechanism for NEFS 9 to reconcile its
witch flounder overage through the
2017 year-end transfer window and
address its quota overage for witch
flounder. Any overage remaining after
this transfer window must be reconciled
via an ACE transfer from NEFS 7, in
order for NEFS 7 to remain in
compliance with the operations plan
amendment approved by this rule. As a
result, implementing these measures
immediately ensures that proper catch
and ACE accounting occur. This is
fundamental to achieving the goals and
objectives of the FMP.

We previously proposed and accepted
comment on allocating groundfish quota
to NEFS 7 and 9 (83 FR 12706; March
23, 2018). Additionally, before taking
this action, we consulted with the New
England Council at its April 2018
meeting, at which the Council
recommended that we approve the
sectors’ operations plan requests. This
consultation provided the Council and
interested members of the public an
opportunity to comment on NEFS 7’s
and 9’s potential operations plan
changes and an additional opportunity
to comment on the allocation of quota
to both sectors. At this meeting, the
Council recommended that we ensure
the repayment of the NEFS 9 overage,
approve the NEFS 9 lease-only
operations plan, amend the NEFS 7
operations plan as needed, and
appropriately allocate to the sectors.
The Council also explained the
importance of making quota available to
the fishery at-large. Some stocks, such

as Georges Bank winter flounder, have
a significant seasonal component, and
therefore there is additional benefit to
making this quota available to the

fishery as a whole as soon as possible.

The ACEs being allocated to NEFS 7
and 9 represent between 3 percent and
33 percent of the total quota for each
allocated stock. Continuing to withhold
this amount of quota from the fishery
significantly hampers the ability of the
fishery as a whole to operate. This quota
is particularly important due to recent
stock assessments that resulted in
reduced overall quotas for several
stocks, including Southern New
England/Mid-Atlantic yellowtail
flounder (75-percent reduction), Gulf of
Maine winter flounder (45-percent
reduction), and white hake (20-percent
reduction). Further delaying allocations
to NEFS 7 and NEFS 9 significantly
reduces the quota for these stocks
available for transfer to other sectors
engaged in fishing. This reduces catch
of these as target stocks and also
impacts catch of more abundant stocks
like haddock and pollock, which catch
these limiting stocks as bycatch. This,
together with the benefit of ensuring
that all quota overages that resulted
from Mr. Rafael’s criminal misreporting
are reconciled, outweigh the benefits of
allowing for additional public comment
prior to effectiveness, beyond that
which we already received on the
March 23, 2018, proposed rule (83 FR
12706) and through consultation with
the Council.

This interim final rule is exempt from
the procedures of the Regulatory
Flexibility Act because the rule is issued
without opportunity for prior notice and
opportunity for public comment.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 16, 2018.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2018-15477 Filed 7-19-18; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY
10 CFR Part 431

Appliance Standards and Rulemaking
Federal Advisory Committee: Notice of
Public Meetings for the Variable
Refrigerant Flow Multi-Split Air
Conditioners and Heat Pumps Working
Group To Negotiate a Notice of
Proposed Rulemaking for Test
Procedures and Energy Conservation
Standards

AGENCY: Office of Energy Efficiency and
Renewable Energy, U.S. Department of
Energy.

ACTION: Notification of public meetings
and webinar.

SUMMARY: The U.S. Department of
Energy (DOE or the Department)
announces public meetings for the
variable refrigerant flow multi-split air
conditioners and heat pumps (VRF
multi-split systems) working group. The
Federal Advisory Committee Act
(FACA) requires that agencies publish
notice of an advisory committee meeting
in the Federal Register.

DATES: DOE will hold a public meeting
on August 23, 2018 from 9 a.m. to 5
p.-m., and on August 24, 2018 from 9
a.m. to 1 p.m., in Washington, DC. The
meetings will also be broadcast as a
webinar.

ADDRESSES: The public meetings will be
held at the U.S. Department of Energy,
Forrestal Building, Room 8E-089, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Please see the Public
Participation section of this notice for
additional information on attending the
public meeting, including webinar
registration information, participant
instructions, and information about the
capabilities available to webinar
participants.

FOR FURTHER INFORMATION CONTACT: John
Cymbalsky, U.S. Department of Energy,
Office of Building Technologies (EE—-
5B), 950 L’Enfant Plaza SW,
Washington, DC 20024. Phone: (202)
287-1692. Email: ASRAC@ee.doe.gov.

SUPPLEMENTARY INFORMATION: On
January 10th 2018, the Appliance
Standards and Rulemaking Federal
Advisory Committee (ASRAC) met and
passed the recommendation to form a
VRF multi-split systems working group
to meet and discuss and, if possible,
reach a consensus on proposed federal
test procedures and standards for VRF
multi-split systems. On Wednesday,
April 11, 2018, DOE published a notice
of intent to establish a working group
for VRF multi-split systems to negotiate
a notice of proposed rulemaking for test
procedures and energy conservations
standards. The notice also solicited
nominations for membership to the
working group. 83 FR 15514. This
notice announces the first two meetings
for this working group.

DOE will host a puglic meeting on
August 23, 2018 from 9 a.m. to 5 p.m.,
and on August 24, 2018 from 9 a.m. to
1 p.m., in Washington, DC.

The purpose of these meetings will be
to provide an overview of the ASRAC
negotiation process, establish ground
rules, and establish a schedule for future
meetings. The meeting will also include
discussions and review of the VRF
multi-split market and test procedure.

Public Participation

Attendance at Public Meeting

The time, date and location of the
public meeting are listed in the DATES
and ADDRESSES sections of this
document. If you plan to attend the
public meeting, please notify the
ASRAC staff at asrac@ee.doe.gov.

Please note that foreign nationals
participating in the public meeting are
subject to advance security screening
procedures which require advance
notice prior to attendance at the public
meeting. If a foreign national wishes to
participate in the public meeting, please
inform DOE as soon as possible by
contacting Ms. Regina Washington at
(202) 586—1214 or by email:
Regina.Washington@ee.doe.gov so that
the necessary procedures can be
completed.

DOE requires visitors to have laptops
and other devices, such as tablets,
checked upon entry into the building.
Any person wishing to bring these
devices into the Forrestal Building will
be required to obtain a property pass.
Visitors should avoid bringing these
devices, or allow an extra 45 minutes to
check in. Please report to the visitor’s

desk to have devices checked before
proceeding through security.

Due to the REAL ID Act implemented
by the Department of Homeland
Security (DHS), there have been recent
changes regarding ID requirements for
individuals wishing to enter Federal
buildings from specific States and U.S.
territories. DHS maintains an updated
website identifying the State and
territory driver’s licenses that currently
are acceptable for entry into DOE
facilities at https://www.dhs.gov/real-id-
enforcement-brief. A driver’s license
from a State or territory identified as not
compliant by DHS will not be accepted
for building entry and one of the
alternate forms of ID listed below will
be required. Acceptable alternate forms
of Photo-ID include U.S. Passport or
Passport Card; an Enhanced Driver’s
License or Enhanced ID-Card issued by
States and territories as identified on the
DHS website (Enhanced licenses issued
by these States and territories are clearly
marked Enhanced or Enhanced Driver’s
License); a military ID or other Federal
government-issued Photo-ID card.

In addition, you can attend the public
meeting via webinar. Webinar
registration information, participant
instructions, and information about the
capabilities available to webinar
participants will be published on DOE’s
website: https://energy.gov/eere/
buildings/appliance-standards-and-
rulemaking-federal-advisory-committee.
Participants are responsible for ensuring
their systems are compatible with the
webinar software.

Procedure for Submitting Prepared
General Statements for Distribution

Any person who has plans to present
a prepared general statement may
request that copies of his or her
statement be made available at the
public meeting. Such persons may
submit requests, along with an advance
electronic copy of their statement in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format, to the appropriate address
shown in the FOR FURTHER INFORMATION
CONTACT section of this notice. The
request and advance copy of statements
must be received at least one week
before the public meeting and may be
emailed, hand-delivered, or sent by
mail. DOE prefers to receive requests
and advance copies via email. Please
include a telephone number to enable


https://energy.gov/eere/buildings/appliance-standards-and-rulemaking-federal-advisory-committee
https://energy.gov/eere/buildings/appliance-standards-and-rulemaking-federal-advisory-committee
https://energy.gov/eere/buildings/appliance-standards-and-rulemaking-federal-advisory-committee
https://www.dhs.gov/real-id-enforcement-brief
https://www.dhs.gov/real-id-enforcement-brief
mailto:Regina.Washington@ee.doe.gov
mailto:ASRAC@ee.doe.gov
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DOE staff to make a follow-up contact,
if needed.

Conduct of Public Meeting

ASRAC’s Designated Federal Officer
will preside at the public meeting and
may also use a professional facilitator to
aid discussion. The meeting will not be
a judicial or evidentiary-type public
hearing, but DOE will conduct it in
accordance with section 336 of EPCA
(42 U.S.C. 6306). A court reporter will
be present to record the proceedings and
prepare a transcript. A transcript of the
public meeting will be included on
DOE’s website: https://energy.gov/eere/
buildings/appliance-standards-and-
rulemaking-federal-advisory-committee.
In addition, any person may buy a copy
of the transcript from the transcribing
reporter. Public comment and
statements will be allowed prior to the
close of the meeting.

Docket

The docket is available for review at
https://www.regulations.gov/
docket?D=EERE-2018-BT-STD-0003,
including Federal Register notices,
public meeting attendee lists and
transcripts, comments, and other
supporting documents/materials. All
documents in the docket are listed in
the regulations.gov index. However, not
all documents listed in the index may
be publically available, such as
information that is exempt from public
disclosure.

Signed in Washington, DC, on June 28,
2018.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2018-15579 Filed 7-19-18; 8:45 am]|
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

10 CFR Part 431
[EERE-2017-BT-TP-0020]

Energy Conservation Program: Test
Procedure for Single Package Vertical
Air Conditioners and Single Package
Vertical Heat Pumps

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Request for information.

SUMMARY: The U.S. Department of
Energy (“DOE”) is initiating a data
collection process through this request
for information (“RFI”) to consider
whether to amend DOE’s test procedure
for single package vertical air

conditioners (“SPVACs”) and single
package vertical heat pumps
(“SPVHPs”), collectively referred to as
single package vertical units (“SPVUs”).
To inform interested parties and to
facilitate the process, DOE has gathered
data, identifying several issues
associated with the currently applicable
test procedure on which DOE is
interested in receiving comment. The
issues outlined in this document mainly
concern: Incorporation by reference of
the applicable industry standard;
efficiency metrics; clarification of test
methods; and any additional topics that
may inform DOE’s decisions in a future
test procedure rulemaking, including
methods to reduce regulatory burden
while ensuring the procedure’s
accuracy. DOE welcomes written
comments from the public on any of
subject within the scope of this
document (including topics not raised
in this RFI).

DATES: Written comments and
information are requested and will be
accepted on or before September 4,
2018.

ADDRESSES: Interested persons are
encouraged to submit comments by any
of the following methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: SPVACandHeatPumps2017
TP0020@ee.doe.gov. Include docket
number EERE-2017-BT-TP-0020 in the
subject line of the message.

3. Postal Mail: Appliance and
Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-5B,
Test Procedure RFI for Single Package
Vertical Air Conditioners and Heat
Pumps, Docket No. EERE-2017-BT-TP—
0020, 1000 Independence Avenue SW,
Washington, DC 20585-0121. If
possible, please submit all items on a
compact disc (“CD”), in which case it is
not necessary to include printed copies.

4. Hand Delivery/Courier: Appliance
and Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, 950 L’Enfant Plaza
SW, Suite 600, Washington, DC 20024.
Telephone: (202) 287—-1445. If possible,
please submit all items on a CD, in
which case it is not necessary to include
printed copies.

No telefacsimilies (faxes) will be
accepted. For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see section III of this document.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is

available for review at http://
www.regulations.gov. All documents in
the docket are listed in the http://
www.regulations.gov index. However,
some documents listed in the index,
such as those containing information
that is exempt from public disclosure,
may not be publicly available.

The docket web page can be found at
https://www.regulations.gov/
docket?D=EERE-2017-BT-TP-0020. The
docket web page contains instructions
on how to access all documents,
including public comments, in the
docket. See section III for information
on how to submit comments through
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:

Ms. Catherine Rivest, U.S. Department
of Energy, Office of Energy Efficiency
and Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 586—
7335. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Mr. Eric Stas, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585. Telephone:
(202) 586—9507. Email: Eric.Stas@
hq.doe.gov.

For further information on how to
submit a comment, or review other
public comments and the docket,
contact the Appliance and Equipment
Standards Program staff at (202) 287—
1445 or by email:
ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction
A. Authority and Background
B. Rulemaking History
II. Request for Information
A. Scope and Definitions
B. Test Procedure
1. Test Set-Up
2. Airflow and External Static Pressure
3. Outdoor Air Enthalpy Method
4. Air Temperature Measurements
C. Energy Efficiency Descriptor
D. Other Test Procedure Topics
III. Submission of Comments

I. Introduction

SPVAGs and SPVHPs are included in
the list of “covered equipment” for
which DOE is authorized to establish
and amend energy efficiency standards
and test procedures. (42 U.S.C.
6311(1)(B)-(D)) DOE’s test procedure for
SPVACs and SPVHPs is prescribed in
title 10 of the Code of Federal
Regulations (“CFR”), appendix A to
subpart F of part 431. The following
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sections discuss DOE’s authority to
establish and amend test procedures for
SPVACs and SPVHPs, as well as
relevant background information
regarding DOE’s consideration of test
procedures for this equipment.

A. Authority and Background

The Energy Policy and Conservation
Act of 1975 (“EPCA” or ‘“‘the Act”),1
Public Law 94-163 (42 U.S.C. 6291—
6317, as codified), among other things,
authorizes DOE to regulate the energy
efficiency of a number of consumer
products and industrial equipment.
Title III, Part C2 of the Act, added by
Public Law 95-619, Title IV, section
441(a), established the Energy
Conservation Program for Certain
Industrial Equipment, which sets forth a
variety of provisions designed to
improve energy efficiency. This
equipment includes small, large, and
very large commercial package air
conditioning and heating equipment,
which includes the SPVACs and
SPVHPs (referred to collectively as
single package vertical units (“SPVUs”))
that are the subject of this RFI. (42
U.S.C. 6311(1)(B)-(D))

Under EPCA, DOE’s energy
conservation program consists
essentially of four parts: (1) Testing, (2)
labeling, (3) Federal energy conservation
standards, and (4) certification and
enforcement procedures. Relevant
provisions of the Act include definitions
(42 U.S.C. 6311), energy conservation
standards (42 U.S.C. 6313), test
procedures (42 U.S.C. 6314), labeling
provisions (42 U.S.C. 6315), and the
authority to require information and
reports from manufacturers (42 U.S.C.
6316).

Federal energy efficiency
requirements for covered equipment
established under EPCA generally
supersede State laws and regulations
concerning energy conservation testing,
labeling, and standards. (42 U.S.C.
6316(a) and (b); 42 U.S.C. 6297) DOE
may, however, grant waivers of Federal
preemption for particular State laws or
regulations, in accordance with the
procedures and other provisions of
EPCA. (42 U.S.C. 6316(b)(2)(D))

The Federal testing requirements
consist of test procedures that
manufacturers of covered equipment
must use as the basis for: (1) Certifying
to DOE that their equipment complies
with the applicable energy conservation
standards adopted pursuant to EPCA (42

1 All references to EPCA in this document refer
to the statute as amended through the Energy
Efficiency Improvement Act of 2015 (EEIA 2015),
Public Law 114-11 (April 30, 2015).

2For editorial reasons, upon codification in the
U.S. Code, Part C was redesignated Part A—1.

U.S.C. 6316(b); 42 U.S.C. 6296), and (2)
making representations about the
efficiency of that equipment (42 U.S.C.
6314(d)). Similarly, DOE uses these test
procedures to determine whether the
equipment complies with relevant
standards promulgated under EPCA.

Under 42 U.S.C. 6314, EPCA sets forth
the criteria and procedures DOE is
required to follow when prescribing or
amending test procedures for covered
equipment. EPCA requires that any test
procedures prescribed or amended
under this section must be reasonably
designed to produce test results which
reflect energy efficiency, energy use, or
estimated annual operating cost of
covered equipment during a
representative average use cycle or
period of use and requires that test
procedures not be unduly burdensome
to conduct. (42 U.S.C. 6314(a)(2)) In
addition, if DOE determines that a test
procedure amendment is warranted, it
must publish proposed test procedures
and offer the public an opportunity to
present oral and written comments on
them. (42 U.S.C. 6314(h))

As discussed, SPVUs are a category of
commercial package air conditioning
and heating equipment. EPCA requires
that the test procedures for commercial
package air conditioning and heating
equipment be those generally accepted
industry testing procedures or rating
procedures developed or recognized by
the Air-Conditioning, Heating, and
Refrigeration Institute (AHRI) or by the
American Society of Heating,
Refrigerating and Air-Conditioning
Engineers (ASHRAE), as referenced in
ASHRAE Standard 90.1, “Energy
Standard for Buildings Except Low-Rise
Residential Buildings” (ASHRAE
Standard 90.1). (42 U.S.C. 6314(a)(4)(A))
Further, if such an industry test
procedure is amended, DOE must
update its test procedure to be
consistent with the amended test
procedure, unless DOE determines, by
rule published in the Federal Register
and supported by clear and convincing
evidence, that the amended test
procedure would not meet the
requirements in 42 U.S.C. 6314(a)(2)
and (3) related to representative use and
test burden. (42 U.S.C. 6314(a)(4)(B))

EPCA also requires that, at least once
every 7 years, DOE evaluate test
procedures for each type of covered
equipment including SPVUs, to
determine whether amended test
procedures would more accurately or
fully comply with the requirements for
the test procedures to not be unduly
burdensome to conduct and be
reasonably designed to produce test
results that reflect energy efficiency,
energy use, and estimated operating

costs during a representative average
use cycle. (42 U.S.C. 6314(a)(1)) In
addition, if DOE determines that a test
procedure amendment is warranted, it
must publish a proposed test procedures
and offer the public an opportunity to
present oral and written comments on
them. (42 U.S.C. 6314(b)) If DOE
determines that test procedure revisions
are not appropriate, DOE must publish
its determination not to amend the test
procedures. DOE is publishing this RFI
to collect data and information to
inform its decision in satisfaction of the
7-year review requirement specified in
EPCA.

B. Rulemaking History

DOE’s current test procedures for
SPVUs with a cooling capacity less than
760,000 Btu/h are set forth at 10 CFR
part 431, subpart F, appendix A
(“Appendix A”). The test procedure
currently incorporates by reference
ANSI/AHRI Standard 390-2003 (“ANSI/
AHRI 390-2003"’), “Performance Rating
of Single Package Vertical Air-
Conditioners and Heat Pumps,”
(omitting section 6.4) and includes
additional provisions in paragraphs (c)
and (e) of 10 CFR 431.96. ANSI/AHRI
390-2003 is the SPVU test standard
referenced in ASHRAE Standard 90.1.
Paragraph (c) of 10 CFR 431.96 provides
the method for an optional break-in
period. Paragraph (e) of 10 CFR 431.96
provides specifications for addressing
key information typically found in the
installation and operation manuals.
DOE established its test procedure for
SPVUs in a final rule for commercial
heating, air conditioning, and water
heating equipment published on May
16, 2012. 77 FR 28928.

II. Request for Information

In the following sections, DOE has
identified a variety of issues on which
it seeks input to aid in the development
of the technical and economic analyses
regarding whether amended test
procedures for SPVUs may be
warranted. Specifically, DOE is
requesting comment on any
opportunities to streamline and simplify
testing requirements for SPVUs.

Additionally, DOE welcomes
comments on other issues relevant to
the conduct of this process that may not
specifically be identified in this
document. In particular, DOE notes that
under Executive Order 13771,
“Reducing Regulation and Controlling
Regulatory Costs,” Executive Branch
agencies such as DOE are directed to
manage the costs associated with the
imposition of expenditures required to
comply with Federal regulations. See 82
FR 9339 (Feb. 3, 2017). Pursuant to that
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Executive Order, DOE encourages the
public to provide input on measures
DOE could take to lower the cost of its
regulations applicable to SPVUs
consistent with the requirements of
EPCA.

A. Scope and Definitions

DOE defines an SPVAC as air-cooled
commercial package air conditioning
and heating equipment that: (1) Is
factory-assembled as a single package
that: (i) Has major components that are
arranged vertically; (ii) is an encased
combination of cooling and optional
heating components; and (iii) is
intended for exterior mounting on,
adjacent interior to, or through an
outside wall; (2) is powered by a single-
or 3-phase current; (3) may contain 1 or
more separate indoor grilles, outdoor
louvers, various ventilation options,
indoor free air discharges, ductwork,
well plenum, or sleeves; and (4) has
heating components that may include
electrical resistance, steam, hot water, or
gas, but may not include reverse cycle
refrigeration as a heating means. 10 CFR
431.92. Additionally, DOE defines an
SPVHP as a single package vertical air
conditioner that: (1) Uses reverse cycle
refrigeration as its primary heat source;
and (2) may include secondary
supplemental heating by means of
electrical resistance, steam, hot water, or
gas. Id.

B. Test Procedure

1. Test Set-Up

ANSI/AHRI 390-2003 provides
different test provisions, such as
minimum external static pressure
(“ESP”’), based on whether the model is
ducted or non-ducted. However,
whether an SPVU is ducted may be
more a characteristic of installation than
the equipment itself. A given SPVU
model could potentially be installed
either with or without a duct. DOE’s
preliminary research has not revealed
that SPVUs have physical
characteristics that clearly distinguish
them as ducted or non-ducted models,
and DOE has identified several models
that advertise the capability for use in
both ducted and non-ducted
installations. ANSI/AHRI 3902003
does not specify how to determine
whether an SPVU model is to be tested
using the ducted or non-ducted
provisions.

Issue 1: DOE requests comment on
what, if any, equipment characteristics
can be used to determine whether SPVU
models would be installed (and hence
should be tested) as ducted or non-
ducted models. DOE also requests
comments on whether individual SPVU

models that are sold for both ducted and
non-ducted applications are currently
tested using both ducted and non-
ducted standard rating conditions.

Section 5.2.3 of ANSI/AHRI 390-2003
requires that for SPVUs with an
outdoor-side fan drive that is non-
adjustable, standard ratings shall be
determined at the outdoor-side airflow
rate inherent to the equipment when
operated with all of the resistance
elements associated with inlets, louvers,
and any ductwork and attachments
considered by the manufacturer as
normal installation practice. However, it
is not clear from DOE’s initial review of
manufacturer literature which resistance
elements should be used during the test
to be consistent with what
manufacturers consider as ‘““‘normal
installation practice.” For externally-
mounted SPVUs, provisions for
transferring outdoor air through an
external wall are not necessary, but it
may be possible that alternative
“resistance elements” could be offered
as options (i.e., louvers instead of grills).
In addition, for internally-mounted
SPVUs, there may be multiple options
for the specific geometry for external
wall pass-through, as well as the option
for louvers instead of grills.

Issue 2: DOE requests comments on
the variations in outdoor air-side
attachments (e.g., grills, louvers, wall
sleeve) that could affect performance
during testing. DOE seeks comment on
what, if any, provisions should be
considered for addition to the test
procedure to standardize outdoor air
flow for both externally and internally
mounted SPVUs, including
considerations regarding grills or
louvers, geometry of wall pass-through
sleeves, and a representative wall
thickness.

ANSI/AHRI 390-2003 does not
provide any specific guidance on setting
and verifying the refrigerant charge of a
unit. In a test procedure final rule for
central air conditioners (CACs)
published on June 8, 2016 (“June 2016
CAC TP final rule”), DOE established a
comprehensive approach for refrigerant
charging that improves test
reproducibility. 81 FR 36992, 37030—
37031. The approach indicates which
set of installation instructions to use for
charging, explains what to do if there
are no instructions, specifies that target
values of parameters are the centers of
the ranges allowed by installation
instructions, and specifies tolerances for
the measured values. The approach also
requires that refrigerant line pressure
gauges be installed for single-package
units, unless otherwise specified in
manufacturer instructions. Id. These
methods provide general refrigerant

charging instructions and guidelines
that DOE believes should be applied to
air conditioners and heat pumps across
a range of capacities, including
commercial equipment such as SPVUs.

Issue 3: DOE seeks comment on
whether it would be appropriate to
adopt an approach for charging
requirements for SPVUs similar or
identical to the approach adopted in the
June 2016 CAC TP final rule. DOE seeks
comments regarding which parts of the
approach should or should not be
considered for adoption, and for what
reasons those provisions might or might
not be suitable for application to SPVUs.
DOE is also interested in receiving data
that demonstrate how sensitive the
performance of a SPVU is relative to
changes in the various charge indicators
used for different charging methods,
specifically the method based on sub-
cooling.

Section 5.2.1 of ANSI/AHRI 390-
2003, requires that, for units rated with
208/230 dual nameplate voltages, the
test be performed at 230 V. For all other
dual nameplate voltage units, the test
standard requires that the test be
performed at both voltages or at the
lower voltage if only a single rating is
to be published. DOE understands that
voltage can affect the measured
efficiency of air conditioners and may,
therefore, consider adding provisions to
its test procedure that specify at which
nameplate voltage to conduct the test for
dual nameplate voltage units.

Issue 4: DOE requests data and
information demonstrating the effect of
voltage on air conditioning equipment
(including, but not limited to, SPVUs).
Specifically, DOE seeks comment on
whether there is a consistent
relationship between voltage and
efficiency, and if so, whether testing at
a lower voltage will typically result in
a higher or lower tested efficiency.
Further, DOE requests feedback on
whether certain voltages within
common dual nameplate voltage ratings
(e.g., 208/230 V) are more representative
of typical field installation.

Section 5.2.2.a of ANSI/AHRI 390—
2003 requires that non-filtered ducted
equipment be tested at the minimum
ESP specified in Table 4 of ANSI/AHRI
390-2003 plus an additional 0.08 in
H,0 of ESP. However, ANSI/AHRI 390—
2003 does not define “non-filtered
equipment.” It is possible that an SPVU
may be designed so as not to be
installed with a filter. For SPVUs
designed to be installed with a filter, a
filter may not be shipped with the unit
(i.e., the filter would not be present
during the test, requiring an increase in
the minimum ESP to account for the
pressure drop of the filter if one were
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present, as it is expected to be in the
field).

Issue 5: DOE requests comments on
whether there are any SPVUs that are
not designed to be installed with a filter.
Further, DOE requests comment on
what the typical effectiveness (i.e.,
minimum efficiency reporting value
(MERV) rating) is of filters provided or
installed with SPVUs, which will
impact the pressure drop across the
filter. Finally, DOE requests comment
on whether non-ducted SPVUs intended
for installation with a filter are ever
tested without a filter installed, and, if
so, how such testing has accounted for
the filter pressure drop to better
represent actual performance.

2. Airflow and External Static Pressure

Table 4 of ANSI/AHRI 390-2003
specifies the minimum ESP required for
testing ducted SPVUs based on capacity
range. DOE is considering whether the
minimum ESP levels in ANSI/AHRI
390—2003 are representative of field
operation for ducted SPVUs.

Issue 6: DOE seeks comments on
whether the minimum ESP
requirements in Table 4 of ANSI/AHRI
390-2003 are representative of field
operation for ducted SPVUs, and if not,
comment and data on what
representative minimum ESP levels
would be.

ANSI/AHRI 390-2003 does not
specify tolerances on achieving the
rated airflow and/or the minimum ESP
during testing. The performance of any
air conditioner or heat pump can be
affected by variations in airflow and
ESP. Consequently, rated performance
could vary from field performance if
airflow and ESP during testing are
different than that intended for field
operation. How to control an SPVU to
achieve a specified airflow at a specified
ESP and how closely an SPVU can
achieve the specified airflow and ESP
depends on the type of fan drive system.
There are two common types used in
SPVUs: One is multi-speed drive, which
provides discrete airflow settings (or
motor speeds), each typically associated
with certain functions and operating
conditions (e.g., high or low static
operation); the other is variable-speed
drive, which can be adjusted
continuously within a range of speeds.
The type of fan drive system is
determined by the type of fan motor
(e.g., multi-speed motor, variable-speed
motor), the type of drives (e.g., direct-
drive, belt-drive), and whether there is
any external control (e.g., variable-
frequency drive). When a multi-speed
drive system is required to meet the
specified ESP, a certain deviation in
airflow is expected because of limited

speed options; whereas, for variable-
speed drive systems, a smaller deviation
is expected because of the capability to
be adjusted continuously.

To address the tolerances for variable-
speed fan drive systems, which are
common in air-cooled commercial
unitary air-conditioners (“ACUACs”)
with capacity greater than or equal to
65,000 Btu/h, DOE established a
requirement for ACUAG:s that the full-
load indoor airflow rate must be within
13 percent of the certified airflow.
Section 6 of Appendix A. In addition,
the tolerance for ESP for testing
ACUACGs in DOE’s current test
procedure is —0.00/+0.05 in H,O (see
section 3 of Appendix A, which
incorporates by reference Table 5 of
ANSI/AHRI Standard 340/360-2007,
2007 Standard for Performance Rating
of Commercial and Industrial Unitary
Air-Conditioning and Heat Pump
Equipment” (“ANSI/AHRI 340/360—
2007”")). In contrast, in DOE’s test
procedure for central air conditioners
and heat pumps (“CAC/HPs”), the
method for setting indoor air volume
rate for ducted units without variable-
speed constant-air-volume-rate indoor
fans is a multi-step process that
addresses the discrete-step fan speed
control of these units. In this method,
(a) the air volume rate during testing
may not be higher than the certified air
volume rate, but may be up to 10
percent less, and (b) the ESP during
testing may not be lower than the
minimum specified ESP, but may be
higher than the minimum if this is
required to avoid having the air volume
rate overshoot its certified value. See 10
CFR part 430, subpart B, appendix M,
section 3.1.4.2.a.

Issue 7: DOE seeks more information
on the different types of indoor air fan
drive systems that are used for SPVUs.
For example, are fans with multi-speed
motors provided with variable-
frequency drive or belt drives with
variable-pitch sheaves to allow
continuous variation of fan speed? Are
direct-drive fans provided with variable-
speed motors for which the installer can
only select limited speeds?

Issue 8: DOE seeks information on
how closely the rated airflow and
specified ESP are achieved in laboratory
testing of SPVUs. For indoor fans that
are adjustable in discrete steps, is the
specified ESP typically exceeded in
order to match the certified airflow?
Additionally, DOE seeks comments on
whether the tolerances for setting
airflow of ACUACG:s or of CAGs would be
appropriate for all SPVUs or if separate
tolerances should be provided based on
fan motor type. If neither of the
tolerances would be appropriate, DOE

requests information or data on what
tolerances would be appropriate for
airflow and ESP.

ANSI/AHRI 390-2003 does not
distinguish between cooling and heating
airflow rates required for testing. For
SPVHPs with multiple-speed or
variable-speed indoor fans, the indoor
airflow rate in heating operation could
be different from that in cooling
operation. Different airflow rates may be
used for heating and cooling operation
because of different indoor comfort
needs in the heating season, and there
may be a minimum heating airflow rate
for electrical resistance heating safety
that exceeds the cooling airflow rate.
For ACUAC heat pumps, DOE’s current
test procedure requires that indoor
airflow and ESP first be set up within
required tolerances for the full-load
cooling test condition, by adjusting both
the unit under test and the test facility’s
airflow-measuring apparatus (see
Section 6(i) of Appendix A). The DOE
test procedure further requires that,
unless the unit is designed to operate at
different airflow rates for cooling and
heating modes, the airflow-measuring
apparatus (but not the unit under test)
be adjusted to achieve an airflow in
heating mode equal to the cooling full-
load airflow rate within the specified
tolerance, without regard to changes in
ESP (see Section 6(ii), Appendix A).

Issue 9: DOE requests comments on
whether there are SPVHPs for which the
heating airflow rate is designed to be
different from the cooling airflow rate.
If so, DOE seeks comments on whether
provisions similar to those required for
ACUACs would be appropriate for
determining airflow rate and minimum
ESP for heating mode tests for SPVHPs.

3. Outdoor Air Enthalpy Method

ANSI/AHRI 390-2003 references
ANSI/ASHRAE Standard 37-1988,
“Methods of Testing for Rating Unitary
Air-Conditioning and Heat Pump
Equipment” (“ANSI/AHRI 37-1988"")
for methods of testing SPVUs. Section
7.2 of ANSI/ASHRAE 37-1988 specifies
that for equipment with cooling
capacity less than 135,000 Btu/h,
primary and secondary capacity
measurements are required.
Specifically, the indoor air enthalpy
method must be used as the primary
method for capacity measurement, and
Table 3 of ANSI/ASHRAE 37-1988
specifies the applicable options for
selecting a secondary method. Section
10.1.2 of ANSI/ASHRAE 37-1988 then
requires that the two test methods agree
within 6 percent. DOE understands that
the outdoor air enthalpy test method is
commonly used as a secondary test
method for determining capacity for
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SPVUs. The outdoor air enthalpy
method requires the use of an air-side
test apparatus that is connected to the
unit under test. Due to concerns about
the impact of the air-side test apparatus
on performance as compared to
performance in the field without the air-
side test apparatus connected, section
8.5 of ANSI/ASHRAE 37-1988 (which is
referenced by ANSI/AHRI 390-2003)
specifies testing with and without the
air-side test apparatus connected. First,
ANSI/ASHRAE 37-1988 requires a one-
hour preliminary test be conducted
without the outdoor air-side test
apparatus connected. Then, ANSI/
ASHRAE 37-1988 specifies a one-hour
test be conducted with the outdoor air-
side test apparatus connected, which
will serve as the official test. ANSI/
ASHRAE 37-1988 requires agreement
between evaporating and condensing
temperatures between the two tests for
a valid test. In a test procedure final rule
for CACs/HPs, DOE amended its
requirements when using the outdoor
air enthalpy method as the secondary
test method for capacity measurement
for CAC/HPs. 82 FR 1426, 1508-1509
(Jan. 5, 2017). Specifically, DOE’s
amended test procedure requires that a
30-minute official test be conducted
without the outdoor air-side test
apparatus connected, then a 30-minute
test with the air-side test apparatus be
conducted, the results of which are
compared to the official, no air-side
apparatus test. DOE is considering
whether similar changes (i.e., requiring
that the official test be conducted
without the outdoor air-side test
apparatus connected) would be
appropriate for the test procedure for
SPVUs. DOE expects that such a change
would make the test more representative
of field use and would improve the
repeatability of the test.

Issue 10: DOE seeks comment on
whether modifications to the
requirements for using the outdoor air
enthalpy method as the secondary
method for testing SPVUs (similar to
those made for CAC/HPs) would be
appropriate, including that the official
test be conducted without the outdoor
air-side test apparatus connected.

4. Air Temperature Measurements

Outdoor air temperature and
humidity are key parameters that affect
SPVU performance, and for this reason,
ANSI/AHRI 390-2003 requires accurate
outdoor air condition measurements.
However, DOE is considering whether
the method set forth in ANSI/AHRI
390—-2003 would benefit from additional
specification as to outdoor air
temperature measurement. For air-
cooled and evaporatively cooled

commercial unitary air conditioners,
Appendix C of AHRI Standard 340/360—
2015, 2015 Standard for Performance
Rating of Commercial and Industrial
Unitary Air-Conditioning and Heat
Pump Equipment,” (“AHRI 340/360—
2015”) provides details on entering
outdoor air temperature measurement,
including air sampling tree and
aspirating psychrometer requirements.
DOE is considering whether similar
requirements should be adopted for
testing SPVUs. However, DOE notes that
in such case, some of the requirements
may have to be revised for application
to SPVUs. For example, the requirement
in section C3 of Appendix C of AHRI
340/360-2015 that “multiple individual
reading thermocouples be installed
around the unit air discharge perimeter
so that they are below the plane of
condenser fan exhaust and just above
the top of the condenser coil” may not
be appropriate for SPVUs, because the
units typically exhaust outdoor air
horizontally, instead of vertically as is
the case for ACUACs.

While Appendix C of AHRI 340/360-
2015 provides detailed requirements for
measurement of entering outdoor air
temperature, it provides no such
requirements for measurement of
entering indoor air temperature, leaving
indoor air temperature, or leaving
outdoor air temperature. These
parameters have a significant impact on
performance of an SPVU as measured by
the indoor air enthalpy method and the
outdoor air enthalpy method. Therefore,
DOE is also considering whether the
requirements contained in Appendix C
of AHRI 340/360-2015 would be
appropriate for measurement of these
parameters for testing SPVUs.

Issue 11: DOE seeks comments
regarding which, if any, requirements
for outdoor air temperature
measurement in Appendix C of AHRI
Standard 340/360-2015 may or may not
be appropriate for testing SPVUs.
Specifically, DOE requests comment on
whether any requirements in Appendix
C of AHRI Standard 340/360-2015
would be appropriate for measurement
of indoor air entering and leaving
temperatures, as well as outdoor air
entering and leaving temperatures.

C. Energy Efficiency Descriptor

EPCA requires that test procedures
produce test results that reflect
efficiency of equipment during a
representative average use cycle. (42
U.S.C. 6314(a)(2)) DOE prescribes
energy efficiency ratio (EER) as the
cooling mode metric and coefficient of
performance (COP) as the heating mode
metric for SPVUs. 10 CFR 431.96.
Correspondingly, ASHRAE 90.1-2016

only includes minimum efficiency
levels in terms of the full-load metrics
of EER and COP for SPVUs. In contrast,
ASHRAE 90.1-2016 includes minimum
cooling mode efficiency levels for
CUAG:s and for variable refrigerant flow
multi-split air conditioners and heat
pumps in terms of both the full-load
metric EER and the integrated energy
efficiency ratio (IEER), which integrates
the performance of the equipment when
operating at part-load. IEER provides an
indication of seasonal performance by
integrating test results from four
different load points with varying
outdoor conditions and load levels
(lower load for cooler conditions) in
order to represent the equipment’s
average efficiency throughout the
cooling season. ANSI/AHRI 390-2003
includes a part-load metric, integrated
part-load value (IPLV) that integrates
unit performance at each capacity step
provided by the refrigeration system.
However, the IPLV tests are all
conducted at constant outdoor air
conditions of 80 °F dry bulb
temperature and 67 °F wet bulb
temperature. DOE notes that some
manufacturers make representations of
part-load performance of SPVUs in
product literature using IPLV, indicating
a potential value in ratings that integrate
performance of part-load operation.
However, DOE also notes that IPLV was
once used for rating CUACs but has
since been removed from AHRI 340/360
in favor of IEER.

Issue 12: DOE requests comments on
whether DOE should consider adopting
for SPVUs a cooling-mode metric that
integrates part-load performance to
better represent full-season efficiency. If
so, DOE requests comment on whether
a part-load metric such as IEER or the
current IPLV would be appropriate for
SPVUs, and which of these would better
represent actual performance.

DOE is aware that the energy use of
field-installed fans will vary based on
the use of the fan for various functions
(e.g., economizing, ventilation,
filtration, and auxiliary heat).
Consequently, DOE is investigating
whether changes to the SPVU test
procedure are needed to properly
characterize a representative average use
cycle, including changes to more
accurately represent fan energy use in
field applications. DOE also seeks
comment on any anticipated burdens
associated with such potential changes
to the SPVUs test procedure. DOE also
requests information as to the extent
that accounting for the energy use of
fans in commercial equipment such as
SPVUs would be additive of other
existing accountings of fan energy use.
DOE also seeks information as to
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whether accounting for the energy use
of fan operation in SPVUs would alter
measured efficiency, and if so, to what
extent.

Issue 13: DOE seeks information,
including any available data, on how
frequently SPVU supply fans are
operated when there is no demand for
heating or cooling (i.e., for fresh air
ventilation or air circulation/filtration),
and what the typical operating
schedules or duty cycles are for this
function. Additionally, DOE requests
data or information regarding how
frequently auxiliary heating is installed
with SPVUs and whether its operation
is dependent on the supply fan of the
SPVU. DOE requests data or information
regarding how frequently the systems
are used with economizers, how the
economizers are integrated with the
systems, and what control logic is
typically used on the economizers. DOE
further seeks comment as to whether or
what portion of such fan operation is
part of a “‘representative average use
cycle.” DOE also seeks information as to
whether accounting for the energy use
of fan operation in SPVUs would alter
measured efficiency, and if so, to what
extent.

Issue 14: Assuming DOE has authority
to address fans embedded in other
commercial equipment such as SPVUs
(a conclusion the agency has not yet
reached), DOE is interested in receiving
comment and other information on this
topic. DOE requests comment on
whether any of the issues considered in
this section would result in double
regulation of the energy use of fans in
SPVUs, and if so, how.

SPVHPs generally include a defrost
cycle to periodically defrost the outdoor
coil when operating in outdoor ambient
conditions in which frost collects on it
during heating operation. Based on
preliminary DOE review of product
literature, the time between defrost
cycles can be between 30-90 minutes,
and defrost cycle duration may be
roughly 10 minutes. During the defrost
cycle, the SPVHP is consuming energy
but not providing heat, unless it also
energizes auxiliary heat during defrost.
DOE’s test procedure for SPVUs is based
on testing in outdoor air conditions for
which defrost is not necessary (i.e.,

47 °F outdoor air dry-bulb temperature).
Hence, any differences in defrost cycle
performance between different SPVHP
models is not reflected in the heating
mode metric, COP. DOE’s test procedure
for CACs/HPs includes measurement of
average delivered heat and total energy
use, including for defrost cycles, during
operation in outdoor conditions for
which frost forms on the outdoor coil.
In contrast, DOE’s test procedures for

commercial heat pumps do not include
consideration of defrost.

Issue 15: DOE seeks information
regarding the types of buildings most
commonly served by SPVHPs and the
annual heating and cooling loads for
such buildings, including information
or data for SPVHP cooling and heating
seasonal energy use therein. DOE also
seeks information on the impact on
heating mode efficiency associated with
the defrost cycle for SPVHPs, including
impacts associated with the potential
use of resistance heating during defrost.

D. Other Test Procedure Topics

In addition to the issues identified
earlier in this document, DOE welcomes
comment on any other aspect of the
existing test procedure for SPVUs not
already addressed by the specific areas
identified in this document. DOE
particularly seeks information that
would improve the repeatability,
reproducibility, and consumer
representativeness of the test
procedures. DOE also requests
information that would help DOE create
a procedure that would limit
manufacturer test burden through
streamlining or simplifying testing
requirements. Comments regarding the
repeatability and reproducibility are
also welcome. DOE also requests
comment on the benefits and burdens of
adopting any industry based or other
appropriate test procedure, without
modification.

DOE also requests feedback on any
potential amendments to the existing
test procedure that could be considered
to address impacts on manufacturers,
including small businesses. Regarding
the Federal test method, DOE seeks
comment on the degree to which the
DOE test procedure should consider and
be harmonized with the most recent
relevant industry standards for SPVUs
and whether there are any changes to
the Federal test method that would
provide additional benefits to the
public. DOE also requests comment on
the benefits and burdens of adopting
any industry/voluntary consensus-based
or other appropriate test procedure,
without modification. As discussed, the
Federal test procedure for SPVUs
currently incorporates by reference
ANSI/AHRI 390-2003 (omitting section
6.4) and includes additional provisions
to provide the method for an optional
break-in period and to provide
specifications for addressing key
information typically found in the
installation and operation manuals.
Section 6.4 of ANSI/AHRI 390-2003
specifies the maximum deviation of
published efficiency ratings from
measured test results; therefore, this

section is omitted from DOE’s current
test procedure because it conflicts with
DOE’s certification, compliance, and
enforcement regulations at 10 CFR part
429.

Additionally, DOE requests comment
on whether the existing test procedure
limits a manufacturer’s ability to
provide additional features to
consumers of SPVUs. DOE particularly
seeks information on how the test
procedures could be amended to reduce
the cost of new or additional features
and make it more likely that such
features are included on SPVUs.

II1. Submission of Comments

DOE invites all interested parties to
submit in writing by September 4, 2018,
comments and information on matters
addressed in this notice and on other
matters relevant to DOE’s consideration
of an amended test procedure for
SPVACs and SPVHPs. These comments
and information will aid in the
development of a test procedure notice
of proposed rulemaking (NOPR) for
SPVACs and SPVHPs if DOE determines
that an amended test procedure may be
appropriate for this equipment.

Submitting comments via http://
www.regulations.gov. The http://
www.regulations.gov web page will
require you to provide your name and
contact information. Your contact
information will be viewable to DOE
Building Technologies staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment or in any documents
attached to your comment. Any
information that you do not want to be
publicly viewable should not be
included in your comment, nor in any
document attached to your comment.
Persons viewing comments will see only
first and last names, organization
names, correspondence containing
comments, and any documents
submitted with the comments.

Do not submit to http://
www.regulations.gov information for
which disclosure is restricted by statute,
such as trade secrets and commercial or
financial information (hereinafter
referred to as Confidential Business
Information (“CBI”’)). Comments
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submitted through http://
www.regulations.gov cannot be claimed
as CBI. Comments received through the
website will waive any CBI claims for
the information submitted. For
information on submitting CBI, see the
Confidential Business Information
section.

DOE processes submissions made
through http://www.regulations.gov
before posting. Normally, comments
will be posted within a few days of
being submitted. However, if large
volumes of comments are being
processed simultaneously, your
comment may not be viewable for up to
several weeks. Please keep the comment
tracking number that http://
www.regulations.gov provides after you
have successfully uploaded your
comment.

Submitting comments via email, hand
delivery, or mail. Comments and
documents submitted via email, hand
delivery, or mail also will be posted to
http://www.regulations.gov. If you do
not want your personal contact
information to be publicly viewable, do
not include it in your comment or any
accompanying documents. Instead,
provide your contact information in a
cover letter. Include your first and last
names, email address, telephone
number, and optional mailing address.
The cover letter will not be publicly
viewable as long as it does not include
any comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. If you
submit via mail or hand delivery, please
provide all items on a CD, if feasible. It
is not necessary to submit printed
copies. No telefacsimiles (faxes) will be
accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format. Provide documents that are not
secured, written in English, and free of
any defects or viruses. Documents
should not contain special characters or
any form of encryption and, if possible,
they should carry the electronic
signature of the author.

Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to
500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
Pursuant to 10 CFR 1004.11, any person
submitting information that he or she
believes to be confidential and exempt

by law from public disclosure should
submit via email, postal mail, or hand
delivery two well-marked copies: One
copy of the document marked
“confidential” including all the
information believed to be confidential,
and one copy of the document marked
“non-confidential” with the information
believed to be confidential deleted.
Submit these documents via email or on
a CD, if feasible. DOE will make its own
determination about the confidential
status of the information and treat it
according to its determination.

Factors of interest to DOE when
evaluating requests to treat submitted
information as confidential include: (1)
A description of the items, (2) whether
and why such items are customarily
treated as confidential within the
industry, (3) whether the information is
generally known by or available from
other sources, (4) whether the
information has previously been made
available to others without obligation
concerning its confidentiality, (5) an
explanation of the competitive injury to
the submitting person which would
result from public disclosure, (6) when
such information might lose its
confidential character due to the
passage of time, and (7) why disclosure
of the information would be contrary to
the public interest.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

DOE considers public participation to
be a very important part of the process
for developing test procedures and
energy conservation standards. DOE
actively encourages the participation
and interaction of the public during the
comment period in each stage of this
process. Interactions with and between
members of the public provide a
balanced discussion of the issues and
assist DOE in the process. Anyone who
wishes to be added to the DOE mailing
list to receive future notices and
information about this process should
contact Appliance and Equipment
Standards Program staff at (202) 287—
1445 or via email at
ApplianceStandardsQuestions@
ee.doe.gov.

Signed in Washington, DC, on July 12,
2018.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2018-15584 Filed 7-19-18; 8:45 am]
BILLING CODE 6450-01-P

POSTAL SERVICE
39 CFR Part 111

New Mailing Standards for Mailpieces
Containing Liquids: Extension of
Comment Period

AGENCY: Postal Service ™,

ACTION: Proposed rule; extension of
comment period.

SUMMARY: On July 9, 2018, the United
States Postal Service (USPS®) published
a Federal Register proposed rule titled,
“New Mailing Standards for Mailpieces
Containing Liquids.” The USPS has
received several requests to extend the
comment period for this proposed rule
and is, accordingly, extending the
comment period scheduled to close on
August 8, 2018, until September 30,
2018.

DATES: Submit comments on or before
September 30, 2018.

ADDRESSES: Mail or deliver written
comments to the manager, Product
Classification, U.S. Postal Service, 475
L’Enfant Plaza SW, Room 4446,
Washington, DC 20260-5015. If sending
comments by email, include the name
and address of the commenter and send
to ProductClassification@usps.gov, with
a subject line of “New Standards for
Liquids.” Faxed comments are not
accepted.

You may inspect and photocopy all
written comments, by appointment
only, at USPS Headquarters Library, 475
L’Enfant Plaza SW, 11th Floor North,
Washington, DC 20260. These records
are available for review on Monday
through Friday, 9 a.m.—4 p.m., by
calling 202-268-2906.

FOR FURTHER INFORMATION CONTACT:
Direct questions to Wm. Kevin Gunther
at wkgunther@uspis.gov or phone at
(202) 268-7208, or Michelle Lassiter at
michelle.d.lassiter@usps.gov or phone at
(202) 268—2914.

SUPPLEMENTARY INFORMATION: This
document extends the public comment
period for the proposed rule entitled
“New Mailing Standards for Mailpieces
Containing Liquids,” published in the
Federal Register On July 9, 2018. USPS
is extending the comment period to
ensure that the public has sufficient
time to review and comment on the
proposal. USPS is proposing this rule
under the authorities listed in the July
9th document. Further information on
this proposal may be found in the USPS
notice published in the Federal Register
on July 9, 2018 (83 FR 31712).

USPS solicits comments on all aspects
of the proposal and specifically on
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recommendations that reflect industry
best practices for shipping liquids.

Ruth Stevenson,

Attorney, Federal Compliance.

[FR Doc. 2018-15548 Filed 7-19-18; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R02-OAR-2018-0422; FRL-9981—
04—Region 2]

Approval and Promulgation of Air
Quality Implementation Plans; New
York; Determination of Attainment of
the 2008 8-Hour Ozone National
Ambient Air Quality Standard for the
Jamestown, New York Marginal
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to make a
determination that the Jamestown, New
York Marginal Nonattainment Area
(Jamestown Area or Area) has attained
the 2008 8-hour ozone National
Ambient Air Quality Standard
(NAAQS). This proposed determination
is based upon complete, quality-
assured, and certified ambient air
monitoring data that shows the Area has
monitored attainment of the 2008 8-
hour ozone NAAQS for both the 2012—
2014 and 2015-2017 monitoring
periods. This action does not constitute
a redesignation to attainment. The
Jamestown Area will remain
nonattainment for the 2008 8-hour
ozone NAAQS until such time as EPA
determines that the Jamestown Area
meets the Clean Air Act (CAA)
requirements for redesignation to
attainment, including an approved
maintenance plan. This action is being
taken under the CAA.

DATES: Written comments must be
received on or before August 20, 2018.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R02—-OAR-2018-0422 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia

submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Kirk
J. Wieber, (212) 637-3381, or by email
at wieber.kirk@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On March 12, 2008, EPA revised both
the primary and secondary NAAQS for
ozone to a level of 0.075 parts per
million (ppm) (annual fourth-highest
daily maximum 8-hour average
concentration, averaged over three
years) to provide increased protection of
public health and the environment. 73
FR 16436 (March 27, 2008).1 The 2008
ozone NAAQS retains the same general
form and averaging time as the 0.08
ppm NAAQS set in 1997, but is set at
a more protective level. On May 21,
2012 (77 FR 30088), effective July 20,
2012, EPA designated as nonattainment
any area that was violating the 2008 8-
hour ozone NAAQS based on the three
most recent years (2008—2010) of air
monitoring data. The Jamestown Area
(specifically, Chautauqua County) was
designated as a marginal ozone
nonattainment area. See 40 CFR 81.333.

Marginal areas designated in the May
21, 2012 rule are required to attain the
2008 8-hour ozone NAAQS by the
applicable deadline of July 20, 2015. See
40 CFR 51.903. On May 4, 2016, EPA
determined that complete, quality-
assured, and certified air quality
monitoring data from the 2012-2014
monitoring period indicated that the
Jamestown Area attained the 2008 8-
hour ozone NAAQS by that attainment
date. See 81 FR 26697.

Under the provisions of EPA’s ozone
implementation rule (40 CFR 51.918), if
EPA also issues a determination (as it is
proposing to do here) that an area is
attaining the relevant standard through
a rulemaking that includes public notice
and comment (known informally as a
Clean Data Determination), the

1For a detailed explanation of the calculation of
the 3-year 8-hour average, see 40 CFR part 50,
appendix L.

requirements for a State to submit
certain required planning SIPs related to
attainment of the eight-hour NAAQS,
such as attainment demonstrations,
reasonable further progress plans and
contingency measures, shall be
suspended. EPA’s action only suspends
the requirements to submit the SIP
revisions discussed above.2

This suspension remains in effect
until such time, if ever, that EPA (i)
redesignates the area to attainment, at
which time those requirements no
longer apply, or (ii) subsequently
determines that the area has violated the
2008 8-hour ozone NAAQS. Although
these requirements are suspended, if the
State provides these submissions to EPA
for review and approval at any time,
EPA is not precluded from acting upon
them. The determination of attainment
is not equivalent to a redesignation
under section 107(d)(3) of the CAA. The
designation status of the Jamestown
Area will remain nonattainment for the
2008 8-hour ozone NAAQS until such
time as EPA determines that the Area
meets the CAA requirements for
redesignation to attainment, including
an approved maintenance plan.

Additionally, the determination of
attainment is separate from, and does
not influence or otherwise affect, any
future designation determination or
requirements for the Jamestown Area
based on any new or revised ozone
NAAQS, and it remains in effect
regardless of whether EPA designates
this Area as a nonattainment area for
purposes of any new or revised ozone
NAAQS.

II. EPA’s Evaluation

For ozone, an area may be considered
to be attaining the 2008 8-hour ozone
NAAQS if there are no violations, as
determined in accordance with 40 CFR
part 50, based on three complete,
consecutive calendar years of quality-
assured ambient air monitoring data.
Under EPA regulations at 40 CFR part
50, the 2008 8-hour ozone NAAQS is
attained when the 3-year average of the
annual fourth-highest daily maximum 8-
hour average ozone concentrations at an
ozone monitor is less than or equal to
0.075 ppm. See 40 CFR part 50,
appendix P. This 3-year average is
referred to as the design value. When
the design value is less than or equal to

2For more information on the EPA’s Clean Data
Policy, see https://www.epa.gov/ozone-pollution/
redesignation-and-clean-data-policy-cdp for
documents such as the Memorandum from John S.
Seitz, Director, Office of Air Quality Planning and
Standards, “Reasonable Further Progress,
Attainment Demonstration, and Related
Requirements for Ozone Nonattainment Areas
Meeting the Ozone National Ambient Air Quality
Standard” (May 10, 1995).
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0.075 ppm at each monitor within the
area, then the area is attaining the
NAAQS. Also, the data meets the
regulatory completeness requirement
when the average percent of days with
valid ambient monitoring data is greater
than or equal to 90 percent (%), and no
single year has less than 75% data
completeness as determined in
appendix P of 40 CFR part 50. The data
must be collected and quality-assured in
accordance with 40 CFR part 58, and

recorded in the EPA Air Quality System
(AQS).

EPA has reviewed the complete,
quality-assured, and certified ozone
ambient air monitoring data for the
monitoring periods for both 2012-2014
and 2015—-2017 for the Jamestown Area.
For both monitoring periods, the design
values for the Jamestown monitor in
Chautauqua County are less than or
equal to 0.075 ppm, and the monitor
meets the data completeness

requirements (see Table 1). Based on the
2012-2014 data from the AQS database
and consistent with the requirements
contained in 40 CFR part 50, EPA has
concluded that this Area attained the
2008 8-hour ozone NAAQS. In addition,
complete, quality-assured, and certified
data through the 2017 ozone season
demonstrate that the area continues to
attain the standard.

TABLE 1—JAMESTOWN AREA 2008 8-HOUR OzONE DESIGN VALUES

_ 2012-2014 2%@;58;4 2015-2017 29\1\/5e_r§8;7
County Site ID Des(|gnn\1/;alue percent data Des(ngng;’:llue percent data
PP completeness PP completeness
ChautaUQUA ....ceveeieieieie et 36-013-0006 0.071 97 0.068 96

The data in Table 1 are available in
EPA’s AQS database. The AQS report
with this data is available in the docket
for this rulemaking under docket
number EPA-R02-OAR-2018-0422 and
available online at www.regulations.gov,
docket number EPA-R02—-OAR-2018—
0422.

III. Proposed Action

EPA is proposing to make a
determination that the Jamestown Area
has attained the 2008 8-hour ozone
NAAQS. This proposed determination
(informally known as a Clean Data
Determination) is based upon complete,
quality assured, and certified ambient
air monitoring data that show the
Jamestown Area has monitored
attainment of the 2008 8-hour ozone
NAAQS for the 2012-2014 and 2015—
2017 monitoring periods. Complete and
quality assured and certified data for
these periods demonstrate that the area
continues to attain the standard during
both time periods. As provided in 40
CFR 51.918, if EPA’s determination that
this area has attained the 8-hour ozone
standard is made final, it would
suspend the requirements under CAA
section 182(b)(1) for submission of a
reasonable further progress plan and
ozone attainment demonstration. In
addition, such a final determination
would mean the requirements of CAA
section 172(c)(9) concerning submission
of contingency measures and any other
planning SIP relating to attainment of
the 2008 8-hour ozone NAAQS shall be
suspended for so long as the Jamestown
Area continues to attain the 2008 8-hour
ozone NAAQS. Although these
requirements would be suspended, EPA
would not be precluded from acting
upon these elements at any time if

submitted to EPA for review and
approval.

Finalizing this determination would
not constitute a redesignation of the
Jamestown Area to attainment for the
2008 8-hour ozone NAAQS under CAA
section 107(d)(3). This proposed
determination of attainment also does
not involve approving any maintenance
plan for the Jamestown Area and does
not determine that the Jamestown Area
has met all the requirements for
redesignation under the CAA, including
that the attainment be due to permanent
and enforceable measures. Therefore,
the designation status of the Jamestown
Area will remain nonattainment for the
2008 8-hour ozone NAAQS until such
time as EPA takes final rulemaking
action to determine that such Area
meets the CAA requirements for
redesignation to attainment. EPA is
soliciting public comments on the
issues discussed in this document.
These comments will be considered
before taking final action.

IV. Statutory and Executive Order
Reviews

This action proposes to make an
attainment determination based on air
quality data and would, if finalized,
result in the suspension of certain
Federal requirements and would not
impose any additional requirements.
For that reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
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specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen oxides, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 3, 2018.
Peter D. Lopez,
Regional Administrator, Region 2.
[FR Doc. 2018-15623 Filed 7—20-18; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-1989-0011; FRL—9981-
00—Region 1]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Deletion
of the Union Chemical Co., Inc.
Superfund Site

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule; notice of intent.

SUMMARY: The Environmental Protection
Agency (EPA) Region 1 is issuing a
Notice of Intent to Delete the Union
Chemical Co., Inc. Superfund Site (Site)
located in South Hope, Maine, from the
National Priorities List (NPL) and
requests public comments on this
proposed action. The NPL, promulgated
pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). The EPA and
the State of Maine, through the
Department of Environmental Protection
(MEDEP), have determined that all
appropriate response actions under
CERCLA, other than operation and
maintenance, monitoring and Five-Year
Reviews, have been completed.
However, this deletion does not
preclude future actions under
Superfund.

DATES: Comments must be received by
August 20, 2018.
ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-1989-0011, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting

comments. Once submitted, comments

cannot be edited or removed from

Regulations.gov. The EPA may publish

any comment received to its public

docket. Do not submit electronically any
information you consider to be

Confidential Business Information (CBI)

or other information whose disclosure is

restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.

The written comment is considered the

official comment and should include

discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full

EPA public comment policy,

information about CBI or multimedia

submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

e Email: connelly.terry@epa.gov or
purnell. zanetta@epa.gov.

o Mail:

Terrence Connelly, U.S. EPA, 5 Post
Office Square, Suite 100, Mail Code
OSSR 07-1, Boston, MA 02109-3912

ZaNetta Purnell, U.S. EPA, 5 Post Office
Square, Suite 100, Mail Code OSSR
01-1, Boston, MA 02109-3912
Hand delivery: U.S. EPA, 5 Post Office

Square, Suite 100, Boston, MA. Such

deliveries are only accepted during the

Docket’s normal hours of operation, and

special arrangements should be made

for deliveries of boxed information.
Instructions: Direct your comments to

Docket ID no. EPA-HQ-SFUND-1989—

0011. EPA’s policy is that all comments

received will be included in the public

docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business

Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit information that you

consider to be CBI or otherwise

protected through http://
www.regulations.gov or email. The
http://www.regulations.gov website is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.

If you send an email comment directly

to EPA without going through http://

www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and

made available on the internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in the
hard copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at:

U.S. EPA Region 1, Superfund
Records Center, 5 Post Office Square,
Suite 100, Boston, MA 02109, Phone:
617-918-1440, Monday- Friday: 9:00
a.m.—5:00 p.m., Saturday and Sunday—
Closed.

FOR FURTHER INFORMATION CONTACT:
Terrence Connelly, Remedial Project
Manager, U.S. Environmental Protection
Agency, Region 1, Mail Code OSSR 07—
1, 5 Post Office Square, Boston, MA
02109-3912, (617) 918-1373, email
connelly.terry@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Introduction

II. NPL Deletion Criteria
III. Deletion Procedures
IV. Basis for Site Deletion

1. Introduction

EPA Region 1 announces its intent to
delete the Union Chemical Co., Inc
Superfund Site (Site) from the National
Priorities List (NPL) and requests public
comment on this proposed action. The
NPL constitutes Appendix B of 40 CFR
part 300 which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) of 1980, as amended.
EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the
environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substance Superfund
(Fund). As described in 40 CFR
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300.425(e)(3) of the NCP, sites deleted
from the NPL remain eligible for Fund-
financed remedial actions if future
conditions warrant such actions.

EPA will accept comments on the
proposal to delete this site for thirty (30)
days after publication of this document
in the Federal Register.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the Site and demonstrates
how it meets the deletion criteria.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the State, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. all appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

iii. the remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Pursuant to CERCLA section 121(c)
and the NCP, EPA conducts Five-Year
Reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above
levels that allow for unlimited use and
unrestricted exposure. EPA conducts
such Five-Year Reviews even if a site is
deleted from the NPL. EPA may initiate
further action to ensure continued
protectiveness at a deleted site if new
information becomes available that
indicates it is appropriate. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system.

II1. Deletion Procedures

The following procedures apply to
deletion of the Site:

(1) EPA consulted with the State
before developing this Notice of Intent
to Delete.

(2) EPA has provided the State 30
working days for review of this notice
prior to publication of it today

(3) In accordance with the criteria
discussed above, EPA has determined
that no further response is appropriate;

(4) The State of Maine, through its
Department of Environmental Protection
(MEDEP), has concurred with deletion
of the Site from the NPL.

(5) Concurrently with the publication
of this Notice of Intent to Delete in the
Federal Register, a notice is being
published in a major local newspaper,
the Bangor Daily News. The newspaper
notice announces the 30-day public
comment period concerning the Notice
of Intent to Delete the Site from the
NPL.

(6) The EPA placed copies of
documents supporting the proposed
deletion in the deletion docket and
made these items available for public
inspection and copying at the Site
information repository identified above.

If comments are received within the
30-day public comment period on this
document, EPA will evaluate and
respond appropriately to the comments
before making a final decision to delete.
If necessary, EPA will prepare a
Responsiveness Summary to address
any significant public comments
received. After the public comment
period, if EPA determines it is still
appropriate to delete the Site, the
Regional Administrator will publish a
final Notice of Deletion in the Federal
Register. Public notices, public
submissions and copies of the
Responsiveness Summary, if prepared,
will be made available to interested
parties and in the Site information
repository listed above.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting the Site
from the NPL:

Site Background and History

The Union Chemical Co., Inc.
Superfund Site, CERCLIS ID:
MEDO042143883, is located in South
Hope, Knox County, Maine, on the
south side of Route 17 in a rural
residential area. The Site is bounded by
Quiggle Brook, a southerly flowing

stream, on the east and southeast, by
undeveloped forested land to the south
and southwest and a vacant residential
lot to the west.

Union Chemical Company began
operations in 1967, as a paint stripping
and solvent manufacturing business.
Initially, patented solvents were
manufactured and utilized on the
premises, and distributed nationally.
The Company expanded operations to
include the recycling of used stripping
compounds and solvents from other
businesses. Operations were further
expanded in 1982 to include a full-
scale, fluidized-bed incinerator to treat
waste solvents and other compounds.
Operations ceased in 1985.

The risk assessment conducted during
EPA’s Remedial Investigation indicated
that there would be unacceptable
carcinogenic and non-carcinogenic risks
from future ingestion of the
groundwater at the Site due to
concentrations of contaminants.

On June 24, 1988, EPA proposed the
Site for listing on the NPL and on
October 4, 1989, listing on the NPL was
finalized. The Federal Register citations
for these notices are FR Vol. 53, No. 122,
23978-23986 and FR Vol. 54, No. 191,
41015-41025, respectively.

MEDEP closed the hazardous waste
treatment operations at the Site in June
1984. At that time approximately 2,000—
2,500 55-gallon drums and 30 liquid
storage tanks were present at the Site.
These drums, their contents, and the
contents of the storage tanks were
removed by EPA and MEDEP by the end
of November 1984.

At present, contamination remains in
the groundwater at the Site that EPA,
with consent from MEDEP, determined
in 2013 to be technically impracticable
to restore. In 2017, a Declaration of
Environmental Covenant, which among
other things, prohibits the use of
groundwater, was recorded in the chain
of title for the properties comprising the
Site. This deed restriction limits how
the Site can be redeveloped.

Remedial Investigation and Feasibility
Study (RI/FS)

The scope of the Remedial
Investigation was comprehensive,
evaluating the nature and extent of
contamination in the facility’s buildings
and underlying soils, unsaturated and
saturated soils on the rest of the
property, in groundwater in the
overburden soils and in bedrock, and in
surface water. Additionally, the
Remedial Investigation collected soil
samples from nearby properties to
identify potential airborne
contamination which may have
occurred as a result of Union Chemical
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Company’s past operation of the Site’s
hazardous waste incinerator.

The Feasibility Study screened seven
on-site soil remedial alternatives, six
alternatives for groundwater and surface
water, five alternatives for the facilities,
and two alternatives for off-site soils.
All but one on-site soil alternative was
retained for detailed analysis. The on-
site soil alternatives analyzed in detail
included No-Action; Limited Action;
Site Capping; Soil Excavation and Low-
Temperature Thermal Aeration
Treatment; In-Situ Soil Aeration; and
Soil Excavation and High-Temperature
Thermal Treatment. The groundwater
and surface water alternatives analyzed
in detail included No-Action; Limited
Action; Groundwater Extraction with
On-Site Treatment and Discharge to
Quiggle Brook; Vacuum-Enhanced
Groundwater Extraction with On-Site
Treatment and Discharge to Quiggle
Brook; Groundwater Extraction with
On-Site Treatment and Reinjection; and
Vacuum-Enhanced Groundwater
Extraction with On-Site Treatment and
Reinjection. The five alternatives for the
facilities included No-Action; Limited
Action; Facilities Decontamination only;
Facilities Decontamination and
Demolition; and Facilities Demolition
and Disposal without Decontamination.
The two off-site soil alternatives were
No Action and Limited Action.

Selected Remedy

In the 1990 Record of Decision (ROD)
EPA selected a remedy that specified
decontamination and demolition of
facilities with off-site disposal of debris;
soil excavation with on-site low-
temperature thermal aeration; vacuum-
enhanced groundwater extraction, on-
site treatment, and discharge of treated
groundwater to Quiggle Brook with
institutional controls; and limited action
for off-site soils.

The Remedial Investigation identified
eight Remedial Action Objectives:

1. Prevent further leaching and
migration into the groundwater of
contaminants in the soils on the Site, by
removal and treatment of contaminants
above specific concentrations
throughout the Site.

2. Provide rapid restoration of the
contaminated groundwater throughout
the Site, to concentrations that will
protect current and future users, as well
as natural resources (i.e., wildlife) that
come into contact with the
contaminants contained within the
groundwater.

3. Protect off-site groundwater and
surface waters (particularly Quiggle
Brook) by preventing further migration
of the contaminated on-site
groundwater.

4. Prevent ingestion or absorption of
contaminants (particularly dioxins)
contained within the incinerator
equipment remaining on the Site.

5. Prevent inhalation of friable
asbestos from the Still Building.

6. Remove all existing structures
located on the Site to allow for the
cleanup of contaminated soils found
throughout the Site.

7. Remove all other contaminated
materials from the facilities so that the
Site will be suitable for all potential
future uses.

8. Further evaluate and, if necessary,
minimize and/or mitigate any potential
risks to public health and the
environment from potential soil impacts
due to contaminants which were
previously emitted from the Union
Chemical Company incinerator.

In 1992, EPA entered into a Consent
Decree with certain Settling Defendants
to conduct Remedial Design and
Remedial Action at the Site under EPA
oversight.

The remedy selected in the 1990 ROD
was modified in 1994, 1997, and 2001
by three Explanations of Significant
Differences (ESD) and in 2013 by a ROD
Amendment. In June 1994 EPA
approved a request from the Settling
Defendants to change the soil cleanup
technology from low-temperature
thermal aeration to soil vapor extraction
(SVE) with hot air injection. In addition
to the change in technology, EPA also
set a deadline of five years for achieving
the soil cleanup standards.

EPA issued a second ESD for the Site
in September 1997 that modified the
remedy for off-site soils. The 1997 ESD
changed the length of time specified in
the ROD for meteorological data
collection from five years to three years,
thus moving forward the timeframe for
collection of off-site soil samples to
determine whether the operations of the
Union Chemical Company incinerator
resulted in deposition of contaminants
off-site.

A third ESD was issued in September
2001 that documented a change in the
technical approach for treatment of
contaminated groundwater and changed
the location for discharge of treated
groundwater. Three innovative in situ
addition treatment technologies, (i.e.,
potassium and sodium permanganate,
concentrated hydrogen peroxide, and
molasses and sodium lactate) were
injected into groundwater in specific
portions of the Site to treat
contaminated groundwater. With fewer
extraction wells needed to control
contaminant migration, discharge of
treated water changed from surface
water discharge to reinjection into the

ground upgradient of the extraction
wells.

In November 2013, EPA issued a ROD
Amendment in which it waived
groundwater cleanup levels due to
technical impracticability. The ROD
Amendment was necessary because (1)
the original groundwater remedy had
reached the limits of its effectiveness,
(2) the three innovative in situ
technologies had proven unsuccessful
in attaining the groundwater cleanup
standards, and (3) an evaluation of
cleanup alternatives indicated that no
technology was available for achieving
groundwater cleanup standards in a
reasonable timeframe due to Site-
specific hydrogeological and
contaminant conditions. The ROD
Amendment also adjusted institutional
control requirements for the Site.

Response Actions

In October 1993 EPA approved the
Facilities Remedial Design, and the
decontamination and demolition of
facilities and off-site disposal of debris
was completed in the spring of 1994.

Beginning in 1994 and continuing
into 1996, on-site meteorological data
was collected to support the off-site
soils component of the ROD. In October
1996 EPA and the Settling Defendants
performed joint off-site soil
investigation and in September 1997
EPA issued an ESD documenting no
further action was necessary for the off-
site soils.

In April 1995 EPA approved the SVE
and groundwater Remedial Design.
Construction included 28 SVE wells, 94
hot air injection points, 33 groundwater
extraction wells, and the integrated
treatment system and was completed in
December 1995. Both systems began
operation in January 1996. In April 1997
EPA and MEDEP performed a final
inspection for both systems and
declared that the remedy was
operational and functional.

The rate of mass removal of VOCs
decreased dramatically between 1996
and 1999 using the groundwater
extraction system, indicating that the
extraction system was becoming less
efficient due to the Site-specific
hydrogeologic and chemical limitations.
EPA and MEDEP approved the Settling
Defendants’ request to employ
innovative in situ technologies to
enhance the reduction of contaminant
concentrations. The first technology
involved the injection of permanganate.
As a strong oxidizer, the permanganate
was expected to accelerate the
destruction of dissolved chlorinated
VOCs. A potassium permanganate pilot
study was completed in October 1997.
Based on the results of that study,
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potassium and sodium permanganate
were used on an expanded basis in the
summers of 1998, 1999, and 2000 in an
attempt to achieve further reductions in
VOC concentrations.

The second in situ approach was
carried out in June 2000 with the
injection of 5% hydrogen peroxide
solution into injection well P—17. This
well was selected as it is in the central
area of the source area where the highest
VOC concentrations had been detected.
Due to the low capacity of P-17 and
concerns about the integrity of the
mixing tank, EPA decided to discharge
the remaining solution to several
additional wells located immediately
adjacent to well P-17. Comparison of
baseline sampling results to four-week
post addition results revealed VOC
concentrations rebounded to their
baseline levels, indicating that the VOC
reductions initially achieved were short-
term and not sustained.

Given the relative short half-lives of
permanganate and hydrogen peroxide,
carbon sources in the form of molasses
and sodium lactate were added in
August and November 2001 to create a
reducing environment to enhance
degradation of chlorinated ethane
compounds by reductive
dechlorination. Lactate addition was
carried out again in August 2002.

Cleanup Levels

After EPA and MEDEP approval in
March 1998, the Settling Defendants’
operation of the SVE system and hot air
injection was discontinued to allow the
soils to return to equilibrium prior to
the closure-sampling program. Closure
sampling was completed in the fall of
1998. Statistical analysis of the data by
three groups working independently
indicated that the soils had been
cleaned up to below the ROD-specified
cleanup levels.

Post-ROD groundwater and surface
water monitoring began in the summer
of 1992. The monitoring well network
includes wells in the source area, in
areas with the highest groundwater
concentrations, and perimeter wells,
near the downgradient boundaries of
previously detectable concentrations.
The monitoring leading up to the 2007
Five-Year Review did not show any
concentration increases in the perimeter
wells, indicating that the plume had not
expanded since the extraction system
was deactivated in 2000. Subsequent
monitoring has confirmed that the
plume has stabilized, yet remains above
the ROD-established performance
standards. Consequently, EPA issued
the ROD Amendment in 2013 that
included a Technical Impracticability
waiver recognizing groundwater

performance standards would not be
attained in a reasonable timeframe
because of Site geology, hydrology, and
characteristics of the contaminants.
Long-term groundwater monitoring will
continue to be performed to ensure that
the plume is stable and not migrating
out of a designated Technical
Impracticability Zone, which reaches
the Site property boundaries except for
the upgradient northwest corner of the
Site.

Operation and Maintenance

The Operation and Maintenance
(O&M) activities associated with the Site
have been periodically updated as the
on-site soil component was completed
and again when active groundwater
restoration ceased. O&M activities now
consist of annual inspections, long-term
monitoring of groundwater and surface
water every other year, and ongoing
decommissioning of the treatment
building and redundant monitoring
wells. These activities are outlined in
bi-annual work plans that are submitted
and implemented after EPA and MEDEP
review and approval.

Following acceptance of the soil
closure sampling results, unused wells
and piping were decommissioned in
accordance with the O&M Plan.

The extraction system has been
deactivated. The effluent discharge line
from the treatment building was flushed
out, then disconnected below the
ground surface and grouted. The
external piping from the groundwater
extraction wells was removed, and
groups of extraction wells were
decommissioned in 2005, 2006, and
2010.

The 1990 ROD and 2013 ROD
Amendment required the
implementation of institutional controls
for the Site Property and nearby
properties to protect human health and
the environment. On August 2, 2017,
MEDEDP recorded a Declaration of
Environmental Covenant in the chain of
title for the two lots comprising the Site
(collectively, Site Property) at the Knox
County Registry of Deeds (Volume 5192,
Page 306). Pursuant to Maine’s Uniform
Environmental Covenants Act, MEDEP,
as the receiver of the Site Property
pursuant to a 1986 court order, granted
the property rights under the
Declaration of Environmental Covenant
to itself, and will also serve as the
holder of these property interests. EPA
has third party rights of enforcement
under the instrument. Among other
things, the Declaration of Environmental
Covenant: (1) Prohibits the extraction of
groundwater; (2) prohibits the
destruction, obstruction, tampering, or
disruption of wells; (3) prohibits the

discharge or injection of liquids to the
subsurface; (4) prohibits the
accumulation, storage, or stockpiling of
wastes, as defined in Maine Solid Waste
Management Rules, Chapter 400, and
operation of a junkyard or automotive
scrapyard, as defined in 30 M.R.S.

§ 3752; (5) requires a sub-slab vapor
barrier and ventilation system or a sub-
slab depressurization system for any
constructed buildings, and (6) provides
for EPA and MEDEP access to the Site
Property.

In addition to institutional controls
for the Site Property, the 1990 ROD also
identified a number of institutional
controls that could be taken for
properties beyond the Site Property.
These controls included a restriction on
the use of groundwater from existing
bedrock wells that are hydraulically
connected to the Site, specifically the
well on Town of Hope’s Tax Map 8 Lot
45, and advisory controls (e.g., well
advisories) on surrounding properties.

The Settling Defendants entered into
a Lease and Indenture Agreement with
the owners of Map 8 Lot 45 on May 18,
1992 and the State of Maine, acting by
and through MEDEP. This agreement
prohibited the use of the bedrock well
in perpetuity unless released by the
Settling Defendants and MEDEP.

The 2013 ROD Amendment also calls
for environmental deed restrictions or
other mechanisms to limit the use of
properties adjacent to the Site, as
deemed necessary by EPA based on new
information including but not limited to
the development (or installation of
drinking water wells) on properties
adjacent to the Site or movement of the
leading edge of either plume. To date,
EPA has not determined that it is
necessary to implement other land use
restrictions on the properties adjacent to
the Site.

With the recording of the Declaration
of Environmental Covenant, the criteria
for EPA’s Sitewide Ready for
Anticipated Use Government
Performance and Results Act Measure
were complete, and EPA Region 1
signed the Superfund Property Reuse
Evaluation Checklist for Reporting on
August 17, 2017.

Five-Year Review

EPA conducts Five-Year Reviews of
the Site because hazardous substances,
pollutants, or contaminants remain on-
site above levels that allow for
unlimited use and unrestricted
exposure. These reviews are statutory
and four have been completed with the
most recent one completed in
September 2017.

The 2017 Five-Year Review
concluded the remedy currently
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protects human health and the
environment because MEDEP is the
court-appointed receiver of the Site
Property and as such, use of the Site
Property is controlled by MEDEP, there
is no evidence of current exposure,
institutional controls are in place,
access to the Site is assured, and long-
term monitoring continues. The 2017
Five-Year Review identified one issue,
the potential presence of the chemicals
perfluorooctanoic acid (PFOA),
perfluorooctanesulfonic acid (PFOS),
and 1,4-dioxane, and recommended
they be included in an upcoming
monitoring event to determine if these
compounds are associated with the Site.

Pursuant to that Five-Year Review
recommendation, on October 23, 2017,
the Settling Defendants collected
groundwater and surface water samples
for PFOA and PFOS from two
overburden wells, two bedrock wells,
and two surface water locations. The
samples were analyzed via EPA Method
537, Version 1.1. Modified, and QA/QC
review determined that results were of
acceptable quality. Three of the four
wells had concentrations below EPA’s
drinking water advisory level of 70 ng/
L (nanograms per liter or parts per
trillion) for both PFOA and PFOS.

The overburden well with the
exceedance of both PFOA and PFOS is
historically the most contaminated well
in the ongoing long-term Site
monitoring and is located immediately
downgradient of the former facility’s
discharge trench. The other overburden
well and the two bedrock wells are
located 150—450 feet farther
downgradient from the well with the
exceedance (and for the bedrock wells,
the property boundary is another 200
feet or more downgradient beyond
them). All the wells are within the
Technical Impracticability Zone created
under the 2013 ROD Amendment.

In the two surface water samples
collected from Quiggle Brook, PFOS and
PFOA were not individually detected at
concentrations exceeding the method
detection limit of 1.0 ng/L but had
estimated PFOA concentrations at the
instrument detection limit of 1.0 ng/L at
the location upstream of the Site and 0.8
ng/L at the long-term surface water
monitoring location. There is no EPA
advisory level for surface water. Maine
Center for Disease Control has
established a surface water advisory
level of 170 ng/L based on recreational
exposure (swimming and wading) and
these sample results are below that
surface water advisory level.

In 2010, 1,4-dioxane was added to the
monitoring program. Due to the elevated
levels of other compounds in eight of
the ten wells in the monitoring program,

the samples were diluted for analysis
and correspondingly, the Reported
Detection Limits (RDL) were raised.
Consequently, the 1,4-dioxane levels
were reported as below the specific
reporting limit, ranging from <20 ppb to
<2,000 ppb. However, in the four
monitoring events, 2010, 2012, 2014,
and 2016, as the RDL has dropped in
five of the eight wells, 1,4-dioxane
remained below the reporting limit. Of
the two wells where 1,4-dio+xane has
been detected, the concentrations have
decreased so that the latest results are
now also below their respective
reporting limits of <20 and <100 ppb.
There is no Maximum Contaminant
Level standard for 1,4-dioxane nor was
1,4-dioxane included the 1992 Maine
Maximum Exposure Guidelines (ME
MEGs), which is the Applicable or
Relevant and Appropriate Requirement.
The current, but unpromulgated ME
MEG for 1,4-dioxane is 4 ppb.

With the recent PFAS sampling
indicating one exceedance in four
monitoring wells in the Technical
Impracticability Zone, PFAS will be
added to the long-term monitoring
program coincident with every
monitoring event that precedes a Five-
Year Review.

Community Involvement

There was an established community
group, Hope Committee for a Clean
Environment (HCCE) that was active
during the RI/FS and received support
through an EPA technical assistance
grant. From 1992 through the early
2000s, while Remedial Design and then
active remediation of the on-site soils
and groundwater, and investigation of
the off-site soils were underway, HCCE
met regularly with EPA, MEDEP, and
the Settling Defendants’ Project
Coordinator. With the termination of the
in situ technologies, these meetings
ceased. Communication between HCCE,
EPA, and MEDEP is now primarily
through email. In 2005-2006, EPA
convened meetings with community
members to develop re-use options.

EPA and MEDEP have met frequently
with the Hope Town Administrator and
have periodically updated the Board of
Selectmen. In June 2015, EPA and
MEDEP attended the Town of Hope’s
Annual Meeting. At that meeting, the
Town voted not to assume ownership of
the Site Property should MEDEP’s
receivership of the Site Property end.
The Town reaffirmed this position in an
October 10, 2017 letter to MEDEP.
Beyond these meetings and periodic
communication with HCCE and owners
of a right-of-way easement across the
Site Property, there has been little

participation or involvement from other
members of the local community.

EPA discussed the deletion process
with the Town Administrator and
offered to meet with the Board of
Selectmen if the Town desired a
presentation. Additionally, EPA
contacted the HCCE to inform the group
of EPA’s plan to delete the Site.

Determination That the Site Meets the
Criteria for Deletion in the NCP

Remedial Design and Remedial
Action (RD/RA) activities at the Site
were consistent with the ROD, as
modified by the ESDs and the ROD
Amendment, and consistent with EPA
RD/RA Statements of Work provided to
the Settling Defendants. RA plans for all
phases of construction included a
Quality Assurance Project Plan (QAPP)
dated February 17, 1995 and QAPP
Revision 1, dated September 22, 2001.
The QAPP incorporated all EPA and
Maine quality assurance and quality
control procedures and protocols (where
necessary). All procedures and
protocols were followed for soil,
groundwater, and surface water
sampling during the RA. EPA analytical
methods were used for all validation
and monitoring samples during all RA
activities. EPA has determined that the
analytical results are accurate to the
degree needed to assure satisfactory
execution of the RA, and are consistent
with the ROD and the RD/RA plans and
specifications.

All institutional controls are in place
and currently EPA expects that no
further Superfund response is needed to
protect human health and the
environment, except future Five-Year
Reviews and ongoing long-term
monitoring. O&M activities were agreed
upon by EPA and the Settling
Defendants and are documented in the
October 2006 O&M Manual. These
activities include continuing
decommissioning of redundant wells,
securing the functioning wells, and
maintenance of the soil cap.

This Site meets all the site completion
requirements as specified in OSWER
Directive 9320.2—-09—A-P, Close Out
Procedures for National Priorities List
Sites. All cleanup actions specified in
the ROD, as modified by the ESDs and
ROD Amendment have been
implemented and the implemented
remedy has achieved the degree of
cleanup or protection specified in the
ROD, as modified by the ESDs and ROD
Amendment, for all pathways of
exposure.

Confirmatory groundwater monitoring
and institutional controls provide
further assurance that the Site no longer
poses any threats to human health or the
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environment. The only remaining
activity to be performed are Five-Year
Reviews, monitoring, and O&M
activities described above. A
bibliography of all reports relevant to
the completion of this Site under the
Superfund program is in the
administrative record for this deletion.

List of Subjects in 40 CFR Part 300

Environmental protection, Chemicals,
Hazardous waste, Hazardous
substances, Intergovernmental relations,
Penalties, Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Authority: 33 U.S.C. 1321(d); 42 U.S.C.
9601-9657; E.O. 13626, 77 FR 56749, 3 CFR,
2013 Comp., p. 306; E.O. 12777, 56 FR 54757,
3 CFR, 1991 Comp., p. 351; E.O. 12580, 52
FR 2923, 3 CFR, 1987 Comp., p. 193.

Dated: July 9, 2018.

Alexandra Dunn,

Regional Administrator, Region 1.

[FR Doc. 2018-15622 Filed 7-19-18; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-2005-0011; FRL—9981—
02—Region 1]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Deletion
of the Old Southington Landfill
Superfund Site

AGENCY: U.S. Environmental Protection
Agency (EPA).
ACTION: Proposed rule; notice of intent.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) Region 1 is
issuing a Notice of Intent to Delete the
Old Southington Landfill Superfund
Site (Site) located at Old Turnpike Road,
Southington, Connecticut (CT), from the
National Priorities List (NPL) and
requests public comments on this
proposed action. The NPL was
promulgated pursuant to Section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). The EPA and
the State of Connecticut, through the CT
Department of Energy and
Environmental Protection (CT DEEP),
have determined that all appropriate
response actions under CERCLA, other
than operation and maintenance,
monitoring, and five-year reviews, have
been completed. However, this deletion

does not preclude future actions under

CERCLA.

DATES: Comments must be received by

August 20, 2018.

ADDRESSES: Submit your comments,

identified by Docket ID no. EPA-HQ-

SFUND-2005-0011, by one of the

following methods:

e Online: http://
www.regulations.gov—Follow on-line
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

e Email: silva.almerinda@epa.gov or
Purnell. ZaNetta@epa.gov.

o Mail:

Almerinda Silva, U.S. EPA, Region 1—
New England, 5 Post Office Square,
Suite 100, Mail Code OSSR—-07—4,
Boston, MA 02109-3912

ZaNetta Purnell, U.S. EPA, Region 1—
New England, 5 Post Office Square,
Suite 100, Mail Code OSSR-ORA01—
1, Boston, MA 02109-3912

e Hand delivery: U.S. EPA, Region
1—New England, 5 Post Office Square,
Suite 100, Boston, MA. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-2005—
0011. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you

consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov website is
an ‘“‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in the
hard copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at:

U.S. EPA Region 1—New England,
Superfund Records Center, 5 Post Office
Square, Suite 100, Boston, MA 02109,
Phone: 617-918-1440, Hours: Monday—
Friday: 9:00 a.m.—5:00 p.m., Saturday
and Sunday—Closed.

Southington Public Library, 255 Main
Street, Southington, CT, Phone: 860—
628—0947, Hours: Monday—-Thursday
9:00 a.m.—9:00 p.m., Friday—Saturday
9:00 a.m.—5:00 p.m., and Sunday
Closed.

FOR FURTHER INFORMATION CONTACT:
Almerinda Silva, Remedial Project
Manager, U.S. Environmental Protection
Agency, Region 1—New England
OSRRO07-4, 5 Post Office Square,
Boston, MA 02109-3912, Phone: (617)
918-1246, email silva.almerinda@
epa.gov.

SUPPLEMENTARY INFORMATION:
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I. Introduction

EPA Region 1 announces its intent to
delete the Old Southington Landfill
Superfund Site from the National
Priorities List (NPL) and requests public
comment on this proposed action. The
NPL constitutes Appendix B of 40 CFR
part 300 which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), promulgated
by EPA pursuant to Section 105 of the
Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) of 1980, as amended.
EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the
environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substance Superfund
(Fund). As described in 40 CFR
300.425(e)(3) of the NCP, sites deleted
from the NPL remain eligible for Fund-
financed remedial actions should future
conditions warrant such actions. EPA
will accept comments on the proposal to
delete this site for thirty (30) days after
publication of this document in the
Federal Register.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the Old Southington
Landfill Superfund Site and
demonstrates how it meets the deletion
criteria.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the State, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. all appropriate Fund-financed
response under CERCLA have been
implemented, and no further response
action by responsible parties is
appropriate; or

iii. the remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Pursuant to CERCLA Section 121(c)
and the NCP, EPA conducts five-year
reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above

levels that allow for unlimited use and
unrestricted exposure. EPA conducts
such five-year reviews even if a site is
deleted from the NPL. EPA may initiate
further action to ensure continued
protectiveness at a deleted site if new
information becomes available that
indicates it is appropriate. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the Hazard Ranking
System.

I11. Deletion Procedures

The following procedures apply to
deletion:

(1) EPA consulted with the State
before developing this Notice of Intent
to Delete;

(2) EPA has provided the State 30
working days for review of this notice
prior to publication of it today;

(3) In accordance with the criteria
discussed above, EPA has determined
that no further response is appropriate;

(4) The State has concurred with
deletion of the Site from the NPL;

(5) Concurrently with the publication
of this Notice of Intent to Delete in the
Federal Register, a notice is being
published in a major local newspaper,
The Southington Observer. The
newspaper notice announces the 30-day
public comment period concerning the
Notice of Intent to Delete the Site from
the NPL; and

(6) The EPA placed copies of
documents supporting the proposed
deletion in the deletion docket and
made these items available for public
inspection and copying at the Site
information repositories identified
above.

If comments are received within the
30-day public comment period on this
document, EPA will evaluate and
respond appropriately to the comments
before making a final decision to delete.
If necessary, EPA will prepare a
Responsiveness Summary to address
any significant public comments
received. After the public comment
period, if EPA determines it is still
appropriate to delete the Site, the
Regional Administrator will publish a
final Notice of Deletion in the Federal
Register. Public notices, public
submissions and copies of the
Responsiveness Summary, if prepared,
will be made available to interested
parties and in the Site information
repositories listed above.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.

The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting the Site
from the NPL:

Site Background and History

CERCLIS ID: CTD980670806

The Old Southington Landfill
Superfund Site is in the Town of
Southington, Hartford County,
Connecticut, and is approximately 13
miles southwest of Hartford,
Connecticut. From 1920 to 1967,
residents and area businesses used
portions of the landfill for disposal of
waste materials. During this time frame,
the landfill was known as the Old
Turnpike Landfill. Based upon
historical information, Remedial
Investigation (RI) data, and differences
in ownership between the northern and
southern portion of the Site, it is clear
that the northern and southern portions
of the landfill were used for distinct and
separate purposes. The northern portion
of the landfill was a “stump dump” that
was used for the disposal of wood and
construction debris. The southern
portion of the landfill was used
throughout the period the landfill was
in operation for the co-disposal of
municipal and industrial waste.
Historical information, interviews with
current and past Town employees, and
information contained in public
documents on disposal practices
indicate that for a short period of time
(1964-1967) two areas (SSDA 1 and
SSDA 2) in the southern portion of the
landfill were used for disposal of semi-
solid industrial wastes. In 1967 (or
shortly thereafter), the landfill was
“closed” consisting of: Compacting
disposed material, covering with 2 feet
of clean fill, and seeding for erosion
control.

Between 1973 and 1980, the landfill
property was subdivided and sold for
residential and commercial
development. Several residential and
commercial buildings were built on the
Site and on adjacent areas.

The landfill is located approximately
700 feet southeast of the former
Production Well No. 5, which was
installed in 1965 by the Town of
Southington Water Department and was
used as a public water supply. The
Connecticut Department of Public
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Health and Addiction Services (then the
Department of Health Services) sampled
Well No. 5 on several occasions between
December 1978 and March 1979.
Analyses of the samples indicated the
presence of chlorinated volatile organic
compounds (VOCs). Because of the
detection of 1,1,1-trichloroethane (TCA)
at levels that exceeded State standards,
Well No. 5 was closed in August 1979.
The well has been permanently closed
since that time. A more detailed
description of the Site history can be
found in Section 1 of the Supplemental
Remedial Investigation (SRI) Report
(Kleinfelder, May 2006).

1. History of CERCLA Enforcement
Activities

In February 1980, EPA authorized a
hydrogeologic investigation aimed at
defining the nature and extent of
contamination in groundwater in the
vicinity of Well No. 5. Analysis of
groundwater samples collected from
two monitoring wells installed between
the landfill and Well No. 5 indicated the
presence of VOCs (Warzyn Engineering,
Inc., 1980). In November 1980, the
Connecticut Department of
Environmental Protection (now the CT
DEEP) collected soil samples from a
manhole excavation within the
industrial park located on land that had
previously been part of the landfill.
Analysis of the soil samples indicated
the presence of chlorinated and non-
chlorinated VOCs.

The Old Southington Landfill was
formerly known as the Old Turnpike
Landfill. Based on the above findings
and a hazardous ranking evaluation
performed in 1982, EPA subsequently
proposed the Site be placed on the
National Priorities List (NPL), pursuant
to Section 105(8)(b) of the
Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA), 42 U.S.C. 9605(8)(b). On
September 8, 1983, the Site was
proposed to the NPL (48 FR 40674) and
on September 21, 1984, the Old
Turnpike Landfill was final listed on the
NPL as the Old Southington Landfill
Superfund Site (49 FR 37070). The Site
includes two Operable Units (OUs);
OU1 includes the landfill cap and
permanent relocation of all on-site
homes and businesses; and OU2
includes the groundwater.

In 1987, EPA entered into an
Administrative Order on Consent (AOC)
with three Potentially Responsible
Parties (PRPs) to define the nature and
extent of Site contamination. In 1993,
the PRPs prepared a Remedial
Investigation/Feasibility Study report
(ES&E, 1993) that provided results of the
RI, a Human Health Risk Assessment

(HHRA), an Ecological Risk Assessment
(ERA), and a Feasibility Study (FS). EPA
issued an Addendum to the RI/FS
Report in 1994.

In September 1994, EPA issued the
Interim Remedial Action for Limited
Source Control Record of Decision
(ROD) that addressed the landfill and
included the following major remedy
components and remedy objectives:

¢ Relocation of existing residences
and businesses located on top of the
landfill;

¢ Construction of a synthetic cap over
the landfill to prevent human contact
with contaminated subsurface soils,
stop rainwater infiltration through the
soil to the groundwater, and allow for
the containment and collection of
landfill gas;

e Excavation and consolidation of a
highly contaminated area “hot spot” in
a lined cell underneath the landfill cap;

e Removal of all buildings from the
landfill;

¢ Installation of a soil gas collection
system;

e Performance of long-term operation
and maintenance (O&M);

¢ Performance of long-term
monitoring;

¢ Development and implementation
of institutional controls to ensure the
remedy integrity by controlling future
Site use and access; and

e Five-Year Reviews.

The remedy selected in the 1994 ROD
also required additional groundwater
studies be undertaken concurrent with
the implementation of the cap on the
landfill. In addition, because it was
uncertain if the landfill gas collection
system would be effective and
protective of human health, the 1994
ROD required that an additional
evaluation be conducted.

In 1998, a Consent Decree (CD) was
entered between EPA and
approximately 320 PRPs; two PRPs
became the Performing Settling
Defendants (PSDs) while the remainder
were Contributing Settling Defendants.
Pursuant to the CD, the PSDs were
required to implement the remedy
selected in the 1994 ROD. Construction
of the remedy selected in the 1994 ROD
was completed in 2001. Operation and
maintenance as well as long-term
monitoring are currently being
conducted by the Performing Settling
Defendants (PSDs). Institutional
controls, consisting of Environmental
Land Use Restrictions (ELURSs), were
implemented in 2010 and 2018 for
parcels occupied by the landfill cap.
Five-Year Reviews are being conducted
by EPA. In June 1999, EPA entered into
two additional settlements: One with six
parties and the other with 119 de

minimis parties who all agreed to
contribute to the cost of the remedial
action in the 1994 ROD. Per the 1994
ROD, the PSDs performed the additional
groundwater studies (i.e., a second RI/
FS) to address the remaining issues at
the Site under the 1998 CD.
Accordingly, in 1999, the PSDs initiated
the Supplemental Groundwater
Investigations (SGI) which was
completed in 2006. The 2006 SRI and
the Amended Feasibility Study (AFS),
(EPA, 2006) were completed in June
2006. In September 2006, a Final ROD
was issued to address potential vapor
intrusion risks from contaminants
located in shallow groundwater
(Operable Unit 2 [OU2]).

The 2009 CD required the PSDs to
develop the Remedial Design and
construct the selected remedy for the
2006 ROD. As part of the Remedial
Design, a vapor intrusion groundwater
investigation was completed for two
properties immediately downgradient of
the landfill that determined only vinyl
chloride slightly exceeded a proposed
State groundwater quality commercial/
industrial volatilization criterion.
Institutional controls in the form of
ELURs would be implemented to
prevent construction of new buildings
to prevent future vapor intrusion risks
(LEA, 2014). The ELURs were
completed during 2017.

Remedial Investigation and Feasibility
Study (RI/FS)

1. 1993 Remedial Investigation

Results from the 1993 RI concluded
that the primary sources of groundwater
contamination at the Site are wastes,
including liquid organic solvents and
semi-solid organic sludges, deposited in
the landfill during its operation.
Deposition of limited amounts of metal-
containing wastes has also contributed
to localized areas of elevated levels of
certain metals in groundwater beneath
the landfill.

Overall, the RI results indicated that
industrial-related chemical waste was
deposited primarily in the southern
portion of the landfill. VOCs were
detected in soils at sporadically high
concentrations throughout this portion
of the landfill. VOCs were detected in
shallow, intermediate, and deep
overburden groundwater exceeding the
federal Maximum Contaminant Levels
(MCLs).

Low to moderate concentrations of
several other contaminants, including
semi-volatile organic compounds
(SVOCs) [primarily polycyclic aromatic
hydrocarbons (PAHs])], polychlorinated
biphenyl compounds (PCBs) and some
metals, were also detected. The 1993 RI
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also identified two areas (SSDA 1 and
SSDA 2), where semi-solid industrial
waste materials contaminated with
relatively high levels of VOCs and/or
SVOCs were deposited. EPA determined
that SSDA 1 was to be considered a “hot
spot”” due to contaminants levels being
substantially higher than those found
throughout the landfill, whereas levels
of contamination in SSDA 2 were
consistent with those found throughout
the southern portion of the landfill. Past
records and results also indicated that
the northern portion of the landfill was
primarily used as a dump for stumps
and demolition debris with waste
materials including wood, ash, cinders,
and some brick and asphalt. Moderate
concentrations of PAHs were detected
in soils at certain locations in the
northern portion of the landfill.
Approximately one third of the waste in
the southern portion of the landfill
remains below the water table.

2. 2006 Supplemental Remedial
Investigation (OU2)

The results of the 2006 SRI confirmed
that groundwater flow beneath the
landfill is westerly; however, as
groundwater flows away from the
landfill towards the Quinnipiac River,
the flow becomes northwesterly.
Groundwater present near the Site
includes an overburden aquifer and a
bedrock aquifer. Overall, groundwater
flow was postulated to generally follow
the bedrock topography, flowing along a
west-northwest trending bedrock
trough, with the impact of the bedrock
topography being potentially greater on
the flow in the deeper portions of the
aquifer. Hydrogeologic evaluations also
indicated that the bedrock surface rises
in the western part of the area studied,
pinching out the overburden
groundwater aquifer west of the
Quinnipiac River.

Groundwater migrating westward
from the Site contains dissolved
contaminants derived from the waste
disposed in the southern portion of the
Site, and flows relatively quickly
downward into the deeper overburden
aquifer. This phenomenon appears to be
due to significant differences in the
relatively low permeability of the waste
versus the high permeability of the
underlying sand and gravel layer.
Contaminants are then transported at
depth to the west by regional
groundwater flow. Contaminants from
the northern portions of the landfill
move downward more slowly and
migrate greater distances through the
shallow aquifer immediately west and
northwest of the landfill.

3. 1994 Feasibility Study (OU1)

Using the information gathered from
the 1993 RI, HHRA, and other technical
documents, EPA identified several
source control response objectives to
use in developing alternatives to
prevent or minimize the release of
contaminants from the Site. A
comprehensive evaluation of
containment and management of
contaminated groundwater migration
from the landfill was addressed by the
final response action. A presumptive
remedy for CERCLA municipal landfills
was selected, which consisted primarily
of containment (capping) of the landfill
waste and gas collection/treatment.
Capping of the landfill waste along with
collection of landfill gases, and if
necessary, treatment, was the
presumptive containment remedy
selected in the FS for this Site. In this
FS, the remedy was combined with
other remedial actions that addressed
source control of the landfill wastes.
The presumptive remedy did not
address exposure pathways outside the
source area (landfill) such as
groundwater. The following 2006
Amended Feasibility Study addressed
groundwater.

4. 2006 Amended Feasibility Study
(Ou2)

In 2006, an Amended Feasibility
Study (AFS) developed remedial
alternatives for the remediation of
groundwater, provided a detailed
evaluation on the remedial alternatives,
and performed a comparative analysis of
the two remedial alternatives identified
as (1) Alternative GW-1: No Action, and
(2) Alternative GW-2: Institutional
Controls/Groundwater Monitoring/
Building Ventilation/Vapor Barriers.
Alternative GW—-2 was chosen as the
selected groundwater remedy for the
Site.

Selected Remedies

The September 1994, ROD for the
Interim Remedial Action for Limited
Source Control addressed the following
Remedial Action Objectives (RAOs):

e Minimize the current and future
effects of landfill contaminants on
groundwater quality, specifically,
reducing to a minimum the amount of
precipitation allowed to infiltrate
through the unsaturated waste column
and contaminate the groundwater;

o eliminate potential future risks to
human health through direct contact
with landfill contaminants by
maintaining a physical barrier;

e control surface water run-on, run-
off, and erosion at the Site;

e prevent risks from uncontrolled
landfill gas migration and emissions;

e comply with state and federal
applicable or relevant and appropriate
requirements (ARARs); and

e minimize potential impacts of
implementing the selected limited
source control alternative on adjacent
surface waters and wetlands.

Additional groundwater studies
followed and in September 2006, EPA
issued a ROD for the final selected
remedy that addresses potential risks
from vapor intrusion into buildings
above the shallow VOC plume in
groundwater (2006 ROD). This remedy
addressed the following remedial action
objective (RAQO): Prevent inhalation of
VOCs by occupants of residential/
commercial/industrial buildings
resulting from volatilization of VOCs in
groundwater, in excess of 10 =4 to 10 ~¢
cancer risk, a Hazard Index >1, and/or
comply with applicable or relevant and
appropriate volatilization criteria.

Response Actions

1. 1994 ROD Findings & Remedial
Activities

The remedial action selected in the
1994 ROD (for OU1, the landfill) was
based principally upon EPA’s
Presumptive Remedy for CERCLA
Municipal Landfill Sites, EPA Document
No. 540-F-93-035. (Presumptive
Remedy Guidance) (EPA, 1993). The
1994 ROD addressed all affected media
(i.e., soil, soil gas, surface water, and
sediment) at the landfill, at the adjacent
Black Pond, and at the Unnamed Stream
across Old Turnpike Road west of the
landfill. By July 2001 physical
construction of the OU1 (landfill)
remedy was substantially completed
and the operation and maintenance
(O & M) activities and long-term
monitoring (LTM) had started.

The northern 4-acre portion of the
landfill Site was redeveloped for passive
recreational use. This part of the landfill
is landscaped with trees and shrubs
along its perimeter and abuts Black
Pond. It is regularly mowed by the
Town of Southington (a PSD). There is
a 3-foot high chain link fence that
encircles this part of the landfill along
0Old Turnpike Road to the west and
Rejean Road to the north. The fence has
an opening, which allows for pedestrian
access. People can walk their dogs, sit
and watch the naturally existing
wildlife, and/or take their kayak or
canoe out onto Black Pond. The
southern portion of the landfill is
secured with a 6-foot high chain link
fence and public access is not allowed.
The reason for prohibiting public access
to this part of the landfill is to prevent
potential damage to the low-
permeability cap, which could in turn
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allow rainwater infiltration and direct
contact with highly contaminated
industrial waste.

The 2006 SRI determined that there
were no receptors downgradient of the
Site that could be affected by the plume
and that Site-related groundwater
contaminants of concern (COCs)
downgradient of the Site do not
adversely impact environmental media
other than groundwater. Groundwater
COCs are transported as a narrow plume
in the lower portion of the aquifer,
remain in the lower portion of the
aquifer, with ultimate discharge into the
Quinnipiac River Basin west-northwest
of the Site. The also determined that
non-VOC COGs from the Site in
groundwater do not exceed applicable
regulatory criteria. Based on the SGI’s
hydraulic studies, it was determined
that contaminated groundwater
underlying the landfill does not
discharge into Black Pond or the
unnamed stream and wetlands.

Confirmation of the passive landfill
gas collection system’s effectiveness was
conducted through several means. After
the gas collection system was installed
and the landfill was capped, three
rounds of seasonal vapor data were
collected directly from the landfill gas
vents and a risk assessment was
conducted. The data results indicated
that the gas vents were operating
effectively and there was no risk found
to human health or to the environment.

As part of the 2010 Five-Year Review,
a helium tracer study was conducted in
the northern part of the landfill to
simulate potential landfill gas
migration, low levels of helium were
detected outside the landfill. Therefore,
as a precautionary measure, the PSDs
installed an impermeable vertical gas
barrier trench that extends into the
water table just outside the landfill cap
to prevent possible landfill gas from
migrating off-Site to the northern
neighborhood. The PSDs performed a
similar evaluation of the gas vents data
in the southern portion of the landfill
and found no risk being posed to human
health or the environment. All vents
continue to be periodically checked
through long-term monitoring (LTM)
and O&M programs.

2. 2006 ROD Findings & Remedial
Activities

This ROD memorialized the remedy
to reduce potential risks from the
migration of volatile contaminants to
indoor air within buildings located
above groundwater contamination. The
components of this remedy complement
those in the1994 ROD.

The major components of the 2006
ROD are as follows:

i. Institutional controls, in the form of
Environmental Land Use Restrictions
(ELURs) as defined in Connecticut’s
Remediation Standard Regulations (CT
RSRs) will be placed on properties or
portions of properties where
groundwater Volatile Organic
Compound (VOC) concentrations
exceed the CT RSR volatilization criteria
for residential or commercial/industrial
use, or criteria listed in Table L—1 of the
2006 ROD. Periodic inspections are
required to ensure compliance with the
institutional controls and to ensure
proper notification to EPA and the State,
as necessary.

ii. Building ventilation (sub-slab
depressurization systems or similar
technology) will be used in existing
buildings located over portions of
properties where VOGs in groundwater
exceed the CT RSR’s volatilization
criteria or criteria listed in Table L-1 of
the 2006 ROD to prevent migration of
VOC vapors into buildings. Similarly,
vapor barriers (or similar technology) or
sub-slab depressurization (or similar
technology) will be used to control
vapors in new buildings.

iii. Groundwater monitoring will be
conducted in areas where the potential
for vapor intrusion is a concern. Such
areas include, but are not limited to, the
two parcels that are the initial focus of
this remedial action Chuck & Eddy’s
(C&E) and the Radio Station.
Compliance wells will be installed at
appropriate locations, to collect
groundwater to evaluate long-term
fluctuations in accordance with the
monitoring requirements of the CT RSRs
and other federal requirements to ensure
the protectiveness of the remedy in the
future.

iv. Conduct operation, maintenance,
and monitoring of engineering and
institutional controls to ensure remedial
measures are performing as intended
and continue to protect human health
and the environment in the long-term.

v. Five-year reviews.

The 2006 ROD addresses the threat
presented by vapor intrusion through
engineering controls, institutional
controls, long-term monitoring, and
Five-Year Reviews to prevent potential
exposure to contamination that presents
an unacceptable risk to human health.
Engineering controls (i.e., vapor
mitigation systems) will only be
installed in the future if criteria listed in
Table L—1 of the 2006 ROD are exceeded
and/or if new buildings are constructed
on properties of concern.

In August 2010 further testing was
performed at the Highland Hills
neighborhood and the results confirmed
that there is no vapor intrusion risk to
this neighborhood and thus no further

action is necessary in this area. To
confirm that any groundwater
contamination that far from the landfill
edge would be at depths greater than 15
feet and not pose a vapor intrusion risk,
groundwater samples were collected
sequentially in discrete vertical
intervals and analyzed and compared to
criteria presented in Table L—1 of the
2006 ROD. Groundwater samples from
two consecutive 1 foot intervals and
subsequently every 5 feet down to 60
feet were collected and analyzed. There
were no exceedances of any of the
volatilization criteria in the upper 30
feet of the aquifer. These results confirm
the conceptual Site model that there is
no vapor intrusion pathway in
groundwater below the Highland Hills
subdivision and therefore no vapor
intrusion risk.

An investigation was conducted by
the PSDs with EPA oversight in 2011 to
confirm that the Site’s groundwater
plume was not migrating towards the
portion of the aquifer classified by the
State as GA [potable], situated to the
south and southwest of the landfill. The
investigation results demonstrated that
the groundwater that is moving through
the Landfill moves in a west/northwest
direction, which continues to support
the conceptual Site model for
groundwater flow and contaminant
transport. Thus, the Site groundwater
plume does not flow toward or impact
the GA aquifer. A more detailed
description of this investigation and
findings can be found in the GA
Boundary Investigation Report (LEA,
September 2011).

A Vapor Intrusion Groundwater
Investigation was performed by the
PSDs during 2011 to assess the potential
for vapor intrusion at the C&E’s
Property, the Radio Station Property,
and at two locations along Nunzio Drive
and Barbara Lane (located southwest of
the Site). Soil boreholes were advanced
at select locations and monitoring wells
were installed. Soil and groundwater
samples were collected from these
locations for analysis. Soil vapor probes
were installed in occupied structures at
the C&E’s Property and the Radio
Station Property. Four quarterly rounds
of soil vapor and groundwater samples
were collected from June 2010 through
September 2011. Only vinyl chloride
was identified as slightly exceeding the
criteria presented in Table L—1 of the
2006 ROD. No VOCs were detected at
concentrations exceeding the State RSRs
for soil vapor (LEA, 2014). Therefore,
construction of remedial vapor
mitigation systems for existing
structures at the C&E’s Property and the
Radio Station Property identified in the
2006 ROD was unnecessary. However, a
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passive vapor barrier was installed
under the concrete slab for a new
structure built in 2010 at the C&E’s
Property.

Residents and businesses have been
permanently relocated from the landfill.
The landfill has been properly capped
and a soil gas collection system and
impermeable gas barrier have been
installed at the landfill. Therefore, there
is no risk to human health or the
environment from coming in contact
with the landfill soil or landfill gas. In
addition, everyone who lives or works
in the area over the groundwater plume
is connected to a municipal water
supply, and so there is no ingestion or
dermal contact with the contaminated
groundwater. The route of potential
exposure to human health is through
vapor intrusion in the shallow
groundwater that could potentially
migrate into buildings. The 2006
remedy addresses this issue through
long-term monitoring and
implementation of vapor intrusion
engineering controls and institutional
controls. The components of 1994 and
the 2006 remedies are functioning
effectively as designed.

Cleanup Levels

Attainment of Groundwater
Restoration Cleanup Levels is not a
Remedial Action Objective at this Site.
The final groundwater remedy is not
designed to clean up or restore
groundwater but to address potential
risks from vapor intrusion into
buildings located above shallow
groundwater contaminated from the Site
(EPA, 2006).

Operation and Maintenance

There is an ongoing O&M program
instituted for the 1994 remedy that
includes landfill cover maintenance,
cap effectiveness monitoring
(groundwater monitoring and gas vent
monitoring), and landfill inspection. An
Operation and Maintenance Plan was
prepared in 2001 that details the
inspections, maintenance, and
monitoring activities (CRA, 2001). An
inspection plan was developed to
ensure integrity of the cover system.
Routine inspections of the Site include
observing and recording the height of
grass cover and areas of settlement and/
or ponding. A security inspection that
includes a fence perimeter inspection
and a visual inspection of trespasser or
disturbance activity is also conducted
periodically. The PSDs’ contractor
performs the cap effectiveness
monitoring, inspections, non-routine
maintenance. One PSD (Town of
Southington) performs the soil cover

maintenance on a routine basis (removal
of debris and grass cutting).

For the 2006 remedy, it was
determined that no sub-slab vapor
mitigation system was required for
either the existing C&E property or the
Radio Station buildings. However, as a
preventative measure any new
construction of new buildings or
additions to existing buildings would
require sub-slab and/or engineering
vapor intrusion mitigation measures. In
2010, a pre-fabricated building was
constructed at the C&E property with
the placement of a passive vapor barrier.
This barrier was installed under the
direction of the C&E property owner
without EPA or CT DEEP oversight. As
aresult, in 2011 a second geomembrane
was proposed for installation under the
concrete slab as a passive vapor
intrusion barrier. EPA and CT DEEP
reviewed and approved the design. The
installation with oversight, was
approved by EPA and CT DEEP. A
Vapor Intrusion Inspection Plan (VIIP)
was developed by LEA in March 2018
that specifies inspection frequency on a
biennial basis with mitigation steps as
necessary. The VIIP is included in
Appendix N of the Remedial Action
Completion Report (LEA, 2018).

Institutional Controls Implemented

Institutional controls have been
implemented for properties that
comprise the Site and two properties
located downgradient of the capped
landfill to prevent consumption of
groundwater, prevent activities that
would compromise the integrity of the
landfill cap, and restrict construction of
structures over contaminated
groundwater that exceed state
groundwater standards with regard to
preventing vapor intrusion exposures.
These institutional controls address the
requirements of both the 1994 and 2006
RODs. The institutional controls are
environmental restrictions in the forms
of “Declarations of Land Use Restrictive
Covenants or “Declarations of
Environmental Land Use Restrictions
(ELURs)”.

The September 14, 2010 ELURs were
executed by the Town of Southington
for the three Town-owned parcels
located in the northern area of the
capped landfill. In the ELURs, the Town
agreed to: (1) Place notice of the
restrictions on the deed, title, or other
instrument and have it continue into
perpetuity; (2) prohibit any use of any
portion of the property that will disturb
any of the remedial measures (except for
maintenance and repair upon prior
approval by EPA); (3) prohibit any
activities that could result in exposure
to contaminants in the subsurface soils

and groundwater; (4) prohibit any future
residential and commercial
development on the property; (5)
prohibit use or consumption of
contaminated groundwater underlying
the property; and (6) grant access to
EPA, including its contractors, and the
State for the purpose of conducting any
activity related to the CDs. Finally, EPA,
the State, and/or the PSDs have the right
to enforce the ELURs. The April 9, 2018
ELURs were implemented for one
Town-owned parcel located in the
southern area of the capped landfill,
which has the same restrictions as the
September 14, 2010 ELURs.

In September 17, 2015 ELURs were
implemented by the CT DEEP for the
remaining 9 state-owned parcels of the
landfill. These ELURs have the same six
restrictions as those described in the
September 14, 2010 ELURs, plus an
additional restriction that requires any
new structure to be constructed in
accordance to a plan approved by EPA
that minimizes the risk of inhalation of
contaminants. In addition, this ELUR
indicates EPA and/or the PSDs have the
right to enforce the restriction.

The April 19, 2017 ELUR was
recorded by the owners of the Radio
Station Property. In this ELUR, the
owners agreed to: (1) Restrict the
construction of a building over
groundwater at the Subject Area where
volatile organic compounds
concentrations exceed the RCSA Section
22a—133k—1(75) Volatilization Criteria
(unless a release is obtained from the CT
DEEP); (2) allow no action or inaction
which would allow a risk of pollutant
migration, or potential hazard to human
health or the environment; or result in
the disturbance of structural integrity of
engineering controls used to contain
pollutants or limit human exposure; (3)
in the event of an emergency, notify the
CT DEEP, implement measures to limit
actual or potential risks to human health
and the environment, implement a plan
to ensure restoration of the property to
conditions prior to the emergency; (4)
not allow alterations to the property
inconsistent with the ELUR until a
release is approved by the CT DEEP; (5)
allows access to the CT DEEP agents
that perform pollution remediation
activities; (6) allow access onto the
property by the CT DEEP upon
reasonable notice; and (7) require the
property owner to notify any future
interests of the ELUR requirements. This
ELUR is enforceable by the CT DEEP.

The June 22, 2017 Declaration of
ELUR was recorded by the owner of the
property where the C&E’s Used Auto
Parts business is located. This ELUR has
the same seven restrictions as described
in the April 2017 ELUR.
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Five-Year Review

Hazardous substances will remain at
the Site above levels that allow
unlimited use and unrestricted exposure
after the completion of the action.
Pursuant to CERCLA §121(c) and as
provided in the current guidance on
Five-Year Reviews (OSWER Directive
9355.7—03B-P, June 2001), EPA must
conduct statutorily required Five-Year
Reviews. The first Five-Year Review
was conducted in September 2005. The
second and third Five-Year Reviews
were completed in September 2010 and
in September, 2015, respectively. The
September 2015 Five-Year Review
found the Site remedy currently
protective of human health and the
environment. There was one issue and
recommendation, to complete the
Institutional Controls at the C&E
property and the Radio Station Property.
The PSDs continued to work
collaboratively with CT DEEP and the
property owners at these two properties
and in June 2017 institutional controls,
in the form of ELURSs, were finalized.
These actions completed the 2015 Five-
Year Review recommendation. The
remedy is protective of human health
and the environment. The next Five-
Year Review is scheduled for September
2020.

Community Involvement

From approximately 1988 through
2002, community concern and
involvement was high at this Site. EPA
kept the community and other
interested parties apprised of the Site’s
activities through informational
meetings, fact sheets, press releases and
public meetings. In October 1988, EPA
released a community relations plan
that outlined a program to address
community concerns to keep citizens
informed and involved with remedial
activities. On December 14, 1988, EPA
held an informational meeting in the
Southington Public Library to describe
the plans for the Remedial Investigation
and Feasibility Study. In January 1993,
a $50,000 technical assistance grant was
awarded by EPA to a local group of
citizens who called themselves,
Southington of Landfill Victims, (SOLV)
to hire a technical consultant to help
them better understand the Site’s
technical data and information. This
consultant provided the group technical
assistance in interpreting technical
documents relating to the remedial
investigation, human and ecological risk
assessments, remedial design, and
remedial action. On May 23, 1994, EPA
completed the administrative record
which included documents that were
used by EPA to propose the remedy for

the Site. These documents were
available for public review at EPA’s
offices in Boston, Massachusetts and at
the Site Repository at the Southington
Public Library, Southington, CT.

The Proposed Plan was made
available to the public on May 23, 1994.
On June 14, 1994, EPA held a public
meeting to discuss the results of the
Remedial Investigation, the cleanup
activities presented in the FS and to
present the Agency’s Proposed Plan.
This was followed by a 30-day comment
period. On June 29, 1994 residents
requested an additional 30-day
comment period to August 13, 1994,
which was granted by EPA.

On July 12, 1994, the Agency held a
public hearing to discuss the Proposed
Plan and to accept oral comments. A
transcript of this hearing and comments,
along with the Agency’s response to
comments are included in the
Responsiveness Summary found in
Appendix A of the 1994 ROD.

In June 2006 EPA issued a second
Proposed Plan with a 60-day comment
period from June 22, 2006 through
August 24, 2006 for the final remedy to
address vapor intrusion at properties
downgradient of the landfill. On July 6,
2006 a public hearing was conducted to
accept verbal comments. All comments
were addressed in the responsiveness
summary included in PART 3 of the
2006 ROD.

After the 1994 ROD remedy was
implemented, community involvement
and interest decreased significantly.
EPA continues to conduct community
outreach through its Five-Year Reviews
or any time there is new information to
share with the public.

EPA has worked closely with CT
DEEP and the PSDs throughout the
preparation of documentation for the
deletion process. The community is
being notified of EPA’s intent to delete
the Site from the NPL through the
publication of this Notice of Intent to
Delete and the public will be provided
with a 30-day comment period. EPA
will take all of received comments into
consideration and in consultation with
CT DEEP, and will respond, as
appropriate, to the comments in a
responsiveness summary.

Determination That the Site Meets the
Criteria for Deletion in the NCP

All Remedial Design and Remedial
Action (RD/RA) activities at the Site
were consistent with the 1994 ROD, the
2006 ROD, as well as all respective EPA
Statements of Work provided by the
PSDs. All selected remedial and
removal action objectives and associated
cleanup levels are consistent with
agency policy and guidance. RA plans

for all phases of construction included
Quality Assurance Project Plans
(QAPPs) which incorporated all EPA
quality assurance and quality control
procedures and protocols (where
necessary). All procedures and
protocols were followed for soil,
groundwater, surface water, sediment,
soil gas, and fish tissue sampling. EPA
analytical methods were used for all
validation and monitoring during all RA
activities. EPA has determined that the
analytical results were accurate to the
degree needed to assure satisfactory
execution of the RAs, and were
consistent with the RODs and RD/RA
plans and specifications.

All Institutional Controls are in place
and currently EPA expects that no
further Superfund response is needed to
protect human health and the
environment, other than future Five-
Year Reviews, ongoing long-term
monitoring, O&M, and inspections.
Confirmatory groundwater monitoring
and institutional controls provide
further assurance that the Site no longer
poses any threats to human health or the
environment. Operation and
maintenance activities were agreed
upon by EPA, in consultation with CT
DEEP, and the PSDs in the 2001 O&M
Plan and the 2018 Vapor Intrusion
Monitoring Plan (VIIP).

EPA has followed the procedures
required by 40 CFR 300.425(e). The Site
meets all Site completion requirements
as specified in OSWER Directive
9320.2-09—-A-P, Close Out Procedures
for National Priorities List Sites. All
cleanup actions specified in the 1994
and 2006 RODs have been achieved for
all pathways of exposure. Therefore, no
further Superfund response is needed to
protect human health and the
environment.

A bibliography of all reports relevant
to the completion of this Site under the
Superfund program are included in the
administrative record for this deletion.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, and Water supply.

Authority: 33 U.S.C. 1321(d); 42 U.S.C.
9601-9657; E.O. 13626, 77 FR 56749, 3 CFR,
2013 Comp., p. 306; E.O. 12777, 56 FR 54757,
3 CFR, 1991 Comp., p. 351; E.O. 12580, 52
FR 2923, 3 CFR, 1987 Comp., p. 193.
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Dated: July 9, 2018.
Alexandra Dunn,
Regional Administrator Region 1.
[FR Doc. 2018-15628 Filed 7-19-18; 8:45 am|
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2, 25 and 30
[GN Docket No. 14-177; WT Docket No. 10—
112; FCC 18-73]

Use of Spectrum Bands Above 24 GHz
for Mobile Radio Services

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission or FCC) seeks comment on
proposed service rules to allow flexible
fixed and mobile uses in additional
bands and on refinements to the
adopted rules in this document. A Final
rule document for the Third Report and
Order (3rd R&O) related to this
document for the Third Further Notice
of Proposed Rulemaking (3rd FNPRM) is
published in this issue of this Federal
Register.

DATES: Comments are due on or before
September 10, 2018; reply comments are
due on or before September 28, 2018.

ADDRESSES: You may submit comments,
identified by GN Docket No. 14-177, by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Website: https://
www.fcc.gov/ecfs/. Follow the
instructions for submitting comments.

e People With Disabilities: Contact
the FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov,
phone: 202—418-0530 or TTY: 202—418—
0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT: John
Schauble of the Wireless
Telecommunications Bureau,
Broadband Division, at (202) 418—0797
or John.Schauble@fcc.gov, Michael Ha
of the Office of Engineering and
Technology, Policy and Rules Division,
at 202—418-2099 or Michael. Ha@
fcc.gov, or Jose Albuquerque of the

International Bureau, Satellite Division,
at 202—418-2288 or Jose.Albuquerque@
fcc.gov. For information regarding the
PRA information collection
requirements contained in this PRA,
contact Cathy Williams, Office of
Managing Director, at (202) 418-2918 or
Cathy.Williams@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Third
Report and Order (3rd FNPRM), GN
Docket No. 14-177, FCC 18-73, adopted
on June 7, 2018 and released on June 8,
2018. The complete text of this
document is available for public
inspection and copying from 8 a.m. to
4:30 p.m. Eastern Time (ET) Monday
through Thursday or from 8 a.m. to
11:30 a.m. ET on Fridays in the FCC
Reference Information Center, 445 12th
Street SW, Room CY-A257,
Washington, DC 20554. The complete
text is available on the Commission’s
website at http://wireless.fcc.gov, or by
using the search function on the ECFS
web page at http://www.fcc.gov/cgb/
ecfs/. Alternative formats are available
to persons with disabilities by sending
an email to fcc504@fcc.gov or by calling
the Consumer & Governmental Affairs
Bureau at (202) 418-0530 (voice), (202)
418-0432 (tty).

Comment Filing Procedures

Pursuant to §§1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415,
1.419, interested parties may file
comments and reply comments on or
before the dates indicated on the first
page of this document. Comments may
be filed using the Commission’s
Electronic Comment Filing System
(ECFS). See Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121 (1998).

o Electronic Filers: Comments may be
filed electronically using the internet by
accessing the ECFS: https://
www.fcc.gov/ecfs/filings. Filers should
follow the instructions provided on the
website for submitting comments. In
completing the transmittal screen, filers
should include their full name, U.S.
Postal Service mailing address, and the
applicable docket number, GN Docket
No. 14-177.

e Paper Filers: Parties who choose to
file by paper must file an original and
one copy of each filing. If more than one
docket or rulemaking number appears in
the caption of this proceeding, filers
must submit two additional copies for
each additional docket or rulemaking
number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the

Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

¢ All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St. SW, Room TW-A325,
Washington, DC 20554. The filing hours
are 8:00 a.m. to 7:00 p.m. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes and boxes must be disposed
of before entering the building.

e Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9050
Junction Dr., Annapolis Junction,
Annapolis MD 20701.

e U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW,
Washington DC 20554.

People With Disabilities: To request
materials in accessible formats for
people with disabilities (Braille, large
print, electronic files, audio format),
send an email to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 888—
835-5322 (tty).

Ex Parte Rules—Permit-But-Disclose

Pursuant to § 1.1200(a) of the
Commission’s rules, this 3rd FNPRM
shall be treated as a ““permit-but-
disclose” proceeding in accordance
with the Commission’s ex parte rules.
Persons making ex parte presentations
must file a copy of any written
presentation or a memorandum
summarizing any oral presentation
within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must (1) list all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made, and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda or other
filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
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be written ex parte presentations and
must be filed consistent with
§1.1206(b). In proceedings governed by
§1.49(f) or for which the Commission
has made available a method of
electronic filing, written ex parte
presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
.xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

Initial Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), the Commission has prepared
this present Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
a substantial number of small entities by
the policies and rules proposed in the
attached 3rd FNPRM. Written public
comments are requested on this IRFA.
Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments as
specified in the 3rd FNPRM. The
Commission will send a copy of this 3rd
FNPRM, including this IRFA, to the
Chief Counsel for Advocacy of the Small
Business Administration (SBA). In
addition, the 3rd FNPRM and IRFA (or
summaries thereof) will be published in
the Federal Register.

Paperwork Reduction Act

The 3rd FNPRM contains proposed
information collection requirements
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13.
OMB, the general public, and other
Federal agencies are invited to comment
on the proposed information collection
requirements contained in this
proceeding. In addition, pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4), the Commission seeks
specific comment on how it might
further reduce the information
collection burden for small business
concerns with fewer than 25 employees

Synopsis
I. 42-42.5 GHz Band

A. Introduction

1. The 42—42.5 GHz band (42 GHz
band) consists of 500 megahertz,
allocated to non-Federal fixed and
mobile services on a primary basis, and
it contains no current Federal allocation
or service rules. The adjacent 42.5-43.5

GHz band is allocated to the Radio
Astronomy Service (RAS) on a primary
basis for Federal and non-Federal use
and to the Federal fixed, fixed-satellite
(Earth-to-space), and mobile except
aeronautical mobile services on a
primary basis. The allocations footnote
corresponding to the 42.5-43.5 GHz
band also requires that any assignments
to the stations of other services also
allocated to the band take all practicable
steps to protect the RAS from harmful
interference. Out-of-band signals into
allocated radio astronomy bands can
cause interference to radio astronomy
observations. The Commission also
notes that radio astronomy as a service
frequently makes use of observations
(passive) in bands not allocated to the
RAS. This practice is a result of
scientifically valuable signals being
subject to the Doppler Effect and shifted
in frequency outside radio astronomy-
allocated bands. In its 2016 FNPRM, the
Commission sought comment on a
proposal to authorize flexible fixed and
mobile operations in the band under the
new part 30 Upper Microwave Flexible
Use Service (UMFUS) rules, but only on
the condition that adjacent channel RAS
at 42.5—43.5 GHz could be protected.
The FNPRM also sought specific
comment and detailed study on what
protections should be established for
this adjacent band—for example,
whether out-of-band emission limits
into the 42.5-43.5 GHz band should be
established or whether it was necessary
or appropriate to create a guard band
below 42.5 GHz. In addition to the
appropriate licensing and technical
rules, the Commission also sought
comment on the appropriate band plan
for the 42 GHz band—including
whether the band should be licensed as
a single channel, split into two
channels, or split into multiple 100
megahertz channels—and whether to
license the band geographically using
Partial Economic Areas (PEAs).
Although the Commission received
comment on these various issues, in its
3rd FNPRM, the Commission seeks
further comment on several of these
proposals and issues, in light of recently
enacted legislation that addresses the 42
GHz band.

2. The MOBILE NOW Act, passed as
part of the RAY BAUM’S Act of 2018
provides that, within two years of its
enactment, the Commission shall
publish an NPRM “‘to consider service
rules to authorize mobile or fixed
terrestrial wireless operations, including
for advanced mobile service
operations,” in the 42 GHz band.
Section 604(b) of the MOBILE NOW Act
provides that, in conducting this

rulemaking, the Commission shall: “(1)
consider how the band described in
subsection (a) may be used to provide
commercial wireless broadband service,
including whether — (A) such spectrum
may be best used for licensed or
unlicensed services, or some
combination thereof; and (B) to permit
additional licensed operations in such
band on a shared basis; and (2) include
technical characteristics under which
the band described in subsection (a)
may be employed for mobile or fixed
terrestrial wireless operations, including
any appropriate coexistence
requirements.” Consistent with the
MOBILE NOW Act, and out of an
abundance of caution, the Commission
issues this 3rd FNPRM to seek further
comment on how the 42 GHz band
could be used to provide commercial
wireless broadband service including
possible opportunities for unlicensed
and/or shared use of the 42 GHz band.

B. Suitability for Mobile and Fixed Use

3. Background. The Commission
previously proposed to authorize fixed
and mobile service operations in the 42
GHz band under the part 30 UMFUS
rules. In response to the Commission’s
FNPRM, most commenters generally
supported establishing service rules that
would allow the band to be flexibly
licensed for fixed and mobile operations
under part 30. Qualcomm and T-Mobile
argue that flexible use will allow
individual licensees to shape the nature
of the services they provide. Intel and
Samsung argue that authorizing UMFUS
expansion in the 42 GHz band would
place it within the ‘tuning range’ of
radio equipment designed for the 37—40
GHz bands, accelerating the deployment
of technology capable of serving these
bands. CTIA, Ericsson, Intel, and
Samsung, among others, point to the
International Telecommunication
Union’s (ITU) WRC-19 identification of
the entire 37-42.5 GHz band as a
candidate to study for mobile services,
and they argue for similar treatment
domestically. Commenters supporting
geographic area licensing explained
why they believe the alternatives of
unlicensed or shared licensed use were
not appropriate.

4. Various commenters view the
global harmonization of this band, and
5G spectrum generally, as an important
step towards greater manufacturing
efficiencies and more rapid
development and deployment of
services. For example, Samsung notes
that the Commission has frequently
highlighted international harmonization
of spectrum as a key policy goal and
endorsed its benefits. Commenters
present different views, however, on the
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timing of U.S. action on the band
relative to ITU action. One commenter
argues the FCC’s studying bands like 42
GHz will supplement and advance the
study efforts of ITU study groups.
Lockheed Martin, however, opposes
taking action in bands currently subject
to ITU study because the Commission
allegedly has provided no evidence it
will protect incumbent services in these
bands or respect the outcome of these
studies. Alternatively, T-Mobile argues
the Commission must address domestic
wireless capacity requirements and
should not await input from the ITU
given that the international process can
be manipulated to delay the designation
of spectrum for terrestrial use.

5. Certain FSS operators argue that the
band should be licensed for satellite
uses, and they raise arguments similar
to those raised in petitions for
reconsideration of the Commission’s
decision not to allocate the 42 GHz band
for FSS. FWCC argues the band by itself
is too narrow for fixed duplex
operations and that, accordingly, the 42
GHz band should be combined with the
adjacent 42.5-43.5 GHz band to create a
single band with rules for fixed
operations. The Commission notes that
although in its R&O, the Commission
deleted the broadcasting and
broadcasting-satellite service allocations
from the 42—42.5 GHz band (42 GHz
band) and declined to allocate the band
to the fixed-satellite service (space-to-
Earth), the Commission again declines
to reverse those decisions. The
Commission also declines to revisit its
decision to deny FWCC'’s prior request
that it establish service rules to enable
fixed service at 42 GHz under part 101
of its Rules.

6. Discussion. The Commission
tentatively concludes that its part 30
UMFUS Rules provide the best
opportunity to provide commercial
wireless broadband service to the public
in this band. The ability to use this band
together with the existing 37 GHz and
39 GHz bands, the international
consideration of this band for mobile
use, and the availability of 500
megahertz of unassigned spectrum all
support the Commission’s conclusion
that this band is suitable for flexible use.
In view of the extensive support in the
record, the Commission proposes to
authorize fixed and mobile licensed
operations in this band under part 30,
and the Commission seeks comment on
this tentative conclusion and on
alternate proposals. In particular,
consistent with the MOBILE NOW Act,
the Commission seeks comment on
whether unlicensed services should be
permitted in the band under part 30, or
whether licensed services, unlicensed

services, or other types of sharing
besides unlicensed and licensed should
be permitted under other rule parts as
well. Proponents of unlicensed uses or
sharing in the band between various
types of operations should provide
technical studies describing how such
operations should coexist and share this
band.

7. The Commission also seeks to
refresh the record on the previous
proposal in the 2016 FNPRM to add
Federal fixed and mobile allocations in
this band and a framework under which
both Federal and non-Federal
operations could share. Under this
proposal, the Commission would add a
Federal allocation to the fixed and
mobile services on a primary basis for
Federal use in addition to the current
non-Federal allocation.

C. Licensing, Technical, and Service
Rules

8. Introduction. In the FNPRM, the
Commission previously sought
comment on licensing the 42 GHz band
under the part 30 UMFUS licensing and
technical rules. The Commission sought
comment on whether the 42 GHz band
should be licensed for exclusive use by
PEAs, and commenters have generally
supported this proposal. The FNPRM’s
proposal contemplated that licensing
and operations in the 42 GHz band
would be subject to the part 30 rules
concerning permissible
communications, initial authorizations,
license term, construction requirements,
partitioning and disaggregation,
discontinuance of service, equipment
authorization, power limits, emission
limits, field strength limits,
international coordination, RF safety,
flexible duplexing, and competitive
bidding procedures. Commenters have
thus far generally supported applying
the existing licensing and technical
rules to the 42 GHz band. The
Commission will consider those
comments in resolving those issues, as
well as additional comments. Further,
as described below, the Commaission
seeks comment on additional
considerations regarding protection of
radio astronomy at 42.5-43.5 GHz, and
the band plan for the 42 GHz band.

9. Protecting RAS Services at 42.5—
43.5 GHz. As noted above, the
Commission previously proposed to
authorize flexible mobile and fixed
operations in the 42 GHz band, as long
as RAS could be protected in the
adjacent 42.5—43.5 GHz band, and it
sought comment on and invited detailed
study of the forms that such protection
should take given the location of RAS
observatories. In response, The National
Academy of Sciences’ Committee on

Radio Frequencies (CORF) informed the
Commission that RAS observations are
currently made at a limited set
observatories around the U.S. These
sites are the GBT in Green Bank, WV,
the VLA at Soccoro, NM, the Haystack
Observatory in Westford, MA, and ten
sites of the Very Long Baseline Array
(VLBA), noted in the Table of
Allocations footnote US 131. CORF
asserted that frequency lines at 42.519,
42.821, 43.122, and 43.424 GHz are of
the greatest importance for the detection
of strong silicon monoxide maser
emissions from stars and star forming
regions—important for measuring stellar
temperature, density, wind velocity and
other parameters. The 42 GHz band also
is one of the preferred bands for
measuring continuum observations.
Because of the very low signal levels
being measured, RAS telescopes are
particularly vulnerable to in-band
emissions, spurious out-of-band
emissions, and emissions producing
harmonics, making protection all the
more important. CORF stated that the
detrimental levels for continuum and
spectral line radio astronomy
observations for single dishes are —227
dBW/m2/Hz and —210 dBW/m?2/Hz,
respectively, for the average across the
full 1 gigahertz of the 42.5-43.5 GHz
band and the peak level in any single
500 kHz channel, as based upon ITU-
R RA.769, Tables 1 and 2, respectively.
For observations using the entire VLBA,
the corresponding limit is —175 dBW/
m2/Hz.

10. Proponents of using the 42 GHz
band for flexible terrestrial wireless use
generally agree that there are various
effective means to protect RAS,
including use of exclusion zones,
coordination zones, and aggregate
emissions limits—particularly since
RAS sites are generally in remote
locations. No commenter, however,
provided studies or examples showing
how these proposed methods would
work in practice in this particular band.
T-Mobile suggested that coordination
with RAS should be required within a
defined coordination distance. The
Commission notes that CORF and T-
Mobile agree that the relevant received
power spectrum density at the RAS
receiver should be the parameters
established by ITU-R RA.769. The
Commission agrees with CORF and T-
Mobile that RAS bands can be protected
by limiting UMFUS operations near a
RAS. However, because no one has
submitted technical studies regarding
protection of RAS in this band, the
Commission does not currently have
sufficient information to propose
specific rules to protect RAS facilities.
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The Commission seeks comment on
how it can protect RAS facilities in the
42.5-43.5 GHz band from UMFUS
operations in 42—42.5 GHz. Should the
Commission’s rule be based on the ITUR
RA.769 parameters or are there
alternative protection criteria? The
Commission also seeks comment on
establishing coordination zones around
the relevant RAS facilities, and on the
appropriate distance at which
coordination with RAS should be
required.! Interested parties should
provide detailed technical analysis of
the coexistence of RAS with terrestrial
mobile operations that fully supports
any proposed distance or methodology.
The Commission also seeks comment on
other proposals for ensuring protection
of RAS facilities in the 42.5-43.5 GHz
band.

11. Band Plan. In the FNPRM, the
Commission sought comment on
whether the band’s 500 megahertz of
spectrum should be licensed as a single
channel, split in two, or broken into
various multiple sizes. In response,
several commenters noted the value of
100 megahertz channels as an
acceptable outcome, particularly in a
band such as 42 GHz where less
spectrum is available. The Commission
proposes to license the 42 GHz band as
100 megahertz channels because this
size would be consistent with
developing industry standards that
maximize spectral efficiency, all the
while permitting interested parties to
aggregate these channels should they
desire larger bands. The Commission
seeks comment on this proposal.
Commenters seeking alternative-e band
plans should justify why they believe
other channel sizes would better serve
future services they envision for this
band.

11. 37-37.6 GHz (Lower 37 GHz Band)—
Licensing Frameworks

12. Background. The Federal and non-
Federal allocations of the 37-38.6 GHz
Band (37 GHz Band) are as follows: The
entire 37 GHz band (37-38.6 GHz) is
allocated to the fixed and mobile
services on a primary basis for Federal
and non-Federal use.2 Portions of the 37

1The National Radio Quiet Zone (NRQZ) has
special protections afforded outside the allocated
bands requiring coordination. The NRQZ does work
with mobile radio providers, but coordination is
required for operation of any mobile radio service
above 24 GHz in the NRQZ. Also, as with the
existing coordination requirements for the 37-38
GHz band, any coordination requirement would
require licensees to coordinate all operations.

2The Commission has modified the mobile
service allocation in the 37-38 GHz band to exclude
the aeronautical mobile service, i.e., the 37-38 GHz
band is allocated to the mobile except aeronautical
mobile service.

GHz band are also allocated to the Space
Research Service (SRS) (space-to-Earth)
on a primary basis for Federal use (37—
38 GHz) and to the Fixed-Satellite
Service (FSS) (space-to-Earth) on a
primary basis for non-Federal use (37.5—
38.6 GHz). The use of this FSS
downlink allocation is limited to
individually licensed earth stations and
is also subject to other limitations. In
addition, the 37 GHz band is adjacent to
the 36—37 GHz band, where passive
sensors in the Earth exploration satellite
service (EESS) and SRS are located.

13. In the R&'O, the Commission
adopted rules to permit fixed and
mobile terrestrial operation in the 37
GHz band. The Commission also
adopted a licensing regime for the 37.6—
38.6 GHz portion of the band (Upper 37
GHz Band), which would be licensed in
five 200 megahertz blocks on a
geographical area basis, and made the
Lower 37 GHz band available for
coordinated co-primary sharing between
Federal and non-Federal users. The
Commission identified non-Federal
users as Shared Access Licensees (SAL)
and decided that such users would be
licensed by rule. The Commission
explained that Federal and non-Federal
users will access the Lower 37 GHz
Band through a coordination
mechanism, which it would develop
more fully through government/industry
collaboration. The Commission adopted
the same technical rules for the Lower
37 GHz Band and the Upper 37 GHz
Band.

14. In the FNPRM, the Commission
stated that Federal and non-Federal
fixed and mobile users would access the
Lower 37 GHz Band by registering
individual sites through a coordination
mechanism. The Commission explained
that the coordination mechanism is the
regulatory, technical, or procedural tool
necessary to actually facilitate
coordinated access, will authorize a
particular user to use a particular
bandwidth of spectrum at a particular
location. The Commission stated that
the coordination mechanism must; (1)
be able to obtain information about the
type of equipment used, the signal
contour from the coordinated location,
and the bandwidth requested compared
with the bandwidth available; (2) be
capable of regularly updating the status
of a coordinated location (on/off or
authorized/unauthorized); and (3) be
able to incorporate this type of
information for both Federal and non-
Federal fixed and mobile uses. The
Commission sought comment on the
coordination mechanism and the
functions that it should be able to
perform. The Commission also proposed
that registered non-Federal sites must be

put into service within seven days of
coordination and that registered and
coordinated sites must reassert their
registration every seven days. The
Commission sought comment on:
Whether a portion of the lower band
segment should be made available for
priority access by Federal users,
whether an enforcement mechanism in
the lower band segment is necessary to
help identify and rectify interference
events, and whether and how to apply
secondary market rules to the lower
band segment.

15. Two commenters, Starry and Intel,
offer recommendations on the specific
regulatory, technical, or procedural tool
necessary to facilitate coordinated
access in the Lower 37 GHz band. Starry
proposes site-based registration through
a third-party coordinator. Under its
proposal, licensees would file “specific
information about each site sufficient
for a third-party coordinator to conduct
an interference analysis,” including its
location, height above ground level,
EIRP, transmitter azimuth, and channel
size. In addition, “end points operating
under the control of a registered
transmitter” would not be registered
individually, and would instead fall
under the authorization of the
transmitter.” The third-party
coordinator would conduct an
interference analysis under which
previously registered sites would be
protected at a modeled receive signal
strength of —79 dBm/10 MHz assuming
a test antenna at the end points with a
gain of 25 dBi, at a height of 10 meters
above ground. Also, under this
proposal, licensees would be able to
negotiate alternative sharing
arrangements and sites would be
required to be constructed and in
operation within 120 days after the
registration is accepted. Under Starry’s
proposal, there would be clear penalties
for registering unused sites. Starry also
offers additional ideas for an enhanced
sharing framework that could be
implemented over time. No party
responded to Starry’s proposal. Intel’s
proposal would use a database similar
to the database used for the 70 GHz and
80 GHz bands, except that the database
would also play a role in frequency
coordination.

16. Discussion. The Commission
concludes that it is appropriate to
further develop the record regarding the
coordination mechanism that it would
expect to use, as between either two or
more non-Federal entities or between
Federal and non-Federal entities. In
order to facilitate shared use of the
Lower 37 GHz band between Federal
and non-Federal users, as well as among
non-Federal users, the Commission
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seeks comment on a proposed
coordination mechanism and
alternatives, as set forth below. The
Commission anticipates that a sharing
mechanism would facilitate quick
access to spectrum without
unreasonable processing delays and a
predictable path for future coordination
in the band among stakeholders. The
Commission recognizes the importance
of the Lower 37 GHz band to future
Federal operations, and it will work in
partnership with NTIA, DoD, and other
Federal agencies to develop a sharing
approach that allows for robust Federal
and non-Federal use in this band.

17. In designing a licensing
mechanism for the Lower 37 GHz Band,
the Commission seeks to accommodate
a variety of use cases that may develop
for this band—in essence, the
Commission envisions Lower 37 GHz as
an innovation band in the mmW
spectrum. In particular, the Commission
anticipates that there will be at least
four types of non-Federal deployments
in the Lower 37 GHz Band: Point-to-
point links (for example backhaul and
backbone links); fixed wireless
broadband systems (generally consisting
of a fixed access point and fixed
subscriber units); single base station
IoT-type systems (for example, in a
factory); and carrier-based deployments
of mobile systems using the Lower 37
GHz Band as supplemental capacity tied
to other bands that are licensed on a
geographic area basis. The Commission
seeks comment on whether there are
additional types of deployments
contemplated for this band. If so, what
would those additional uses be, and
how would they affect the licensing of
the Lower 37 GHz Band?

18. As detailed above, Starry proposes
a model in which proposed facilities
would be registered with a third-party
coordinator. Another possible model,
under which the Commission would
issue licenses authorizing operations,
would be the coordination model used
in part 101 point-to-point bands. In
order to complete frequency
coordination, an applicant must give
prior notice to nearby licensees and
other applicants for licenses of the
proposed applicant’s operations, make
reasonable efforts to avoid interference
and resolve conflicts, and certify to the
Commission that the proposed
operation has been coordinated. Once
the applicant has completed frequency
coordination, the applicant must file an
application for authorization with the
Commission, specifying the latitude and
longitude of the transmitter to be used
to an accuracy of one second. The
applicant must coordinate each
operation, including any change in the

location of the transmitter of more than
five seconds in latitude or longitude or
both, and must apply for a modification
of their license. Similarly, if the
applicant later seeks to deploy
additional transmitters, the
Commission’s part 101 rules require
coordination of those facilities and the
applicant must apply for modification of
the license. The Commission seeks
comment on the relative merits of using
these coordination models in the Lower
37 GHz band. The Commission also
seeks comment on the criteria that it
should use to determine whether
predicted interference would be
harmful. If actual harmful interference
occurs after successful coordination,
how should the interference be
resolved? How will future Federal
operations be accommodated in the
sharing framework and what parameters
will be used to develop a trigger for
required coordination? Given that the
Commission is proposing construction
requirements for non-Federal licensees
in this band, as discussed below, the
Commission seeks comment on how
best to enforce those requirements in an
environment where registrations are not
filed with the Commission.

19. For the four types of deployments,
the Commission seeks comment on a
first-come-first-served licensing or
registration scheme, in which actual
users have a right to interference
protection, but no right to exclude other
users. The Commission seeks comment
on subsequent users being required to
coordinate with previously registered
non-Federal and Federal sites through
part 101 notice and response rules or on
the alternative of registering facilities
with a third-party coordinator.

20. With regard to Federal sites, the
Commission proposes to require non-
Federal users to work with Federal users
in good faith to coordinate any new
system Federal users may seek to
deploy. The Commission anticipates
that non-Federal users would not be
required to agree to coordination
requests that would carry a significant
risk of harmful interference. The
Commission seeks comment on the
criteria that it should use to determine
whether interference is harmful. Is the
coordination trigger that Starry proposes
appropriate, or should the Commission
use an alternative set of criteria? The
Commission seeks comment on the best
means of coordinating with Federal
operations. The Commission intends to
adopt as part of the rules a coordination
methodology that will facilitate
coordination for the kinds of cases that
it anticipates may be typical. This will
allow us to test the assumption that any
coordination zone typically “can be

measured in meters rather than
kilometers.” To do so, the Commission
will work with NTIA, on behalf of
Federal users, and with industry to
identify those cases. DoD has expressed
an interest in a possible aeronautical
allocation in the Lower 37 GHz band, so
the Commission anticipates including
aeronautical cases in its consideration of
coordination methodologies.

21. The Commission expects the
identification and analysis of these
cases to be a critical component to its
understanding of the extent that the
band can be shared dynamically.
Commenters should address how to
prevent “warehousing,” whereby a
licensee preserves its rights without
providing actual service. Should
licensees receive any protection before
they have completed construction and
begun operations? How should
“operation” be defined and how can the
Commission plan to monitor
compliance, including whether
operations have been discontinued?
Should the Commission put limits on
the aggregate area, or amount of
spectrum, that any one licensee or its
affiliates can protect? These issues are
critical to establishing the co-primary
sharing rights that the Commission
envisions for this band.

22. To the extent that the solution to
preserving Federal entity’s options may
be to reserve a part of the band for their
priority use, the Commission seeks
comment on how to define such priority
rights. Are there geographic areas where
such priority rights would have little or
no adverse impact on non-Federal
operations and, if so, what should be the
process for identifying those areas? The
Commission seeks comment on
alternative approaches that can be used
to ensure Federal and non-Federal users
will have access to the band to meet
their needs.

23. Below, the Commission seeks
comment on whether offering three
types of non-Federal licenses—point-to-
point licenses; base stations licenses;
and site-cluster licenses—would
facilitate deployment in the Lower 37
GHz band.

24. Point-to-point licenses. The
Commission seeks comment on
requiring individual point-to-point links
to be coordinated with previously
licensed or registered sites using part
101 notice and response rules. If it is
determined that the proposed link
would not interfere or could be
modified not to interfere with
previously licensed or registered sites,
then a license would be issued for the
specific point-to-point link in the
Commission’s Universal Licensing
System (ULS) to establish future
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interference protection rights. A point-
to-point licensee would be required to
construct its sites within 18 months
from the date the site was registered. If
the licensee fails to construct these sites
within the 18 months, the licensee
might be prohibited from reapplying for
that specific link for 12 months. The
Commission seeks comment on this
approach, as well as alternatives. Are
there other methods that would
facilitate licensing of point-to-point
links? The Commission also seeks
comment on whether it should require
licensees to file individual construction
notices in order to facilitate enforcement
of construction obligations. The
Commission seeks comment on the
relative costs and benefits of this
licensing mechanism.

25. Base station licenses. The
Commission seeks comment on
permitting an applicant to select a point
around which it would get a license for
a specific site with either a 360 degree
radius or a defined sector of a 360
degree radius. This license also would
authorize any customer premises
equipment (such as equipment used for
point-to-multipoint networks) or mobile
devices operating in conjunction with
the licensed base station. The licensee
would receive interference protection
for a certain specified distance, for
example one kilometer, that would then
be a protection zone. The Commission
proposes to require that individual base
stations be coordinated with previously
licensed or registered sites using part
101 notice and response rules. If it is
determined that the proposed base
station license would not interfere or
could be modified to not interfere with
a previously licensed or registered site,
then a license would be issued in ULS
to establish future interference
protection rights. Under this licensing
scheme, a subsequent licensee would
not be precluded from licensing either
a point-to-point link or a base station, or
from registering a facility under a site-
cluster license (discussed below) within
a previously established protection
zone, as long as it can be coordinated
successfully with any previously
licensed or registered facilities. The
Commission proposes to require that a
base station licensee must construct its
site within 18 months from the date the
site was licensed. If the licensee fails to
construct its site within the 18 months,
the Commission proposes that the
licensee be prohibited from reapplying
for a base station license covering any
portion of the same area for 12 months.
The Commission seeks comment on this
approach, as well as alternatives
commenters might propose. Are there

other means or requirements that would
facilitate licensing of these types of
deployments? The Commission seeks
comment on whether it should require
licensees to file individual construction
notices. If so, should these construction
notices be filed with the Commission or
with a third-party database
administrator? The Commission seeks
comment on the relative costs and
benefits of this licensing mechanism.

26. Site-cluster licenses. The
Commission recognizes that operators
proposing 5G deployments may have
difficulties determining the precise
locations of their facilities, particularly
in instances where they are deploying a
large number of facilities. Requiring
licensees to identify specific locations,
file applications for each individual
facility, and then wait 30 days for each
application to undergo the mandatory
public notice period may not promote
efficient deployment of 5G services.
Accordingly, the Commission seeks
comment on the use of a novel concept
to address this issue: The site-cluster
license. Under a site-cluster license,
instead of licensing individual base
stations or point-to-point links, the
applicant would license a larger (e.g., 5
km) non-exclusive point-radius license
within which it could register
individual base stations and/or point-to-
point links. Much like the licensing
paradigm for the 70—-80 GHz band, a
non-exclusive point and radius license
would not authorize operation, but
rather would authorize the licensee to
register individual base stations and/or
point-to-point links within its non-
exclusive site cluster area. A site-cluster
licensee would not have the right to
preclude facilities proposed by other
licensees. To receive interference
protection for specific facilities within
the site-cluster, the applicant would
have to coordinate those facilities with
other Federal and non-Federal Lower 37
GHz licensees (point-to-point, base
station, or site-cluster) within the radius
of its site cluster area, and register each
specific facility. First-in-time rights
would be triggered only for those
facilities that are successfully registered.
The Commission proposes that
applicants for site-cluster licenses
would file in ULS and would be issued
a non-exclusive site-cluster license for a
specific radius. Should individual base
stations or point-to-point links
registered under the umbrella of the site
cluster license be registered either in
ULS or, alternatively in a third-party
database? The Commission seeks
comment on the relative costs and
benefits of either approach. Is this

concept an effective means of
facilitating large deployments?

27. The Commission seeks comment
on two buildout requirements for site-
cluster licenses. First, a buildout period
by which an applicant with a site-
cluster license must register and
construct a minimum of one specific
facility within its site cluster area.
Second, a buildout period for each
specific site that the applicant registers,
which would require the applicant to
build that site within a specified period
after registration. The Commission seeks
comment on what those buildout
periods should be. The Commission
proposes that failure to meet its
buildout requirement would preclude
the applicant from reapplying for a non-
exclusive license in that area for a
certain period. The Commission seeks
comment on what that period of time
should be. The Commission also seeks
comment on whether it should require
licensees to file individual construction
notices. If so, should these construction
notices be filed with the Commission or
with a third-party database
administrator? The Commission also
seeks comment on alternative means of
enforcing construction requirements. As
mentioned above, the Commission seeks
comment on what rights a registrant
should have before it actually constructs
its facility and begins operations.

III. 37.0-38.6 GHz (37 GHz Band)

28. With regard to Federal co-primary
access to the 37 GHz band, the R&O
adopted rules that establish the
coordination zones for the 14 military
sites and three scientific sites identified
by NTIA, and noted the ability for
Federal agencies to add future sites on
a coordinated basis. The Commission
seeks comment on how best to
accommodate coordination zones for
future Federal operations at a limited
number of additional sites. For instance,
should the Commission supplement
§ 30.205 to add more specific sites for
Federal operations, or should it
establish a process that would permit
Federal entities in the future to identify
a limited number of additional sites on
an as-needed basis? The Commission
also seeks comment on whether the
coordination zones previously
established in § 30.205 might be
reduced to better accommodate nearby
non-Federal operations without
adversely impacting Federal operations
at those sites.
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1V. 25.25-27.5 GHz Band (26 GHz
Band)

A. Suitability for Mobile Use

29. Background. In this proceeding,
the Commission has authorized mobile
services in the 700 megahertz of
spectrum in the 24 GHz band and 850
megahertz of spectrum in the 28 GHz
band). In the U.S., the 25.25-27.5 GHz
(““26 GHz”’) band is allocated primarily
for Federal government services, but
Commenters in this proceeding note
that there is a growing international
consensus that terrestrial mobile
services should be authorized in the
broader 24.25-27.5 GHz band. This year
the European Conference of Postal and
Telecommunications Administrations
(CEPT) has adopted a preliminary
determination to make the 24.25-27.5
GHz band a ““clear priority” for
harmonization of 5G services
throughout Europe and to promote it for
worldwide harmonization at WRC-19.
In addition, at least eight countries in
other parts of the world are also
preparing to authorize terrestrial mobile
services in that range. In February, 2018,
ITU-R Task Group 5/1 issued a set of
preliminary technical analyses
concluding that the band can be shared
among terrestrial mobile and incumbent
services. Most of the contributors
represented national governments,
including the U.S.

30. Discussion. As noted above, in
regional and international forums
leading to the World
Radiocommunication Conference 2019
(WRC-19), the frequency range from
24.25-27.5 GHz has emerged as the
leading candidate for 5G services,
referred to in ITU parlance as
“International Mobile
Telecommunication 2020” (IMT-2020).
The international momentum presents
the Commission with an opportunity to
consider whether the 26 GHz band
would be suitable for flexible fixed and
mobile use. The Commission notes that
in the U.S., the 25.25-27.5 GHz (‘26
GHz”) band is allocated primarily for
Federal government services.

31. Equipment manufacturers indicate
that they can readily integrate the 26
GHz band into a tuning range that
includes two bands that the United
States has already authorized for mobile
services, the 24 GHz band (24.25-24.45
GHz and 24.75-25.25 GHz) and the 28
GHz band (27.5-28.35 GHz). That
presents three opportunities—first, to
achieve manufacturing economies by
covering several bands with a single
radio; second, to provide international
roaming capability in affordable user
devices, and third, to accelerate the
availability of equipment in newly

authorized bands that share a tuning
range with early-deployed bands. Some
commenters also contend that the 26
GHz band has better coverage
characteristics than other bands that
might potentially be available at higher
frequencies.

32. The Commission will continue to
actively support the 24 GHz and 28 GHz
bands. At the same time, the
Commission believes the 26 GHz band
could be suitable for flexible fixed and
mobile use. It is relatively near to the 24
GHz and 28 GHz bands, which the
Commission has already found suitable
for fixed and mobile use. The amount of
spectrum potentially available (over two
gigahertz) could make this band a useful
addition to UMFUS. The Commission
recognizes that it would need to work
out suitable sharing or protection
arrangements with Federal incumbents
in the band. Accordingly, the
Commission seeks comment on whether
the 26 GHz band could be made
available for non-Federal fixed and
mobile use.

B. Spectrum Sharing and Compatibility

33. Existing allocations for the 26 GHz
band in this country are mostly Federal.
While Federal use of the 26 GHz band
to this point has been fairly limited, the
Commission recognizes that Federal
agencies may aspire to make heavier use
of that band in the future. Any
exploration of private sector
opportunities in the band must therefore
address the potential for spectrum
sharing and compatibility among
diverse participants.

1. Protection of Incumbents

34. Background. The Federal
allocations for the 25.25-27.5 GHz
bands in this country generally follow
the ITU’s international allocations. In
the Federal column of the U.S. Table of
Allocations, the entire 25.25-27.5 GHz
band has primary allocations for Fixed
(FS), Mobile (MS), and Inter-Satellite
(ISS) services, with Inter-Satellite
limited to space research and Earth
exploration-satellite applications, along
with transmissions of data originating
from industrial and medical activities in
space. The 25.5-27 GHz band has a
primary allocation for both Federal and
non-Federal Space Research service
(SRS) (space-to-Earth), with non-Federal
Earth exploration-satellite service
(EESS) subject to case-by-case
electromagnetic compatibility analysis.

35. Consistent with the international
community’s focus on making the
24.25-27.5 GHz band available for
terrestrial mobile services, a.k.a. IMT,
ITU-R’s Study Group 5 Task Group
5/1 (TG 5/1) has been conducting

extensive studies to evaluate the
potential for sharing and compatibility
in that range between mobile and EESS,
SRS, FS, FSS, and ISS. As directed by
WRC-15 Resolution 238, TG 5/1 has
focused on ensuring the protection of
EESS and SRS earth stations operating
in the 25.5-27 GHz band segment. The
U.S. contribution to the EESS/SRS
Study found that the coordination
distances necessary to prevent IMT from
causing interference is 52 km for SRS
and 7 km for EESS.

36. Discussion. The Commission seeks
comment on the best ways to protect
existing incumbent operations and
systems that Federal agencies might
choose to deploy in the future,
including identifying appropriate
separation distances. The Commission
invites comment on steps it could take
to facilitate sharing now and in the
future. For example, should the
Commission give priority to Federal
operations at certain locations such as
military bases and test ranges?
Alternatively, can the Commission
strike an appropriate balance by
ensuring deployment of Federal
operations provided they do not affect
more than a certain amount of
population? Or might the Commission
provide priority to non-Federal
operations in a certain number of
markets, with priority to Federal
operations elsewhere? To what extent
would it be possible to develop
coordination mechanisms between
licensees and Federal operations?

37. The Commission notes that the
United States and other governments
have submitted detailed sharing and
compatibility studies for a frequency
range that includes the 26 GHz band,
which are being evaluated by that
group. In general, it appears that
protection zones around existing EESS
and SRS earth stations would affect only
small percentages of the overall U.S.
population, though their impact on
specific localities could be significant
for the affected populations. The
protection radiuses being considered by
TG 5/1 are generally intended to serve
only as triggers to begin a coordination
process. The final definitions of
exclusion zones around particular earth
stations will need to take into account
a variety of local factors, including
terrain, clutter, and network design
features that could mitigate the effect of
IMT deployment inside coordination
zones. The Commission also seeks
comment on the best means of
protecting existing fixed links in the
band. The Commission notes that there
are well-established protocols for
coordinating Federal and non-Federal
point-to-point services.
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38. The 26 GHz band currently has
Federal fixed and mobile allocations in
addition to the EESS, ISS, and SRS
allocations. While Federal use of the 26
GHz band appears to be fairly limited to
this point, the Commission recognizes
that Federal agencies may be
considering various potential uses for
this spectrum in the future. It is difficult
to predict what those services might be,
their characteristics, and where they
may be deployed. Nevertheless, the
Commission believes that the nature of
the technology apt to be used in this
region of the spectrum is likely to
enable sharing using such techniques as
geographic separation, highly
directional antennas, and taking
advantage of the relatively high path
losses to enable operation in close
proximity. This should make sharing
between Federal and non-Federal
systems easier than it has been at lower
frequencies. Nevertheless, sharing the
26 GHz band between Federal and non-
Federal systems will still require a
carefully developed framework. The
Commission intends to work closely
with NTIA to enable UMFUS use of the
26 GHz band while preserving the
ability of Federal users to develop and
deploy new technologies and services in
the 26 GHz band. The Commission
intends to explore a number of different
approaches for sharing the band. For
example, this may involve sharing the
band using a framework similar to what
the Commission is proposing for the
lower 37 GHz band. Alternately, the
Commission may set aside portions of
the 26 GHz band for exclusively Federal
use while making other portions
available exclusively for non-Federal
use. The Commission may limit non-
Federal use of the band to certain
geographic areas while reserving use of
the band in other areas for Federal use.
The Commission request comments on
various approaches to sharing the 26
GHz band between UMFUS licensees
and both existing and future Federal
operations.

2. Spectrum Sharing and Compatibility
With Other New Services

39. Background. Elefante proposes to
deploy what it calls “persistent
stratospheric-based communications
infrastructure” at altitudes below 20 km
in the 26 GHz band, and it says that ITU
study groups are conducting studies for
stations that would operate at altitudes
between 20 and 50 km. Having analyzed
the band with Lockheed Martin,
Elefante concludes that spectrum
sharing between unaffiliated mobile
deployments and persistent
stratospheric communications systems
may not be possible absent an extremely

high degree of dynamic coordination
and information sharing. On that basis,
Elefante recommends that UMFUS not
be authorized in the 26 GHz band.

40. Discussion. Where a high-altitude
platform stations (HAPS) or Elefante-
style platform is deployed above the
center of an urban area, ground stations
in the urban core would presumably
communicate with the airborne station
at relatively high elevation angles,
which would allow shorter separation
distances from terrestrial mobile
equipment. By contrast, ground stations
in the periphery of the urban area would
likely require lower elevation angles to
communicate with the airborne platform
and would therefore require larger
separation distances. A HAPS operator
or Elefante might also choose to deploy
some of their airborne platforms away
from urban cores, which would enable
some ground stations in exurban or
rural areas to communicate at high
elevation angles and with limited
separation from terrestrial systems.

41. In light of the above, the
Commission invites comment on
Elefante’s conclusion that spectrum
sharing between airborne platform
services (i.e., both HAPS and systems
such as Elefante’s that would operate at
lower altitudes) and unaffiliated
UMFUS operators would be infeasible,
and that UMFUS should therefore not
be authorized in the 26 GHz band.3
Alternatively, the Commission inquires
whether it should prohibit airborne
platform systems in the band, or
authorize airborne platform services
only if they are affiliated with UMFUS
licensees. The Commission also invites
comment on any additional spectrum-
sharing techniques that might reduce
the required separation distances
between UMFUS equipment and ground
stations communicating with airborne
platforms. Finally, the Commission
invites comment on any other new or
proposed services, Federal or non-
Federal, that should be given priority
over UMFUS in the band or,
alternatively, would be compatible with
UMFUS and with incumbent services.

C. Licensing the 26 GHz Band

42. Background. In the R&O, the
Commission noted that in recent years
it has sought greater consistency in its
approach to geographic license area
sizes in order to help providers

30n May 31, 2018, Elefante filed a petition for
rulemaking to establish the Stratospheric-Based
Communications Services (SBCS). This petition is
pending, and the Commission has not initiated the
requested rulemaking proceeding at this time. The
Commission sees no basis for deferring initial
consideration of flexible fixed and mobile use of the
26 GHz band, as Elefante requests.

aggregate licenses in a more targeted
and efficient manner, and that it has
gravitated toward license areas that are
derived from Economic Area (EA) units.
Because Partial Economic Areas (PEAs)
nest into EAs but can also be broken
down into counties, the Commission
found that choosing them would strike
the right balance by facilitating access to
spectrum by large and small providers,
simplifying frequency coordination, and
incentivizing investment. By contrast,
the Commission decided to license the
28 GHz band by counties, primarily
because the band was already licensed
by Basic Trading Areas (BTAs), which
could not readily be reformed into
either EAs or PEAs. In the Second
Report and Order, the Commission
selected PEAs as the geographic unit for
UMFUS licenses in two other bands, the
24 GHz and 47 GHz.

43. Discussion. The Commission seeks
comment on using geographic area
licensing and adopting PEAs as the
geographic license area size for UMFUS
licenses in the 26 GHz band. The
Commission also seeks comment on
site-based licensing, as well as other
licensing mechanisms. Geographic area
licensing may provide licensees with
the flexibility to provide a variety of
services, and will foster innovation and
investment and thereby spur
deployment. Will geographic area
licensing facilitate coexistence between
Federal and non-Federal uses? If the
Commission decides to use geographic
area licensing, PEAs also appear to
provide a balance between the larger
areas that can encourage more
investment, and the smaller areas that
can more efficiently accommodate
mmW propagation characteristics. To
the extent licensees are interested in
smaller areas, partitioning is an
available option. Commenters favoring
site-based licensing or other licensing
methods should set forth specific
proposals for licensing the 26 GHz band.
Given the amount of spectrum available,
should the Commission consider using
different licensing approaches in
different parts of the band?

D. Band Plan

44. Background. In the Second Report
and Order, the Commission
acknowledged that most millimeter-
wave mobile design work is being built
around 100-megahertz building blocks.
It chose to license the 700 megahertz in
the 24 GHz band as seven 100-
megahertz channels and to license the
1,000 megahertz in the 47.2-48.2 GHz
band as five 200-megahertz channels. In
the R&0O, the Commission decided to
issue new licenses for the 28 GHz band
in two 450-megahertz blocks, and it
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divided the 39 GHz band into seven
200-megahertz channels.

45. Discussion. If carriers will
eventually require 200 megahertz
bandwidths to meet their customers’
needs, the Commission recognizes that
the necessity of combining smaller
channels to achieve the requisite scale
could involve transaction costs that
might eventually be passed on to
consumers. On the other hand, 100
megahertz channels would increase the
opportunity for competitive entry into
the band and provide flexibility for uses
that might require less spectrum. With
those countervailing considerations in
mind, the Commission seeks comment
on adopting channel bandwidths of 100
megahertz or, in the alternative, 200
megahertz for the 26 GHz band.

V. 50.4-51.4 GHz Band

46. Background. The 50.4-51.4 GHz
band includes primary Federal and non-
Federal allocations for fixed and mobile
services, as well as primary Federal and
non-Federal allocations for fixed-
satellite (Earth-to-space) and mobile
satellite (Earth-to-space) services. In
1998, in the V-Band First Report and
Order, the Commission designated the
50.4-51.4 GHz band for use by wireless
(fixed and mobile) services. In the
FNPRM in the Spectrum Frontiers
proceeding, the Commission proposed
to authorize fixed and mobile operations
throughout the 50.4-52.6 GHz band in
accordance with the part 30 UMFUS
rules. The Commission also proposed to
use geographic area licensing to license
UMFUS stations on a PEA basis and
sought comment on sharing with
satellite services. The Commission has
received eight satellite applications or
market access requests and twenty earth
station applications seeking to use the
existing FSS (Earth-to-space) allocation
in the 50.4-51.4 GHz band for delivery
of broadband services.

47. In response to the FNPRM, certain
satellite companies request that the
Commission designate satellite services
in the 50.4-52.4 GHz band currently
allocated to FSS. Echostar supports
preserving the co-primary status of FSS
and terrestrial fixed/mobile services in
the 50.4-52.4 GHz band and
recommends adopting spectrum sharing
rules that recognize likely deployment
scenarios by the different services. CTIA
asserts that any technical requirements
should be equivalent to the
Commission’s part 30 rules for other
shared bands. To the extent the
Commission decides to adopt a sharing
framework in the band, Viasat urges the
Commission to consider broader and
more balanced sharing between the
services on a true co-primary basis at

50.4-52.4 GHz instead of imposing the
“three earth stations per license area”
framework adopted for the 28 GHz
Band.

48. Discussion. Although the 50.4—
52.6 GHz band remains under
consideration for UMFUS licensing, the
Commission has throughout this
proceeding sought to promote spectrum
efficiency by permitting spectrum made
available for UMFUS to be shared with
other allocated services when possible.
As in the case of other bands shared
between co-primary terrestrial and
fixed-satellite services, (e.g., 24.75—
25.25 GHz, 37.5—40 GHz and 47.2—48.2
GHz), the Commission believes that in
the 50.4-51.4 GHz band, where an FSS
allocation already exists, that a limited
number of individually licensed FSS
earth stations can share the 50.4-51.4
GHz band with minimal impact on
terrestrial operations. Therefore, the
Commission proposes to adopt rules
permitting licensing of individual FSS
earth stations in the 50.4-51.4 GHz band
using the criteria identical to those
applicable in the 24.75-25.25 GHz band.
Specifically, the Commission proposes
to apply the permitted aggregate
population limits within the specified
earth station PFD contour on a per-
county basis, similar to the requirement
in the 27.5-28.35 GHz band.
Additionally, as in the 47.2-48.2 GHz
band, the Commission proposes to
adopt constraints on the number of
permitted earth stations, not only per
county, but also per PEA in which the
earth stations are located. To reflect
these requirements, the Commission
proposes to modify § 25.136(g) of the
Commission’s rules to include the 50.4—
51.4 GHz band. The Commission also
proposes to amend footnote NG65 to the
U.S. Table to include the 50.4-51.4 GHz
band, making clear the relative
interference protection obligations
between the co-primary services. The
Commission seeks comment on these
proposals.

VI. Mobile Spectrum Holdings Policies
in the 26 GHz and 42 GHz Bands

49. In this 3rd R&O, the Commission
adopted its proposal to eliminate the
pre-auction limit for the R&°O bands,
finding that entities bidding for licenses
in the 24 GHz, 28 GHz, 37 GHz, 39 GHz,
and 47 GHz bands will not be subject to
bright-line, pre-auction limits on the
amount of spectrum they may acquire at
an auction of these bands. Similarly, to
the extent that the Commission adopts
UMFUS rules for some portion or all of
the 26 GHz and 42 GHz bands, it
proposes to have no pre-auction limit on
the amount of spectrum in these bands
(or portions thereof) that an entity may

acquire through competitive bidding.
The Commission believes that the
reasons for eliminating the pre-auction
limit for these five bands would apply
equally to the 26 GHz and 42 GHz
bands, given their technical
characteristics relative to these other
bands. The Commission seeks comment
on this proposal.

50. To the extent that the Commission
adopts UMFUS rules for some portion
or all of the 26 GHz and 42 GHz bands,
it proposes to include those bands (or
portions thereof) in the mmW spectrum
threshold for reviewing proposed
secondary market transactions. The
Commission notes that these bands
share similar technical characteristics to
the 24 GHz, 28 GHz, 37 GHz, 39 GHz,
and 47 GHz bands. The Commission
seeks comment on this proposal.

VII. Initial Regulatory Flexibility
Analysis

51. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), the Commission has prepared
this present Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
a substantial number of small entities by
the policies and rules proposed in the
attached 3rd FNPRM. Written public
comments are requested on this IRFA.
Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments as
specified in the 3rd FNPRM. The
Commission will send a copy of this 3rd
FNPRM, including this IRFA, to the
Chief Counsel for Advocacy of the Small
Business Administration (SBA). In
addition, the 3rd FNPRM and IRFA (or
summaries thereof) will be published in
the Federal Register.

A. Need for, and Objectives of, the
Proposed Rules

52. In the 3rd FNPRM, the
Commission proposes to increase the
Nation’s supply of spectrum for mobile
broadband by adopting rules for fixed
and mobile services in the 25.25-27.5
GHz and 42-42.5 GHz band. The
Commission proposes to include this
band in the part 30 UMFUS. This
additional spectrum for mobile use will
help ensure that the speed, capacity,
and ubiquity of the nation’s wireless
networks keeps pace with the
skyrocketing demand for mobile service.
It will also make possible new types of
services for consumers and businesses.
The Commission proposes to award
Partial Economic Area-based licenses
for these bands to best balance the needs
of large and small carriers. The 3rd
FNPRM also proposes to include these
bands, or portions of these bands, in the
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mmW spectrum threshold for reviewing
proposed secondary market
transactions.

53. Until recently, the mmW bands
were generally considered unsuitable
for mobile applications because of
propagation losses at such high
frequencies and the inability of mmW
signals to propagate around obstacles.
As increasing congestion has begun to
fill the lower bands and carriers have
resorted to smaller and smaller
microcells in order to re-use the
available spectrum, however, the
industry is taking another look at the
mmW bands and beginning to realize
that at least some of its presumed
disadvantages can be turned to
advantage. For example, short
transmission paths and high
propagation losses can facilitate
spectrum re-use in microcellular
deployments by limiting the amount of
interference between adjacent cells.
Furthermore, where longer paths are
desired, the extremely short
wavelengths of mmW signals make it
feasible for very small antennas to
concentrate signals into highly focused
beams with enough gain to overcome
propagation losses. The short
wavelengths of mmW signals also make
it possible to build multi-element,
dynamic beam-forming antennas that
will be small enough to fit into
handsets—a feat that might never be
possible at the lower, longer-wavelength
frequencies below 6 GHz where cell
phones operate today.

54. In the 3rd FNPRM, the
Commission also seeks comment on
developing the licensing framework it
has adopted for the 37-37.6 GHz band.
That framework creates an innovative
shared space that can be used by a wide
variety of Federal and non-Federal
users, by new entrants and by
established operators—and smaller
businesses in particular—to experiment
with new technologies in the mmW
space. The Commission seeks comment
on a first-come-first-served licensing or
registration scheme, in which actual
users have a right to interference
protection, but no right to exclude other
users. The Commission seeks comment
on subsequent users being required to
coordinate with previously registered
non-Federal and Federal sites through
part 101 notice and response rules or on
the alternative of registering facilities
with a third-party coordinator.

55. The 3rd FNPRM also proposes to
adopt rules permitting licensing of
individual FSS earth stations in the
50.4-51.4 GHz band using the criteria
identical to those applicable in the
24.75-25.25 GHz band. Although the
50.4-52.6 GHz band remains under

consideration for UMFUS licensing, the
Commission has throughout this
proceeding sought to promote spectrum
efficiency by permitting spectrum made
available for UMFUS to be shared with
other allocated services when possible.
The Commission believes that in the
50.4-51.4 GHz band, where an FSS
allocation already exists, that a limited
number of individually licensed FSS
earth stations can share the 50.4-51.4
GHz band with minimal impact on
terrestrial operations.

56. Overall, this proposal is designed
to provide for flexible use of this
spectrum by allowing licensees to
choose their type of service offerings, to
encourage innovation and investment in
mobile broadband use in this spectrum,
and to provide a stable regulatory
environment in which fixed, mobile,
and satellite deployment would be able
to develop through the application of
flexible rules. The market-oriented
licensing framework for these bands
would ensure that this spectrum is
efficiently utilized and will foster the
development of new and innovative
technologies and services, as well as
encourage the growth and development
of a wide variety of services, ultimately
leading to greater benefits to consumers.

B. Legal Basis

57. The proposed action is authorized
pursuant to sections 1, 2, 3, 4, 5, 7, 301,
302, 302a, 303, 304, 307, 309, and 310
of the Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, 153, 154,
155, 157, 301, 302, 302a, 303, 304, 307,
309, and 310, section 706 of the
Telecommunications Act of 1996, as
amended, 47 U.S.C. 1302.

C. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

58. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
generally defines the term ““small
entity”” as having the same meaning as
the terms ‘“small business,” “small
organization,” and ‘“‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act.” A
“small business concern” is one which:
(1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
SBA.

59. Small Businesses, Small
Organizations, Small Governmental
Jurisdictions. The Commission’s

actions, over time, may affect small
entities that are not easily categorized at
present. The Commission therefore
describes here, at the outset, three broad
groups of small entities that could be
directly affected herein. First, while
there are industry specific size
standards for small businesses that are
used in the regulatory flexibility
analysis, according to data from the
SBA’s Office of Advocacy, in general a
small business is an independent
business having fewer than 500
employees. These types of small
businesses represent 99.9% of all
businesses in the United States which
translates to 28.8 million businesses.

60. Next, the type of small entity
described as a “small organization” is
generally “any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.” Nationwide, as of August 2016,
there were approximately 356,494 small
organizations based on registration and
tax data filed by nonprofits with the
Internal Revenue Service (IRS).

61. Finally, the small entity described
as a “small governmental jurisdiction”
is defined generally as “governments of
cities, counties, towns, townships,
villages, school districts, or special
districts, with a population of less than
fifty thousand.” U.S. Census Bureau
data from the 2012 Census of
Governments indicate that there were
90,056 local governmental jurisdictions
consisting of general purpose
governments and special purpose
governments in the United States. Of
this number there were 37, 132 General
purpose governments (county,
municipal and town or township) with
populations of less than 50,000 and
12,184 Special purpose governments
(independent school districts and
special districts) with populations of
less than 50,000. The 2012 U.S. Census
Bureau data for most types of
governments in the local government
category show that the majority of these
governments have populations of less
than 50,000. Based on this data the
Commission estimates that at least
49,316 local government jurisdictions
fall in the category of ““small
governmental jurisdictions.”

62. Wireless Telecommunications
Carriers (except Satellite). This industry
comprises establishments engaged in
operating and maintaining switching
and transmission facilities to provide
communications via the airwaves.
Establishments in this industry have
spectrum licenses and provide services
using that spectrum, such as cellular
services, paging services, wireless
internet access, and wireless video
services. The appropriate size standard
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under SBA rules is that such a business
is small if it has 1,500 or fewer
employees. For this industry, U.S.
Census Bureau data for 2012 show that
there were 967 firms that operated for
the entire year. Of this total, 955 firms
had employment of 999 or fewer
employees and 12 had employment of
1,000 employees or more. Thus under
this category and the associated size
standard, the Commission estimates that
the majority of wireless
telecommunications carriers (except
satellite) are small entities.

63. Fixed Microwave Services.
Microwave services include common
carrier, private-operational fixed, and
broadcast auxiliary radio services. They
also include the UMFUS the Millimeter
Wave Service, Local Multipoint
Distribution Service (LMDS), the Digital
Electronic Message Service (DEMS), and
the 24 GHz Service, where licensees can
choose between common carrier and
non-common carrier status. At present,
there are approximately 66,680 common
carrier fixed licensees, 69,360 private
and public safety operational-fixed
licensees, 20,150 broadcast auxiliary
radio licensees, 411 LMDS licenses, 33
24 GHz DEMS licenses, 777 39 GHz
licenses, and five 24 GHz licensees, and
467 Millimeter Wave licenses in the
microwave services. The Commission
has not yet defined a small business
with respect to microwave services. The
closest applicable SBA category is
Wireless Telecommunications Carriers
(except Satellite) and the appropriate
size standard for this category under
SBA rules is that such a business is
small if it has 1,500 or fewer employees.
For this industry, U.S. Census Bureau
data for 2012 shows that there were 967
firms that operated for the entire year.
Of this total, 955 had employment of
999 or fewer, and 12 firms had
employment of 1,000 employees or
more. Thus under this SBA category and
the associated standard, the
Commission estimates that the majority
of fixed microwave service licensees can
be considered small.

64. The Commission does not have
data specifying the number of these
licensees that have more than 1,500
employees, and thus is unable at this
time to estimate with greater precision
the number of fixed microwave service
licensees that would qualify as small
business concerns under the SBA’s
small business size standard.
Consequently, the Commission
estimates that there are up to 36,708
common carrier fixed licensees and up
to 59,291 private operational-fixed
licensees and broadcast auxiliary radio
licensees in the microwave services that
may be small and may be affected by the

rules and policies adopted herein. The
Commission notes, however, that both
the common carrier microwave fixed
and the private operational microwave
fixed licensee categories includes some
large entities.

65. Satellite Telecommunications.
This category comprises firms
“primarily engaged in providing
telecommunications services to other
establishments in the
telecommunications and broadcasting
industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications.” Satellite
telecommunications service providers
include satellite and earth station
operators. The category has a small
business size standard of $32.5 million
or less in average annual receipts, under
SBA rules. For this category, U.S.
Census Bureau data for 2012 shows that
there were a total of 333 firms that
operated for the entire year. Of this
total, 299 firms had annual receipts of
less than $25 million. Consequently, the
Commission estimates that the majority
of satellite telecommunications
providers are small entities.

66. All Other Telecommunications.
The “All Other Telecommunications”
category is comprised of establishments
primarily engaged in providing
specialized telecommunications
services, such as satellite tracking,
communications telemetry, and radar
station operation. This industry also
includes establishments primarily
engaged in providing satellite terminal
stations and associated facilities
connected with one or more terrestrial
systems and capable of transmitting
telecommunications to, and receiving
telecommunications from, satellite
systems. Establishments providing
internet services or voice over internet
protocol (VoIP) services via client-
supplied telecommunications
connections are also included in this
industry.” The SBA has developed a
small business size standard for “All
Other Telecommunications,” which
consists of all such firms with gross
annual receipts of $32.5 million or less.
For this category, U.S. Census Bureau
data for 2012 shows that there were a
total of 1,442 firms that operated for the
entire year. Of these firms, a total of
1400 firms had gross annual receipts of
under $25 million and 42 firms had
gross annual receipts of $25 million to
$49, 999,999. Thus, the Commission
estimates that a majority of “All Other
Telecommunications” firms potentially
affected by its actions can be considered
small.

67. Radio and Television
Broadcasting and Wireless

Communications Equipment
Manufacturing. This industry comprises
establishments primarily engaged in
manufacturing radio and television
broadcast and wireless communications
equipment. Examples of products made
by these establishments are:
Transmitting and receiving antennas,
cable television equipment, GPS
equipment, pagers, cellular phones,
mobile communications equipment, and
radio and television studio and
broadcasting equipment.” The SBA has
established a size standard for this
industry of 1,250 employees or less.
U.S. Census Bureau data for 2012 shows
that 841 establishments operated in this
industry in that year. Of that number,
828 establishments operated with fewer
than 1,000 employees, 7 establishments
operated with between 1,000 and 2,499
employees and 6 establishments
operated with 2,500 or more employees.
Based on this data, the Commission
concludes that a majority of
manufacturers in this industry is small.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

68. The Commission expects the rules
proposed in the 3rd FNPRM will impose
new or additional reporting or
recordkeeping and/or other compliance
obligations on small entities as well as
other licensees and applicants.

69. Applicants in the Lower 37 GHz
band will be required to coordinate their
proposed operations with other
licensees and applicants. Such
coordination is necessary to ensure that
neighboring operations will not interfere
with each other. Potential applicants
will also be required to coordinate their
operations with any Federal agencies
with operations in the areas.

70. Small entities and other
applicants in 26 GHz, 42 GHz, and
Lower 37 GHz UMFUS will be required
to meet buildout requirements. In doing
so, they will be required to provide
information to the Commission on the
facilities they have constructed, the
nature of the service they are providing,
and the extent to which they are
providing coverage in their license area.
With respect to the 26 GHz performance
requirements, the Commission believes
such requirements are necessary to
ensure that spectrum is being put into
use and has proposed a variety of
metrics to provide small entities as well
as other licensees with a variety of
means by which they may demonstrate
compliance. The Commissions
anticipates the performance
requirements will encourage rapid
deployment of next generation wireless
services, including 5G, which will
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benefit small entities and the industry
as a whole.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

71. The RFA requires an agency to
describe any significant alternatives for
small businesses that it has considered
in reaching its proposed approach,
which may include the following four
alternatives (among others): (1) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance and
reporting requirements under the rule
for such small entities; (3) the use of
performance rather than design
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for such small entities.

72. The Commission does not believe
that its proposed changes will have a
significant economic impact on small
entities. The Commission believes the
proposed site-based licensing scheme
for the Lower 37 GHz band would
facilitate access to spectrum by small
businesses and a wide variety of other
entities. However, to get a better
understanding of costs and any burdens,
the Commission seeks comment on
whether any of burdens associated the
filing, recordkeeping and reporting
requirements described above can be
minimized for small businesses. In
particular, the Commission seeks
comment on whether any of the costs
associated with its construction or

performance requirements in the 26
GHz and Lower 37 GHz bands can be
alleviated for small businesses. The
Commission expects to more fully
consider the economic impact and
alternatives for small entities following
the review of comments filed in
response to the 3rd FNPRM.

F. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

73. None.
VIII. Ordering Clauses

74. It is ordered, pursuant to the
authority found in sections 1, 2, 3, 4, 5,
7, 301, 302, 302a, 303, 304, 307, 309,
and 310 of the Communications Act of
1934, 47 U.S.C. 151, 152, 153, 154, 155,
157, 301, 302, 302a, 303, 304, 307, 309,
and 310, section 706 of the
Telecommunications Act of 1996, as
amended, 47 U.S.C. 1302, and §1.411 of
the Commission’s rules, 47 CFR 1.411,
that this Third Report and Order, Third
Further Notice of Proposed Rulemaking,
and Memorandum Opinion and Order is
hereby adopted.

75. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Third Report and Order, Third
Further Notice of Proposed Rulemaking,
and Memorandum Opinion and Order,
including the Final, Supplemental
Final, and Initial Regulatory Flexibility
Analysis, to the Chief Counsel for
Advocacy of the Small Business
Administration.

76. It is further ordered that the
Commission shall send a copy of this
Report and Order to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Parts 2, 25
and 30

Communications common carriers,
Reporting and recordkeeping
requirements, Communications
equipment.

Federal Communications Commission.
Marlene Dortch,
Secretary, Office of the Secretary.

Proposed Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
parts 2, 25, and 30 as follows:

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

m 1. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and
336, unless otherwise noted.

m 2.In § 2.106, the Table of Frequency
Allocations is amended as follows:

m a. Revise pages 54, 55, 58, and 60.

m b. In the list of non-Federal
Government (NG) Footnotes, footnote
NGS65 is revised.

§2.106 Table of Frequency Allocations.

The revisions read as follows:
* * * * *



24-24.05 24-24.05 24-24.05
AMATEUR AMATEUR ISM Equipment (18)
AMATEUR-SATELLITE AMATEUR-SATELLITE Amateur Radio (97)
5.150 5.150 Us211 5.150 Us211
24.05-24.25 24.05-24.25 24.05-24.25
RADIOLOCATION RADIOLOCATION G59 Amateur RF Devices (15)
Amateur Earth exploration-satellite (active) | Earth exploration-satellite (active) ISM Equipment (18)
Earth exploration-satellite (active) Radiolocation Private Land Mobile (90)
Amateur Radio (97)
5.150 5.150 5.150
24.25-24 45 24.25-24.45 24.25-24.45 24.2524.45 24.2524.45
FIXED RADIONAVIGATION FIXED FIXED RF Devices (15)
MOBILE MOBILE Upper Microwave Flexible
RADIONAVIGATION Use (30)
24.45-24.65 24.45-24.65 24.45-24.65 24.4524.65
FIXED INTER-SATELLITE FIXED INTER-SATELLITE RF Devices (15)
INTER-SATELLITE RADIONAVIGATION INTER-SATELLITE RADIONAVIGATION Satellite Communications (25)
MOBILE
RADIONAVIGATION
5.533 5.533 5533
2465-24.75 24.65-24.75 24652475 24652475
FIXED INTER-SATELLITE FIXED INTER-SATELLITE
FIXED-SATELLITE RADIOLOCATION-SATELLITE FIXED-SATELLITE RADIOLOCATION-SATELLITE (Earth-to-space)
(Earth-to-space) 5.532B (Earth-to-space) (Earth-to-space) 5.532B
INTER-SATELLITE INTER-SATELLITE
MOBILE
5.533
24.75-25.25 24.75-25.25 24.75-25.25 24752525 24752525
FIXED FIXED-SATELLITE FIXED FIXED RF Devices (15)
FIXED-SATELLITE (Earth-to-space) 5.535 FIXED-SATELLITE FIXED-SATELLITE Satellite Communications (25)
(Earth-to-space) 5.532B (Earth-to-space) 5.535 (Earth-to-space) NG5 Upper Microwave Flexible
MOBILE MOBILE Use (30)
2525255 25.25255 2525255
FIXED FIXED FIXED RF Devices (15)
INTER-SATELLITE 5.536 INTER-SATELLITE 5.536 MOBILE Upper Microwave Flexible

MOBILE

Standard frequency and time signal-satellite (Earth-to-space)

MOBILE

Standard frequency and time
signal-satellite (Earth-to-space)

Inter-satellite 5.536

Standard frequency and time
signhal-satellite (Earth-to-space)

25527

EARTH EXPLORATION-SATELLITE (space-to-Earth) 5.536B

FIXED
INTER-SATELLITE 5.536
MOBILE

SPACE RESEARCH (space-to-Earth) 5.536C
Standard frequency and time signal-satellite (Earth-to-space)

5.536A

26,527

EARTH EXPLORATION-
SATELLITE (space-to-Earth)

FIXED

INTER-SATELLITE 5.536

MOBILE

SPACE RESEARCH
(space-to-Earth)

Standard frequency and time
signal-satellite (Earth-to-space)

5.536A US258

25527

FIXED

MOBILE

SPACE RESEARCH
(space-to-Earth)

Inter-satellite 5.536

Standard frequency and time
signal-satellite (Earth-to-space)

5.536A US258

Use (30)

ceSve
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Table of Frequency Allocations

27-34.7 GHz (SHF/EHF)

Intemational Table United States Table FCC Rule Part(s)
Region 1 Table Region 2 Table | Region 3 Table Federal Table Non-Federal Table
27-215 27-215 27-215 27-215
FIXED FIXED FIXED FIXED Upper Microwave Flexible
INTER-SATELLITE 5.536 FIXED-SATELLITE (Earth-to-space) INTER-SATELLITE 5.536 MOBILE Use (30)
MOBILE INTER-SATELLITE 5.536 5.537 MOBILE Inter-satellite 5.536 RF Devices (15)
MOBILE
27.5-28.5 27.5-30 2752835 )
FIXED 5.537A FIXED RF Devices (15)
FIXED-SATELLITE (Earth-to-space) 5.484A 5516B 5.539 FIXED-SATELLITE (Earth-to-space) Se(a:telllte _—
MOBILE MOBILE ommunications (25)
Upper Microwave Flexible
Use (30)
Fixed Microwave (101)
5538 5.540 28.35-29.1
785291 FIXED-SATELLITE (Earth-to-space) Satellite
FIXED : NG165 Communications (25)
FIXED-SATELLITE (Earth-to-space) 5.434A 5516B 5.523A 5.539
MOBILE
Earth exploration-satellite (Earth-to-space) 5.541
5540 NG62
29.1-29.5 29.1-29.25
FIXED FIXED RF Devices (15)
FIXED-SATELLITE (Earth-to-space) 5.516B 5523C 5.523E 5.535A 5539 5541A FIXED-SATELLITE (Earth-to-space) || Satellite
MOBILE NG166 Communications (25)
Earth exploration-satellite (Earth-to-space) 5.541 MOBILE Fixed Microwave (101)
29.25-29.5
FIXED-SATELLITE (Earth-to-space) Satellite
NG535A Communications (25)
5.540 NG62
29.529.9 29.5-29.9 29.529.9 29.5-30
FIXED-SATELLITE (Earth-to-space) | FIXED-SATELLITE (Earth-to-space) | FIXED-SATELLITE (Earth-to-space) FIXED-SATELLITE (Earth-to-space)
5.484A 5516B 5.539 5.484A 5516B 5.539 5.484A 5.516B 5539 MOBILE-SATELLITE
Earth exploration-satellite MOBILE-SATELLITE Earth exploration-satellite (Earth-to-space)
(Earth-to-space) 5.541 (Earth-to-space) (Earth-to-space) 5.541
Mobile-satellite (Earth-to-space) Earth exploration-satellite Mobile-satellite (Earth-to-space)
(Earth-to-space) 5.541
5525 5526 5527 5529 5540
5.540 5.542 5.542 5.540 5.542
29.9-30
FIXED-SATELLITE (Earth-to-space) 5.484A 5.516B 5.539
MOBILE-SATELLITE (Earth-to-space)
Earth exploration-satellite (Earth-to-space) 5.541 5.543
5525 5526 5.527 5.538 5.540 5.542 5.525 5526 5527 5.529 5543
30-31 30-31 30-31

FIXED-SATELLITE (Earth-to-space) 5.338A
MOBILE-SATELLITE (Earth-to-space)
Standard frequency and time signal-satellite (space-to-Earth)

5.542

FIXED-SATELLITE (Earth-to-space)

MOBILE-SATELLITE (Earth-to-space)

Standard frequency and time
signal-satellite (space-to-Earth)

Gl7

Standard frequency and time
signal-satellite (space-to-Earth)
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40-40.5

EARTH EXPLORATION-SATELLITE (Earth-to-space)
FIXED

FIXED-SATELLITE (space-to-Earth) 5516B
MOBILE

MOBILE-SATELLITE (space-to-Earth)

SPACE RESEARCH (Earth-to-space)

Earth exploration-satellite (space-to-Earth)

40-40.5
EARTH EXPLORATION-

SATELLITE (Earth-to-space)
FIXED-SATELLITE (space-to-Earth)
MOBILE-SATELLITE (space-to-Earth)
SPACE RESEARCH (Earth-to-space)
Earth exploration-satellite

(space-to-Earth)

40405
FIXED-SATELLITE (space-to-Earth)
MOBILE-SATELLITE (space-to-Earth)

Satellite Communications (25)

G117
40.5-41 40.5-41 40.5-41 40.5-41 40.5-41
FIXED FIXED FIXED FIXED-SATELLITE (space-to-Earth) | FIXED-SATELLITE (space-to-Earth)
FIXED-SATELLITE (space-to-Earth) | FIXED-SATELLITE (space-to- FIXED-SATELLITE (space-to- Mobile-satellite (space-to-Earth) BROADCASTING
BROADCASTING Earth) 55168 Earth) BROADCASTING-SATELLITE
BROADCASTING-SATELLITE BROADCASTING BROADCASTING Fixed
Mobile BROADCASTING-SATELLITE | BROADCASTING-SATELLITE Mobile
Mobile Mobile Mobile-satellite (space-to-Earth)
Mobile-satellite (space-to-Earth)
5.547 5.547 5.547 us211 G117 Us211
41-425 41-425 41-42
FIXED FIXED
FIXED-SATELLITE (space-to-Earth) 5516B FIXED-SATELLITE (space-to-Earth)
BROADCASTING MOBILE
BROADCASTING-SATELLITE BROADCASTING
Mobile BROADCASTING-SATELLITE
Us211
42-425
FIXED Upper Microwave Flexible
MOBILE Use (30)
5.547 5.551F 5551H 5551 us211 Us211
42,5435 42,5435 425435
FIXED FIXED RADIO ASTRONOMY
FIXED-SATELLITE (Earth-to-space) 5.552 FIXED-SATELLITE (Earth-to-space)
MOBILE except aeronautical mobile MOBILE except aeronautical mobile
RADIO ASTRONOMY RADIO ASTRONOMY
5.149 5.547 US342 US342
43547 435455 435455
MOBILE 5.553 FIXED-SATELLITE (Earth-to-space)
MOBILE-SATELLITE MOBILE-SATELLITE (Earth-to-space)
RADIONAVIGATION
RADIONAVIGATION-SATELLITE G117
45.5-46.9
MOBILE RF Devices (15)

5.554

MOBILE-SATELLITE (Earth-to-space)
RADIONAVIGATION-SATELLITE

5.554

vesye
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* * * * *

Non-Federal Government (NG)
Footnotes

* * * * *

NG65 In the bands 24.75-25.25 GHz,
47.2-48.2 GHz and 50.4-51.4 GHz,
stations in the fixed and mobile services
may not claim protection from
individually licensed earth stations
authorized pursuant to 47 CFR 25.136.
However, nothing in this footnote shall
limit the right of UMFUS licensees to
operate in conformance with the
technical rules contained in 47 CFR part
30. The Commission reserves the right
to monitor developments and to
undertake further action concerning
interference between UMFUS and FSS,
including aggregate interference to
satellite receivers, if appropriate.

* * * * *

PART 25—SATELLITE
COMMUNICATIONS

m 3. The authority citation for part 25
continues to read as follows:

Authority: 47 U.S.C. 154, 301, 302, 303,
307, 309, 310, 319, 332, 605, and 721, unless
otherwise noted.

m 4. Amend § 25.136 by revising the
section heading and paragraph (g), and
adding paragraph (h) to read as follows:

§25.136 Earth Stations in the 24.75-25.25
GHz, 27.5-28.35 GHz, 37.5-40 GHz, 47.2—
48.2 GHz and 50.4-51.4 GHz bands.

* * * * *

(g) Notwithstanding that FSS is co-
primary with the Upper Microwave
Flexible Use Service in the 24.75-25.25
GHz and 50.4-51.4 GHz bands, earth
stations in these bands shall be limited
to individually licensed earth stations.
An applicant for a license for a
transmitting earth station in the 24.75—
25.25 GHz or 50.4-51.4 GHz band must
meet one of the following criteria to be
authorized to operate without providing
any additional interference protection to
stations in the Upper Microwave
Flexible Use Service:

(1) The FSS licensee also holds the
relevant Upper Microwave Flexible Use
Service license(s) for the area in which
the earth station generates a power flux
density (PFD), at 10 meters above
ground level, of greater than or equal to
—77.6dBm/m2/MHz;

(2) The earth station in the 24.75—
25.25 GHz band was authorized prior to
August 20, 2018; or the earth station in
the 50.4.2-51.4 GHz band was
authorized prior to [effective date of this
rule]; or

(3) The application for the earth
station in the 24.75-25.25 GHz band
was filed prior to August 20, 2018; or
the application for the earth station in

TABLE 1 TO PARAGRAPH (g)(4)(ii)

the 50.4-51.4 GHz band was filed prior
to [effective date for this rule]; or

(4) The applicant demonstrates
compliance with all of the following
criteria in its application:

(i) There are no more than two other
authorized earth stations operating in
the same frequency band within the
county where the proposed earth station
is located that meet the criteria
contained in either paragraphs (g)(1)
(g)(2), (g)(3) or (g)(4) of this section, and
there are no more than 14 other
authorized earth stations operating in
the same frequency band within the
Partial Economic Area where the
proposed earth station is located that
meet the criteria contained in
paragraphs (g)(1) (g)(2), (g)(3) or (2)(4) of
this section. For purposes of this
requirement, multiple earth stations that
are collocated with or at a location
contiguous to each other shall be
considered as one earth station;

(ii) The area in which the earth station
generates a power flux density (PFD), at
10 meters above ground level, of greater
than or equal to —77.6 dBm/m2/MHz,
together with the similar area of any
other earth station operating in the same
frequency band authorized pursuant to
paragraph (e) of this section, does not
cover, in the aggregate, more than the
amount of population of the county
within which the earth station is located
as noted below:

Population within the County where earth
station is located

Maximum permitted aggregate
population within —77.6 dBm/m2/MHz
PFD contour of earth stations

Greater than 450,000
Between 6,000 and 450,000 ..

FEWET than 6,000 ........ooiiiiiiiiiiiiiie ettt e e e eee et e e e e e e et e eeeeeasaataeeeeaeeaaansaeeeaeeesasbsaseeaeeaannnsaeeeeaeeaannnnrees

0.1 percent of population in county.
450 people.
7.5 percent of population in county.

(h) If an earth station applicant or
licensee in the 24.75-25.25 GHz, 27.5—
28.35 GHz, 37.5-40 GHz, 47.2—-48.2 GHz
and/or 50.4-51.4 GHz bands enters into
an agreement with an UMFUS licensee,
their operations shall be governed by
that agreement, except to the extent that
the agreement is inconsistent with the
Commission’s rules or the
Communications Act.

* * * * *

PART 30—UPPER MICROWAVE
FLEXIBLE USE SERVICE

m 5. The authority citation for part 30
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 303, 304, 307, 309, 310, 316, 332, 1302.

m 6. Amend § 30.4 by:

m a. Redesignating paragraphs (b)

through (e) as paragraphs (c), (d), (f),

and (g), and

m b. Adding a new paragraph (b) and (e).
The additions read as follows:

§30.4 Frequencies.

* * * * *

(b) 25.25-27.5 GHz band—25.25—
25.45 GHz; 25.45-25.65 GHz; 25.65—
25.85 GHz; 25.85—-26.05 GHz; 26.05—
26.25 GHz; 26.25-26.45 GHz; 26.45—
26.65 GHz; 26.65—26.85 GHz; 26.85—
27.05 GHz; 27.05-27.25 GHz; 27.25—
27.45 GHz; 27.45-27.5 GHz.

* * * * *

(e) 42—42.5 GHz band—42—42.1 GHz;
42.1-42.2 GHz; 42.2—-42.3 GHz; 42.3—
42.4 GHz; 42.4—-42.5 GHz.

* * * * *
[FR Doc. 2018-14807 Filed 7-19-18; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

Request for Nominations of Members
for the National Agricultural Research,
Extension, Education, and Economics
Advisory Board, Specialty Crop
Committee, and National Genetics
Advisory Council

AGENCY: Research, Education, and
Economics, USDA.

ACTION: Solicitation for membership.

SUMMARY: In accordance with the
Federal Advisory Committee Act, the
U.S. Department of Agriculture (USDA)
announces the opening of the
solicitation for nominations to fill
vacancies on the National Agricultural
Research, Extension, Education, and
Economics (NAREEE) Advisory Board
and its subcommittees. There are eight
vacancies on the NAREEE Advisory
Board; three vacancies on the Specialty
Crop Committee; six vacancies on the
Citrus Disease Subcommittee; and two
vacancies on the National Genetics
Advisory Council.

DATES: All nomination materials should
be submitted in a single, complete
package and received or postmarked by
August 10, 2018.

ADDRESSES: The nominee’s name,
resume or CV, completed and signed
Form AD-755, and any letters of
support must be submitted via one of
the following methods: (1) Email to
nareeeab@ars.usda.gov; (2) By fax to
202-720-6199; or (3) By mail delivery
service to: REE Advisory Board Office,
U.S. Department of Agriculture, Jamie L.
Whitten Building, Room 332-A, 1400
Independence Avenue SW, Washington,
DC 20250-2255.

FOR FURTHER INFORMATION CONTACT:
Michele Esch, Director, National
Agricultural Research, Extension,
Education, and Economics Advisory
Board, 1400 Independence Avenue SW,
Room 332A, The Whitten Building,

Washington, DC 20250-2255; telephone:
202-720-3684; fax: 202—720-6199;
email: nareeeab@ars.usda.gov.
Committee website:
www.nareeeab.ree.usda.gov.

SUPPLEMENTARY INFORMATION:

Instructions for Nominations:
Nominations are solicited from
organizations, associations, societies,
councils, federations, groups, and
companies that represent a wide variety
of food and agricultural interests
throughout the country. Nominations
for one individual who fits several of
the categories listed above, or for more
than one person who fits one category,
will be accepted. Nomination letters
must indicate the specific category(s) or
subcommittee for which the nominee is
applying (i.e., for the Specialty Crop
Committee or the National Genetics
Advisory Council). Nominees may be
considered for more than one category
and/or subcommittee dependent on
qualifications. Each nominee must
submit a signed form AD-755,
“Advisory Committee Membership
Background Information,” which can be
obtained from the contact person below
or from: https://www.ocio.usda.gov/
sites/default/files/docs/2012/AD-
755%20-%20Approved %20Master
%202015.pdf).

Nominations are open to all
individuals without regard to race,
color, religion, sex, national origin, age,
mental or physical handicap, marital
status, or sexual orientation. To ensure
the recommendation of the Advisory
Board take into account the needs of the
diverse groups served by the USDA,
membership shall include, to the extent
practicable, individuals with
demonstrated ability to represent the
needs of all racial and ethnic groups,
women and men, and persons with
disabilities.

Please note, individuals may not serve
on more than one USDA Federal
Advisory Committee. Lobbyists who are
registered with the Federal Government
and who are selected to serve on
committees to exercise their own
individual best judgment on behalf of
the government (e.g., as Special
Government Employees) are ineligible
to serve.

All nominees will be carefully
reviewed for their expertise, leadership,
and relevance. All nominees will be
vetted before selection.

Appointments to the NAREEE
Advisory Board and its subcommittees
will be made by the Secretary of
Agriculture.

NAREEE Advisory Board: The
NAREEE Advisory Board was
established in 1996 via Section 1408 of
the National Agricultural Research,
Extension, and Teaching Policy Act of
1977 (7 U.S.C. 3123) to provide advice
to the Secretary of Agriculture and land-
grant colleges and universities on top
priorities and policies for food and
agricultural research, education,
extension, and economics. Section 1408
of the National Agricultural Research,
Extension, and Teaching Policy Act of
1977 was amended by the Farm Security
and Rural Investment Act of 2002 to
reduce the number of members on the
NAREEE Advisory Board to 25 members
and required the Board to also provide
advice to the Committee on Agriculture
of the House of Representatives; the
Committee on Agriculture, Nutrition,
and Forestry of the Senate; the
Subcommittee on Agriculture, Rural
Development, Food and Drug
Administration and Related Agencies of
the Committee on Appropriations of the
House of Representatives; and the
Subcommittee on Agriculture, Rural
Development and Related Agencies of
the Committee on Appropriations of the
Senate.

Since the Advisory Board’s inception
by congressional legislation in 1996,
each member has represented a specific
category related to farming or ranching,
food production and processing, forestry
research, crop and animal science, land-
grant institutions, non-land grant
college or university with a historic
commitment to research in the food and
agricultural sciences, food retailing and
marketing, rural economic development,
and natural resource and consumer
interest groups, among many others.
The Board was first appointed by the
Secretary of Agriculture in September
1996, and one-third of its members were
appointed for a 1-, 2-, and 3-year term,
respectively. The terms for eight
members who represent specific
categories will expire September 30,
2018. Nominations are for a 3-year
appointment for these eight vacant
categories. All nominees will be
carefully reviewed for their expertise,
leadership, and relevance to a category.
Nominations for multiple categories is
acceptable. Please note nomination
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categories on the AD-755 or nomination
letter.
The eight slots to be filled are:

Category A. National Farm Organization

Category C. Food Animal Commodity
Producer

Category I. National Human Health
Association

Category N. Non-Land Grant College or
University With Historic Commitment to
Research in Food and Agricultural
Sciences

Category O. Hispanic-serving Institutions

Category Q. Transportation of food and
agricultural products to domestic and
foreign markets

Category R. Food Retailing and Marketing
Interests

Category S. Food and Fiber Processors

Specialty Crop Committee: The
Specialty Crop Committee was created
as a subcommittee of the NAREEE
Advisory Board in accordance with the
Specialty Crops Competitiveness Act of
2004 under Title III, Section 303 of
Public Law 108—465. The committee
was formulated to study the scope and
effectiveness of research, extension, and
economics programs affecting the
specialty crop industry. The legislation
defines “‘specialty crops” as fruits,
vegetables, tree nuts, dried fruits and
nursery crops (including floriculture).
The Agricultural Act of 2014 further
expanded the scope of the Specialty
Crop Committee to provide advice to the
Secretary of Agriculture on the
relevancy review process of the
Specialty Crop Research Initiative, a
granting program of the National
Institute of Food and Agriculture.

Members should represent the
breadth of the specialty crop industry.
Six members of the Specialty Crop
Committee are also members of the
NAREEE Advisory Board and six
members represent various disciplines
of the specialty crop industry. The terms
of three members will expire on
September 30, 2018. The Specialty Crop
Committee is soliciting nominations to
fill three vacant positions to represent
the specialty crop industry. Appointed
members will serve three years with
their terms expiring in September 2021.

National Genetic Resources Advisory
Council: The National Genetic
Resources Advisory Council was re-
established in 2012 as a permanent
subcommittee of the NAREEE Advisory
Board to formulate recommendations on
actions and policies for the collection,
maintenance, and utilization of genetic
resources; to make recommendations for
coordination of genetic resources plans
of several domestic and international
organizations; and to advise the
Secretary of Agriculture and the
National Genetic Resources Program,

part of the Agricultural Research
Service, of new and innovative
approaches to genetic resources
conservation.

The National Genetic Resources
Advisory Council membership is
required to have two-thirds of the
appointed members from scientific
disciplines relevant to the National
Genetic Resources Program, including
agricultural sciences, environmental
sciences, natural resource sciences,
health sciences, and nutritional
sciences; and one-third of the appointed
members from the general public
including leaders in fields of public
policy, trade, international
development, law, or management.

The terms of two members of the
National Genetic Resources Advisory
Council will expire on September 30,
2018. The two slots to be filled are to
be composed of one scientific members
and one general public member.
Appointed members will serve three-
year appointments expiring in
September 2021.

Citrus Disease Subcommittee: The
Citrus Disease Subcommittee was
established by the Agricultural Act of
2014 (Sec. 7103) to advise the Secretary
of Agriculture on citrus research,
extension, and development needs,
engage in regular consultation and
collaboration with USDA and other
organizations involved in citrus, and
provide recommendations for research
and extension activities related to citrus
disease. The Citrus Disease
Subcommittee will also advise the
Department on the research and
extension agenda of the Emergency
Citrus Disease Research and Extension
Program, a granting program of the
National Institute of Food and
Agriculture.

The subcommittee is composed of
nine members who must be a producer
of citrus with representation from the
following States: Three members from
Arizona or California, five members
from Florida, and one member from
Texas.

The terms of six Citrus Disease
Subcommittee will expire on September
30, 2018. The Citrus Disease
Subcommittee is soliciting nominations
to fill six vacant positions for
membership; three positions are to
represent Florida, two positions are to
represent California or Arizona, and one
position is to represent Texas.
Appointed members will serve three
years with their terms expiring in
September 2021.

Done at Washington, DG, this day of June
3, 2018.

Chavonda Jacobs-Young,

Acting Under Secretary, Research, Education,
and Economics, Acting Chief Scientist.

[FR Doc. 2018-15551 Filed 7-19-18; 8:45 am|
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. FSIS-2018-0025]

National Advisory Committee on
Microbiological Criteria for Foods

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice of public meeting.

SUMMARY: This notice is announcing
that the National Advisory Committee
on Microbiological Criteria for Foods
(NACMCF) will hold public meetings of
the full Committee and Subcommittees
on August 7-10, 2018. The Committee
will discuss and adopt: (1) Effective
Salmonella Control Strategies for
Poultry and (2) Virulence Factors and
Attributes that Define Foodborne Shiga
Toxin-producing Escherichia coli
(STEC) as Severe Human Pathogens.
The Committee will also discuss two
new charges; the first charge is The Use
of Water in Animal Slaughter and
Processing. Regulatory agencies such as
FSIS must also be able to provide
supportable alternatives to current water
consumption practices that allow
industry to potentially use less and
recycle water through developing
criteria on the appropriate uses of
varying water sources and treatment
technologies in the processing of meat,
poultry, and egg products. The second
charge is Appropriate Product Testing
Procedures and Criteria to Verify
Process Control for Microbial Pathogens
or appropriate indicator organisms in
Ready-to-Eat (RTE) Foods under the
U.S. Food and Drug Administration’s
(FDA) jurisdiction.

DATES: The full Committee will hold an
open meeting on Tuesday, August 7,
2018 from 10:00 a.m. to 12:00 p.m. EST.
The Subcommittees on the Use of Water
in Animal Slaughter and Processing,
and Appropriate Product Testing
Procedures and Criteria to Verify
Process Control for Microbial Pathogens
or appropriate indicator organisms in
Ready-to-Eat (RTE) Foods under FDA’s
jurisdiction, will hold concurrent open
Subcommittee meetings on Tuesday,
August 7, from 1:00 p.m. to 5:00 p.m.,
Wednesday, August 8, 2018; Thursday,
August 9, 2018; and Friday, August 10,
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2018 from 8:30 a.m. to 5:00 p.m. EST.,
respectively.

ADDRESSES: The Committee meetings
will be held at the Patriot’s Plaza 3, 1st
Floor Auditorium and Conference
Rooms, 355 E Street SW, Washington,
DC 20250. Attendance is free. Attendees
must show a valid photo ID to enter the
building. Attendees with non-
government ID may be required to pass
through the security screening systems,
please allow adequate time for this
process.

FSIS invites interested persons to
submit comments on the FSIS-2018—
0025. Comments may be submitted by
one of the following methods:

e Federal eRulemaking Portal: This
website provides the ability to type
short comments directly into the
comment field on this web page or
attach a file for lengthier comments. Go
to http://www.regulations.gov. Follow
the on-line instructions at that site for
submitting comments.

e Mail, including CD-ROMs, etc.:
Send to Docket Clerk, U.S. Department
of Agriculture, Food Safety and
Inspection Service, 1400 Independence
Avenue SW, Mailstop 3758, Room 6065,
Washington, DC 20250-3700.

e Hand- or courier-delivered
submittals: Deliver to 1400
Independence Avenue SW, Room 6065,
Washington, DC 20250-3700.

Instructions: All items submitted by
mail or electronic mail must include the
Agency name and docket number FSIS—
2018-0025. Comments received in
response to this docket will be made
available for public inspection and
posted without change, including any
personal information, to http://
www.regulations.gov.

Docket: For access to background
documents or comments received, call
(202) 720-5627 to schedule a time to
visit the FSIS Docket Room at 1400
Independence Avenue SW, Room 6065,
Washington, DC 20250-3700. All
documents related to the full Committee
meeting will be available for public
inspection in the FSIS Docket Room The
NACMCF documents will also be
available on the internet at https://
www.fsis.usda.gov/wps/portal/fsis/
topics/regulations/federal-register/
federal-register-notices.

FSIS will finalize an agenda on or
before the meeting dates and post it on
the FSIS web page at https://
www.fsis.usda.gov/wps/portal/fsis/
newsroom/meetings. Please note that the
meeting agenda is subject to change due
to the time required for Committee
discussions; thus, sessions could start or
end earlier or later than anticipated.
Please plan accordingly if you would

like to attend a particular session or
participate in a public comment period.
The official transcript of the August 7,
2018 full Committee meeting, when it
becomes available, will be kept in the
FSIS Docket Room at the above address
and will also be posted on https://
www.fsis.usda.gov/wps/portal/fsis/
topics/data-collection-and-reports/
nacmcf/meetings/nacmcf-meetings.

FOR FURTHER INFORMATION CONTACT:
Persons interested in making a
presentation, submitting technical
papers, or providing comments at the
August 7, plenary session should
contact Karen Thomas: Phone: (202)
690—6620; Fax (202) 690—6334; Email:
Karen.thomas-sharp@fsis.usda.gov or at
the mailing address: USDA, FSIS, Office
of Public Health Science, 1400
Independence Avenue SW, Patriots
Plaza 3, Mailstop 3777, Room 9-47,
Washington, DC 20250. Persons
requiring a sign language interpreter or
other special accommodations should
notify Ms. Thomas by July 30, 2018.

SUPPLEMENTARY INFORMATION:

Background

The NACMCF was established in
1988, in response to a recommendation
of the National Academy of Sciences for
an interagency approach to
microbiological criteria for foods, and in
response to a recommendation of the
U.S. House of Representatives
Committee on Appropriations, as
expressed in the Rural Development,
Agriculture, and Related Agencies
Appropriation Bill for fiscal year 1988.
The charter for the NACMCEF is
available for viewing on the FSIS web
page at https://www.fsis.usda.gov/wps/
portal/fsis/topics/data-collection-and-
reports/nacmcf/committee-charter.

The NACMCF provides scientific
advice and recommendations to the
Secretary of Agriculture and the
Secretary of Health and Human Services
on public health issues relative to the
safety and wholesomeness of the U.S.
food supply, including development of
microbiological criteria and review and
evaluation of epidemiological and risk
assessment data and methodologies for
assessing microbiological hazards in
foods. The Committee also provides
scientific advice and recommendations
to the Centers for Disease Control and
Prevention and the Departments of
Commerce and Defense. Questions from
the Department of Agriculture and
Health and Human Services agencies
that are sponsors of the Committee are
submitted as Charges to the Executive
Committee for vetting and approval
before they are presented to the full
Committee during the plenary session.

The Committee is expected to respond
to the questions during their two-year
term.

Ms. Carmen Rottenberg, Acting
Deputy Under Secretary for Food Safety,
USDA, is the Committee Chair; Dr.
Susan T. Mayne, Director of the Food
and Drug Administration’s Center for
Food Safety and Applied Nutrition, is
the Vice-Chair; and Dr. Mark Carter,
FSIS, is the Designated Federal Officer.

Documents Reviewed by NACMCF

FSIS will make all materials reviewed
and considered by NACMCF regarding
its deliberations available to the public.
Generally, these materials will be made
available as soon as possible after the
full Committee meeting. Further, FSIS
intends to make these materials
available in electronic format on the
FSIS web page (www.fsis.usda.gov), as
well as in hard copy format in the FSIS
Docket Room.

Disclaimer: NACMCF documents and
comments posted on the FSIS website
are electronic conversions from a variety
of source formats. In some cases,
document conversion may result in
character translation or formatting
errors. The original document is the
official, legal copy.

To meet the electronic and
information technology accessibility
standards in Section 508 of the
Rehabilitation Act, NACMCF may add
alternate text descriptors for non-text
elements (graphs, charts, tables,
multimedia, etc.). These modifications
only affect the internet copies of the
documents.

Copyrighted documents will not be
posted on the FSIS website, but will be
available for inspection in the FSIS
Docket Room.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, FSIS will
announce this Federal Register
publication online through the FSIS
web page located at: http://
www.fsis.usda.gov/federal-register. FSIS
also will make copies of this publication
available through the FSIS Constituent
Update, which is used to provide
information regarding FSIS policies,
procedures, regulations, Federal
Register notices, FSIS public meetings,
and other types of information that
could affect or would be of interest to
our constituents and stakeholders. The
Constituent Update is available on the
FSIS web page. Through the web page,
FSIS is able to provide information to a
much broader, more diverse audience.
In addition, FSIS offers an email
subscription service which provides
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automatic and customized access to
selected food safety news and
information. This service is available at:
http://www.fsis.usda.gov/subscribe.
Options range from recalls to export
information, regulations, directives, and
notices. Customers can add or delete
subscriptions themselves, and have the
option to password protect their
accounts.

USDA Non-Discrimination Statement

No agency, officer, or employee of the
USDA shall, on the grounds of race,
color, national origin, religion, sex,
gender identity, sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, or political
beliefs, exclude from participation in,
deny the benefits of, or subject to
discrimination, any person in the
United States under any program or
activity conducted by the USDA.

How To File a Complaint of
Discrimination

To file a complaint of discrimination,
complete the USDA Program
Discrimination Complaint Form, which
may be accessed online at: http://
www.ocio.usda.gov/sites/default/files/
docs/2012/Complain _combined 6 8
12.pdf, or write a letter signed by you
or your authorized representative.

Send your completed complaint form
or letter to USDA by mail, fax, or email:

Mail: U.S. Department of Agriculture,
Director, Office of Adjudication, 1400
Independence Avenue SW, Washington,
DC 20250-9410.

Fax: (202) 690-7442.

Email: program.intake@usda.gov.

Persons with disabilities who require
alternative means for communication
(Braille, large print, audiotape, etc.),
should contact USDA’s TARGET Center
at (202) 720-2600 (voice and TDD).

Paul Kiecker,

Acting Administrator.

[FR Doc. 2018—15594 Filed 7-19-18; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE
Forest Service

Malheur National Forest, Prairie City
Ranger District; Oregon; Cliff Knox
Project

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Malheur National Forest
will prepare an environmental impact
statement (EIS) to disclose the

environmental effects of proposed
vegetation and fuels treatments, wildlife
habitat designations, and road activities
in the Cliff Knox project area located on
the Prairie City and Emigrant Creek
Ranger Districts. Proposed actions
include timber harvest, small diameter
thinning, aspen and mountain
mahogany restoration, landscape
underburning, road activities to support
vegetation and fuels treatments, and
road system changes. The intent of the
project is to restore forest health, reduce
fuels, increase the forest’s resilience to
wildfires and other disturbance, and
enhance fish and wildlife habitats.
DATES: Comments concerning the
proposed action in this notice must be
received by August 20, 2018. The draft
EIS is expected in December 2018 and
the final EIS is expected in June 2019.
ADDRESSES: The preferred method to
submit comments is via email to:
comments-pacificnorthwest-malheur-
prairiecity@fs.fed.us. You may also
submit comments via mail to Ed
Guzman, District Ranger, Prairie City
Ranger District, P.O. Box 337, Prairie
City, OR 97869; via facsimile to 541—
820-4844; or by hand delivery to the
Prairie City Ranger District, 327 SW
Front St., Prairie City, Oregon.
FOR FURTHER INFORMATION CONTACT:
Kathy Schnider, District NEPA Planner,
327 SW Front St., P.O. Box 337, Prairie
City, OR 97869. Phone: 541-820-3821.
Email: kschnider@fs.fed.us. Individuals
who use telecommunication devices for
the deaf (TDD) may call the Federal
Information Relay Service at 1-800—
877-8339 between 8 a.m. and 8 p.m.,
eastern time, Monday through Friday.
SUPPLEMENTARY INFORMATION: The Cliff
Knox Project encompasses
approximately 40,000 acres across the
Bluebucket Creek subwatershed (10,976
acres) and the Cliff Creek-Malheur River
subwatershed (29,342 acres), and
includes the Malheur River Inventoried
Roadless Area and part of the Malheur
River Wild and Scenic River corridor.
The legal description for the planning
area includes Townships 17 and 18
South and Ranges 33, 34, and 35 East,
Willamette Meridian, Grant County,
Oregon. The full scoping package is
available on the Malheur National
Forest website: https://www.fs.usda.gov/
project/?project=50433.

Purpose and Need for Action

The project’s purpose and need is
represented by differences between
existing and desired conditions based
on forest plan management direction,
other forest service policies, and best
available science.

The purpose of the Cliff Knox Project
is to improve forest health and increase

resilience to drought, fire, insects and
diseases, and other disturbances by
moving the project area toward its
historical (natural) range of variability
in forest structure, tree density, species
composition, and associated wildlife
habitat. Additionally, there is an
opportunity to contribute to the
economic stability of local communities
that depend on timber resources for
their livelihood and move the forest
transportation system toward a more
environmentally and fiscally sustainable
state.

Specifically, there is a need in the
project area to:

(1) Increase forest resilience to insect
and disease outbreaks and
uncharacteristic wildfires by moving the
landscape toward a more historical
range of variability for structure,
density, and species composition. This
includes special consideration for the
Malheur River Wild and Scenic River,
the Malheur Inventoried Roadless Area,
riparian habitat conservation areas,
dedicated and replacement old growth
stands, aspen and mountain mahogany
stands, and connectivity corridors.

(2) Enhance landscape resilience to
wildfire by restoring fuel profiles to
types primarily conducive to surface
fire, with special attention to lands
adjacent to strategic roads and areas
identified as wildland-urban interface.

(3) Increase public and firefighter
safety in the event of a wildfire in the
project area.

(4) Restore and promote open stands
dominated by large trees and fire-
tolerant tree species, which were
historically dominant across the project
area.

(5) Maintain existing old forest stands
and promote old trees (greater than 150
years old) to increase their abundance
over the long term.

(6) Restore and promote regeneration
of hardwoods, including quaking aspen,
mountain mahogany, and riparian
hardwoods.

(7) Treat vegetation to improve
characteristics of the Malheur River
Inventoried Roadless Area as defined by
the 2001 Roadless Area Conservation
Rule (36 CFR 294.11).

(8) Increase water availability for
native vegetation by reestablishing
historical openings and grasslands,
thinning overstocked stands, and
removing encroaching juniper and other
conifers where they did not historically
occur.

(9) Improve quantity and quality of
forage for large ungulates, especially in
big-game winter range management
areas.
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(10) Reduce road related impacts to
the watershed (aquatic and terrestrial
habitat, and water quality).

(11) Improve existing road networks
to provide access to the forest while
meeting forest plan standards and
guidelines as well as regulatory
direction.

(12) Capture the economic value of
forest products and other resources to
support local economies and provide
employment opportunities.

(13) Provide safe access to the forest
for public health, enjoyment, and
stewardship.

Proposed Action

To meet the purpose and need for the
Cliff Knox Project and to move the
project area toward desired conditions,
the Malheur National Forest is
proposing activities including timber
harvest, small diameter thinning, aspen
and mountain mahogany restoration,
landscape underburning, road activities
to support vegetation and fuels
treatments, and road system changes.

Approximately 27,000 acres of
vegetation and fuel treatments are
proposed to increase forest resilience to
insect and disease outbreaks and
uncharacteristic wildfires; restore fuel
profiles, promote development of old
stands and trees; and restore quaking
aspen, mountain mahogany, and
riparian hardwoods (related to the
need). Treatments include stand
improvement commercial thinning,
biomass removal (biomass material may
be removed during logging operations,
by hand, or with small equipment such
as all-terrain vehicles or small
excavators or forwarders), and small
diameter thinning where stands are
above the appropriate management zone
for stand density. In areas of high tree
mortality due to insect infestations,
dead lodgepole and ponderosa pine
trees in excess of wildlife standards for
downed and dead trees may be
salvaged. Additionally, 3 units are
identified as potential tree tipping units,
where large wood could be placed in
streams. Proposed vegetation and fuel
treatments are located across the project
area to address the purpose and need,
including within the Malheur Wild and
Scenic River, Malheur River Inventoried
Roadless Area, the wildland-urban
interface and adjacent to strategic roads,
and riparian habitat conservation areas.
These treatments would help move
forest structure, composition, and
density toward more resilient vegetative
conditions.

Landscape underburning on
approximately 40,000 acres is proposed
to reduce surface fuel loading, reduce
ladder fuels, and raise canopy base

height. Treated stands would see a
combination of piled material burning
and underburning. Those stands not
mechanically treated would be managed
exclusively with the use of
underburning.

The proposed action includes wildlife
habitat designations that include
additions to replacement old growth
(108 acres) and pileated woodpecker
feeding areas (205 acres), establishment
of connectivity corridors (4,950 acres)
and wildlife habitat enhancement
openings (1,020 acres). Preliminary
connectivity corridors have been
identified between late and old
structure stands to allow for movement
of old-growth dependent species. The
goal of creating ‘““connectivity” is to
manage stands in corridors at higher
canopy densities when compared to
more intensively managed stands
located outside of corridors. Habitat
enhancement openings are proposed in
areas where soil types point to a more
open canopy in the past to create
openings in coniferous forest to move
areas that would have historically been
more open towards desired vegetation
communities. Most of these units are
located in big-game winter range and are
adjacent to or include existing openings.

Road activities to support vegetation
and fuels treatments are also proposed
to provide safe access and to reduce
road-related impacts. Road maintenance
and reconstruction for haul would occur
on open or temporarily opened roads to
provide safe access and adequate
drainage. About 15 miles of temporary
roads would be constructed to access
some timber harvest units; these areas
would be rehabilitated following use.

Multiple changes to the road system
are proposed. This includes
decommissioning about 9.5 miles of
road that are not needed for future
management actions and are either
already in an overgrown state or are
contributing to resource related impacts,
such as delivering sediment to streams
or disturbing wildlife. Also proposed is
closing about 14 miles of currently open
roads that may be needed for future
management actions but are either
currently in an overgrown state or
contributing to resource related impacts,
such as delivering sediment to streams
or disturbing wildlife. Closed roads are
to be left in a stable hydrologic state and
are to be periodically maintained. The
proposed action also includes
confirming the previous administrative
closure of 28 miles of road and opening
about 2.5 miles of currently closed roads
that show signs of moderate to high use,
have little potential for resource
impacts, and some of which provide
access to dispersed camping sites, State

and Bureau of Land Management lands,
and permittee allotments. Additionally,
the proposed action includes
decomissioning and relocating about 2
miles of road that are causing
unacceptable resource damage in their
current locations but provide access to
essential management activities and
dispersed campsites.

The Cliff Knox Project will also
include a variety of project design
criteria that serve to mitigate impacts of
activities to forest resources, including
wildlife, soils, watershed condition,
aquatic species, riparian habitat
conservation areas, heritage resources,
visuals, rangeland, botanical resources,
and invasive plants.

Possible Alternatives

A full range of alternatives to the
proposed action, including a no action
alternative, will be considered. The no
action alternative represents no change
and serves as the baseline for the
comparison of the action alternatives.
Alternatives may be developed in
response to issues raised by the public
during the scoping process or due to
additional concerns for resource values
identified by the interdisciplinary team.

Forest Plan Amendments

The proposed action may also include
the following amendments to the 1990
Malheur National Forest Land and
Resource Management Plan (Forest
Plan), as amended:

(1) Designating management area 13
(old growth): Old growth changes are
needed to maintain consistency with
forest plan standards for dedicated and
replacement old growth.

(2) Reducing cover below forest plan
standards in big-game summer range
and winter range: Reduction in
satisfactory and/or total cover in big-
game summer range and/or big-game
winter range. Vegetation management
treatments may initially reduce cover
levels in some areas; however, these
treatments would make it possible to
achieve desired vegetative health
conditions that may result in more
abundant, higher quality cover with
reduced insect activity in the future.

(3) Removal of trees greater than or
equal to 21 inches diameter at breast
height and harvest within late and old
structure: Removal of trees greater than
or equal to 21 inches diameter at breast
height within specific stands with
existing aspen and mountain mahogany
is proposed to improve the growth of
existing aspen and mountain mahogany
by reducing competition for sunlight
and water from large, young nearby
trees, and to move stands with old forest
multi-strata structure toward the old
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forest single-stratum structure that is
deficient in the project area.

(4) Not maintaining the current level
of connectivity between late and old
structure and old growth stands:
Reduction in connectivity is proposed
because the southern portion of the
project area contains pockets of late and
old structure stands within areas that
developed over mollic soils, an
indicator that these areas were
grasslands and meadows within their
historical range of variability, but are
now experiencing encroachment from
conifers. Connectivity does not exist in
these areas, and therefore cannot be
maintained.

When proposing a forest plan
amendment, the 2012 Planning Rule (36
CFR 219), as amended, requires the
Responsible Official to provide in the
initial notice “which substantive
requirements of §§219. 8 through
219.11 are likely to be directly related
to the amendment (§ 219.13(b)(5)).”
Whether a rule provision is likely to be
directly related to an amendment is
determined by the purpose for the
amendment, the beneficial effects or
adverse effects of the amendment, and
informed by the best available scientific
information, scoping, effects analysis,
monitoring data or other rationale. The
following substantive requirements
would likely be directly related to the
proposed amendments.

Substantive provisions that relate to
all proposed amendments include:
219.8(a)(1)(ii) Contributions of the plan
area to ecological conditions within the
broader landscape influenced by the
plan area; 219.8(a)(1)(iv) System drivers,
including dominant ecological
processes, disturbance regimes, and
stressors, such as natural succession,
wildland fire, invasive species, and
climate change; and the ability of
terrestrial and aquatic ecosystems on the
plan area to adapt to change; 219.9(a)(1)
Ecosystem integrity; 219.9(a)(2)
Ecosystem diversity; 219.10(a)(1)
Aesthetic values, air quality, cultural
and heritage resources, ecosystem
services, fish and wildlife species,
forage, geologic features, grazing and
rangelands, habitat and habitat
connectivity, recreation settings and
opportunities, riparian areas, scenery,
soil, surface and subsurface water
quality, timber, trails, vegetation,
viewsheds, wilderness, and other
relevant resources and uses; 219.10(a)(5)
Habitat conditions, subject to the
requirements of 219.9, for wildlife, fish,
and plants commonly enjoyed and used
by the public; for hunting, fishing,
trapping, gathering, observing,
subsistence, and other activities (in
collaboration with federally recognized

Tribes, Alaska Native Corporations,
other Federal agencies, and State and
local governments); and 219.10(a)(8)
System drivers, including dominant
ecological processes, disturbance
regimes, and stressors, such as natural
succession, wildland fire, invasive
species, and climate change; and the
ability of the terrestrial and aquatic
ecosystems on the plan area to adapt to
change (219.8).

Substantive provisions that relate to
the proposed amendments for reducing
cover below forest plan standards in big-
game summer range and winter range,
removal of trees greater than or equal to
21 inches diameter at breast height and
harvest within late and old structure,
and not maintaining the current level of
connectivity between late and old
structure and old growth stands include:
219.8(a)(1)(iii) Conditions in the broader
landscape that may influence the
sustainability of resources and
ecosystems within the plan area;
219.8(a)(1)(v) Wildland fire and
opportunities to restore fire adapted
ecosystems; 219.8(a)(1)(vi)
Opportunities for landscape scale
restoration; and 219.10(a)(7) Reasonably
foreseeable risks to ecological, social,
and economic sustainability.

Substantive provisions that relate to
the proposed amendments for
designating management area 13 (old
growth), removal of trees greater than or
equal to 21 inches diameter at breast
height and harvest within late and old
structure, and not maintaining the
current level of connectivity between
late and old structure and old growth
stands include: 219.9(a)(2)(i) Key
characteristics associated with
terrestrial and aquatic ecosystem types.

Responsible Official

The Forest Supervisor of the Malheur
National Forest, 431 Patterson Bridge
Road, John Day, OR 97845, is the
Responsible Official. The Responsible
Official decides if the proposed action
will be implemented and documents the
decision and rationale for the decision
in the record of decision. Responsibility
for preparation of the draft EIS and final
EIS has been delegated to the District
Ranger, Prairie City Ranger District.

Nature of Decision To Be Made

Given the purpose and need of the
project, the Responsible Official will
review the proposed action, other
alternatives, and the environmental
effects analysis in order to determine:
(1) Which alternative, or combination of
alternatives, should be implemented; (2)
the location and treatment methods for
all proposed activities; (3) the design
features, mitigation measures and

monitoring requirements; and, (4)
consistency with the forest plan and the
need for amendments.

Decisions by the Forest Supervisor to
approve project-specific plan
amendments are subject to the Project-
level Predecisional Administrative
Review Process of 36 CFR 218 Subpart
A, in accordance with 36 CFR 219.59(b).
The term ““project specific” refers to
amendments that would only apply to
the proposed project and would not
apply to any future management
actions.

Per 36 CFR 218.7(a)(2), this is a
project proposing to implement a land
management plan and is not authorized
under the Healthy Forests Restoration
Act (HFRA). Therefore, it is subject to
both subparts A and B of 36 CFR 218.

Scoping Process

This notice of intent initiates the
scoping process, which guides the
development of the EIS for the Cliff
Knox Project. The interdisciplinary
team will continute to seek information
and comments from Federal, State, and
local agencies, in addition to Tribal
governments and other individuals or
organizations that may be interested in,
or affected by, the proposed action.
There is a collaborative group in the
area that the interdisciplinary team will
interact with during the analysis
process.

Public meetings will occur in Prairie
City and Burns, Oregon, during the
scoping period for the purposes of
discussing and gathering comments on
the proposed action. Times and
locations of scheduled meetings will be
advertised through local media outlets
and posted on the Malheur National
Forest website. The intent of this
comment period is to provide those
interested in or affected by this
proposed action with an opportunity to
make their concerns known. Written,
hand-delivered, electronic, and
facsimile comments concerning this
proposed action will be accepted. We
invite you to provide any substantive
comments you might have regarding the
proposed action for the Cliff Knox
Project; substantive comments are
within the scope of the project and the
decision to be made, are specific to the
proposed activities and the project area,
and have a direct relationship to the
project. Please provide supporting
reasons for us to consider. If you cite or
include references with your comments,
you need to state specifically how those
references relate to the proposed action.
Please include a copy of or an internet
link for any references you cite.

It is important that reviewers provide
their comments at such times and in
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such manner that they are useful to the
agency’s preparation of the EIS.
Therefore, comments should be
provided prior to the close of the
comment period and should clearly
articulate the reviewer’s concerns and
contentions.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
become part of the public record for this
proposed action, and may be released
under the Freedom of Information Act.
However, comments submitted
anonymously will also be accepted and
considered.

Dated: June 6, 2018.
Chris French,

Associate Deputy Chief, National Forest
System.

[FR Doc. 2018-15491 Filed 7-19-18; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-979, C-570-980]

Crystalline Silicon Photovoltaic Cells,
Whether or Not Assembled Into
Modules, From the People’s Republic
of China: Notice of Initiation of
Changed Circumstances Reviews, and
Consideration of Revocation of the
Antidumping and Countervailing Duty
Orders in Part

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: Based on a request from Goal
Zero LLC (Goal Zero), the Department of
Commerce (Commerce) is initiating
changed circumstances reviews to
consider the possible revocation, in
part, of the antidumping duty (AD) and
countervailing duty (CVD) orders on
crystalline silicon photovoltaic cells,
whether or not assembled into modules,
from the People’s Republic of China
(China) with respect to certain solar
panels, as described below.

DATES: Applicable July 20, 2018.

FOR FURTHER INFORMATION CONTACT: Eli
Lovely, AD/CVD Operations, Office IV,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—1593.
SUPPLEMENTARY INFORMATION:

Background

On December 7, 2012, Commerce
published AD and CVD orders on
certain crystalline silicon photovoltaic

cells, whether or not assembled into
modules, from China.? On April 17,
2018, Goal Zero, an importer of the
subject merchandise, requested, through
a changed circumstances review,
revocation, in part, of the Orders
pursuant to section 751(b)(1) of the
Tariff Act of 1930, as amended (the Act)
and 19 CFR 351.216(b),2 with respect to
certain off-grid solar panels. On May 4,
2018, SolarWorld Americas, Inc. (the
petitioner) submitted a letter stating that
it did not oppose the partial revocation
proposed by Goal Zero.? On May 14,
2018, we issued a supplemental
questionnaire to Goal Zero,* to which it
responded on May 23, 2018.5 On May
30, 2018,5 and again on June 29, 2018,
we extended the deadline for
determining whether to initiate the
requested changed circumstances.” The
current deadline is July 16, 2018.8 On
July 9, 2018, we received revised
proposed partial revocation language
from Goal Zero.?

Scope of the Orders

The merchandise covered by the
Orders is crystalline silicon
photovoltaic cells, and modules,
laminates, and panels, consisting of
crystalline silicon photovoltaic cells,
whether or not partially or fully
assembled into other products,
including, but not limited to, modules,
laminates, panels and building
integrated materials.

The Orders cover crystalline silicon
photovoltaic cells of thickness equal to
or greater than 20 micrometers, having

1 See Crystalline Silicon Photovoltaic Cells,
Whether or Not Assembled into Modules, from the
People’s Republic of China: Amended Final
Determination of Sales at Less Than Fair Value,
and Antidumping Duty Order, 77 FR 73018
(December 7, 2012) and Crystalline Silicon
Photovoltaic Cells, Whether or Not Assembled into
Modules, from the People’s Republic of China:
Countervailing Duty Order, 77 FR 73017 (December
7, 2012) (collectively, Orders).

2 See Goal Zero’s Letter, “Goal Zero LLC’s
Request for a Changed Circumstances Review,”
dated April 17, 2018.

3 See SolarWorld’s Letter, “‘Support for Goal Zero
LLC’s Request for a Changed Circumstances
Review,” dated May 4, 2018.

4 See Commerce’s Letter, dated May 14, 2018.

5 See “Goal Zero LLC’s Response to Additional
Questions Regarding the Changed Circumstances
Reviews,” dated May 23, 2018.

6 See Commerce’s Letter, dated May 30, 2018.

7 See Commerce’s Letter, dated June 29, 2018.

8]1d.

9 See Crystalline Silicon Photovoltaic Cells,
Whether or Not Assembled into Modules, from the
People’s Republic of China: Comments on Goal
Zero LLC’ s Request for a Changed Circumstances
Review, dated July 9, 2018; see also Crystalline
Silicon Photovoltaic Cells, Whether or Not
Assembled into Modules from The People’s
Republic of China; Goal Zero LLC’s Comments
Regarding the Proposed Scope of the Changed
Circumstances Reviews, dated July 9, 2018.

a p/n junction formed by any means,
whether or not the cell has undergone
other processing, including, but not
limited to, cleaning, etching, coating,
and/or addition of materials (including,
but not limited to, metallization and
conductor patterns) to collect and
forward the electricity that is generated
by the cell.

Merchandise under consideration
may be described at the time of
importation as parts for final finished
products that are assembled after
importation, including, but not limited
to, modules, laminates, panels,
building-integrated modules, building-
integrated panels, or other finished
goods kits. Such parts that otherwise
meet the definition of merchandise
under consideration are included in the
scope of the Orders.

Excluded from the scope of the Orders
are thin film photovoltaic products
produced from amorphous silicon (a-Si),
cadmium telluride (CdTe), or copper
indium gallium selenide (CIGS).

Also excluded from the scope of the
Orders are crystalline silicon
photovoltaic cells, not exceeding
10,000mm? in surface area, that are
permanently integrated into a consumer
good whose function is other than
power generation and that consumes the
electricity generated by the integrated
crystalline silicon photovoltaic cell.
Where more than one cell is
permanently integrated into a consumer
good, the surface area for purposes of
this exclusion shall be the total
combined surface area of all cells that
are integrated into the consumer good.

Additionally, excluded from the
scope of the Orders are panels with
surface area from 3,450 mm? to 33,782
mm? with one black wire and one red
wire (each of type 22 AWG or 24 AWG
not more than 206 mm in length when
measured from panel extrusion), and
not exceeding 2.9 volts, 1.1 amps, and
3.19 watts. For the purposes of this
exclusion, no panel shall contain an
internal battery or external computer
peripheral ports.

Modules, laminates, and panels
produced in a third-country from cells
produced in the PRC are covered by the
Orders; however, modules, laminates,
and panels produced in the PRC from
cells produced in a third-country are not
covered by the Orders.

Merchandise covered by the Orders is
currently classified in the Harmonized
Tariff System of the United States
(HTSUS) under subheadings
8501.61.0000, 8507.20.80, 8541.40.6020,
8541.40.6030, and 8501.31.8000. These
HTSUS subheadings are provided for
convenience and customs purposes; the
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written description of the scope of the
Orders is dispositive.10

Proposed Revocation of the Orders

Goal Zero proposes that the Orders be
revoked, in part, with respect to with
certain off-grid solar panels. Goal Zero
submitted its most recent proposed
scope revocation language on July 9,
2018.11 Should Commerce determine to
revoke the Orders, in part, Goal Zero
proposes that Commerce exclude the
following products:

(1) Off-grid CSPV panels in rigid form
with a glass cover, with the
following characteristics:

(A) A total power output of 100 watts
or less per panel;

(B) a maximum surface area of 8,000
cm2 per panel;

(C) do not include a built-in inverter;

(D) must include a permanently
connected wire that terminates in
either an 8mm male barrel
connector, or a two-port rectangular
connector with two pins in square
housing of different colors;

(E) must include visible parallel grid
collector metallic wire lines every
1-4 millimeters across each solar
cell; and

(F) must be in individual retail
packaging (for purposes of this
provision, retail packaging typically
includes graphics, the product
name, its description and/or
features, and foam for transport);
and

(2) Off-grid CSPV panels without a glass
cover, with the following
characteristics:

(A) A total power output of 100 watts
or less per panel;

(B) a maximum surface area of 8,000
cm?2 per panel;

(C) do not include a built-in inverter;

(D) must include visible parallel grid
collector metallic wire lines every
1-4 millimeters across each solar
cell; and

(E) each panel is

1. permanently integrated into a
consumer good;

2. encased in a laminated material
without stitching, or

3. has all of the following
characteristics: (i) The panel is

10 See Orders, 77 FR at 73018-73019, 77 FR at
73017 (footnote omitted).

11 See Crystalline Silicon Photovoltaic Cells,
Whether or Not Assembled into Modules from The
People’s Republic of China; Goal Zero LLC’s
Comments Regarding the Proposed Scope of the
Changed Circumstances Reviews, dated July 9,
2018.

encased in sewn fabric with visible
stitching, (ii) includes a mesh
zippered storage pocket, and (iii)
includes a permanently attached
wire that terminates in a female
USB-A connector.

Initiation of Changed Circumstances
Reviews, and Consideration of
Revocation of the Orders in Part

Pursuant to section 751(b) of the Act,
Commerce will conduct a changed
circumstances review upon receipt of a
request from an interested party 12 that
shows changed circumstances sufficient
to warrant a review of an order. In
accordance with 19 CFR 351.216(d),
Commerce determines that the
information submitted by Goal Zero,
and the petitioner’s affirmative
statement of no interest in the Orders
with respect to the products described
by Goal Zero, constitutes sufficient
evidence to conduct changed
circumstances reviews of the Orders.

Section 782(h)(2) of the Act and 19
CFR 351.222(g)(1)(i) provide that
Commerce may revoke an order (in
whole or in part) if it determines that
producers accounting for substantially
all of the production of the domestic
like product have expressed a lack of
interest in the order, in whole or in part.
In addition, in the event Commerce
determines that expedited action is
warranted, 19 CFR 351.221(c)(3)(ii)
permits Commerce to combine the
notices of initiation and preliminary
results. In its administrative practice,
Commerce has interpreted
“substantially all” to mean producers
accounting for at least 85 percent of the
total U.S. production of the domestic
like product covered by the order.13

The petitioner states that it does not
oppose the partial revocation request;
however, because the petitioner did not
indicate whether it accounts for
substantially all of the domestic
production of crystalline silicon
photovoltaic cells, whether or not
assembled into modules, we are not
combining this notice of initiation with
a preliminary determination, pursuant

12 Goal Zero stated in its April 17, 2018 CCRs
request that it is an importer of subject
merchandise. As such, Goal Zero is an interested
party pursuant to 19 CFR 351.102(b)(29).

13 See, e.g., Certain Cased Pencils from the
People’s Republic of China: Initiation and
Preliminary Results of Antidumping Duty Changed
Circumstances Review, and Intent To Revoke Order
in Part, 77 FR 42276 (July 18, 2012), unchanged in
Certain Cased Pencils from the People’s Republic of
China: Final Results of Antidumping Duty Changed
Circumstances Review, and Determination To
Revoke Order, in Part, 77 FR 53176 (August 31,
2012).

to 19 CFR 351.221(c)(3)(ii), but will
provide interested parties with an
opportunity to address the issue of
domestic industry support with respect
to this requested partial revocation of
the orders, as explained below. After
examining comments, if any, concerning
domestic industry support, we will
issue the preliminary results of these
changed circumstances reviews.

Public Comment

Interested parties are invited to
provide comments and/or factual
information regarding these changed
circumstances reviews, including
comments on industry support and the
proposed partial revocation language.
Comments and factual information may
be submitted to Commerce no later than
ten days after the date of publication of
this notice. Rebuttal comments and
rebuttal factual information may be filed
with Commerce no later than seven days
after the comments and/or factual
information are filed.1# All submissions
must be filed electronically using
Enforcement and Compliance’s AD and
CVD Centralized Electronic Service
System (ACCES