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Presidential Documents

Title 3—

The President

Proclamation 9757 of May 30, 2018

Great Outdoors Month, 2018

By the President of the United States of America

A Proclamation

During Great Outdoors Month, we celebrate the unmatched magnificence
of our Nation’s mountains, waters, canyons, and coastlines. Spending time
in the great outdoors, especially during summer, is an American tradition.
Every American should take the opportunity to enjoy the beauty of our
natural wonders, which stretch from coast to coast and beyond.

As Americans, we are blessed with many stunning lands and waters that
surround each of our communities. Our numerous forests, wildlife refuges,
and local parks offer endless opportunities for recreation, adventure, and
renewal. Early morning fishing trips and the thrill of summiting mountain
peaks with friends create lasting memories. The splendid beauty of a sunset
can inspire, while the solitude of a weekend camping trip often brings
long-sought tranquility.

My Administration has made access to public land a top priority. We have
modified national monuments to enhance public use and enjoyment of nearly
two million acres of public land in Utah, and opened or expanded hunting
and fishing access at 10 national wildlife refuges across the country. The
splendor of our country’s treasured lands is a source of national pride,
and Americans should be able to enjoy as many of our treasured outdoor
spaces as possible, in as many ways as possible.

As summer approaches, I encourage all Americans to step outside and
appreciate America’s natural beauty and to practice good stewardship of
our environment. By enjoying our great outdoors, we enhance our collective
efforts to preserve our natural lands and waters, protecting them for future
generations.

NOW, THEREFORE, I, DONALD J. TRUMP, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim June 2018 as Great
Outdoors Month. I urge all Americans to explore the great outdoors while
acting as stewards of our lands and waters.
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IN WITNESS WHEREQOF, I have hereunto set my hand this thirtieth day
of May, in the year of our Lord two thousand eighteen, and of the Independ-
ence of the United States of America the two hundred and forty-second.

[FR Doc. 2018-12033
Filed 6-1-18; 8:45 am]
Billing code 3295-F8-P
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2015-0072]

RIN 0579-AE23

Importation of Tree Tomatoes From

Ecuador Into the Continental United
States

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the fruit
and vegetable regulations to allow the
importation of tree tomatoes from
Ecuador into the continental United
States. As a condition of entry, the tree
tomatoes must be produced in
accordance with a systems approach
that includes requirements for
importation in commercial
consignments, registration and
monitoring of places of production, field
monitoring and pest control practices,
trapping, and inspection for quarantine
pests by the national plant protection
organization of Ecuador. This action
will allow the importation of tree
tomatoes from Ecuador while
continuing to protect against the
introduction of plant pests into the
United States.

DATES: Effective July 5, 2018.

FOR FURTHER INFORMATION CONTACT: Ms.
Claudia Ferguson, M.S., Senior
Regulatory Policy Specialist, Regulatory
Coordination and Compliance, Imports,
Regulations, and Manuals, PPQ, APHIS,
4700 River Road, Unit 133, Riverdale,
MD 20737-1231; (301) 851-2352.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56-1
through 319.56-83, referred to below as
the regulations) prohibit or restrict the

importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests that are
new to or not widely distributed within
the United States.

In response to a request from the
national plant protection organization
(NPPO) of Ecuador, we prepared a pest
risk assessment (PRA) to analyze the
plant pest risks associated with the
importation of tree tomato from Ecuador
into the continental United States. The
PRA identified four pests of quarantine
significance present in Ecuador that
could follow the pathway of tree
tomatoes from Ecuador into the
continental United States. They are:

Fruit Flies

e South American fruit fly (Anastrepha
fracterculus)

e Mediterranean fruit fly (Ceratitis
capitata)

Moth

e Tomato fruit borer (Neoleucinodes
elegantalis)

Virus

e Tamarillo mosaic virus

Based on the findings of the PRA, we
prepared a risk management document
(RMD) to determine whether
phytosanitary measures exist that would
address the quarantine plant pest risk.
The RMD described the phytosanitary
measures required by this rule and
provides evidence of their efficacy in
preventing the introduction of the
identified quarantine pests. Those
measures will be applied as part of a
systems approach to phytosanitary
security.

On June 21, 2017, we published in the
Federal Register (82 FR 28262-28266,
Docket No. APHIS-2015-0072) a
proposal * to amend the regulations to
allow the importation of tree tomatoes
from Ecuador into the continental
United States under a systems approach
that would include requirements for
importation in commercial
consignments, registration and
monitoring of places of production, field
monitoring and pest control practices,

1To view the proposed rule, supporting

documents, including the PRA and RMD, and the
comments we received, go to http://
www.regulations.gov/#!docketDetail;D=APHIS-
2015-0072.

trapping, and inspection for quarantine
pests by the NPPO of Ecuador.

We solicited comments concerning
our proposal for 60 days ending August
21, 2017. We received five comments by
that date, from private citizens and a
State department of agriculture. Two
commenters supported the action, while
three opposed. The comments are
discussed below.

One commenter noted that the PRA
rated the fruit flies as high and the moth
and virus as a medium for likelihood for
introduction. The commenter stated that
these pests have a wide host range,
which include economically important
hosts. Furthermore, the life stages and
symptoms of these pests and disease
could be difficult to detect during post-
harvest and port-of-entry inspections.
As such, the commenter recommended
that shipments of tree tomato from
Ecuador not be allowed into Florida.

We have determined, for the reasons
described in the RMD, that the specified
measures in the RMD will effectively
mitigate the risks associated with the
importation of tree tomato from
Ecuador. Under the systems approach,
biometric samples of tree tomato fruit
must be inspected by the NPPO of
Ecuador following any post-harvest
processing and found free of N.
elegantalis and Tamarillo mosaic virus.
These inspections, in addition to other
phytosanitary measures described in the
RMD, will be sufficient to reduce the
risk.

One commenter opposed the
importation of tree tomatoes from
Ecuador due to the risk of introduction
of invasive species.

As a signatory of the World Trade
Organization agreement on Sanitary and
Phytosanitary Measures, the United
States is obligated to consider requests
from foreign governments for access to
the U.S. market. We have considered the
risks associated with the action and,
based on the PRA and RMD, we have
determined that the mitigation measures
are effective to protect animal and plant
health within the United States.

The same commenter stated that we
needed to consider the economic effects
this action would have on U.S. tomato
growers.

As mentioned in the economic
analysis, tree tomatoes are not
commercially grown in the United
States. Therefore, we have determined
that this action will not have a
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significant economic impact on U.S.
tomato producers.

One commenter stated that we cannot
control the pesticides used by Ecuador
on their products.

While the United States does not have
direct control over pesticides that are
used on food commodities in other
countries such as tree tomatoes from
Ecuador, there are regulations in the
United States concerning the
importation of food to ensure that
commodities do not enter the United
States containing illegal pesticide
residues. Specifically, the
Environmental Protection Agency (EPA)
has the authority to establish, change, or
cancel tolerances for food commodities
through section 408 of the Federal Food,
Drug, and Cosmetic Act. The EPA
tolerance levels are enforced once the
commodity enters the United States.
Federal Government food inspectors are
responsible for monitoring food
commodities that enter the United
States to confirm that tolerance levels
are not exceeded and that residues of
pesticide chemicals that are banned in
the United States, like DDT, are not
present on the commodities.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, without change.

Note: In the proposed rule, the systems
approach for tree tomato from Ecuador was
designated as § 319.56—78; however, that
section has since been utilized. Therefore,
the systems approach will be added as
§319.56-83.

Executive Orders 12866 and 13771 and
Regulatory Flexibility Act

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget. Further,
because this rule is not significant, it
does not trigger the requirements of
Executive Order 13771.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. Copies of the full
analysis are available on the
Regulations.gov website (see footnote 1
in this document for a link to
Regulations.gov) or by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT.

Tree tomatoes are not commercially
grown in the United States. U.S.
consumers will benefit from having
Ecuador as a new source of fresh tree
tomato fruit. Ecuador has approximately
40 tree tomato production sites, with a
total growing area of 650 acres. They are

served by a single packinghouse. In
2014 (most recent data available),
Ecuador exported approximately 5.1
metric tons of fresh tree tomatoes to
Germany, Canada, Spain, Holland, Italy,
and Japan in more than 130 small
shipments. Based on conversations with
Ecuadorian officials, we expect that
initially there will be about 13
shipments of tree tomatoes from
Ecuador, with a total volume of about
0.5 metric tons.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This final rule allows fresh tree
tomato to be imported into the
continental United States from Ecuador.
State and local laws and regulations
regarding tree tomato imported under
this rule will be preempted while the
fruit is in foreign commerce. Fresh fruits
are generally imported for immediate
distribution and sale to the consuming
public, and remain in foreign commerce
until sold to the ultimate consumer. The
question of when foreign commerce
ceases in other cases must be addressed
on a case-by-case basis. No retroactive
effect will be given to this rule, and this
rule will not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection and recordkeeping
requirements included in this final rule,
which were filed under 0579-0464,
have been submitted for approval to the
Office of Management and Budget
(OMB). When OMB notifies us of its
decision, if approval is denied, we will
publish a document in the Federal
Register providing notice of what action
we plan to take.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this rule, please contact Ms. Kimberly
Hardy, APHIS’ Information Collection
Coordinator, at (301) 851-2483.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

m 2. Section 319.56—83 is added to read
as follows:

§319.56-83 Tree tomatoes from Ecuador.

Fresh tree tomatoes (Solanum
betaceum Cavanilles) may be imported
into the continental United States from
Ecuador only under the conditions of
this systems approach described in this
section. These conditions are designed
to prevent the introduction of the
following quarantine pests: Anastrepha
fraterculus, South American fruit fly;
Ceratitis capitata, Mediterranean fruit
fly; Neoleucinodes elegantalis, a moth;
and the Tamarillo mosaic virus.

(a) General requirements—(1)
Operational workplan. The national
plant protection organization (NPPO) of
Ecuador must provide an operational
workplan to APHIS that details the
activities that the NPPO of Ecuador will
carry out to meet the requirements of
this section. The operational workplan
must be approved by APHIS and
include and describe specific
requirements as set forth in this section.
APHIS will be directly involved with
the NPPO of Ecuador in monitoring and
auditing implementation of the systems
approach.

(2) Registered places of production.
Tree tomatoes considered for export to
the continental United States must be
produced at places of production that
are registered with the NPPO of
Ecuador.

(3) Registered packinghouses. Tree
tomatoes must be packed for export to
the continental United States in pest-
exclusionary packinghouses that are
registered with the NPPO of Ecuador.

(4) Recordkeeping. The NPPO of
Ecuador must maintain all forms and
documents related to export program
activities in registered places of
production and packinghouses for at
least 1 year and provide them to APHIS
upon request.

(5) Identification. The identity of each
lot of tree tomatoes from Ecuador must
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be maintained throughout the export
process, from the place of production
until the tomatoes are released for entry
into the continental United States. The
means of identification that allows the
lot to be traced back to the place of
production in which it was produced,
and the packinghouse in which it was
packed, must be described in the
operational workplan.

(6) Commercial consignments. Tree
tomatoes from Ecuador may be imported
in commercial consignments only.

(7) Safeguarding. Lots of tree tomatoes
destined for export to the continental
United States must be safeguarded
during movement from registered places
of production to registered
packinghouses, and from registered
packinghouses to arrival at the port of
entry into the continental United States,
as specified by the operational
workplan.

(b) Places of production requirements.
(1) Registered places of production of
tree tomatoes destined for export to the
continental United States must be
determined by APHIS and the NPPO of
Ecuador to be free from A. fraterculus
and C. capitata based on trapping
conducted in accordance with the
operational workplan. If the flies per
trap per day exceed levels specified in
the operational workplan, the place of
production will be prohibited from
exporting tree tomatoes to the
continental United States until APHIS
and the NPPO of Ecuador jointly agree
that the risk has been mitigated. The
NPPO must keep records regarding the
placement and monitoring of all traps,
as well as records of all pest detections
in these traps, for at least 1 year and
provide the records to APHIS, upon
request.

(2) Places of production must remove
fallen tree tomato fruit in accordance
with the operational workplan. Fallen
fruit may not be included in field
containers of fruit brought to the
packinghouse to be packed for export.

(3) The NPPO of Ecuador must
inspect fields at registered places of
production at least once during the
growing season for Tamarillo mosaic
virus. Sites must be determined by the
NPPO to be free of the virus as a result
of these inspections.

(4) Starting 60 days before harvest and
continuing throughout the shipping
season, the NPPO of Ecuador must visit
and inspect registered places of
production monthly for signs of
infestation. The NPPO of Ecuador must
allow APHIS to monitor these
inspections. The NPPO of Ecuador must
also certify to APHIS that registered
places of production have effective fruit
fly trapping programs and control

guidelines in place to reduce pest
populations.

(5) If APHIS or the NPPO of Ecuador
determines that a registered place of
production has failed to follow the
requirements in this paragraph (b), the
place of production will be excluded
from the export program until APHIS
and the NPPO of Ecuador jointly agree
that the place of production has taken
appropriate remedial measures to
address the plant pest risk.

(c) Packinghouse requirements. (1)
During the time registered
packinghouses are in use for packing
tree tomatoes for export to the
continental United States, the
packinghouse can only accept tree
tomatoes that are from registered places
of production and that are produced in
accordance with this section.

(2) Tree tomatoes must be packed in
insect-proof cartons or containers, or
covered with insect-proof mesh or
plastic tarpaulin, within 24 hours of
harvest. These safeguards must remain
intact until the tree tomatoes arrive in
the United States, or the consignment
will not be allowed to enter the United
States.

(3) All openings to the outside of the
packinghouse must be covered by
screening with openings of not more
than 1.6 mm or by some other barrier
that prevents pests from entering. The
packinghouse must have double doors
at the entrance to the facility and at the
interior entrance to the area where the
tree tomatoes are packed.

(d) Phytosanitary inspections. A
biometric sample of tree tomato fruit
jointly agreed upon by the NPPO of
Ecuador and APHIS must be inspected
in Ecuador by the NPPO of Ecuador or
officials authorized by the NPPO of
Ecuador following post-harvest
processing. The sample must be visually
inspected for N. elegantalis and
Tamarillo mosaic virus. A portion of the
fruit must then be cut open and
inspected for A. fraterculus and C.
capitata.

(1) If N. elegantalis is found, the
entire lot of fruit will be prohibited from
import into the United States unless it
is treated with an approved quarantine
treatment monitored by APHIS.

(2) If Tamarillo mosaic virus is found,
the entire lot of fruit will be prohibited
from importation into the United States.

(3) If a single larva of A. fraterculus
and C. capitata is found, the entire lot
of fruit will be prohibited from
importation to the United States and the
place of production producing that fruit
will be suspended from the export
program until appropriate measures, as
agreed upon by the NPPO of Ecuador
and APHIS, have been taken.

(e) Phytosanitary certificate. Each
consignment of fresh tree tomato fruit
from Ecuador must be accompanied by
a phytosanitary certificate, issued by the
NPPO of Ecuador, that contains an
additional declaration that the tomatoes
were produced in accordance with the
requirements of this section, and have
been inspected and found free of A.
fraterculus, C. capitata, N. elegantalis,
and the Tamarillo mosaic virus.

(Approved by the Office of Management
and Budget under control number 0579-
0464)

Done in Washington, DG, this 29th day of
May 2018.
Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2018-11890 Filed 6-1-18; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 1,2, and 3

[Docket No. APHIS-2014-0059]

RIN 0579-AD99

Thresholds for De Minimis Activity and
Exemptions From Licensing Under the
Animal Welfare Act

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the Animal
Welfare Act (AWA) regulations to
implement amendments to the Act that
broadened the scope of the exemptions
from the licensing requirements for
dealers and exhibitors. Specifically, we
are broadening the licensing exemption
for any person who maintains four or
fewer breeding female dogs, cats, and/or
small exotic or wild mammals and only
sells the offspring of these animals for
pets or exhibition to include additional
types of pet animals and domesticated
farm-type animals. In addition, we are
adding a new licensing exemption for
any person who maintains eight or
fewer pet animals, small exotic or wild
animals, and/or domesticated farm-type
animals for exhibition. These actions
will allow the Agency to focus its
limited resources on situations that pose
a higher risk to animal welfare and
public safety. Finally, we are making
conforming changes to the definitions of
dealer and exhibitor to reflect the
amendments to the Act and making
several miscellaneous changes to the
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regulations for consistency and to
remove redundant and obsolete
requirements.

DATES: Effective June 4, 2018.

FOR FURTHER INFORMATION CONTACT: Dr.
Kay Carter-Corker, DVM, Director,
National Policy Staff, USDA-APHIS-
Animal Care, 4700 River Road, Unit 84,
Riverdale, MD 20737; (301) 851-3748.

SUPPLEMENTARY INFORMATION:
Background

Under the Animal Welfare Act (AWA,
or the Act, 7 U.S.C. 2131 et seq.), the
Secretary of Agriculture is authorized to
promulgate standards and other
requirements governing the humane
handling, care, treatment, and
transportation of certain warm-blooded
animals by dealers, research facilities,
exhibitors, operators of auction sales,
and carriers and intermediate handlers.
The Secretary has delegated authority
for administering the AWA to the
Administrator of the U.S. Department of
Agriculture’s Animal and Plant Health
Inspection Service (APHIS). Within
APHIS, the responsibility for
administering the AWA has been
delegated to the Deputy Administrator
for Animal Care. Regulations and
standards established under the AWA
are contained in the Code of Federal
Regulations (CFR) in 9 CFR parts 1, 2,
and 3 (referred to below as the
regulations).

The AWA and regulations seek to
ensure the humane handling, care,
treatment, and transportation of certain
warm-blooded animals? used or
intended for research, teaching, testing,
experimentation, or exhibition
purposes, or as a pet. Dealers and
exhibitors of such animals must obtain
licenses and comply with AWA
regulations and standards, and their
facilities are inspected by APHIS for
compliance, unless they are otherwise
exempt from the licensing requirements.

On August 4, 2016, we published in
the Federal Register (81 FR 51386—
51394, Docket No. APHIS-2014-0059) a

1Under the regulations, an animal is defined as
“any live or dead dog, cat, nonhuman primate,
guinea pig, hamster, rabbit, or any other
warmblooded animal, which is being used, or is
intended for use for research, teaching, testing,
experimentation, or exhibition purposes, or as a pet.
This term excludes birds, rats of the genus Rattus,
and mice of the genus Mus, bred for use in research;
horses not used for research purposes; and other
farm animals, such as, but not limited to, livestock
or poultry used or intended for use as food or fiber,
or livestock or poultry used or intended for use for
improving animal nutrition, breeding, management,
or production efficiency, or for improving the
quality of food or fiber. With respect to a dog, the
term means all dogs, including those used for
hunting, security, or breeding purposes.”

proposal 2 to amend the regulations to
conform with amendments to the Act
that broadened the scope of the
exemptions from the licensing
requirements for dealers and exhibitors
whose size of AWA-related business
activities is determined by the Secretary
to be de minimis. We also proposed
other changes for consistency and to
eliminate redundant and obsolete
requirements.

We solicited comments concerning
our proposal for 90 days ending
November 2, 2016. We received 29
comments on the proposal during the
comment period. They were from
exhibitors, animal welfare
organizations, biomedical research
organizations, an organization
representing zoos and aquariums, an
animal trainer, and the general public.
We reviewed each of the comments
carefully. We respond below, by topic,
to those comments that address specific
provisions of the proposal.

Definitions

We proposed to amend the definitions
of dealer and exhibitor in §1.1 of the
regulations to align them with the
amendments to those definitions in the
AWA.

“Exhibitor”

Under the AWA, an exhibitor is
defined as “any person (public or
private) exhibiting any animals, which
were purchased in commerce or the
intended distribution of which affects
commerce, or will affect commerce, to
the public for compensation, as
determined by the Secretary.” The
definition goes on to identify specific
inclusions, such as circuses and zoos,
and exclusions, such as livestock shows
and purebred dog and cat shows, and
fairs or exhibitions intended to advance
agricultural arts and sciences, as may be
determined by the Secretary. In
addition, the regulations list additional
examples of included and excluded
activities.

In 2013, an amendment 3 to the AWA
added a new exclusion to the definition
of exhibitor for owners of common,
domesticated household pets who
derive less than a substantial portion of
income from a nonprimary source for
exhibiting an animal that exclusively
resides at the residence of the pet
owner. We proposed to add this
exclusion to the definition of exhibitor
in the regulations for consistency with

2To view the proposed rule, supporting
documents, and the comments we received, go to
http://www.regulations.gov/#!docket
Detail;D=APHIS-2014-0059.

3 https://www.gpo.gov/fdsys/pkg/BILLS-
112s3666enr/pdf/BILLS-112s3666enr.pdf.

the amended Act. We also sought
comment on whether to add an
explanation of “substantial portion of
income” to the regulations to make clear
it would not include exhibitions that
generate a minimal amount of money
and do not constitute a main source of
the person’s income.

One commenter observed that the
proposed rule removed animal acts,
educational exhibits, field trials, and
coursing events from the list of activities
in the regulatory definition of exhibitor
and disagreed with their removal.

The removal of these and other
activities from the definition of
exhibitor was inadvertent and they have
been retained in this final rule.

One commenter stated that the
meaning of “substantial portion of
income” within the definition of
exhibitor is unclear and that it should
not be described as the main source of
income. The commenter recommended
that we define “substantial portion of
income” to mean “‘a percentage of
income, the loss of which would
negatively affect the person’s standard
of living,” because a main source of
income earned by exhibiting the
animals (51 percent or higher) is too
high of a percentage to ensure the
welfare of animals exhibited by persons
earning poverty-level wages. Another
commenter similarly recommended that
USDA more clearly define the term
“substantial”’ as the proposed language
in the definition provides insufficient
guidance for regulated parties and law
enforcement. The commenter suggested
that USDA define ““substantial portion
of income” as more than 50 percent of
the person’s income.

We are making no changes in
response to the commenters. As a
practical matter, we anticipate that
owners of common, domesticated
household pets that fall under this
particular exclusion will also be exempt
under the licensing exemptions for
exhibitors established in this final rule,
which is broader in scope than this
exclusion. However, if such an owner
has questions, we encourage them to
contact the appropriate Animal Care
office 4 and we will assess the situation
and make a determination at that time.

“Dealer”

Under the AWA, a dealer is defined
as any person who, in commerce, for
compensation or profit, delivers for
transportation, or transports (except as a
carrier), buys, or sells, or negotiates the
purchase or sale of any animal whether
alive or dead for research, teaching,

4 https://www.aphis.usda.gov/aphis/banner/
contactus/sa_animal_welfare.
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exhibition, or use as a pet, as well as
any dog at the wholesale level for
hunting, security or breeding purposes.
This definition also lists certain
exclusions, such as retail pet stores.

The Agricultural Act of 2014 (referred
to as the 2014 Farm Bill) 5 amended this
definition by removing an exclusion for
any person who does not sell or
negotiate the purchase or sale of any
wild or exotic animal, dog, or cat and
who derives no more than $500 gross
income from the sale of animals other
than wild or exotic animals, dogs, or
cats during any calendar year. At the
same time, the 2014 Farm Bill removed
an exemption from licensing in § 2133
of the AWA for any person who derives
less than a substantial portion of his
income (as determined by the Secretary)
from the breeding and raising of dogs
and cats on his own premises and sells
such dog or cat to a dealer or research
facility and replaced it with a broader
exemption for any dealers and
exhibitors whose size of AWA-related
business activities is determined by the
Secretary to be de minimis.

In the proposed rule, we intended to
make the regulations consistent with the
2014 Farm Bill by removing the
exemption from the definition of dealer
for any person who does not sell or
negotiate the sale or purchase of any
wild or exotic animal, dog, or cat, and
who derives no more than $500 gross
income from the sale of animals other
than wild or exotic animals, dogs, or
cats, during any calendar year. In
addition, we proposed to remove a
parallel exemption from licensing in
§ 2.1(a)(3)(ii) of the regulations and add
in its place an exemption for any person
whose size of AWA-related business
activities is determined by APHIS to be
de minimis in accordance with the
regulations.

One commenter disagreed with the
proposed change, stating that it will
create a loophole for animal operations
that are not in compliance with the
AWA. As an example, the commenter
stated that persons were buying three
females and one male animal, breeding
them in the absence of care standards,
and selling the offspring cheaply to
brokers. The commenter stated that
these exceptions will create unfair
competition by diminishing the ability
of licensed breeders to compete for
market share.

We are making no changes in
response to this comment. The
commenter appears to be making
reference to a different provision,
contained in § 2.1(a)(3)(iii) of the

5 https://www.gpo.gov/fdsys/pkg/BILLS-
113hr2642enr/pdf/BILLS-113hr2642enr.pdf.

current regulations, that exempts from
licensing any person that maintains a
total of four or fewer breeding female
dogs, cats, and/or small exotic or wild
mammals and who sells, at wholesale,
only their offspring, which were born
and raised on his or her premises, for
pets or exhibition. The proposed
changes to the $500 gross income
exemption do not change the licensing
exemptions for dogs, cats, and/or small
exotic or wild mammals. As we noted
above, the AWA was amended to
broaden exemptions from the licensing
requirements for small-scale dealers and
exhibitors, which allows APHIS to focus
its limited resources on situations that
pose a higher risk to animal welfare and
public safety.

Another commenter asked if the
removal of the $500 gross income
exemption meant that APHIS would
now be exempting persons exhibiting
exotic animals from the licensing
requirements.

The $500 gross income exemption
only applies to persons selling or
negotiating the sale or purchase of
animals other than dogs, cats, and wild
or exotic animals. It does not apply to
the exhibition of exotic animals.

After reviewing these comments and
the scope of the $500 gross income
exemption, we are amending the
definition of dealer in this final rule to
conform with the amendment to the
Act, but will retain and make no
changes to the existing licensing
exemption in § 2.1(a)(3)(ii) for any
person who sells or negotiates the sale
or purchase of any animal except wild
or exotic animals, dogs, or cats, and who
derives no more than $500 gross income
from the sale of such animals during
any calendar year and is not otherwise
required to obtain a license. This long-
standing, de minimis licensing
exemption applies to persons, such as
certain small-scale pet animal resellers,
who are not covered by any other
licensing exemption and do not pose a
high risk to animal welfare or public
safety. Although removed as an
exclusion from the definition of dealer,
this licensing exemption continues to be
authorized by § 2133 of the AWA.

Four Breeding Female Licensing
Exemptions

The current regulations in
§2.1(a)(3)(iii) and (vii) exempt from
licensing any person who maintains a
total of four or fewer breeding female
dogs, cats, and/or small exotic or wild
mammals and who sells only the
offspring of those animals, which were
born and raised on his or her premises,
for pets or exhibition. In the proposed
rule, we proposed a “four breeding

female” exemption for additional types
and combinations of animals,
specifically, dogs, cats, rabbits,
hamsters, guinea pigs, chinchillas,
cows, goats, pigs, and sheep.

One commenter stated that the
proposed exemption is inconsistent
with the exemptions currently in
paragraphs (a)(3)(iii) and (vii) of § 2.1.
The commenter noted that the current
exemptions apply to breeders of small
exotic or wild species with four or fewer
breeding females under the assumption
that such breeders can adequately care
for their animals. The commenter
suggested replacing the list of animals
in the proposed de minimis exemption
with the list in current § 2.1(a)(3)(iii) so
that small exotic or wild species will be
included under the de minimis
exemption. Another commenter
expressed similar concerns about having
three exemptions for dealers and
recommended that we consolidate them.

We agree with the commenters’
suggestions and are making conforming
changes in this final rule. Specifically,
we are combining the three exemptions
(current § 2.1(a)(3)(iii) and (vii) and
proposed § 2.1(a)(3)(ix)) into one
exemption in revised paragraph
§ 2.1(a)(3)(iii). We have also harmonized
the list of animals, grouped them into
categories (pet animals, small exotic and
wild mammals, and domesticated farm-
type animals) and added additional
examples of animals (such as llamas and
alpacas) that fall under this exemption
for clarity. “Domesticated farm-type
animals” are animals that have
historically been kept and raised on
farms in the United States. This
consolidated exemption continues to
apply to any person, including, but not
limited to, purebred dog and cat
fanciers, who meet the criteria in
revised paragraph § 2.1(a)(3)(iii), and
applies to retail sales and wholesales
alike. Finally, we made conforming
edits to the definition of retail pet store.
Specifically, we removed references to
previous paragraph § 2.1(a)(3)(vii)
because that provision has been
consolidated in revised paragraph
§ 2.1(a)(3)(iii), which is authorized by
the 2014 Farm Bill amendments. In
addition, we updated references to
“domestic ferrets” and ‘‘farm animals”
to “domesticated ferrets”” and
“domesticated farm-type animals” for
consistency with modern usage and the
terminology used in this final rule.

A commenter stated that if the
proposal is finalized, small breeders
currently maintaining exotic animals
under a USDA license may qualify as de
minimis businesses and find themselves
exempt from USDA licensing. The
commenter expressed concern that
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persons operating such businesses will
face confiscation of their animals in
States that prohibit ownership of exotic
animals by businesses lacking a USDA
license and proposed a “grandfather
clause” to allow de minimis businesses
in such States to keep their exotic
animals.

The four breeding female exemption
for small exotic and wild mammals has
been in place since 2004. Neither the
proposed rule nor this final rule makes
changes to it, other than to add
additional examples of such animals
and to combine the exemptions for retail
sales and wholesales into one
paragraph. We also note that States
requiring a USDA license or that reduce
requirements for persons with a USDA
license primarily focus on potentially
dangerous animals, not the types of
small exotic and wild mammals that fall
under this exemption, which are pocket
pets such as chinchillas and jerboas
being sold for use as pets or exhibition.
Larger exotic or wild animals, such as
lions, tigers, wolves, or bears, do not fall
into this category.

Exhibitor Licensing Exemptions

In the proposed rule, we also
proposed de minimis exemptions from
the licensing requirements for exhibitors
based on the size of their AWA-related
business activity as measured by the
total number of animals maintained, the
type of exhibitor activity, and/or the
duration of the exhibition. Specifically,
for persons who exhibit four or fewer
eligible animals in permanent facilities,
we proposed a de minimis exemption
under § 2.1(a)(3)(x). For seasonal
exhibitors, we proposed an exemption
in § 2.1(a)(3)(xi) for any person who
maintains a total of eight or fewer dogs,
cats, rabbits, hamsters, guinea pigs,
chinchillas, cows, goats, pigs, and
sheep, for seasonal exhibition and
exhibits any or all of the animals for no
more than 30 days per calendar year.
We also proposed an exhibitor licensing
exemption in § 2.1(a)(3)(xii) for any
person who maintains a total of four or
fewer common, domesticated, non-
dangerous household pet animals for
infrequent or intermittent exhibition for
no more than 30 days per calendar year,
who derives less than a substantial
portion of income from a nonprimary
source for exhibiting such animals,
whose animals reside exclusively at the
residence of the owner, and who is not
otherwise required to obtain a license.

One commenter stated that the
proposal was unclear with respect to
what animal species are eligible for the
proposed de minimis exhibitor
exemptions and asked us to clarify.
With respect to the proposed de

minimis exemption for infrequent or
intermittent exhibitors, two commenters
asked us to either define what species

is meant by “common, domesticated,
non-dangerous household pet animal”
or provide a list of species that meet this
criteria. One commenter stated that
paragraph (a)(3)(xii) should reflect the
de minimis exemptions in proposed
paragraphs (a)(3)(ix) through (a)(3)(xi)
that list “dogs, cats, rabbits, hamsters,
guinea pigs, chinchillas, cows, goats,
pigs, and sheep.” The commenter stated
that the proposed description is open to
interpretation and could lead to
confusion as to what animal species are
eligible for the exemption.

In response to this comment, and
consistent with our approach to the four
breeding female exemption discussed
above, we are harmonizing the lists of
non-dangerous animals eligible for
exemption and grouping them into
categories (pet animals, small exotic and
wild mammals, and domesticated farm-
type animals). We are also adding more
examples of animals that fall under this
exhibitor exemption for clarity.

Two commenters disagreed with the
proposed numeric thresholds, noting
that seasonal exhibitors are allowed to
work up to eight animals while
infrequent or intermittent (mainly film
and theatrical) exhibitors are only
allowed to work four animals. One of
these commenters stated that both types
of exhibition require off-site housing
and frequent transport, putting animals
at greater potential risk regardless of the
number exhibited, yet under
§ 2.1(a)(3)(xii) an infrequent or
intermittent exhibitor would require a
license with five to eight animals while
seasonal exhibitors with the same
number of animals exhibited would not
require a license. Similarly, another
commenter stated that regardless of
whether animals are used for seasonal
or infrequent exhibition, the potential
impact on the animal’s welfare is the
same. For this reason, the commenter
recommended that the seasonal
exemption be limited to four or fewer
animals.

Two other commenters disagreed with
the limit of days we placed on the
seasonal exhibit exemption and said
that the duration should be longer. One
such commenter stated that many spring
and fall exhibits run between specific
weekends and are often weather
dependent, and stated that at least 6 to
8 weeks would be better for the seasonal
de minimis exemption. On the other
hand, one commenter stated that
seasonal exhibitions should not have a
duration of more than 10 days per year.

Another commenter stated that
allowing infrequent or intermittent

exhibitors up to 30 days a year to work
their animals is far too high. The
commenter, a professional pet trainer,
was concerned that untrained pet
owners would lack the knowledge
necessary to keep their pets and other
people safe on film sets and at other
worksites. The commenter suggested
that we limit the proposed exemption in
§ 2.1(a)(3)(xii) to 1 or 2 days of
exhibition per year, as any person
working their animals for more days are
likely generating a substantial amount of
income while remaining exempt from
licensing. The commenter said that a
trainer can make $500 to $1,000 per day
with an animal in a TV or film
production, and that a pet working 30
days in a starring role can make a profit
of tens of thousands of dollars. The
commenter stated that anyone profiting
by more than $100 per day from
exhibiting an animal should be required
to be licensed or work under the
guidance of a licensed USDA trainer.

Finally, one commenter disagreed
with our use of the term “infrequent
exhibition.” The commenter asked who
would monitor such exhibitors for
compliance with the regulations and
stated that allowing infrequent
exhibitors to go unlicensed is not fair to
licensed exhibitors who have to conduct
recordkeeping and be inspected.

We have reconsidered this matter and
agree with the commenters that the
animals pose similar potential risks and
will likely experience similar treatment
and care, regardless of the duration or
frequency of the exhibition. We have
concluded that individuals and
businesses exhibiting eight or fewer pet
animals, small exotic or wild animals,
and/or domesticated farm-type animals
have a de minimis size of business
based on the number of animals
maintained, capability of providing
adequate care and treatment of such
animals, and public oversight.
Accordingly, we are revising
§ 2.1(a)(3)(vii) to establish a single
exemption from the licensing
requirements for persons who maintain
a total of eight or fewer pet animals,
small exotic or wild animals, and/or
domesticated farm-type animals for
exhibition, and are not otherwise
required to obtain a license. This de
minimis threshold applies without
regard to the frequency of exhibition
and will allow the Agency to focus its
limited resources on situations that pose
a higher risk to animal welfare and
public safety.

One commenter stated that the
seasonal exhibition threshold for
exemption should be raised from 30 to
45 days, noting that apple orchards,
corn mazes, and Christmas tree farms
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usually display small numbers of farm
animals and are open at least 45 days.
The commenter recommended that if
such facilities are only exhibiting farm
animals and are only open seasonally
for 30 to 45 days, they should not be
regulated.

As noted in the proposed rule, the Act
contains a number of exclusions for
domesticated farm-type animals and
agricultural practices. For example, the
definition of animal excludes farm
animals, such as, but not limited to,
livestock or poultry used or intended for
use as food or fiber, or livestock or
poultry used or intended for use for
improving animal nutrition, breeding,
management, or production efficiency,
or for improving the quality of food or
fiber. In addition, we wish to highlight
that the definition of exhibitor also
contains exclusions for organizations
sponsoring and all persons participating
in State and county fairs, livestock
shows, rodeos, and other fairs and
exhibitions intended to advance
agricultural arts and sciences as may be
determined by the Secretary.
Exhibitions of exclusively domesticated
farm-type animals, exhibitions of
traditional farming and agricultural
practices, and exhibitions of art
portraying traditional farming and
agricultural settings, are accordingly
exempt from the definition of exhibitor.
Examples of exhibitions that may fall in
this category include exhibition of
exclusively domesticated farm-type
animals (such as cows, goats, pigs,
sheep, llamas, and alpacas), nativity
scenes with a camel and domesticated
farm-type animals displayed in a barn or
other traditional farm-type setting, and
traditional agricultural displays of
working animals, such as reindeer
pulling a sled or working on a farm.
Exhibitions displaying other types of
animals (such as lions, tigers, elephants,
and bears) or animals other than
exclusively farm-type animals in non-
agricultural settings (such as camel rides
for the public at a carnival), require
licensure. Although the kinds of
exhibits noted by the commenter may
not all be exempt under the exhibitor
licensing exemption, we wish to clarify
that they may already be excluded from
regulation pursuant to the definition of
exhibitor.

Proposed Changes to § 3.28 and § 3.53

We proposed to remove §§ 3.28(b),
3.53(b), and 3.80(b)(1), which contain
obsolete sheltering and minimum space
requirements for hamsters, guinea pigs,
rabbits, and nonhuman primates, and to
revise § 3.6(a)(2)(xii) to remove phase-in
dates which are no longer needed
regarding primary enclosures for dogs

and cats. We explained in the proposed
rule that removal of these requirements
will remove any confusion with the
current regulatory requirements and
will have no impact on facilities and
animal welfare.

Four commenters raised questions
about our proposed removal of obsolete
sheltering and minimum space
requirements. One commenter asked if
APHIS was certain that no entities were
still maintaining animals under these
requirements. Three of the commenters
stated that some facilities may still be
using primary enclosures acquired
before August 15, 1990, and asserted
that they would therefore still be subject
to the requirements we are proposing to
remove. These commenters asked that
we remove these changes from the
proposed rulemaking and reissue the
changes in a separate rulemaking so that
affected facilities receive adequate
notice and opportunity to comment.

We have reconsidered these proposed
changes in light of these comments and
agree that some entities may still
maintain hamsters, guinea pigs, and
rabbits in enclosures acquired prior to
August 15, 1990. Therefore, we will
retain §§ 3.28(b) and 3.53(b) in the
regulations and will consider removing
them in a separate rulemaking.
However, we are adopting the proposed
revisions to §§ 3.6(a)(2)(xii) and
3.80(b)(1) in this final rule.

Other Comments

One commenter encouraged APHIS to
investigate sanctuaries and private
collections holding dangerous animals,
as such facilities appear to be exhibiting
animals for purposes that affect
commerce for compensation in the
absence of USDA oversight.

APHIS looks into any credible
complaints or information it receives
regarding individuals or businesses that
may be engaging in regulated activity
without the required license. To report
a concern about an animal covered
under the AWA, the public may submit
a complaint online at: https://
www.aphis.usda.gov/aphis/ourfocus/
animalwelfare/complaint-form, or by
contacting one of our Animal Care
offices.®

One commenter asked that we lift the
stay imposed on the disaster
contingency plan rulemaking as soon as
possible.

As we noted in the proposed rule, the
Secretary is reviewing the impact of the
2014 Farm Bill amendment on the
contingency plan rulemaking and will
decide whether to lift the stay once the
review is concluded.

6 See Footnote 4.

Another commenter stated concerns
about how APHIS decides which
current license holders meet the
exemption threshold, citing inconsistent
data in the APHIS database regarding
the number of animals reported at the
premises of licensees. Given these
inconsistencies, the commenter asked
whether APHIS can reliably determine
who qualifies for the exemption and
who does not.

We will continue to use the
information submitted to APHIS by
current license holders and the number
of animals observed during the
inspection process to determine if they
meet the exemption thresholds. We
consider our process for determining
exemptions to be accurate and reliable.

We also received a number of general
comments that were outside the scope
of the rulemaking.

Finally, we are also making several
nonsubstantive miscellaneous changes
for consistency.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule with the changes discussed in this
document.

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.

This rule relieves regulatory
responsibilities for some currently
licensed entities and reduces the cost of
business for those entities. Those
currently licensed exhibitors and
dealers (including breeders meeting the
definition of dealer) who are under the
proposed de minimis thresholds will no
longer be subject to licensing, animal
identification, and recordkeeping
requirements under the AWA.
Therefore, the Administrator of the
Animal and Plant Health Inspection
Service has determined that this rule
should be effective upon publication in
the Federal Register.

Executive Orders 12866 and 13771 and
Regulatory Flexibility Act

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

This rule is not an Executive Order
13771 regulatory action because this
rule is not significant under Executive
Order 12866. Further, APHIS considers
this rule to be a deregulatory action
under Executive Order 13771 as the
action relieves regulatory
responsibilities for some currently
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licensed entities and reduces the cost of
business for those entities.

In accordance with 5 U.S.C. 604, we
have performed a final regulatory
flexibility analysis, which is
summarized below, regarding the
economic effects of this rule on small
entities. Copies of the full analysis are
available on the Regulations.gov website
(see footnote 2 in this document for a
link to Regulations.gov) or by contacting
the person listed under FOR FURTHER
INFORMATION CONTACT.

This rule relieves regulatory
responsibilities for some currently
licensed entities and reduces the cost of
business for those entities. Those
currently licensed exhibitors and
dealers (including breeders meeting the
definition of dealer) who are under the
proposed de minimis thresholds will no
longer be subject to licensing, animal
identification, and recordkeeping
requirements under the AWA.

The cost of a license for the smallest
entities is between $40 and $85
annually. Identification tags for dogs
and cats cost from $1.12 to $2.50 each.
Other covered animals can be identified
by a label attached to the primary
enclosure containing a description of
the animals in the enclosure at
negligible cost. We estimate that the
average currently licensed entity
potentially affected by this rule spends
about 10 hours annually to comply with
the licensing paperwork and
recordkeeping requirements. All of the
currently licensed entities that will be
considered de minimis under this rule
benefit from reduced costs for licensing,
identification, and recordkeeping.

We estimate that about 323 currently
licensed exhibitors and breeders with a
total of 1,106 animals operating at or
below the thresholds for their particular
AWA-related business activity will be
considered de minimis and will no
longer need to be licensed. We estimate
that the cost savings for all these entities
could total between about $62,000 and
$68,500 annually. Our estimate of cost
savings is based on agency experience
and data from the APHIS Animal Care
database on current licensees. We used
information from the database on the
type of animals and number of each
type of animal at a current licensee, and
their most recent inspection reports to
determine the number of current
licensees who could potentially be
exempt based on the criteria established
in this rule.

Based on our review of available
information, APHIS does not expect the
rule to have a significant economic
impact on a substantial number of small
entities. We did not receive information
concerning affected entities during the

public comment period on the proposed
rule that would alter this assessment. In
the absence of apparent significant
economic impacts, we have not
identified steps that would minimize
such impacts.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 2 CFR
chapter IV.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. The Act does not
provide administrative procedures
which must be exhausted prior to a
judicial challenge to the provisions of
this rule.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires Federal agencies to consult and
coordinate with tribes on a government-
to-government basis on policies that
have tribal implications, including
regulations, legislative comments or
proposed legislation, and other policy
statements or actions that have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

The Animal and Plant Health
Inspection Service has assessed the
impact of this rule on Indian tribes and
determined that this rule does not, to
our knowledge, have tribal implications
that require tribal consultation under
Executive Order 13175. We did not
receive any requests from tribes for
consultation regarding the proposed
rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection requirements included in this
final rule are approved under Office of
Management and Budget control
number 0579-0036.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the EGovernment Act

to promote the use of the internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this rule, please contact Ms. Kimberly
Hardy, APHIS’ Information Collection
Coordinator, at (301) 851—-2483.

List of Subjects in 9 CFR Parts 1, 2, and
3

Animal welfare, Marine mammals,
Pets, Reporting and recordkeeping
requirements, Research, Transportation.

Accordingly, we are amending 9 CFR
parts 1, 2, and 3 as follows:

PART 1—DEFINITION OF TERMS

m 1. The authority citation for part 1
continues to read as follows:

Authority: 7 U.S.C. 2131-2159; 7 CFR 2.22,
2.80, and 371.7.
m 2. Section 1.1 is amended by revising
the definitions of Dealer, Exhibitor, and
Retail pet store to read as follows:

§1.1 Definitions.
* * * * *

Dealer means any person who, in
commerce, for compensation or profit,
delivers for transportation, or transports,
except as a carrier, buys, or sells, or
negotiates the purchase or sale of: Any
dog or other animal whether alive or
dead (including unborn animals, organs,
limbs, blood, serum, or other parts) for
research, teaching, testing,
experimentation, exhibition, or use as a
pet; or any dog at the wholesale level for
hunting, security, or breeding purposes.
This term does not include: A retail pet
store, as defined in this section; and any
retail outlet where dogs are sold for
hunting, breeding, or security purposes.
* * * * *

Exhibitor means any person (public or
private) exhibiting any animals, which
were purchased in commerce or the
intended distribution of which affects
commerce, or will affect commerce, to
the public for compensation, as
determined by the Secretary. This term
includes carnivals, circuses, animal
acts, zoos, and educational exhibits,
exhibiting such animals whether
operated for profit or not. This term
excludes retail pet stores, horse and dog
races, an owner of a common,
domesticated household pet who
derives less than a substantial portion of
income from a nonprimary source (as
determined by the Secretary) for
exhibiting an animal that exclusively
resides at the residence of the pet
owner, organizations sponsoring and all
persons participating in State and
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country fairs, livestock shows, rodeos,
field trials, coursing events, purebred
dog and cat shows, and any other fairs
or exhibitions intended to advance
agricultural arts and sciences, as may be
determined by the Secretary.

* * * * *

Retail pet store means a place of
business or residence at which the
seller, buyer, and the animal available
for sale are physically present so that
every buyer may personally observe the
animal prior to purchasing and/or
taking custody of that animal after
purchase, and where only the following
animals are sold or offered for sale, at
retail, for use as pets: Dogs, cats, rabbits,
guinea pigs, hamsters, gerbils, rats,
mice, gophers, chinchillas,
domesticated ferrets, domesticated farm-
type animals, birds, and coldblooded
species. Such definition excludes—

(1) Establishments or persons who
deal in dogs used for hunting, security,
or breeding purposes;

(2) Establishments or persons
exhibiting, selling, or offering to exhibit
or sell any wild or exotic or other
nonpet species of warmblooded animals
(except birds), such as skunks, raccoons,
nonhuman primates, squirrels, ocelots,
foxes, coyotes, etc.;

(3) Any establishment or person
selling warmblooded animals (except
birds, and laboratory rats and mice) for
research or exhibition purposes;

(4) Any establishment wholesaling
any animals (except birds, rats, and
mice); and

(5) Any establishment exhibiting pet
animals in a room that is separate from
or adjacent to the retail pet store, or in
an outside area, or anywhere off the

retail pet store premises.
* * * * *

PART 2—REGULATIONS

m 3. The authority citation for part 2
continues to read as follows:

Authority: 7 U.S.C. 2131-2159; 7 CFR 2.22,
2.80, and 371.7.
m 4. Section 2.1 is amended by revising
paragraphs (a)(3)(iii), (a)(3)(vii), and
(c)(2) to read as follows:

§2.1 Requirements and application.

(a) * *x %

(3) * * %

(iii) Any person who maintains a total
of four or fewer breeding female pet
animals as defined in part 1 of this
subchapter, small exotic or wild
mammals (such as hedgehogs, degus,
spiny mice, prairie dogs, flying
squirrels, jerboas, domesticated ferrets,
chinchillas, and gerbils), and/or
domesticated farm-type animals (such

as cows, goats, pigs, sheep, llamas, and
alpacas) and sells only the offspring of
these animals, which were born and
raised on his or her premises, for pets
or exhibition, and is not otherwise
required to obtain a license. This
exemption does not extend to any
person residing in a household that
collectively maintains a total of more
than four of these breeding female
animals, regardless of ownership, or to
any person maintaining such breeding
female animals on premises on which
more than four of these breeding female
animals are maintained, or to any
person acting in concert with others
where they collectively maintain a total
of more than four of these breeding
female animals, regardless of

ownership;
* * * * *

(vii) Any person who maintains a
total of eight or fewer pet animals as
defined in part 1 of this subchapter,
small exotic or wild mammals (such as
hedgehogs, degus, spiny mice, prairie
dogs, flying squirrels, jerboas,
domesticated ferrets, chinchillas, and
gerbils), and/or domesticated farm-type
animals (such as cows, goats, pigs,
sheep, llamas, and alpacas) for
exhibition, and is not otherwise
required to obtain a license. This
exemption does not extend to any
person acting in concert with others
where they collectively maintain a total
of more than eight of these animals for
exhibition, regardless of possession and/
or ownership;

* * * * *

(C] * * %

(2) The applicant has paid the
application fee of $10 and the annual
license fee indicated in § 2.6 to the
appropriate Animal Care regional office

for an initial license.

* * * * *

PART 3—STANDARDS

m 5. The authority citation for part 3
continues to read as follows:

Authority: 7 U.S.C. 2131-2159; 7 CFR
2.22,2.80, and 371.7.

m 6. Section 3.6 is amended:
ma. By revising paragraph (a)(2)(xii);
m b. By removmg paragraph (b)(1)(i);
m c. By removing paragraph (b)(1)(ii)
introductory text;
m d. By redesignating paragraphs
(b)(1)(iii) and (b)(1)(iv) as paragraphs
(b)(1)(iv) and (b)(1)(v) respectively; and
m e. By redesignating paragraphs
(b)(1)(ii)(A), (b)(1)(ii)(B), and (b)(1)(ii)(C)
as paragraphs (b)(1)(i), (b)(1)(ii), and
(b)(1)(iii) respectively.

The revision reads as follows:

§3.6 Primary enclosures.
* * * * *

(a)* EE
(2)* * %

(xii) If the suspended floor of a
primary enclosure is constructed of
metal strands, the strands must either be
greater than Vs of an inch in diameter
(9 gauge) or coated with a material such
as plastic or fiberglass. The suspended
floor of any primary enclosure must be
strong enough so that the floor does not
sag or bend between the structural
supports.

* * * * *

§3.80 [Amended]

m 7. Section 3.80 is amended:

m a. By removing paragraph (b)(1);

m b. By removing paragraph (b)(2)
introductory text;

m c. By redesignating paragraphs
(b)(2)(i) through (iv) as paragraphs (b)(1)
through (4), respectively;

m d. In newly redesignated paragraph
(b)(1), footnote 4, by removing the
words “paragraph (b)(2)(ii)” and adding
the words ““paragraph (b)(2)” in their
place;

m e. In newly redesignated paragraphs
(b)(2) and (b)(4) by removing the words
“paragraph (b)(2)(i)” and adding the
words “paragraph (b)(1)” in their place;
and

m f. In paragraph (c), by removing the
words “paragraphs (b)(1) and (b)(2)”
and adding the words ““paragraph (b)”
in their place.

§3.127 [Amended]

m 8.In § 3.127, paragraph (d)(5) is
amended by removing the words ‘“farm
animals” and adding the words
“domesticated farm-type animals” in
their place.

Done in Washington, DC, this 29th day of
May 2018,
Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2018-11892 Filed 6-1-18; 8:45 am]|
BILLING CODE 3410-34-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0117; Product
Identifier 2017-NM-104-AD; Amendment
39-19298; AD 2018-11-10]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2017-01—
07, which applied to all Dassault
Aviation Model FAN JET FALCON
airplanes; Model FAN JET FALCON
SERIES C, D, E, F, and G airplanes;
Model MYSTERE-FALCON 200
airplanes; Model MYSTERE-FALCON
20-C5, 20-D5, 20-E5, and 20-F5
airplanes; and Model MYSTERE—
FALCON 50 airplanes. AD 2017-01-07
required a functional test or check of the
main entry door closure and warning
system, and applicable door closing
inspections, adjustments, operational
tests, and corrective actions if necessary.
This AD requires repetitive door closing
inspections, adjustments, operational
tests, and corrective actions if necessary.
This AD was prompted by a report
indicating that during approach for
landing, the main entry door detached
from an airplane. We are issuing this AD
to address the unsafe condition on these
products.

DATES: This AD is effective July 9, 2018.
The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of February 10, 2017 (82 FR 1595,

January 6, 2017).

ADDRESSES: For service information
identified in this final rule, contact
Dassault Falcon Jet Corporation,
Teterboro Airport, P.O. Box 2000, South
Hackensack, NJ 07606; telephone: 201—
440-6700; internet: http://
www.dassaultfalcon.com. You may
view this referenced service information
at the FAA, Transport Standards
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206—-231-3195. It is also available
on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0117.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0117; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone: 800-647—
5527) is Docket Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th Street, Des Moines, WA 98198;
telephone and fax: 206—231-3226.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2017-01-07,
Amendment 39-18774 (82 FR 1595,
January 6, 2017) (“AD 2017-01-07").
AD 2017-01-07 applied to all Dassault
Aviation Model FAN JET FALCON
airplanes; Model FAN JET FALCON
SERIES G, D, E, F, and G airplanes;
Model MYSTERE-FALCON 200
airplanes; Model MYSTERE-FALCON
20-C5, 20-D5, 20-E5, and 20-F5
airplanes; and Model MYSTERE—
FALCON 50 airplanes. The NPRM
published in the Federal Register on
March 1, 2018 (83 FR 8807). The NPRM
was prompted by a report indicating
that during approach for landing, the
main entry door detached from the
airplane. The NPRM proposed to
continue to require a functional test or
check of the main entry door closure
and warning system, and applicable
door closing inspections, adjustments,
operational tests, and corrective actions
if necessary. The NPRM also proposed
to require repetitive door closing
inspections, adjustments, operational
tests, and corrective actions if necessary.
We are issuing this AD to detect and
correct defective crew/passenger doors.
Such a condition could result in the in-
flight opening or detachment of the
crew/passenger door, which could
result in loss of control of the airplane
and injury to persons on the ground.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2017-0123,

dated July 20, 2017 (referred to after this
as the Mandatory Continuing
Airworthiness Information, or “the
MCATI”), to correct an unsafe condition
for all Dassault Aviation Model FAN
JET FALCON airplanes; Model FAN JET
FALCON SERIESC, D, E, F, and G
airplanes; Model MYSTERE-FALCON
200 airplanes; Model MYSTERE—
FALCON 20-C5, 20-D5, 20-E5, and 20—
F5 airplanes; and Model MYSTERE—
FALCON 50 airplanes. The MCAI states:

During approach for landing, at an altitude
of 7,000 feet, a MF20-D5 lost the main entry
door (MED). The flight crew maintained
control of the aeroplane to land uneventfully.
The results of the preliminary technical
investigations concluded that the cause of
this event could be either a broken cable, or
an unlocked safety catch, associated with one
or two deficient micro switches.

This condition, if not detected and
corrected, could lead to in-flight opening
and/or detachment of the MED, possibly
resulting in loss of control of the aeroplane,
and/or injury to persons on the ground.

To address this potential unsafe condition,
Dassault issued Service Bulletin (SB) F20—
789, SB F200-133 and SB MF50-531,
providing instructions for inspection/
adjustment, and an operational test of the
MED closure. Consequently, EASA issued
AD 2015-0007 [which corresponds to FAA
AD 2017-01-07] to require a one-time
accomplishment of a functional test/check of
the MED closure/warning system. It also
required [a general visual] inspection and
operational test of the MED [including the
control and latching mechanisms] and,
depending on findings, accomplishment of
applicable corrective action(s).

Since that [EASA] AD was issued, EASA
determined that the inspection and
operational test of the MED must be repeated
to ensure continued safety.

For the reasons described above, this
[EASA] AD retains the requirements of EASA
AD 2015-0007, which is superseded, and
additionally requires repetitive inspections
and operational tests of the MED.

Corrective actions include adjusting
the telescopic rod bolts on the door
until the clearance between the lower
part of the door and the fuselage is
within the specified tolerances. The
corrective actions for the control and
latching mechanisms include adjusting
components and replacing damaged
components (including pull latches,
microswitches, pulleys, and cables).
Signs of damage include cracks,
corrosion, wear, and distortion. You
may examine the MCAI in the AD
docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0117.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
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on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under
1 CFR Part 51

Dassault Aviation has issued the
following service information.

e Dassault Service Bulletin F20-789,
also referred to as 789, dated December
9, 2014.

e Dassault Service Bulletin F50-531,
also referred to as 531, dated December
9, 2014.

e Dassault Service Bulletin F200-133,
also referred to as 133, dated December
9, 2014.

This service information describes
procedures for inspections, adjustments,

ESTIMATED COSTS

and operational tests of certain doors
and corrective actions. These
documents are distinct since they apply
to different airplane models. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 392
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

i Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Inspections/adjustments/operational tests | 4 work-hours x $85 per hour = $340 ...... $0 | $340 .o $133,280.

(retained actions from AD 2017-01-07).
Inspections/adjustments/operational tests
(new actions).

4 work-hours x $85 per hour = $340 per
inspection cycle.

0 | $340 per inspection
cycle.

$133,280 per in-
spection cycle.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes to the Director of the System
Oversight Division.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2017-01-07, Amendment 39-18774 (82
FR 1595, January 6, 2017), and adding
the following new AD:

2018-11-10 Dassault Aviation:
Amendment 39-19298; Docket No.
FAA—-2018-0117; Product Identifier
2017-NM-104-AD.

(a) Effective Date
This AD is effective July 9, 2018.

(b) Affected ADs

This AD replaces AD 2017-01-07,
Amendment 39-18774 (82 FR 1595, January
6, 2017) (“AD 2017-01-07").

(c) Applicability

This AD applies to the airplanes specified
in paragraphs (c)(1) through (c)(4) of this AD,
certificated in any category, all serial
numbers.

(1) Dassault Aviation Model FAN JET
FALCON, FAN JET FALCON SERIES G, D, E,
F, and G airplanes.

(2) Dassault Aviation Model MYSTERE—
FALCON 200 airplanes.

(3) Dassault Aviation Model MYSTERE—
FALCON 20-C5, 20-D5, 20-E5, and 20-F5
airplanes.

(4) Dassault Aviation Model MYSTERE—
FALCON 50 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 52, Doors.
(e) Reason

This AD was prompted by a report
indicating that during approach for landing,
the main entry door detached from an
airplane. We are issuing this AD to detect
and correct defective crew/passenger doors.
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Such a condition could result in the in-flight
opening or detachment of the crew/passenger
door, which could result in loss of control of
the airplane and injury to persons on the
ground.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Main Entry/Passenger/Crew
Door Closing Inspections, Adjustments, and
Operational Tests and Corrective Actions,
With No Changes

This paragraph restates the requirements of
paragraph (h) of AD 2017-01-07, with no
changes. Within 330 flight hours or 13
months, whichever occurs first after February
10, 2017 (the effective date of AD 2017—-01—
07), unless already done: Do the applicable
door closing inspections, adjustments, and
operational tests, and do all applicable
corrective actions, in accordance with the
Accomplishment Instructions of the
applicable service information identified in
paragraph (g)(1), (g)(2), or (g)(3) of this AD.
Do all applicable corrective actions before
further flight.

(1) For Model FAN JET FALCON airplanes;
Model FAN JET FALCON SERIES G, D, E, F,
and G airplanes; and Model MYSTERE—
FALCON 20-C5, 20-D5, 20-E5, and 20-F5
airplanes: Dassault Service Bulletin F20-789,
also referred to as 789, dated December 9,
2014.

(2) For Model MYSTERE-FALCON 200
airplanes: Dassault Service Bulletin F200-
133, also referred to as 133, dated December
9, 2014.

(3) For Model MYSTERE-FALCON 50
airplanes: Dassault Service Bulletin F50-531,
also referred to as 531, dated December 9,
2014.

(h) New Requirement of This AD: Repetitive
Main Entry/Passenger/Crew Door Closing
Inspections, Adjustments, and Operational
Tests and Corrective Actions

Within 72 months after accomplishing the
actions required by paragraph (g) of this AD,
and thereafter at intervals not to exceed 72
months, repeat the actions specified in
paragraph (g) of this AD, and do all
applicable corrective actions, in accordance
with the Accomplishment Instructions of the
applicable service information identified in
paragraph (g)(1), (g)(2), or (g)(3) of this AD.
Do all applicable corrective actions before
further flight.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Section, send it to the
attention of the person identified in
paragraph (j)(2) of this AD. Information may

be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(ii) AMOCs approved previously for AD
2017-01-07 are approved as AMOCs for the
corresponding provisions of this AD.

(2) Contacting the Manufacturer: As of the
effective date of this AD, for any requirement
in this AD to obtain corrective actions from
a manufacturer, the action must be
accomplished using a method approved by
the Manager, International Section, Transport
Standards Branch, FAA; or the European
Aviation Safety Agency (EASA); or Dassault
Aviation’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(j) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA AD
2017-0123, dated July 20, 2017, for related
information. This MCAI may be found in the
AD docket on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2018-0117.

(2) For more information about this AD,
contact Tom Rodriguez, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax: 206—
231-3226.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on February 10, 2017 (82
FR 1595, January 6, 2017).

(i) Dassault Service Bulletin F20-789, also
referred to as 789, dated December 9, 2014.

(i1) Dassault Service Bulletin F50-531, also
referred to as 531, dated December 9, 2014.

(iii) Dassault Service Bulletin F200-133,
also referred to as 133, dated December 9,
2014.

(4) For service information identified in
this AD, contact Dassault Falcon Jet
Corporation, Teterboro Airport, P.O. Box
2000, South Hackensack, NJ 07606;
telephone: 201-440-6700; internet: http://
www.dassaultfalcon.com.

(5) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

(6) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on May
21, 2018.

James Cashdollar,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-11424 Filed 6-1-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2017-0994; Airspace
Docket No. 17-AS0O-21]

RIN 2120-AA66
Amendment of Class D Airspace and
Class E Airspace; Greenwood, MS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, correction.

SUMMARY: This action corrects a final
rule published in the Federal Register
on May 17, 2018, amending Class D and
Class E airspace at Greenwood, MS, by
removing duplicative language added in
the legal description of Class E airspace
extending upward from 700 feet or more
above the surface for Greenwood-Leflore
Airport.

DATES: Effective 0901 UTC, July 19,
2018. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

History

The FAA published a final rule in the
Federal Register (83 FR 22840, May 17,
2018) for Doc. No. FAA-2017-0994,
amending Class D airspace, Class E
surface airspace, Class E airspace
designated as an extension to a Class D
surface area, and Class E airspace
extending upward from 700 feet or more
above the surface at Greenwood-Leflore
Airport, Greenwood, MS. Subsequent to
publication, the FAA found duplicative
language in the regulatory text of the
Class E airspace area extending upward
from 700 feet above the surface. This
action corrects the error by removing
that part of the extra text that reads
“That airspace extending upward from
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700 feet above the surface within a 6.9-
mile radius of That That airspace”. The
airspace description now reads ‘“That
airspace extending upward from 700
feet above the surface within a 6.9-mile
radius of Greenwood-Leflore Airport
and within 1.2 miles each side of the
Sidon VORTAC 079° radial, extending
from the 6.9-mile radius to 2 miles each
side of the VORTAC.”

Class D and E airspace designations
are published in paragraph 5000, 6002,
6004, and 6005, respectively, of FAA
Order 7400.11B dated August 3, 2017,
and effective September 15, 2017, which
is incorporated by reference in 14 CFR
part 71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11B, Airspace Designations and
Reporting Points, dated August 6, 2017,
and effective September 15, 2017. FAA
Order 7400.11B is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11B lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, in the
Federal Register of May 17, 2018 (83 FR
22840) FR No. 2018-10389, the
amendment of Class E Airspace for
Greenwood-Leflore Airport, Greenwood,
MS, is corrected as follows:

§71.1 [Amended]

ASO MS E5 Greenwood, MS [Amended]
On page 22842, column 1 lines 10, 11, and
12, remove the words
“That airspace extending upward from 700
feet above the surface within a 6.9-mile
radius of That That airspace”.

Issued in College Park, Georgia, on May 24,
2018.
Ryan W. Almasy,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2018-11851 Filed 6—1-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 748
[Docket No. 170306234—-8444-02]
RIN 0694-AH37

Implementation of the February 2017
Australia Group (AG) Intersessional
Decisions and the June 2017 AG
Plenary Understandings; Addition of
India to the AG; Correction

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule; correction.

SUMMARY: The Bureau of Industry and
Security (BIS) publishes this final rule
to make certain conforming changes
based on the revisions to Export Control
Classification Number (ECCN) 1C350 on
the Commerce Control List (CCL)
contained in a final rule published on
April 2, 2018. That final rule amended
the Export Administration Regulations
(EAR) to implement the
recommendations presented at the
February 2017 Australia Group (AG)
Intersessional Implementation Meeting,
and later adopted pursuant to the AG
silent approval procedure, and the
recommendations made at the June 2017
AG Plenary Implementation Meeting
and adopted by the AG Plenary. Among
other changes, the April 2, 2018, final
rule amended ECCN 1C350 by
renumbering paragraphs .b through .d in
alphabetical order. Following the
publication of that rule, however,
certain references to ECCN 1C350.c and
1C350.d in the description of items
eligible under the validated end-user
authorization (VEU) provisions of the
EAR no longer identified the correct
subparagraphs in ECCN 1C350 because
the rule inadvertently failed to update
the references to ECCN 1C350.c and
1C350.d in the description of eligible
items for three of the validated end-
users identified in Supplement No. 7 to
part 748 (Authorization Validated End-
User (VEU)) of the EAR. This final rule
amends the VEU provisions to provide
the correct references to eligible items in
ECCN 1C350 for three validated end-
users.

DATES: This rule is effective June 4,
2018.

FOR FURTHER INFORMATION CONTACT:
Chair, End-User Review Committee,
Office of the Assistant Secretary, Export
Administration, Bureau of Industry and
Security, U.S. Department of Commerce,
Phone: 202-482-5991; Email: ERC@
bis.doc.gov.

SUPPLEMENTARY INFORMATION: On April
2, 2018, the Bureau of Industry and
Security (BIS) published a final rule
titled “Implementation of the February
2017 Australia Group (AG)
Intersessional Decisions and the June
2017 AG Plenary Understandings;
Addition of India to the AG” (83 FR
13849), which amended the Export
Administration Regulations (EAR) to
implement the recommendations
presented at the Australia Group (AG)
Intersessional Implementation Meeting
held in Buenos Aires, Argentina, on
February 15, 2017, and adopted
pursuant to the AG silent approval
procedure in April 2017, and the
recommendations presented at the
Implementation Meeting of the 2017 AG
Plenary held in Paris, France, from June
26-30, 2017, and adopted by the AG
Plenary. In addition, that final rule
amended the EAR to reflect the addition
of India as a participating country in the
AG, as of January 19, 2018.

The amendments to the April 2, 2018,
final rule included revisions to Export
Control Classification Number (ECCN)
1C350, among which were the
renumbering of certain items listed in
paragraph .b, .c, or .d of this ECCN.
However, that final rule inadvertently
omitted updates to the references to
ECCN 1C350.c and 1C350.d in the
description of eligible items for three of
the validated end-users identified in
Supplement No. 7 to part 748
(Authorization Validated End-User
(VEU)) of the EAR. Consequently, these
descriptions no longer identified the
correct subparagraphs for eligible items
in ECCN 1C350. This final rule amends
the references to ECCN 1C350 in
Supplement No. 7 to part 748 to identify
the correct subparagraphs for eligible
items in ECCN 1C350, consistent with
the amendments to ECCN 1C350
contained in the April 2, 2018, final
rule.

Specifically, this final rule amends
Supplement No. 7 to part 748 to
correctly identify which items in ECCN
1C350 are eligible for each of the
following validated end-users: (1) The
description of eligible ECCN 1C350
items in the entry for “CSMC
Technologies Corporation” is revised to
reference 1C350.c.4 (Phosphorus
oxychloride, C.A.S. #10025-87-3) and
1C350.c.12 (Trimethyl phosphite, C.A.S.
#121-45-9); (2) the description of
eligible ECCN 1C350 items in the entry
for “Samsung China Semiconductor Co.
Ltd.” is revised to reference 1C350.c.4
and 1C350.d.10 (Hydrogen fluoride,
C.A.S. #7664—39-3); and (3) the
description of eligible ECCN 1C350
items in the entry for ““‘Shanghai
Huahong Grace Semiconductor
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Manufacturing Corporation” is revised
to reference 1C350.c.4 and 1C350.d.10.
These conforming amendments do not
change the scope of eligible items for
any of the three validated end-users
indicated above—they merely update
the ECCN references in Supplement No.
7 to part 748 to correctly identify which
ECCN 1C350 items are eligible for each
of these validated end-users. Because
this rule does not add or remove any
validated end-users or revise the scope
of eligible items, the citation for this
rule is not indicated in the ‘“Federal
Register Citation” column of
Supplement No. 7.

Export Administration Act

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as amended by
Executive Order 13637 of March 8,
2013, 78 FR 16129 (March 13, 2013),
and as extended by the Notice of August
15, 2017 (82 FR 39005 (August 16,
2017)), has continued the Export
Administration Regulations in effect
under the International Emergency
Economic Powers Act (50 U.S.C. 1701 et
seq.). BIS continues to carry out the
provisions of the Export Administration
Act, as appropriate and to the extent
permitted by law, pursuant to Executive
Order 13222 as amended by Executive
Order 13637.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been determined to be not
significant for purposes of Executive
Order 12866. This rule is not an
Executive Order 13771 regulatory action
because this rule is not significant under
Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid

Office of Management and Budget
(OMB) Control Number. This rule
contains a collection of information
subject to the requirements of the PRA.
This collection has been approved by
OMB under control number 0694—0088,
Simplified Network Application
Processing System. This collection
includes license applications, among
other things, and carries a burden
estimate of 29.6 minutes per manual or
electronic submission for a total burden
estimate of 31,833 hours. This rule is
not expected to result in any change in
the burden hours associated with this
collection. Specifically, this rule
updates references to ECCN 1C350 in
Supplement No. 7 to part 748
(Authorization Validated End-User
(VEU)) to reflect the amendments to this
ECCN made by a final rule, titled
“Implementation of the February 2017
Australia Group (AG) Intersessional
Decisions and the June 2017 AG Plenary
Understandings; Addition of India to
the AG,” that was published in the
Federal Register on April 2, 2018 (83 FR
13849). These corrections to
Supplement No. 7 to part 748 are not
expected to change the number of
license applications that will have to be
submitted for items controlled under
ECCN 1C350. Send comments regarding
this burden estimate or any other aspect
of this collection of information,
including suggestions for reducing the
burden, to Jasmeet Seehra, Office of
Management and Budget, by email to
Jasmeet K. Seehra@omb.eop.gov or by
fax to (202) 395-7285; and to the
Regulatory Policy Division, Bureau of
Industry and Security, Department of
Commerce, 14th Street & Pennsylvania
Avenue NW, Room 2705, Washington,
DC 20230 or by email to RPD2@
bis.doc.gov.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking and the opportunity for
public participation are waived for good
cause because they are unnecessary and
contrary to the public interest. (See 5
U.S.C. 553(b)(B)). The provision of the
Administrative Procedure Act requiring
a 30-day delay in effectiveness is also
waived for good cause. (5 U.S.C.
553(d)(3)). The changes contained in
this rule are non-substantive technical
corrections of a previously published
rule that has already been exempted
from notice and comment. This rule is
necessary to ensure clarity in the

regulations and accuracy regarding the
scope of VEU-eligible items in
Supplement No. 1 to part 748 of the
EAR. If this rule were delayed to allow
for notice and comment and a delay in
effective date, it would result in further
confusion caused by the incorrect cross-
references to ECCN 1C350 contained in
this Supplement. These changes are also
essential to ensuring the accurate and
complete implementation of the April 2,
2018, final rule.

Further, no other law requires that a
notice of proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
the Administrative Procedure Act or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable. Accordingly, no
regulatory flexibility analysis is required
and none has been prepared.

List of Subjects in 15 CFR Part 748

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

For the reasons stated in the
preamble, part 748 of the Export
Administration Regulations (15 CFR
parts 730-774) is amended as follows:

PART 748—[AMENDED]

m 1. The authority citation for 15 CFR
part 748 continues to read as follows:

Authority: 50 U.S.C. 4601 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 15, 2017, 82 FR 39005 (August 16,
2017).

m 2. Supplement No. 7 to Part 748
(Authorization Validated End-User
(VEU): List of Validated End-Users,
Respective Items Eligible for Export,
Reexport and Transfer, and Eligible
Destinations), is amended by revising
the validated end-user entries for
“CSMC Technologies Corporation,”
“Samsung China Semiconductor Co.
Ltd.,” and “Shanghai Huahong Grace
Semiconductor Manufacturing
Corporation,” listed under the country
“China (People’s Republic of),” to read
as follows:

Supplement No. 7 to Part 748—
Authorization Validated End-User
(VEU): List of Validated End-Users,
Respective Items Eligible for Export,
Reexport and Transfer, and Eligible
Destinations
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Country Validated end-user

Eligible items
(by ECCN)

Eligible destination

Federal Register citation

Nothing in this Supplement shall be deemed to supersede other provisions in the EAR, including but not limited to §748.15(c).

China (People’s Re-
public of)

* *

CSMC Technologies Corporation

* *

1C350.c.4, 1C350.c.12, 2B230.a,

2B230.b, 2B350.f, 2B350.g,
2B350.h, 3B001.e, 3B001.h
(except for multilayer masks
with a phase shift layer de-
signed to produce “space quali-
fied” semiconductor devices),
3C002.a, and 3C004.

CSMC Technologies Fab 2 Co.,

* * *

Ltd.,, 14 Liangxi Road, Wuxi,
Jiangsu 214061, China.

Ltd., 8 Xinzhou Rd., Wuxi Na-
tional New Hi-Tech Industrial
Development  Zone,  Wuxi,
Jiangsu 214028, China.

CSMC Technologies Fab 1 Co., 76 FR 2802, 1/18/11. 76 FR
37634, 6/28/11. 77 FR 10953,
2/24/12. 78 FR 23472, 4/19/13.
78 FR 32981, 6/3/13.

* *

* * *

* *

Samsung China Semiconductor 1C350.c.4, 1C350.d.10, 2B006.a, Samsung China Semiconductor 78 FR 41291, 7/10/13. 78 FR

Co. Ltd.

2B006.b.1.d, 2B230, Co., Ltd., No. 1999, North 69535, 11/20/13. 79 FR 30713,
2B350.d.2, 2B350.9.3, Xiaohe Road, Xi'an, China 5/29/14. 80 FR 11863, 3/5/15.
2B350.i.3, 3A233, 3B001.a.1, 710119.

3B001.b, 3B001.e, 3B001.f,

3B001.h, 3C002, 3C004,

3D002, and 3E001 (limited to
“technology” for items classi-
fied under 3C002 and 3C004
and “technology” for use con-
sistent with the International
Technology Roadmap for Semi-
conductors process for items
classified under ECCNs 3B001
and 3B002).

Shanghai Huahong Grace Semi- 1C350.c.4, 1C350.d.10, 2B230, Shanghai Huahong Grace Semi- 78 FR 32981, 6/3/13.

conductor Manufacturing Cor-

poration.

2B350.d.2, 2B350.9.3,
2B350.i.4, 3B001.a.1, 3B001.b,
3B001.e, 3B001.f, 3B001.h,

3C002, 3C004, 5B002, and
5E002 (controlled by ECCNs

Hi-Tech
201208.

conductor Manufacturing Cor-
poration—HFab 2, 668
Guoshoujing Road, Zhangjiang

Park, Shanghai

5A002, 5A004, or 5A992 that China Shanghai Huahong Grace

have been successfully re-
viewed under the encryption re-
view process specified in Sec-
tions 740.17(b)(2) or
740.17(b)(3) of the EAR).

Chuangiao

Semiconductor
Corporation—HFab

Manufacturing
1, 1188

Road, Pudong,

Shanghai 201206 China.
Shanghai Huahong Grace Semi-

conductor Manufacturing Cor-
poration—GFab1, 1399

Zuchongzhi
Hi-Tech

Road, Zhangjiang
Park, Shanghai

201203 China.

* * *

Dated: May 29, 2018.
Karen H. Nies-Vogel,
Director, Office of Exporter Services.
[FR Doc. 2018-11875 Filed 6-1-18; 8:45 am]|
BILLING CODE 3510-33-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2018-0251]
RIN 1625-AA08

Special Local Regulation; Great
Western Tube Float; Parker, AZ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the location of the
special local regulation for the annual
Great Western Tube Float event held on
the navigable waters of the Colorado
River, Parker, AZ. The change of the
location for the special local regulation
is necessary to provide for the safety of
life on navigable waters during the
event. This action will restrict vessel
traffic in certain waters of the Colorado
River, from 7 a.m. to 5 p.m. on June 9,
2018, from Buckskin Mountain State
Park to La Paz County Park.

DATES: This rule is effective from 7 a.m.
through 5 p.m. on June 9, 2018.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG—2018—
0251 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket

Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Junior Grade Briana
Biagas, Waterways Management, U.S.
Coast Guard Sector San Diego, Coast
Guard; telephone 619-278-7656, email
D11MarineEventsSD@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

LNM Local Notice to Mariners

NPRM Notice of Proposed Rulemaking
SMIB Safety Marine Information Broadcast
TFR Temporary Final Rule
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II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable. Due to the
timing of the event, we are unable to
issue a NPRM before the event is
scheduled.

We are issuing this rule, and under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making it
effective less than 30 days after
publication in the Federal Register.
This rule is necessary for the safety of
life during the event on these navigable
waters. For the reasons above, including
the timing of the event, it would be
impracticable to delay this rule to
provide a full 30 days notice.

III. Legal Authority and Need for Rule

The Great Western Tube Float is an
annual recurring event listed in Table 1,
Ttem 9 of 33 CFR 100.1102, Annual
Marine Events on the Colorado River,
between Davis Dam (Bullhead City,
Arizona) and Headgate Dam (Parker,
Arizona). Special local regulations exist
for the marine event to allow for special
use of the Colorado River, Parker, AZ for
this event.

Section 100.1102 of Title 33 of the
CFR lists the annual marine events and
special local regulations on the
Colorado River, between Davis Dam
(Bullhead City, Arizona) and Headgate
Dam (Parker, Arizona). The enforcement
date and regulated location for this
marine event are listed in Table 1, Item
9 of Section 100.1102. The location
listed in the Table indicates that the
marine event will occur on the
navigable waters of the Colorado River
from La Paz County Park to the
BlueWater Resort and Casino,
immediately before the Headgate Dam.
However, due to a change of the
location of this year’s event from
Buckskin Mountain State Park to La Paz
County Park, a temporary rule is needed
to reflect the actual location of this
year’s event.

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1233,

which authorizes the Coast Guard to
establish and define special local
regulations. The COTP San Diego is
establishing a special local regulation
for the waters of the Colorado River,
Parker, AZ. The purpose of this rule is
to ensure safety of participants, vessels
and the navigable waters in the
regulated area before, during, and after
the scheduled event.

IV. Discussion of the Rule

The Coast Guard is temporarily
suspending the regulations in 33 CFR
100.1102 for Table 1, Item 9 of that
Section and is inserting a temporary
regulation as Table 1, Item 20 of that
Section in order to reflect that the
special local regulation will be effective
and enforced from 7:00 a.m. to 5:00 p.m.
on June 9, 2018. This change is needed
to accommodate the sponsor’s event
plan and ensure that adequate
regulations are in place to protect the
safety of vessels and individuals that
may be present in the regulated area. No
other portion of Table 1 of Section
100.1102 or other provisions in Section
100.1102 shall be affected by this
regulation.

Persons and vessels will be prohibited
from anchoring, blocking, loitering, or
impeding within this regulated
waterway unless authorized by the
COTP, or his designated representative,
during the proposed times.
Additionally, movement of all vessels
within the regulated area and entry of
all vessels into the regulated area will be
restricted. Before the effective period,
the Coast Guard will publish
information on the event in the weekly
LNM.

V. Regulatory Analysis

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

E.O.s 12866 (‘“‘Regulatory Planning
and Review”) and 13563 (“Improving
Regulation and Regulatory Review”’)
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
including potential economic,
environmental, public health and safety
effects, distributive impacts, and equity.
E.O. 13563 emphasizes the importance
of quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Executive

Order 13771 (“Reducing Regulation and
Controlling Regulatory Costs™), directs
agencies to reduce regulation and
control regulatory costs and provides
that “for every one new regulation
issued, at least two prior regulations be
identified for elimination, and that the
cost of planned regulations be prudently
managed and controlled through a
budgeting process.”

The Office of Management and Budget
(OMB) has not designated this rule a
significant regulatory action under
section 3(f) of Executive Order 12866.
Accordingly, the Office of Management
and Budget (OMB) has not reviewed it.

As this rule is not a significant
regulatory action, this rule is exempt
from the requirements of Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017 titled ‘Reducing
Regulation and Controlling Regulatory
Costs’” (February 2, 2017).

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the special local
regulation. The Coast Guard will
publish a LNM that details the vessel
restrictions of the regulated area.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
the impacted portion of the Colorado
River, Parker, AZ, from 7:00 a.m. to 5:00
p-m. on June 9, 2018.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reason: The special local
regulation is limited in size and
duration. Before the effective period, the
Coast Guard will publish event
information on the internet in the
weekly LNM marine information report.
If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
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please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.
Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

C. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

D. Federalism and Indian Tribal
Government

A rule has implications for federalism
under E.O. 13132, Federalism, if it has
a substantial direct effect on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this rule under that Order and
determined that it is consistent with the
fundamental federalism principles and
preemption requirements described in
E.O. 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule

will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f1), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
establishment of marine event special
local regulations on the navigable
waters of the Colorado River. It is
categorically excluded from further
review under paragraph L61 of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. A
Record of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, and Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233

m 2.In §100.1102, in Table 1 to
§100.1102, suspend item “9” and add
item “20” to read as follows:

§100.1102 Annual Marine Events on the
Colorado River, between Davis Dam
(Bullhead City, Arizona) and Headgate Dam
(Parker, Arizona).

* * * * *

TABLE 1 TO §100.1102

* * * * *

20. Great Western Tube Float

Sponsor ............. City of Parker, AZ.
Event Descrip- River float.

tion.
Date .....cccceeeueeen. June 9, 2018.
Location ............. Parker, AZ.

Regulated Area  The navigable waters of the Col-
orado River from Buckskin
Mountain State Park to La Paz

County Park.

Dated: May 11, 2018.
J.R. Buzzella,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2018-11922 Filed 6-1-18; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2018-0421]
RIN 1625-AA08

Special Local Regulation; Gulfport
Grand Prix, Boca Ciego Bay, Gulfport,
FL

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a special local regulation on
the waters of the Boca Ciego Bay in the
vicinity of Gulfport, Florida, during the
Gulfport Grand Prix High Speed Boat
Race. Approximately 50 boats, 16 feet in
length, traveling at speeds in excess of
120 miles per hour are expected to
participate. Additionally, it is
anticipated that 20 spectator vessels will
be present along the race course. The
special local regulation is necessary to
protect the safety of race participants,
participant vessels, spectators, and the
general public on navigable waters of
the United States during the event. The
special local regulation will establish
two regulated areas: (1) A race area
where all non-participant persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
unless authorized by the Captain of the
Port St. Petersburg (COTP) or a
designated representative; and (2) a
buffer zone where designated
representatives may control vessel
traffic as deemed necessary by the COTP
St. Petersburg or a designated
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representative based upon prevailing
weather conditions.

DATES: This rule is effective daily from
10 a.m. to 5 p.m. on June 1, 2018,
through June 3, 2018.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2018—
0421 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Marine Science Technician First
Class Michael D. Shackleford, Sector St.
Petersburg Prevention Department,
Coast Guard; telephone (813) 228-2191,
email Michael.D.Shackleford@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
Pub. L. Public Law

§ Section

U.S.C. United States Code

COTP Captain of the Port

II. Background Information and
Regulatory History

The Coast Guard is establishing this
special local regulation without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. The Coast Guard did not
receive the full event plans from the
event sponsor nor the details of the
event until late March 2018, leaving
insufficient time to publish an NPRM.
We must establish this special local
regulation on June 1, 2018 and lack
sufficient time to provide a reasonable
comment period and then consider
those comments before issuing the rule.
The NPRM process would delay the
establishment of the regulated area until
after the date of race event, which
would compromise public safety.

For the reason discussed above, under
5 U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making this
rule effective less than 30 days after
publication in the Federal Register.

III. Legal Authority and Need for Rule

The legal basis for this rule is the
Coast Guard’s authority to establish
special local regulations in 33 U.S.C.
1233. The purpose of the rule is to
provide for the safety of the event
participants, spectators, and the general
public on the navigable waters of the
Gulf of Mexico during the Gulfport
Grand Prix High Speed Boat Race event.

IV. Discussion of the Rule

This rule establishes a special local
regulation that will encompass certain
waters of the Boca Ciega Bay in the
vicinity of Gulfport, Florida. The special
local regulation will be enforced daily
from 10 am. to 5 p-m. on June 1, 2018
through June 3, 2018. The special local
regulation will establish two regulated
areas: (1) A race area where all non-
participant persons and vessels are
prohibited from entering, transiting
through, anchoring in, or remaining
within the regulated area without
obtaining permission from the COTP St.
Petersburg or a designated
representative; and (2) a buffer zone
where vessel traffic may be controlled as
deemed necessary by the COTP St.
Petersburg or a designated
representative based upon prevailing
weather conditions.

Persons and vessels may request
authorization to enter, transit through,
anchor in, or remain within the
regulated area by contacting the Captain
of the Port (COTP) St. Petersburg by
telephone at (727) 824—7506, or a
designated representative via VHF radio
on channel 16. If authorization to enter,
transit through, anchor in, or remain
within the regulated area is granted by
the COTP St. Petersburg or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
COTP St. Petersburg or a designated
representative. The Coast Guard will
provide notice of the regulated areas by
Local Notice to Mariners, Broadcast
Notice to Mariners, or by on-scene
designated representatives.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory

approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the regulated areas.
Vessel traffic will be able to safely
transit around the regulated area, which
would impact a small designated area of
the waters of the Boca Ciego Bay for
seven hours daily over only three days.
Moreover, the Coast Guard would issue
a Broadcast Notice to Mariners via
VHF-FM Channel 16 about the
regulated areas as well as a Local Notice
to Mariners, and the rule would allow
vessels to seek permission to enter,
transit through, anchor in, or remain
within the regulated areas.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule would not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of federal employees who
enforce, or otherwise determine
compliance with, federal regulations to
the Small Business and Agriculture
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Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888-REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
would not result in such expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
made a determination that this action is
one of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
special local regulation issued in
conjunction with a regatta or marine
parade enforced for seven hours daily
over a period of three days that will
prohibit non-participant persons and
vessels from entering, transiting
through, remaining within, or anchoring
in the regulated area. This rule is
categorically excluded from further
review under paragraph L61 of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. A
Record of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 33 CFR 1.05—
1.
m 2. Add § 100.T07—-0421 to read as
follows:

§100.T07-0421 Special Local Regulation;
Gulfport Grand Prix, Boca de Ciego;
Gulfport, FL.

(a) Location. The following regulated
areas are established as a special local
regulation. All coordinates are North
American Datum 1983.

(1) Race area. All waters of Boca de
Ciego contained within the following
points: 27°44’10” N, 082°4229” W,

thence to position 27°44’07” N,
082°42’40” W, thence to position
27°44'06” N, 082°42’40” W, thence to
position 27°44’04” N, 082°42'29” W,
thence to position 27°44’07” N,
082°42'19” W, thence to position
27°44’08” N, 082°42"19” W, thence back
to the original position, 27°44’10” N,
082°4229” W.

(2) Buffer zone. All waters of Boca de
Ciego encompassed within the
following points: 27°44’10” N,
082°42’47” W, thence to position
27°44’01” N, 082°42’44” W, thence to
position 27°44’01” N, 082°42"14” W,
thence to position 27°44’15” N,
082°42"14” W.

(b) Definition. The term ““designated
representative”” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
COTP St. Petersburg in the enforcement
of the regulated areas.

(c) Regulations. (1) All non-
participant persons and vessels are
prohibited from entering, transiting
through, anchoring in, or remaining
within the race area unless an
authorized by the Captain of the Port
(COTP) St. Petersburg or a designated
representative.

(2) Vessel traffic within the buffer
zone may be controlled by the COTP St.
Petersburg or a designated
representative as deemed necessary by
the COTP St. Petersburg or a designated
representative based upon prevailing
weather conditions.

(3) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the race area contact the
COTP St. Petersburg by telephone at
(727) 824-7506 or via VHF-FM radio
Channel 16 to request authorization.

(4) If authorization to enter, transit
through, anchor in, or remain within the
race area is granted, all persons and
vessels receiving such authorization
shall comply with the instructions of
the COTP or a designated
representative.

(5) The Coast Guard will provide
notice of the regulated areas by Local
Notice to Mariners, Broadcast Notice to
Mariners, or by on-scene designated
representatives.

(d) Enforcement period. This rule will
be enforced daily from 10 a.m. until 5
p-m. on June 1, 2018, through June 3,
2018.

Holly L. Najarian,

Captain, U.S. Coast Guard, Captain of the
Port Saint Petersburg.

[FR Doc. 2018-11853 Filed 6—-1-18; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2018-0385]

Drawbridge Operation Regulation;
Okeechobee Waterway (St. Lucie
Canal), Indiantown, FL

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Seaboard
System (CSX) Railroad Bridge across the
Okeechobee Waterway (St. Lucie Canal),
mile 28.2, at Indiantown, FL. The
deviation is necessary to accommodate
the replacement of the main drive gears
on the bridge. This deviation allows the
bridge to remain closed to navigation
during replacement operations.

DATES: This deviation is effective
without actual notice from June 4, 2018
through 7 a.m. on June 12, 2018. For the
purposes of enforcement, actual notice
will be used from 7 a.m. on May 28,
2018, until June 4, 2018.

ADDRESSES: The docket for this
deviation, USCG-2018-0385 is available
at http://www.regulations.gov. Type the
docket number in the “SEARCH” box
and click “SEARCH”. Click on Open
Docket Folder on the line associated
with this deviation.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email LT Ruth
Sadowitz, U.S. Coast Guard Sector
Miami, Waterways Management
Division, telephone 305-535-4307,
email ruth.a.sadowitz@uscg.mil.

SUPPLEMENTARY INFORMATION: PCL Civil
Constructors, Inc., on behalf of bridge
owner, CSX Transportation, Inc, has
requested a temporary deviation from
the current operating regulation that
governs the Seaboard System (CSX)
Railroad Bridge across the Okeechobee
Waterway (St. Lucie Canal), mile 28.2,
at Indiantown, FL. The deviation is
necessary to facilitate the replacement
of the main drive gears and rack
segments which will improve the
reliability of the bridge. The bridge is a
swing bridge and has a vertical
clearance in the closed to navigation
position of 7 feet at normal St. Lucie
Canal stage of 14.5 feet.

The current operating schedule is set
out in 33 CFR 117.317(e). Under this
temporary deviation, the bridge will
only open with a four (4) hour notice to

the bridge tender at (772) 5973822
from 7 a.m. on May 28, 2018 through 7
p-m. on June 3, 2018, and will remain
in the closed to navigation position from
7 a.m. on June 4, 2018 through 7 a.m.
on June 12, 2018. The Okeechobee
Waterway (St. Lucie Canal) is
predominantly used by a variety of
vessels including U.S. government
vessels, small commercial vessels,
recreational vessels and tugs and barge
traffic. The Coast Guard has carefully
considered the restrictions with
waterway users in publishing this
temporary deviation.

Vessels able to pass through the
bridge in the closed position may do so
at anytime. The bridge will not be able
to open for emergencies and there is no
immediate alternate route for vessels to
pass. The Coast Guard will also inform
the users of the waterways through our
Local and Broadcast Notices to Mariners
of the change in operating schedule for
the bridge so that vessel operators can
arrange their transits to minimize any
impact caused by the temporary
deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: May 29, 2018.
Barry L. Dragon,

Director, Bridge Branch, Seventh Coast Guard
District.

[FR Doc. 2018-11829 Filed 6—1-18; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2018-0391]
RIN 1625-AA00

Safety Zone, Chicago Harbor, Adler
Planetarium, Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the Chicago Harbor, Chicago, IL near the
Adler Planetarium on June 26, 2018.
This action is necessary and intended to
ensure safety of life on the navigable
waters of the United States immediately
prior to, during, and after a fireworks
display. Entry of vessels or persons into
this zone is prohibited unless

specifically authorized by the Captain of
the Port Lake Michigan.

DATES: This rule is effective on June 26,
2018, from 9:20 p.m. to 9:50 p.m.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2018—
0391 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call
or email LT John Ramos, Marine Safety
Unit Chicago, U.S. Coast Guard;
telephone (630) 986—2155, email D09-
DG-MSUChicago-Waterways@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. The Coast Guard
received the final details for this event
with insufficient time to publish a
NPRM. Delaying the effective date of
this rule to wait for a comment period
to run would be impracticable and
contrary to the public interest because it
would inhibit the Coast Guard’s ability
to protect the public and vessels from
the hazards associated with a fireworks
display on June 26, 2018.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would inhibit the Coast
Guard’s ability to protect participants,
mariners and vessels from the hazards
associated with this event.
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IIL. Legal Authority and Need for Rule

The legal basis for the rule is the
Coast Guard’s authority to establish
safety zones: 33 U.S.C. 1231; 33 CFR
1.05-1, 160.5; Department of Homeland
Security Delegation No. 0170.1.

The Coast Guard will enforce a safety
zone on June 26, 2018 from 9:20 p.m.
until 9:50 p.m., for a barge based
fireworks display, on Lake Michigan
near the Adler Planetarium. The Captain
of the Port Lake Michigan has
determined that the barge based
fireworks display will pose a significant
risk to public safety and property. Such
hazards include premature and
accidental detonations, falling and
burning debris, and collisions among
spectator vessels.

IV. Discussion of the Rule

The Captain of the Port Lake
Michigan has determined that this
temporary safety zone is necessary to
ensure the safety of the public during
the fireworks display on Lake Michigan.
This safety zone will be enforced from
9:20 p.m. to 9:50 p.m. on June 26, 2018.
This safety zone encompasses all waters
of Lake Michigan within a 420 foot
radius from the approximate launch
position at 41°52’12” N, 087°36"23” W.
Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Lake Michigan, or a designated on-
scene representative. The Captain of the
Port or a designated on-scene
representative may be contacted via
VHF Channel 16.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the short duration of the
rule.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct

effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone for a
barge based fireworks event in the
Chicago Harbor, Chicago, IL near the
Adler Planetarium on June 26, 2018. It
is categorically excluded from further
review under paragraph L[60(a)] of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. A
Record of Environmental Consideration
(REC) supporting this determination is
available in the docket where indicated
under ADDRESSES section of this
preamble. We seek any comments or
information that may lead to the
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discovery of a significant environmental
impact from this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0391 to read as
follows:

§165.T09-0391 Safety Zone; Chicago
Harbor, Adler Planetarium, Chicago, IL.

(a) Location. All waters of Lake
Michigan near the Adler Planetarium in
Chicago Harbor within a 420 foot radius
from the approximate launch position at
41°52’12” N, 087°36'23” W.

Effective and enforcement period.
This rule will be effective from 9:20
p-m. to 9:50 p.m. on June 26, 2018.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Lake Michigan or a
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Lake Michigan or a designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Lake Michigan
is any Coast Guard commissioned,
warrant or petty officer who has been
designated by the Captain of the Port
Lake Michigan to act on his or her
behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Lake
Michigan or an on-scene representative
to obtain permission to do so. The

Captain of the Port Lake Michigan or an
on-scene representative may be
contacted via VHF Channel 16 or at
414-747-7182. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Lake Michigan, or an on-
scene representative.

Dated: May 15, 2018.
Thomas J. Stuhlreyer,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. 2018-11920 Filed 6-1-18; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2018-0449]
RIN 1625-AA00

Safety Zone; Freedom Festival
Fireworks, Lake Erie, Luna Pier, Ml

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the Captain of the Port Detroit Zone on
Lake Erie, in the vicinity of Luna Pier,
MI. This Zone is intended to restrict
vessels from portions of the Lake Eire
for the Freedom Festival Fireworks
Display. Persons and vessels are
prohibited from entering into, transiting
through, or anchoring within this safety
zone unless authorized by the Captain
of the Port Detroit, or his designated
representative. This temporary safety
zone is necessary to protect spectators
and vessels from the hazards associated
with fireworks displays.

DATES: This regulation is effective from
9 p.m. until 11 p.m. on June 30, 2018.
ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2018-0449. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email MST1 Ryan
Erpelding, Waterways Department,
Marine Safety Unit Toledo, Coast Guard;
telephone (419) 418-6037, email
Ryan.G.Erpelding@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Acronyms

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule. The event
sponsor notified the Coast Guard with
insufficient time to accommodate the
comment period. Thus, delaying the
effective date of this rule to wait for the
comment period to run would be
impracticable and contrary to the public
interest because it would prevent the
Captain of the Port Detroit from keeping
the public safe from the hazards
associated with a maritime fireworks
displays.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Waiting for a 30-day effective
period to run is impracticable and
contrary to the public interest for the
reasons discussed in the preceding
paragraph.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port Detroit (COTP) has
determined that potential hazards
associated with fireworks displays
starting at 10 p.m. on June 30, 2018 will
be a safety concern for anyone within a
300 yard radius of the launch site. The
likely combination of recreational
vessels, darkness punctuated by bright
flashes of light, and fireworks debris
falling into the water presents risks of
collisions which could result in serious
injuries or fatalities. This rule is needed
to protect personnel, vessels, and the
marine environment in the navigable
waters within the safety zone during the
fireworks display.
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IV. Discussion of the Rule

This rule establishes a safety zone that
will be enforced from 9 p.m. until 11
p-m. on June 30, 2018. The safety zone
will encompass all U.S. navigable
waters of the Lake Erie within a 300
yard radius of the fireworks launch site
located at position 41°48°34.826” N,
083°26'21.894” W. All geographic
coordinates are North American Datum
of 1983 (NAD 83).

The duration of the zone is intended
to protect personnel, vessels, and the
marine environment in these navigable
waters during the fireworks display.
Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port, Sector Detroit or his designated
representative. The Captain of the Port,
Sector Detroit or his designated
representative may be contacted via
VHF Channel 16.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 (‘‘Regulatory
Planning and Review”’) and 13563
(“Improving Regulation and Regulatory
Review”’) direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
including potential economic,
environmental, public health and safety
effects, distributive impacts, and equity.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. Executive Order 13771
(“Reducing Regulation and Controlling
Regulatory Costs”), directs agencies to
reduce regulation and control regulatory
costs and provides that “for every one
new regulation issued, at least two prior
regulations be identified for elimination,
and that the cost of planned regulations
be prudently managed and controlled
through a budgeting process.”

The Office of Management and Budget
(OMB) has not designated this rule a
significant regulatory action under
section 3(f) of Executive Order 12866.
Accordingly, the Office of Management
and Budget (OMB) has not reviewed it.
As this rule is not a significant
regulatory action, this rule is exempt
from the requirements of Executive

Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017 titled ‘Reducing
Regulation and Controlling Regulatory
Costs’”” (February 2, 2017).

This regulatory action determination
is based on the size, location, and
duration of the safety zone. The majority
of vessel traffic will be able to safely
transit around the safety zone, which
will impact only a portion of the Lake
Erie in Luna Pier, MI for a short period
time. Under certain conditions,
moreover, vessels may still transit
through the safety zone when permitted
by the Captain of the Port.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities. Under the
Regulatory Flexibility Act (5 U.S.C.
601-612), we have considered the
impact of this temporary rule on small
entities. While some owners or
operators of vessels intending to transit
the safety zone may be small entities, for
the reasons stated in section V.A above,
this rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting 120 minutes that will
prohibit entry within a 300 yard radius
from where a fireworks display will be
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conducted. It is categorically excluded
from further review under paragraph
L60(a) of Appendix A, Table 1 of DHS
Instruction Manual 023—-01-001-01,
Rev. 01. A Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0449 to read as
follows:

§165.T09-0449 Safety Zone; Freedom
Festival Fireworks, Lake Erie, Luna Pier, MI.
(a) Location. The following area is a

temporary safety zone: All U.S.
navigable waters of the Lake Erie within
a 300 yard radius of the fireworks
launch site located at position
41°48’34.826” N, 83°26'21.894” W. All
geographic coordinates are North
American Datum of 1983 (NAD 83).

(b) Enforcement period. This
regulation will be enforced from 9 p.m.
until 11 p.m. on June 30, 2018. The
Captain of the Port Detroit, or a
designated representative may suspend
enforcement of the safety zone at any
time.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Detroit, or his
designated representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Detroit or his designated representative.

(3) The ““designated representative” of
the Captain of the Port Detroit is any
Coast Guard commissioned, warrant, or
petty officer who has been designated
by the Captain of the Port Detroit to act
on his behalf. The designated
representative of the Captain of the Port
Detroit will be aboard either a Coast
Guard or Coast Guard Auxiliary vessel.
The Captain of the Port Detroit or his
designated representative may be
contacted via VHF Channel 16.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Detroit
or his designated representative to
obtain permission to do so.

(5) Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the Captain of the Port Detroit
or his designated representative.

Dated: May 23, 2018.
Jeffrey W. Novak,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2018-11912 Filed 6—1-18; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2017-1112]
RIN 1625-AA00

Safety Zones; Annual Events in the
Captain of the Port Buffalo Zone

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is amending
its safety zones regulation for Annual
Events in the Captain of the Port Buffalo
Zone. This amendment updates 12
permanent safety zones and adds 12
new permanent safety zones. These
amendments and additions are
necessary to protect spectators,
participants and vessels from the
hazards associated with annual
maritime events, including fireworks
displays, boat races, and air shows.

DATES: This rule is effective July 5,
2018.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2017—
1112 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Michael Collet, Chief of
Waterways Management, U.S. Coast
Guard Sector Buffalo; telephone 716—
843-9322, email D09-SMB-SECBuffalo-
WWM@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On April 19, 2018, the Coast Guard
published a Notice of Proposed
Rulemaking (NPRM) titled Safety Zones;
Annual Events in the Captain of the Port
Buffalo Zone. There we stated why we
issued the NPRM, and invited
comments on our proposed regulatory
action related to this amendment to the
CFR. During the comment period that
ended May 21, 2018, we received no
comments.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
purpose of this rule is to update the
safety zones in 33 CFR 165.939 to
ensure accuracy of times, dates, and
dimensions for various triggering and
marine events that are expected to be
conducted within the Captain of the
Port Buffalo Zone throughout the year.
The purpose of the rulemaking is also to
ensure vessels and persons are protected
from the specific hazards related to the
aforementioned events. These specific
hazards include obstructions in the
waterway that may cause marine
casualties; collisions among vessels
maneuvering at a high speed within a
channel; the explosive dangers involved
in pyrotechnics and hazardous cargo;
and flaming/falling debris into the water
that may cause injuries.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our NPRM published
April 19, 2018. There are no changes in
the regulatory text of this rule from the
proposed rule in the NPRM.

This rule amends 12 permanent safety
zones found within table 165.939 of 33
CFR 165.939. These 12 amendments
involve updating the location, size, and/
or enforcement times.

Additionally, this rule adds 12 new
safety zones to table 165.939 within
§ 165.939 for annually reoccurring
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events in the Captain of the Port Buffalo
Zone. These 12 zones were approved
and published in the Federal Register as
temporary safety zones in 2017 and
were added in order to protect the
public from the safety hazards
previously described. A list of specific
changes and additions are available in
the attachments within this Docket.

The Captain of the Port Buffalo has
determined that the safety zones in this
rule are necessary to ensure the safety
of vessels and people during annual
marine or triggering events in the
Captain of the Port Buffalo zone.
Although this rule will be effective year-
round, the safety zones in this rule will
be enforced only immediately before,
during, and after events that pose a
hazard to the public and only upon
notice by the Captain of the Port
Buffalo.

The Captain of the Port Buffalo will
notify the public that the zones in this
rule are or will be enforced by all
appropriate means to the affected
segments of the public, including
publication in the Federal Register, as
practicable, in accordance with 33 CFR
165.7(a). Such means of notification
may also include, but are not limited to,
Broadcast Notice to Mariners or Local
Notice to Mariners.

All persons and vessels must comply
with the instructions of the Coast Guard
Captain of the Port Buffalo or his or her
designated representative. Entry into,
transiting, or anchoring within the
safety zones is prohibited unless
authorized by the Captain of the Port or
his or her designated representative.
The Captain of the Port or his or her
designated representative may be
contacted via VHF Channel 16.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive Orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and

pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the characteristics of the
safety zones. The safety zones created
by this rule will be relatively small and
are designed to minimize their impact
on navigable waters. Furthermore, the
safety zones have been designed to
allow vessels to transit around them. In
addition, the safety zones will have
built in times to allow vessels to travel
through when situations allow. Thus,
restrictions on vessel movement within
each particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
through the safety zone when permitted
by the Captain of the Port.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s

responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
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U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of recurring annual safety
zones. It is categorically excluded from
further review under paragraph L60(a)
of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 01.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;

Department of Homeland Security Delegation
No. 0170.1.

m 2. Revise § 165.939 to read as follows:

§165.939 Safety Zones; Annual Events in
the Captain of the Port Buffalo Zone.

(a) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo or his
designated on-scene representative.

(2) These safety zones are closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone must
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

(5) The enforcement dates and times
for each of the safety zones listed in
Table 165.939 are subject to change, but
the duration of enforcement would
remain the same or nearly the same total
number of hours as stated in the table.
In the event of a change, the Captain of
the Port Buffalo will provide notice to
the public by publishing a Notice of
Enforcement in the Federal Register, as
well as, issuing a Broadcast Notice to
Mariners.

TABLE 165.939

(b) Definitions. The following
definitions apply to this section:

(1) Designated representative means
any Coast Guard commissioned,
warrant, or petty officers designated by
the Captain of the Port Buffalo to
monitor a safety zone, permit entry into
a safety zone, give legally enforceable
orders to persons or vessels within a
safety zone, and take other actions
authorized by the Captain of the Port
Buffalo.

(2) Public vessel means a vessel that
is owned, chartered, or operated by the
United States, or by a State or political
subdivision thereof.

(3) Rain date refers to an alternate
date and/or time in which the safety
zone would be enforced in the event of
inclement weather.

(c) Suspension of enforcement. The
Captain of the Port Buffalo may suspend
enforcement of any of these zones
earlier than listed in this section.
Should the Captain of the Port suspend
any of these zones earlier than the listed
duration in this section, he or she may
make the public aware of this
suspension by Broadcast Notice to
Mariners and/or on-scene notice by his
or her designated representative.

(d) Exemption. Public vessels, as
defined in paragraph (b) of this section,
are exempt from the requirements in
this section.

(e) Waiver. For any vessel, the Captain
of the Port Buffalo or his or her
designated representative may waive
any of the requirements of this section
upon finding that operational
conditions or other circumstances are
such that application of this section is
unnecessary or impractical for the
purposes of safety or security.

Event

Location 1

Enforcement date and time 2

(a) June Safety Zones

(1) Festival of the Fish .................

83).

(2) City of Syracuse Fireworks
Celebration.

(8) Rochester Harbor and Car-
ousel Festival.

(4) Seneca River Days

NY.
(5) Flagship Niagara Mariner's
Ball Fireworks.

(6) Hope Chest Buffalo Niagara
Dragon Boat Festival.

dius from the
080°05'15.6” W.
Buffalo, NY. All waters of the Buffalo River, Buffalo, NY starting at posi-
tion 42°52'12.0” N, 078°52’17.0” W then Southeast to 42°52’03.0” N,
078°5212.0” W then East to 42°52'03.0” N, 078°52'10.0” W then
Northwest to 42°52°13.0” N, 078°52°16.0” W and then returning to the
point of origin.

Vermillion, OH. All U.S. waters within a 420 foot radius of the fireworks
launch site located at position 41°25’45” N and 082°21'54” W, (NAD

Syracuse, NY. All U.S. waters of Onondaga Lake within a 350 foot ra-
dius of land position 43°03’37.0” N, 076°0959.0” W in Syracuse, NY.
Rochester, NY. All U.S. waters of Lake Ontario within a 1,120 foot radius

of land position 43°15’40.2” N, 077°36’05.1” W in Rochester, NY.
Baldwinsville, NY. All U.S. waters of the Seneca River within an 840 foot
radius of land position 43°09'25.0” N, 076°20'21.0” W in Baldwinsuville,

Erie, PA. All waters of Presque Isle Bay, Erie, PA within a 350-foot ra-
located at position 42°0822.5” N,

launch site

The 3rd Saturday in June.

The last weekend of June.
The 4th Monday of June.

The 2nd weekend of June.

The 1st weekend in June.

The 3rd weekend in June.
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TABLE 165.939—Continued

Event

Location

Enforcement date and time 2

(b) July Safety Zones

(1) Cleveland Triathlon

(2) Roverfest Fireworks Display ..

(3) High Speed Boat Races

(4) Downtown Cleveland Alliance
July 4th Fireworks.

(5) Mentor Harbor Yacht Club
Fireworks.
(6) Parade of Lights

(7) Lorain Independence Day
Celebration.
(8) Conneaut Festival

(9) Fairport Harbor Mardi Gras ....

(10) Sheffield Lake Community
Days.

(11) Bay Village Independence
Day Celebration.
(12) Lake Erie Open Water Swim

(13) Boldt Castle 4th of July Fire-
works.

(14) Clayton Chamber of Com-
merce Fireworks.

(15) French Festival Fireworks ....

(16) Lyme Community Days

(17) Village Fireworks

(18) Can-Am Festival ...................

(19) Brewerton Fireworks

(20) Celebrate Baldwinsville Fire-
works.

(21) Island Festival Fireworks

(22) Village Fireworks

(23) A Salute to our Heroes

Cleveland, OH. All U.S. waters of Lake Erie at North Coast Harbor,
Cleveland, OH within 100 feet of a line starting at position 41°30’34.6”
N and 081°41’51.3” W extending in a straight line to the East Basin
Breakwall at position 41°30°51.8” N and 081°42’08.5” W.

Cleveland, OH. All U.S. waters of Lake Erie, Cleveland, OH within a 280
foot radius from position 41°30’34.23” N and 081°08'55.73” W.

Fairport, OH. All U.S. waters of Lake Erie, off of Headlands Beach State
Park, Fairport, OH inside an area starting on shore at position
41°44’33” N, 081°1914” W extending NW in a straight line to position
41°45’00” N, 081°19'35” W, then NE in a straight line to position
41°45’59” N, 081°17°30” W, and SE back to the shore at position
41°45’43” N, 081°17°08” W.

Cleveland, OH. All U.S. waters of Lake Erie and Cleveland Harbor within
a 1,000-foot radius of land position 41°30°10” N, 081°42'36” W (NAD
83) at Dock 20.

Mentor, OH. All U.S. waters of Lake Erie and Mentor Harbor within a
700 foot radius of land position 41°43'36” N, 081°21°09” W.

Cleveland, OH. All U.S. waters within 25 feet of the vessels participating
in the Cleveland Parade of Lights in the Cuyahoga River. The safety
zone will move with participating vessels as they transit from the
mouth of the Cuyahoga River in the vicinity of position 41°29'59” N,
081°43'31” W, to Merwin’s Wharf in the vicinity of 41°29'23” N,
081°42’16” W, and returning to the mouth of the Old River at
41°29’55” N, 081°42'18” W.

Lorain, OH. All U.S. waters within a 700 foot radius of the fireworks
launch site located at position 41°28’35.42” N and 082°10°51.28” W.
Conneaut, OH. All U.S. waters within a 570 foot radius of the fireworks
launch site located at position 41°58°00.43” N and 080°33'34.93” W.
Fairport, OH. All U.S. waters within a 275 foot radius of the fireworks
launch site located at position 41°4529.55” N and 081°16°19.97” W.
Sheffield Lake, OH. All U.S. waters of Lake Erie and Sheffield Lake Boat
ramp within a 350 foot radius of land position 41°29'27.65” N,

082°6'47.71” W.

Bay Village, OH. All U.S. waters within a 560 foot radius of the fireworks
launch site located at position 41°2923.9” N and 081°55'44.5” W.

Cleveland, OH. All U.S. waters of Lake Erie, south of a line drawn be-
tween positions 41°29'30” N, 081°44’21” W and 41°29'21” N,
081°45’04” W to the shore.

Heart Island, NY. All U.S. waters of the Saint Lawrence River within a
1,120 foot radius of land position 44°20°38.5” N, 075°55’19.1” W at
Heart Island, NY.

Calumet Island, NY. All U.S. waters of the Saint Lawrence River within
an 840 foot radius of land position 44°15’04.0” N, 076°05’40” W at
Calumet Island, NY.

Cape Vincent, NY. All U.S. waters of the Saint Lawrence River within an
840 foot radius of land position 44°07°54.6.0” N, 076°20°01.3” W in
Cape Vincent, NY.

Chaumont, NY. All U.S. waters of Chaumont Bay within a 560 foot ra-
dius of land position 44°04’06.3” N, 076°08'56.8” W in Chaumont, NY.

Sackets Harbor, NY. All U.S. waters of Black River Bay within an 840
foot radius of land position 43°56’51.9” N, 076°07°46.9” W in Sackets
Harbor, NY.

Sackets Harbor, NY. All U.S. waters of Black River Bay within a 1,120
foot radius of land position 43°57°15.9” N, 076°06'39.2” W in Sackets
Harbor, NY.

Brewerton, NY. All U.S. waters of Lake Oneida within an 840 foot radius
of the barge at position 43°14’16.4” N, 076°08'03.6” W in Brewerton,
NY.

Baldwinsville, NY. All U.S. waters of the Seneca River within a 700 foot
radius of land position 43°09'24.9” N, 076°20°18.9” W in Baldwinsville,
NY.

Baldwinsville, NY. All U.S. waters of the Seneca River within a 1,120
foot radius of land position 43°0922.0” N, 076°20'15.0” W in
Baldwinsville, NY.

Sodus Point, NY. All U.S. waters of Sodus Bay within a 1,120 foot radius
of land position 43°16'28.7” N, 076°58°27.5” W in Sodus Point, NY.
Hamlin Beach State Park, NY. All U.S. waters of Lake Ontario within a
560 foot radius of land position 43°21’51.9” N, 077°56'59.6” W in

Hamlin, NY.

The 4th or 5th Sunday in July.

The 2nd or 3rd weekend in July.

The 3rd weekend in July.

On or around the 4th of July.

On or around the 4th of July.

The 3rd or 4th weekend in July.

On or around the 4th of July.
On or around the 4th of July.
On or around the 4th of July.

The 2nd weekend in July.

On or around the 4th of July.

The 2nd or 3rd weekend in July.

On or around the 4th of July.

On or around the 4th of July.

The 2nd weekend of July.

The 4th weekend of July.

On or around the 4th of July.

The 3rd weekend of July.

On or around the 4th of July.

The 1st weekend of July.

The 1st weekend of July.

On or around the 4th of July.

The 1st weekend in July.
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TABLE 165.939—Continued

Event

Location 1

Enforcement date and time 2

(24) Olcott Fireworks

(25) North Tonawanda Fireworks

(26) Tonawanda’s Canal Fest

Fireworks.

(27) Tom Graves Memorial Fire-
works.

(28) Oswego
Oswego, NY.

Harborfest,

(29) Oswego Independence Day
Celebration Fireworks.

Olcott, NY. All U.S. waters of Lake Ontario within a 1,120 foot radius of
land position 43°20°23.6” N, 078°43’09.5” W in Olcott, NY.

North Tonawanda, NY. All U.S. waters of the East Niagara River within a
1,400 foot radius of land position 43°01’39.6” N, 078°53'07.5” W in
North Tonawanda, NY.

Tonawanda, NY. All U.S. waters of the East Niagara River within a 210
foot radius of land position 43°01°17.8” N, 078°52°40.9” W in Tona-
wanda, NY.

Port Bay, NY. All waters of Port Bay, NY, within a 840 foot radius of the
barge located in position 43°17'52.4” N, 076°49'55.7” W in Port Bay,
NY.

Oswego, NY. All waters of Oswego Harbor, Oswego, NY contained with-
in a 700 foot radius of position 43°2806.9” N, 076°31’08.1” W along
with a 350 foot radius of the breakwall between positions 43°27°53.0”
N, 076°31'25.3” W then Northeast to 43°27’58.6” N, 076°31’12.1” W.

Oswego, NY. All waters of Lake Ontario, Oswego, NY within a 490-foot
radius from the launch site located at position 43°27°55.8” N,
076°30'59.0” W.

On or around the 4th of July.

On or around the 4th of July.

The 4th Sunday of July.

On or around the 3rd of July.

The last week of July.

On or around the 4th of July.

(c) August Safety Zones

(1) Whiskey Island Paddlefest

(2) D-Day Conneaut

(3) Celebrate Erie Fireworks

(4) Thunder on the Niagara Hy-
droplane Boat Races.

Cleveland, OH. All U.S. waters of Lake Erie; Cleveland Harbor, from
41°29'59.5” N and 081°42'59.3” W to 41°30'4.4” N and 081°42'44.5”
W to 41°30'17.3” N and 081°43'0.6” W to 41°30'9.4” N and
081°432.0” W to 41°29'54.9” N and 081°43'34.4” W to 41°30°0.1” N
and 081°43'3.1” W and back to 41°29'569.5” N and 081°42'59.3” W
(NAD 83).

Conneaut, OH. All U.S. waters of Conneaut Township Park, Lake Erie,
within an area starting at 41°57.71" N, 080°34.18" W, to 41°58.36" N,
080°34.17" W, then to 41°58.53" N, 080°33.55" W, to 41°58.03" N,
080°33.72"” W (NAD 83), and returning to the point of origin.

Erie, PA. All U.S. waters of Presque Isle Bay within an 800 foot radius of
land position 42°08°19.0” N, 080°05'29.0” W in Erie, PA.

North Tonawanda, NY. All U.S. waters of the Niagara River near the
North Grand Island Bridge, encompassed by a line starting at
43°03'32.9” N, 078°54’46.9” W to 43°03'14.6” N, 078°55’16.0” W then
to 43°02'39.7” N, 078°54’13.1” W then to 43°02'59.9” N, 078°53'42.0”
W and returning to the point of origin.

The 3rd or 4th weekend in Au-
gust.

The 3rd weekend in August.

The 3rd weekend of August.

The 2nd weekend of August.

(d) September Safety Zones

(1) Madison Light Up the Park ....

(2) Cleveland National Airshow ...

(3) Head of the Cuyahoga

Madison Township, OH. All U.S. waters of Lake Erie, within a 210 ft ra-
dius of position 41°50’17” N and 081°02’51” W (NAD 83).

Cleveland, OH. All U.S. waters of Lake Erie and Cleveland Harbor (near
Burke Lakefront Airport) from position 41°30°20” N and 081°42'20” W
to 41°30’50” N and 081°42'49” W, to 41°32°09” N and 081°39'49” W,
to 41°31’53” N and 081°39'24” W, then return to the original position
(NAD 83).

Cleveland, OH. All U.S. waters of the Cuyahoga River, between a line
drawn perpendicular to the river banks from position 41°29'55” N,
081°42'23” W (NAD 83) just past the Detroit-Superior Viaduct bridge
at MM 1.42 of the Cuyahoga River south to a line drawn perpendicular
to the river banks at position 41°28’32” N, 081°40'16” W (NAD 83)
just south of the Interstate 490 bridge at MM 4.79 of the Cuyahoga
River.

The 1st weekend in September.

The Wednesday before Labor
Day through Labor Day.

The 3rd weekend in September.

1 All coordinates listed in Table 165.929 reference Datum NAD 1983.
2 As noted in paragraph (a)(3) of this section, the enforcement dates and times for each of the listed safety zones are subject to change, and
will be published in a Notice of Enforcement prior to the event.

Dated: May 29, 2018.
Joseph S. Dufresne,

Captain, U.S. Coast Guard, Captain of the

Port Buffalo.

[FR Doc. 2018-11872 Filed 6-1-18; 8:45 am]
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2018-0157]
RIN 1625-AA00

Safety Zone for Fireworks Display;
Severn River, Sherwood Forest, MD

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
certain waters of the Severn River. This
action is necessary to provide for the
safety of life on the navigable waters of
the Severn River at Sherwood Forest,
MD, during a fireworks display on July
3, 2018 (with alternate date of July 6,
2018). This action will prohibit persons
and vessels from entering the safety
zone unless authorized by the Captain
of the Port Maryland-National Capital
Region or a designated representative.
DATES: This rule is effective from 8:30
p.m. on July 3, 2018, through 10 p.m. on
July 6, 2018.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2018—
0157 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Ronald Houck, Sector
Maryland-National Capital Region
Waterways Management Division, U.S.
Coast Guard; telephone 410-576-2674,
email Ronald.L.Houck@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On January 16, 2018, the Sherwood
Forest Club, Inc. of Sherwood Forest,
MD, notified the Coast Guard that from
9:20 p.m. to 9:50 p.m. on July 3, 2018,
it will be conducting a fireworks display
launched from the end of the Sherwood
Forest Club main pier, located adjacent
to the Severn River, approximately 200
yards east of Brewer Pond in Sherwood
Forest, MD. In response, on April 4,

2018, the Coast Guard published a
notice of proposed rulemaking (NPRM)
entitled “Safety Zone for Fireworks
Display; Severn River, Sherwood Forest,
MD” (83 FR 14384). There we stated
why we were issuing the NPRM, and
invited comments on our proposed
regulatory action related to this
fireworks display. During the comment
period that ended May 4, 2018, we
received 2 comments.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port Baltimore (COTP)
has determined that potential hazards
associated with the fireworks to be used
in the July 3, 2018, display will be a
safety concern for anyone in the Severn
River near the fireworks discharge site.
The purpose of this rule is to ensure
safety of vessels and the navigable
waters in the safety zone before, during,
and after the scheduled event.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received two
comments on our NPRM published
April 4, 2018. Both comments provided
support of this rulemaking. There are no
substantive changes in the regulatory
text of this rule from the proposed rule
in the NPRM.

This rule establishes a safety zone that
will be enforced from 8:30 p.m. until
10:30 p.m. on July 3, 2018, and if
necessary due to inclement weather,
from 8:30 p.m. until 10:30 p.m. on July
6, 2018. The safety zone will cover all
navigable waters of the Severn River,
within 150 yards of a fireworks
discharge site located at the end of
Sherwood Forest Club main pier in
approximate position latitude
39°01'54.0” N, longitude 076°32°41.8”
W, located at Sherwood Forest, MD. The
duration of the zone is intended to
ensure the safety of life on these
navigable waters before, during, and
after the scheduled 9:20 p.m. fireworks
display. While the zone is being
enforced, no vessel or person will be
permitted to enter the safety zone
without obtaining permission from the
COTP or a designated representative. To
request permission to transit the area,
the Captain of the Port Maryland-
National Capital Region and or
designated representatives can be
contacted at telephone number 410—
576—2693 or on marine band radio
VHF-FM channel 16 (156.8 MHz). The
Coast Guard vessels enforcing this
section can be contacted on marine
band radio VHF-FM channel 16 (156.8
MHz). Upon being hailed by a U.S.
Coast Guard vessel, or other Federal,

State, or local agency vessel, by siren,
radio, flashing light, or other means, the
operator of a vessel must proceed as
directed. If permission is granted to
enter the safety zone, all persons and
vessels must comply with the
instructions of the Captain of the Port
Maryland-National Capital Region or
designated representative and proceed
as directed while within the zone.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the safety zone.
Vessel traffic will be able to safely
transit around this safety zone, which
would impact a small designated area of
the Severn River for 2 hours during the
evening when vessel traffic is normally
low. The Coast Guard will issue a
Broadcast Notice to Mariners via VHF—
FM marine band radio channel 16 to
provide information about the safety
zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
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economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,

or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting 2 hours that would prohibit
vessel movement within a portion of the
Severn River. It is categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 01. A Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T05-0157 to read as
follows:

§165.T05-0157 Safety Zone for Fireworks
Display; Severn River, Sherwood Forest,
D.

(a) Location. The following area is a
safety zone: All waters of the Severn
River, within 150 yards of a fireworks
discharge site located at the end of
Sherwood Forest Club main pier in
approximate position latitude
39°01'54.0” N, longitude 076°32'41.8”
W, located at Sherwood Forest, MD. All
coordinates refer to datum NAD 1983.

(b) Definitions. As used in this
section:

(1) Captain of the Port Maryland-
National Capital Region means the
Commander, U.S. Coast Guard Sector
Maryland-National Capital Region.

(2) Designated representative means
any Coast Guard commissioned,
warrant, or petty officer who has been
authorized by the Captain of the Port
Maryland-National Capital Region to
assist in enforcement of the safety zone
described in paragraph (a) of this
section.

(c) Regulations. The general safety
zone regulations found in 33 CFR part
165, subpart C apply to the safety zone
created by this section.

(1) All persons are required to comply
with the general regulations governing
safety zones found in 33 CFR 165.23.

(2) Entry into or remaining in this
safety zone is prohibited unless
authorized by the Coast Guard Captain
of the Port Maryland-National Capital
Region. All vessels underway within
this safety zone at the time it is
implemented are to depart the zone.

(3) Persons desiring to transit the area
of the safety zone shall obtain
authorization from the Captain of the
Port Maryland-National Capital Region
or designated representative. To request
permission to transit the area, the
Captain of the Port Maryland-National
Capital Region and or designated
representatives can be contacted at
telephone number 410-576—2693 or on
marine band radio VHF-FM channel 16
(156.8 MHz). The Coast Guard vessels
enforcing this section can be contacted
on marine band radio VHF—FM channel
16 (156.8 MHz). Upon being hailed by
a U.S. Coast Guard vessel, or other
Federal, State, or local agency vessel, by
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siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed. If permission is
granted to enter the safety zone, all
persons and vessels shall comply with
the instructions of the Captain of the
Port Maryland-National Capital Region
or designated representative and
proceed as directed while within the
zone.

(4) Enforcement officials. The U.S.
Coast Guard may be assisted in the
patrol and enforcement of the zone by
Federal, State, and local agencies.

(d) Enforcement period. This section
will be enforced from 8:30 p.m. to 10:30
p-m. on July 3, 2018, and if necessary
due to inclement weather, from 8:30
p.m. to 10:30 p.m. on July 6, 2018.

Dated: May 25, 2018.
Joseph B. Loring,

Captain, U.S. Coast Guard, Captain of the
Port Maryland-National Capital Region.

[FR Doc. 2018-11877 Filed 6—1-18; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2018-0469]
RIN 1625-AA00

Safety Zone; Thunder Over Toledo
Fireworks, Maumee River, Toledo, OH

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the Captain of the Port Detroit Zone on
the Maumee River in the vicinity of
Toledo, Ohio. This Zone is intended to
restrict vessels from portions of the
Maumee River for the Thunder over
Toledo Fireworks Display. Persons and
vessels are prohibited from entering
into, transiting through, or anchoring
within this safety zone unless
authorized by the Captain of the Port
Detroit, or his designated representative.
This temporary safety zone is necessary
to protect spectators and vessels from
the hazards associated with fireworks
displays.

DATES: This regulation is effective from
9 p.m. on July 4, 2018 until 10:30 p.m.
on July 5, 2018.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2018-0469. To view documents
mentioned in this preamble as being
available in the docket, go to http://

www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email MST1 Ryan
Erpelding, Waterways Department,
Marine Safety Unit Toledo, Coast Guard;
telephone (419) 418-6037, email
Ryan.G.Erpelding@uscg.mil.
SUPPLEMENTARY INFORMATION:

I. Table of Acronyms

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule. The event
sponsor notified the Coast Guard with
insufficient time to accommodate the
comment period. Thus, delaying the
effective date of this rule to wait for the
comment period to run would be
impracticable and contrary to the public
interest because it would prevent the
Captain of the Port Detroit from keeping
the public safe from the hazards
associated with a maritime fireworks
displays.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Waiting for a 30-day effective
period to run is impracticable and
contrary to the public interest for the
reasons discussed in the preceding
paragraph.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port Detroit (COTP) has
determined that potential hazards
associated with fireworks displays
starting after 9:45 p.m. on July 4, 2018
will be a safety concern for anyone

within an 800 foot radius of the launch
site. The likely combination of
recreational vessels, darkness
punctuated by bright flashes of light,
and fireworks debris falling into the
water presents risks of collisions which
could result in serious injuries or
fatalities. This rule is needed to protect
personnel, vessels, and the marine
environment in the navigable waters
within the safety zone during the
fireworks display.

IV. Discussion of the Rule

This rule establishes a safety zone that
will be enforced from 9 p.m. until 10:30
p-m. on July 4, 2018 with a rain date of
July 5, 2018 from 9 p.m. until 10:30 p.m.
The safety zone will encompass all U.S.
navigable waters of the Maumee River
within an 800 foot radius of the
fireworks launch site located at position
41°38'44.5” N, 083°31'50.6” W. All
geographic coordinates are North
American Datum of 1983 (NAD 83).

The duration of the zone is intended
to protect personnel, vessels, and the
marine environment in these navigable
waters during the fireworks display.
Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Detroit or his designated
representative. The Captain of the Port,
Sector Detroit or his designated
representative may be contacted via
VHF Channel 16.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 (‘“Regulatory
Planning and Review”’) and 13563
(“Improving Regulation and Regulatory
Review”) direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
including potential economic,
environmental, public health and safety
effects, distributive impacts, and equity.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. Executive Order 13771
(“Reducing Regulation and Controlling
Regulatory Costs™), directs agencies to
reduce regulation and control regulatory
costs and provides that “for every one
new regulation issued, at least two prior
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regulations be identified for elimination,
and that the cost of planned regulations
be prudently managed and controlled
through a budgeting process.”

The Office of Management and Budget
(OMB) has not designated this rule a
significant regulatory action under
section 3(f) of Executive Order 12866.
Accordingly, the Office of Management
and Budget (OMB) has not reviewed it.
As this rule is not a significant
regulatory action, this rule is exempt
from the requirements of Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017 titled ‘Reducing
Regulation and Controlling Regulatory
Costs’” (February 2, 2017).

This regulatory action determination
is based on the size, location, and
duration of the safety zone. The majority
of vessel traffic will be able to safely
transit around the safety zone, which
will impact only a portion of the
Maumee River in Toledo, OH for a 90
minute period of time. Under certain
conditions, moreover, vessels may still
transit through the safety zone when
permitted by the Captain of the Port.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities. Under the
Regulatory Flexibility Act (5 U.S.C.
601-612), we have considered the
impact of this temporary rule on small
entities. While some owners or
operators of vessels intending to transit
the safety zone may be small entities, for
the reasons stated in section V.A above,
this rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman

and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and

Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting 90 minutes that will
prohibit entry within an 800 foot radius
from where a fireworks display will be
conducted. It is categorically excluded
from further review under paragraph
L60(c) of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 01. A Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165— REGULATED
NAVIGATION AREAS AND LIMITED
ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0469 to read as
follows:

§165.T09-0469 Safety Zone; Thunder over
Toledo Fireworks, Maumee River, Toledo,
OH.

(a) Location. The following area is a
temporary safety zone: All U.S.
navigable waters of the Maumee River
within an 800 foot radius of the
fireworks launch site located at position
41°38’44.5” N, 083°31’50.6” W. All
geographic coordinates are North
American Datum of 1983 (NAD 83).

(b) Enforcement period. This
regulation will be enforced from 9 p.m.
through 10:30 p.m. on July 4, 2018 with
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a rain date of July 5, 2018 from 9 p.m.
until 10:30 p.m. The Captain of the Port
Detroit, or a designated representative
may suspend enforcement of the safety
zone at any time.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Detroit, or his
designated representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Detroit or his designated representative.

(3) The ““designated representative” of
the Captain of the Port Detroit is any
Coast Guard commissioned, warrant, or
petty officer who has been designated
by the Captain of the Port Detroit to act
on his behalf. The designated
representative of the Captain of the Port
Detroit will be aboard either a Coast
Guard or Coast Guard Auxiliary vessel.
The Captain of the Port Detroit or his
designated representative may be
contacted via VHF Channel 16.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Detroit
or his designated representative to
obtain permission to do so.

(5) Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the Captain of the Port Detroit
or his designated representative.

Dated: May 23, 2018.
Jeffrey W. Novak,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2018-11907 Filed 6-1-18; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2018-0518]
RIN 1625—-AA00

Safety Zone; Flagship Niagara’s

Mariners Ball; Presque Isle Bay, Erie,
PA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters within a 300-foot
radius of the launch site located at
Presque Isle Bay, Erie, PA. This safety
zone is intended to restrict vessels from

portions of the Presque Isle Bay during
the Flagship Niagara’s Mariners Ball
fireworks display. This temporary safety
zone is necessary to protect mariners
and vessels from the navigational
hazards associated with a fireworks
display. Entry of vessels or persons into
this zone is prohibited unless
specifically authorized by the Captain of
the Port Buffalo.

DATES: This rule is effective from 9:30
p-m. until 10:30 p.m. on June 2, 2018.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2018—
0518 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Michael Collet, Chief
Waterways Management Division, U.S.
Coast Guard; telephone 716-843-9322,
email D09-SMB-SECBuffalo-WWM@
uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
event sponsor did not submit notice to
the Coast Guard with sufficient time
remaining before the event to publish an
NPRM. Delaying the effective date of
this rule to wait for a comment period
to run would be impracticable and
contrary to the public interest by
inhibiting the Coast Guard’s ability to
protect spectators and vessels form the
hazards associated with a fireworks
display.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for

making this rule effective less than 30
days after publication in the Federal
Register because doing so would be
impracticable and contrary to the public
interest. Delaying the effective date
would be contrary to the rule’s
objectives of ensuring safety of life on
the navigable waters and protection of
persons and vessels in vicinity of the
fireworks display.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port Buffalo (COTP) has
determined that a fireworks display
presents significant risks to the public
safety and property. Such hazards
include premature and accidental
detonations, dangerous projectiles, and
falling or burning debris. This rule is
needed to protect personnel, vessels,
and the marine environment in the
navigable waters within the safety zone
while the fireworks display takes place.

IV. Discussion of the Rule

This rule establishes a safety zone on
June 2, 2018, from 9:30 p.m. until 10:30
p.m. The safety zone will encompass all
waters of the Presque Isle Bay, Erie, PA
contained within 300-foot radius of:
42°08’22.5” N, 080°05"15.6” W.

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Buffalo or his designated on-scene
representative. The Captain of the Port
or his designated on-scene
representative may be contacted via
VHF Channel 16.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.
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This regulatory action determination
is based on the conclusion that this rule
is not a significant regulatory action. We
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for a
relatively short time. Also, the safety
zone has been designed to allow vessels
to transit around it. Thus, restrictions on
vessel movement within that particular
area are expected to be minimal. Under
certain conditions, moreover, vessels
may still transit through the safety zone
when permitted by the Captain of the
Port.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-

888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not

individually or cumulatively have a
significant effect on the human
environment. This rule establishes a
temporary safety zone. It is categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 01. A Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0518 to read as
follows:

§165.T09-0518 Safety Zone; Flagship
Niagara’s Mariners Ball; Presque Isle Bay,
Erie, PA.

(a) Location. The safety zone will
encompass all waters of the Presque Isle
Bay, Erie, PA contained within a 300-
foot radius of: 42°08’22.5” N,
080°05"15.6” W.

(b) Enforcement period. This
regulation will be enforced from 9:30
p-m. until 10:30 p.m. on June 2, 2018.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
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Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone must
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: May 29, 2018.
Joseph S. Dufresne,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2018-11857 Filed 6-1-18; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 161222999-7413-01]
RIN 0648—-XG222

Fisheries Off West Coast States;
Modifications of the West Coast
Commercial and Recreational Salmon
Fisheries; Inseason Action #1

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Modification of fishing seasons.

SUMMARY: NMFS announces one
inseason action in the ocean salmon
fisheries. This inseason action modified
the commercial and recreational salmon
fisheries in the area from Cape Falcon,
OR, to Pigeon Point, CA.

DATES: The effective date for the
inseason action is set out in this
document under the heading Inseason
Action.

FOR FURTHER INFORMATION CONTACT:
Peggy Mundy at 206—-526—4323.

SUPPLEMENTARY INFORMATION:

Background

In the 2017 annual management
measures for ocean salmon fisheries (82
FR 19630, ApI‘il 28, 2017), NMFS
announced management measures for
the commercial and recreational
fisheries in the area from the U.S./
Canada border to the U.S./Mexico

border, beginning May 1, 2017, through
April 30, 2018. NMF'S is authorized to
implement inseason management
actions to modify fishing seasons and
quotas as necessary to provide fishing
opportunity while meeting management
objectives for the affected species (50
CFR 660.409). Inseason actions in the
salmon fishery may be taken directly by
NMFS (50 CFR 660.409(a)—Fixed
inseason management provisions) or
upon consultation with the Pacific
Fishery Management Council (Council)
and the appropriate State Directors (50
CFR 660.409(b)—Flexible inseason
management provisions). The state
management agencies that participated
in the consultations described in this
document were: California Department
of Fish and Wildlife (CDFW) and
Oregon Department of Fish and Wildlife
(ODFW).

Management of the salmon fisheries is
generally divided into two geographic
areas: North of Cape Falcon (U.S./
Canada border to Cape Falcon, OR) and
south of Cape Falcon (Cape Falcon, OR,
to the U.S./Mexico border). The
inseason action reported in this
document affected fisheries south of
Cape Falcon.

Inseason Action

Inseason Action #1

Description of action: Inseason action
#1 cancelled specific commercial and
recreational ocean salmon fisheries
south of Cape Falcon, OR, that were
previously scheduled to open in March
and April 2018 (82 FR 19630, April 28,
2017). The fisheries that were cancelled
were:

—Commercial fishery from Cape Falcon,
OR, to Florence South Jetty, OR,
previously scheduled to open March
15, 2018;

—Commercial fishery from Florence
South Jetty, OR, to Humbug
Mountain, OR, previously scheduled
to open March 15, 2018;

—Commercial fishery from Humbug
Mountain, OR, to the Oregon/
California border (Oregon Klamath
Management Zone), previously
scheduled to open March 15, 2018;

—Commercial fishery from Horse
Mountain, CA, to Point Arena, CA,
previously scheduled to open April
16-30, 2018;

—Recreational fishery from Horse
Mountain, CA, to Point Arena, CA,
previously scheduled to open April 7,
2018; and

—Recreational fishery from Point Arena,
CA, to Pigeon Point, CA, previously
scheduled to open April 7, 2018.
Effective dates: Inseason action #1

took effect on March 13, 2018, and

remained in effect through April 30,
2018.

Reason and authorization for the
action: The purpose of this action was
to limit fishery impacts on Klamath
River fall-run Chinook salmon (KRFC)
and Sacramento River fall-run Chinook
salmon (SRFC). Both stocks failed to
achieve their conservation objectives in
2017 and currently meet the status
determination criteria identified in the
Pacific Coast Salmon Fishery
Management Plan for being overfished.
Therefore, the states of Oregon and
California recommended cancelling the
fisheries described above. The West
Coast Regional Administrator (RA)
considered the spawning escapement
and abundance history for KRFC and
SRFC, the stocks’ 2018 abundance
forecasts, and projected fishery impacts
on these stocks in 2018, and determined
that this inseason action was necessary
to meet conservation and management
objectives for these stocks. Inseason
actions to modify quotas or fishing
seasons are authorized by 50 CFR
660.409(b)(1)(i).

Consultation date and participants:
Consultation on inseason action #1
occurred on March 13, 2018.
Representatives from NMFS, ODFW,
CDFW, and the Council participated in
this consultation.

All other restrictions and regulations
remain in effect as announced for the
2017 ocean salmon fisheries and 2018
salmon fisheries opening prior to May 1,
2018 (82 FR 19631, April 28, 2017) and
as modified by prior inseason actions.

The RA determined that the best
available information indicated that
Chinook salmon abundance forecasts
and expected fishery effort in 2018
supported the above inseason action
recommended by the states of Oregon
and California. The states manage the
fisheries in state waters adjacent to the
areas of the U.S. exclusive economic
zone consistent with these federal
actions. As provided by the inseason
notice procedures of 50 CFR 660.411,
actual notice of the described regulatory
action was given, prior to the time the
action was effective, by telephone
hotline numbers 206—-526-6667 and
800-662-9825, and by U.S. Coast Guard
Notice to Mariners broadcasts on
Channel 16 VHF-FM and 2182 kHz.

Classification

NOAA'’s Assistant Administrator (AA)
for NMFS, finds that good cause exists
for this notification to be issued without
affording prior notice and opportunity
for public comment under 5 U.S.C.
553(b)(B) because such notification
would be impracticable. As previously
noted, actual notice of the regulatory
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action was provided to fishers through
telephone hotline and radio notification.
This action complies with the
requirements of the annual management
measures for ocean salmon fisheries (82
FR 19631, April 28, 2017), the Pacific
Coast Salmon Fishery Management Plan
(FMP), and regulations implementing
the FMP, 50 CFR 660.409 and 660.411.
Prior notice and opportunity for public
comment was impracticable because
NMEFS and the state agencies had
insufficient time to provide for prior
notice and the opportunity for public
comment between the time Chinook

salmon catch and effort projections and
abundance forecasts were developed
and fisheries impacts were calculated,
and the time the fishery modifications
had to be implemented in order to
ensure that fisheries are managed based
on the best available scientific
information, ensuring that conservation
objectives and limits for impacts to
salmon species listed under the
Endangered Species Act are not
exceeded. The AA also finds good cause
to waive the 30-day delay in
effectiveness required under 5 U.S.C.
553(d)(3), as a delay in effectiveness of

this action would allow fishing at levels
inconsistent with the goals of the FMP
and the current management measures.
This action is authorized by 50 CFR
660.409 and 660.411 and is exempt from
review under Executive Order 12866.
Authority: 16 U.S.C. 1801 et seq.

Dated: May 30, 2018.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2018-11883 Filed 6—1-18; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

RIN 3133—-AE84

Payday Alternative Loans

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Proposed rule.

SUMMARY: The NCUA Board (the Board)
is proposing to amend the NCUA’s
general lending rule to provide federal
credit unions (FCUs) with an additional
option to offer payday alternative loans
(PALs). This proposal would not replace
the current PALs rule (PALs I). Rather,
it would be an alternative option, with
different terms and conditions, for FCUs
to offer PALs to their members.
Specifically, this proposal (PALs II)
would differ from PALs I by modifying
the minimum and maximum amount of
the loans, modifying the number of
loans a member can receive in a rolling
six-month period, eliminating the
minimum membership requirement,
and increasing the maximum maturity
for these loans. The Board is proposing
to incorporate all other requirements of
PALs Iinto PALs II. The Board is also
soliciting comments from interested
stakeholders on the possibility of
creating a third PALs loan program
(PALs III), which could include
different fee structures, loan features,
maturities, and loan amounts.

DATES: Comments must be received on
or before August 3, 2018.

ADDRESSES: You may submit comments
by any of the following methods (Please
send comments by one method only):

e NCUA Website: http://
www.ncua.gov/news/proposed_regs/
proposed_regs.html. Follow the
instructions for submitting comments.

e Email: Address to regcomments@
ncua.gov. Include “[Your name]
Comments on Notice of Proposed
Rulemaking (PALs II)”” in the email
subject line.

e Fax:(703) 518—6319. Use the
subject line described above for email.

e Mail: Address to Gerard Poliquin,
Secretary of the Board, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314—
3428.

e Hand Delivery/Courier: Same as
mail address.

Public inspection: All public
comments are available on the agency’s
website at http://www.ncua.gov/
RegulationsOpinionsLaws/comments as
submitted, except as may not be
possible for technical reasons. Public
comments will not be edited to remove
any identifying or contact information.
Paper copies of comments may be
inspected in the NCUA’s law library, at
1775 Duke Street, Alexandria, Virginia
22314, by appointment weekdays
between 9:00 a.m. and 3:00 p.m. To
make an appointment, call (703) 518—
6540 or send an email to OGCMail@
ncua.gov.

FOR FURTHER INFORMATION CONTACT:
Martha Ninichuk, Director, Office of
Credit Union Resources and Expansion;
Matthew Biliouris, Director, Office of
Consumer Financial Protection; or
Justin M. Anderson, Senior Staff
Attorney, Office of General Counsel, at
the above address or telephone: (703)
518-1581 (Ms. Ninichuk), (703) 518—
1140 (Mr. Biliouris), or (703) 518-6556
(Mr. Anderson).

SUPPLEMENTARY INFORMATION:

I. Background

II. PALs I

II. Request for Comment—Additional
Alternatives

IV. Regulatory Procedures

I. Background

A. The PALs Rule and Payday Lending
Industry

On September 16, 2010, the Board
amended its general lending rule to
enable FCUs to offer PALs loans as an
alternative to predatory payday loans.?
The Board intended to provide a
regulatory framework so FCUs could be
a viable alternative to high-cost payday
lenders. The final rule permitted FCUs
to charge a higher rate of interest for this
type of loan if FCUs met certain
conditions.

175 FR 58285 (Sept. 24, 2010). At the time, these
loans were referred to as short-term, small amount
loans.

The term “payday loan” generally
refers to a short-term loan with a
relatively small principal amount that is
intended to cover a borrower’s expenses
until his or her next payday, when the
loan is to be repaid in full.2 Historically,
these loans often have been made by
lenders who charge high fees and
sometimes engage in predatory lending
practices. While some payday loan
borrowers use these loans sparingly,
many other borrowers find themselves
in cycles where their loans “‘roll over”
repeatedly, incurring even higher fees.
Often, these borrowers are unable to
break free from an unhealthy
dependence on payday loans. While
data on payday lending is incomplete,
the Consumer Financial Protection
Bureau (CFPB) estimates that in 2015
the revenue for the traditional payday
lending industry was $3.6 billion and
loan volume was approximately $23.6
billion in new loans per year.3

B. PALs I

PALs I's current regulatory framework
permits an FCU to charge an interest
rate for PALs loans that is 1000 basis
points above the general interest rate set
by the Board for non-PALs loans,
provided the FCU is making a closed-
end loan 4 with the following
conditions:

(1) The principal of the loan is not
less than $200 or more than $1000;

(2) The loan has a minimum maturity
term of one month and a maximum
maturity term of six months;

(3) The FCU does not make more than
three PALs loans in any rolling six-
month period to any one borrower and
makes no more than one PALs loan at
a time to a borrower;

(4) The FCU must not roll over any
PALs loan. The prohibition against roll-
overs, however, does not apply to an
extension of the loan term within the
maximum loan term permitted by the
rule, provided the FCU does not charge
any additional fees or extend any new
credit.

(5) The FCU fully amortizes the loan;

(6) The FCU sets a minimum length
of membership requirement of at least
one month;

(7) The FCU charges an application
fee to all members applying for a new

2NCUA Letter to Federal Credit Unions, 09-FCU—
05 (July 2009).

381 FR 47863, 47870 Uuly 22, 2016).

412 CFR 1026.2(a)(10).
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loan that reflects the actual costs
associated with processing the
application, but in no case may the
application fee exceed $20; and

(8) The FCU includes, in its written
lending policies, a limit on the aggregate
dollar amount of loans made under
§701.21(c)(7)(iii) of a maximum of 20%
of net worth and implements
appropriate underwriting guidelines to
minimize risk; for example, requiring a
borrower to verify employment by
producing at least two recent pay stubs.5

PALs I also includes a best practices
section, which discusses topics to help
ensure the product remains viable for
the FCU and responsible for the
borrower.® The best practices section
provides an FCU with guidance on
implementing a PALs program,
including: Program features,
underwriting, and risk avoidance.

C. 2012 Advanced Notice of Proposed
Rulemaking (ANPR)

In the 2010 PALs I rulemaking, the
Board indicated that, after one year, it
would review the PALs loan data
collected on the 5300 call reports and
reevaluate the requirements of the rule.”
After conducting that review, the Board,
at its September 2012 meeting, issued
an ANPR seeking comments on specific
aspects of PALs I, including the
permissible application fee, interest
rate, loan amounts, loan maturities,
membership requirement, and the cap
on the amount of loans made by an
FCU. The Board also asked commenters
to describe any payday alternative loan
programs they were offering outside of
PALs I.

In response, the Board received 27
comment letters from trade
organizations, state credit union
leagues, private citizens, consumer
advocacy groups, a federal agency,
lending networks, and FCUs. Generally,
almost all of the commenters suggested
at least one change to PALs I. There
was, however, no general consensus
among the commenters as to which
aspects of the rule the Board should
amend. The Board chose, at that time,
not to undertake any changes to PALs 1.

D. Evaluation of Data—Current
Situation

On the December 31, 2017, 5300 call
report, 518 FCUs reported offering PALs
loans. They reported 190,723
outstanding loans with an aggregate
balance of $132.4 million. These figures
represent a significant increase from
2012 when the Board issued the ANPR

512 CFR 701.21(c)(7)(iii).
6 Id. at § 701.21(c)(7(iii)(B).
775 FR 58285, 58288 (Sept. 24, 2010).

discussed above. Based on the 2012
5300 call report, approximately 386
FCUs offered PALs loans, totaling
38,749 PALs loans with an aggregate
outstanding balance of approximately
$13.5 million.8

E. Justification and Rationale

The Board has recently revisited PALs
I and the trends in PALs loans data, as
presented above. The data shows a
significant increase in the total dollar
amount of PALs loans outstanding, but
only a modest increase in the number of
FCUs offering these loans. The Board
wants to ensure that all FCUs that are
interested in offering PALs loans are
able to do so. The terms of PALs II loans
are more flexible and the product is
potentially more profitable for FCUs,
which should increase interest. The
Board notes that PALs IT would not
replace PALs I. Rather, PALs Il would
be an additional option FCUs could
choose in making PALs loans to their
members. An FCU could choose to make
PALs Iloans, PALs II loans, or both.

II. Proposed Rule

As noted above, PALs I will
incorporate many of the features of
PALs I, but will provide additional
flexibility for FCUs in the areas of loan
amount, membership requirement, loan
term, and number of loans permitted.
The Board notes, however, that PALs I
loans and PALs II loans are distinct
products that must satisfy all of the
regulatory conditions applicable to the
particular type of loan in order to be
classified as such. For example, a $300
loan with a six-month maturity made to
a person who has been a member for
two-weeks is a PALs II loan because it
meets all of the requirements for a PALs
IT loan, but it is not a PALs I loan
because it does not meet the
membership requirement of PALs I. As
discussed below, this distinction is
critical as it has implications for
compliance with the CFPB’s regulations.
Of course, a loan that does not satisfy
all of the conditions of either PALs I or
PALs I is neither a PALs I nor a PALs
IT loan.

A. Features Incorporated From PALs I

The Board is proposing to incorporate
the following features from PALs I into
PALs II. These features achieve a
balance between consumer protection
and safety and soundness for FCUs.

1. Permissible interest rate. The
permissible interest rate for a loan under
PALs II will be 1000 basis points above
the established general interest rate
ceiling, as set by the Board.

8]d. at 2447 (May 5, 2010).

2. Loan structure. A PALs II loan must
be a closed-end loan.

3. Permissible fees. An FCU may
charge an application fee, provided it
charges the fee to all members applying
for a new loan and the fee reflects the
actual costs associated with processing
the application, but in no case may the
application fee exceed $20.

4. Rollovers. An FCU may not roll
over any PALs II loan, but it may extend
the loan term up to the maximum 12
months permitted by the rule, if the loan
was made with a lesser loan term,
provided the FCU does not charge any
additional fees or extend any new
credit.

5. Aggregate lending cap. An FCU
making PALs II loans must include in
its written lending policies a limit on
the aggregate dollar amount of loans
made under this program of a maximum
of 20% of net worth and implement
appropriate underwriting guidelines to
minimize risk.

6. Amortization. An FCU must
amortize all PALs II loans and may not
include balloon payments.

B. Features Unique to PALs II

For the reasons discussed in each of
the subsections below, the Board is
proposing PALs II with certain features
different from PALs I. The Board
believes the different features in PALs II
will encourage additional FCUs to offer
PALs II loans as an alternative to
predatory payday loans. In addition,
these different features will help FCUs
meet the specific demands of certain
payday loan borrowers that may not be
met by PALs I and provide borrowers
with a safer, less expensive alternative
to traditional payday loans.

1. Loan Amount. The Board is
proposing to permit PALs II loans in
amounts up to $2,000, which is
significantly higher than PALs I loans.
Also, PALs Il would eliminate the
minimum loan amount that is part of
the PALs I program. The Board believes
a higher maximum and no minimum
loan amount will allow FCUs to better
meet the demands of payday loan
borrowers. Further, a higher loan
amount may allow some borrowers to
consolidate high-priced, traditional
payday loans into one less expensive,
consumer friendly PALs II loan.

2. Loan Term. Corresponding to the
increase in permissible loan amount, the
Board is proposing a maximum loan
term of 12 months. This differs from the
six-month maximum loan term for PALs
I, and is directly correlated to the
requirement that FCUs amortize PALs
loans and the proposed higher PALs II
loan limit. PALs IT loans would retain
the PALs I minimum term of one month
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to ensure borrowers have sufficient time
to repay their loans and are not
subjected to the typical two-week
repayment period imposed by most
traditional payday lenders. The Board
notes that FCUs would be free to choose
an appropriate loan term, provided the
loan fully amortizes, but encourages
FCUs to select loan terms that are in the
best financial interests of borrowers.

3. Membership Requirement. The
Board is proposing to impose no
minimum length of membership
requirement for a PALs II loan.
Conversely, under PALs I, an FCU must
set a minimum length of membership
requirement of at least one month before
lending to a borrower. The Board
included the membership requirement
in PALs I as a safety measure for FCUs.
As noted in the final PALs I rule, the
Board believed a minimum membership
requirement of one month would build
a meaningful relationship between the
borrower and the FCU and help reduce
the chance of a borrower defaulting on
a PALs I loan.® While the Board still
encourages FCUs to consider a
minimum membership requirement, the
Board wants to provide FCUs with
maximum flexibility to reach as many
potential borrowers as possible in a safe
and sound manner. Accordingly, PALs
II does not impose a minimum length of
membership requirement. Allowing
FCUs to make loans without a minimum
length of membership requirement will
permit FCUs to assess their own risk
tolerances and make loans to payday
loan borrowers who need access to
funds immediately and would otherwise
turn to traditional payday lenders to
meet that need. The Board reminds
FCUs, however, that all borrowers must
be members of the credit union,
regardless of a length of membership
requirement.

4. Number of Loans. The Board
proposes no requirement in PALs II
limiting an FCU to making only three
PALs loans to a member in a rolling six-
month period. This limitation is
applicable to PALs I loans and permits
FCUs to make one loan at a time to a
particular borrower and no more than
three in any rolling six-month period to
that borrower. The Board proposes to
remove the rolling six-month
requirement for PALs II to provide
maximum flexibility to FCUs to help
meet the demand of borrowers in a safe
and sound manner. Under this proposal,
FCUs would still only be permitted to
make one loan at a time to any one
borrower, but would be able to make
additional loans to that borrower with
no time restrictions provided there is

975 FR 58285, 58288 (Sept. 24, 2010).

only one loan outstanding at a time to
that borrower. The Board believes this
will better enable FCUs to meet the
demands of those borrowers who take
out very small loans, repay them
rapidly, and need additional loans
within a six-month period.

The Board is proposing to create a
new subsection in § 701.21(c)(7) that
will contain the regulatory text for PALs
II. The Board notes that the best
practices and guidance that is
applicable to the current PALs rule will
also apply to PALs IL

C. Compliance With the CFPB’s Payday,
Vehicle Title, and Certain High-Cost
Installment Loans Rule (Payday Loan
Rule)

On November 17, 2017, the CFPB
passed its Payday Loan Rule, which,
among other things, establishes
consumer protections for certain credit
products and deems certain practices to
be abusive and unfair.1° These abusive
and unfair practices include: (1) Failing
to reasonably determine that consumers
have the ability to repay a loan
according to its terms; and (2)
attempting to withdraw payments from
a consumer’s account after two
consecutive payments attempts have
failed. The Payday Loan Rule also
includes registration and record
retention requirements.

The Payday Loan Rule provides a
““safe harbor” for any loan that is made
by an FCU in compliance with all of the
requirements in 12 CFR 701.21(c)(7)(iii),
thereby fully exempting those loans
from compliance with the Payday Loan
Rule.1* The Board strongly supported
the safe harbor for PAL loans made by
FCUs and applauds the CFPB for
recognizing that PALs loans made in
conformity with 12 CFR 701.21(c)(7)(iii)
of the NCUA'’s regulations are a
responsible, safe, and non-abusive
alternative to most traditional payday
loans. Accordingly, so that FCUs may
continue to avail themselves of the safe
harbor from the Payday Loan Rule, the
Board will maintain the current PALs
rule unchanged, as PALs I.

To provide additional flexibility to
FCUs, however, the Board is proposing
PALs II as an additional option to serve
members’ needs in the payday lending
space. The Board recognizes that PALs
IT loans will not qualify for the safe
harbor from the CFPB’s Payday Loan
Rule. However, in the Payday Loan
Rule, the CFPB also provided a partial
exemption for “‘alternative loans.” The
CFPB defines “alternative loans” as
those loans that meet all of the

1082 FR 54472 (Nov. 17, 2017).
11]d. at 54548.

requirements of the NCUA’s current
PALs rule, except that lenders are not
required to have a minimum
membership requirement or a limit on
the number of loans they can provide to
any one borrower in a six-month period.

While PALs II loans, therefore, will
not qualify for the safe harbor, these
loans can qualify for the alternative
loans exemption under particular
conditions. Specifically, to qualify as an
“alternative loan” a PALs II loan must
meet all of the requirements of PALs I,
except FCUs are not required to have a
minimum membership requirement or a
restriction on the number of loans
provided to a borrower in a six-month
period. The Board believes this
proposed change will provide FCUs
with additional flexibilities while
retaining a partial exemption from the
CFPB’s Payday Loan Rule.

In addition, the Board is also
proposing to authorize additional
flexibility in PALs II by raising the
maximum amount of a permissible loan
to $2,000 and increasing the maximum
maturity to 12 months. PALs IT loans
that utilize these additional flexibilities,
however, will not qualify for either the
safe harbor or the exemption for
“alternative loans.” The Board believes
these additional flexibilities will allow
an FCU to make a business decision in
crafting a PALs program that takes into
account the needs of its members and its
ability to comply with the CFPB’s
Payday Loan Rule.

III. Request for Comment—Additional
Alternatives

While the terms of PALs II in this
proposal would provide FCUs with
additional flexibility to meet the
demands of borrowers, the Board is
considering issuing an additional
alternative PALs rule in the future.
Before proposing any additional
alternatives, however, the Board
requests comment on the need and
demand for additional alternatives.

Specifically, the Board s requests
comment on whether to include some or
all of the features of PALs IT in PALs I.
This option would make PALs I more
flexible, but also would eliminate FCUs’
safe harbor from the CFPB’s Payday
Loan Rule.

Also, the Board is considering
creating an additional kind of PALs
rule, defined as PALs III, which would
be even more flexible than PALs II.
Before proposing PALs III, however, the
Board requests comment on whether
there is demand for such a product, as
well as what features and loan
structures could be included in PALs III.
The Board notes, however, that along
with the flexibility of additional features



25586

Federal Register/Vol. 83, No. 107/Monday, June 4, 2018/Proposed Rules

in PALs III, FCUs would be subject to
all aspects of the CFPB’s Payday Loan
Rule.

The Board poses the specific
questions below for comment, but
invites stakeholders to provide input of
any kind on any aspect of a potential
PALs IIT rule.

1. Should the Board propose a third
alternative PALs rule and why?

2. Should the Board set the
permissible interest rate for PALs III
loans above that permitted for other
PALs loans? If so, why and what legal
justification supports a higher interest
rate?

3. Should the Board increase in PALs
IIT the maximum amount an FCU can
charge for an application fee above that
permitted for other PALs loans?

4. Should the Board allow FCUs to
make more than one kind of PALs loan
at a time to a borrower?

5. Should the Board set in PALs III the
limit on the aggregate dollar amount of
loans made above that permitted for
other PALs loans?

6. Should the Board eliminate for
PALs III the requirement that FCUs
implement appropriate underwriting
guidelines?

7. Should the Board set for PALs III
the maximum loan amount above that
permitted for other PALs loans?

8. Should the maturities for PALs III
loans be longer than those permitted for
other PALs loans?

9. Should the Board permit PALs III
to include an open-end loan product?

a. If the Board permits an open-end
product,'2 should the Board allow FCUs
to charge participation fees, provided
the fees are not considered a finance
charge under Regulation Z7 13

b. If the Board permits participation
fees on an open-end PALSs product,
should the Board set a maximum cap on
that fee, and, if so, what should the
maximum amount be?

10. Should the Board require FCUs to
conduct an ability to repay
determination in PALs III similar to that
required by the CFPB’s Payday Loan
Rule?

11. Should the Board prohibit FCUs
from charging overdraft fees for PALs
loan payments drawn against a
member’s account?

IV. Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires the NCUA to prepare an
analysis to describe any significant
economic impact a rule may have on a

1212 CFR 1026.2(a)(20).
131d. at § 1026.4.

substantial number of small credit
unions (those under $100 million in
assets). This proposal would provide a
limited number of FCUs making PALs
loans with additional flexibility to make
such loans. The rule will not have a
significant economic impact on a
substantial number of small credit
unions, and, therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501, et seq.) (PRA), the
NCUA may not conduct or sponsor, and
the respondent is not required to
respond to, an information collection
unless it displays a currently valid
Office of Management and Budget
(OMB) control number. For purposes of
the PRA, an information collection may
take the form of a reporting,
recordkeeping, or a third-party
disclosure requirement, referred to as a
paperwork burden. The information
collection requirements of § 701.21 of
NCUA'’s regulations are assigned OMB
control number 3133-0092 and this
proposed rule would not impose any
new burden.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles, the
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. The proposed rule would not
have substantial direct effects on the
states, on the connection between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. The NCUA has
determined that this proposed rule does
not constitute a policy that has
federalism implications for purposes of
the executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that this
proposed rule would not affect family
well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act, 1999,
Public Law 105-277, 112 Stat. 2681
(1998).

List of Subjects in 12 CFR Part 701

Credit unions, Federal credit unions.

By the National Credit Union
Administration Board on May 24, 2018.
Gerard Poliquin,

Secretary of the Board.

For the reasons discussed above, the
National Credit Union Administration
proposes to amend 12 CFR part 701 as
set forth below:

PART 701—ORGANIZATION AND
OPERATIONS OF FEDERAL CREDIT
UNIONS

m 1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 766, 1767, 1782,
1784, 1787, 1789. Section 701.6 is also
authorized by 15 U.S.C. 3717. Section 701.31
is also authorized by 15 U.S.C. 1601 et seq.;
42 U.S.C. 1981 and 3601-3610. Section
701.35 is also authorized by 42 U.S.C. 4311—
4312.

m 2. Amend § 701.21 by

m a. Redesignating paragraphs
(c)(7)(iii)(A)(4)(A) and (B) as
(c)(7)(iii)(A)(4)(i) and (ii) respectively.

m b. Revising the header to paragraph
(c)(7)(iii), paragraphs (c)(7)(iii)(A)(8) and
(c)(7)(iii)(B) and adding paragraph
(c)(7)(iv) to read as follows:

§701.21 Loans to members and lines of
credit to members
* * * * *

(C) * *x %

7***

(iii) Payday alternative loans I (PALs
I).

*] * * * *

(A] * Kk %

(8) The Federal credit union includes,
in its written lending policies, a limit on
the aggregate dollar amount of PALs I
and PALs II loans made under this
section of a maximum of 20% of net
worth and implements appropriate
underwriting guidelines to minimize
risk; for example, requiring a borrower
to verify employment by producing at
least two recent pay stubs.

(B) PALs I Loan Program guidance
and best practices. In developing a
successful PALs I loan program, a
Federal credit union should consider
how the program will help benefit a
member’s financial well-being while
considering the higher degree of risk
associated with this type of lending. The
guidance and best practices are
intended to help Federal credit unions
minimize risk and develop a successful
program, but are not an exhaustive
checklist and do not guarantee a
successful program with a low degree of
risk.

(1) Program features. Several features
that may increase the success of a PALs
I loan program and enhance member
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benefit include adding a savings
component, financial education,
reporting of members’ payment of PALs
I loans to credit bureaus, or electronic
loan transactions as part of a PALs I
program. In addition, although a Federal
credit union cannot require members to
authorize a payroll deduction, a Federal
credit union should encourage or
incentivize members to utilize payroll
deduction.

(2) Underwriting. Federal credit
unions need to develop minimum
underwriting standards that account for
a member’s need for quickly available
funds, while adhering to principles of
responsible lending. Underwriting
standards should address required
documentation for proof of employment
or income, including at least two recent
paycheck stubs. Federal credit unions
should be able to use a borrower’s proof
of recurring income as the key criterion
in developing standards for maturity
lengths and loan amounts so a borrower
can manage repayment of the loan. For
members with established accounts,
Federal credit unions should only need
to review a member’s account records
and proof of recurring income or
employment.

(3) Risk avoidance. Federal credit
unions need to consider risk avoidance
strategies, including: Requiring
members to participate in direct deposit
and conducting a thorough evaluation of
the Federal credit union’s resources and
ability to engage in a PALs I loan
program.

(iv)(A) Payday alternative loans I
(PALs II). Notwithstanding the
provisions in paragraph (c)(7)(ii) of this
section, a Federal credit union may
charge an interest rate of 1000 basis
points above the maximum interest rate
as established by the Board, provided
the Federal credit union is making a
closed-end loan in accordance with the
following conditions:

(1) The principal of the loan is not
more than $2,000;

(2) The loan has a minimum maturity
term of one month and a maximum
maturity term of twelve months;

(3) The Federal credit union does not
make more than one PALs loan at a time
to a borrower;

(4) The Federal credit union must not
roll-over any PALs II loan;

(1) The prohibition against roll-overs
does not apply to an extension of the
loan term within the maximum loan
terms in paragraph (c)(7)(iv)(2)()(1)(ii)
provided the Federal credit union does
not charge any additional fees or extend
any new credit.

(i1) [Reserved]

(5) The Federal credit union fully
amortizes the loan;

(6) The Federal credit union charges
an application fee to all members
applying for a new loan that reflects the
actual costs associated with processing
the application, but in no case may the
application fee exceed $20; and

(7) The Federal credit union includes,
in its written lending policies, a limit on
the aggregate dollar amount of PALs I
and PALs II loans made under this
section of a maximum of 20% of net
worth and implements appropriate
underwriting guidelines to minimize
risk; for example, requiring a borrower
to verify employment by producing at
least two recent pay stubs.

(B) PALs II Loan Program guidance
and best practices. The PALs II loan
program guidance and best practices are
the same as those outlined for PALs I in
paragraph (c)(7)(iii)(B) of this section.
[FR Doc. 2018-11591 Filed 6-1-18; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0493; Product
Identifier 2017-NM-141-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Defense and Space S.A. (Formerly
Known as Construcciones
Aeronauticas, S.A.) Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Airbus Defense and Space S.A. Model
CN-235, CN-235-100, CN—235-200,
CN-235-300, and C-295 airplanes. This
proposed AD was prompted by reports
that cracks were found on the door
mechanism actuator shaft assemblies of
the nose landing gear (NLG). This
proposed AD would require repetitive
inspections of the NLG door mechanism
actuator shaft assemblies having certain
part numbers, and corrective actions if
necessary. This proposed AD would
also provide an optional terminating
action for the repetitive inspections for
Model CN-235, CN-235-100, CN-235—
200, and CN-235-300 airplanes. We are
proposing this AD to address the unsafe
condition on these products.

DATES: We must receive comments on
this proposed AD by July 19, 2018.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR

11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Airbus Defense and
Space Services/Engineering Support,
Avenida de Aragdén 404, 28022 Madrid,
Spain; telephone +34 91 585 55 84; fax
+34 91 585 31 27; email
MTA.TechnicalService@airbus.com.
You may view this referenced service
information at the FAA, Transport
Standards Branch, 2200 South 216th St.,
Des Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0493; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, International Section,
Transport Standards Branch, FAA, 2200
South 216th St., Des Moines, WA 98198;
telephone and fax 206-231-3220.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2018-0493; Product Identifier 2017—-
NM-141-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM based
on those comments.
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We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2017-0181,
dated September 18, 2017 (referred to
after this as the Mandatory Continuing
Airworthiness Information, or “the
MCATI”), to correct an unsafe condition
for all Airbus Defense and Space S.A.
Model CN-235, CN-235-100, CN-235—
200, CN-235-300, and C-295 airplanes
The MCAI states:

Cracks were reportedly found on nose
landing gear (NLG) door actuator shaft
assemblies on CN-235 aeroplanes. The
subsequent design review determined that
combined or multiple rupture of the affected
shaft assembly could occur, without this
being signalised to the flight crew.

This condition, if not detected and
corrected, could lead to an in-flight NLG door
opening, possibly resulting in detachment of
the affected door, with consequent damage
to, or reduced control of, the aeroplane and
injury to persons on the ground.

To address this unsafe condition, Airbus
Defence & Space (D&S) issued Alert

Operators Transmissions AOT-CN235-32—
0001 Revision (Rev.) 2 and AOT-C295-32—
0001 Rev. 2 to provide inspection
instructions.

For the reasons described above, this
[EASA] AD requires repetitive detailed (DET)
or special detailed [rototest] inspections of
the NLG door actuator shaft assembly, as
applicable, and, depending on findings,
corrective actions [including replacement of
any cracked component, or cracked NLG
door mechanism actuator shaft assembly
with a serviceable part]. This [EASA] AD also
introduces a modification for CN-235
aeroplanes as (optional) terminating action
for the repetitive inspections as required by
this [EASA] AD.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0493.

Related Service Information Under 1
CFR Part 51

Airbus Defence and Space has issued
Alert Operators Transmission (AOT)
AQOT-CN235-32—-0001, Revision 2,
dated October 26, 2016; and AOT AOT-
C295-32—-0001, Revision 2, dated
October 26, 2016. This service
information describes procedures for
inspections for cracking of the door
mechanism actuator shaft assemblies of
the NLG, and corrective actions. These
documents are distinct since they apply
to different airplane models.

ESTIMATED COSTS

Airbus Defence and Space has also
issued Service Bulletin 235-32—-0031C,
dated September 22, 2016. This service
information describes procedures for
modification of the NLG door latching
mechanism.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs.

Costs of Compliance
We estimate that this proposed AD
affects 14 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspections .........ccceeenen 21 work-hours x $85 per hour = $1,785 per in- | $0 ................. $1,785 per inspection $24,990 per inspection
spection cycle. cycle. cycle.
OPTIONAL TERMINATING ACTION
Action Labor cost Parts cost Cost per
product
Modification for Model CN—-235 air- | 10 work-hours x $85 per hour = $850 ........cccccvvveieereeieeneeieseeeesee e $33,626 $34,476
planes.

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
proposed inspections. We have no way

ON-CONDITION COSTS

of determining the number of aircraft
that might need these replacements:

. Cost per
Action Labor cost Parts cost product
Replacement ........cccoceeeiiiiiienieennen. 14 work-hours x $85 per hour = $1,190 ........cccoeveviiieiiececeee e, $18,720 $19,910

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of

the FAA Administrator. ‘“‘Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
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promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus Defense and Space S.A. (Formerly
Known as Construcciones Aeronauticas,
S.A.): Docket No. FAA-2018-0493;
Product Identifier 2017-NM-141-AD.

(a) Comments Due Date

We must receive comments by July 19,
2018.

(b) Affected ADs

None.
(c) Applicability

This AD applies to the Airbus Defense and
Space S.A. airplanes identified in paragraphs
(c)(1) and (c)(2) of this AD, certificated in any
category, all manufacturer serial numbers.

(1) Model CN-235, CN-235-100, CN-235—
200, and CN-235-300 airplanes.

(2) Model C-295 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 52, Doors.

(e) Reason

This AD was prompted by reports that
cracks were found on the door mechanism
actuator shaft assemblies of the nose landing
gear (NLG). We are issuing this AD to address
such cracking, which could lead to an in-
flight NLG door opening and possibly result
in detachment of the affected door, and
consequent damage to, or reduced control of
the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definition of Affected NLG Door
Mechanism Actuator Shaft Assembly

For the purpose of this AD, an affected
NLG door mechanism actuator shaft
assembly has part number (P/N) 35-42311—
00 or P/N 95-42315-00, depending on
airplane model.

(h) Detailed and Rototest Inspections

(1) For any affected NLG door mechanism
actuator shaft assembly: Before exceeding
600 flight hours accumulated by any NLG
door mechanism lever or cam since new, or
within 60 flight hours after the effective date
of this AD, whichever occurs later, on the
NLG door mechanism actuator shaft
assembly with the NLG actuator shaft
installed, do a detailed inspection for
cracking of all installed NLG door
mechanism levers and cams, in accordance
with the instructions in Airbus Defence and
Space Alert Operators Transmission (AOT)
AOT-CN235-32—0001, Revision 2, dated
October 26, 2016; or AOT AOT-C295-32—
0001, Revision 2, dated October 26, 2016; as
applicable. Repeat the inspection thereafter
at intervals not to exceed those specified in
figure 1 to paragraph (h)(1) of this AD,
depending on the findings or corrective
actions completed, as specified in paragraphs
(i)(1) and (i)(2) of this AD, after the previous
inspection.

FIGURE 1 TO PARAGRAPH (H)(1) OF

THIS AD—REPETITIVE INSPECTION

INTERVALS

Findings/corrective action

completed Interval
(after the previous inspection)
NLG door vibration observed | 150 flight
(during previous flights) ......... hours.
No findings .......cccoeriiiiiennen. 300 flight
hours.

Damaged components re- 300 flight

placed. hours.
NLG door actuator shaft as- | 600 flight

sembly replaced by new hours.

assembly.

(2) For any affected NLG door mechanism
actuator shaft assembly: Before exceeding
1,800 flight hours accumulated by the NLG
door shaft of the NLG door mechanism
actuator shaft assembly since new, or within
60 flight hours after the effective date of this
AD, whichever occurs later, do a rototest or
detailed inspection of the NLG door actuator
shaft, in accordance with the instructions in
Airbus Defence and Space AOT AOT-
CN235-32-0001, Revision 2, dated October
26, 2016; or AOT AOT-C295-32-0001,
Revision 2, dated October 26, 2016; as
applicable. Repeat the rototest or detailed
inspection thereafter at intervals not to
exceed those specified in figure 2 to
paragraph (h)(2) of this AD, depending on the
inspection method used during the most
recent inspection.

FIGURE 2 TO PARAGRAPH (H)(2) OF

THIS AD—REPETITIVE INSPECTION
INTERVALS
Inspection method Interval

Rototest
Detailed

900 flight hours.
600 flight hours.

(i) Corrective Actions

(1) During any detailed inspection required
by paragraph (h)(1) of this AD, if any crack
with a length of 18 millimeters (mm) (0.709
inches) or more is found, or if there is more
than one crack with a length of less than 18
mm (0.709 inch) found, before further flight,
replace the cracked component, or replace
the NLG door mechanism actuator shaft
assembly with a serviceable part, in
accordance with the instructions of Airbus
Defence and Space AOT AOT-CN235-32—
0001, Revision 2, dated October 26, 2016; or
AOT AOT-C295-32—-0001, Revision 2, dated
October 26, 2016; as applicable.

(2) During any detailed inspection required
by paragraph (h)(1) of this AD, if a single
crack with a length of less than 18 mm (0.709
inch) is found, within 5 flight cycles after the
detailed inspection when the crack was
found, replace any cracked component, or
replace the NLG door mechanism actuator
shaft assembly with a serviceable part, in
accordance with the instructions of Airbus
Defence and Space AOT AOT-CN235-32—
0001, Revision 2, dated October 26, 2016; or
AOT AOT-C295-32—-0001, Revision 2, dated
October 26, 2016; as applicable.
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(3) During any detailed or rototest
inspection required by paragraph (h)(2) of
this AD, if any crack is found, before further
flight, replace the NLG door mechanism
actuator shaft with a serviceable part, in
accordance with the instructions of Airbus
Defence and Space AOT AOT-CN235-32—
0001, Revision 2, dated October 26, 2016; or
AOT AOT-C295-32-0001, Revision 2, dated
October 26, 2016; as applicable.

(j) Replacement not Terminating Action

Accomplishment of any corrective action
on an airplane, as required by paragraph
(1)(1), (1)(2), or (i)(3) of this AD, as applicable,
is not terminating action for the repetitive
detailed or rototest inspections required by
paragraphs (h)(1) and (h)(2) of this AD, for
that airplane.

(k) Optional Terminating Action

For Model CN-235, CN-235-100, CN-235—
200, and CN-235-300 airplanes:
Modification of the NLG door latching
mechanism, in accordance with the
Accomplishment Instructions of Airbus
Defence and Space Service Bulletin SB—235—
32-0031C, dated September 22, 2016, is
terminating action for the repetitive
inspections required by paragraphs (h)(1) and
(h)(2) of this AD, for that airplane.

(1) Parts Installation Limitation

As of the effective date of this AD,
installation of an NLG door mechanism
actuator shaft assembly having P/N 35—
42311-00 or P/N 95-42315-00, or any of its
components, is allowed, provided that the
part is new; or provided that the assembly or
the components, as applicable, has passed an
inspection; in accordance with the
instructions of Airbus Space and Defence
AOT AOT-CN235-32-0001, Revision 2,
dated October 26, 2016; or AOT AOT-C295—
32—0001, Revision 2, dated October 26, 2016;
as applicable.

(m) Reporting Not Required

Although Airbus Space and Defence AOT
AOT-CN235-32-0001, Revision 2, dated
October 26, 2016; and AOT AOT-C295-32—
0001, Revision 2, dated October 26, 2016;
both specify to submit certain information to
the manufacturer, this AD does not include
that requirement.

(n) Credit for Previous Actions

This paragraph provides credit for the
initial inspection required by paragraph
(h)(1) and (h)(2) of this AD, and the
corrective actions required by paragraphs
(i)(1), ()(2), and (i)(3) of this AD, if those
actions were performed before the effective
date of this AD using the applicable service
information identified in paragraphs (n)(1)
through (n)(4) of this AD.

(1) Airbus Space and Defence AOT AOT-
CN235-32-0001, dated September 29, 2015.

(2) Airbus Space and Defence AOT AOT-
CN235-32-0001, Revision 1, dated February
19, 2016.

(3) Airbus Space and Defence AOT AOT—
C295-32-0001, dated September 29, 2015.

(4) Airbus Space and Defence AOT AOT—
C295-32-0001, Revision 1, dated February
19, 2016.

(o) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (p)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or the
European Aviation Safety Agency (EASA); or
Airbus Space and Defense’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(p) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA AD
2017-0181, dated September 18, 2017, for
related information. This MCAI may be
found in the AD docket on the internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2018-0493.

(2) For more information about this AD,
contact Shahram Daneshmandi, Aerospace
Engineer, International Section, Transport
Standards Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3220.

(3) For service information identified in
this AD, contact Airbus Defense and Space
Services/Engineering Support, Avenida de
Aragdn 404, 28022 Madrid, Spain; telephone
+34 91 585 55 84; fax +34 91 585 31 27; email
MTA.TechnicalService@airbus.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Issued in Des Moines, Washington, on May
23, 2018.
James Cashdollar,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-11699 Filed 6—1-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2018-0497; Product
Identifier 2017-NM-140-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Airbus Model A300 B4-603, B4-620,
and B4-622 airplanes; Model A300 F4—
605R airplanes; Model A300 C4—605R
Variant F airplanes; and Model A300
B4-600R series airplanes. This proposed
AD was prompted by reports of cracking
on the frame (FR) 47 angle fitting. This
proposed AD would require, depending
on airplane configuration, a
modification of certain angle fitting
attachment holes, repetitive inspections
for cracking of certain holes of the
internal lower angle fitting web, certain
holes of the internal lower angle fitting
horizontal splicing, the aft bottom
panel, and the FR47/Rib 1 junction area,
and related investigative and corrective
actions if necessary. We are proposing
this AD to address the unsafe condition
on these products.

DATES: We must receive comments on
this proposed AD by July 19, 2018.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Airbus SAS,
Airworthiness Office—EAW, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
internet http://www.airbus.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
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South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0497; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206—-231-3225.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2018-0497; Product Identifier 2017—-
NM-140-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM based
on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2017-0210,
dated October 24, 2017 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘““the
MCAI”), to correct an unsafe condition
for certain Airbus Model A300 B4—-603,
B4-620, and B4—-622 airplanes; Model
A300 F4-605R airplanes; Model A300
C4-605R Variant F airplanes; and Model
A300 B4-600R series airplanes. The
MCALI states:

Prompted by cracks found on the Frame
(FR) 47 angle fitting, Airbus issued SB

[Service Bulletin] A300-57-6049, SB A300—
57—6050, and SB A300-57—-6086.

These cracks, if not detected and corrected,
could affect the structural integrity of the
centre wing box (CWB) of the aeroplane.

Consequently, DGAC [Direction Générale
de I’Aviation Civile] France published AD
94-241-170, AD 1999-147-279, AD 2000—
533-328 and AD F-2004-159 (EASA
approval 2004-9779), each AD superseding
the previous one, to require repetitive high
frequency eddy current (HFEC) rotating
probe inspections of the FR47 internal lower
angle fitting.

After DGAC France AD F—2004-159 was
issued, cracks were reportedly found on the
horizontal flange of FR47 internal corner
angle fitting during accomplishment of
routine maintenance structural inspection
and modification in accordance with the
instructions of Airbus SB A300-57-6050.
Prompted by these findings, Airbus reviewed
and amended the inspection programme for
the internal lower angle fitting flange
(horizontal face).

Consequently, EASA issued AD 2012-0092
[which corresponds to FAA AD 2014-20-18,
Amendment 39-17991 (79 FR 65879,
November 6, 2014) (“AD 2014-20-18")],
retaining the requirements of DGAC France
AD F-2004-159, which was superseded, and
requiring additional repetitive inspections of
the CWB lower panel through the ultrasonic
method and, depending on findings, re-
installation of removed fasteners in transition
fit instead of interface.

In addition, DGAC France had previously
issued AD F-2005-124 (EASA approval
2005—6071) to require the same inspections
for A300 F4-608ST aeroplanes, in
accordance with Airbus SB A300-57-9001
and SB A300-57-9002.

Following the discovery of numerous
cracks during the accomplishment of SB
A300-57-6049 and SB A300-57-6089
inspections, Airbus developed in a first step
a new (recommended) modification (Airbus
SB A300-57-6113) and defined, for post-mod
aeroplanes, new inspections, and published
SB A300-57-6119, which included new
inspection methods (ultrasonic/radiographic)
with new inspection thresholds and
intervals.

Consequently, EASA issued AD 2016—
0198, retaining the requirements of EASA AD
2012-0092, which was superseded, to require
repetitive inspections for post-SB A300-57—
6113 aeroplanes.

Since EASA AD 2016-0198 was issued,
Airbus revised in a second step the
inspection programme for A300-600 pre-SB
57—-6113 and A300-600ST aeroplanes,
reducing inspection thresholds and intervals.
At this opportunity, the existing ultrasonic
inspection for A300-600 aeroplanes has been
added for A300-600ST aeroplanes.

For the reasons described above, this new
[EASA] AD retains the requirements of EASA
AD 20160198 for A300—600 aeroplanes and
of DGAC France AD F-2005-124 for A300—
600ST aeroplanes, which are both
superseded, and requires [modification
through cold expansion of certain angle
fitting attachment holes and] repetitive
inspections [for cracking of certain holes of
the internal lower angle fitting web, certain

holes of the internal lower angle fitting
horizontal splicing, the aft bottom panel, and
the FR47/Rib 1 junction area, and applicable
related investigative and corrective actions]
with new compliance times and intervals.
This [EASA] AD is applicable to both A300-
600 and A300-600ST aeroplanes * * *.

Related investigative actions include a
rotating probe inspection for cracking.
Corrective actions include replacing
damaged fasteners, reaming and drilling
holes, installing the next nominal
fastener for oversized bore holes, and
repairing cracks. You may examine the
MCAI in the AD docket on the internet
at http://www.regulations.gov by
searching for and locating Docket No.
FAA-2018-0497.

Relationship Between Proposed AD and
AD 2014-20-18

This NPRM would not supersede AD
2014-20-18. Rather, we have
determined that a stand-alone AD
would be more appropriate to address
the changes in the MCAI. This NPRM
would require depending on airplane
configuration, a modification of certain
angle fitting attachment holes,
inspections for cracking of certain holes
of the internal lower angle fitting web,
certain holes of the internal lower angle
fitting horizontal splicing, the aft bottom
panel, and the FR47/Rib 1 junction area.
Accomplishment of the proposed
modification and initial inspections
would then terminate all of the
requirements of AD 2014-20-18.

Related Service Information Under 1
CFR Part 51

Airbus has issued the following
service information.

e Service Bulletin A300-57-6049,
Revision 8, dated July 4, 2017. This
service information describes
procedures for HFEC rotating probe
inspections for cracking of certain holes
of the internal lower angle fitting web.

e Service Bulletin A300-57-6086,
Revision 6, dated July 4, 2017. This
service information describes
procedures for HFEC rotating probe
inspections for cracking of certain holes
in the internal lower angle fitting
horizontal splicing (left-hand and right-
hand sides) and for ultrasonic
inspections for cracking of the aft
bottom panel.

¢ Service Bulletin A300-57-6119,
Revision 00, dated April 25, 2016. This
service information describes
procedures for ultrasonic and
radiographic inspections for cracking of
the FR47/Rib 1 junction area.

This service information is reasonably
available because the interested parties
have access to it through their normal
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course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our

bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or

develop on other products of the same
type design.

Costs of Compliance
We estimate that this proposed AD
affects 65 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Labor cost

Parts cost

Cost per product

Cost on U.S. operators

Up to 727 work-hours x $85 per hour = Up to $61,795

Up to $3,370 .........

Up to $65,165

Up to $4,235,725 per inspection cycle.

We estimate that it would take about
1 work-hour per product to comply with
the proposed reporting requirement in
this proposed AD. The average labor
rate is $85 per hour. Based on these
figures, we estimate the cost of reporting
the inspection results on U.S. operators
to be $5,525, or $85 per product.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB control number. The control
number for the collection of information
required by this NPRM is 2120-0056.
The paperwork cost associated with this
NPRM has been detailed in the Costs of
Compliance section of this document
and includes time for reviewing
instructions, as well as completing and
reviewing the collection of information.
Therefore, all reporting associated with
this NPRM is mandatory. Comments
concerning the accuracy of this burden
and suggestions for reducing the burden
should be directed to the FAA at 800
Independence Ave. SW, Washington,
DC 20591, ATTN: Information
Collection Clearance Officer, AES-200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:

General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA—-2018-0497; Product
Identifier 2017-NM-140—AD.

(a) Comments Due Date

We must receive comments by July 19,
2018.

(b) Affected ADs

This AD affects AD 2014—-20-18,
Amendment 39-17991 (79 FR 65879,
November 6, 2014) (“AD 2014-20-18").

(c) Applicability

This AD applies to Airbus Model A300 B4—
603, A300 B4-620, A300 B4-622, A300 B4—
605R, A300 B4-622R, A300 C4—605R Variant
F, and A300 F4-605R airplanes, certificated
in any category, all manufacturer serial
numbers, except airplanes on which Airbus
Modification 12171 or 12249 has been
embodied in production, or on which Airbus
Service Bulletin A300-57-6069 has been
embodied in service.

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wings.
(e) Reason

This AD was prompted by reports of
cracking on the frame (FR) 47 angle fitting.
We are issuing this AD to detect and correct
cracking of FR47 angle fitting, which could
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result in reduced structural integrity of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definitions

For the purposes of this AD, the definitions
in paragraphs (g)(1) through (g)(6) apply.

(1) Group 1 airplanes are those airplanes
on which Airbus Service Bulletin A300-57—
6113, Revision 00, dated April 25, 2016, has
not been incorporated as of the effective date
of this AD.

(2) Group 2 airplanes are those airplanes
on which Airbus Service Bulletin A300-57—
6113, Revision 00, dated April 25, 2016, has
been incorporated as of the effective date of
this AD.

(3) The average flight time (AFT) for the
inspection threshold is defined as the flight
hours (FH) divided by the flight cycles (FC),
counted from the first flight of the airplane.

(4) The AFT for the inspection interval is
defined as the FH divided by the FC, counted
from the date of the last inspection required
by paragraph (i), (j), (k), or (1) of this AD, as
applicable.

(5) For airplanes on which Airbus
modification 10155 has been embodied, the

thresholds for the inspections required by
paragraphs (i), (j), and (k) of this AD are
counted from the first flight of the airplane.

(6) For airplanes on which Airbus
modification 10155 has not been embodied,
the thresholds for the inspections required by
paragraphs (i), (j), and (k) of this AD are
counted since the date on which Airbus
Service Bulletin A300-57—-6050 was
embodied on the airplane.

(h) Modification

For all airplanes on which Airbus
modification 10155 has not been embodied:
Before exceeding 15,100 FC or 38,900 FH,
whichever occurs first after first flight of the
airplane; or within the “grace periods”
defined in paragraph 1.B.(4),
“Accomplishment Timescale,” of Airbus
Service Bulletin A300-57-6050, Revision 3,
dated May 31, 2001; whichever occurs later,
modify the angle fitting attachment holes of
the wing center box by cold expansion,
including doing a rotating probe inspection
for cracking, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A300-57-6050, Revision 3,
dated May 31, 2001. Where paragraph 1.B.(4),
“Accomplishment Timescale,” of Airbus
Service Bulletin A300-57-6050, Revision 3,
dated May 31, 2001, specifies “grace

periods” relative to the receipt of the service
bulletin, count the “grace periods” from
December 19, 2005 (the effective date of AD
2005-23-08). If any crack is found during
any inspection: Before further flight, repair
using a method approved by the Manager,
International Section, Transport Standards
Branch, FAA; or the European Aviation
Safety Agency (EASA); or Airbus’s EASA
Design Organization Approval (DOA). If
approved by the DOA, the approval must
include the DOA-authorized signature.

(i) Internal Lower Angle Fitting (Vertical
Face) Web Inspections

For Group 1 airplanes: Before exceeding
the applicable threshold specified in figure 1
to paragraph (i) of this AD, or within 12
months after the effective date of this AD,
whichever occurs later, do a high frequency
eddy current (HFEC) rotating probe
inspection for cracking of holes H, I, K, L, M,
N, U, V, W, X, and Y of the internal lower
angle fitting web (left-hand and right-hand
sides), in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A300-57—-6049, Revision 8,
dated July 4, 2017. Repeat the inspection
thereafter at intervals not to exceed those
specified in figure 1 to paragraph (i) of this
AD.

Figure 1 to paragraph (i) of this AD — Internal lower angle fitting (vertical face)

inspections

AFT

Compliance Time (FC or FH, whichever occurs first)

Thresholds (see paragraphs
(2)(5) and (g)(6) of this AD)

Intervals

Greater than 1.5

7,400 FC or 15,950 FH

4,350 FC or 9,450 FH

Equal to or less than 1.5

7,950 FC or 11,950 FH

4,700 FC or 7,100 FH

(j) Internal Lower Angle Fitting (Horizontal
Face) Inspections

For Group 1 airplanes: Before exceeding
the applicable threshold specified in figure 2
to paragraph (j) of this AD, or within 12
months after the effective date of this AD,

whichever occurs later, do an HFEC rotating
probe inspection for cracking of holes A, B,
G, D,E F,G,P,Q, S, and T (adjacent to hole
G) of the internal lower angle fitting
horizontal splicing (left-hand and right-hand
sides), in accordance with the

Accomplishment Instructions of Airbus
Service Bulletin A300-57-6086, Revision 6,
dated July 4, 2017. Repeat the inspection
thereafter at intervals not to exceed those
specified in figure 2 to paragraph (j) of this
AD.

Figure 2 to paragraph (j) of this AD — Internal lower angle fitting (horizontal face)

inspections

AFT

Compliance Time (FC or FH, whichever occurs first)

Thresholds (see paragraphs
(2)(5) and (g)(6) of this AD)

Intervals

Greater than 1.5

6,800 FC or 14,750 FH

6,300 FC or 13,650 FH

Equal to or less than 1.5

7,350 FC or 11,050 FH

6,800 FC or 10,250 FH
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(k) Aft Bottom Panel Inspections

For Group 1 airplanes: Before exceeding
the applicable thresholds specified in figure
3 to paragraph (k) of this AD, or within 12

months after the effective date of this AD,
whichever occurs later, do an ultrasonic
inspection for cracking of the aft bottom
panel, in accordance with the
Accomplishment Instructions of Airbus

Service Bulletin A300-57—-6086, Revision 6,
dated July 4, 2017. Repeat the inspection
thereafter at intervals not to exceed those
specified in figure 3 to paragraph (k) of this
AD.

Figure 3 to paragraph (K) of this AD — Aft bottom panel inspections

AFT

Compliance Time (FC or FH, whichever occurs first)

Thresholds (see paragraphs
(2)(5) and (g)(6) of this AD)

Intervals

Greater than 1.5

6,800 FC or 14,750 FH

1,400 FC or 3,050 FH

Equal to or less than 1.5

7,350 FC or 11,050 FH

1,500 FC or 2,250 FH

(1) FR47/Rib 1 Junction Area Inspections

For Group 2 airplanes: Before exceeding
the applicable thresholds specified in figure
4 to paragraph (1) of this AD, do ultrasonic
and radiographic inspections for cracking of

the FR47/Rib 1 junction area, in accordance
with the Accomplishment Instructions of
Airbus Service Bulletin A300-57-6119,
Revision 00, dated April 25, 2016. Repeat the
inspections thereafter at intervals not to
exceed those specified in figure 4 to

paragraph (1) of this AD. Count the threshold
compliance times from the date on which
Airbus Service Bulletin A300-57-6113,
Revision 00, dated April 25, 2016, was
embodied on the airplane.

Figure 4 to paragraph (1) of this AD — FR47/Rib 1 junction area inspections

AFT Area(s) Compliance time (FC or FH, whichever occurs
first)
Thresholds Intervals
Greater than | A 9,500 FC or 20,520 FH | 2,000 FC or 4,320 FH
‘l’fsequal  TBorC 7,700 FC or 16,690 FH | 6,100 FC or 13,170 FH
D 2,700 FC or 5,990 FH 1,800 FC or 3,930 FH
E 11,100 FC or 24,110 FH | 2,200 FC or 4,830 FH
Less than 1.5 | A 10,200 FC or 15,390 FH | 2,100 FC or 3,240 FH
BorC 8,300 FC or 12,520 FH | 6,500 FC or 9,880 FH
D 2,900 FC or 4,490 FH 1,900 FC or 2,900 FH
E 12,000 FC or 18,080 FH | 2,400 FC or 3,620 FH

(m) Related Investigative and Corrective
Actions

If, during any inspection required by
paragraph (i), (j), (k), or (1) of this AD, any
crack is found: Before further flight,
accomplish all applicable related
investigative and corrective actions in
accordance with the Accomplishment
Instructions of the service information
specified in paragraphs (m)(1) through (m)(3)
of this AD, as applicable. Where the service
information specified in paragraphs (m)(1)
through (m)(3) of this AD specifies to contact
Airbus for instructions, before further flight,
obtain instructions approved by the Manager,
International Section, Transport Standards

Branch, FAA; or EASA; or Airbus’s EASA
DOA and accomplish those instructions
accordingly. If approved by the DOA, the
approval must include the DOA-authorized
signature.

(1) If the inspection was done as specified
in paragraph (i) of this AD: Airbus Service
Bulletin A300-57—6049, Revision 8, dated
July 4, 2017.

(2) If the inspection was done as specified
in paragraph (j) or (k) of this AD: Airbus
Service Bulletin A300-57-6086, Revision 6,
dated July 4, 2017.

(3) If the inspection was done as specified
in paragraph (1) of this AD: Airbus Service

Bulletin A300-57—-6119, Revision 00, dated
April 25, 2016.

(n) Reporting

At the applicable time specified in
paragraph (n)(1) or (n)(2) of this AD: Report
the results of the inspections required by
paragraphs (i), (j), (k), and (1) of this AD to
Airbus Service Bulletin Reporting Online
Application on Airbus World (https://
wa3.airbus.com/), or submit the results to
Airbus in accordance with the instructions of
the applicable service information specified
in paragraphs (i), (j), (k), or (1) of this AD. The
report must include the inspection results, a
description of any discrepancies found, the
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airplane serial number, and the number of
flight cycles and flight hours on the airplane.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(o) Terminating Action for AD 2014-20-18

Accomplishment of the action required by
paragraph (h) of this AD and the initial
inspections required by paragraphs (i) and (j),
and (k) of this AD terminates all
requirements of AD 2014-20-18.

(p) Credit for Previous Actions

This paragraph provides credit for actions
specified in paragraph (h) of this AD, if those
actions were performed before December 19,
2005 (the effective date of AD 2005-23—-08),
using Airbus Service Bulletin A300-57-6050,
Revision 02, dated February 10, 2000.

(q) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (r)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or Airbus’s EASA DOA. If approved by the
DOA, the approval must include the DOA-
authorized signature.

(3) Paperwork Reduction Act Burden
Statement: A federal agency may not conduct
or sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 1 work-hour
per response, including the time for
reviewing instructions, completing and
reviewing the collection of information. All
responses to this collection of information
are mandatory. Comments concerning the
accuracy of this burden and suggestions for
reducing the burden should be directed to
the FAA at: 800 Independence Ave. SW,

Washington, DC 20591, Attn: Information
Collection Clearance Officer, AES—200.

(4) Required for Compliance (RC): Except
as required by paragraph (m) of this AD: If
any service information contains procedures
or tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOG, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(r) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA AD
2017-0210, dated October 24, 2017, for
related information. This MCAI may be
found in the AD docket on the internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2018-0497.

(2) For more information about this AD,
contact Dan Rodina, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3225.

(3) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAW, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-eas@
airbus.com; internet http://www.airbus.com.
You may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.

Issued in Des Moines, Washington, on May
23, 2018.
James Cashdollar,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-11822 Filed 6—1-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2018-0498; Product
Identifier 2018-NM-013-AD]

RIN 2120-AA64
Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain

Airbus Model A330-200 Freighter series
airplanes; Airbus Model A330-200
series airplanes; and Airbus Model
A330-300 series airplanes. This
proposed AD was prompted by reports
of Angle of Attack (AOA) blockages not
detected by upgraded flight control
primary computer (FCPC) software
standards. This proposed AD would
require upgrading certain FCPCs, which
would terminate a certain airplane flight
manual revision for certain airplanes.
We are proposing this AD to address the
unsafe condition on these products.
DATES: We must receive comments on
this proposed AD by July 19, 2018.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Airbus SAS,
Airworthiness Office—EAL, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
internet http://www.airbus.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0498; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206—-231-3229.
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SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2018-0498; Product Identifier 2018—
NM-013-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM based
on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2017—-0246R1, dated April 6,
2018 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or “the MCAI”’), to correct
an unsafe condition for certain Airbus
Model A330-200 Freighter series
airplanes; Airbus Model A330-200
series airplanes; and Airbus Model
A330-300 series airplanes. The MCAI
states:

In 2015, occurrences were reported of
multiple Angle of Attack (AOA) blockages.
Investigation results indicated the need for
AOA monitoring in order to better detect
cases of AOA blockage.

This condition, if not corrected, could,
under specific circumstances, lead to undue
activation of the Alpha protection, possibly
resulting in reduced control of the aeroplane.

To address this potential unsafe condition,
Airbus developed new FCPC software
standards for enhanced AOA monitoring and,
consequently, EASA issued AD 2015-0124

(later revised) [related FAA AD 2016-25-30,
Amendment 39-18756, (82 FR 1175, January
5,2017) (“AD 2016—25-30"")] to require these
software standard upgrades.

Since EASA AD 2015—-0124R3 was issued,
it was identified that, for some cases, AOA
blockages were not detected by those FCPC
software standards. Consequently, new FCPC
software standards, as specified in Table 1 of
this [EASA] AD, have been developed
(Airbus modification (mod) 206412, mod
206413 and mod 206414) to further improve
the detection of AOA blockage. Airbus issued
Service Bulletin (SB) A330-27-3222 and SB
A330-27-3223 to implement these mods on
in-service aeroplanes. Consequently, EASA
issued AD 2017-0246 to require a software
standard upgrade of the three FCPCs, either
by modification or replacement.

Since that [EASA] AD was issued, it was
determined that the Aircraft Flight Manual
(AFM) Emergency Procedure, as previously
required by EASA AD 2014-0267-E [related
to FAA AD 2014-25-52, Amendment 39—
18066,(80 FR 3161, January 22, 2015) (“AD
2014-25-52"")] can also be removed for other
AOA sensors and FCPC configurations. This
[EASA] AD revises paragraph (2) accordingly,
also introducing Table 2 for that purpose.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0498.

Related Service Information Under 1
CFR Part 51

Airbus has issued the following
service information:

e Service Bulletin A330-27-3222,
dated February 16, 2017.

¢ Service Bulletin A330-27-3223,
dated June 6, 2017.

This service information describes
procedures for upgrading (by
modification or replacement, as
applicable) certain FCPCs. These
documents are distinct since they apply
to different airplanes in different
configurations. This service information
is reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

ESTIMATED COSTS

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Related Rulemaking

AD 2014-25-52 applies to all Airbus
Model A330-200 Freighter, —200, and
—300 series airplanes and Model A340—
200, —-300, —500, and —600 series
airplanes. AD 2014-25-52 requires
revising the airplane flight manual to
advise the flightcrew of emergency
procedures for abnormal Alpha
Protection (Alpha Prot). For certain
airplanes, accomplishing the actions
specified in paragraph (h) of this
proposed AD would terminate the AFM
requirements of paragraph (g) of AD
2014-25-52.

AD 2016-25-30 applies to all Airbus
Model A330-200, —200 Freighter, and
—300 series airplanes; and Model A340-
200, —-300, —500, and —600 series
airplanes. AD 2016-25-30 requires new
FCPC software standards. For certain
airplanes, accomplishing the actions
specified in paragraph (h) of this
proposed AD would terminate the
requirements of paragraph (g) of AD
2016-25-30.

Costs of Compliance

We estimate that this proposed AD
affects 103 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Modification/replacement ........ 3 work-hours x $85 per hour = $255 .........ccccecvevieeieerenenen. $0 $255 $26,265

According to the manufacturer, some
or all of the costs of this proposed AD
may be covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all known
costs in our cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
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air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA-2018-0498; Product
Identifier 2018—-NM—-013—-AD.

(a) Comments Due Date

We must receive comments by July 19,
2018.

(b) Affected ADs

This AD affects AD 2014—25-52,
Amendment 39-18066 (80 FR 3161, January
22, 2015) (“AD 2014-25-52") and AD 2016~
25—-30, Amendment 39-18756, (82 FR 1175,
January 5, 2017) (“AD 2016-25-30").

(c) Applicability

This AD applies to the airplanes,
certificated in any category, identified in
paragraphs (c)(1), (c)(2), and (c)(3) of this AD;
all manufacturer serial numbers; equipped
with flight control primary computers
(FCPCs) having software standard P13/M22
(hardware 2K2), P14/M23 (hardware 2K1) or
M23 (hardware 2K0), or earlier standard.

(1) Airbus Model A330-223F and —243F
airplanes.

(2) Airbus Model A330-201, —202, —203,
—223, and —243 airplanes.

(3) Airbus Model A330-301, —302, =303,
—321,-322,-323, -341, —342, and —343
airplanes.

Note 1 to paragraph (c) of this AD: The
software standards specified in paragraph (c)
of this AD correspond, respectively, to part
number (P/N) LA2K2B100DG0000, P/N
LA2K1A100DF0000 and P/N
LA2K01500AF0000. All affected airplanes
should be equipped with this software, as
required by AD 2016-25-30.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight Controls.

(e) Reason

This AD was prompted by reports of Angle
of Attack (AOA) blockages not detected by
upgraded FCPC software standards. We are
issuing this AD to prevent Alpha protection
activation due to blocked AOA probes, which
could result in reduced controllability of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definition of Groups

Group 1 airplanes are those in pre-mod
206412, pre-mod 206413, or pre-mod 206414
configuration, as applicable. Group 2
airplanes are those in post-mod (206412,
206413, or 206414, as applicable)
configuration.

(h) Upgrade Flight Control Primary
Computer Software

For Group 1 airplanes: Within 12 months
after the effective date of this AD: Upgrade
(by modification or replacement, as
applicable) the three FCPCs, as specified in
table 1 to paragraphs (h) and (k) of this AD,
in accordance with the Accomplishment
Instructions of the applicable service
information specified in table 1 to paragraphs
(h) and (k) of this AD.

Table 1 to paragraphs (h) and (k) of this AD — Software Standard Updates

Software Standard to be FCPC Hardware Applicable Service

Installed Standard Bulletin

P15/M24 2K2 Airbus Service Bulletin
A330-27-3222, dated
February 16, 2017

P16/M25 2K1 Airbus Service Bulletin
A330-27-3223, dated
June 6, 2017

M25 2KO0 Airbus Service Bulletin
A330-27-3223, dated
June 6, 2017
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(i) Terminating Action for Certain
Requirements of AD 2014-25-52

For airplanes with an AOA configuration
as identified in figure 1 to paragraph (i) of

this AD, or as identified in paragraph (m)(2)
of AD 2016-12-15, Amendment 39-18564
(81 FR 40160, June 21, 2016) (“AD 2016-12—
15”’), as applicable: Accomplishing the
upgrade required by paragraph (h) of this AD

terminates the requirements of paragraph (g)
of AD 2014-25-52, and the airplane flight
manual (AFM) procedure required by
paragraph (g) of AD 2014-25-52 may be
removed from the AFM.

Figure 1 to paragraph (i) of this AD — AOA Sensor Installation Configurations

AOA Sensor P/N — Captain | AOA Sensor P/N - AOA Sensor P/N -
First Officer Standby

C16291AB or C16291AA C16291AB or C16291AB, C16291AA,
C16291AA 0861ED or 0861ED2

Note: For AOA sensor P/N C16291AA, paragraph (j) of AD 2016-12-15 requires
detailed inspections and a functional heating test of that sensor.

(j) Terminating Action for Certain
Requirements of AD 2016-25-30

Accomplishment of the actions required by
paragraph (h) of this AD terminates the
requirements of paragraph (g) of AD 2016—
25-30 for that airplane.

(k) Parts Installation Prohibition

Installation of any software or hardware of
a version earlier than the one listed in table
1 to paragraphs (h) and (k) of this AD is
prohibited, as required by paragraphs (k)(1)
and (k)(2) of this AD, as applicable.

(1) For Group 1 airplanes: After
modification of an airplane as required by
paragraph (h) of this AD.

(2) For Group 2 airplanes: As of the
effective date of this AD.

(1) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the manager of the International
Branch, send it to the attention of the person
identified in paragraph (m)(2) of this AD.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or the
European Aviation Safety Agency (EASA); or
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(3) Required for Compliance (RC): If any
service information contains procedures or
tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOC, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(m) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2017-0246R1, dated
April 6, 2018, for related information. This
MCAI may be found in the AD docket on the
internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2018-0498.

(2) For more information about this AD,
contact Vladimir Ulyanov, Aerospace
Engineer, International Section, Transport
Standards Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3229.

(3) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
internet http://www.airbus.com. You may
view this service information at the FAA,
Transport Standards Branch, 2200 South
216th St., Des Moines, WA. For information
on the availability of this material at the
FAA, call 206-231-3195.

Issued in Des Moines, Washington, on May
23, 2018.
James Cashdollar,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-11700 Filed 6—1-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 892

[Docket No. FDA-2018-N-1553]

Radiology Devices; Reclassification of
Medical Image Analyzers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed order.

SUMMARY: The Food and Drug
Administration (FDA or the Agency) is
issuing this proposed order to reclassify
medical image analyzers applied to
mammography breast cancer,
ultrasound breast lesions, radiograph
lung nodules, and radiograph dental
caries detection as postamendments
class III (premarket approval) devices
(regulated under product code MYN),
into class II (special controls), subject to
premarket notification. FDA is also
identifying the proposed special
controls that the Agency believes are
necessary to provide a reasonable
assurance of safety and effectiveness of
the device. These devices are intended
to direct the clinician’s attention to
portions of an image that may reveal
abnormalities during interpretation of
patient’s radiology images by the
clinician. If finalized, this order will
reclassify these types of devices from
class III to class II and reduce regulatory
burdens on industry as these types of
devices will no longer be required to
submit a premarket approval
application (PMA) but can instead
submit a less burdensome premarket
notification (510(k)) before marketing
their device.
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DATES: Submit either electronic or
written comments on the proposed
order by August 3, 2018. Please see
section X of this document for the
proposed effective date when the new
requirements apply and for the
proposed effective date of a final order
based on this proposed order.
ADDRESSES: You may submit comments
as follows: Please note that late,
untimely filed comments will not be
considered. Electronic comments must
be submitted on or before August 3,
2018. The https://www.regulations.gov
electronic filing system will accept
comments until midnight Eastern Time
at the end of August 3, 2018. Comments
received by mail/hand delivery/courier
(for written/paper submissions) will be
considered timely if they are
postmarked or the delivery service
acceptance receipt is on or before that
date.

Electronic Submissions

Submit electronic comments in the
following way:

e Federal Rulemaking Portal: https://
www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.

¢ If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see “Written/Paper
Submissions’ and ‘““Instructions’).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

¢ For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and

identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2018-N-1553 for ‘“‘Radiology Devices;
Reclassification of Medical Image
Analyzers.” Received comments will be
placed in the docket and, except for
those submitted as ““Confidential
Submissions,” publicly viewable at
https://www.regulations.gov or at the
Dockets Management Staff between 9
a.m. and 4 p.m., Monday through
Friday.

o Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” The
Agency will review this copy, including
the claimed confidential information, in
its consideration of comments. The
second copy, which will have the
claimed confidential information
redacted/blacked out, will be available
for public viewing and posted on
https://www.regulations.gov. Submit
both copies to the Dockets Management
Staff. If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you
must identify this information as
“confidential.” Any information marked
as “‘confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://www.gpo.gov/
fdsys/pkg/FR-2015-09-18/pdf/2015-
23389.pdf.

Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Robert Ochs, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 4312, Silver Spring,
MD 20993-0002, 301-796-6661,
Robert.Ochs@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:

I. Background—Regulatory Authorities

The Federal Food, Drug, and Cosmetic
Act (the FD&C Act), as amended,
establishes a comprehensive system for
the regulation of medical devices
intended for human use. Section 513 of
the FD&C Act (21 U.S.C. 360c)
established three categories (classes) of
devices, reflecting the regulatory
controls needed to provide reasonable
assurance of their safety and
effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Devices that were not in commercial
distribution prior to May 28, 1976
(generally referred to as
postamendments devices), are
automatically classified by section
513(f)(1) of the FD&C Act into class III
without any FDA rulemaking process.
Those devices remain in class III and
require premarket approval unless, and
until, the device is reclassified into class
T or I, or FDA issues an order finding
the device to be substantially
equivalent, in accordance with section
513(i) of the FD&C Act, to a predicate
device that does not require premarket
approval. The Agency determines
whether new devices are substantially
equivalent to predicate devices by
means of premarket notification
procedures in section 510(k) of the
FD&C Act (21 U.S.C. 360(k)) and 21 CFR
part 807.

A postamendments device that has
been initially classified in class III
under section 513(f)(1) of the FD&C Act
may be reclassified into class I or II
under section 513(f)(3) of the FD&C Act.
Section 513(f)(3) of the FD&C Act
provides that FDA acting by order can
reclassify the device into class I or I on
its own initiative, or in response to a
petition from the manufacturer or
importer of the device. To change the
classification of the device, the
proposed new class must have sufficient
regulatory controls to provide a
reasonable assurance of the safety and
effectiveness of the device for its
intended use.

Reevaluation of the data previously
before the Agency is an appropriate
basis for subsequent action where the
reevaluation is made in light of newly
available regulatory authority (see Bell
v. Goddard, 366 F.2d 177, 181 (7th Cir.
1966); Ethicon, Inc. v. FDA, 762 F.
Supp. 382, 388-391 (D.D.C. 1991)), or in
light of changes in “‘medical science”
(Upjohn v. Finch, 422 F.2d 944, 951 (6th
Cir. 1970)). Whether data before the
Agency are old or new, the “new
information” to support reclassification
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under 513(f)(3) must be “valid scientific
evidence”, as defined in section
513(a)(3) of the FD&C Act and 21 CFR
860.7(c)(2). (See, e.g., General Medical
Co.v. FDA, 770 F.2d 214 (D.C. Cir.
1985); Contact Lens Mfrs. Assoc. v. FDA,
766 F.2d 592 (DC Cir.1985), cert.
denied, 474 U.S. 1062 (1986)). FDA
relies upon ‘““valid scientific evidence”
in the classification process to
determine the level of regulation for
devices. To be considered in the
reclassification process, the “valid
scientific evidence” upon which the
Agency relies must be publicly
available. Publicly available information
excludes trade secret and/or
confidential commercial information,
e.g., the contents of a pending PMA (see
section 520(c) of the FD&C Act (21
U.S.C. 360j(c)).

In accordance with section 513(f)(3) of
the FD&C Act, the Agency is proposing
to reclassify medical image analyzers
applied to mammography breast cancer,
ultrasound breast lesions, radiograph
lung nodules, and radiograph dental
caries detection from class III into class
II on the basis that there is sufficient
information to establish special
controls, in addition to general controls,
to provide reasonable assurance of the
safety and effectiveness of the device.

Section 510(m) of the FD&C Act
provides that a class II device may be
exempted from the 510(k) premarket
notification requirements, if the Agency
determines that premarket notification
is not necessary to reasonably assure the
safety and effectiveness of the device.

II. Regulatory History of the Devices

This proposed order covers medical
image analyzers including computer-
assisted/aided detection (CADe) devices
for mammography breast cancer,
ultrasound breast lesions, radiograph
lung nodules, and radiograph dental
caries detection that are assigned
product code MYN. These
postamendments devices are currently
regulated as class III devices under
section 513(f)(1) of the FD&C Act. FDA
has experience reviewing and analyzing
data and information for medical image
analyzers since premarket approval of
the first device for these uses in 1998.
On June 26, 1998, the Center for Devices
and Radiological Health (CDRH)
approved the first CADe device
included in this reclassification order.
In the December 30, 1998, Federal
Register notice (63 FR 71930), FDA
announced a PMA approval order for R2
Technology, Inc. M 1000 Image Checker
and the availability of the summary of
safety and effectiveness data for the
device. Since 1998, 11 devices have
received premarket approval for the

analysis of several modalities, including
mammography, ultrasound, as well as
chest and dental radiographs. Based
upon our review experience and
consistent with the FD&C Act and
FDA’s regulations, FDA believes that
these devices should be reclassified
from class III into class II because there
is sufficient information to establish
special controls that can provide
reasonable assurance of the device’s
safety and effectiveness.

This proposed order does not apply to
medical image analyzers/CADe devices
currently classified under § 892.2050
(21 CFR 892.2050), Picture archiving
and communication system. FDA has
regulated other CADe devices intended
to aid lung nodule and colon polyp
detection from computed tomography
images as class II devices under
§ 892.2050, Picture archiving and
communication system and assigned the
following product codes:

¢ NWE (Colon Computed
Tomography System, Computer-Aided
Detection);

e OEB (Lung Computed Tomography
System, Computer-Aided Detection);

e OMJ (Chest X-Ray Computer Aided
Detection).

There have been no recalls for class II
CADe devices. As of the date of this
proposal, FDA has received three recalls
for class III devices and one Medical
Device Report (MDR), however, in the
past 10 years only one recall for the
class III devices has been received due
to distribution of the CADe device
without PMA approval. None of these
recalls were classified as a Class I recall.
There were also no MDRs related to
either the class III medical image
analyzers or class II CADe devices in the
past 10 years. This evidence suggests
that the safety profiles for existing class
III CADe devices are similar to the class
I CADe, and consequently that our
regulatory controls applied should be
similar.

III. Device Description

This proposed order applies to
medical image analyzers including
CADe devices for mammography breast
cancer, ultrasound breast lesions,
radiograph lung nodules, and
radiograph dental caries detection that
are currently regulated as class III
devices as postamendment devices.
These devices are intended to identify,
mark, highlight, or in any other manner
direct the clinicians’ attention to
portions of a radiology image that may
reveal abnormalities during
interpretation of patient radiology
images by the clinicians. These devices
incorporate pattern recognition and data
analysis capabilities and operate on

previously acquired radiology images,
including mammography, radiograph,
and ultrasound. These devices are not
intended to replace the review by a
qualified radiologist or to be used for
triage. Furthermore, these devices are
not intended to recommend diagnosis of
any diseases.

IV. Proposed Reclassification

The Radiological Devices Panel (the
Panel) convened on March 4-5, 2008
(Ref. 1) and discussed issues relating to
how medical image analyzers including
CADe devices are used in clinical
decisionmaking, how the performance
of the devices should be evaluated, and
the information needed to determine
whether the device provides a
reasonable assurance of its safety and
effectiveness. Additional discussions
were held regarding medical image
analyzers for mammography and
radiograph applications. Following the
2008 Panel Meeting, FDA convened a
second meeting of the Panel on
November 18, 2009. The 2009 Panel
Meeting was asked to discuss two
proposed draft guidances for the
evaluation of medical image analyzers
and the Agency’s regulatory strategy for
these devices (Ref. 2). Subsequently, the
two draft guidance documents were
finalized by FDA and were made public
on July 3, 2012 (Refs. 3 and 4). The
guidance document entitled “Clinical
Performance Assessment:
Considerations for Computer-Assisted
Detection Devices Applied to Radiology
Images and Radiology Device Data—
Premarket Approval (PMA) and
Premarket Notification [510(k)]
Submissions” provides guidance
regarding clinical performance
assessment studies for CADe applied to
radiology images and radiology device
data. The guidance document entitled
“Computer-Assisted Detection Devices
Applied to Radiology Images and
Radiology Device Data—Premarket
Notification [510(k)] Submissions”
provides guidance regarding premarket
notification (510(k)) submissions for
CADe applied to radiology images and
radiology device data. These guidance
documents describe clinical and non-
clinical methods to evaluate the safety
and effectiveness of CADe devices,
including medical image analyzers
covered by this proposed order. In
addition to the two guidance
documents, the Panel’s discussion
regarding the benefits and risks of
medical image analyzers that were
discussed at the 2008 and 2009 Panel
meetings have been taken into
consideration by the Agency when
developing the proposed special
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controls provided in this proposed order
below.

Since publication of these guidance
documents, the Agency has gained
considerable experience in reviewing
medical image analyzers using the
methods described in the
aforementioned guidance documents.
Further, as part CDRH’s 2014-2015
strategic priority ‘‘Strike the Right
Balance Between Premarket and
Postmarket Data Collection,” a
retrospective review of class III devices
subject to a PMA was completed to
determine whether or not, based on our
current understanding of the
technology, reclassification may be
appropriate. During this retrospective
review, FDA determined that sufficient
information exists such that the risks of
false positive and false negative results,
misuse, and device failure can be
mitigated, to establish special controls
that, together with general controls, can
provide a reasonable assurance of the
safety and effectiveness of medical
image analyzers and therefore proposes
these devices be reclassified from class
III to class II. On April 29, 2015, FDA
published a notice in the Federal
Register entitled “Retrospective Review
of Premarket Approval Application
Devices; Striking the Balance Between
Premarket and Postmarket Data
Collection” in which FDA announced
plans to consider reclassifying medical
image analyzers identified with the
MYN product code from class III to class
II (80 FR 23798). No adverse comments
were received regarding our proposed
intent for MYN.

In accordance with section 513(f)(3) of
the FD&C Act and 21 CFR part 860,
subpart C, FDA is proposing to
reclassify postamendments medical
image analyzers, including CADe
devices for mammography breast
cancer, ultrasound breast lesions,
radiograph lung nodules, and
radiograph dental caries detection, from
class III into class II. FDA believes that
there is sufficient information to
establish special controls, in addition to
general controls, that would effectively
mitigate the risks to health identified in
section V and provide reasonable
assurance of the safety and effectiveness
of these devices. Absent the special
controls identified in this proposed
order, general controls applicable to the
device are insufficient to provide
reasonable assurance of the safety and
effectiveness of the device.

FDA is proposing to create a separate
classification regulation for medical
image analyzer devices that will be
reclassified from class III to II. Under
this proposed order, if finalized, the
medical image analyzer devices will be

identified as a prescription device. As
such, the prescription device must
satisfy prescription labeling
requirements (see § 801.109 (21 CFR
801.109), Prescription devices).
Prescription devices are exempt from
the requirement for adequate directions
for use for the layperson under section
502(f)(1) of the FD&C Act (21 U.S.C.
352) and §801.5 (21 CFR 801.5), as long
as the conditions of § 801.109 are met.
In this proposed order, if finalized, the
Agency has identified the special
controls under section 513(a)(1)(B) of
the FD&C Act that, together with general
controls, will provide a reasonable
assurance of the safety and effectiveness
for medical image analyzer devices.

Section 510(m) of the FD&C Act
provides that FDA may exempt a class
IT device from the premarket notification
requirements under section 510(k) of the
FD&C Act, if FDA determines that
premarket notification is not necessary
to provide reasonable assurance of the
safety and effectiveness of the device.
For this type of device, FDA has
determined that premarket notification
is necessary to provide reasonable
assurance of safety and effectiveness
and, therefore, does not intend to
exempt these proposed class II devices
from the premarket notification
requirements. Persons who intend to
market this type of device must submit
to FDA a 510(k) and receive clearance
prior to marketing the device.

This proposal, if finalized, will
decrease regulatory burden on the
medical device industry and will reduce
private costs and expenditures required
to comply with Federal Regulations.
Specifically, regulated industry will no
longer have to submit a PMA but can
instead submit a 510(k) to the Agency
for review prior to marketing their
device. A 510(k) is a less-burdensome
pathway to market a device which
typically results in a more timely
premarket review compared to a PMA
and reduces the regulatory burden on
industry in addition to providing more
timely access of these types of devices
to patients.

V. Risks to Health

From the Panel discussions on March
4-5, 2008, and November 18, 2009,
along with the peer-reviewed literature
(Refs. 5-8) and FDA'’s experiences over
the years in reviewing submissions for
these devices and similar devices, FDA
determined the probable risks to health
associated with medical image analyzers
including CADe devices for
mammography breast cancer,
ultrasound breast lesions, radiograph
lung nodules, and radiograph dental
caries detection are as follows: (1) False

positive results may result in
complications, such as incorrect
management of the patient with possible
adverse effects, and unnecessary
additional radiology imaging and/or
invasive procedures, such as biopsy; (2)
false negative results could result in
complications, including incorrect
diagnosis and delay in disease
management; (3) the device could be
misused to analyze images from an
unintended patient population or on
images acquired with incompatible
imaging hardware or incompatible
image acquisition parameters, resulting
in possibly lower device performance;
(4) the device could be misused by not
following the appropriate reading
protocol, which may lead to lower
sensitivity; and (5) device failure could
result in the absence or delay of device
output, or incorrect device output,
which could likewise lead to inaccurate
patient assessment.

VI. Summary of the Reasons for
Reclassification

After considering the information
above, FDA has determined that all
class Il medical image analyzers
currently approved by FDA should be
reclassified into class II on the basis that
special controls, in addition to general
controls, can be established to provide
reasonable assurance of the safety and
effectiveness of the device. FDA
believes that the risks to health
associated with medical image analyzers
applied to mammography breast cancer,
ultrasound breast lesions, radiograph
lung nodules, and radiograph dental
caries detection can be mitigated with
special controls and that these
mitigations will provide a reasonable
assurance of its safety and effectiveness.
FDA’s reasons for reclassification of
these devices are as follows:

o The risk of false positive results and
false negative results can be mitigated
by demonstrating, through clinical
performance assessment (e.g., reader
studies), that reader performance
improves when using the medical image
analyzer. In instances where a medical
image analyzer has the same intended
use but has different technological
characteristics compared to the legally
marketed device (predicate), a
performance comparison of the
predicate and new device evaluating
with the same assessment process on
the same dataset that is representative of
the intended population may be
sufficient to demonstrate device safety
and effectiveness. The risk of false
positive results and false negative
results can be further mitigated by
special controls that require sufficient
information in labeling to provide



25602

Federal Register/Vol. 83, No. 107 /Monday, June 4,

2018 /Proposed Rules

detailed instructions for use to the user
and inform the user of the expected
device performance on a dataset
representative of the intended
population.

o The risk associated with misuse of
the medical image analyzers on an
unintended population can be mitigated
by specifying in the labeling and
indications for use of the device the
intended patient population for which
the device has been demonstrated to be
effective. This risk can be further
mitigated by special controls that
require informing intended users in the
labeling of foreseeable situations in
which the device is likely to fail or not
to operate at its expected performance
level.

e The risk associated with misuse of
the medical image analyzer on images
acquired from unintended image
acquisition hardware or image
acquisition parameters can be mitigated
by special controls that require
including in the device labeling
specifications for compatible imaging
hardware and imaging protocols.

e The risk resulting from not
following the intended reading protocol
can be mitigated by including in the
labeling the indications for use of the
device, by providing adequate

instructions for use including a
description of the intended reading
protocol, and by special controls
requiring that the device labeling
provide a detailed description of user
training that addresses appropriate
reading protocols for the device.

e The risk of device failure can be
mitigated by requiring design
verification and validation testing, and
special controls that require device
operating instructions. This risk can be
further mitigated by special controls
that require informing users in the
labeling of foreseeable situations in
which the device is likely to fail or not
to operate at its expected performance
level.

VII. Proposed Special Controls

FDA believes that the following
special controls, in addition to general
controls, are sufficient to mitigate the
risks to health described in section V
and provide a reasonable assurance of
safety and effectiveness for these
medical image analyzers:

¢ Design verification and validation
must include detailed descriptions of
image analysis algorithms, detailed
descriptions of study protocols and
datasets, results from performance
testing demonstrating the device
improves reader performance in the

intended use population, standalone
performance testing protocols and
results, and appropriate software
documentation. Performance testing
ensures that the risk of false positive
and false negative results is reduced.

¢ Labeling for the device must
include detailed descriptions of the
following: patient population, the
intended reading protocol, the intended
user and user training, device inputs
and outputs, compatible imaging
hardware and imaging protocols. In
addition, the labeling for the device
must also include applicable warnings,
limitations, precautions, device
operating instructions, and a detailed
summary of the performance testing.
Detailed instructions for use and
expected device performance on a
dataset representative of the intended
population in labeling helps minimize
the risk of false positive and false
negative results. Labeling ensures
proper use of the device, including
warnings to inform users of foreseeable
situations in which the device is likely
to fail or not to operate at its expected
performance level.

Table 1 shows how FDA believes the
special controls set forth in the
proposed order will mitigate each of the
risks to health described in section V.

TABLE 1—RISKS TO HEALTH AND MITIGATION MEASURES FOR MEDICAL IMAGE ANALYZERS

Identified risk to health

Mitigation measures/21 CFR section

False positive results

False negative results ............cccccoeiiiiiiiiiinns

Device misuse (analyzing images from an unintended patient population, images
acquired with incompatible imaging hardware, or incompatible image acquisi-
tion parameters) resulting in possibly lower device performance.

Device misuse (not following the appropriate reading protocol) which may lead to

lower sensitivity.
Device failure

Special controls 1 (21 CFR 892.2070(b)(1)) and 2 (21 CFR
892.2070(b)(2)).

Special controls 1 (21 CFR 892.2070(b)(1)) and 2 (21 CFR
892.2070(b)(2)).

Special control 2 (21 CFR 892.2070(b)(2)).

Special control 2 (21 CFR 892.2070(b)(2)).

Special control 2 (21 CFR 892.2070(b)(2)).

In addition, FDA is proposing to limit
these devices to prescription use under
§801.109. Prescription devices are
exempt from the requirement for
adequate directions for use for the
layperson under section 502(f)(1) of the
FD&C Act and §801.5, as long as the
conditions of §801.109 are met
(referring to 21 U.S.C. 352(f)(1)). Under
§807.81, the device would continue to
be subject to 510(k) notification
requirements.

If this proposed order is finalized,
medical image analyzers including
CADe devices for mammography breast
cancer, ultrasound breast lesions,
radiograph lung nodules, and
radiograph dental caries detection will
be reclassified into class II. The

reclassification will be codified in
§892.2070. FDA believes that adherence
to the proposed special controls, in
addition to the general controls, is
necessary to provide a reasonable
assurance of the safety and effectiveness
of the devices. FDA intends to update
the guidance document entitled
“Clinical Performance Assessment:
Considerations for Computer-Assisted
Detection Devices Applied to Radiology
Images and Radiology Device Data—
Premarket Approval (PMA) and
Premarket Notification [510(k)]
Submissions” to make it consistent with
this reclassification upon finalization of
this proposed reclassification order.

VIII. Analysis of Environmental Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

IX. Paperwork Reduction Act of 1995

FDA tentatively concludes that this
proposed order contains no new
collections of information. Therefore,
clearance by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3501-3520) is not required. This
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proposed order refers to previously
approved collections of information
found in other FDA regulations. These
collections of information are subject to
review by OMB under the PRA. The
collections of information in 21 CFR
part 807, subpart E have been approved
under OMB control number 0910-0120
and the collections of information in 21
CFR part 801 have been approved under
OMB control number 0910-0485.

X. Proposed Effective Date

FDA proposes that any final order
based on this proposed order become
effective 30 days after its date of
publication in the Federal Register.

XI. References

The following references are on
display in the Dockets Management
Staff (see ADDRESSES) and are available
for viewing by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday; they are also available
electronically at https://
www.regulations.gov. FDA has verified
the website addresses, as of the date this
document publishes in the Federal
Register, but websites are subject to
change over time.

1. Transcript of the FDA Radiological Devices
Panel Meeting, March 4-5, 2008
(available at: https://www.accessdata.
fda.gov/scripts/cdrh/cfdocs/cfAdvisory/
results.cfim?panel=24&searchtype=
1&month=0&year=&maxrows=10).

2. Transcript of the FDA Radiological Devices
Panel Meeting, November 18, 2009
(available at: https://wayback.archive-
it.org/7993/20170404002254/https://
www.fda.gov/downloads/Advisory
Committees/CommitteesMeeting
Materials/MedicalDevices/Medical
DevicesAdvisoryCommittee/Radiological
DevicesPanel/UCM197419.pdf).

3. “Guidance for Industry and Food and Drug
Administration Staff—Computer-
Assisted Detection Devices Applied to
Radiology Images and Radiology Device
Data—Premarket Notification [510(k)]
Submissions,” issued July 3, 2012
(https://www.fda.gov/downloads/
MedicalDevices/DeviceRegulationand
Guidance/GuidanceDocuments/
cm187294.pdf).

4. “Guidance for Industry and FDA Staff—
Clinical Performance Assessment:
Considerations for Computer-Assisted
Detection Devices Applied to Radiology
Images and Radiology Device Data—
Premarket Approval (PMA) and
Premarket Notification [510(k)]
Submissions,” issued July 3, 2012
(https://www.fda.gov/downloads/
MedicalDevices/Device
RegulationandGuidance/Guidance
Documents/ucm187315.pdf).

5. Dromain, C., B. Boyer, R. Ferré, et al.,
“Computed-Aided Diagnosis (CAD) in
the Detection of Breast Cancer,”
European Journal of Radiology, 82(3):
417-423 (2013).

6. Fenton, J.J., G. Xing, J.G. Elmore, et al.,
“Short-Term Outcomes of Screening
Mammography Using Computer-Aided
Detection: A Population-Based Study of
Medicare Enrollees,” Annals of Internal
Medicine, 158: 580-587 (2013).

7. Gur, D., J.H. Sumkin, H.E. Rockette, et al.,
“Changes in Breast Cancer Detection and
Mammography Recall Rates After the
Introduction of a Computer-Aided
Detection System,” Journal of the
National Cancer Institute, 96: 185—190
(2004).

8. Noble M., W. Bruening, S. Uhl, and K.
Schoelles, “Computer-Aided Detection
Mammography for Breast Cancer
Screening: Systematic Review and Meta-
Analysis,” Archives of Gynecology and
Obstetrics, 279(6): 881-90 (2009).

List of Subjects in 21 CFR Part 892

Radiology devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 892 be amended as follows:

PART 892—RADIOLOGY DEVICES

m 1. The authority citation for part 892
continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 3601, 371.

m 2. Add § 892.2070 to subpart B to read
as follows:

§892.2070 Medical image analyzer.

(a) Identification. Medical image
analyzers, including computer-assisted/
aided detection (CADe) devices for
mammography breast cancer,
ultrasound breast lesions, radiograph
lung nodules, and radiograph dental
caries detection, is a prescription device
that is intended to identify, mark,
highlight, or in any other manner direct
the clinicians’ attention to portions of a
radiology image that may reveal
abnormalities during interpretation of
patient radiology images by the
clinicians. This device incorporates
pattern recognition and data analysis
capabilities and operates on previously
acquired medical images. This device is
not intended to replace the review by a
qualified radiologist, and is not
intended to be used for triage, or to
recommend diagnosis.

(b) Classification. Class II (special
controls). The special controls for this
device are:

(1) Design verification and validation
must include:

(i) A detailed description of the image
analysis algorithms including a
description of the algorithm inputs and
outputs, each major component or
block, and algorithm limitations.

(ii) A detailed description of pre-
specified performance testing methods

and dataset(s) used to assess whether
the device will improve reader
performance as intended and to
characterize the standalone device
performance. Performance testing
includes one or more standalone tests,
side-by-side comparisons, or a reader
study, as applicable.

(ii1) Results from performance testing
that demonstrate that the device
improves reader performance in the
intended use population when used in
accordance with the instructions for
use. The performance assessment must
be based on appropriate diagnostic
accuracy measures (e.g., receiver
operator characteristic plot, sensitivity,
specificity, predictive value, and
diagnostic likelihood ratio). The test
dataset must contain a sufficient
number of cases from important cohorts
(e.g., subsets defined by clinically
relevant confounders, effect modifiers,
concomitant diseases, and subsets
defined by image acquisition
characteristics) such that the
performance estimates and confidence
intervals of the device for these
individual subsets can be characterized
for the intended use population and
imaging equipment.

(iv) Appropriate software
documentation (e.g., device hazard
analysis; software requirements
specification document; software design
specification document; traceability
analysis; description of verification and
validation activities including system
level test protocol, pass/fail criteria, and
results; and cybersecurity).

(2) Labeling must include the
following:

(i) A detailed description of the
patient population for which the device
is indicated for use.

(ii) A detailed description of the
intended reading protocol.

(iii) A detailed description of the
intended user and user training that
addresses appropriate reading protocols
for the device.

(iv) A detailed description of the
device inputs and outputs.

(v) A detailed description of
compatible imaging hardware and
imaging protocols.

(vi) Discussion of warnings,
precautions, and limitations must
include situations in which the device
may fail or may not operate at its
expected performance level (e.g., poor
image quality or for certain
subpopulations), as applicable.

(vii) Device operating instructions.

(viii) A detailed summary of the
performance testing, including: test
methods, dataset characteristics, results,
and a summary of sub-analyses on case
distributions stratified by relevant
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confounders, such as lesion and organ
characteristics, disease stages, and
imaging equipment.

Dated: May 29, 2018.
Leslie Kux,
Associate Commissioner for Policy.
[FR Doc. 2018-11880 Filed 6—1-18; 8:45 am]
BILLING CODE 4164-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2018-0073; FRL-9978-
92—Region 4]

Air Plan Approval; SC; Regional Haze
Plan and Prong 4 (Visibility) for the
2012 PM>.5, 2010 NO>, 2010 SO, and
2008 Ozone NAAQS

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to take the
following four actions regarding the
South Carolina State Implementation
Plan (SIP): Approve the portion of South
Carolina’s September 5, 2017, SIP
submittal seeking to change reliance
from the Clean Air Interstate Rule
(CAIR) to the Cross-State Air Pollution
Rule (CSAPR) for certain regional haze
requirements; convert EPA’s limited
approval/limited disapproval of South
Carolina’s regional haze plan to a full
approval; remove EPA’s Federal
Implementation Plan (FIP) for South
Carolina, which replaced reliance on
CAIR with reliance on CSAPR to
address the deficiencies identified in
the limited disapproval of South
Carolina’s regional haze plan; and
convert the conditional approvals of the
visibility prong of South Carolina’s
infrastructure SIP submittals for the
2012 Fine Particulate Matter (PM,s),
2010 Nitrogen Dioxide (NO>), 2010
Sulfur Dioxide (SO,), and 2008 8-hour
Ozone National Ambient Air Quality
Standards (NAAQS) to full approvals.
DATES: Comments must be received on
or before July 5, 2018.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2018-0073 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Michele Notarianni, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303-8960. Ms. Notarianni can
be reached by telephone at (404) 562—
9031 or via electronic mail at
notarianni.michele@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

A. Regional Haze Plans and Their
Relationship With CAIR and CSAPR

Section 169A(b)(2)(A) of the Clean Air
Act (CAA or Act) requires states to
submit regional haze plans that contain
such measures as may be necessary to
make reasonable progress towards the
natural visibility goal, including a
requirement that certain categories of
existing major stationary sources built
between 1962 and 1977 procure, install,
and operate Best Available Retrofit
Technology (BART) as determined by
the state. Under the Regional Haze Rule
(RHR), states are directed to conduct
BART determinations for such “BART-
eligible”” sources that may be
anticipated to cause or contribute to any
visibility impairment in a Class I area.
Rather than requiring source-specific
BART controls, states also have the
flexibility to adopt an emissions trading
program or other alternative program as
long as the alternative provides greater
reasonable progress towards improving
visibility than BART. See 40 CFR
51.308(e)(2). EPA provided states with
this flexibility in the RHR, adopted in
1999, and further refined the criteria for
assessing whether an alternative
program provides for greater reasonable
progress in two subsequent
rulemakings. See 64 FR 35714 (July 1,
1999); 70 FR 39104 (July 6, 2005); 71 FR
60612 (October 13, 2006).

EPA demonstrated that CAIR would
achieve greater reasonable progress than
BART in revisions to the regional haze
program made in 2005.1 See 70 FR 39104
(July 6, 2005). In those revisions, EPA
amended its regulations to provide that
states participating in the CAIR cap-and-
trade programs pursuant to an EPA-
approved CAIR SIP or states that remain
subject to a CAIR FIP need not require
affected BART-eligible electric
generating units (EGUs) to install,
operate, and maintain BART for
emissions of SO, and nitrogen oxides
(NOx). As aresult of EPA’s
determination that CAIR was “better-
than-BART,” a number of states in the
CAIR region, including South Carolina,
relied on the CAIR cap-and-trade
programs as an alternative to BART for
EGU emissions of SO; and NOx in
designing their regional haze plans.
These states also relied on CAIR as an
element of a long-term strategy (LTS) for
achieving their reasonable progress
goals (RPGs) for their regional haze
programs. However, in 2008, the United
States Court of Appeals for the District
of Columbia Circuit (D.C. Circuit)
remanded CAIR to EPA without vacatur
to preserve the environmental benefits
provided by CAIR. North Carolina v.
EPA, 550 F.3d 1176, 1178 (DC Cir.
2008). On August 8, 2011 (76 FR 48208),
acting on the D.C. Circuit’s remand, EPA
promulgated CSAPR to replace CAIR
and issued FIPs to implement the rule
in CSAPR-subject states.2
Implementation of CSAPR was
scheduled to begin on January 1, 2012,
when CSAPR would have superseded
the CAIR program.

Due to the D.C. Circuit’s 2008 ruling
that CAIR was “fatally flawed” and its
resulting status as a temporary measure
following that ruling, EPA could not
fully approve regional haze plans to the
extent that they relied on CAIR to satisfy
the BART requirement and the

1CAIR created regional cap-and-trade programs to
reduce SO, and NOx emissions in 27 eastern states
(and the District of Columbia), including South
Carolina, that contributed to downwind
nonattainment or interfered with maintenance of
the 1997 8-hour ozone NAAQS or the 1997 PM, 5
NAAQS.

2CSAPR requires 28 eastern states to limit their
statewide emissions of SO, and/or NOx in order to
mitigate transported air pollution unlawfully
impacting other states’ ability to attain or maintain
four NAAQS: The 1997 ozone NAAQS, the 1997
annual PM> s NAAQS, the 2006 24-hour PM; 5
NAAQS, and the 2008 8-hour ozone NAAQS. The
CSAPR emissions limitations are defined in terms
of maximum statewide “budgets” for emissions of
annual SO,, annual NOx, and/or ozone-season NOx
by each covered state’s large EGUs. The CSAPR
state budgets are implemented in two phases of
generally increasing stringency, with the Phase 1
budgets applying to emissions in 2015 and 2016
and the Phase 2 budgets applying to emissions in
2017 and later years.
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requirement for a LTS sufficient to
achieve the state-adopted RPGs. On
these grounds, EPA finalized a limited
disapproval of South Carolina’s regional
haze plan on June 7, 2012 (77 FR
33642), and in the same action,
promulgated a FIP to replace reliance on
CAIR with reliance on CSAPR to
address the deficiencies in South
Carolina’s regional haze plan. EPA
finalized a limited approval of South
Carolina’s regional haze plan on June
28, 2012 (77 FR 38509), as meeting the
remaining applicable regional haze
requirements set forth in the CAA and
the RHR.

In the June 7, 2012, limited
disapproval action, EPA also amended
the RHR to provide that participation by
a state’s EGUs in a CSAPR trading
program for a given pollutant—either a
CSAPR federal trading program
implemented through a CSAPR FIP or
an integrated CSAPR state trading
program implemented through an
approved CSAPR SIP revision—
qualifies as a BART alternative for those
EGU s for that pollutant. See 40 CFR
51.308(e)(4). Since EPA promulgated
this amendment, numerous states
covered by CSAPR have come to rely on
the provision through either SIPs or
FIPs.3

Numerous parties filed petitions for
review of CSAPR in the D.C. Circuit,
and on August 21, 2012, the court
issued its ruling, vacating and
remanding CSAPR to EPA and ordering
continued implementation of CAIR.
EME Homer City Generation, L.P. v.
EPA, 696 F.3d 7, 38 (D.C. Cir. 2012). The
D.C. Circuit’s vacatur of CSAPR was
reversed by the United States Supreme
Court on April 29, 2014, and the case
was remanded to the D.C. Circuit to
resolve remaining issues in accordance
with the high court’s ruling. EPA v. EME
Homer City Generation, L.P., 134 S. Ct.
1584 (2014). On remand, the D.C.
Circuit affirmed CSAPR in most
respects, but invalidated without
vacating some of the CSAPR budgets to
a number of states. EME Homer City
Generation, L.P. v. EPA, 795 F.3d 118
(D.C. Cir. 2015). The remanded budgets
include the Phase 2 SO, emissions
budgets for Alabama, Georgia, South
Carolina, and Texas and the Phase 2
ozone-season NOx budgets for 11 states.

3EPA has promulgated FIPs relying on CSAPR
participation for BART purposes for Georgia,
Indiana, Iowa, Kentucky, Michigan, Missouri, Ohio,
Pennsylvania, South Carolina, Tennessee, Virginia,
and West Virginia (77 FR at 33654) and Nebraska
(77 FR 40150 (July 6, 2012)). EPA has approved
SIPs from several states relying on CSAPR
participation for BART purposes. See, e.g., 82 FR
47393 (October 12, 2017) for Alabama; 77 FR 34801
(June 12, 2012) for Minnesota; and 77 FR 46952
(August 7, 2012) for Wisconsin.

This litigation ultimately delayed
implementation of CSAPR for three
years, from January 1, 2012, when
CSAPR'’s cap-and-trade programs were
originally scheduled to replace the CAIR
cap-and-trade programs, to January 1,
2015. Thus, the rule’s Phase 2 budgets
that were originally promulgated to
begin on January 1, 2014, began on
January 1, 2017.

On September 29, 2017 (82 FR 45481),
EPA issued a final rule affirming the
continued validity of the Agency’s 2012
determination that participation in
CSAPR meets the RHR’s criteria for an
alternative to the application of source-
specific BART.# EPA has determined
that changes to CSAPR’s geographic
scope resulting from the actions EPA
has taken or expects to take in response
to the D.C. Circuit’s budget remand do
not affect the continued validity of
participation in CSAPR as a BART
alternative, because the changes in
geographic scope would not have
adversely affected the results of the air
quality modeling analysis upon which
EPA based the 2012 determination.
EPA’s September 29, 2017,
determination was based, in part, on
EPA'’s final action approving a SIP
revision from Alabama (81 FR 59869
(August 31, 2016)) adopting Phase 2
annual NOx and SO, budgets equivalent
to the federally-developed budgets and
on SIP revisions submitted by Georgia
and South Carolina to also adopt Phase
2 annual NOx and SO- budgets
equivalent to the federally-developed
budgets.5 Since that time, EPA has
approved the SIP revisions from Georgia
and South Carolina. See 82 FR 47930
(October 13, 2017) and 82 FR 47936
(October 13, 2017), respectively.

A portion of South Carolina’s
September 5, 2017, SIP submittal seeks
to correct the deficiencies identified in
the June 7, 2012, limited disapproval of
its regional haze plan submitted on
December 17, 2007, by replacing
reliance on CAIR with reliance on
CSAPR.% EPA is proposing to approve

4Legal challenges to this rule are pending. Nat’]
Parks Conservation Ass’n v. EPA, No. 17-1253 (DC
Cir. filed November 28, 2017).

5EPA proposed to approve the Georgia and South
Carolina SIP revisions adopting CSAPR budgets on
August 16, 2017 (82 FR 38866), and August 10,
2017 (82 FR 37389), respectively.

6 On October 13, 2017 (82 FR 47936), EPA
approved the portions of the September 5, 2017, SIP
submission incorporating into South Carolina’s SIP
the State’s regulations requiring South Carolina
EGUs to participate in CSAPR state trading
programs for annual NOx and SO» emissions
integrated with the CSAPR federal trading programs
and thus replacing the corresponding FIP
requirements. In the October 13, 2017, action, EPA
did not take any action regarding South Carolina’s
request in this September 5, 2017, SIP submission
to revise the State’s regional haze plan nor

South Carolina’s request that EPA
amend the State’s regional haze plan by
replacing its reliance on CAIR with
CSAPR. EPA is proposing to approve
the regional haze portion of the SIP
submittal and amend the SIP
accordingly.

B. Infrastructure SIPs

By statute, plans meeting the
requirements of sections 110(a)(1) and
(2) of the CAA are to be submitted by
states within three years (or less, if the
Administrator so prescribes) after
promulgation of a new or revised
NAAQS to provide for the
implementation, maintenance, and
enforcement of the new or revised
NAAQS. EPA has historically referred to
these SIP submissions made for the
purpose of satisfying the requirements
of sections 110(a)(1) and 110(a)(2) as
“infrastructure SIP”’ submissions.
Sections 110(a)(1) and (2) require states
to address basic SIP elements such as
for monitoring, basic program
requirements, and legal authority that
are designed to assure attainment and
maintenance of the newly established or
revised NAAQS. More specifically,
section 110(a)(1) provides the
procedural and timing requirements for
infrastructure SIP submissions. Section
110(a)(2) lists specific elements that
states must meet for the infrastructure
SIP requirements related to a newly
established or revised NAAQS. The
contents of an infrastructure SIP
submission may vary depending upon
the data and analytical tools available to
the state, as well as the provisions
already contained in the state’s
implementation plan at the time in
which the state develops and submits
the submission for a new or revised
NAAQS.

Section 110(a)(2)(D) has two
components: 110(a)(2)(D)(i) and
110(a)(2)(D)(ii). Section 110(a)(2)(D)(i)
includes four distinct components,
commonly referred to as “prongs,” that
must be addressed in infrastructure SIP
submissions. The first two prongs,
which are codified in section
110(a)(2)(D)(H)(I), are provisions that
prohibit any source or other type of
emissions activity in one state from
contributing significantly to
nonattainment of the NAAQS in another
state (prong 1) and from interfering with
maintenance of the NAAQS in another
state (prong 2). The third and fourth
prongs, which are codified in section
110(a)(2)(D)(i)(I1), are provisions that
prohibit emissions activity in one state

regarding the prong 4 element of the 2008 8-hour
ozone, 2010 1-hour NO, 2010 1-hour SO, and 2012
PM.s NAAQS.
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from interfering with measures required
to prevent significant deterioration of air
quality in another state (prong 3) or
from interfering with measures to
protect visibility in another state (prong
4). Section 110(a)(2)(D)(ii) requires SIPs
to include provisions ensuring
compliance with sections 115 and 126
of the Act, relating to interstate and
international pollution abatement.

Through this action, EPA is proposing
to convert the conditional approvals of
the prong 4 portions of South Carolina’s
infrastructure SIP submissions for the
2008 8-hour Ozone, 2010 1-hour NO,,
2010 1-hour SO», and 2012 annual PM, 5
NAAQS to full approvals, as discussed
in section III of this notice.” All other
applicable infrastructure SIP
requirements for these SIP submissions
have been or will be addressed in
separate rulemakings. A brief
background regarding the NAAQS
relevant to this proposal is provided
below. For comprehensive information
on these NAAQS, please refer to the
Federal Register notices cited in the
following subsections.

1. 2010 1-Hour SO, NAAQS

On June 2, 2010, EPA revised the 1-
hour primary SO, NAAQS to an hourly
standard of 75 parts per billion (ppb)
based on a 3-year average of the annual
99th percentile of 1-hour daily
maximum concentrations. See 75 FR
35520 (June 22, 2010). States were
required to submit infrastructure SIP
submissions for the 2010 1-hour SO,
NAAQS to EPA no later than June 2,
2013. South Carolina submitted an
infrastructure SIP submission for the
2010 1-hour SO, NAAQS on May 8,
2014. This proposed action only
addresses the prong 4 element of that
submission.8

2. 2010 1-Hour NO, NAAQS

On January 22, 2010, EPA
promulgated a new 1-hour primary
NAAQS for NO, at a level of 100 ppb,
based on a 3-year average of the 98th

7On August 22, 2016, EPA conditionally
approved the prong 4 portions of South Carolina’s
July 17, 2012, 2008 8-hour Ozone submission; April
30, 2014, 2010 1-hour NO, submission; May 8,
2014, 2010 1-hour SO, submission; and December
18, 2015, 2012 annual PM, s NAAQS submission.
See 81 FR 56512. The notice of final rulemaking for
the conditional approval inadvertently identified
the date of South Carolina’s infrastructure SIP for
the 2008 8-hour ozone NAAQS as July 17, 2008,
rather than the correct date of July 17, 2012,
presented in the notice of proposed rulemaking (81
FR 36842 (June 8, 2016)).

8 With the exception of the interstate transport
requirements of section 110(a)(2)(D)(i)(I) and (II)
(prongs 1, 2, and 4), the other portions of South
Carolina’s May 8, 2014, 2010 1-hour SO»
infrastructure submission were addressed in a
separate action. See 81 FR 32651 (May 24, 2016).

percentile of the yearly distribution of 1-
hour daily maximum concentrations.
See 75 FR 6474 (February 9, 2010).
States were required to submit
infrastructure SIP submissions for the
2010 1-hour NO, NAAQS to EPA no
later than January 22, 2013. South
Carolina submitted an infrastructure SIP
submission for the 2010 1-hour NO,
NAAQS on April 30, 2014. This
proposed action only addresses the
prong 4 element of this submission.?

3.2012 PM> s NAAQS

On December 14, 2012, EPA revised
the annual primary PM, s NAAQS to 12
micrograms per cubic meter (ug/m3).
See 78 FR 3086 (January 15, 2013).
States were required to submit
infrastructure SIP submissions for the
2012 PM, s NAAQS to EPA no later than
December 14, 2015. South Carolina
submitted an infrastructure SIP
submission for the 2012 PM, s NAAQS
on December 18, 2015. This proposed
action only addresses the prong 4
element of that submission.10

4. 2008 8-Hour Ozone NAAQS

On March 12, 2008, EPA revised the
8-hour Ozone NAAQS to 0.075 parts per
million. See 73 FR 16436 (March 27,
2008). States were required to submit
infrastructure SIP submissions for the
2008 8-hour Ozone NAAQS to EPA no
later than March 12, 2011. South
Carolina submitted an infrastructure SIP
for the 2008 8-hour Ozone NAAQS on
July 17, 2012. This proposed action only
addresses the prong 4 element of that
submission.11

9With the exception of the PSD permitting
requirements for major sources of sections
110(a)(2)(C), prong 3 of D(i), and (J) and the
interstate transport requirements of section
110(a)(2)(D)(i)(I) and (II) (prongs 1, 2, and 4), the
other portions of South Carolina’s April 30, 2014,
2010 1-hour NO, infrastructure submission were
addressed in a separate action. See 81 FR 63704
(September 16, 2016). EPA previously acted on the
PSD elements of sections 110(a)(2)(C), prong 3 of
D(i), and (J) of South Carolina’s April 30, 2014, SIP
submission in a separate action. See 80 FR 14019
(March 18, 2015). EPA acted on South Carolina’s
December 7, 2016, SIP submission addressing
prongs 1 and 2 for the 2010 NO, NAAQS in a
separate action. See 82 FR 45995 (October 3, 2017).

10 With the exception of the interstate transport
requirements of section 110(a)(2)(D)()(I) and (II)
(prongs 1, 2, and 4), the other portions of South
Carolina’s December 18, 2015, PM, 5 infrastructure
submission were addressed in a separate action. See
82 FR 16930 (April 7, 2017). No action has been
taken with respect to prongs 1 and 2 for the 2012
annual PM> s NAAQS.

11 With the exception of the PSD permitting
requirements for major sources of sections
110(a)(2)(C) and (J), the interstate transport
requirements of section 110(a)(2)(D)(i)(I) and (II)
(prongs 1 through 4), and the visibility
requirements of section 110(a)(2)(J), the other
portions of South Carolina’s July 17, 2012, 2008
ozone infrastructure SIP submission were addressed
in a separate action. See 80 FR 11136 (March 2,

II. What are the prong 4 requirements?

CAA section 110(a)(2)(D)(i)(1I)
requires a state’s implementation plan
to contain provisions prohibiting
sources in that state from emitting
pollutants in amounts that interfere
with any other state’s efforts to protect
visibility under part C of the CAA
(which includes sections 169A and
169B). EPA most recently issued
guidance for infrastructure SIPs on
September 13, 2013 (2013 Guidance).12
The 2013 Guidance states that these
prong 4 requirements can be satisfied by
approved SIP provisions that EPA has
found to adequately address any
contribution of that state’s sources that
impacts the visibility program
requirements in other states. The 2013
Guidance also states that EPA interprets
this prong to be pollutant-specific, such
that the infrastructure SIP submission
need only address the potential for
interference with protection of visibility
caused by the pollutant (including
precursors) to which the new or revised
NAAQS applies.

The 2013 Guidance lays out how a
state’s infrastructure SIP submission
may satisfy prong 4. One way that a
state can meet the requirements is via
confirmation in its infrastructure SIP
submission that the state has an
approved regional haze plan that fully
meets the requirements of 40 CFR
51.308 or 51.309. 40 CFR 51.308 and
51.309 specifically require that a state
participating in a regional planning
process include all measures needed to
achieve its apportionment of emission
reduction obligations agreed upon
through that process. A fully approved
regional haze plan will ensure that
emissions from sources under an air
agency’s jurisdiction are not interfering
with measures required to be included
in other air agencies’ plans to protect
visibility.

Alternatively, in the absence of a fully
approved regional haze plan, a state
may meet the requirements of prong 4
through a demonstration in its
infrastructure SIP submission that
emissions within its jurisdiction do not
interfere with other air agencies’ plans
to protect visibility. Such an
infrastructure SIP submission would
need to include measures to limit
visibility-impairing pollutants and

2015). EPA subsequently acted on the PSD elements
of sections 110(a)(2)(C), prong 3 of D(i), and (J) of
South Carolina’s July 17, 2012, SIP submission in

a separate action. See 80 FR 14019 (March 18,
2015).

12 “Guidance on Infrastructure State
Implementation Plan (SIP) Elements under Clean
Air Act Sections 110(a)(1) and 110(a)(2),”
Memorandum from Stephen D. Page, September 13,
2013.
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ensure that the reductions conform with
any mutually agreed regional haze RPGs
for mandatory Class I areas in other
states.

III. What is EPA’s analysis of how
South Carolina addressed prong 4 and
regional haze?

South Carolina’s July 17, 2012, 2008
8-hour Ozone submission; April 30,
2014, 2010 1-hour NO, submission; May
8, 2014, 2010 1-hour SO, submission;
and December 18, 2015, 2012 annual
PM; s submission rely on the State
having a fully approved regional haze
plan to satisfy its prong 4
requirements.?3 However, EPA has not
fully approved South Carolina’s regional
haze plan, as the Agency issued a
limited disapproval of the State’s
original regional haze plan on June 7,
2012, due to its reliance on CAIR.

On April 19, 2016, South Carolina
submitted a commitment letter to EPA
to submit a SIP revision that adopts
provisions for participation in the
CSAPR annual NOx and annual SO,
trading programs, including annual NOx
and annual SO, budgets that are at least
as stringent as the budgets codified for
South Carolina, and revises its regional
haze plan to replace reliance on CAIR
with CSAPR for certain regional haze
provisions. In its letter, South Carolina
committed to providing this SIP
revision within one year of EPA’s final
conditional approval of the prong 4
portions of the infrastructure SIP
revisions. On August 22, 2016 (81 FR
56512), EPA conditionally approved the
prong 4 portion of South Carolina’s
infrastructure SIP submissions for the
2008 8-hour Ozone, 2010 1-hour NO»,
2010 1-hour SO,, and 2012 annual PM, 5
NAAQS based on this commitment
letter from the State. In accordance with
the State’s April 19, 2016, commitment
letter, South Carolina submitted a SIP
revision on September 5, 2017, to adopt
provisions for participation in the
CSAPR annual NOx and annual SO,
trading programs and to replace reliance
on CAIR with reliance on CSAPR for
certain regional haze provisions. As
noted above, EPA approved the portion
of South Carolina’s September 5, 2017,
SIP revision adopting CSAPR. See 82 FR
47936 (October 13, 2017).

EPA is proposing to approve the
regional haze portion of the State’s
September 5, 2017, SIP revision
replacing reliance on CAIR with CSAPR,
and to convert EPA’s previous action on
South Carolina’s regional haze plan

13 The April 30, 2014, 2010 1-hour NO,
submission; May 8, 2014, 2010 1-hour SO»
submission; and December 18, 2015, 2012 annual
PM., s submission also cite to the State’s December
2012 regional haze progress report.

from a limited approval/limited
disapproval to a full approval because
final approval of this portion of the SIP
revision would correct the deficiencies
that led to EPA’s limited approval/
limited disapproval of the State’s
regional haze plan. Specifically, EPA’s
approval of the regional haze portion of
South Carolina’s September 5, 2017, SIP
revision would satisfy the SO, and NOx
BART requirements and first
implementation period SO, reasonable
progress requirements for EGUs
formerly subject to CAIR and the
requirement that a LTS include
measures as necessary to achieve the
state-adopted RPGs. Thus, EPA is also
proposing to remove EPA’s FIP for
South Carolina which replaced reliance
on CAIR with reliance on CSAPR to
address the deficiencies identified in
the limited disapproval of South
Carolina’s regional haze plan. Because a
state may satisfy prong 4 requirements
through a fully approved regional haze
plan, EPA is therefore also proposing to
convert the conditional approvals to full
approvals of the prong 4 portion of
South Carolina’s July 17, 2012, 2008 8-
hour Ozone submission; April 30, 2014,
2010 1-hour NO, submission; May 8,
2014, 2010 1-hour SO, submission; and
December 18, 2015, 2012 annual PM, 5
submission.

IV. Proposed Action

As described above, EPA is proposing
to take the following actions: (1)
Approve the regional haze plan portion
of South Carolina’s September 5, 2017,
SIP submission to change reliance from
CAIR to CSAPR; (2) convert EPA’s
limited approval/limited disapproval of
South Carolina’s December 17, 2007,
regional haze plan to a full approval; (3)
remove EPA’s FIP for South Carolina
which replaced reliance on CAIR with
reliance on CSAPR to address the
deficiencies identified in the limited
disapproval of South Carolina’s regional
haze plan; and (4) convert EPA’s
September 26, 2016, conditional
approvals to full approvals of the prong
4 portion of South Carolina’s July 17,
2012, 2008 8-hour Ozone submission;
April 30, 2014, 2010 1-hour NO,
submission; May 8, 2014, 2010 1-hour
SO, submission; and December 18,
2015, 2012 annual PM, 5 submission.
All other applicable infrastructure
requirements for the infrastructure SIP
submissions have been or will be
addressed in separate rulemakings.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, these proposed
actions merely propose to approve state
law as meeting Federal requirements
and remove a FIP, and do not impose
additional requirements beyond those
imposed by state law. For that reason,
these proposed actions:

e Are not significant regulatory
actions subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Are not Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
actions because SIP approvals are
exempted under Executive Order 12866;

¢ Do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Are not economically significant
regulatory actions based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Are not significant regulatory
actions subject to Executive Order
13211 (66 FR 28355, May 22, 2001);

e Are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, these proposed actions
for South Carolina do not have Tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000) because they do not have
substantial direct effects on an Indian
Tribe. The Catawba Indian Nation
Reservation is located within the
boundary of York County, South
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Carolina. Pursuant to the Catawba
Indian Claims Settlement Act, S.C. Code
Ann. 27-16-120, “all state and local
environmental laws and regulations
apply to the [Catawba Indian Nation]
and Reservation and are fully
enforceable by all relevant state and
local agencies and authorities.”
However, EPA has determined that this
proposed rule does not have substantial
direct effects on an Indian Tribe
because, as it relates to prong 4, this
proposed action is not approving any
specific rule, but rather proposing to
determine that South Carolina’s already
approved SIP meets certain CAA
requirements. As it relates to the
regional haze SIP, the proposal to
replace reliance on CAIR with reliance
on CSAPR has no substantial direct
effects because the reliance on CSAPR
for regional haze purposes in South
Carolina already existed through a FIP.
EPA notes that these proposed actions
will not impose substantial direct costs
on Tribal governments or preempt
Tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection,
Administrative practice and procedure,
Air pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
Matter, Reporting and recordkeeping
requirements, Sulfur oxides.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 18, 2018.
Onis “Trey”’ Glenn, III,
Regional Administrator, Region 4.
[FR Doc. 2018-11824 Filed 6-1-18; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2016-0644; FRL-9978-87-
Region 5]

Air Plan Approval; Ohio; Cleveland,
PM, s Attainment Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On October 14, 2016, the
Ohio Environmental Protection Agency
(OEPA) submitted a State
Implementation Plan (SIP) submission
for the 2012 Fine Particle (PM-, s)
National Ambient Air Quality Standards
(“NAAQS” or “standards”) for the
Cleveland nonattainment area. As
required by the Clean Air Act (CAA),
OEPA developed an attainment plan to

address the Cleveland nonattainment
area and evaluate the area’s ability to
attain the 2012 PM, s NAAQS by the
“Moderate” attainment date of
December 31, 2021. The SIP submission
addresses specific requirements as
outlined in the CAA including:
Attainment demonstration; reasonable
available control measure (RACM)
analysis; emissions inventory
requirements; reasonable further
progress (RFP) with quantitative
milestones; and nonattainment new
source review (NNSR). Additionally, the
SIP submission includes optional PM, s
precursor demonstrations for NNSR and
attainment planning purposes. EPA has
evaluated the SIP submission and is
proposing to approve portions of the
submission as meeting the applicable
CAA requirements for RACM, emissions
inventory, attainment demonstration
modeling, and precursor insignificance
demonstrations for NNSR and
attainment planning purposes. EPA is
not acting on the other elements of the
submission, including reasonable
further progress (RFP), with quantitative
milestones, and motor vehicle emission
budgets (MVEBs).

DATES: Comments must be received on
or before July 5, 2018.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2016-0644 at http://
www.regulations.gov, or via email to
blakley.pamela@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Carolyn Persoon, Environmental
Engineer, Control Strategies Section, Air
Programs Branch (AR 18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353-8290,
persoon.carolyn@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we”, “us” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

1. Background for EPA’s Proposed Action
A. History of the PM, s NAAQS
B. CAA PM, s Moderate Area
Nonattainment SIP Requirements
II. EPA’s Evaluation of Submission
III. EPA’s Proposed Action
IV. Statutory and Executive Order Reviews

I. Background for EPA’s Proposed
Action

A. History of the 2012 PM> s NAAQS

On December 15, 2012, EPA
promulgated the 2012 PM, s NAAQS,
including a revision of the annual
standard to 12.0 micrograms per cubic
meter (ug/m?) based on a 3-year average
of annual mean PM, s concentrations,
and maintaining the current 24-hour (or
daily) standard of 35 ug/m3 based on a
3-year average of the 98th percentile of
24-hour concentrations (78 FR 3086,
January 15, 2013). EPA established the
2012 PM, s NAAQS based on significant
evidence and numerous health studies
demonstrating the serious health effects
associated with exposures to PM, s. The
Cleveland, Ohio area was designated
“Moderate’”” nonattainment for the 2012
PM, s NAAQS based on ambient
monitoring data showing that the area
was above the 12.0 ug/m3 standard. At
the time of designations, the Cleveland
area had a design value of 12.5 pug/m3
for the 2011-2013 monitoring period (80
FR 2206, January 15, 2015).

To provide guidance on the CAA
requirements for state and tribal
implementation plans to implement the
2012 PM> s NAAQS, EPA promulgated
the “Fine Particle Matter National
Ambient Air Quality Standard: State
Implementation Plan Requirements;
Final Rule” (81 FR 58010, August 24,
2016) (hereinafter, the “PM, 5 SIP
Requirements Rule”’). As part of the
PMs s SIP Requirements Rule, EPA has
interpreted the requirements of the CAA
to allow the state to provide a
“precursor demonstration” to EPA that
supports the determination that one or
more PM; 5 precursors need not be
subject to control and planning
requirements in a given nonattainment
area. EPA has determined that sulfur
dioxide (SO>), nitrogen oxides (NOx),
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volatile organic compounds (VOC) and
ammonia (NHj3) are precursors to PM,
and thus the attainment plan
requirements of subpart 4 initially apply
equally to emissions of direct PM, s and
all of its identified precursors. Section
189(e) of the CAA explicitly requires the
control of major stationary sources of
PM, 5 precursors, unless there is a
demonstration to the satisfaction of the
EPA Administrator that such major
stationary sources do not contribute
significantly to PM levels that exceed
the standards in the area. Accordingly,
a state can also provide a precursor
demonstration for attainment planning
purposes which finds that reducing a
precursor does not significantly reduce
PM, 5 concentrations, and therefore
determines that controls are not needed
for any sources of that precursor (not
just major sources) for attainment
purposes. EPA has long recognized the
scientific basis for concluding that there
are multiple precursors to PM,o, and in
particular to PM s (Section III of
Preamble of PM, s SIP Requirements
Rule).

After Ohio’s submission of the
attainment plan by the CAA required
date of October 14, 2016, EPA released
a November 17, 2016 memorandum
from Steve Page entitled “Draft PM, s
Precursor Demonstration Guidance”
(precursor guidance), which provides
guidance to states on methods to
evaluate if sources of a particular
precursor contribute significantly to
PM. 5 levels in the nonattainment area.
The precursor guidance provides a
detailed description of potential
modeling approaches and presents
possible thresholds to use in
determining whether sources of a
particular precursor contribute
significantly to PM> s levels in the area.
Although there is no explicit
concentration which EPA has
determined represents a significant
contribution for PM, s precursor
demonstrations, the precursor guidance
suggests that a contribution level of 0.2
pg/ms3, for annual average PM, s, could
be considered an air quality change that
is “insignificant.” The specific methods
and analysis utilized by Ohio regarding
precursors are generally consistent with
the PM, s SIP Requirements Rule and
precursor guidance and are described in
detail in the sections below regarding
planning requirements and NNSR
requirements.

B. CAA PM; s Moderate Area
Nonattainment SIP Requirements

With respect to the requirements for
an attainment plan for the 2012 PM, 5
NAAQS, the general CAA part D
nonattainment area planning

requirements are found in subpart 1,
and the Moderate area planning
requirements specifically for particulate
matter are found in subpart 4.

EPA utilizes a longstanding general
guidance document that interprets the
1990 amendments to the CAA
commonly referred to as the “General
Preamble” (57 FR 13498, April 16,
1992). The General Preamble addresses
the relationship between the subpart 1
and the subpart 4 requirements and
provides recommendations to states for
meeting statutory requirements for
particulate matter attainment planning.
Specifically, the General Preamble
explains that requirements applicable to
Moderate area attainment plan SIP
submissions are set forth in subpart 4,
but such SIP submissions must also
meet the general attainment planning
provisions in subpart 1, to the extent
these provisions “‘are not otherwise
subsumed by, or integrally related to,”
the more specific subpart 4
requirements (57 FR 13538).
Additionally, EPA finalized the PM; s
SIP Requirements Rule to clarify our
interpretations of the statutory
requirements that apply to Moderate
and “Serious” PM, s nonattainment
areas under subparts 1 and 4.

The CAA requirements of subpart 1
for attainment plans include: (i) The
section 172(c)(1) RACM/reasonably
available control technology (RACT)
and attainment demonstrations; (ii) the
section 172(c)(2) requirement to
demonstrate RFP; (iii) the section
172(c)(3) requirement for emission
inventories; (iv) the section 172(c)(5)
requirements for a NNSR permitting
program; and (v) the section 172(c)(9)
requirement for contingency measures.

The CAA subpart 4 requirements for
Moderate areas are generally
comparable with the subpart 1
requirements and include: (i) The
section 189(a)(1)(A) NNSR permit
program requirements; (ii) the section
189(a)(1)(B) requirements for attainment
demonstration; (iii) the section
189(a)(1)(C) requirements for RACM,;
and (iv) the section 189(c) requirements
for RFP and quantitative milestones.
Section 189(e) also requires that states
regulate major sources of PM, s
precursors in a nonattainment area,
unless EPA approves a demonstration
excusing the state from regulating such
sources. In addition, under subpart 4
Moderate areas must provide for
attainment of the current PM, s annual
standard as expeditiously as practicable
but no later than the end of the 6th
calendar year after designation, which is
December 31, 2021.

II. EPA’s Evaluation of the Submission

OEPA, in coordination with the Lake
Michigan Air Directors Consortium
(LADCO), developed the attainment
plan SIP submission for the Cleveland
area. This plan was subsequently put
through public process, adopted by the
state, and submitted by the OEPA to
EPA. This section describes the relevant
contents of the 2012 PM, s NAAQS
attainment plan SIP submission and
EPA’s rationale for proposing approval
of the required SIP elements of RACM,
attainment demonstration, emissions
inventory, and precursor
demonstrations for both NNSR and
attainment planning purposes.

The 2012 PM; 5 attainment plan
contains SIP provisions to address the
requirements for a Moderate PM; s
nonattainment area, including RACT/
RACM, emissions inventory, modeling,
attainment demonstration,
transportation conformity and motor
vehicle emissions budgets, RFP with
quantitative milestones, and
contingency measures. EPA is proposing
to approve the RACM, emissions
inventory, attainment demonstration,
and precursor demonstrations for NNSR
and attainment planning purposes, as
fully meeting the requirements of the
CAA and the applicable Federal
regulations. Preliminary monitoring
data indicate that the area is attaining
the standard for the 2015-2017 design
value period. If confirmed, certain
planning requirements may be
suspended per the clean data policy (40
CFR 51.1015(a)). EPA will continue to
review other elements of the attainment
plan submission in order to determine
if they are necessary for the area to
attain the standard and act on them
accordingly.

Emissions Inventory!

Section 172(c)(3) of the CAA requires
the development of an emissions
inventory for nonattainment areas. In
addition, the planning and associated
modeling requirements set forth in CAA
section 189(a) make the development of
an accurate and up-to-date emissions
inventory a critical element of any
viable attainment plan. EPA guidance
specifies the best practices for
developing an emissions inventory for
PM: s nonattainment areas per EPA’s
“Emissions Inventory Guidance for
Implementation of Ozone and
Particulate Matter National Ambient Air

1 Note that this guidance was also updated in
2017. See “Emissions Inventory Guidance for
Implementation of Ozone and Particulate Matter
National Ambient Air Quality Standards (NAAQS)
and Regional Haze Regulations” (EPA—454/B-17—
003, July 2017).
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Quality Standards (NAAQS) and
Regional Haze Regulations” (EPA-454/
B-07-002, April 2007). The 2012 PM> 5
NAAQS SIP submission contains
planning inventories of emission
sources and emission rates for the base
year of 2011 and the projected
attainment year of 2021. OEPA selected
the year 2011 as the base year because
it is one of the three years for which air
quality data was used to designate the
area as nonattainment. Additionally,

OEPA and LADCO determined that
high-quality emissions information was
already available from the National
Emissions Inventory (NEI) for 2011.
LADCO developed the base year
emissions inventory for the
nonattainment area using the NEI, with
additional information for on-road and
nonroad mobile sources, marine,
aircraft, and rail sources. Table 1
provides a summary of the annual 2011
emissions inventory for the Cleveland

nonattainment area for direct PM, s and
all PM s precursors.

OEPA’s submission included detailed
information for the sources in the
emissions inventory including facility
name, ID, location, and emissions, as
well as documentation on mobile source
model inputs for both on-road and
nonroad sources (See Docket submission
and Appendix C).

TABLE 1—ANNUAL EMISSIONS INVENTORY FOR CLEVELAND AREA FOR DIRECT PM. s AND PRECURSORS

[toy]
PMz .5
County/source sector NOx SO, NH3 VOC
Filterable Condensable
Cuyahoga:
Area (Nonpoint) ......cccveveeniiinieennene 1143.13 234.61 4989.24 188.94 670.62 12116.58
Marine, Aircraft, Rail (MAR) ... 96.88 0.02 2822.27 187.78 0.99 288.66
Nonroad .......ccccceevreeivrcenienne. 508.69 0.00 6045.40 17.35 8.66 8349.38
Onroad ......... 800.00 0.00 18764.59 132.17 428.60 8568.15
Point EGU ........... 32.90 33.50 771.22 1941.86 0.10 11.40
Point Non-EGU ... 599.48 407.26 2404.05 4461.80 65.87 986.52
Prescribed Fire .......cccccoevviiiiviccenen. 4.92 0.00 1.20 0.54 0.88 12.61
Lorain:

Area (NoNPoiNt) ......cccceeveeeeeereeeeeienennn 477.68 72.00 844.19 44.37 448.73 2721.24
Marine, Aircraft, Rail (MAR) ... 44.39 0.00 1289.44 55.68 0.57 73.94
Nonroad .......ccccceevreeivrcenienne. 160.82 0.00 1971.11 5.39 2.66 3009.78
Onroad ......... 195.49 0.00 4580.85 31.75 101.84 2177.01
Point EGU ....coovviiiiieeeeeeeeee, 94.90 298.62 4673.50 32041.30 0.54 31.82
Point Non-EGU .......cccoeoveiiiiciiee, 156.45 175.78 705.89 374.63 3.01 916.35
Prescribed Fire .......cccoocvveviviennenne. 0.00 0.00 0.00 0.00 0.00 0.00

Total v, 4615.72 1521.80 49862.95 39483.56 1736.07 39263.44

EPA has reviewed the base-year
emissions inventory and finds that it
satisfies the CAA section 172(c)(3)
requirement for a comprehensive,
accurate and current inventory of actual
2011 emissions of the relevant
pollutants for PM, s in the Cleveland
area. Thus, EPA proposes to approve the
base year emissions inventory in the SIP
submission.

Attainment Demonstration and
Modeling

Section 189(a)(1)(B) requires that a
PM, s Moderate area SIP contain either
a demonstration that the plan will
provide for attainment by the applicable
attainment date, or a demonstration that
attainment by such date is
impracticable. In the attainment
demonstration of the 2016 SIP
submission, OEPA described how the
attainment plan would provide for
attainment of the 2012 PM, s NAAQS by
the attainment date of December 31,
2021.

Using air quality modeling, an
attainment demonstration must project
that future air quality levels in the
nonattainment area will be below the
standard. OEPA and LADCO conducted

modeling in accordance with EPA’s
April 2007 (and where appropriate,
draft December 2014) “Guidance on the
Use of Models and Other Analyses for
Demonstrating Attainment of Air
Quality Goals for Ozone, PM; s, and
Regional Haze.” (attainment
demonstration modeling guidance)
(EPA—454/B—07-002, April 2007). OEPA
modeling is also consistent with the
November 2005 Appendix W
requirement used at the time by OEPA
and is still consistent with the updated
January 2017 (82 FR 5182) “Guideline
on Air Quality Models.” (CFR Title 40,
Part 51, Appendix W.) In addition,
OEPA submitted a precursor
demonstration that is consistent with
the recommendations contained in
EPA’s precursor guidance document
released in November 2016. (“PM. 5
Precursor Demonstration Guidance,”
memorandum issued by Steven Page,
Director of EPA Office of Air Quality
Planning and Standards, November 17,
2016).

Per the PM, s SIP Requirements Rule,
the attainment demonstration modeling
guidance provides recommendations
that include: Developing a conceptual

description of the problem to be
addressed; developing a modeling/
analysis protocol; selecting an
appropriate model to support the
demonstration; selecting appropriate
meteorological episodes or time periods
to model; choosing an appropriate area
to model with appropriate horizontal/
vertical resolution; generating
meteorological and air quality inputs to
the air quality model; generating
emissions inputs to the air quality
model; and, evaluating performance of
the air quality model. After these steps
are completed, the state can apply a
model to simulate effects of future year
emissions and candidate control
strategies.

OEPA and LADCO calculated the
baseline design value for PM, s using the
procedures contained in appendix N to
40 CFR 50, “Interpretation of the
National Ambient Air Quality Standards
for Particulate Matter,” and EPA
attainment demonstration modeling
guidance. Ambient PM> s concentrations
for the 2009-2013 time frame (a
weighted average of the 2009-2011,
2010-2012, and 2011-2013 design value
periods, as recommended by the
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Modeling Guidance) were used to
calculate baseline design values ranging
from 9.64-12.82 pg/ms3 for the seven
PM, s monitoring locations in the
nonattainment area (see Table 2).
Detailed methods for the baseline design
value calculations are in Appendix B of
the 2016 SIP submission (See Docket).

Next, OEPA and LADCO compiled
base-year emission inventories (as
discussed above) and projected
emission inventories for the attainment
year 2021. LADCO utilized emission
inventories compiled by EPA for the
years 2011, 2017, and 2025 as the
starting point. EPA’s 2011 emissions
inventory (Version 2011eh) is based on
the 2011 NEI, version 2 (2011NEIv2).
The inventory uses hourly 2011
continuous emissions monitoring
system (CEMS) data for electric
generating units (EGUs) emissions,
hourly on-road mobile emissions, and
2011 day-specific wild and prescribed
fire data. Emissions include all criteria
pollutants and precursors (CAPs), and a
few hazardous air pollutants (HAPs).
See EPA’s Technical Support Document
(EPA, 2015A) for a thorough description
of the methodology used to develop the
2011 emissions inventory.

EPA projected future emission
inventories for the years 2017 and 2025
based on the 2011 baseline inventory.

The future-year scenarios incorporate
current “‘on-the-books” regulations, and
do not include any additional measures
or controls. See, EPA (2015A) for a
thorough description of the
methodology used to project future
emissions. For most emissions
categories, LADCO developed the 2021
future-year emissions inventory by
interpolating between EPA’s 2017 and
2025 inventories. The interpolation was
done for each model species at each
model cell for every model hour.
However, LADCO developed updated
2021 EGU emissions by using the
Eastern Regional Technical Advisory
Committee EGU Tool (ERTAC) and
updated 2021 regional on-road mobile
emissions using EPA’s Motor Vehicle
Emission Simulator (MOVES2014) and
Ramboll-Environ emissions (See
Appendix B and C for detailed
discussion).

For EGU projections, Ohio and
LADCO relied on the U.S. Energy
Information Administration’s “High Oil
and Gas Resource” (See Docket for
detailed discussion). The projected
emissions inventory not only accounts
for growth in economic sectors, but also
includes emissions controls (existing or
future regulations) that will impact
sources in the area. In this case, OEPA
and LADCO only modeled controls that

have been promulgated, with no new
future controls being added since OEPA
has determined that additional RACT
and RACM would not be necessary for
expeditious attainment, and that current
controls in the area are sufficient to
meet the RACM requirement. For
modeling purposes no additional
RACM/RACT was applied to future year
inventories.

The base-year and projected emission
inventories were used in a
photochemical grid model, the
Comprehensive Air Quality Model with
extensions (CAMX), to project the
expected change from base-year to
future year design values. The modeled
attainment demonstration results in a
predicted future-year concentration at
each PM, 5 ambient monitor location
within the Cleveland nonattainment
area. The results from the CAMx
modeling were then used as inputs to
EPA’s Modeled Attainment Test
Software (MATS) to calculate the design
values for each monitored location in
the attainment year 2021 using
information on current PM; s speciation.
Modeled attainment year results show
that the area is expected to meet the
standard (all 2021 values at existing
monitor locations are below 12.0 pg/m3)
by the 2021 attainment date (See Table
2).

TABLE 2—PROJECTED PM,_ s DESIGN VALUES (ug/m3) FOR 2021

: 2021
; 2011 Baseline h
Count Monitor ID : Projected
Y design value desigjn value
(715772 g Lo F- NSRRI 39-035-0034 10.02 8.07
39-035-0038 12.82 10.69
39-035-0045 11.99 9.84
39-035-0060 12.79 10.45
39-035-0065 12.49 10.32
39-035-1002 10.36 8.41
[ - 1o R 39-093-3002 9.64 8.08

Based on the above, EPA is proposing
to approve OEPA’s demonstration of
attainment for 2021 as meeting the
statutory requirement in CAA
189(a)(1)(B).

RACM/RACT Requirements

The general SIP planning
requirements for nonattainment areas
under subpart 1 include CAA section
172(c)(1), which requires
implementation of all RACM (including
RACT). Section 172(c)(1) requires that
attainment plans provide for the
implementation of RACM (including
RACT) to provide for attainment of the
NAAQS. Therefore, what constitutes
RACM and RACT is related to what is

necessary for attainment, as well as
expeditious attainment, in a given area.

Subpart 4 also requires states to
develop attainment plans that evaluate
potential control measures and impose
RACM and RACT on sources within a
Moderate nonattainment area that are
necessary to expeditiously attain the
NAAQS. Specifically, CAA section
189(a)(1)(C) requires that Moderate
nonattainment plans provide for
implementation of RACM and RACT no
later than four years after the area is
designated as nonattainment. As with
subpart 1, the terms RACM and RACT
are not defined within subpart 4. Nor do
the provisions of subpart 4 specify how
states are to meet the RACM and RACT
requirements. However, EPA’s

longstanding guidance in the General
Preamble provides recommendations for
determining which control measures
constitute RACM and RACT for
purposes of meeting the statutory
requirements of subpart 4 (57 FR 13540—

13541).

For both RACM and RACT, EPA notes
that an overarching principle is that if
a given control measure is not needed
to attain the relevant NAAQS in a given
area as expeditiously as practicable,
then that control measure would not be
required as RACM or RACT because it
would not be reasonable to impose
controls that are not in fact needed for
attainment purposes. Accordingly, a
RACM and RACT analysis is a process
to identify emission sources, evaluate
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potential emission controls, and impose
those control measures and technologies
that are reasonable and necessary to
bring the area into attainment as
expeditiously as practicable, but by no
later than the statutory attainment date
for the area.

EPA has long applied a policy that
states must evaluate the combined effect
of reasonably available control measures
that, if implemented collectively, would
advance the attainment date by at least
one year and should be adopted. Since
the area’s preliminary data indicate that
it will attain the NAAQs based on the
2015-2017 design value period, it is not
necessary to implement additional
controls. The data indicates that the area
is attaining the standard with current
Federal, state, and local permanent and
enforceable measures.

OEPA provided a RACM and RACT
analysis in Appendix E of the 2012
PM, 5 attainment plan SIP submission.
Ohio has found that existing measures
for PM, 5, SO, and NOx for area sources,
mobile sources and stationary sources
constitute RACT/RACM (80 FR 68253;
81 FR 58402; 82 FR 16938). Some of the
current controls for the area that are
sufficient to meet the RACM/RACT
requirement include: Existing PM, s and
ozone RACT rules, mobile source
controls, SO, reductions from 2010 SO,
nonattainment areas including a large
EGU in neighboring Lake County,
Federal interstate transport rules, and
regional haze.

OEPA provided an attainment
analysis that consisted of: First, a
modeling demonstration that the area
would attain by the attainment date in
2021 with current on-the-books controls
and measures; and second, a
demonstration showing that by
interpolating modeled future values
from 2021 with 2016 design values at
the monitored sites, the area would be
attaining the standard in both 2020 (at
11.0 pg/m3) and 2019 (at 11.3 pg/m3) at
the design value monitor prior to the
2021 statutory attainment date. The
interpolation suggested that the area
would attain at the end of 2017, similar
to EPA modeling analysis discussed
below, and is now verified by the
preliminary 2015-2017 design values
that indicate the area is likely attaining
as of the end of 2017. In addition, the
PM, 5 SIP Requirements Rule outlines
the option for states to do an additional
modeling demonstration to show that
specific PM, s precursors are not
significant contributors to PM, s levels
that exceed the standard in the area.
OEPA provided a precursor
demonstration modeling analysis that
was intended to demonstrate that
emissions of NH3 and VOC are not

significant PM, s precursors for
attainment planning purposes.

Precursor Demonstration for Attainment
Planning Purposes

For the precursor demonstration,
OEPA and LADCO initially performed a
“concentration-based” contribution
analysis using speciated monitoring
data to determine whether NH3 or VOC
contribute significantly to PM, s
concentrations in the area, based on
monitored values alone. However, using
the assumption suggested in the draft
precursor demonstration guidance that
all NH; emissions are associated with
the nitrate portion of PM, s mass, and
that all VOC emissions are associated
with the organic carbon portion of PM- 5
mass, the state could not determine that
these precursors did not make a
significant contribution.

Therefore, the state proceeded with a
sensitivity analysis to determine the
impact of reducing NH3 and VOC
emissions on PM, s concentrations in
the nonattainment area. OEPA and
LADCO performed a modeled
sensitivity analysis for attainment
planning purposes using the 2021
attainment year concentrations at each
monitor in the Cleveland area. LADCO
applied a 40% emission reduction to
anthropogenic sources of NH3 and VOC
emissions for all source categories in the
Cleveland nonattainment area. The
OEPA submission indicated that the
40% comprehensive reduction was
chosen because it was within the range
of a previously published,
comprehensive sensitivity analysis done
in photochemical modeling which
typically uses 30-50% when applying
the reduction across all emission
sectors—as done for this analysis.2

The submission was made by the state
prior to the date that the precursor
guidance was issued by EPA; however,
the modeled reduction levels are still
within the suggested range of 30—-70%
reductions found in the precursor
guidance.

The results of the 2021 attainment
planning sensitivity analyses show
modeled impacts from reducing NH; by
40% on PM, 5 concentrations at the
monitors ranging from 0.10-0.21 pg/m3,
and modeled impacts from reducing
VOC ranging from 0.0-0.01 pug/ms3.

2EPA examined examples in the published
literature of general sensitivity modeling studies
that look at the impact of across-the-board
percentage reductions in precursor emissions on
secondary pollutants (including PM> 5, PM,0, and
ozone) (Vieno, 2016; Megaritis, 2013; Harrison,
2013; Derwent, 2014; Liu, 2010; Pun, 2001). The
majority of studies have used across the board
percentage precursor emissions reductions of
between 30% and 60%, with the most common
reduction percentages being 30% and 50%.

Although there is no explicit
concentration which EPA has
determined represents a significant
contribution, the current draft precursor
guidance suggests that a contribution
level of 0.2 ug/ms3 is an appropriate
recommended threshold to identify an
air quality change that is “insignificant”
for annual average PM, s. In this case, all
modeled impacts for VOC emissions are
well below the recommended threshold,
and most of the modeled NH; impacts
are at or below the threshold as well,
with only one ambient air quality
monitor showing modeled ambient
PM, 5 levels slightly above the
recommended threshold (at 0.21 pg/m3).

EPA’s precursor guidance noted that
there may be cases where precursor
emissions have an impact above the
recommended contribution thresholds,
yet do not “significantly contribute” to
levels that exceed the standard in the
area (pursuant to section 189(e)). Under
the PM, s SIP Requirements Rule, the
significance of a precursor’s
contribution is to be determined ‘“‘based
on the facts and circumstances of the
area.” Air agencies may thus provide
EPA with information related to other
factors they believe should be
considered in determining whether the
contribution of emissions of a particular
precursor to levels that exceed the
NAAQS is “significant” or not. Such
factors may include: The amount by
which a precursor’s contribution
exceeds the recommended contribution
thresholds; the severity of
nonattainment at relevant monitors and/
or grid cell locations in the area; trends
in ambient speciation data and
precursor emissions; and any other
relevant information.

Based on a number of factors, in this
case EPA believes that NH3 is not a
significant precursor. The relevant
factors include: The magnitude of the
amount above the threshold is small
compared to the total threshold amount
(5% of the total threshold amount); the
area continues to trend downward in
both ambient monitoring data and
emissions in direct PM» s and
precursors; current preliminary
monitoring data shows the area is
attaining the standard; and additionally,
this small amount of PM, s resulting
from NH3; would not interfere with the
area’s ability to attain the standard, as
evidenced by the fact that the
preliminary 2015-2017 design value is
0.7 ug/m3 below the NAAQS. Regardless
of the finding of significance for these
precursors, the area is expected to attain
(based on preliminary design values)
with only current controls in place, and
it would not be required to control any
sources further. Additionally, the area
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has preliminary 2015-2017 data
indicating that it has a three-year design
value below the level of the NAAQS, so
that any additional controls would not
be implemented until well after the area
has attained the standard.

Based on the above, EPA agrees with
the determination by Ohio that for
attainment planning purposes,
additional controls on existing sources
of NH;3 and VOC emissions do not need
to be imposed.

RACM/RACT Analysis

OEPA conducted a six-step RACM
analysis that focused on direct PM; s,
NOx, and SO»: (1) Identify sources in
the area for PM, s, NOx, and SO,—that
comprised over 90% of the emissions
for each pollutant over all source
categories; (2) identify potential control
measures; (3) evaluate technological
feasibility; (4) evaluate economic
feasibility; (5) determine if the measures
can be implemented within both four
and five years; (6) evaluate the earliest
practical year for attainment.

As detailed in OEPA’s RACT/RACM
analysis in Appendix E, many of the
sources are already well controlled. The
state then identified current controls for
each source as well as any additional
measures or controls that are potentially
available to each of the identified
sources using EPA’s “Menu of Control
Measures” document, available online
at http://www.epa.gov/air/criteria.html
and the RACT/BACT/LAER
Clearinghouse (RBLC) at http://
cfpub.epa.gov/rblc/. OEPA then
determined if any of the identified
controls were technologically or
economically feasible using EPA’s the
method outlined in the PM, 5 SIP
Requirements Rule, which can include
factors such as a source’s process and
operating procedures, raw materials,
physical plant layout, and potential
environmental impacts such as
increased water pollution, waste
disposal and energy requirements (see
40 CFR 51.1009(a)(3)(i)).

In regard to area and mobile sources,
a state may tailor the analysis to the
considerations that are relevant to the
local circumstances, such as the
condition and extent of needed
infrastructure, population size, and
workforce type and habits, all of which
may impact the availability of potential
control measures in the area. (81 FR
58010)

OEPA also determined economic
feasibility of each identified measure or
technology. That analysis included
consideration of the cost of reducing
emissions in the area and the difference
between the cost of an emissions
reduction measure at a particular source

in the area and the cost of emissions
reduction measures that have been
implemented at similar sources in the
same or other areas.

OFEPA determined that the
technologically feasible measures that
were identified were not economically
feasible. For example, the state
determined that the cost-effectiveness
ranged from $5800 per ton to more than
$40,000 per ton for measures that were
found to be technologically feasible for
major stationary sources. In addition,
the highest costs of reductions were
generally linked to controls of direct
PM, 5, and OEPA has determined that
reductions in direct PM,.s would be the
most effective at reducing the monitored
concentrations in the Cleveland area.
Thus, the state found that the most
effective controls are not reasonable to
implement based on cost.

Finally, OEPA analyzed the
implementation time frame of controls
within four years and the earliest
applicable attainment date, which by
interpolation would be the end of 2017,
and determined that the area would
attain the standard prior to the state
rulemaking and implementation of
additional controls in the area. In fact,
the area has preliminary 2015-2017 data
indicating that it has a three-year design
value below the level of the NAAQS,
making implementation of additional
controls to achieve attainment moot.

As noted by OEPA, both the Federal
and state “on the books” controls have
led to additional control and will lead
to additional emissions reductions in
the future. Because of the historic
nonattainment status of this area for
both ozone and PM. 5, the Cleveland
nonattainment area is one of the most
well controlled areas in the state for
pollutants contributing to formation of
both PM, 5 and ozone. Ohio’s current
rules, current controls and the Federal
“on the books” controls continue to
satisfy RACT/RACM for the annual
PM, 5 standard. Some of the current
controls that are sufficient to meet the
RACT/RACM requirement are Ohio’s
current RACT program found in Ohio
Administrative Code (OAC) Chapter
3745-17, which controls NOx; rules
under OAC Chapter 3745-18 which
control SO, sources for the state; and
the inspection and maintenance
program contained in OAC Chapter
3745-26, which reduces emissions of
NOx and VOC from on-road vehicles.
OEPA has determined that no additional
controls are feasible to implement as
RACM/RACT in the Cleveland area, and
that current controls meet the
requirement for RACM under 172(c)(1)
and 189(a)(1)(C).

EPA finds OEPA’s determination
reasonable, and is proposing to approve
OEPA’s determination that current
controls meet the RACM/RACT
requirement and that additional controls
are not reasonable for other sources in
the area or necessary to expeditiously
attain the NAAQS.

As noted above, the attainment
demonstration modeling analysis
reflecting 2021 projected emissions
based on only current controls shows
that projected 2021 air quality values at
monitoring sites in the area range from
8.07-10.69 pg/m3, well below the
standard. Monitoring data for the 2014—
2016 design values show only one
monitor in the area is above the
standard at 12.2 ug/m3, and is trending
downward. Interpolation between
current and projected monitor values
indicates that the area is likely to attain
the standard with current controls by
the end of the 2017 calendar year.
Current, preliminary monitored design
values for the years 2015-2017 shows
the highest values being monitored in
the Cleveland area is 11.3 ug/m3. EPA
also conducted modeling in 2015 in
support of regulatory initiatives
regarding the revised ozone NAAQS and
interstate transport (Appendix B), and
these analyses also indicate that the
Cleveland area will attain the PM, s
NAAQS well before the outermost
attainment date of December 31, 2021.

Based on the above, EPA is proposing
to find that current controls on sources
in the nonattainment area meet the
requirements of section 172(c)(1) and
section 189(a)(1)(C) of the CAA.
Accordingly, EPA is proposing to
approve current controls: Federal
mobile source standards, transport
rules, Regional Haze plans, and state
VOC RACT rules as meeting the RACM/
RACT provisions.

Nonattainment NSR Precursor
Demonstration

In addition to the attainment planning
precursor demonstrations, which
showed that neither existing sources of
VOC nor existing sources of NH3 have
a significant contribution to PM, s
concentrations, OEPA provided an
analysis for both VOC and NH; intended
to show that increases in emissions of
these precursors that may result from
new or modified sources would not
make a significant contribution to PM, 5
concentrations in the area. This
demonstration is intended to justify the
state’s determination that major
stationary sources of these precursors do
not need to be regulated under the
NNSR program for the area. For NNSR
permitting purposes, CAA section
189(e), as interpreted by the PM, 5 SIP
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Requirements Rule, provides an option
for the state to provide a precursor
demonstration intended to show that
increases in emissions from potential
new and existing major stationary
sources of a particular precursor would
not contribute significantly to levels that
exceed the 2012 PM, s NAAQS in a
particular nonattainment area. 40 CFR
51.1006(a)(3). In particular, EPA’s
regulations provide that a state choosing
to submit an NNSR precursor
demonstration should evaluate the
sensitivity of PM; 5 levels in the
nonattainment area to an increase in
emissions of the precursor. If the state
demonstrates that the estimated air
quality changes determined through
such an analysis are not significant,
based on the facts and circumstances of
the area, the state may use this
information to identify new major
stationary sources and major
modifications of a precursor that will
not be considered to contribute
significantly to PM- s levels that exceed
the standard in the nonattainment area
under CAA section 189(e). Id.
51.1006(a)(3)(i). If EPA approves the
state’s NNSR precursor demonstration
for a nonattainment area, major sources
of the relevant precursor can be
exempted from the NNSR major source
permitting requirements for PM, s with
respect to that precursor. Id.
51.1006(a)(3)(ii).

For NNSR permitting purposes,
sensitivity analyses examine potential
increases in emissions through a model
simulation that evaluates the effect on
PM, 5 concentrations in the area
resulting from a given set of precursor
emission increases from one or more
new or modified stationary sources.
Ohio’s 2011 and 2021 comprehensive
modeling inventories were used for this
analysis. To help determine a
theoretical growth scenario as a result of
major source expansion (new or
modified), Ohio first prepared
inventories for VOC and NHj; for 2008
to 2014 for the entire State from Ohio’s
annual emissions reporting program.
Ohio used inventories for the entire
State in order to determine what types
of major sources/source categories are
likely to expand (new or modified)
within the Cleveland area and at what
magnitude (tons per year) those
expansions are likely to occur. These
inventories and the full detailed
analysis are contained in Appendix F of
Ohio’s submission.

Consistent with EPA’s regulation and
draft guidance, OEPA and LADCO have
performed sensitivity analyses of
potential increases in emissions through
a model simulation that evaluates the
effect on PM; 5 concentrations in the

nonattainment area (including
unmonitored areas) resulting from a
given set of hypothetical NH3 or VOC
precursor emission increases from
modified major stationary sources of the
respective precursors in the
nonattainment area. The inventories and
the full detailed analysis are contained
in Appendix F of Ohio’s submission.
For the NH;3 analysis, Ohio assumed
emissions increases at three existing
locations of NH3 in the area, as these
would be the most likely future areas of
growth in the Cleveland area. EPA
believes that the use of the historical
inventories to predict growth is
reflective of the future potential
increases specific to the Cleveland area
given the current types of facilities and
their respective locations, the urban
density and ability to expand or build,
as well as the types of state regulation
or other Federal requirements (such as
National Emission Standards for
Hazardous Air Pollutants) on facility
types and controls required for other
pollutants. EPA believes that this is an
acceptable approach to estimating
potential future growth.

In addition to the modeled emissions
increases based on historical growth at
sources, LADCO and OEPA did an
additional NH3; modeling analysis
(submitted July 18, 2017) based on a 100
tpy emissions increase (to represent
major sources) in each modeled grid cell
in the nonattainment area. EPA believes
that this is a sufficiently conservative
analysis that exceeds the level of actual
potential NH; emissions growth likely
to occur in the area. Both of these
approaches are consistent with
suggested modeling in EPA’s precursor
guidance. Thus, EPA finds that this
analysis serves as a reasonable
evaluation of the sensitivity of PM; s
concentrations to a large emissions
increase across the spatial area.

For the VOC analysis, Ohio added
1,486 tpy of VOC emissions at 3 existing
source locations where VOC emissions
increases potentially could occur in the
nonattainment area. Compared to the
2011 inventory, this represents a 75%
increase in VOC emissions from existing
stationary sources (EGU and non-EGU).
Compared to the 2021 projected
inventory, this represents an 80%
increase in stationary source emissions.
For the NH;3 analysis, Ohio added 325
tpy of NH3 emissions (scenario 1) to 3
existing source locations where NH;
emissions increases potentially could
occur in the nonattainment area.
Compared to the 2011 inventory, this
represents a 447 % increase in NH;
emissions from existing stationary
sources. Compared to the 2021 projected
inventory, this represents a 449%

increase in NH; from stationary sources.
The additional NH3 analysis (scenario 2)
had a total emissions increase of 1,700
tpy, which is over 500% higher growth
than the historical NH3 growth (scenario

1).

Ohio found the addition of the NH;
emissions (approximately 350 tpy) into
the model based on historical growth
(scenario 1) would result in a peak
impact of 0.08 ug/m3, and the addition
of the above VOC emissions would
result in a peak impact of 0.02 pg/m3.
The modeled impacts are well below the
recommended significance contribution
threshold of 0.2 ug/m3; for VOC it is an
order of magnitude difference, and for
NHj; the maximum value is less than
half the recommended significant
contribution threshold level. The results
of NH3 modeling for scenario 2 indicate
that, even with a conservatively large
NHj; increase, the maximum impact was
0.24 pg/m3, which is only slightly above
the recommended contribution
threshold of 0.2 pg/ms3.

While the increase is slightly above
the recommended contribution
threshold, EPA believes that it is
reasonable to conclude that NH;
emissions from major stationary sources
(in the context of a NNSR precursor
demonstration) do not contribute
significantly to PM, s concentrations in
the nonattainment area for the following
reasons: Historical growth of NH;
sources in the area are significantly less
than what was modeled for scenario 2;
the only likely future increases of NH;
emissions from major sources in the
area are from the increased use of NH3
for EGU NOx control (ammonia slip)
and would likely occur at existing EGUs
(as modeled in scenario 1); the area
continues to trend downward in both
monitored PM: s concentrations and
PM, 5 (direct and precursor) emissions;
current preliminary monitoring data
shows the area is attaining the standard;
and, this small amount of additional
ambient PM> 5 concentration, based on
the modeling analysis, would therefore
not interfere with the area’s ability to
attain the standard given that the
current preliminary design value for
2015-2017 is 11.3 ug/m3; and the
additional modeled increase of 0.24
ug/m3 would not impact the area’s
ability to attain or maintain the NAAQS.

Based on the results of the modeling
demonstration and the additional
factors described in this section, EPA is
proposing to approve Ohio’s
determination that emissions increases
of either VOC or NH; from new and
modified major stationary sources
would not contribute significantly to
PM_ 5 levels that exceed the 2012 PM; 5
NAAQS in the Cleveland nonattainment
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area. Accordingly, new or modified
major sources of VOC and NH3; may be
exempted from the state’s NNSR
program requirements for PM, s in the
Cleveland PM, 5 nonattainment area.

III. EPA’s Proposed Action

Ohio’s attainment demonstration
modeling, and precursor analysis for
both attainment planning RACM and
nonattainment NNSR determined that
VOCs and NH3; do not significantly
contribute to PM> s concentrations in the
area. EPA finds that Ohio’s analysis is
reasonable and well supported. EPA is
thus proposing to approve the following
elements of the 2012 SIP submission:
The base year 2011 emissions inventory
to meet the section 172(c)(3)
requirement for emission inventories;
the demonstration of attainment for
2021 as meeting the statutory
requirement in CAA 189(a)(1)(B);
current controls as meeting RACM
requirements of 172(c)(1) and
189(a)(1(C).

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive

Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,

Particulate matter, Reporting and

recordkeeping requirements, Sulfur

oxides, Volatile organic compounds.
Dated: May 21, 2018.

Cathy Stepp,

Regional Administrator, Region 5.

[FR Doc. 2018-11748 Filed 6—1—18; 8:45 am]

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2018-0099; FRL-9978—
26—Region 1]

Air Plan Approval; Connecticut;
Volatile Organic Compound Emissions
From Consumer Products and
Architectural and Industrial
Maintenance Coatings

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
State Implementation Plan (SIP)
revision submitted by the State of

Connecticut. The SIP revision amends
requirements for controlling volatile
organic compound (VOC) emissions
from consumer products and
architectural and industrial
maintenance (AIM) coatings by revising
Regulations of Connecticut State
Agencies (RCSA) sections 22a—174—-40,
22a-174-41, and adding section 22a—
174—41a. The intended effect of this
action is to propose approval of these
regulations into the Connecticut SIP.
This action is being taken in accordance
with the Clean Air Act (CAA).

DATES: Written comments must be
received on or before July 5, 2018.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R01-
OAR-2018-0099 at
www.regulations.gov, or via email to
mackintosh.david@epa.gov. For
comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. For either manner
of submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
www.epa.gov/dockets/commenting-epa-
dockets. Publicly available docket
materials are available at
www.regulations.gov or at the U.S.
Environmental Protection Agency, EPA
New England Regional Office, Office of
Ecosystem Protection, Air Quality
Planning Unit, 5 Post Office Square—
Suite 100, Boston, MA. EPA requests
that if at all possible, you contact the
contact listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
David Mackintosh, Air Quality Planning
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Unit, U.S. Environmental Protection
Agency, New England Regional Office, 5
Post Office Square—Suite 100, (Mail
Code OEP05-02), Boston, MA 02109—
3912, telephone 617-918-1584, email
mackintosh.david@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Table of Contents

1. Background and Purpose

II. EPA’s Evaluation of the Submittal

III. Proposed Action

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. Background and Purpose

In the summer of 2011, the Ozone
Transport Commission (OTC) updated
its Architectural and Industrial
Maintenance Model Rule, and in the
spring of 2013, OTC updated its
Consumer Products Model Rule.
Connecticut subsequently revised its
regulations at RCSA section 22a—174—
40, “Consumer Products,” and section
22a-174-41, “Architectural and
Industrial Maintenance Products—
Phase 1,” and added section 22a—174—
41, “Architectural and Industrial
Maintenance Products—Phase 2,”
which all became effective in the State
of Connecticut on October 5, 2017.
Connecticut submitted these regulations
to EPA in a SIP revision dated October
18, 2017.

EPA last approved Connecticut’s
RCSA section 22a—174—40, ‘“‘Consumer
Products,” into the Connecticut SIP on
June 9, 2014 (79 FR 32873) and last
approved RCSA section 22a-174-41,
“Architectural and Industrial
Maintenance Products,” into the
Connecticut SIP on August 22, 2012 (77
FR 50595).

II. EPA’s Evaluation of the Submittal

Connecticut revised section 22a—174—
40, “Consumer Products,” is based on
the 2013 OTC Model Rule for Consumer
Products. Connecticut’s rule contains
limits for more categories of consumer
products than EPA’s National Volatile
Organic Compound Emission Standards
for Consumer Products rule at 40 CFR
part 59 subpart C (63 FR 48831,
September 11, 1998). The regulation
limits are also equal to, or more
stringent than, those found in EPA’s
consumer products rule.

The consumer products listed in
Section 22a—174-40 include items sold
to retail consumers for household or
automotive use, as well as products
used in commercial and institutional
settings, such as beauty shops, schools
and hospitals. The regulation has VOC

content limits for over one hundred
categories. In addition to the VOC
emissions limits, the regulation
includes: Limits on toxic contaminants
in antiperspirants and deodorants and
other consumer products; requirements
for charcoal lighter materials, aerosol
adhesives and floor wax strippers;
requirements for products containing
ozone-depleting compounds; product
labeling requirements; and record
keeping, reporting and testing
requirements.

Connecticut revised RCSA section
22a-174-41, “Architectural and
Industrial Maintenance Products”
renaming the section “Architectural and
Industrial Maintenance Products—
Phase 1,” and changing its applicability
to only regulate AIM coatings
manufactured through April 30, 2018.
For AIM coatings manufactured on and
after May 1, 2018, Connecticut added a
new section 22a-174—41a
“Architectural and Industrial
Maintenance Products—Phase 2,”
which contains a number of new coating
categories and reduced VOC content
limits for some existing coating
categories, consistent with the 2011
OTC AIM model rule. The limits in the
Connecticut AIM rules remain as
stringent as, or more stringent than,
those contained in the EPA’s AIM rule
at 40 CFR part 59 Subpart D (63 FR
48848; September 11, 1998).

Connecticut’s revised RCSA sections
22a-174-40, 22a—174—41, and new
section 22a—174—41a include additional
and more stringent VOC emission
controls than the previous SIP-approved
version of the consumer product and
AIM rules. Thus, the SIP revision
satisfies the requirements of Section
110(1) of the CAA because the revision
will not interfere with any applicable
requirement concerning attainment and
reasonable further progress or any other
applicable requirement of the CAA.
Accordingly, we are proposing to
approve Connecticut’s revised
regulations into the Connecticut SIP.

III. Proposed Action

EPA is proposing to approve and
incorporate into the Connecticut SIP
revised RCSA section 22a—174-40,
“Consumer Products,” revised section
22a-174—41, “Architectural and
Industrial Maintenance Products—
Phase 1,” and new section 22a—-174—41a
“Architectural and Industrial
Maintenance Products—Phase 2,” all of
which became effective in the State of
Connecticut on October 5, 2017.

EPA is soliciting public comments on
the issues discussed in this notice or on
other relevant matters. These comments
will be considered before taking final

action. Interested parties may
participate in the Federal rulemaking
procedure by submitting written
comments to this proposed rule by
following the instructions listed in the
ADDRESSES section of this Federal
Register.

IV. Incorporation by Reference

In this rule, the EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, the EPA is
proposing to incorporate by reference
Connecticut RCSA sections 22a-174—-40,
22a—174—41, and 22a-174—41a. The EPA
has made, and will continue to make,
these documents generally available
electronically through
www.regulations.gov and in hard copy
at the appropriate EPA office.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);
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¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: May 23, 2018.

Alexandra Dunn,

Regional Administrator, EPA Region 1.
[FR Doc. 2018-11596 Filed 6-1-18; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R08-OAR-2018-0109; FRL-9978-72—
Region 8]

Interstate Transport Prongs 1 and 2 for
the 2010 Sulfur Dioxide (SO.) Standard
for Colorado, Montana, North Dakota,
South Dakota and Wyoming

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
portions of State Implementation Plan
(SIP) submissions from Colorado,
Montana, North Dakota, South Dakota
and Wyoming addressing the Clean Air
Act (CAA or Act) interstate transport
SIP requirements for the 2010 Sulfur
Dioxide (SO,) National Ambient Air
Quality Standards (NAAQS). These

submissions address the requirement
that each SIP contain adequate
provisions prohibiting air emissions that
will have certain adverse air quality
effects in other states. The EPA is
proposing to approve portions of these
infrastructure SIPs for the
aforementioned states as containing
adequate provisions to ensure that air
emissions in the states will not
significantly contribute to
nonattainment or interfere with
maintenance of the 2010 SO, NAAQS in
any other state.
DATES: Comments must be received on
or before July 5, 2018.
ADDRESSES: Submit your comments,
identified by Docket ID No EPA-R08—
OAR-2018-0109 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from
www.regulations.gov. The EPA may
publish any comment received to its
public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e., on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.
FOR FURTHER INFORMATION CONTACT:
Adam Clark, Air Program, U.S. EPA
Region 8, (303) 312-7104, clark.adam@
epa.gov.
SUPPLEMENTARY INFORMATION:
I. Background
II. Relevant Factors To Evaluate 2010 SO,
Interstate Transport SIPs

III. States’ Submissions and EPA’s Analysis

A. Colorado

1. State’s Analysis

2. EPA’s Prong 1 Evaluation

3. EPA’s Prong 2 Evaluation

B. Montana

1. State’s Analysis

2. EPA’s Prong 1 Evaluation

3. EPA’s Prong 2 Evaluation

C. North Dakota

1. State’s Analysis

2. EPA’s Prong 1 Evaluation

3. EPA’s Prong 2 Evaluation

D. South Dakota

1. State’s Analysis

2. EPA’s Prong 1 Evaluation
3. EPA’s Prong 2 Evaluation
E. Wyoming
1. State’s Analysis
2. EPA’s Prong 1 Evaluation
3. EPA’s Prong 2 Evaluation
IV. Proposed Action
V. Statutory and Executive Order Reviews

I. Background

On June 2, 2010, the EPA established
a new primary 1-hour SO, NAAQS of 75
parts per billion (ppb), based on a 3-year
average of the annual 99th percentile of
1-hour daily maximum concentrations.?
The CAA requires states to submit,
within 3 years after promulgation of a
new or revised NAAQS, SIPs meeting
the applicable “infrastructure”” elements
of sections 110(a)(1) and (2). One of
these applicable infrastructure elements,
CAA section 110(a)(2)(D)(i), requires
SIPs to contain “‘good neighbor”
provisions to prohibit certain adverse
air quality effects on neighboring states
due to interstate transport of pollution.

Section 110(a)(2)(D)(i) includes four
distinct components, commonly
referred to as “prongs,” that must be
addressed in infrastructure SIP
submissions. The first two prongs,
which are codified in section
110(a)(2)(D)(i)(1), require SIPs to contain
adequate provisions that prohibit any
source or other type of emissions
activity in one state from contributing
significantly to nonattainment of the
NAAQS in another state (prong 1) and
from interfering with maintenance of
the NAAQS in another state (prong 2).
The third and fourth prongs, which are
codified in section 110(a)(2)(D)@{)(ID),
require SIPs to contain adequate
provisions that prohibit emissions
activity in one state from interfering
with measures required to prevent
significant deterioration of air quality in
another state (prong 3) or from
interfering with measures to protect
visibility in another state (prong 4).

In this action, the EPA is proposing to
approve the prong 1 and prong 2
portions of infrastructure SIP
submissions submitted by: Colorado on
July 17, 2013 and February 16, 2018;
Montana on July 15, 2013; North Dakota
on March 7, 2013; South Dakota on
December 20, 2013; and Wyoming on
March 6, 2015, as containing adequate
provisions to ensure that air emissions
in these states will not significantly
contribute to nonattainment or interfere
with maintenance of the 2010 SO,
NAAQS in any other state. All other
applicable infrastructure SIP
requirements for these SIP submissions
have been addressed in separate
rulemakings.

175 FR 35520 (June 22, 2010).
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II. Relevant Factors To Evaluate 2010
SO; Interstate Transport SIPs

Although SO, is emitted from a
similar universe of point and nonpoint
sources, interstate transport of SO, is
unlike the transport of fine particulate
matter (PM-s) or ozone, in that SO is
not a regional pollutant and does not
commonly contribute to widespread
nonattainment over a large (and often
multi-state) area. The transport of SO, is
more analogous to the transport of lead
(Pb) because its physical properties
result in localized pollutant impacts
very near the emissions source.
However, ambient concentrations of SO,
do not decrease as quickly with distance
from the source as Pb because of the
physical properties and typical release
heights of SO,. Emissions of SO, travel
farther and have wider ranging impacts
than emissions of Pb, but do not travel
far enough to be treated in a manner
similar to ozone or PM, 5. The

approaches that the EPA has adopted for
ozone or PMs 5 transport are too
regionally focused and the approach for
Pb transport is too tightly circumscribed
to the source. SO, transport is therefore
a unique case and requires a different
approach.

Given the physical properties of SO»,
the EPA selected the “urban scale”—a
spatial scale with dimensions from 4 to
50 kilometers (km) from point sources—
given the usefulness of that range in
assessing trends in both area-wide air
quality and the effectiveness of large-
scale pollution control strategies at such
point sources.? As such, the EPA
utilized an assessment up to 50 km from
point sources in order to assess trends
in area-wide air quality that might
impact downwind states.

As discussed in Section III of this
proposed action, the EPA first reviewed
each state’s analysis to assess how the
state evaluated the transport of SO, to

TABLE 1—SO, EMISSION TRENDS

other states, the types of information
used in the analysis and the conclusions
drawn by the state. The EPA then
conducted a weight of evidence
analysis, including review of each
state’s submission and other available
information, including air quality,
emission sources and emission trends
within the state and in neighboring
states to which it could potentially
contribute or interfere.3

III. States’ Submissions and EPA’s
Analysis

In this section, we provide an
overview of each state’s 2010 SO,
transport analysis, as well as the EPA’s
evaluation of prongs 1 and 2 for each
state. Table 1, below, shows emission
trends for the five states addressed in
this notice along with their neighboring
states. The table will be referenced as
part of the EPA’s analysis for each
state.*

S0, reduction,
State 2000 2005 2010 2016 200((){;%01 6

ATIZONA .ot 118,528 90,577 73,075 38,089 68
Colorado 115,122 80,468 60,459 20,626 82
Idaho ... 34,525 35,451 14,774 10,051 70
JOWA .o 265,005 222,419 142,738 48,776 81
K@NSAS ..ot 148,416 199,006 80,267 16,054 89
Minnesota . 148,899 156,468 85,254 34,219 77
Montana ...... 57,517 42,085 26,869 12,379 78
NEebraska ... 86,894 121,785 77,898 40,964 52
New Mexico 164,631 47,671 23,651 15,529 90
North Dakota .. 275,138 159,221 199,322 152,505 44
Oklahoma ....... 145,862 169,464 136,348 73,006 50
SOUth DAKOTa ..o..eeiiriieiiiieciesie et 41,120 28,579 16,202 2,642 93
UBAN s 58,040 52,998 29,776 15,226 73
WYOMING i 141,439 122,453 91,022 57,313 59
A. Colorado Colorado’s analysis included SO» identified SO, sources in Colorado to

1. State’s Analysis

Colorado conducted a weight of
evidence analysis to examine whether
SO, emissions from Colorado adversely
affect attainment or maintenance of the
2010 SO, NAAQS in downwind states.
Colorado evaluated potential air quality
impacts on areas outside the State
through an assessment of whether SO,
emissions from sources located within
50 km of Colorado’s borders may have
associated interstate transport impacts.

2For the definition of spatial scales for SO,,
please see 40 CFR part 58, Appendix D, section 4.4
(“Sulfur Dioxide (SO>) Design Criteria”). For further
discussion on how the EPA is applying these
definitions with respect to interstate transport of
SO., see the EPA’s proposal on Connecticut’s SO»
transport SIP. 82 FR 21351, 21352, 21354 (May 8,
2017).

3 This proposed approval action is based on the
information contained in the administrative record

emissions information in the State, with
specific focus on sources and counties
located within 50 km of Colorado’s
borders. Among these sources, Colorado
provided an in-depth analysis of the two
sources emitting over 100 tons per year
(tpy) of SO»; the Nucla Generating
Station (47 km east of Utah border) and
Rawhide Energy Station (15 km south of
Wyoming border). Colorado also
reviewed meteorological conditions at
SO, sources within 50 km of the State’s
border, and the distances from

for this action, and does not prejudge any other
future EPA action that may make other
determinations regarding any of the subject state’s
air quality status. Any such future actions, such as
area designations under any NAAQS, will be based
on their own administrative records and the EPA’s
analyses of information that becomes available at
those times. Future available information may
include, and is not limited to, monitoring data and
modeling analyses conducted pursuant to the EPA’s

the nearest area that is not attaining the
NAAQS or may have trouble
maintaining the NAAQS in another
state. Finally, Colorado reviewed mobile
source emissions data from highway
and off-highway vehicles in all of the
Colorado counties which border other
states. Based on this weight of evidence
analysis, Colorado concluded that
emissions within the State will not
contribute to nonattainment or interfere
with maintenance of the 2010 SO,
NAAQS in neighboring states.

SO, Data Requirements Rule (80 FR 51052, August
21, 2015) and information submitted to the EPA by
states, air agencies, and third party stakeholders
such as citizen groups and industry representatives.

4This emissions trends information was derived
from EPA’s webpage https://www.epa.gov/air-
emissions-inventories/air-pollutant-emissions-
trends-data.
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2. EPA’s Prong 1 Evaluation

The EPA proposes to find that
Colorado’s SIP meets the interstate
transport requirements of CAA section
110(a)(2)(D)({i)[), prong 1 for the 2010
SO, NAAQS, as discussed below. We
have analyzed the air quality, emission
sources and emission trends in Colorado
and neighboring states, i.e., Arizona,

Kansas, Nebraska, New Mexico,
Oklahoma, Utah and Wyoming. Based
on that analysis, we propose to find that
Colorado will not significantly
contribute to nonattainment of the 2010
SO, NAAQS in any other state.

We reviewed 2014-2016 SO, design
value concentrations at monitors with
data sufficient to produce valid 1-hour
SO, design values for Colorado and

neighboring states.> In Table 2, below,
we have included monitoring data from
four scenarios: (1) All of the monitor
data from Colorado; (2) the monitor with
the highest SO, level in each
neighboring state; (3) the monitor in
each neighboring state located closest to
the Colorado border; and (4) all
monitors in each neighboring state
within 50 km of the border.

TABLE 2—S0O5 MONITOR VALUES IN COLORADO AND NEIGHBORING STATES

Distance to 2014-2016

State/area Scenario Site ID Cgcl)?(rjae?O %2?&%”

(km) * (ppb) ©
ALZONA/MIBIMI ...ttt e et eee e e e e e e beesaeeeeeaeane 3 040070009 432 146
AFZONA/HAYAEN ... e 2 040071001 470 280
COlOrado/DENVET ....cueiiiiieiieieee ettt sttt 1 080013001 127 18
Colorado/Denver ... 1 080310002 138 12
Colorado/Denver ..........cccoeeee. 1 080310026 135 14
Colorado/Colorado SPriNGS ...c..ceoueirieerieiieeiie ettt 1 080410015 203 52
Kansas/Trego COUNLY ......cccoriiieriiiieriesieesieseeie sttt 3 201950001 198 5
Kansas/Kansas City .... 2 202090021 640 34
Nebraska/Omaha ..... 2 310550053 515 59
Nebraska/Omaha ...........coiiiiiiiiiie e 3 310550019 676 27
New Mexico/Fruitland 4 350450009 28 3
New Mexico/Waterflow .. 2,34 350451005 22 8
Oklahoma/Muskogee ..... 2 401010167 618 44
Oklahoma/OKIZhomMa City .........ceriirieiriieiieerie e 3 401091037 437 3
WYOMING/ChEYENNE ......ooviiiiiiieiieiee ettt 3,4 560210100 20 9
WYOMING/CASPET ...ueeeniieeiieeieee ettt ene e 2 560252601 206 25

* All distances throughout this notice are approximations.

The EPA reviewed ambient air quality
data in Colorado and neighboring states
to see whether there were any
monitoring sites, particularly near the
Colorado border, with elevated SO»
concentrations that might warrant
further investigation with respect to
interstate transport of SO» from
emission sources near any given
monitor. As shown, there are no
violating design values in Colorado or
neighboring states apart from in the
Hayden, Arizona and Miami, Arizona
areas. In Colorado’s analysis, the state
reviewed its potential impact on the
Hayden and Miami, Arizona 2010 SO»
nonattainment areas, which are the only
areas designated nonattainment in states
bordering Colorado. Colorado noted the
significant distance between its border
and these nonattainment areas, as well
as the larger distance between the
nonattainment areas to the nearest major

5Data retrieved from EPA’s https://www.epa.gov/
air-trends/air-quality-design-values#report.
61d.

SO, source in Colorado (Nucla
Generating Station—582 km).

The data presented in Table 2, above,
show that Colorado’s network of SO,
monitors with data sufficient to produce
valid 1-hour SO, design values indicates
that monitored 1-hour SO levels in
Colorado are between 16% and 69% of
the 75 ppb level of the NAAQS. As
shown, there are no Colorado monitors
located within 50 km of a neighboring
state’s border. Three monitors in
neighboring states are located within 50
km of the Colorado border, and these
monitors recorded SO- design values
ranging between 4% and 12% of the
2010 SO, NAAQS. Thus, these air
quality data do not, by themselves,
indicate any particular location that
would warrant further investigation
with respect to SO, emission sources
that might significantly contribute to
nonattainment in the neighboring states.
However, because the monitoring

7 Golorado limited its analysis to Colorado
sources of SO, emitting at least 100 tpy. We agree
with Colorado’s choice to limit its analysis in this
way, because in the absence of special factors, for
example the presence of a nearby larger source or

network is not necessarily designed to
find all locations of high SO,
concentrations, this observation
indicates an absence of evidence of
impact at these locations but is not
sufficient evidence by itself of an
absence of impact at all locations in the
neighboring states. We have therefore
also conducted a source-oriented
analysis.

As noted, the EPA finds that it is
appropriate to examine the impacts of
emissions from stationary sources in
Colorado in distances ranging from 0 km
to 50 km from the facility, based on the
“urban scale” definition contained in
Appendix D to 40 CFR part 58, Section
4.4. Colorado assessed point sources up
to 50 km from state borders to evaluate
trends and SO, concentrations in area-
wide air quality. The list of sources of
100 tpy 7 or more of SO, within 50 km
from state borders, provided by
Colorado, is shown in Table 3 below.

unusual physical factors, Colorado sources emitting
less than 100 tpy can appropriately be presumed to
not be causing or contributing to SO»
concentrations above the NAAQS.


https://www.epa.gov/air-trends/air-quality-design-values#report
https://www.epa.gov/air-trends/air-quality-design-values#report
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TABLE 3—COLORADO SO, SOURCES NEAR NEIGHBORING STATES

; Neighborin
2016 SO Dcl;sé?or}gzgo Distance to nearest neighboring statg sourc%
Colorado source emissions border state SO, source 2016
(tons) * (km) (km) emissions
(tons)
Nucla Generating Station ..........cccccocevnennienne 439 47 | 68 (Lisbon Natural Gas Processing Plant— 499
San Juan County, Utah).
Rawhide Energy Station ..........cccccoveirieiiinenns 878 15 | 35 (Frontier Petroleum Refinery—Cheyenne, 311
Wyoming).

*Emissions data throughout this document were obtained using EPA’s Emissions Inventory System (EIS) Gateway.

Table 3 shows the distance from the
sources listed therein to the nearest out-
of-state source emitting above 100 tpy of
SO, because elevated levels of SO, to
which SO, emitted in Colorado may
have a downwind impact, are most
likely to be found near such sources. In
the case of the Nucla Generating Station,
the distance between this source and the
Colorado-Utah state border (47 km) and
the nearest major SO, source in
neighboring state Utah (68 km), indicate
that emissions from Colorado are very
unlikely to contribute significantly to
problems with attainment of the 2010
SO, NAAQS in Utah. The EPA notes
that Colorado recently revised the Nucla
Generating Station NOx reasonable
progress determination in its regional
haze SIP to require the source to shut
down before December 31, 2022, and
the EPA has proposed approval of this
SIP revision. See 83 FR 18244 (April 26,
2018).

With regard to the Rawhide Energy
Station, because it is located within 50
km of the Frontier Petroleum Refinery
in Cheyenne, Wyoming, the EPA has
assessed potential SO, impacts from the
Rawhide Energy Station on the

Cheyenne area. First, the EPA reviewed
available monitoring data in Cheyenne,
Wyoming, 6 km northeast of the
Frontier Petroleum Refinery. The 2014—
2016 SO, design value for this monitor
(Site ID 560210100—See Table 2) was 9
ppb. The maximum 1-hour SO, value
measured at this monitor from January
1, 2011, (when it began operation) to
December 31, 2017, was 31 ppb. A
second monitor not listed in Table 2,
located 3 km east of the Frontier
Petroleum Refinery, recorded 1 year of
data in Cheyenne to examine potential
population exposure near the refinery.s
Between March 31, 2016, and April 3,
2017, this monitor recorded a maximum
1-hour SO, concentration of 44 ppb,
with a fourth highest 1-hour daily
maximum concentration of 16.7 ppb.
All of these monitoring data combined
indicate that SO, levels in Cheyenne,
Wyoming, and therefore near the
Frontier Petroleum Refinery, are not
likely to exceed the 2010 SO, NAAQS
or come near the level of a NAAQS
exceedance.

The EPA also reviewed the location of
sources in neighboring states emitting
more than 100 tpy of SO- and located

within 50 km of the Colorado border
(see Table 4). This is because elevated
levels of SO, to which SO, emitted in
Colorado may have a downwind impact,
are most likely to be found near such
sources. As shown in Table 4, the
shortest distance between any pair of
these sources is 84 km. Given the
localized range of potential 1-hour SO,
impacts, this indicates that there are no
additional locations (apart from
Cheyenne) in neighboring states that
would warrant further investigation
with respect to Colorado SO, emission
sources that might contribute to
problems with attainment of the 2010
SO, NAAQS. The Hayden and Miami,
Arizona 2010 SO nonattainment areas,
which Colorado reviewed as part of its
analysis, are over 400 km from the
nearest Colorado border and so were not
included in Table 4. Colorado asserted
that the significant distance between its
border and these nonattainment areas
indicates that it is highly unlikely that
SO, emissions generated in Colorado are
contributing significantly to either
nonattainment area in Arizona, and the
EPA agrees with this conclusion.

TABLE 4—NEIGHBORING STATE SO. SOURCES NEAR COLORADO*

Distance to ; Colorado
2016 SO Distance to nearest
Source emissiong C&I)%%C:O Colorado SO, source Sg%%esiggls
(tons) (km) (km) (tons)

San Juan Generating Station (Waterflow, 2,913 22 | 160 (Nucla Generating Station—Nucla, Colo- 439
New Mexico). rado).

Four Corners Steam Electric Station (Navajo 4,412 34 | 172 (Nucla Generating Station—Nucla, Colo- 439
Nation). rado).

Bonanza Power Plant (Uintah and Ouray 1,305 20 | 84 (Meeker Gas Plant—Rio Blanco County, 210
Reservation). Colorado).

Resolute Natural Resources Company— 118 19 | 124 (Nucla Generating Station—Nucla, Colo- 439
Aneth Unit (Navajo Nation). rado).

Clean Harbors Env. Services (Kimball Coun- 218 17 | 104 (Pawnee Generating Station—Fort Mor- 1,493
ty, Nebraska). gan, Colorado).

*We have not included sources that are duplicative of those in Table 3.

In conclusion, for interstate transport
prong 1, we reviewed ambient SO,

8 See Wyoming’s 2016 Annual Monitoring
Network Plan at pages 50-51: http://

monitoring data and SO, emission
sources both within Colorado and in

annual-network-plans/.

deq.wyoming.gov/aqd/monitoring/resources/

neighboring states. Based on this
analysis, we propose to determine that


http://deq.wyoming.gov/aqd/monitoring/resources/annual-network-plans/
http://deq.wyoming.gov/aqd/monitoring/resources/annual-network-plans/
http://deq.wyoming.gov/aqd/monitoring/resources/annual-network-plans/
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Colorado will not significantly
contribute to nonattainment of the 2010
SO, NAAQS in any other state, per the
requirements of CAA section
110(a)(2)(D)E)(D).

3. EPA’s Prong 2 Evaluation

In its prong 2 analysis, Colorado
reviewed potential SO, impacts on the
Billings, Montana area, which is
currently in “maintenance” status for
the 2010 SO, NAAQS, noting the large
distance between the nearest Colorado
border and the Billings area (520 km).
The EPA interprets CAA section
110(a)(2)(D)(i)(I) prong 2 to require an
evaluation of the potential impact of a
state’s emissions on areas that are
currently measuring clean data, but that
may have issues maintaining that air
quality, rather than only former
nonattainment, and thus current
maintenance, areas. Therefore, in
addition to the analysis presented by
Colorado, the EPA has also reviewed
additional information on SO, air
quality and emission trends to evaluate
the State’s conclusion that Colorado will
not interfere with maintenance of the
2010 SO, NAAQS in downwind states.
This evaluation builds on the analysis
regarding significant contribution to
nonattainment (prong 1). Specifically,
because of the low monitored ambient
concentrations of SO, in Colorado and
neighboring states, and the large
distances between cross-state SO-
sources, the EPA is proposing to find
that SO, levels in neighboring states
near the Colorado border do not indicate
any inability to maintain the SO»
NAAQS that could be attributed in part
to sources in Colorado.

As shown in Table 1, the statewide
SO, emissions from Colorado and
neighboring states have decreased
substantially over time, per our review
of the EPA’s emissions trends data.®
From 2000 to 2016, total statewide SO,
emissions decreased by the following
proportions: Arizona (68% decrease),
Colorado (82% decrease), Kansas (89%
decrease), Nebraska (52% decrease),
New Mexico (90% decrease), Utah (73%
decrease) and Wyoming (59% decrease).

This trend of decreasing SO, emissions
does not by itself demonstrate that areas
in Colorado and neighboring states will
not have issues maintaining the 2010
SO, NAAQS. However, as a piece of this
weight of evidence analysis for prong 2,
it provides further indication (when
considered alongside low monitor
values in neighboring states) that such
maintenance issues are unlikely. This is
because the geographic scope of these
reductions and their large sizes strongly
suggest that they are not transient effects
from reversible causes, and thus these
reductions suggest that there is very low
likelihood that a strong upward trend in
emissions will occur that might cause
areas presently in attainment to violate
the NAAQS.

As noted in Colorado’s submission,
any future large sources of SO,
emissions will be addressed by
Colorado’s SIP-approved Prevention of
Significant Deterioration (PSD)
program.10 Future minor sources of SO,
emissions will be addressed by
Colorado’s SIP-approved minor new
source review permit program.1?* The
permitting regulations contained within
these programs should help ensure that
ambient concentrations of SO, in
neighboring states are not exceeded as a
result of new facility construction or
modification occurring in Colorado.

In conclusion, for interstate transport
prong 2, we reviewed additional
information about emission trends, as
well as the technical information
considered for interstate transport prong
1. We find that the combination of low
ambient concentrations of SO, in
Colorado and neighboring states, the
large distances between cross-state SO,
sources, the downward trend in SO,
emissions from Colorado and
neighboring states, and state measures
that prevent new facility construction or
modification in Colorado from causing
SO; exceedances in downwind states,
indicates no interference with
maintenance of the 2010 SO, NAAQS
from Colorado. Accordingly, we propose
to determine that Colorado SO,
emission sources will not interfere with
maintenance of the 2010 SO, NAAQS in

any other state, per the requirements of
CAA section 110(a)(2)(D)@1) (D).

B. Montana
1. State’s Analysis

Montana relied on existing programs
to assert that SO, emissions from
Montana will not adversely affect
attainment or maintenance of the 2010
SO, NAAQS in downwind states.
Montana noted that sources within the
State are subject to new source review
and Montana Air Quality Permit
(MAQP) requirements, as well as
applicable Maximum Achievable
Control Technology (MACT) and New
Source Performance Standards (NSPS),
and asserted that these requirements
along with additional portions of
Montana’s SIP prevent sources within
the State from contributing to
nonattainment or interfering with
maintenance of the 2010 SO, NAAQS in
neighboring states.

2. EPA’s Prong 1 Evaluation

The EPA proposes to find that
Montana’s SIP meets the interstate
transport requirements of CAA section
110(a)(2)(D)(H)(I), prong 1 for the 2010
SO, NAAQS, as discussed below. We
have analyzed the air quality, emission
sources and emission trends in Montana
and neighboring states, i.e., Idaho, North
Dakota, South Dakota and Wyoming.
Based on that analysis, we propose to
find that Montana will not significantly
contribute to nonattainment of the 2010
SO, NAAQS in any other state.

We reviewed 2014—-2016 SO, design
value concentrations at monitors with
data sufficient to produce valid 1-hour
SO, design values for Montana and
neighboring states.12 In Table 5, below,
we have included monitoring data from
four scenarios: (1) All of the monitor
data from Montana; (2) the monitor with
the highest SO, level in each
neighboring state; (3) the monitor in
each neighboring state located closest to
the Montana border; and (4) all monitors
in each neighboring state within 50 km
of the border.

TABLE 5—S05 MONITOR VALUES IN MONTANA AND NEIGHBORING STATES

Distance to 2014-2016
State/area Scenario Site ID Montana design value
border (ppb)
(km) pp
Idaho/Pocatello ... 2,3 160050004 162 39
Montana/Helena ................... 1 300490004 178 2
Montana/Richland County ...........ccccoiiiiiiiiii e 1 300830001 33 7

9 Additional emissions trends data are available
at: https://www.epa.gov/air-emissions-inventories/
air-pollutant-emissions-trends-data.

10 See EPA’s final action of the PSD portions of
Colorado’s SIP, at 82 FR 39030, August 17, 2017.
111d.

12Data retrieved from EPA’s https://
www.epa.gov/air-trends/air-quality-design-
valuestreport.


https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
https://www.epa.gov/air-trends/air-quality-design-values#report
https://www.epa.gov/air-trends/air-quality-design-values#report
https://www.epa.gov/air-trends/air-quality-design-values#report
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TABLE 5—S0O, MONITOR VALUES IN MONTANA AND NEIGHBORING STATES—Continued

Distance to 2014-2016
State/area Scenario Site ID I\/L%%aer:’a design value
(ppb)
(km)

Montana/Billings .........cooiiiiiiiiii 1 301110066 87 53
North Dakota/Dickinson ........... 4 380070002 50 5
North Dakota/Burke County ........ 2 380130004 120 23
North Dakota/McKenzie County . 4 380530104 5 6
North Dakota/McKenzie County . 4 380530111 2 7
South Dakota/Sioux Falls ..... 2 460990008 608 6
South Dakota/Rapid City ... 3 461030020 118 4
Wyoming/Gillette ............ 3 560050857 80 21
WYOMING/CASPEL ...ttt 2 560252601 236 25

The EPA reviewed ambient air quality
data in Montana and neighboring states
to see whether there were any
monitoring sites, particularly near the
Montana border, with elevated SO,
concentrations that might warrant
further investigation with respect to
interstate transport of SO, from
emission sources near any given
monitor. The data presented in Table 5,
above, show that Montana’s network of
SO, monitors with data sufficient to
produce valid 1-hour SO, design values
indicates that monitored 1-hour SO,
levels in Montana are between 2% and
70% of the 75 ppb level of the NAAQS.
There is one Montana monitor located
within 50 km of a neighboring state’s
border, and this monitor indicates a
design value at 9% of the NAAQS.
Three monitors in neighboring states are
located within 50 km of the Montana
border, and these monitors recorded
SO, design values ranging between 6%
and 9% of the 2010 SO, NAAQS. Thus,
these air quality data do not, by
themselves, indicate any particular
location that would warrant further

investigation with respect to SO»
emission sources that might
significantly contribute to
nonattainment in the neighboring states.
However, because the monitoring
network is not necessarily designed to
find all locations of high SO,
concentrations, this observation
indicates an absence of evidence of
impact at these locations but is not
sufficient evidence by itself of an
absence of impact at all locations in the
neighboring states. We have therefore
also conducted a source-oriented
analysis.

As noted, the EPA finds that it is
appropriate to examine the impacts of
emissions from stationary sources in
Montana in distances ranging from 0 km
to 50 km from the facility, based on the
“urban scale” definition contained in
Appendix D to 40 CFR part 58, Section
4.4. Therefore, we assessed point
sources up to 50 km from state borders
to evaluate trends and SO»
concentrations in area-wide air quality,
and determined that there are no such
sources in Montana. The CHS Laurel

Refinery, located 74 km north of the
Wyoming border, is the Montana point
source closest to another state’s border.
The large distances between Montana
sources and the nearest neighboring
state provide further evidence to
support a conclusion that emissions
from Montana will not contribute to
problems with attainment of the 2010
SO, NAAQS in downwind states.

The EPA also reviewed the location of
sources in neighboring states emitting
more than 100 tpy 12 of SO, and located
within 50 km of the Montana border
(see Table 6). This is because elevated
levels of SO, to which SO, emitted in
Montana may have a downwind impact,
are most likely to be found near such
sources. As shown in Table 6, the
shortest distance between any pair of
these sources is 75 km. This indicates
that there are no locations in
neighboring states that would warrant
further investigation with respect to
Montana SO, emission sources that
might contribute to problems with
attainment of the 2010 SO, NAAQS.

TABLE 6—NEIGHBORING STATE SO, SOURCES NEAR MONTANA

Distance to : Montana
2016 SO, Distance to nearest
Source emissions Montana Montana SO, source source 2016
border emissions
(tons) (km) (km) (tons)
Colony East and West Plants (Crook County, 106 15 | 223 (Colstrip Station—Colstrip, Montana) ..... 1,335
Wyoming).

Elk Basin Gas Plant (Park County, Wyoming) 641 2 | 75 (CHS Laurel Refinery—Laurel, Montana) 272

In conclusion, for interstate transport
prong 1, we reviewed ambient SO,
monitoring data and SO, emission
sources within Montana and in
neighboring states. Based on this
analysis, we propose to determine that
Montana will not significantly
contribute to nonattainment of the 2010

13 We have limited our analysis to Montana
sources of SO, emitting at least 100 tpy, because in
the absence of special factors, for example the

SO, NAAQS in any other state, per the
requirements of CAA section
110(a)(2)(D)(E)(D).

3. EPA’s Prong 2 Evaluation

The EPA has reviewed available
information on SO, air quality and
emission trends to evaluate the state’s

presence of a nearby larger source or unusual

physical factors, Montana sources emitting less than
100 tpy can appropriately be presumed to not be

conclusion that Montana will not
interfere with maintenance of the 2010
SO, NAAQS in downwind states. The
EPA notes that Montana’s analysis does
not independently address whether the
SIP contains adequate provisions
prohibiting emissions that will interfere
with maintenance of the 2010 SO»

causing or contributing to SO, concentrations above
the NAAQS.
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NAAQS in any other state. In remanding
the Clean Air Interstate Rule (CAIR) to
the EPA in North Carolina v. EPA, the
D.C. Circuit explained that the
regulating authority must give the
“interfere with maintenance” clause of
section 110(a)(2)(D)(1)(I) “independent
significance” by evaluating the impact
of upwind state emissions on
downwind areas that, while currently in
attainment, are at risk of future
nonattainment, considering historic
variability.?* While Montana did not
evaluate the potential impact of its
emissions on areas that are currently
measuring clean data, but that may have
issues maintaining that air quality, the
EPA has incorporated additional
information into our evaluation of
Montana’s submission. This evaluation
builds on the analysis regarding
significant contribution to
nonattainment (prong 1). Specifically,
because of the low monitored ambient
concentrations of SO, in Montana and
neighboring states, and the large
distances between cross-state SO»
sources, the EPA is proposing to find
that SO, levels in neighboring states
near the Montana border do not indicate
any inability to maintain the SO»
NAAQS that could be attributed in part
to sources in Montana.

As shown in Table 1, the statewide
SO- emissions from Montana and
neighboring states have decreased
substantially over time, per our review
of the EPA’s emissions trends data.1®
From 2000 to 2016, total statewide SO»
emissions decreased by the following
proportions: Idaho (70% decrease),
Montana (78% decrease), North Dakota
(44% decrease), South Dakota (93%
decrease) and Wyoming (59% decrease).
This trend of decreasing SO, emissions
does not by itself demonstrate that areas
in Montana and neighboring states will
not have issues maintaining the 2010
SO, NAAQS. However, as a piece of this
weight of evidence analysis for prong 2,
it provides further indication (when
considered alongside low monitor
values in neighboring states) that such
maintenance issues are unlikely. This is
because the geographic scope of these
reductions and their large sizes strongly
suggest that they are not transient effects
from reversible causes, and thus these
reductions suggest that there is very low
likelihood that a strong upward trend in
emissions will occur that might cause

14531 F.3d 896, 910-11 (D.C. Cir. 2008) (holding
that the EPA must give “independent significance”
to each prong of CAA section 110(a)(2)(D)(i)(1)).

15 Additional emissions trends data are available
at: https://www.epa.gov/air-emissions-inventories/
air-pollutant-emissions-trends-data.

areas presently in attainment to violate
the NAAQS.

As noted in Montana’s submission,
any future large sources of SO,
emissions will be addressed by
Montana’s SIP-approved PSD
program.16 Future minor sources of SO»
emissions will be addressed by
Montana’s SIP-approved minor new
source review permit program.1” The
permitting regulations contained within
these programs should help ensure that
ambient concentrations of SO, in
neighboring states are not exceeded as a
result of new facility construction or
modification occurring in Montana.

In conclusion, for interstate transport
prong 2, the EPA has incorporated
additional information into our
evaluation of Montana’s submission,
which did not include an independent
analysis of prong 2. In doing so, we have
reviewed information about emission
trends, as well as the technical
information considered for our
interstate transport prong 1 analysis. We
find that the combination of low
ambient concentrations of SO, in
Montana and neighboring states, the
large distances between cross-state SO»
sources, the downward trend in SO,
emissions from Montana and
surrounding states, and state measures
that prevent new facility construction or
modification in Montana from causing
SO, exceedances in downwind states,
indicates no interference with
maintenance of the 2010 SO, NAAQS
from Montana. Accordingly, we propose
to determine that Montana SO, emission
sources will not interfere with
maintenance of the 2010 SO, NAAQS in
any other state, per the requirements of
CAA section 110(a)(2)(D)@)(T).

C. North Dakota

1. State’s Analysis

North Dakota conducted a weight of
evidence analysis to examine whether
SO, emissions from North Dakota
adversely affect attainment or
maintenance of the 2010 SO, NAAQS in
downwind states. North Dakota cited
the large distance between the State’s
SO; sources and the nearest SO,
nonattainment and maintenance areas
in downwind states, as well as the very
low SO, values at intervening monitors.
North Dakota also noted that SO,
emissions within the State have been
steadily decreasing over time,
specifically noting a 35% point-source
emissions decrease between 2002 and
2011. With regard to the interference
with maintenance requirement, North

16 See EPA’s final action of the PSD portions of

Montana’s SIP, at 81 FR 23180, April 20, 2016.
171d.

Dakota discussed the low monitored
ambient concentrations of SO, in
neighboring states in the period up to
and including 2011. Based on this
weight of evidence analysis, North
Dakota concluded that emissions within
the State will not contribute to
nonattainment or interfere with
maintenance of the 2010 SO, NAAQS in
neighboring states.

2. EPA’s Prong 1 Evaluation

The EPA proposes to find that North
Dakota’s SIP meets the interstate
transport requirements of CAA section
110(a)(2)(D)({)(I), prong 1 for the 2010
SO, NAAQS, as discussed below. We
have analyzed the air quality, emission
sources, and emission trends in North
Dakota and neighboring states, i.e.,
Minnesota, Montana and South Dakota.
Based on that analysis, we propose to
find that North Dakota will not
significantly contribute to
nonattainment of the 2010 SO, NAAQS
in any other state.

To date, the only area in a state
bordering North Dakota that has been
designated nonattainment for the 2010
SO, NAAQS is Billings, Montana. The
EPA designated the portion of Billings
surrounding the PPL Corette Power
Plant based on a 2009—-2011 monitored
design value, concluding that this
source was the key contributor to the
NAAQS violations during that period.
See 78 FR 47191 (August 5, 2013).
Following the permanent closure of the
PPL Corette Plant in March 2015, which
was accompanied by a significant
decrease in monitored SO, values
(which indicated attainment) in the
nonattainment area, the EPA
redesignated the former Billings 2010
SO, nonattainment area to attainment.
See 81 FR 28718 (May 10, 2016). As
shown in Table 7, below, the Billings,
Montana area is located a large distance
(343 km) from the North Dakota border,
and recent monitoring data in the
Billings area do not approach the 2010
SO, NAAQS. For these reasons, the EPA
is proposing to find that emissions from
North Dakota will not contribute
significantly to nonattainment in the
Billings, Montana area.

As noted, North Dakota also referred
to ambient monitor values in its
transport analysis. We reviewed these,
as well as the more recent 2014-2016
SO, design value concentrations at
monitors with data sufficient to produce
valid 1-hour SO, design values for
North Dakota and neighboring states.18
In Table 7, below, we have included

18 Data retrieved from EPA’s https://
www.epa.gov/air-trends/air-quality-design-
valuestreport.


https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
https://www.epa.gov/air-trends/air-quality-design-values#report
https://www.epa.gov/air-trends/air-quality-design-values#report
https://www.epa.gov/air-trends/air-quality-design-values#report
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monitoring data from four scenarios: (1)
All of the monitor data from North
Dakota; (2) the monitor with the highest

SO level in each neighboring state; (3)
the monitor in each neighboring state
located closest to the North Dakota

border; and (4) all monitors in each
neighboring state within 50 km of the
border.

TABLE 7—SO, MONITOR VALUES IN NORTH DAKOTA AND NEIGHBORING STATES

Distance to
2014-2016
State/Area Scenario Site ID North Dakota Design value
border (ppb)*°
(km)

Minnesota/Minneapolis-St. Paul ...........ccccoviiiiiiiiiiiieeeec e 2 270370020 306 12
Minnesota/Minneapolis-St. Paul ...........cccoiiiiiinieiine e 3 270530954 278 5
Montana/Richland County 3,4 300830001 33 7
Montana/Billings ................. 2 301110066 343 53
North Dakota/DiCKiNSON ......ccceiiiiiiiiiiieiiteiee et 1 380070002 50 5
North Dakota/Burke COUNTY .........cccceeriiiiiiiiniei e 1 380130004 121 23
North Dakota/Bismarck 1 380150003 99 15
North Dakota/Fargo ................. 1 380171004 4 2
North Dakota/Dunn COUNtY .........cccceeiiiiiiiiiicie e 1 380250003 115 5
North Dakota/McKenzie COUNtY .........cccceeiiieeniinieii e 1 380530002 55 6
North Dakota/McKenzie County ..... 1 380530104 5 6
North Dakota/McKenzie County . 1 380530111 2 7
North Dakota/Mercer COUNtY .........cccociieiiiiiiiiiic e 1 380570004 150 22
North Dakota/Mercer COUNLY ........ccccerireeniineeniinienre e 1 380570118 159 22
North Dakota/Mercer County ... 1 380570124 160 16
North Dakota/Oliver County ..... 1 380650002 139 10
South Dakota/Sioux FallS .......c.cooiiiiiiiiiiiciiee e 2 460990008 265 6
South Dakota/Rapid City .......ccccerirreiiiiiireneesese e 3 461030020 205 4

The EPA reviewed ambient air quality
data in North Dakota and neighboring
states to see whether there were any
monitoring sites, particularly near the
North Dakota border, with elevated SO,
concentrations that might warrant
further investigation with respect to
interstate transport of SO, from
emission sources near any given
monitor. The data presented in Table 7,
above, show that North Dakota’s
network of SO, monitors with data
sufficient to produce valid 1-hour SO,
design values indicates that monitored
1-hour SO, levels in North Dakota are
between 2% and 31% of the 75 ppb
level of the NAAQS. There are four
North Dakota monitors located within
50 km of a neighboring state’s border,
and these monitors indicate design
values between 2% to 9% of the
NAAQS. Two SO, monitors have

recently been installed in North Dakota
to assist the state and the EPA in
designating portions of North Dakota by
2020.20 These are source oriented
monitors, and both the monitors and the
source they are characterizing (the Tioga
Gas Plant) are located over 80 km from
the North Dakota border. There is one
monitor in a neighboring state located
within 50 km of the North Dakota
border, and this monitor recorded an
SO, design value of 9% of the 2010 SO,
NAAQS. Thus, these air quality data do
not, by themselves, indicate any
particular location that would warrant
further investigation with respect to SO,
emission sources that might
significantly contribute to
nonattainment in the neighboring states.
However, because the monitoring
network is not necessarily designed to
find all locations of high SO,

concentrations, this observation
indicates an absence of evidence of
impact at these locations but is not
sufficient evidence by itself of an
absence of impact at all locations in the
neighboring states. We have therefore
also conducted a source-oriented
analysis.

As noted, the EPA finds that it is
appropriate to examine the impacts of
emissions from stationary sources in
North Dakota in distances ranging from
0 km to 50 km from the facility, based
on the “urban scale”” definition
contained in Appendix D to 40 CFR part
58, Section 4.4. Therefore, we assessed
North Dakota sources of 100 tpy 22 or
more of SO, up to 50 km from
neighboring state borders to evaluate
trends and SO- concentrations in area-
wide air quality in Table 8 below.

TABLE 8—NORTH DAKOTA SO, SOURCES NEAR NEIGHBORING STATES

; Neighboring
2016 SO N%Irst:]arlg)(;ek(t)?a Distance to nearest neighboring state source
North Dakota source emissions border state SO, source 2016
(tons) (km) (km) emissions
(tons)
Drayton Sugar Mill ........ccevevieieieeeieneene 330 2 | 75 (American Crystal Sugar—East Grand 1,005
Forks, Minnesota).
Hillsboro Sugar Mill ..........ccocoriiiiiiiiiie 439 15| 49 (American Crystal Sugar—Crookston, 875
Minnesota).

191d.

20 See TSD: Final Round 3 Area Designations for
the 2010 1-Hour SO, Primary National Ambient Air
Quality Standard for North Dakota, in http://

www.regulations.gov, document ID EPA-HQ-OAR-
2017-0003-0600.

21 We have limited our analysis to North Dakota
sources of SO, emitting at least 100 tpy, because in
the absence of special factors, for example the

presence of a nearby larger source or unusual
physical factors, North Dakota sources emitting less
than 100 tpy can appropriately be presumed to not
be causing or contributing to SO, concentrations
above the NAAQS.


http://www.regulations.gov
http://www.regulations.gov
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TABLE 8—NORTH DAKOTA SO SOURCES NEAR NEIGHBORING STATES—Continued
; Neighboring
2016 SO N%Irst:]arlg)(;ek(t)?a Distance to nearest neighboring state source
North Dakota source emissions border state SO, source 2016
(tons) (km) (km) emissions
(tons)
University of North Dakota Heating Plant 411 2 |4 (American Crystal Sugar—East Grand 1,005
(Grand Forks). Forks, Minnesota).
North Dakota State University Heating Plant 123 2 | 4.5 km (American Crystal Sugar—Moorhead, 373
(Fargo). Minnesota).
Wahpeton Sugar Mill ..........coooviiiiniiiiecieee 227 1 | 44 km (Hoot Lake Plant—Fergus Falls, Min- 940
nesota).
Wahpeton Wet Corn Mill .........cccooveeveveviienne 135 1 | 47 km (Hoot Lake Plant—Fergus Falls, Min- 940
nesota).

As shown, there are six North Dakota
sources within 50 kilometers of a cross-
state source, and each neighboring state
source is located in the State of
Minnesota. The EPA has therefore
assessed potential SO, impacts from
North Dakota on each of the four
Minnesota areas with SO, sources near
the North Dakota border, specifically the
Crookston, East Grand Forks, Moorhead
and Fergus Falls, Minnesota areas.

With regard to the Grand Forks, North
Dakota, and East Grand Forks,
Minnesota combined metropolitan area,
the EPA does not have monitoring or
modeling data to indicate transport from
Grand Forks, North Dakota, to East
Grand Forks, Minnesota. On the
contrary, wind roses for three local
meteorological stations indicate
prevailing winds to be north-south
oriented as opposed to west-east that
would be conducive to interstate
transport.22 On this basis, the EPA is
proposing to determine that emissions
from Grand Forks, North Dakota, will
not contribute significantly to
nonattainment in East Grand Forks,
Minnesota.?3

With regard to the Crookston,
Minnesota area, the EPA finds the
distance between the Hillsboro Sugar
Mill and Crookston (49 km) makes it
very unlikely that SO, emissions from
the Hillsboro Sugar Mill could interact
with SO, emissions from Crookston
American Crystal Sugar in such a way
as to contribute significantly to
nonattainment in the Crookston area.

With regard to the Moorhead,
Minnesota, and Fargo, North Dakota,

22This wind rose data are available in a memo
to the docket for this action, which can be found
on http://www.regulations.gov.

23 The EPA is aware that the University of North
Dakota has announced plans to replace its heating
plant, though this change is not yet federally
enforceable (See http://news.prairiepublic.org/post/
und-replace-its-steam-plant-wont-be-asking-state-
appropriation). The EPA also notes that any
changes to the current facility and construction of
a new facility must go through the state’s EPA-
approved New Source Review program.

combined metropolitan area, the EPA
reviewed available monitoring data.
There is one SO, monitor (Site ID
380171004—See Table 7) in the area, on
the North Dakota side of the border,
located 6.5 km northwest of the North
Dakota State University Heating Plant,
and 9.5 km northwest of the Moorhead
American Crystal Sugar Mill. As shown,
this monitor recorded a design value of
2 ppb from 2014-2016. Although this
monitor is not sited to determine
maximum impacts from either the
Moorhead American Crystal Sugar Mill
or the North Dakota State University
Heating Plant, it does indicate that SO,
levels are very low (2.6% of the
NAAQS) in parts of the Fargo-Moorhead
combined metropolitan area.
Additionally, wind roses for a local
meteorological station indicates
prevailing winds to be north-south
oriented as opposed to west-east that
would be conducive to interstate
transport.24 For these reasons, in
addition to the relatively low level of
SO, emissions from the North Dakota
State University Heating Plant, the EPA
is proposing to determine that emissions
from the North Dakota State University
Heating Plant will not contribute
significantly to nonattainment in
Moorhead, Minnesota.

Finally, with regard to the Fergus
Falls, Minnesota area, air quality
modeling submitted to the EPA by the
State of Minnesota for the Hoot Lake
Plant indicates that the highest
predicted 99th percentile daily
maximum 1-hour concentration within
the modeling domain is 55.8 ppb.25 For
this reason, the Fergus Falls area does

24 This wind rose data are available in a memo
to the docket for this action, which can be found
on http://www.regulations.gov.

25 See TSD: Intended Round 3 Area Designations
for the 2010 1-Hour SO, Primary National Ambient
Air Quality Standard for Minnesota, in http://
www.regulations.gov, document ID EPA-HQ-OAR-
2017-0003-0057. This information was not
changed for the final version of the designation, as
shown at document ID EPA-HQ-OAR-2017-0003—
0618.

not warrant further investigation with
regard to potential significant
contribution to nonattainment from
North Dakota. Additionally, in our
analysis of Minnesota’s modeling in the
context of designations for the 2010 SO,
NAAQS, the EPA noted that the
Wahpeton facilities’ “modeled impact at
that distance to the Hoot Lake area
would be minimal and it’s expected
their impact would be represented by
the background concentration.” 26 The
EPA continues to support this
conclusion with respect to an interstate
transport analysis for section
110(a)(2)(D)(E)(1).27

In conclusion, for interstate transport
prong 1, we reviewed ambient SO»
monitoring data and SO- emission
sources both within North Dakota and
in neighboring states. Based on this
analysis, we propose to determine that
North Dakota will not significantly
contribute to nonattainment of the 2010
SO, NAAQS in any other state, per the
requirements of CAA section
110(a)(2)(D)(E)(D.

3. EPA’s Prong 2 Evaluation

In its prong 2 analysis, North Dakota
reviewed potential SO, impacts on the
Minneapolis-St. Paul, Minnesota area,
which is currently in “maintenance”
status for the 1971 SO, NAAQS, noting
the large distance between the North
Dakota border and the Minneapolis-St.
Paul area (255 km), as well as NAAQS-
attaining monitoring data in eastern
North Dakota and in Minneapolis-St.
Paul. The EPA interprets CAA section
110(a)(2)(D)(i)(I) prong 2 to require an
evaluation of the potential impact of a
state’s emissions on areas that are
currently measuring clean data, but that

261d.

27 While the air quality modeling discussed here
used by the EPA to support its final designation of
the Fergus Falls area is also supportive of the
Agency’s analysis of North Dakota’s 2010 SO»
transport SIP, the designation itself or the use of
this modeling in the specific context of that
designation is not being re-opened through this
separate proposed action.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://news.prairiepublic.org/post/und-replace-its-steam-plant-wont-be-asking-state-appropriation
http://news.prairiepublic.org/post/und-replace-its-steam-plant-wont-be-asking-state-appropriation
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may have issues maintaining that air
quality, rather than only former
nonattainment, and thus current
maintenance, areas. North Dakota also
performed a prong 2 analysis based on
the EPA’s interpretation, noting that
monitors located near North Dakota in
neighboring states showed very low
levels of SO,, indicating they should not
be considered to have maintenance
issues for this NAAQS. The EPA has
reviewed North Dakota’s analysis and
other available information on SO, air
quality and emission trends to evaluate
the State’s conclusion that North Dakota
will not interfere with maintenance of
the 2010 SO, NAAQS in downwind
states. This evaluation builds on the
analysis regarding significant
contribution to nonattainment (prong 1).
Specifically, because of the low
monitored ambient concentrations of
S0, in North Dakota and neighboring
states and our conclusions from our
qualitative analysis of the identified
sources of SO, emissions, the EPA is
proposing to find that SO levels in
neighboring states near the North
Dakota border do not indicate any
inability to maintain the SO, NAAQS
that could be attributed in part to
sources in North Dakota.

As shown in Table 1, the statewide
SO, emissions from North Dakota and
neighboring states have decreased
substantially over time, per our review
of the EPA’s emissions trends data.28
From 2000 to 2016, total statewide SO,
emissions decreased by the following
proportions: Minnesota (77% decrease),
Montana (78% decrease), North Dakota
(44% decrease) and South Dakota (93%
decrease). This trend of decreasing SO»
emissions does not by itself demonstrate
that areas in North Dakota and
neighboring states will not have issues
maintaining the 2010 SO, NAAQS.
However, as a piece of this weight of
evidence analysis for prong 2, it
provides further indication (when
considered alongside low monitor
values in neighboring states) that such
maintenance issues are unlikely. This is
because the geographic scope of these
reductions and their large sizes strongly
suggest that they are not transient effects
from reversible causes, and thus these
reductions suggest that there is very low
likelihood that a strong upward trend in
emissions will occur that might cause

28 Additional emissions trends data are available
at: https://www.epa.gov/air-emissions-inventories/
air-pollutant-emissions-trends-data.

areas presently in attainment to violate
the NAAQS.

As noted in North Dakota’s
submission, any future large sources of
SO, emissions will be addressed by
North Dakota’s SIP-approved PSD
program.29 Future minor sources of SO»
emissions will be addressed by North
Dakota’s SIP-approved minor new
source review permit program.3° The
permitting regulations contained within
these programs should help ensure that
ambient concentrations of SO, in
neighboring states are not exceeded as a
result of new facility construction or
modification occurring in North Dakota.

In conclusion, for interstate transport
prong 2, we reviewed additional
information about emission trends, as
well as the technical information
considered for interstate transport prong
1. We find that the combination of low
ambient concentrations of SO, in North
Dakota and neighboring states, our
conclusions from our qualitative
analysis of the identified sources of SO,
emissions, the downward trend in SO»
emissions from North Dakota and
surrounding states, and state measures
that prevent new facility construction or
modification in North Dakota from
causing SO- exceedances in downwind
states, indicates no interference with
maintenance of the 2010 SO, NAAQS
from North Dakota. Accordingly, we
propose to determine that North Dakota
SO, emission sources will not interfere
with maintenance of the 2010 SO,
NAAQS in any other state, per the
requirements of CAA section
110(a)(2)(D)E)(1).

D. South Dakota

1. State’s Analysis

South Dakota conducted a weight of
evidence analysis to examine whether
SO, emissions from South Dakota
adversely affect attainment or
maintenance of the 2010 SO, NAAQS in
downwind states. South Dakota
provided an inventory of each SO,
source located in a county that borders
another state, including the emissions
for each source. South Dakota provided
information on SO, reductions for the
larger SO, sources in this inventory,
noting that the State’s largest SO,
emissions source (Big Stone I) installed
pollution controls between 2012 and

29 See EPA’s final action of the PSD portions of

North Dakota’s SIP, at 82 FR 46681, October 6,
2017.
301d.

2015 to reduce SO- emissions at the
facility by 80%. South Dakota also
discussed how the State’s second
highest emitter (Ben French facility)
shut down in 2012, and that the
combination of reductions from these
two facilities would result in a 75%
reduction in SO, emissions throughout
South Dakota from 2011 to 2016. South
Dakota noted the large distance between
the State and the nearest nonattainment
areas in downwind states. South Dakota
also considered the predominant
northwesterly wind direction in the
State, asserting that this made it very
unlikely that South Dakota sources
could impact SO nonattainment in
states to its west. Finally, South Dakota
noted that its permitting programs
would prevent new or modified sources
from impacting nonattainment and
maintenance areas in downwind states
going forward. Based on this weight of
evidence analysis, South Dakota
concluded that emissions within the
State will not contribute to
nonattainment or interfere with
maintenance of the 2010 SO, NAAQS in
neighboring states.

2. EPA’s Prong 1 Evaluation

The EPA proposes to find that South
Dakota’s SIP meets the interstate
transport requirements of CAA section
110(a)(2)(D)({)[), prong 1 for the 2010
SO, NAAQS, as discussed below. We
have analyzed the air quality, emission
sources and emission trends in South
Dakota and neighboring states, i.e.,
Iowa, Minnesota, Montana, Nebraska,
North Dakota and Wyoming. Based on
that analysis, we propose to find that
South Dakota will not significantly
contribute to nonattainment of the 2010
SO, NAAQS in any other state.

We reviewed 2014-2016 SO, design
value concentrations at monitors with
data sufficient to produce valid 1-hour
SO- design values for South Dakota and
neighboring states.31 In Table 9, below,
we have included monitoring data from
four scenarios: (1) All of the monitor
data from South Dakota; (2) the monitor
with the highest SO, level in each
neighboring state; (3) the monitor in
each neighboring state located closest to
the South Dakota border; and (4) all
monitors in each neighboring state
within 50 km of the border.

31Data retrieved from EPA’s https://
www.epa.gov/air-trends/air-quality-design-
valuestreport.


https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
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TABLE 9—SO> MONITOR VALUES IN SOUTH DAKOTA AND NEIGHBORING STATES
Distance
from South 2014-2016
State/Area Scenario Site ID Dakota Design value
border (ppb) 32
(km)
[OWA/MUSCALINE ..ottt e 2 191390020 462 113
[OW/STOUX CItY ettt ettt et e b e saeeeneennns 3,4 191930020 19 9
Minnesota/Minneapolis-St. Paul . 2 270370020 270 12
Minnesota/Minneapolis-St. Paul . 3 270530954 250 5
Montana/Richland COUNTY .......cocueiiiiiiiiniieee e 3 300830001 210 7
MOoNtaN@/BIlliNGS ....cverueiiieiercie e 2 301110066 343 53
Nebraska/Omaha .. 2 310550053 136 59
Nebraska/Omaha .........cccouc..... 3 310550019 676 27
North Dakota/Burke COUNTY .........cooeiiiiiniinieeie et 2 380130004 300 23
North Dakota/BiSMarck ..........ccceoeiieriiiiiiieeree et 3 380150003 99 15
South Dakota/Jackson County ... 1 460710001 83 3
South Dakota/Sioux Falls ........... 1 460990008 10 6
South Dakota/Rapid City 1 461030020 62 4
South Dakota/Sioux City 1 461270001 6 4
Wyoming/Casper ............... 2 560252601 178 25
Wyoming/Weston County 3,4 560450800 12 3

The EPA reviewed ambient air quality
data in South Dakota and neighboring
states to determine whether there were
any monitoring sites, particularly near
the South Dakota border, with elevated
SO, concentrations that might warrant
further investigation with respect to
interstate transport of SO, from
emission sources near any given
monitor. As shown, there are no
violating design values in South Dakota
or neighboring states apart from the
Muscatine, Iowa area. In South Dakota’s
analysis, the State reviewed its potential
impact on the Muscatine, Iowa 2010
SO- nonattainment area. South Dakota
asserted that the significant distance
between its nearest border and the
Muscatine area (shown in Table 9), as
well as the low emissions in
southeastern South Dakota indicated no
SO, impacts to the Muscatine SO»
nonattainment area. The EPA agrees
with South Dakota’s analysis and
conclusion with regard to the
Muscatine, Iowa area. The EPA notes
that during the 2014-2016 period,
substantial reductions in SO, emissions
occurred within the Muscatine SO,
nonattainment area.32 For this reason,
the last exceedance of the 2010 SO,
NAAQS at the violating monitor listed
in Table 9 (site ID 191390020) occurred
in June 2015.34

South Dakota also analyzed potential
impacts to the Billings, Montana area,

321d.

33 See TSD: Final Round 3 Area Designations for
the 2010 1-Hour SO, Primary National Ambient Air
Quality Standard for Iowa, in http://
www.regulations.gov, document ID EPA-HQ-OAR-
2017-0003-0616.

which was still in nonattainment status
at the time of South Dakota’s
submission. As noted in the section of
this notice about North Dakota, the EPA
redesignated the former Billings 2010
SO, nonattainment area to attainment
following the permanent closure of the
PPL Corette Plant. See 81 FR 28718
(May 10, 2016). As noted by South
Dakota, the Billings, Montana area is
located a very large distance (343 km)
from the nearest South Dakota border,
and is upwind rather than downwind of
South Dakota. Table 9 also shows that
recent monitoring data in the Billings
area do not approach the 2010 SO,
NAAQS. For these reasons, the EPA
agrees with South Dakota’s conclusion
that the emissions from South Dakota
will not contribute significantly to
nonattainment in the Billings, Montana
area.

The data presented in Table 9, above,
show that South Dakota’s network of
SO, monitors with data sufficient to
produce valid 1-hour SO, design values
indicates that monitored 1-hour SO,
levels in South Dakota are between 4%
and 8% of the 75 ppb level of the
NAAQS. There are two South Dakota
monitors located within 50 km of a
neighboring state’s border, and these
monitors indicate design values
between 5% and 8% of the NAAQS.
There are two monitors in neighboring
states located within 50 km of the South

34Data retrieved from EPA’s https://
www.epa.gov/outdoor-air-quality-data.

35 We have limited our analysis to South Dakota
sources of SO, emitting at least 100 tpy, because in
the absence of special factors, for example the
presence of a nearby larger source or unusual

Dakota border, and these monitors
recorded SO; design values between 4%
and 12% of the 2010 SO, NAAQS.
Thus, these air quality data do not, by
themselves, indicate any particular
location that would warrant further
investigation with respect to SO,
emission sources that might
significantly contribute to
nonattainment in the neighboring states.
However, because the monitoring
network is not necessarily designed to
find all locations of high SO»
concentrations, this observation
indicates an absence of evidence of
impact at these locations but is not
sufficient evidence by itself of an
absence of impact at all locations in the
neighboring states. We have therefore
also conducted a source-oriented
analysis.

As noted, the EPA finds that it is
appropriate to examine the impacts of
emissions from stationary sources in
South Dakota in distances ranging from
0 km to 50 km from the facility, based
on the “urban scale” definition
contained in Appendix D to 40 CFR part
58, Section 4.4. Therefore, we assessed
point sources up to 50 km from state
borders to evaluate trends and SO,
concentrations in area-wide air quality.
The list of such sources with greater
than 100 tpy 35 of SO, within 50 km
from state borders is provided in Table
10, below.

physical factors, South Dakota sources emitting less
than 100 tpy can appropriately be presumed to not
be causing or contributing to SO, concentrations
above the NAAQS.
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TABLE 10—S0O> SOURCES NEAR THE SOUTH DAKOTA BORDER

Distance to
2016 SO> South Distance to nearest cross-State S%Lc;f;z-sztg%
Source emissions Dakota SO, source emissions
(tons) border (km) (tons)
(km)
Big Stone Power Plant (Grant County, South 827 4 | 118 (Wahpeton Sugar Mill—Richland Coun- 227
Dakota). ty, North Dakota).
Colony East and West Plant (Crook County, 106 8 | 111 (GCC Dacotah—Rapid City, South Da- 304
Wyoming). kota).

With regard to potential cross-state
impacts from the Big Stone Power Plant,
air quality modeling submitted to the
EPA by South Dakota indicates that the
highest predicted 99th percentile daily
maximum 1-hour concentration within
the modeling domain surrounding the
power plant is 57.88 ppb.36 This
predicted maximum concentration,
which includes an estimate of the
background concentration, indicates
that this source alone could not cause
nonattainment in South Dakota or any
other state. Together with the distance
between Big Stone and the nearest
cross-state source (113 km), this
indicates that the Big Stone Power Plant
will not significantly contribute to
nonattainment in any other state. The
EPA continues to support this
conclusion with respect to an interstate
transport analysis for section
110(a)(2)(D)(A)([D).37

The EPA also reviewed the location of
sources in neighboring states emitting
more than 100 tpy of SO, and located
within 50 km of the South Dakota
border. This is because elevated levels
of SO, to which SO, emitted in South
Dakota may have a downwind impact,
are most likely to be found near such
sources. As shown in Table 10, the only
source within this distance of the South
Dakota border is the Colony East and
West Plant. The shortest distance
between this source and the nearest
source in South Dakota, the GCC
Dacotah facility, is 111 km. This makes
it very unlikely that SO, emissions from
the GCC Dacotah facility could interact
with SO, emissions from the Colony
East and West Plants in such a way as
to contribute significantly to

36 See TSD: Final Area Designations for the 2010
SO, Primary National Ambient Air Quality
Standard for South Dakota, in http://
www.regulations.gov, document ID EPA-HQ-OAR-
2014-0464-0359.

37 While the air quality modeling discussed here
used by the EPA to support its final designation of
the Grant County, South Dakota area is also
supportive of the Agency’s analysis of South
Dakota’s 2010 SO, transport SIP, the designation
itself or the use of this modeling in the specific
context of that designation is not being re-opened
through this separate proposed action.

nonattainment in the Crook County,
Wyoming area.

In conclusion, for interstate transport
prong 1, we reviewed ambient SO,
monitoring data and SO, emission
sources within South Dakota and in
neighboring states. Based on this
analysis, we propose to determine that
South Dakota will not significantly
contribute to nonattainment of the 2010
SO, NAAQS in any other state, per the
requirements of CAA section
110(a)(2)(D)(E) ().

3. EPA’s Prong 2 Evaluation

The EPA has reviewed available
information on SO, air quality and
emission trends to evaluate the state’s
conclusion that South Dakota will not
interfere with maintenance of the 2010
SO, NAAQS in downwind states. The
EPA notes that South Dakota’s analysis
does not independently address
whether the SIP contains adequate
provisions prohibiting emissions that
will interfere with maintenance of the
2010 SO, NAAQS in any other state. As
noted, the “interfere with maintenance”
clause of section 110(a)(2)(D)@{1)(I) must
be given “independent significance” by
evaluating the impact of upwind state
emissions on downwind areas that,
while currently in attainment, are at risk
of future nonattainment, considering
historic variability.38 While South
Dakota did not evaluate the potential
impact of its emissions on areas that are
currently measuring clean data, but that
may have issues maintaining that air
quality, the EPA has incorporated
additional information into our
evaluation of South Dakota’s
submission. This evaluation builds on
the analysis regarding significant
contribution to nonattainment (prong 1).
Specifically, because of the low
monitored ambient concentrations of
SO, in South Dakota and neighboring
states, and the large distances between
cross-state SO, sources, the EPA is
proposing to find that SO, levels in
neighboring states near the South

38531 F.3d 896, 910-11 (DC Cir. 2008) (holding
that the EPA must give “independent significance”
to each prong of CAA section 110(a)(2)(D)({)(D)).

Dakota border do not indicate any
inability to maintain the SO, NAAQS
that could be attributed in part to
sources in South Dakota.

As shown in Table 1, the statewide
SO- emissions from South Dakota and
neighboring states have decreased
substantially over time, per our review
of the EPA’s emissions trends data.3
From 2000 to 2016, total statewide SO,
emissions decreased by the following
proportions: Iowa (81% decrease),
Minnesota (77% decrease), Montana
(78% decrease), Nebraska (52%
decrease), North Dakota (44% decrease),
South Dakota (93% decrease) and
Wyoming (59% decrease). This trend of
decreasing SO- emissions does not by
itself demonstrate that areas in South
Dakota and neighboring states will not
have issues maintaining the 2010 SO,
NAAQS. However, as a piece of this
weight of evidence analysis for prong 2,
it provides further indication (when
considered alongside low monitor
values in neighboring states) that such
maintenance issues are unlikely. This is
because the geographic scope of these
reductions and their large sizes strongly
suggest that they are not transient effects
from reversible causes, and thus these
reductions suggest that there is very low
likelihood that a strong upward trend in
emissions will occur that might cause
areas presently in attainment to violate
the NAAQS.

As noted in South Dakota’s
submission, any future large sources of
SO- emissions will be addressed by
South Dakota’s SIP-approved PSD
program.40 Future minor sources of SO,
emissions will be addressed by South
Dakota’s SIP-approved minor new
source review permit program.+! The
permitting regulations contained within
these programs should help ensure that
ambient concentrations of SO, in
neighboring states are not exceeded as a

39 Additional emissions trends data are available
at: https://www.epa.gov/air-emissions-inventories/
air-pollutant-emissions-trends-data.

40 See EPA’s final action of the PSD portions of
South Dakota’s SIP, at 82 FR 38832, August 16,
2017.
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result of new facility construction or
modification occurring in South Dakota.

In conclusion, for interstate transport
prong 2, the EPA has incorporated
additional information into our
evaluation of South Dakota’s
submission, which did not include an
independent analysis of prong 2. In
doing so, we have reviewed additional
information about emission trends, as
well as the technical information
considered for interstate transport prong
1. We find that the combination of low
ambient concentrations of SO, in South
Dakota and neighboring states, the large
distances between cross-state SO,
sources, the downward trend in SO,
emissions from South Dakota and
surrounding states, and state measures
that prevent new facility construction or
modification in South Dakota from
causing SO, exceedances in downwind
states, indicates no interference with
maintenance of the 2010 SO, NAAQS
from South Dakota. Accordingly, we
propose to determine that South Dakota
SO, emission sources will not interfere
with maintenance of the 2010 SO,
NAAQS in any other state, per the
requirements of CAA section
110(a)(2)(D)E)D.

E. Wyoming
1. State’s Analysis

Wyoming conducted a weight of
evidence analysis to examine whether
SO, emissions from Wyoming adversely
affect attainment or maintenance of the
2010 SO, NAAQS in downwind states.
Wyoming primarily reviewed the
potential impact of emissions from
Wyoming on the Billings, Montana 2010

SO, maintenance area, which was
designated as nonattainment at the time
of Wyoming’s submittal, because
Montana was the only state bordering
Wyoming that contained a
nonattainment or maintenance area for
this NAAQS. Wyoming reviewed wind
rose data from northeast Wyoming, the
location in Wyoming with the nearest
significant SO, sources to the Billings
area. Based on a review of this
information, Wyoming concluded that
winds in northeast Wyoming were
predominantly from the north and west,
and therefore made transport to Billings
very unlikely. Wyoming also asserted
that SO, sources within Wyoming were
all located much further than 50 km
from the Billings area. Finally,
Wyoming noted that no neighboring
state apart from Montana contained a
2010 SO; nonattainment area. Based on
this weight of evidence analysis,
Wyoming concluded that emissions
within the State will not contribute to
nonattainment or interfere with
maintenance of the 2010 SO, NAAQS in
neighboring states.

2. EPA’s Prong 1 Evaluation

The EPA proposes to find that
Wyoming’s SIP meets the interstate
transport requirements of CAA section
110(a)(2)(D)(i)(I), prong 1 for the 2010
SO, NAAQS, as discussed below. We
have analyzed the air quality, emission
sources and emission trends in
Wyoming and neighboring states, i.e.,
Colorado, Idaho, Montana, Nebraska,
South Dakota and Utah.#2 Based on that
analysis, we propose to find that
Wyoming will not significantly

contribute to nonattainment of the 2010
SO, NAAQS in any other state.

Wyoming focused its analysis on
potential impacts to the Billings,
Montana area, which was still in
nonattainment status at the time of
Wyoming’s submission. As noted, the
EPA redesignated the former Billings
2010 SO, nonattainment area to
attainment following the permanent
closure of the PPL Corette Plant. See 81
FR 28718 (May 10, 2016). As asserted by
Wyoming and shown in Table 11, the
Billings, Montana area is located a large
distance (87 km) from the Wyoming
border. Further, the wind roses
provided by Wyoming indicate that
meteorology does not favor transport
from Wyoming sources to the Billings
area. Table 11 also shows that recent
monitoring data in the Billings area do
not approach the 2010 SO, NAAQS. For
these reasons, the EPA agrees with
Wyoming’s conclusion that emissions
from Wyoming will not contribute
significantly to nonattainment in the
Billings, Montana area.

We reviewed 2014-2016 SO, design
value concentrations at monitors with
data sufficient to produce valid 1-hour
SO, design values for Wyoming and
neighboring states.43 In Table 11, below,
we have included monitoring data from
four scenarios: (1) All of the monitor
data from Wyoming; (2) the monitor
with the highest SO> level in each
neighboring state; (3) the monitor in
each neighboring state located closest to
the Wyoming border; and (4) all
monitors in each neighboring state
within 50 km of the Wyoming border.

TABLE 11—SO2 MONITOR VALUES IN WYOMING AND NEIGHBORING STATES

Distance to 2014-2016
State/Area Scenario Site ID Wyoming Design value
border (ppb) 4
(km)
[©70] o] = To (o7 B =T o1V Y SRS 3 080013001 127 18
Colorado/Colorado Springs 2 080410015 240 52
Idaho/Pocatello ..........ccccc......... 2 160050004 120 39
1daho/Caribou COUNTY .......coiiiiiiiiiieiec e 3,4 160290031 45 26
MONtaN@/BilliNGS ....coiueiiiieiiieie et 2,3 301110066 87 53
Nebraska/Omaha .. 3 310550019 676 27
Nebraska/Omaha ...........ooooiiiiiiie e e 2 310550053 679 59
South Dakota/SIoux FallS .......ccccciiiiiiiieiiiecie e 2 460990008 593 6
South Dakota/Rapid City ... 3 461030020 62 4
Wyoming/Gillette ............ 1 560050857 80 21
Wyoming/Cheyenne .... 1 560210100 20 9
WYOMING/CASPET ...t 1 560252601 178 25

42 The EPA also analyzed potential Wyoming SO,
transport to the Wind River Reservation in
Wyoming. The Northern Arapaho and Eastern
Shoshone Tribes have been approved by the EPA
for treatment in a similar manner as a state (TAS)
status for CAA Section 126 (78 FR 76829, December
19, 2013). The Tribes’ TAS application for Section
126 demonstrates an interest in how their air
quality is impacted by Wyoming sources outside of

the Reservation. We determined that the only
source above 100 tpy of SO, within 50 km of the
Wind River Reservation, the Lost Cabin Gas Plant,
is located over 40 km downwind (see wind rose
data in the docket for this action) from the
Reservation. The area around this source contains
a source-oriented monitor (Site ID 560130003)
indicating a fourth highest 1-hour daily maximum
below the 2010 SO, NAAQS in its first year of

operation. Therefore, the available information
indicates that emissions from Wyoming will not
contribute significantly to nonattainment or
interfere with maintenance of the 2010 SO, NAAQS
at the Wind River Reservation.

43 Data retrieved from EPA’s https://
www.epa.gov/air-trends/air-quality-design-
valuestreport.
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TABLE 11—S0O, MONITOR VALUES IN WYOMING AND NEIGHBORING STATES—Continued

Distance to 2014-2016
State/Area Scenario Site ID Wyoming Design value
border (ppb) #
(km)
Wyoming/ROCK SPFiNGS .....ccoiuiiiiiiiiiiiii s 1 560370300 83 21
Wyoming/Weston County 1 560450800 12 3

The EPA reviewed ambient air quality
data in Wyoming and neighboring states
to see whether there were any
monitoring sites, particularly near the
Wyoming border, with elevated SO,
concentrations that might warrant
further investigation with respect to
interstate transport of SO, from
emission sources near any given
monitor. The data presented in Table
11, above, show that Wyoming’s
network of SO, monitors with data
sufficient to produce valid 1-hour SO,
design values indicates that monitored
1-hour SO; levels in Wyoming are
between 4% and 33% of the 75 ppb
level of the NAAQS. There are two
Wyoming monitors located within 50
km of the state’s border, and these
monitors indicate design values
between 4% and 12% of the NAAQS.
Seven SO, monitors have recently been

installed in Wyoming to assist the State
and the EPA in designating portions of
Wyoming by 2020.45 These are source
oriented monitors, and none of these
monitors or the sources they are
characterizing are located within 50 km
of the Wyoming border. There is one
monitor in a neighboring state located
within 50 km of the Wyoming border,
and this monitor recorded an SO,
design value of 35% of the 2010 SO,
NAAQS. Thus, these air quality data do
not, by themselves, indicate any
particular location that would warrant
further investigation with respect to SO»
emission sources that might
significantly contribute to
nonattainment in the neighboring states.
However, because the monitoring
network is not necessarily designed to
find all locations of high SO,
concentrations, this observation

indicates an absence of evidence of
impact at these locations but is not
sufficient evidence by itself of an
absence of impact at all locations in the
neighboring states. We have therefore
also conducted a source-oriented
analysis.

As noted, the EPA finds that it is
appropriate to examine the impacts of
emissions from stationary sources in
Wyoming in distances ranging from 0
km to 50 km from the facility, based on
the “urban scale”” definition contained
in Appendix D to 40 CFR part 58,
Section 4.4. Therefore, we assessed
point sources up to 50 km from state
borders to evaluate trends and SO»
concentrations in area-wide air quality.
The list of sources of greater than 100
tpy 46 of SO, within 50 km from state
borders is provided in Table 12 below.

TABLE 12—WYOMING SO> SOURCES NEAR NEIGHBORING STATES

2016 annual Distance to Distance to nearest gltgitghsbgj,g%
: SO Wyoming neighboring state
Wyoming source emissions border SO, source emzig;igns
(tons) (km) (km) (tons)

Carter Creek Gas Plant ........cccoocevvenineenenne. 130 11 | 76 (Devils Slide Plant, Holcim—Morgan 187
County, Utah).

Frontier Petroleum Refinery ............cccocceiiiis 311 14 | 35 (Rawhide Energy Station—Larimer Coun- 879
ty, Colorado).

Naughton Power Plant ...........cccoooiiiiiniinene 4,069.7 37 | 110 (Devils Slide Plant, Holcim—Morgan 187
County, Utah).

Laramie Cement Plant ...........cccoooiiiiniinninnne 165 30 | 67 (Rawhide Energy Station, Larimer Coun- 879
ty, Colorado).

Colony East and West Plants ..........ccccceenaee. 106 8 | 111 km (GCC Dacotah—Rapid City, South 304
Dakota).

Elk Basin Gas Plant ........cc.cccceviviniininicnene 641 2|75 km (CHS Laurel Refinery—Laurel, Mon- 272
tana).

With regard to the Frontier Petroleum
Refinery in Cheyenne, the EPA has
assessed potential SO, impacts from this
source on the area near the Rawhide
Energy Station, in Larimer County,
Colorado.

The EPA reviewed available
monitoring data in Cheyenne, Wyoming.
One monitor is located 6 km northeast

441d.

45 See TSD: Final Round 3 Area Designations for
the 2010 1-Hour SO, Primary National Ambient Air
Quality Standard for Wyoming, in http://
www.regulations.gov, document ID EPA-HQ-OAR-
2017-0003-0608.

of the Frontier Petroleum Refinery (Site
ID 560210100—See Table 11), and
recorded a 2014-2016 SO, design value
of 9 ppb. The maximum 1-hour SO»
value measured at this monitor from
January 1, 2011 (when it began
operation) to December 31, 2017, was 31
ppb. A second monitor not listed in
Table 11, located 3 km east of the

46 We have limited our analysis to Wyoming
sources of SO, emitting at least 100 tpy, because in
the absence of special factors, for example the
presence of a nearby larger source or unusual
physical factors, Wyoming sources emitting less
than 100 tpy can appropriately be presumed to not

Frontier Petroleum Refinery, recorded 1
year of data in Cheyenne to examine
potential population exposure near the
Frontier Petroleum Refinery.4” Between
March 31, 2016 and April 3, 2017, this
monitor recorded a maximum SO»
concentration of 44 ppb, with a fourth
highest 1-hour daily maximum
concentration of 16.7 ppb. Although

be causing or contributing to SO, concentrations
above the NAAQS.

47 See Wyoming’s 2016 Annual Monitoring
Network Plan at pages 50-51: http://
deq.wyoming.gov/aqd/monitoring/resources/
annual-network-plans/.
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http://deq.wyoming.gov/aqd/monitoring/resources/annual-network-plans/
http://deq.wyoming.gov/aqd/monitoring/resources/annual-network-plans/
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 83, No. 107/Monday, June 4, 2018/Proposed Rules

25631

these monitoring data do not provide
information as to the air quality near the
Rawhide Generating Station, they do
indicate that SO, levels are low near the
Frontier Petroleum Refinery, and
decrease even more at 6 km from the
source. We anticipate emissions will
continue to decrease as distance
increases, resulting in very little SO,
impact from the Frontier Petroleum
Refinery at the Colorado border (14 km),
and even less near the Rawhide
Generating Station (35 km). This, in
combination with the relatively low
level of emissions from the refinery (See
Table 12), leads the EPA to conclude
that SO, transport at significant levels
between Cheyenne, Wyoming and
Larimer County, Colorado, is very
unlikely.

With regard to the Elk Basin Gas
Plant, the EPA does not have

information at this time suggesting that
the State of Montana is impacted by
emissions from Elk Basin Gas Plant or
other emissions activity originating in
Wyoming in violation of section
110(a)(2)(D)[)(I). Therefore, we do not
have evidence that demonstrates that
emissions from this source will
significantly contribute to
nonattainment of the 2010 SO, NAAQS.
With regard to potential cross-state
impacts from the Naughton Power Plant,
air quality modeling submitted to the
EPA by Wyoming indicates that the
highest predicted 99th percentile daily
maximum 1-hour concentration within
the modeling domain surrounding the
power plant is 56.3 ppb.48 This
predicted maximum concentration,
which includes an estimate of the
background concentration, indicates
that this source alone could not cause

nonattainment in Wyoming or any other
state. Together with the distance
between Naughton and the nearest
cross-state source (110 km), this
indicates that the Naughton Power Plant
will not significantly contribute to
nonattainment in any other state. The
EPA continues to support this
conclusion with respect to an interstate
transport analysis for section
110(a)(2)(D)(E)(1).2°

For the other sources listed in Table
12, the low levels of emissions and large
distances between Wyoming sources
within 50 km of a state border and the
nearest SO, source in a neighboring
state provide further evidence to
support a conclusion that emissions
from Wyoming will not contribute to
problems with attainment of the 2010
SO, NAAQS in downwind states.

TABLE 13—NEIGHBORING STATE SO2> SOURCES NEAR WYOMING *

2016 SO Distance to Distance to Wyoming
oot Wyoming nearest Wyoming source 2016
Source enetlgrs]lso)ns border SO, source emissions
(km) (km) (tons)
Clean Harbors Env. Services (Kimball Coun- 218 33 | 95 (Frontier Petroleum Refinery) .........cccc.... 311
ty, Nebraska).
P4 Production Chemical Plant (Soda Springs, 478 45 | 132 (Naughton Generating Station) ............... 4,069
Idaho).
Nu-West Industries Fertilizer Plant (Conda, 364 40 | 134 (Naughton Generating Station) ............... 4,069
Idaho).

*We have not included sources that are duplicative of those in Table 12.

The EPA also reviewed the location of
sources in neighboring states emitting
more than 100 tpy of SO, and located
within 50 km of the Wyoming border
(see Table 13). This is because elevated
levels of SO,, to which SO, emitted in
Wyoming may have a downwind
impact, are most likely to be found near
such sources. As shown in Table 13, the
shortest distance between any pair of
these sources is within 95 km. This
indicates that there are no additional
locations in neighboring states that
would warrant further investigation
with respect to Wyoming SO, emission
sources that might contribute to
problems with attainment of the 2010
SO> NAAQS.

In conclusion, for interstate transport
prong 1, we reviewed ambient SO,
monitoring data and SO, emission
sources both within Wyoming and in
neighboring states. Based on this
analysis, we propose to determine that

48 See TSD: Final Round 3 Area Designations for
the 2010 1-Hour SO, Primary National Ambient Air
Quality Standard for Wyoming, in http://
www.regulations.gov, document ID EPA-HQ-OAR-
2017-0003-0608, and TSD: Intended Round 3 Area
Designations for the 2010 1-Hour SO, Primary

Wyoming will not significantly
contribute to nonattainment of the 2010
SO, NAAQS in any other state, per the
requirements of CAA section
110(a)(2)(D)(H)(D).

3. EPA’s Prong 2 Evaluation

The EPA has reviewed the analysis
presented by Wyoming and additional
information on SO, air quality and
emission trends to evaluate the State’s
conclusion that Wyoming will not
interfere with maintenance of the 2010
SO, NAAQS in downwind states. The
EPA notes that Wyoming’s analysis does
not independently address whether the
SIP contains adequate provisions
prohibiting emissions that will interfere
with maintenance of the 2010 SO»
NAAQS in any other state. As noted, the
“interfere with maintenance” clause of
section 110(a)(2)(D)(i)(I) must be given
“independent significance” by
evaluating the impact of upwind state

National Ambient Air Quality Standard for
Wyoming, at EPA-HQ-OAR-2017-0003-0033.

49 While the air quality modeling discussed here
used by the EPA to support its final designation of
the Lincoln County, Wyoming area is also
supportive of the Agency’s analysis of Wyoming’s
2010 SO, transport SIP, the designation itself or the

emissions on downwind areas that,
while currently in attainment, are at risk
of future nonattainment, considering
historic variability.5¢ While Wyoming
did not evaluate the potential impact of
its emissions on areas that are currently
measuring clean data, but that may have
issues maintaining that air quality, the
EPA has incorporated additional
information into our evaluation of
Wyoming’s submission. This evaluation
builds on the analysis regarding
significant contribution to
nonattainment (prong 1). Specifically,
because of the low monitored ambient
concentrations of SO, in Wyoming and
neighboring states and the large
distances between cross-state SO»
sources, the EPA is proposing to find
that SO, levels in neighboring states
near the Wyoming border do not
indicate an inability to maintain the SO,
NAAQS.

use of this modeling in the specific context of that
designation is not being re-opened through this
separate proposed action.

50531 F.3d 896, 910-11 (DC Cir. 2008) (holding
that the EPA must give “independent significance”
to each prong of CAA section 110(a)(2)(D)(i)(D)).
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As shown in Table 1, the statewide
SO; emissions from Wyoming and
neighboring states have decreased
substantially over time, per our review
of the EPA’s emissions trends data.5?
From 2000 to 2016, total statewide SO,
emissions decreased by the following
proportions: Colorado (82% decrease),
Idaho (70% decrease), Montana (78%
decrease), Nebraska (52% decrease),
South Dakota (93% decrease), Utah
(73% decrease) and Wyoming (59%
decrease). This trend of decreasing SO,
emissions does not by itself demonstrate
that areas in Wyoming and neighboring
states will not have issues maintaining
the 2010 SO, NAAQS. However, as a
piece of this weight of evidence analysis
for prong 2, it provides further
indication (when considered alongside
low monitor values in neighboring
states) that such maintenance issues are
unlikely. This is because the geographic
scope of these reductions and their large
sizes strongly suggest that they are not
transient effects from reversible causes,
and thus these reductions suggest that
there is very low likelihood that a strong
upward trend in emissions will occur
that might cause areas presently in
attainment to violate the NAAQS.

As noted in Wyoming’s submission,
any future large sources of SO,
emissions will be addressed by
Wyoming’s SIP-approved PSD
program.52 Future minor sources of SO,
emissions will be addressed by
Wyoming’s SIP-approved minor new
source review permit program.53 The
permitting regulations contained within
these programs should help ensure that
ambient concentrations of SO, in
neighboring states are not exceeded as a
result of new facility construction or
modification occurring in Wyoming.

In conclusion, for interstate transport
prong 2, the EPA has incorporated
additional information into our
evaluation of Wyoming’s submission,
which did not include an independent
analysis of prong 2. In doing so, we
reviewed information about emission
trends, as well as the technical
information considered for interstate
transport prong 1. We find that the
combination of low ambient
concentrations of SO, in Wyoming and
neighboring states, the large distances
between cross-state SO, sources, the
downward trend in SO, emissions from
Wyoming and surrounding states, and
state measures that prevent new facility
construction or modification in

51 Additional emissions trends data are available
at: https://www.epa.gov/air-emissions-inventories/
air-pollutant-emissions-trends-data.

52 See EPA’s final action of the PSD portions of
Wyoming’s SIP, at 82 FR 18992, April 25, 2017.
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Wyoming from causing SO,
exceedances in downwind states,
indicates no interference with
maintenance of the 2010 SO, NAAQS
from Wyoming. Accordingly, we
propose to determine that Wyoming SO»
emission sources will not interfere with
maintenance of the 2010 SO, NAAQS in
any other state, per the requirements of
CAA section 110(a)(2)(D)@H)(T).

IV. Proposed Action

The EPA is proposing to approve the
following submittals as meeting the
interstate transport requirements of
CAA section 110(a)(2)(D)(i)(I) for the
2010 SO, NAAQS: Colorado’s July 17,
2013 and February 16, 2018 submittals;
Montana’s July 15, 2013 submittal;
North Dakota’s March 7, 2013 submittal;
South Dakota’s December 20, 2013; and
Wyoming’s March 6, 2015 submittal.
The EPA is proposing this approval
based on our review of the information
and analysis provided by each state, as
well as additional relevant information,
which indicates that in-state air
emissions will not contribute
significantly to nonattainment or
interfere with maintenance of the 2010
SO, NAAQS in any other state. This
action is being taken under section 110
of the CAA.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the CAA.
Accordingly, these proposed actions
merely approve state law as meeting
federal requirements and do not impose
additional requirements beyond those
imposed by state law. For that reason,
these proposed actions:

e Are not significant regulatory
actions subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e are not Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
actions because SIP approvals are
exempted under Executive Order 12866;

¢ do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o are certified as not having a
significant economic impact on a
substantial number of small entities

under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ do not have federalism implications
as specified in Executive Order 13132
(64 FR 43255, August 10, 1999);

e are not economically significant
regulatory actions based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e are not significant regulatory
actions subject to Executive Order
13211 (66 FR 28355, May 22, 2001);

e are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
this action does not involve technical
standards; and

¢ do not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, these SIPs are not
approved to apply on any Indian
reservation land or in any other area
where the EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate Matter,
Reporting and recordkeeping
requirements, Sulfur dioxide, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: May 29, 2018.
Douglas Benevento,
Regional Administrator, Region 8.
[FR Doc. 2018-11846 Filed 6-1-18; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[EPA-R04-OAR-2018-0184; FRL-9978-
88—Region 4]

Florida; Approval of Plan for Control of
Emissions From Commercial and
Industrial Solid Waste Incineration
Units

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
state plan submitted by the State of
Florida, through the Florida Department
of Environmental Protection on May 31,
2017, and supplemented on December
19, 2017, and February 2, 2018, for
implementing and enforcing the
Emissions Guidelines (EG) applicable to
existing Commercial and Industrial
Solid Waste Incineration (CISWI) units.
The state plan provides for
implementation and enforcement of the
EG, as finalized by EPA on June 23,
2016, applicable to existing CISWI units
for which construction commenced on
or before June 4, 2010, or for which
modification or reconstruction
commenced after June 4, 2010, but no
later than August 7, 2013. The state plan
establishes emission limits, monitoring,
operating, recordkeeping, and reporting
requirements for affected CISWI units.
DATES: Comments must be received on
or before July 5, 2018.

ADDRESSES: Submit your comments,
identified by Docket ID No. [EPA-R04—
OAR-2018-0184] at https://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit

http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Jason Dressler, South Air Enforcement
and Toxics Section, Air Enforcement
and Toxics Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303. Mr. Dressler can be
reached via telephone at 404-562-9208
and via email at dressler.jason@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Section 129 of the Clean Air Act (CAA
or the Act) directs the Administrator to
develop regulations under section
111(d) of the Act limiting emissions of
nine air pollutants (particulate matter,
carbon monoxide, dioxins/furans, sulfur
dioxide, nitrogen oxides, hydrogen
chloride, lead, mercury, and cadmium)
from four categories of solid waste
incineration units: Municipal solid
waste; hospital, medical, and infectious
solid waste; commercial and industrial
solid waste; and other solid waste.

On December 1, 2000, EPA
promulgated new source performance
standards (NSPS) and EG to reduce air
pollution from CISWI units, which are
codified at 40 CFR part 60, subparts
CCCC and DDDD, respectively. See 65
FR 75338. EPA revised the NSPS and
EG for CISWI units on March 21, 2011.
See 76 FR 15704. Following
promulgation of the 2011 CISWI rule,
EPA received petitions for
reconsideration requesting that EPA
reconsider numerous provisions in the
rule. EPA granted reconsideration on
certain issues and promulgated a CISWI
reconsideration rule on February 7,
2013. See 78 FR 9112. Subsequently,
EPA received petitions to further
reconsider certain provisions of the
2013 NSPS and EG for CISWI units. On
January 21, 2015, EPA granted
reconsideration on four specific issues
and finalized reconsideration of the
CISWI NSPS and EG on June 23, 2016.
See 81 FR 40956.

Section 129(b)(2) of the CAA requires
states to submit to EPA for approval
state plans and revisions that implement
and enforce the EG—in this case, 40
CFR part 60, subpart DDDD. State plans
and revisions must be at least as
protective as the EG, and become
federally enforceable upon approval by
EPA. The procedures for adoption and
submittal of state plans and revisions
are codified in 40 CFR part 60, subpart
B.

II. Review of Florida’s CISWI State
Plan Submittal

Florida submitted a state plan to
implement and enforce the EG for
existing CISWI units in the state 1 on
February 6, 2014. On May 31, 2017,
Florida submitted a revised plan, which
was supplemented on December 19,
2017, and February 2, 2018. EPA has
reviewed the revised plan for existing
CISWI units in the context of the
requirements of 40 CFR part 60,
subparts B and DDDD. State plans must
include the following nine essential
elements: Identification of legal
authority; identification of mechanism
for implementation; inventory of
affected facilities; emissions inventory;
emission limits; compliance schedules;
testing, monitoring, recordkeeping, and
reporting; public hearing records; and,
annual state progress reports on plan
enforcement.

A. Identification of Legal Authority

Under 40 CFR 60.26 and
60.2515(a)(9), an approvable state plan
must demonstrate that the State has
legal authority to adopt and implement
the EG’s emission standards and
compliance schedule. In its submittal,
Florida cites the following State law
provisions for its authority to
implement and enforce the plan: Florida
Statutes (F.S.) Sec. 403.031 (definitions);
F.S. Sec. 403.061 (promulgate air quality
plans, adopt rules, take enforcement
action, set standards, monitor air
quality, require reporting, permitting,
and implement the CAA); F.S. Sec.
403.087 and 403.0872 (permitting); F.S.
Sec. 403.121 (judicial and
administrative remedies), 403.131
injunctive relief), 403.141 (civil
liability), and 403.161 (civil and
criminal penalties); F.S. Sec. 403.201
(variances); F.S. Sec. 403.716 (operator
training); and, F.S. Sec. 403.8055
(incorporation by reference of Federal
standards). Florida also notes that it has
adopted rules into the Florida
Administrative Code to implement and
enforce its air quality program. EPA has
reviewed the cited authorities and has
preliminarily concluded that the State
has adequately demonstrated legal
authority to implement and enforce the
CISWI state plan in Florida.

B. Identification of Enforceable State
Mechanisms for Implementing the Plan

Under 40 CFR 60.24(a), a state plan
must include emission standards,
defined at 40 CFR 60.21(f) as ““a legally
enforceable regulation setting forth an
allowable rate of emissions into the

1The submitted state plan does not apply in
Indian country located in the state.
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atmosphere, or prescribing equipment
specifications for control of air pollution
emissions.” See also 40 CFR
60.2515(a)(8). Florida has adopted
enforceable emission standards for
affected CISWI units at Rule 62—
204.800(9)(f). EPA has preliminarily
concluded that the rule meets the
emission standard requirement under 40
CFR 60.24(a).

C. Inventory of Affected Units

Under 40 CFR 60.25(a) and
60.2515(a)(1), a state plan must include
a complete source inventory of all
CISWI units. Florida has identified
affected units at five facilities: Titan
Pennsuco, Argos Cement Newbery Kiln
1, Argos Cement Newberry Kiln 2,
Suwannee American Cement, and
American Cement Company LLC.
Omission from this inventory of CISWI
units does not exempt an affected
facility from the applicable section
111(d)/129 requirements. EPA has
preliminarily concluded that Florida
has met the affected unit inventory
requirements under 40 CFR 60.25(a) and
60.2515(a)(1).

D. Inventory of Emissions From Affected
CISWI Units

Under 40 CFR 60.25(a) and
60.2515(a)(2), a state plan must include
an emissions inventory of the pollutants
regulated by the EG. Emissions from
CISWI units may contain cadmium,
carbon monoxide, dioxins/furans,
hydrogen chloride, lead, mercury,
nitrogen oxides, particulate matter, and
sulfur dioxide. Florida submitted an
emissions inventory for CISWI units as
part of its state plan, which was
supplemented on February 2, 2018. This
emissions inventory contains CISWI
unit emissions rates for each regulated
pollutant. EPA has preliminarily
concluded that Florida has met the
emission inventory requirements of 40
CFR 60.25(a) and 60.2515(a)(2).

E. Emission Limitations, Operator
Training and Qualification, Waste
Management Plan, and Operating Limits
for CISWI Units

Under 40 CFR 60.24(a), 60.24(c), and
60.2515(a)(4), the state plan must
include emission standards that are no
less stringent than the EG. Florida has
incorporated the emission standards
from the EG by reference into its
regulations at Rule 62—204.800(9)(f),
F.A.C., with one exception: For units in
the waste-burning kiln subcategory,
Florida’s state plan provides an
equivalent production-based mercury
emission limit of 58 pounds of mercury
per million tons of clinker, rather than
the concentration-based standard of

0.011 milligrams per dry standard cubic
meter contained in Table 8 to subpart
DDDD of part 60. See Rule 62—
204.800(9)(f)(5), F.A.C.

Under 40 CFR 60.2515(b), EPA has
the authority to approve plan
requirements that deviate from the
content of the EG, so long as the state
demonstrates that the requirements are
at least as protective. In the February 7,
2013 rule adopting the EG for existing
CISWTI units, EPA discussed its
methodology for developing emission
limits for the subcategories of sources
subject to the rule. See 78 FR 9112
(February 7, 2013). Though we noted
that the Agency was retaining an
“emissions concentration basis for the
standards,” we also expressed the
standard for waste-burning kiln
emission limits on a production basis.
See id. at 9122-23. For those kilns, we
noted that an equivalent production-
based standard for mercury would be 58
pounds of mercury per million tons of
clinker. See id. at 9122.

In other words, EPA has previously
explained that the equivalent
production-based emission limit of 58
pounds of mercury per million tons of
clinker for waste-burning kilns is at
least as protective as the standard
contained in the EG. Because Florida’s
state plan imposes either this equivalent
standard or the applicable EG on waste-
burning kilns—and imposes the
applicable EG on all other affected
CISWI units—we have preliminarily
concluded that Florida’s CISWI plan
satisfies the emissions limitations
requirements of 40 CFR 60.24(c).

40 CFR 60.2515(a)(4) also requires a
state plan to include operator training
and qualification requirements, a waste
management plan, and operating limits
that are at least as protective as the EG.
Florida’s state plan incorporates these
requirements from the EG at Rule 62—
204.800(9)(f)(3)—(5). Thus, we have
preliminarily concluded that Florida’s
state plan satisfies the requirements of
40 CFR 60.24(c) and 60.2515(a)(4).

F. Compliance Schedules

Under 40 CFR 60.24(a), (c), and (e)
and 40 CFR 60.2515(a)(3), each state
plan must include a compliance
schedule, which requires affected CISWI
units to expeditiously comply with the
state plan r