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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 982

[Doc. No. AMS-SC-17-0036; SC17-982-1
FR]

Hazelnuts Grown in Oregon and
Washington; Increased Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule implements a
recommendation from the Hazelnut
Marketing Board (Board) to increase the
assessment rate established for the
2017-2018 and subsequent marketing
years from $0.005 to $0.006 per pound
of hazelnuts handled under the
Marketing Order (Order). The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: Effective January 29, 2018.

FOR FURTHER INFORMATION CONTACT: Dale
Novotny, Marketing Specialist, or Gary
D. Olson, Regional Director, Northwest
Marketing Field Office, Marketing Order
and Agreement Division, Specialty
Crops Program, AMS, USDA;
Telephone: (503) 326—2724, Fax: (503)
326—7440, or Email: Dale].Novotny@
ams.usda.gov or GaryD.Olson@
ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
amends regulations issued to carry out
a marketing order as defined in 7 CFR

900.2(j). This final rule is issued under
Marketing Agreement No. 115 and
Order No. 982, both as amended (7 CFR
part 982), regulating the handling of
hazelnuts grown in Oregon and
Washington. Part 982 (hereinafter
referred to as the “Order”), is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.” The Board locally
administers the Order and is comprised
of growers and handlers of hazelnuts
operating within the area of production
and also includes one public member.

The Department of Agriculture
(USDA) is issuing this final rule in
conformance with Executive Orders
13563 and 13175. This action falls
within a category of regulatory actions
that the Office of Management and
Budget (OMB) exempted from Executive
Order 12866 review. Additionally,
because this rule does not meet the
definition of a significant regulatory
action, it does not trigger the
requirements contained in Executive
Order 13771. See OMB’s Memorandum
titled, “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017, titled ‘Reducing
Regulation and Controlling Regulatory
Costs’” (February 2, 2017).

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the Marketing Order now
in effect, Oregon and Washington
hazelnut handlers are subject to
assessments. Funds to administer the
Order are derived from such
assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable hazelnuts
beginning July 1, 2017, and continue
until amended, suspended, or
terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any

district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This final rule increases the
assessment rate established for the
Hazelnut Marketing Board for the 2017-
2018 and subsequent marketing years
from $0.005 to $0.006 per pound of
hazelnuts handled.

The hazelnut Marketing Order
provides authority for the Board, with
the approval of USDA, to formulate an
annual budget of expenses and collect
assessments from handlers to administer
the program. The members and alternate
members of the Board are growers and
handlers of Oregon and Washington
hazelnuts. The Board’s membership also
includes one public member and an
alternate public member, neither of
whom are involved in the production or
handling of hazelnuts. The Board
members are familiar with the program’s
needs and with the costs for goods and
services in their local area and are thus
in a position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2000-2001 and subsequent
marketing years, the Board
recommended, and USDA approved, an
assessment rate that would continue in
effect from marketing year to marketing
year unless modified, suspended, or
terminated by USDA upon
recommendation and information
submitted by the Board or other
information available to USDA.

The Board met on May 17, 2017, and
unanimously recommended 2017-2018
marketing year expenditures of
$878,627 and an assessment rate of
$0.006 per pound of hazelnuts handled.
In comparison, last year’s budgeted
expenditures were $765,598. The
assessment rate of $0.006 per pound is
$0.001 per pound higher than the rate
currently in effect.

The major expenditures
recommended by the Board for the
2017-2018 marketing year include
$210,590 for administrative expenses,
$111,000 for a crop survey, $342,037 for
promotional activities, $35,000 for
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consulting, and $180,000 for
undesignated emergency/miscellaneous
expenses. Budgeted expenses for these
items in the 2016—2017 marketing year
were $138,088, $96,000, $234,510,
$35,000, and $262,000, respectively.
The increase in administrative expenses
reflects the addition of an
administrative staff member. The budget
increase for marketing and promotion
expenditures reflects the Board’s desire
to improve domestic hazelnut’s share of
the edible nut market and to increase
consumer awareness of Oregon and
Washington hazelnut products.

The assessment rate recommended by
the Board was derived at an annual
meeting of the Board where budgetary
matters for the forthcoming marketing
year were discussed. After an open
discussion with growers, handlers, and
industry personnel, the Board
established a crop estimate for the
2017-2018 marketing year. The Board
considered the crop estimate, the
recommended 2017-2018 marketing
year expenses, and the Board’s financial
reserve when it recommended the
assessment rate increase.

Shipments for the year are estimated
to be 80,000,000 pounds, which should
provide $480,000 in assessment income
at the $0.006 per pound assessment rate.
Income derived from handler
assessments, along with funds from the
Board’s authorized reserve and other
income, should be adequate to cover
budgeted expenses. Section 982.62(a)
specifies that the financial reserve is not
to exceed approximately one marketing
year’s operational expenses. The Board
expects its financial reserve to be
$316,881 at the beginning of the 2017—
2018 marketing year and $117,348 at the
end of the year, which would be within
the reserve limit authorized under the
Order.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Board or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
Board will continue to meet prior to or
during each marketing year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Board meetings are
available from the Board or USDA.
Board meetings are open to the public
and interested persons may express
their views at these meetings. USDA
will evaluate Board recommendations
and other available information to
determine whether modification of the

assessment rate is needed. Further
rulemaking will be undertaken as
necessary. The Board’s 2017-2018
marketing year budget, and those for
subsequent marketing years, would be
reviewed and, as appropriate, approved
by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

According to the Board, there are
approximately 800 growers of hazelnuts
in the production area and
approximately 17 handlers subject to
regulation under the Marketing Order.
Small agricultural producers (growers)
are defined by the Small Business
Administration (SBA) as those having
annual receipts less than $750,000, and
small agricultural service firms
(handlers) are defined as those whose
annual receipts are less than $7,500,000
(13 CFR 121.201).

According to the latest National
Agricultural Statistic Service (NASS)
data, 2015 grower prices averaged $1.40
per pound. With a total production of
62,000,000 pounds in the same year, the
farm gate value for hazelnuts in 2015
totaled $86.8 million ($1.40 per pound
multiplied by 62,000,000 pounds).
Taking the total 2015 value of
production for hazelnuts and dividing it
by the approximate number of hazelnut
growers provides an average return per
grower of $108,500. It is estimated by
the Board that approximately 98 percent
of hazelnut growers under the
Marketing Order have annual receipts
less than $750,000. Therefore, a majority
of hazelnut growers are considered
small entities under the SBA standards.

According to the Board, four of the
approximately 17 hazelnut handlers
process and ship 80 percent of the total
crop. An estimation of handler receipts
can be calculated using the same 2015
farm gate value of $86.8 million from
NASS, described above. Multiplying
$86.8 million by 80 percent ($86.8
million x 80 percent = $69.4 million)

and dividing by four indicates that the
largest hazelnut handlers received an
estimated $17.4 million each. Dividing
the remaining 20 percent ($17.4 million)
by the remaining 13 handlers yields
average annual receipts of $1.3 million
per handler. Therefore, under SBA’s
definition of a small agricultural
business, about 24 percent of handlers
could be considered large businesses
and about 76 percent could be
considered small businesses. Thus, the
majority of hazelnut handlers in Oregon
and Washington may be classified as
small entities.

This rule increases the assessment
rate established for the Board and
collected from handlers for the 2017—
2018 and subsequent marketing years
from $0.005 to $0.006 per pound of
hazelnuts handled. The Board
unanimously recommended 2017-2018
expenditures of $878,627 and an
assessment rate of $0.006 per pound.
The assessment rate of $0.006 per
pound is $0.001 per pound higher than
the 2016—2017 rate. The quantity of
assessable hazelnuts for the 2017-2018
marketing year is estimated at
80,000,000 pounds. Thus, the $0.006
per pound rate should provide $480,000
in assessment income. This amount,
along with the Board’s reserve funds
and other income, should be adequate to
cover budgeted expenses.

The major expenditures
recommended by the Board for the
2017-2018 marketing year include
$210,590 for administrative expenses,
$111,000 for a crop survey, $342,037 for
promotional activities, $35,000 for
consulting, and $180,000 for
undesignated emergency/miscellaneous
expenses. Budgeted expenses for these
items in the 2016—2017 marketing year
were $138,088, $96,000, $234,510,
$35,000, and $262,000, respectively.

The Board believes there is a need to
expand its promotion and outreach
activities to increase consumers’
awareness of, and desire for, Oregon and
Washington hazelnuts in the edible tree
nut market. The Oregon and
Washington hazelnut industry has
experienced a large amount of growth in
new orchard plantings in recent years.
The supply of hazelnuts grown in the
production area is expected to increase
greatly as newly planted trees come into
nut bearing age (approximately three to
seven years after planting, depending on
the variety of hazelnut tree). The
increased assessment rate is necessary
to fund expanded promotional activities
intended to assist marketing of the
anticipated increased supply of
hazelnuts in the forthcoming years.

Prior to arriving at this budget and
assessment rate, the Board considered
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information from various sources, such
as the Board’s Budget and Personnel
Committee, representatives from private
research firms, and input from industry
personnel. Alternative expenditure
levels were discussed by these groups,
based upon the relative value of various
activities to the hazelnut industry. Many
growers at the May 17, 2017, meeting
were in favor of even greater spending
by the Board on promotional activities
for hazelnuts, while handlers were more
conservative.

The Board ultimately determined that
2017-2018 marketing year expenditures
of $878,627 were appropriate, and the
recommended assessment rate, when
combined with reserve funds and other
income, should generate sufficient
revenue to meet its budgeted expenses.
Further, the Board will maintain a
$180,000 emergency fund throughout
the 2017-2018 marketing year in order
to cover any unforeseen or emergency
operational expenses. If the 2017-2018
emergency funds are not expended, the
resulting operating reserve would not
exceed the limit authorized under the
Order.

A review of historical information and
preliminary information pertaining to
the upcoming marketing year indicates
that the grower price for the 2017-2018
marketing year could range between
$0.81 and $1.80 per pound (NASS,
2017). Therefore, the estimated
assessment revenue for the 2017-2018
marketing year as a percentage of total
grower revenue could range between
0.74 and 0.33 percent, respectively.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to growers. However, these costs would
be offset by the benefits derived by the
operation of the Marketing Order. In
addition, the Board’s meeting was
widely publicized throughout the
Oregon and Washington hazelnut
industry, and all interested persons
were invited to attend the meeting and
participate in Board deliberations on all
issues. Like all Board meetings, the May
17, 2017, meeting was a public meeting,
and all entities, both large and small,
were able to express views on this issue.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by OMB and
assigned OMB No. 0581-0178,
“Vegetable and Specialty Crops.” No
changes in those requirements are
necessary as a result of this action.
Should any changes become necessary,

they would be submitted to OMB for
approval.

This final rule imposes no additional
reporting or recordkeeping requirements
on either small or large Oregon and
Washington hazelnut handlers. As with
all Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies. As
noted in the initial regulatory flexibility
analysis, USDA has not identified any
relevant Federal rules that duplicate,
overlap, or conflict with this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A proposed rule concerning this
action was published in the Federal
Register on August 18, 2017 (82 FR
39369). Copies of the rule were mailed
or sent via facsimile to all Board
members and hazelnut handlers.
Finally, the rule was made available
through the internet by USDA and the
Office of the Federal Register. A 30-day
comment period ending September 18,
2017, was provided to allow interested
persons to respond to the proposal.

Two comments were received during
the comment period in response to the
proposal. Both comments were
generally in support of the assessment
rate increase and believed that the
action would have a minimal impact on
consumers. However, one commenter
was concerned that the notice and
comment process for changes in
assessment rates was burdensome, and
the other commenter expressed the
opinion that the assessment rate should
have a time limit and should not be in
effect indefinitely.

Notice and comment rulemaking is
required by statute for all changes made
to marketing order regulations,
including, but not limited to,
establishment of assessment rates. In
addition, all marketing order regulations
are in effect indefinitely unless a
specific effective period is defined in
the regulation when it is established.
The Board chose not to establish a
specific time period for the regulation
and is aware that the regulation will be
effective indefinitely until changed.
Accordingly, no changes will be made
to the rule as proposed, based on the
comments received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.

Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Board and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 982

Hazelnuts, Marketing agreements,
Nuts, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 982 is amended as
follows:

PART 982—HAZELNUTS GROWN IN
OREGON AND WASHINGTON

m 1. The authority citation for 7 CFR
part 982 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 982.340 is revised to read
as follows:

§982.340 Assessment rate.

On and after July 1, 2017, an
assessment rate of $0.006 per pound is
established for Oregon and Washington
hazelnuts.

Dated: December 26, 2017.

Bruce Summers,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2017-28171 Filed 12-28-17; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2017-1179; Product
Identifier 2017-NM-177-AD; Amendment
39-19141; AD 2017-26—10]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2015-08—
01, which applied to certain The Boeing
Company Model 757 airplanes. AD
2015-08-01 required, depending on
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airplane configuration, installing new
relays and bracket assemblies,
inspecting to ensure that the new relays
do not contact adjacent wire bundles,
torqueing the bracket assembly
installation nuts and ground stud nuts,
retesting the bond resistance between
the bracket assemblies and the terminal
lugs on the ground studs, and doing
related investigative and corrective
actions if necessary. This AD does not
retain any requirements, and instead
requires deactivating the spoiler control
module relays and capping and stowing
the associated wiring on airplanes on
which the actions required by AD 2015—
08-01 have been done. This AD was
prompted by a report of an
uncommanded spoiler movement
during flap configuration just before
landing, on an airplane on which the
actions required by AD 2015-08-01 had
been done. We are issuing this AD to
address the unsafe condition on these
products.

DATES: This AD is effective January 3,
2018.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 3, 2018.

We must receive comments on this
AD by February 12, 2018.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this final rule, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS),
2600 Westminster Blvd., MC 110-SK57,
Seal Beach, CA 90740-5600; telephone
562—797—1717; internet https://
www.myboeingfleet.com. You may view
this service information at the FAA,
Transport Standards Branch, 1601 Lind
Avenue SW, Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.
It is also available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2017—
1179.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
1179; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this final rule, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Myra Kuck, Aerospace Engineer, Cabin
Safety, Mechanical & Environmental
Systems Section, FAA, Los Angeles
ACO Branch, 3960 Paramount
Boulevard, Lakewood, CA 90712—4137;
phone: 562-627-5316; fax: 562—-627—
5210; email: Myra.J.Kuck@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued AD 2015-08-01,
Amendment 39-18137 (80 FR 21645,
April 20, 2015) (“AD 2015-08-01"), for
certain Model 757 airplanes. AD 2015—
08—01 required, depending on airplane
configuration, installing new relays and
bracket assemblies, inspecting to ensure
that the new relays do not contact
adjacent wire bundles, torqueing the
bracket assembly installation nuts and
ground stud nuts, retesting the bond
resistance between the bracket
assemblies and the terminal lugs on the
ground studs, and doing related
investigative and corrective actions if
necessary. AD 2015—-08-01 resulted
from numerous reports of unintended
lateral oscillations during final
approach, just before landing. We issued
AD 2015-08-01 to reduce the chance of
unintended lateral oscillations near
touchdown, which could result in loss
of lateral control of the airplane, and
consequent airplane damage or injury to
flight crew and passengers.

Actions Since AD 2015-08-01 Was
Issued

Since we issued AD 2015-08-01, we
have received a report of a momentary
uncommanded spoiler movement
during flap configuration just before
landing, on a Model 757 airplane that
had been inspected and modified in
accordance with AD 2015-08-01. AD
2015—-08-01 requires accomplishment of
Boeing Service Bulletin 757-27A0152,
which is intended to reduce the chance
of a pilot-induced oscillation (PIO)
during quick flight maneuvers, such as
the final phase of approach in strong

wind conditions, by preventing the
deployment, during landing operations,
of spoiler pairs 1 and 12, and 5 and 8.
Boeing’s subsequent investigation of
Boeing Service Bulletin 757-27A0152
found that a switch in one of the relays
added by that service information had
failed to an electrically open position.
We are issuing this AD to correct the
unsafe condition on these products.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Alert Service
Bulletin 757-27A0157, dated December
18, 2017. The service information
describes procedures for deactivating
the spoiler control module relays and
capping and stowing the associated
wiring. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD retains none of the
requirements of AD 2015-08—01. This
AD requires accomplishment of the
actions identified as “RC” (required for
compliance) in the Accomplishment
Instructions of Boeing Alert Service
Bulletin 757-27A0157, dated December
18, 2017, described previously. For
information on the procedures and
compliance times, see this service
information at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
1179.

Interim Action

We consider this AD interim action. If
final action is later identified, we might
consider further rulemaking then.

FAA’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies waiving notice
and comment prior to adoption of this
rule because failure to deactivate the
spoiler control module relays and cap
and stow associated wiring can result in
a failure condition that can cause an
uncommanded spoiler movement
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resulting in loss of controllability of the
airplane during the approach phase of
flight. Therefore, we find good cause
that notice and opportunity for prior
public comment are impracticable. In
addition, for the reason stated above, we
find that good cause exists for making
this amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.

However, we invite you to send any
written data, views, or arguments about
this final rule. Send your comments to
an address listed under the ADDRESSES
section. Include the docket number
FAA-2017-1179 and Product Identifier
2017-NM-177-AD at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this final rule. We will
consider all comments received by the
closing date and may amend this final
rule because of those comments.

ESTIMATED COSTS

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this final rule.

Costs of Compliance

We estimate that this AD affects 626
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Deactivating spoiler control module relay ....... 14 work-hours x $85 per hour = $1,190 ........ $1,380 $2,570 *

*Based on our estimate of 169 airplanes that are in compliance with the requirements of AD 2015-08-01 and subject to the deactivation re-
quirements of this AD, the total fleet cost for this AD is approximately $434,330.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes to the Director of the System
Oversight Division.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2015—-08-01, Amendment 39-18137 (80
FR 21645, April 20, 2015), and adding
the following new AD:

2017-26-10 The Boeing Company:
Amendment 39-19141; Docket No.
FAA-2017-1179; Product Identifier
2017-NM-177-AD.

(a) Effective Date
This AD is effective January 3, 2018.

(b) Affected ADs

This AD replaces AD 2015-08-01,
Amendment 39-18137 (80 FR 21645, April
20, 2015) (““AD 2015-08-01"").

(c) Applicability

This AD applies to The Boeing Company
Model 757-200, —200PF, —200CB, and —300
series airplanes, certificated in any category,

as identified in Boeing Alert Service Bulletin
757—-27A0157, dated December 18, 2017.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Unsafe Condition

This AD was prompted by a report of a
momentary uncommanded spoiler movement
during flap configuration just before landing
that occurred on an airplane on which the
actions required by AD 2015-08-01 had been
done. We are issuing this AD to prevent a
failure condition that can cause an
uncommanded spoiler movement resulting in
loss of controllability of the airplane during
the approach phase of flight.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) For airplanes in Configuration 1 in
Groups 1, 2, and 3, as defined in Boeing Alert
Service Bulletin 757-27A0157, dated
December 18, 2017: Within 90 days after the
effective date of this AD, do all applicable
actions identified as “RC” (required for
compliance) in, and in accordance with, the
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Accomplishment Instructions of Boeing Alert
Service Bulletin 757-27A0157, dated
December 18, 2017.

(2) For airplanes in Configuration 2 in
Groups 1, 2, and 3, as defined in Boeing Alert
Service Bulletin 757—27A0157, dated
December 18, 2017: No work is required by
this paragraph.

(h) Prohibited Modification

As of the effective date of this AD, do not
accomplish the actions specified in Boeing
Service Bulletin 757-27A0152 on any
airplane.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j) of this
AD. Information may be emailed to 9-ANM-
LAACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO Branch, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCs approved previously for AD
2015-08-01 are not approved as AMOGs for
any provision in this AD.

(5) For service information that contains
steps that are labeled as RC, the provisions
of paragraphs (i)(5)(i) and (i)(5)(ii) of this AD
apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOC, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(j) Related Information

For more information about this AD,
contact Myra Kuck, Aerospace Engineer,
Cabin Safety, Mechanical & Environmental
Systems Section, FAA, Los Angeles ACO
Branch, 3960 Paramount Boulevard,

Lakewood, CA 90712-4137; phone: 562—627—
5316; fax: 562—627—5210; email:
Myra.J.Kuck@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin 757—
27A0157, dated December 18, 2017.

(i1) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
1601 Lind Avenue SW, Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
December 22, 2017.
John P. Piccola, Jr.,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2017—-28158 Filed 12—28-17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[Docket ID: DOD-2012-HA-0146]
RIN 0720-AB47

TRICARE; Reimbursement of Long
Term Care Hospitals and Inpatient
Rehabilitation Facilities

AGENCY: Office of the Secretary,
Department of Defense (DoD).

ACTION: Final rule.

SUMMARY: This final rule establishes
reimbursement rates for Long Term Care
Hospitals (LTCHs) and Inpatient
Rehabilitation Facilities (IRFs) in
accordance with the statutory
requirement that TRICARE inpatient
care ‘‘payments shall be determined to
the extent practicable in accordance
with the same reimbursement rules as
apply to payments to providers of

services of the same type under
Medicare.” This final rule adopts
Medicare’s reimbursement
methodologies for inpatient services
provided by LTCHs and IRFs. Each
reimbursement methodology will be
phased in over a 3-year period. This
final rule also removes the definitions
for “hospital, long-term (tuberculosis,
chronic care, or rehabilitation)” and
“long-term hospital care,” and creates
separate definitions for “Long Term
Care Hospital” and “Inpatient
Rehabilitation Facility’”” adopting
Centers for Medicare & Medicaid
Services (CMS) classification criteria.
This final rule also includes authority
for a year-end, discretionary General
Temporary Military Contingency
Payment Adjustment (GTMCPA) for
inpatient services in TRICARE network
IRFs when deemed essential to meet
military contingency requirements.
DATES: This rule is effective March 5,
2018.

Applicability Date: The regulations
setting forth the revised reimbursement
systems shall be applicable for all
admissions to Long Term Care Hospitals
and Inpatient Rehabilitation Facilities,
respectively, commencing on or after
the first day of the month which is at
least 120 days after the date of
publication of this rule in the Federal
Register.

FOR FURTHER INFORMATION CONTACT:
Sharon Seelmeyer, Defense Health
Agency (DHA), Medical Benefits and
Reimbursement Branch, telephone (303)
676—-3690.

SUPPLEMENTARY INFORMATION:

I. Executive Summary
A. Purpose of the Final Rule

1. Long Term Care Hospitals (LTCHs)

The purpose of this final rule is to
establish a reimbursement system for
LTCHs in accordance with the statutory
provision at title 10, United States Code
(U.S.C.), section 1079(i)(2). This statute
requires that TRICARE payment for
institutional care be determined, to the
extent practicable, in accordance with
the same rules as those that apply to
payments to providers of services of the
same type under Medicare. Medicare
pays LTCHs using a LTCH Prospective
Payment System (PPS) which classifies
LTCH patients into distinct Diagnosis-
Related Groups (DRGs). The patient
classification system groupings are
called Medicare Severity Long Term
Care Diagnosis Related Groups (MS—
LTC-DRGs), which are the same DRG
groupings used under the Medicare
acute hospital inpatient prospective
payment system (IPPS), but that have
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been weighted to reflect the resources
required to treat the medically complex
patients treated at LTCHs.

On January 26, 2015, a TRICARE
proposed rule was published in the
Federal Register [79 FR 511271,
proposing to adopt a TRICARE LTCH
PPS similar to the Center for Medicare
and Medicaid Service’s (CMS’)
reimbursement system for LTCHs, with
the exception of not adopting
Medicare’s LTCH 25 percent rule. This
TRICARE proposed rule was
subsequently withdrawn and replaced
by the proposed rule published August
31, 2016 [81 FR 59934]. We refer the
reader to the August 31, 2016, proposed
rule for additional information.

TRICARE pays for most hospital care
under the TRICARE DRG-based
payment system, which is similar to
Medicare’s, but some hospitals are
exempt by current regulation from the
TRICARE DRG-based payment system.
LTCHs were exempted from the
TRICARE DRG-based payment system
and were paid by TRICARE at the lower
of a negotiated rate or billed charges.
Paying billed charges is fiscally
imprudent and inconsistent with
TRICARE’s governing statute. Paying
LTCHs under Medicare’s methods is
prudent, because it reduces government
costs without affecting beneficiary
access to services or quality; it is
practicable, because it can be
implemented without major costs; and,
it is harmonious with the statute
because the statute states that TRICARE
shall determine its payments for
institutional services to the extent
practicable in accordance with
Medicare’s payment rates. The final rule
creates a gradual transition from
TRICARE’s current policy of authorizing
LTCHs 100 percent of allowable charges
(which is either the billed charge or a
voluntarily negotiated rate) by phasing-
in Medicare’s LTCH reimbursement
rates as follows: Allowing 135 percent
of Medicare LTCH PPS amounts in the
first 12-month period after
implementation, 115 percent in the
second 12-month period after
implementation, and 100 percent in the
third 12-month period after
implementation and follows Medicare
policies during subsequent Fiscal Years
(FY). Our legal authority for this portion
of the final rule is 10 U.S.C. 1079(1)(2).

2. Inpatient Rehabilitation Facilities
(IRF's)

The purpose of this rule is to also
adopt Medicare’s reimbursement system
for inpatient care for IRFs in accordance
with the statutory requirement at 10
U.S.C. 1079 (i)(2) that TRICARE
‘“payments shall be determined to the

extent practicable in accordance with
the same reimbursement rules as apply
to payments to providers of services of
the same type under [Medicare].”
Medicare pays IRFs using an IRF
Prospective Payment System (PPS)
which classifies IRF patients into one of
92 case-mix groups (CMGs).

Similar to LTCHs, IRFs (both
freestanding rehabilitation hospitals and
rehabilitation hospital units) are
currently exempted from the TRICARE
DRG-based payment system and paid by
TRICARE at the lower of a negotiated
rate or billed charges. As discussed
earlier, paying billed charges is fiscally
imprudent and inconsistent with
TRICARE’s governing statute. Paying
IRFs under a method similar to
Medicare’s is prudent, practicable, and
harmonious with the statute. The final
rule creates a gradual transition from
TRICARE’s current policy of authorizing
IRFs 100 percent of allowable charges
(which is either the billed charge or a
voluntarily negotiated rate) by phasing-
in Medicare’s IRF PPS as follows:
Allowing 135 percent of Medicare IRF
PPS amounts in the first 12-month
period after implementation, 115
percent in the second 12-month period
after implementation, and 100 percent
in the third 12-month period after
implementation and follow Medicare’s
policies during subsequent FYs. Our
legal authority for this portion of the
final rule is 10 U.S.C. 1079(i)(2).

B. Summary of the Major Provisions of
the Final Rule

1. Payment Method for LTCHs

TRICARE shall reimburse LTCHs for
inpatient care using Medicare’s LTCH
PPS using Medicare’s MS—-LTC-DRGs.
TRICARE is creating a 3-year transition
period as described below. Payment for
a TRICARE patient will be made at a
predetermined, per-discharge amount
for each Medicare Severity (MS)-LTC—
DRG under the TRICARE LTCH PPS
reimbursement methodology. The
TRICARE LTCH PPS reimbursement
methodology includes payment for all
inpatient operating and capital costs of
furnishing covered services (including
routine and ancillary services), but not
certain pass-through costs (e.g., bad
debts, direct medical education, and
blood clotting factors). When the
Medicare hospital day limit is
exhausted for TRICARE beneficiaries,
who are also eligible for Medicare (i.e.,
TRICARE For Life (TFL) beneficiaries),
TRICARE is the primary payer for
medically necessary services, the
beneficiary will be responsible for the
appropriate TRICARE inpatient cost
share. The beneficiary’s out-of-pocket

costs will be limited by the respective
statutory catastrophic cap.

2. LTCH Transition Period

In response to public comments, we
agree that a transition period is
appropriate in order to prepare LTCHs
for changes in reimbursement. TRICARE
will allow LTCHs 135 percent of the
Medicare LTCH PPS amounts in the first
12-month period after implementation,
115 percent in the second 12-month
period after implementation, and 100
percent in the third 12-month period
after implementation and follow
Medicare’s policies during subsequent
fiscal years.

CMS has established two different
types of LTCH PPS payment rates based
on the Pathway for Sustainable Growth
Rate Reform Act of 2013: (1) Standard
LTCH PPS payment rates; and (2) lower
site-neutral LTCH PPS payment rates
that are paid at the lower of the IPPS
comparable per diem amount, or the
estimated cost of the case. Site-neutral
patients include LTCH patients who do
not use prolonged mechanical
ventilation during their LTCH stay or
who did not spend three or more days
in the intensive care unit (ICU) during
their prior acute care hospital stay.
Medicare transitioned to the site-neutral
payment rate reductions in FY 2016 and
FY 2017 by requiring payment based on
a 50/50 blend of the standard LTCH PPS
rate and the site-neutral LTCH PPS rate
for site-neutral patients in those years.
Beginning at the individual hospital’s
cost reporting period beginning in FY
2018, all Medicare LTCH payments for
site-neutral patients are calculated using
the site-neutral payment methodology
(without a 50/50 blend in payments).

TRICARE will adopt the Medicare
LTCH PPS in its entirety except for the
Medicare 25 percent threshold rule,
including both the full LTCH PPS
Standard Federal Payment Rate and site-
neutral LTCH PPS methodology for
qualifying LTCH cases. TRICARE will
have a 3-year transition period which
will start at the applicability date of this
final rule. We will apply the FY 2019
LTCH PPS for the purposes of the 12-
month period beginning on October 1,
2018, and follow any changes adopted
by Medicare LTCH PPS for subsequent
years. For example, if FY 2019 is the
first year of the TRICARE transition
period, TRICARE would follow
Medicare and all TRICARE LTCHs
would receive 135 percent of the full
site-neutral payment for TRICARE site-
neutral patients. TRICARE will also
consider military treatment facilities
(MTF) and Veterans Administration
(VA) hospitals as Subsection (d)
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hospitals for the purposes of the site-
neutral policy.

3. Children’s Hospitals and Pediatric
Patients in LTCHs

Children’s hospitals will be exempt
from the TRICARE LTCH PPS and will
be paid under the TRICARE DRG-based
payment system. Pediatric patients who
receive care in TRICARE authorized
LTCHs will be paid under the TRICARE
LTCH PPS. This final rule edits the
regulatory language to include this
provision.

4. Payment Method for IRFs

TRICARE shall reimburse IRFs for
inpatient care using Medicare’s IRF PPS.
TRICARE is creating a 3-year transition
period as described below. Payment for
a TRICARE patient will be made at a
prospectively-set, fixed payment per
discharge based on a patient’s
classification into one of 92 CMGs. Each
CMG has a national relative weight
reflecting the expected relative
costliness of treatment for patients in
that category compared with that for the
average Medicare inpatient
rehabilitation patient. The relative
weight for each CMG is multiplied by a
standardized Medicare IRF base
payment amount to calculate the case-
mix adjusted prospective payment rate.
The TRICARE IRF PPS payment rates
will cover all inpatient operating and
capital costs that IRFs are expected to
incur in furnishing inpatient
rehabilitation services. When the
Medicare hospital day limit is
exhausted for TRICARE beneficiaries
who are also eligible for Medicare (i.e.,
TRICARE For Life (TFL) beneficiaries),
TRICARE will then be the primary payer
for medically necessary services and the
beneficiary will be responsible for the
appropriate TRICARE inpatient cost
share. The beneficiary’s out-of-pocket
costs will be limited by the respective
statutory catastrophic cap.

5. IRF Transition Period

In response to public comments, we
agree that a transition period is
appropriate in order to prepare IRFs for
changes in reimbursement. To protect
IRFs from sudden significant
reductions, the final rule creates a
gradual transition from TRICARE’s
current policy of allowing 100 percent
of allowable charges (which is either the

billed charge or a voluntarily negotiated
rate) by phasing-in the Medicare IRF
PPS rates as follows: allowing 135
percent of Medicare IRF PPS amounts in
the first 12-month period after
implementation, 115 percent in the
second 12-month period after
implementation, and 100 percent in the
third 12-month period after
implementation. We will apply the FY
2019 IRF PPS for purposes of the 12-
month period beginning on October 1,
2018, and follow any changes adopted
by the Medicare IRF PPS for subsequent
years.

6. Children’s Hospitals and Pediatric
Patients in IRFs

As stated in the supplementary
language of the proposed rule published
on August 31, 2016, Children’s hospitals
will be exempt from the TRICARE IRF
PPS and will be paid under the
TRICARE DRG-based payment system.
Pediatric patients who receive care in
TRICARE authorized IRFs will be paid
under the TRICARE IRF PPS.

7. IRF Low Income Payment (LIP)
Adjustment

TRICARE is including the LIP
adjustment in the TRICARE IRF PPS.

8. Removal of Outdated Terms

This final rule removes outdated
definitions in Title 32, Code of Federal
Regulations (CFR), Part 199.2 for
“[h]ospital, long-term (tuberculosis,
chronic care, or rehabilitation)” and
“[1]long-term hospital care” and adds a
new definition for “Long-Term Care
Hospital (LTCH)” as well as adding a
new definition for “Inpatient
Rehabilitation Facility (IRF).” The new
definitions adopt CMS’ LTCH and IRF
classifications. The TRICARE
requirements for both LTCHs and IRFs
to be authorized institutional providers
have been added to 32 CFR 199.6.

9. General Temporary Military
Contingency Payment Adjustment
(GTMCPA) For IRFs

One of the purposes of the TRICARE
program is to support military members
and their families during periods of war
or contingency operations, when
military facility capability may be
diverted or insufficient to meet military
readiness priorities. To preserve the
availability of IRFs during such periods,
the final rule includes authority for a

year-end discretionary, temporary
adjustment that the Director, DHA may
approve in extraordinary economic
circumstances for a network IRF that
serves a disproportionate share of
Active Duty Service members (ADSMs)
and Active Duty dependents (ADDs).
TRICARE is in the process of developing
policy and procedural instructions for
exercising the discretionary authority
under the qualifying criteria for the
GTMCPAs for inpatient services
provided in IRFs. The policy and
procedural instructions will be available
within three to six months following the
applicability date of the new inpatient
reimbursement methodology for IRFs.
Network IRFs will be able to request a
GTMCPA approximately 14 months
from the applicability date of the new
reimbursement method as any GTMCPA
will be based on twelve months of
claims payment data under the new
method. Once finalized, the policy and
procedural instructions will be available
in the TRICARE Reimbursement Manual
at http://manuals.tricare.osd.mil. As
with any discretionary authority
exercised under the regulation, a
determination approving or denying a
GTMCPA for an IRF is not subject to the
appeal and hearing procedures set forth
in 32 CFR 199.10, and Section
199.14(a)(10) of this final rule has been
revised to clarify this point.

C. Costs and Benefits

Consistent with OMB Circular A—4,
the effect of this rule is a transfer caused
by a Federal budget action; it does not
impose costs, including private
expenditures. The final rule is
anticipated to reduce DoD allowed
amounts to LTCHs by approximately
$73M in the first year of the transition,
if implemented in FY 2019 when
TRICARE site-neutral LTCH cases will
be paid at the full applicable LTCH PPS
payment amount (see Table 1). DoD
allowed amounts to LTCHs would be
reduced by $86M in the second year,
and $98M in the third and final year of
the transition.

This final rule is also anticipated to
reduce DoD allowed amounts to IRFs by
approximately $24M in FY 2019, which
is anticipated to be the first year of the
transition period, $41M in the second
year, and $57M in the final year of
transition.
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Table 1

Reductions in TRICARE Allowed Amounts Under Proposed Policy During Transition

Period

Transition Schedule - Reductions Under
Percent of Medicare Proposed Policy (Millions)

Allowed Payments LTCH IRF

FY19 135% $73 $24

FY20 115% $86 $41

FY21 100% $98 $57

Source: FY 2015 TRICARE IRF claims data and FY 2016 Medicare IRF rate setting file. Assumes Rule is implemented at the

start of FY 2019.

II. Discussion of Final Rule

A. Introduction and Background

In the Federal Register of August 31,
2016 [81 FR 59934], DoD published for
public comment a rule proposing to
revise its reimbursement methodologies
for LTCHs and IRFs. Under 10 U.S.C.
1079(i)(2), the amount to be paid to
hospitals, skilled nursing facilities, and
other institutional providers under
TRICARE, “‘shall be determined to the
extent practicable in accordance with
the same reimbursement rules as apply
to payments to providers of services of
the same type under Medicare.”

B. TRICARE LTCH PPS Reimbursement
Methodology

Patients with clinically complex
problems, such as multiple acute or
chronic conditions, may need hospital
care for an extended period of time.
LTCHs represent a relatively small
number of hospitals (approximately 425
under Medicare), which treat a critically
ill population with complex needs and
long lengths of stay. Per 32 CFR
199.14(a)(1)(ii)(D)(4), LTCHs are
currently exempt from the TRICARE
DRG-based payment system, just as they
were exempt from Medicare’s IPPS
when the CMS initially implemented its
DRG-based payment system. Because
there is no alternate TRICARE
reimbursement mechanism in 32 CFR
part 199 at this time, LTCH inpatient
care provided to TRICARE beneficiaries
is currently paid the lower of a
negotiated rate or billed charges, which
is usually substantially greater than
what would be paid using the TRICARE
DRG method.

Medicare created a PPS for LTCHs
effective with the cost reporting period
beginning on or after October 1, 2002.
The MS-LTC-DRG system under

Medicare’s LTCH PPS classifies patients
into distinct diagnostic groups based on
their clinical characteristics and
expected resource needs. The patient
classification groupings, which are the
same groupings used under the
inpatient acute care hospital groupings
(i.e., MS-DRGs), are weighted to reflect
the resources required to treat the
medically complex patients who are
treated in LTCHs. By their nature,
LTCHs treat patients with comorbidities
requiring long-stay, hospital-level care.
TRICARE often adopts Medicare’s
reimbursement methods, but delays
implementation, generally, until any
transition phase is complete for the
Medicare program. CMS included a 5-
year transition period when it adopted
LTCH PPS for Medicare, under which
LTCHs could elect to be paid a blended
rate for a set period of time. This
transition period ended in 2006.
Following the transition phase, in 2008
Medicare adopted an LTCH-specific
DRG system, which uses MS-LTC—
DRGs, as the patient classification
method for LTCHs. In FY 2016,
Medicare began its adoption of a site-
neutral payment system for LTCHs.
Beginning in FY 2016 and continuing in
FY 2017 and 2018, CMS has been
phasing in the site-neutral payment
methodology; during that time, 50
percent of the allowed amount for site-
neutral patients was calculated using
the site-neutral payment methodology
(IPPS comparable amount) and 50
percent was calculated using the current
full LTCH PPS standard federal
payment rate methodology. Beginning
in cost reporting periods that start in FY
2018, all Medicare payments for
qualifying LTCH site-neutral patients
are calculated using the Medicare site-
neutral payment methodology. All other
LTCH patients meeting the Medicare

criteria for a full LTCH PPS Standard
Payment will be paid using the standard
LTCH PPS payment methodology.
Under 10 U.S.C. 1079(i)(2), the amount
to be paid to hospitals, skilled nursing
facilities, and other institutional
providers under TRICARE, “‘shall be
determined to the extent practicable in
accordance with the same
reimbursement rules as apply to
payments to providers of services of the
same type under [Medicare].” Based on
10 U.S.C. 1079(i)(2), TRICARE is
adopting Medicare’s LTCH PPS, to
include Medicare’s MS-LTC-DRG
weights and rates, and Medicare’s site-
neutral payment methodology for
TRICARE authorized LTCHs. TRICARE
will adopt the Medicare payment
methodology that is in place at the time
of TRICARE’s implementation and
TRICARE will adopt any additional
updates or changes to Medicare’s LTCH
PPS payment methodology as they are
adopted by Medicare. TRICARE is also
adopting Medicare’s adjustments for
short-stay outliers, site-neutral
payments, interrupted stay policy, the
method of payment for preadmission
services, and high-cost outlier
payments. TRICARE is not adopting
Medicare’s 25 percent rule because
there are too few TRICARE discharges at
individual LTCHs to have a threshold
policy based on TRICARE admissions.
In FY15, only 15 of the 200 LTCHs with
TRICARE discharges had 10 or more
TRICARE admissions and over 70
percent of the 200 LTCH discharges
were from LTCHs with 1-3 TRICARE
discharges. As a result, TRICARE has
too few discharges at all but a very small
number of LTCHs to calculate and apply
the 25 percent test using TRICARE
discharges. TRICARE could not apply
the results of the Medicare 25 percent
rule to TRICARE LTCH discharges
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because the results of Medicare’s test are
not known until the LTCH’s Medicare
cost report is settled after the end of the
year. Even if DHA knew which LTCHs
had failed the 25 percent rule and could
identify the specific acute care hospitals
that had exceeded the 25 percent rule,
it would not be appropriate to apply an
adjustment to the TRICARE LTCH
discharges from that acute care hospital
because DHA would not know which
specific TRICARE LTCH discharges
from that acute care hospital should
have payment reductions and it would
be inconsistent with Medicare’s policy
to reduce the payments for all TRICARE
LTCH discharges from that hospital. As
a result, DoD is not adopting Medicare’s
25 percent rule. TRICARE will also
incorporate Medicare’s LTCH Quality
Reporting (QR) payment adjustments for
TRICARE LTCHs that are reflected
Medicare’s annual payment update for
that facility. TRICARE is not
establishing a separate reporting
requirement for hospitals, but will
utilize Medicare’s payment adjustments
resulting from their LTCH QR Program.
Please see Medicare’s final rule
published on August 22, 2016 [81 FR
56761] for more detail about that
program.

TRICARE will have a three-year
phase-in period to prepare LTCHs for
these changes in TRICARE
reimbursement. TRICARE will allow
LTCHs 135 percent of the Medicare
LTCH PPS amounts in the first 12-
month period after implementation, 115
percent in the second 12-month period
after implementation, and 100 percent
in the third 12-month period after
implementation and follow Medicare’s
LTCH PPS policies during subsequent
FYs.

C. TRICARE IRF PPS Reimbursement
Methodology

IRFs are free standing rehabilitation
hospitals and rehabilitation units in
acute care hospitals that provide an
intensive rehabilitation program. Per 32
CFR 199.14(a)(1)(ii)(D)(2) and (3), IRFs
are currently exempt from the TRICARE
DRG-based payment system, just as they
were exempt from Medicare’s IPPS
when the CMS initially implemented its
DRG-based payment system. Per 42 CFR
412.1(a)(3), an inpatient rehabilitation
hospital or rehabilitation unit of an
acute care hospital must meet the
requirement for classification as an IRF
stipulated in 42 CFR 412.604. In order
to qualify as a Medicare-certified IRF,
Medicare requires that a certain
percentage (currently 60 percent) of the
IRF’s total inpatient population must
meet at least one of 13 medical
conditions listed in 42 CFR 412.29(b)(2).

Because there is no alternate TRICARE
reimbursement mechanism in 32 CFR
part 199 at this time, IRF care provided
to TRICARE beneficiaries in this setting
is currently paid the lower of a
negotiated rate, or billed charges. We are
adopting Medicare’s 60 percent
requirement for IRFs.

Medicare created a PPS for IRFs
effective with the cost reporting period
beginning in January 2002. Section 4421
of the Balanced Budget Act of 1997
(Pub. L. 105-33) modified how
Medicare payment for IRF services is to
be made by creating Section 1886(j) of
the Social Security Act, which
authorized the implementation of a per-
discharge prospective payment system
for inpatient rehabilitation hospitals and
rehabilitation units of acute care
hospitals—referred to as IRFs. As
required by Section 1886(j) of the Act,
the Federal rates reflect all costs of
furnishing IRF services (routine,
ancillary, and capital related). CMS
included a 9-month transition period
when it adopted the IRF PPS for
Medicare, under which IRFs could elect
to be paid a blended rate. The transition
period ended October 1, 2002.
Following the transition period,
payment to all IRFs was based entirely
on the prospective payment.

TRICARE will also have a three-year
phase-in to protect IRFs from sudden
significant reductions. The final rule
creates a gradual transition to full
implementation of the Medicare IRF
PPS by allowing 135 percent of
Medicare IRF PPS amounts in the first
12-month period after implementation,
115 percent in the second 12-month
period after implementation, and 100
percent in the third 12-month period
after implementation and follow
Medicare’s IRF PPS policies during
subsequent FYs.

Under 10 U.S.C. 1079(i)(2), the
amount to be paid to hospitals, skilled
nursing facilities, and other institutional
providers under TRICARE, ““shall be
determined to the extent practicable in
accordance with the same
reimbursement rules as apply to
payments to providers of services of the
same type under [Medicare].” Based on
10 U.S.C. 1079(i)(2), TRICARE is
adopting Medicare’s IRF reimbursement
methodology for TRICARE authorized
IRFs.

TRICARE is also adopting Medicare’s
IRF adjustments for interrupted stays,
short stays of less than three days, short-
stay transfers (defined as transfers to
another institutional setting with an IRF
length of stay less than the average
length for the CMG), high-cost outliers,
and the LIP adjustment. Further,
TRICARE is adopting Medicare’s

Inpatient Rehabilitation Hospital
Quality Reporting (IRFQR) payment
adjustments for TRICARE authorized
IRFs that reflect Medicare’s annual
payment update for that facility.
TRICARE is not establishing a separate
reporting requirement for hospitals, but
will utilize Medicare’s payment
adjustments resulting from their IRFQR
Program. Please see Medicare’s final
rule [CMS-1632—F; CMS-1632—-CN2]
RIN 0938—-AS41.

D. Pediatric Cases in TRICARE
Authorized LTCHs and IRFs

1. LTCH

Our analysis found that in FY 2015,
there were five pediatric TRICARE
patients treated at TRICARE LTCHs. We
found that TRICARE LTCH patients had
similar diagnoses as Medicare LTCH
patients and that the few pediatric
LTCH patients had similar diagnoses as
TRICARE patients. Therefore, we are
also adopting Medicare’s LTCH PPS
methodology for pediatric patients
treated in TRICARE authorized LTCHs.
Some TRICARE patients are treated at
Children’s hospitals and these hospitals
will be exempt from the LTCH PPS and
will be paid under the TRICARE DRG-
based payment system.

2. IRF

Approximately 50 TRICARE
beneficiaries under the age of 17
received treatment at TRICARE IRFs in
FY 2015. We are adopting Medicare’s
IRF PPS for pediatric patients treated at
TRICARE authorized IRFs. Some
TRICARE patients are treated at
Children’s hospitals and these hospitals
will be exempt from the IRF PPS, and
will be paid under the TRICARE DRG-
based payment system.

E. Veterans Administration (VA)
Hospitals

VA hospitals specialize in treating
injured veterans and provide access to
rehabilitative care.

1. LTCH

VA hospitals are not Medicare-
authorized LTCHs (because they are
Federal hospitals) and they are not
reimbursed using Medicare’s LTCH PPS
method.

2. IRF

VA hospitals are not Medicare-
authorized IRFs (because they are
Federal hospitals) and they are not
reimbursed using Medicare’s IRF PPS
method. TRICARE allows VA hospitals
to provide inpatient rehabilitation care
to TRICARE beneficiaries, and VA
hospitals provide care for over 200
TRICARE patients each year (mostly
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ADSMs). VA hospitals will continue to
be paid under existing payment
methodologies.

F. IRF General Temporary Military
Contingency Payment Adjustment
(GTMCPA)

In response to the public comments,
the final rule includes authority for a
year-end, discretionary, GTMCPA that
the Director, DHA, may approve in
extraordinary economic circumstances
for inpatient services from TRICARE
network IRFs deemed to be essential for
military readiness and support during
contingency operations. The Director,
DHA, or designee, may approve a
GTMCPA for network IRFs that serve a
disproportionate share of ADSMs and
ADDs. Specific procedures for
requesting an IRF GTMCPA will be
outlined in the TRICARE
Reimbursement Manual.

G. Additional Revisions to the
Regulations

In reviewing the proposed rule, we
realized that the current regulation
regarding the reimbursement of facilities
and services that exempt from the DRG-
based payment system (32 CFR
199.14(a)(1)(ii)(C)) contains an incorrect
cross-reference to paragraph (a)(3) vice
(a)(4). The new paragraph (a)(3) was
added as part of TRICARE;
Reimbursement of Critical Access
Hospitals final rule (74 FR 44752,
August 31, 2009). The old paragraph
(a)(3) regarding billed charges and set
rates was renumbered as (a)(4), which is
now the correct reference.
Consequently, we have included this
correction in the final rule,

II1. Public Comments

The TRICARE LTCH and IRF
proposed rule [81 FR 59934] published
on August 31, 2016, provided a 60-day
comment period. Following is a
summary of the public comments and
our responses.

A.LTCH

Comment: One commenter stated that
DHA should have a transition period for
the LTCH rule because LTCHs are
already experiencing financial
instability due to the implementation of
Medicare’s site-neutral payments. The
commenter further stated that because
of this instability, LTCHs may
temporarily suspend all care to
TRICARE beneficiaries upon
implementation of the LTCH-PPS. The
commenter believes this would be less
likely to occur if DHA implements a
two-year transition period.

Response: In response to this
comment, we have considered whether

we should modify our approach to
include a transition period. We
analyzed our options and as a result, we
are including a 3-year phase in to full
adoption of Medicare’s LTCH PPS rates.
TRICARE LTCHs will be allowed 135
percent of Medicare LTCH PPS amounts
in the first 12-month period after
implementation, 115 percent in the
second 12-month period after
implementation, and 100 percent in the
third 12-month period after
implementation and subsequent FYs.
Comment: Two commenters stated
that DHA should do additional analysis
on TRICARE LTCH beneficiaries to
understand whether the LTCH payment
reform will limit beneficiary access to
needed care. These commenters believe
that analyses should be done to ensure
that the LTCH-PPS rates would
adequately cover the cost of care for the
TRICARE population. They opined that
DHA should delay implementation of
the LTCH-PPS to do these analyses.
Response: DHA analyzed FY 2015
TRICARE LTCH claims data to
understand the differences between the
LTCH payment rates for TRICARE
patients under the current TRICARE
method and proposed adoption of
Medicare methods. We note that: (1)
TRICARE’s proposed LTCH payment
rates would be no less than Medicare
rates; (2) Medicare LTCH rates are
higher than LTCH costs; (3) during the
transition period the TRICARE rates
would be much higher than the
Medicare rates; and (4) that in studying
Medicare beneficiary access to LTCHs,
Medicare Payment Advisory
Commission (MedPAC) has found that
LTCH access has been maintained for
Medicare beneficiaries (MedPAC, 2016
Report to Congress, Chapter 10). Thus,
for the reasons stated above, DHA
believes it is reasonable to assume that
TRICARE beneficiaries will not have
access problems for LTCH care.
Comment: One commenter stated
DHA should not implement a TRICARE-
specific 25-percent policy for LTCHs
because the 25-percent rule would
penalize many TRICARE LTCHs that
admit less than four TRICARE patients
annually. If implemented, the 25-
percent rule would reduce TRICARE
payments by far more than 67 percent.
Response: We agree with the
commenter that DHA should not
include a TRICARE-specific 25-percent
policy for LTCHs. Our intent was not to
have a TRICARE-specific 25-percent
policy for LTCHs. We have also decided
it is not practicable for TRICARE to
adopt Medicare’s 25-percent policy
adjustments for TRICARE LTCHs
because there are too few TRICARE
discharges to have a threshold policy

based on TRICARE admissions, and it
would be unfair to adjust all of an
LTCH’s payments if the LTCH failed the
Medicare threshold (and this would also
be inconsistent with Medicare’s policy).

Comment: One commenter stated that
DHA should modify its LTCH-PPS short
stay outlier policy for LTCHs to cap
payments at the cost of the case. The
commenter believed the Medicare Short
Stay Outlier (SSO) policy would
encourage perverse incentives for
LTCHs who may discharge patients at
certain points of their stay based on
what outlier payment they would
receive. A capped policy would also be
easier to implement.

Response: We disagree that the
Medicare LTCH SSO policy should be
modified for TRICARE. DHA aims to
follow Medicare policy as closely as
possible, and for this reason, using
Medicare’s exact outlier methodology is
appropriate.

Comment: Two commenters stated
that TRICARE should treat military
treatment facilities and VA hospitals as
“subsection (d)” hospitals for the
purposes of determining whether a case
meets the clinical patient-level criteria
used to determine eligibility for the
LTCH-PPS standard reimbursement
rate.

Response: We thank the commenters
for bringing to our attention that due to
the site neutral criteria, patients may
potentially be rejected from admission
to Long Term Care Hospitals because
the preceding stay was not at a
subsection (d) hospital. In order to
eliminate a potential rejection, DHA
agrees that TRICARE should treat
military treatment facilities and VA
hospitals as “subsection (d)”” hospitals
for the purposes of LTCH admission and
qualification for the LTCH-PPS
payment. It is important to ensure that
Military Treatment Facility (MTF) and
VA discharged TRICARE beneficiaries
do not have LTCH access issues. We
would also note that this approach is
consistent with the guidance issued by
CMS. Specifically, for patients who may
have used their VA benefit or received
inpatient care at a MTF that qualified as
an “immediately preceding” stay,
applicable criteria for exclusion from
the site neutral payment rate are met.
(See MLN Matters® Number: SE1627
released October 18, 2016.)

Comment: One commenter stated that
few TRICARE patients go to LTCHs so
the TRICARE LTCH payment change is
irrelevant.

Response: We disagree with the
commenter on their statement that few
TRICARE patients go to LTCHs, and that
changes to the TRICARE LTCH payment
system would be irrelevant. In FY 2015,
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over 700 TRICARE patients were
admitted to approximately 200 LTCHs,
with allowed amounts of over $90M. As
a result, LTCH payment changes would
not be irrelevant.

Comment: One commenter stated the
SSO policy proposed would be different
than Medicare’s reimbursement system.

Response: This comment was in
response to the withdrawn TRICARE
proposed rule published in the Federal
Register on January 26, 2015 [79 FR
51127]. The proposed rule has since
been withdrawn. We published a new
proposed rule in the Federal Register on
August 31, 2016 [81 FR 59934], stating
we would adopt Medicare’s short stay
outlier policy in its entirety.

Comment: One commenter agreed
with our proposed definition changes.

Response: We thank the commenter
for their review and observations.

B. IRF

Comment: One commenter stated the
proposed timeline date of the beginning
FY 2017 for implementation was
incorrect.

Response: We agree that the timeline
cannot begin at the beginning of FY
2017 and have modified the projected
implementation date to FY 2019 for
both LTCHs and IRFs.

Comment: One commenter stated that
DHA should reduce IRF administrative
burdens such as the repetitive
authorization process.

Response: This comment does not
appear to be contingent on the proposed
rule, and is instead commenting on
TRICARE IRF current practice. We
invite the commenter to contact their
regional Managed Care Support
Contractor to work with them and make
them aware of the issue.

Comment: Two commenters stated
that TRICARE should have a transition
period for the IRF rule. Providers should
be given adequate advance notice of any
changes to their reimbursement and
should have the flexibility to transition
to the new system.

Response: In response to this
comment, we have considered whether
we should modify our approach to
include a transition period. We are
including a 3-year transition period for
adopting Medicare’s IRF PPS rates.
TRICARE will allow 135 percent of
Medicare IRF PPS amounts in the first
12-month period after implementation,
115 percent in the second 12-month
period after implementation, and 100
percent in the third 12-month period
after implementation, and follow
Medicare’s IRF PPS policies during
subsequent FYs.

Comment: One commenter, noting
that TRICARE beneficiaries are

substantially younger than Medicare
beneficiaries, stated Medicare’s CMG
system and weights are not appropriate
for TRICARE patients because TRICARE
IRF patient characteristics are much
different than Medicare IRF patient
characteristics. This commenter also
suggested that TRICARE should increase
CMG weights for key TRICARE
categories in order to account for
TRICARE patients’ different needs.

Response: We believe that the
Medicare CMG system and weight
structure is appropriate for TRICARE
patients because although TRICARE
may have a different case mix of IRF
patients than Medicare, TRICARE IRF
patients require similar rehabilitation
services in IRFs as Medicare patients.
Although in aggregate TRICARE patients
do stay longer in the IRF setting (15
days in FY 2015, in comparison to the
Medicare average length-of-stay of 13
days in FY 2014 (MedPAC, March 2016
Report to Congress, Table 9-5, Chapter
9)), we think the factors that are built
into the Medicare CMGs are appropriate
for TRICARE patients because they
require similar rehabilitation services.
IRF patients are grouped into one of 92
CMGs based on a number of
characteristics such as the diagnosis
requiring rehabilitation, functional
status, cognitive status, age, and
comorbidities. We think CMGs are
appropriate for both Medicare and
TRICARE patients. With respect to the
age difference between Medicare and
TRICARE beneficiaries, the Medicare
CMG system is also currently used for
the reimbursement of patients under the
age of 65 who are entitled to Medicare.
Further, in examining FY 2015
TRICARE IRF claims, three-quarters of
IRF claims and about half of all allowed
amounts were for retirees and their
dependents.

Comment: One commenter suggested
that a closer review of the legislative
history shows that Congress did not
intend to require DoD to adopt Medicare
reimbursement rules for IRF care.

Response: We disagree. The pertinent
statutory provision (10 U.S.C. 1079(i)(2))
states, “payments may be determined to
the extent practicable in accordance
with the same reimbursement rules as
apply to payments to providers of
services of the same type under Title
XVIII of the Social Security Act.” The
commenter argues that it was not
Congress’ intent to adopt Medicare rates
to TRICARE IRF beneficiaries because
the above statutory language was
enacted before Medicare’s PPS
reimbursement system for IRFs went
into effect. The commenter would like
to read this statutory authority as being
limited to only those types of care for

which Medicare had a reimbursement
methodology in place at the time of
enactment of the statute. We see no
justification that allows DoD to
disregard the unambiguous requirement
in the statute to adopt Medicare
reimbursement methodologies to the
extent practicable. We believe for the
reasons stated in the proposed rule that
using the IRF—PPS for TRICARE patients
is practicable, and therefore, is in
accordance with DoD’s statutory
obligation.

Comment: One commenter stated that
if TRICARE implements the Medicare
IRF—PPS, more TRICARE patients will
be discharged from IRFs to other post-
acute care settings (like Skilled Nursing
Facilities (SNFs)). Because TRICARE
does not have a limit on the number of
medically necessary SNF days, the
commenter opines that TRICARE
patients may stay indefinitely at SNFs.
The commenter asserted that TRICARE’s
projected savings from adopting the
Medicare IRF PPS would be reduced
because of the increased use of post-
acute care.

Response: First, we would note that
the commenter assumes there will be a
reduction in the amount of care
provided in an IRF setting which will
then cause TRICARE beneficiaries to
take greater advantage of other post-
acute care. We do not believe this will
occur. We agree with the commenter
that if there is an increase in the number
of TRICARE patients who are
discharged from IRFs and then admitted
to SNFs, it would reduce the estimated
level of TRICARE savings. However, we
think that the impact of this effect
would be small. For example, even
under the very unrealistic assumption
that every TRICARE patient discharged
from an IRF would have an additional
7-day stay at a SNF that otherwise
would not occur, it would increase
TRICARE costs by less than $10M,
which is much less than the anticipated
TRICARE payment reduction of almost
$60M in FY 2020. Further, we disagree
with the commenter that TRICARE
patients who transfer to SNFs would
stay at SNFs indefinitely. Only patients
who require medically necessary care
will be admitted to SNFs, and the stays
must continue to be medically
necessary. Based upon the experience of
other TRICARE SNF patients who have
an average length of stay of 22 days, we
do not think that TRICARE SNF stays
will be indefinite.

Comment: One commenter stated that
TRICARE can retain contractual
relationships with in-network providers,
and negotiate with out-of-network
providers on a case by case basis.
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Response: The managed care support
contractors are responsible for
negotiating discounts from providers,
and have strong incentives to do this
today. We found that about 37 percent
of out-of-network TRICARE IRFs were
reimbursed at a discount off of billed
charges in FY 2015 and that over 60
percent were paid at 100 percent of
billed charges. Relying on the managed
care support contractors to negotiate
rates with network providers, however,
is not a substitute for establishing an
applicable reimbursement methodology.
Further, negotiating rates with out-of-
network providers on a case-by-case
basis does not ensure compliance with
statutory obligations not to pay more
than Medicare rates when practicable.

Comment: One commenter stated that
TRICARE could adopt Medicare rules
for certain TRICARE patients like
retirees who may have more similar
characteristics to Medicare
beneficiaries, and maintain current
payment policy for other family
members and active duty service
members. This will ensure that ADSMs
and their families will continue to
receive the full scope of IRF services.

Response: We have reviewed the
beneficiary population data, and we
agree that a discretionary adjustment
should be considered to ensure that
there is sufficient access for ADSMs and
their families. Those network IRFs with
a high proportion of ADSM/ADD
admissions may be eligible to receive a
GTMCPA.

Comment: One commenter stated that
TRICARE should make outlier payments
based on a marginal cost factor equal to
100% of the costs in excess of the fixed-
loss threshold, rather than 80% as
provided by Medicare, since this
practice is inconsistent with the
ordinary practices of the insurance
industry. TRICARE should use
individual hospital cost-to-charge ratios
rather than a national cost-to-charge
ratio. This will help ensure payment for
care provided to Service members and
their families.

Response: We disagree that using
Medicare’s outlier methodology would
be inappropriate for TRICARE patients.
Under 10 U.S.C. 1079(i)(2), the amount
to be paid to hospitals, skilled nursing
facilities, and other institutional
providers under TRICARE, “‘shall be
determined to the extent practicable in
accordance with the same
reimbursement rules as apply to
payments to providers of services of the
same type under [Medicare].” Given the
statutory language, TRICARE is
adopting Medicare’s IRF PPS
reimbursement method for our
beneficiaries. Medicare does use

facility-specific cost-to-charge ratios
(please see Medicare’s final rule
published on August 6, 2015 [80 FR
47036]), and DHA plans on doing the
same.

Comment: One commenter stated that
DHA should do additional analysis on
TRICARE IRF beneficiaries to
understand whether the IRF payment
reform will limit beneficiary access to
needed care. Additionally, analyses
should be done to ensure that the IRF—
PPS rates would adequately cover the
cost of care for the TRICARE
population.

Response: DHA disagrees that there
will be access problems because
TRICARE will pay no less than
Medicare does for IRF care and because
MedPAC has found that there do not
appear to be capacity constraints on IRF
care for Medicare patients (MedPAC,
2016 Report to Congress, Chapter 9).
MedPAC has also found that Medicare
IRF payments exceed IRF costs.

Comment: One commenter stated that
they do not agree that the agency is
compelled to adopt the Medicare IRF
PPS.

Response: 10 U.S.C. 1079(i)(2) states
that “payments may be determined to
the extent practicable in accordance
with the same reimbursement rules as
apply to payments to providers of
services of the same type under Title
XVIII of the Social Security Act.” We
believe that it is practicable to adopt the
Medicare system, and that adopting the
IRF-PPS more closely aligns TRICARE
to Medicare payment methods and
rules.

Comment: One commenter stated that
DHA should implement the LIP
adjustment in IRF—PPS method, and
revert back to policy from the original
proposed rule because it is a
fundamental part of the Medicare
program and critical to providers
serving vulnerable populations, and
should not be excluded from the
TRICARE rate.

Response: We agree with the
commenter that the LIP adjustment
should be included in the TRICARE IRF
PPS. This will allow for the same
payment to LIP adjusted hospitals as
Medicare, and will also provide
additional reimbursement to IRFs
serving vulnerable TRICARE
populations.

Comment: One commenter stated that
TRICARE patients to IRFs should not
complicate the compliance methodology
for satisfying the 60 Percent Rule and
that the 60 Percent Rule is not a
component of payment policy.

Response: We believe that the
statement in the proposed rule has
confused the commenter regarding

TRICARE and Medicare’s 60 percent
rule. It was the intent of the policy to
note that TRICARE would honor the
Medicare adjustments based on
fulfilling the criteria of the 60 percent
rule with Medicare patients, and not
that TRICARE would require a 60
percent rule for its own patients. In
other words, if Medicare penalizes an
IRF because the IRF did not meet the 60
percent rule criteria with Medicare
patients, TRICARE would also penalize
the hospital. This is because TRICARE
would use the same grouping software
as Medicare, which already includes the
60-percent rule adjustments.

Comment: One commenter requested
that we confirm that the majority of out-
of-network IRF reimbursement is being
reimbursed at 100 percent of billed
charges.

Response: Using FY 2015 data, we
found that about 63 percent of TRICARE
non-network IRFs were reimbursed at
100 percent of billed charges. On
average, out-of-network providers were
reimbursed at 87 percent of billed
charges.

IV. Regulatory Impact Analyses for
LTCHs and IRFs

A. Overall Impact

DoD has examined the impacts of this
final rule as required by Executive
Orders (E.O.s) 12866 (September 1993,
Regulatory Planning and Review) and
13563 (January 18, 2011, Improving
Regulation and Regulatory Review), the
Regulatory Flexibility Act (RFA)
(September 19, 1980, Pub. L. 96—354),
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4), the Congressional
Review Act (5 U.S.C. 804(2)), and E.O.
13771, Reducing Regulation and
Controlling Regulatory Costs (January
30, 2017).

1. Executive Order 12866 and Executive
Order 13563

E.O.s 12866 and 13563 direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
($100M or more in any one year).

We estimate that the effects of the
LTCH and IRF provisions that would be
implemented by this rule would not
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result in LTCH or IRF revenue
reductions exceeding $100 million in
any one year individually, however,
when combined revenue reductions
would exceed $100 million, making this
rulemaking “economically significant”
as measured by the $100 million
threshold. We have prepared a
Regulatory Impact Analyses that, to the
best of our ability, presents the costs
and benefits of the rulemaking. This
final rule is anticipated to reduce DoD
allowed amounts to LTCHs by $73M
and to IRFs by $24M in FY 2019 during
the first year of transition.

2. Congressional Review Act. 5 U.S.C.
801

Under the Congressional Review Act,
a major rule may not take effect until at
least 60 days after submission to
Congress of a report regarding the rule.
A major rule is one that would have an
annual effect on the economy of $100M
or more or have certain other impacts.
This final rule is a major rule under the
Congressional Review Act.

3. Regulatory Flexibility Act

The RFA requires agencies to analyze
options for regulatory relief of small
businesses if a rule has a significant
impact on a substantial number of small
entities. For purposes of the RFA, small
entities include small businesses,
nonprofit organizations, and small
governmental jurisdictions. Most
hospitals are considered to be small
entities, either by being nonprofit
organizations or by meeting the Small
Business Administration (SBA)
identification of a small business
(having revenues of $34.5M or less in
any one year). For purposes of the RFA,
we have determined that the majority of
LTCHs and IRFs would be considered
small entities according to the SBA size
standards. Individuals and States are
not included in the definition of a small
entity. Therefore, this rule would have
a significant impact on a substantial
number of small entities. The
Regulatory Impact Analyses, as well as
the contents contained in the preamble,
also serves as the Regulatory Flexibility
Analysis.

4. Unfunded Mandates

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule whose mandates require spending
in any one year of $100M in 1995
dollars, updated annually for inflation.
That threshold level is currently
approximately $140M. This final rule
will not mandate any requirements for

State, local, or tribal governments or the
private sector.

5. Paperwork Reduction Act

This rule will not impose significant
additional information collection
requirements on the public under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3502—3511). Existing information
collection requirements of the TRICARE
and Medicare programs will be utilized.
We do not anticipate any increased
costs to hospitals because of paperwork,
billing, or software requirements since
we are keeping TRICARE’s billing/
coding requirements (i.e., hospitals will
be coding and filing claims in the same
manner as they currently are with
TRICARE).

6. Executive Order 13132, “Federalism”

This rule has been examined for its
impact under E.O. 13132, and it does
not contain policies that have
Federalism implications that would
have substantial direct effects on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of Government. Therefore,
consultation with State and local
officials is not required.

7. Executive Order (E.O.) 13771,
“Reducing Regulation and Controlling
Regulatory Costs”

E.O. 13771 seeks to control costs
associated with the government
imposition of private expenditures
required to comply with Federal
regulations and to reduce regulations
that impose such costs. This rule is not
subject to the requirements of E.O.
13771 because this rule results in no
more than de minimis costs.

B. Hospitals Included In and Excluded
From the Proposed LTCH and IRF PPS
Reimbursement Methodologies

The TRICARE LTCH PPS and the
TRICARE IRF PPS encompass all
Medicare-classified LTCHs and IRFs
that are also authorized by TRICARE
and that have inpatient stays for
TRICARE beneficiaries, except for
hospitals in States that are paid by
Medicare and TRICARE under a waiver
that exempts them from Medicare’s
inpatient prospective payment system
or the Civilian Health and Medical
Program of the Uniformed Services
(CHAMPUS) DRG-based payment
system, respectively. Neoplastic Disease
Care Hospitals would also be exempt
from the TRICARE LTCH PPS, while
Veterans Administration (VA) hospitals
would be exempt from the TRICARE IRF
PPS. Children’s hospitals would be

exempt from the TRICARE LTCH PPS
and IRF PPS.

C. Analysis of the Impact of Policy
Changes on Payment for LTCH and IRF
Alternatives Considered

The alternatives that were considered,
the changes that we are proposing, and
the reasons that we have chosen these
options are discussed below.

1. Alternatives Considered for
Addressing Reduction in LTCH
Payments

Under the method discussed here,
TRICARE’s LTCH payments per
discharge would decrease by 50-80
percent for most LTCHs once the LTCH
PPS rates were adopted. Because the
impact of moving from a charge-based
reimbursement method to Medicare’s
method would produce such large
reductions in the TRICARE allowed
amounts for LTCH care, we initially
considered a 4-year phase-in of this
approach. Under this option, one
portion of the payment would continue
to be paid as the billed charge and the
remaining portion would be paid under
the Medicare approach. In the first year,
75 percent of the payment would be
based on billed charges and in each
subsequent year this portion would be
reduced by 25 percentage points so that
by the fourth year the billed charge
portion would not be used.

As stated in our proposed rule, we
believed this transition approach was
not appropriate for four main reasons:
(1) Medicare-based payments for
TRICARE patients would have a
minimal impact on overall LTCH
payments, (2) LTCHs admit few
TRICARE patients each year, (3)
TRICARE payments would be equal to
Medicare payments, and (4) there are
not likely to be access issues as a result
of the reimbursement change (MedPAC,
2015 Report to Congress, Chapter 11).

After careful review of the comments
on the proposed rule, however, we agree
that TRICARE should adopt a transition.
During the transition, TRICARE would
pay more than Medicare (135 percent of
Medicare LTCH PPS payments in year 1
and 115 percent of Medicare LTCH PPS
payments in year 2), and 100 percent of
Medicare LTCH PPS payments in the
final year of the transition. This
transition will offer a gradual transition
to full Medicare rates. Given that the
TRICARE LTCH rates will equal
Medicare LTCH rates in the final year of
the transition, and because TRICARE
payments will have a limited impact on
overall LTCH payments, we do not
anticipate access problems for TRICARE
beneficiaries under this transition.
Further, by statute, hospitals that
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participate under Medicare are required
to agree to accept TRICARE
reimbursement.

2. Alternatives Considered for
Addressing Reduction in IRF Payments

Under the method discussed here,
TRICARE’s IRF payments per discharge
would decrease by almost 30 percent for
the median TRICARE IRF and about
one-third of TRICARE IRFs would have
a reduction of 50 percent or more in
allowed amounts. Because the impact of
moving from a charge-based
reimbursement method to Medicare’s
method would produce such large
reductions in the TRICARE allowed
amounts for IRF care, we considered a
3-year phase-in of this approach. Under
this option, one portion of the payment
would continue to be paid as the billed
charge while the remaining portion
would be paid under the Medicare
approach. In the first year, two-thirds of
the payment would be based on billed
charges and in each subsequent year
this portion would be reduced by one-
third so that by the third year the billed
charge portion would not be used.

As stated in our proposed rule, we
believed this transition approach was
not appropriate for four main reasons:
(1) Medicare payments for TRICARE
patients would have a minimal impact
on overall IRF payments, (2) IRFs admit
few TRICARE patients each year, (3)
TRICARE payments will be equal to
Medicare payments, and (4) access
issues as a result of the reimbursement
change are unlikely because MedPAC
reports IRFs paid by Medicare have
positive margins (MedPAC, 2015 Report
to Congress, Chapter 10).

After careful review of the comments
on the proposed rule, however, we agree
that TRICARE should adopt a transition
that allows a percentage of Medicare
payments in the first two years (135
percent of Medicare IRF PPS payments
in year 1 and 115 percent of Medicare
IRF PPS payments in year 2), and 100
percent of Medicare IRF PPS payments
in the final year of the transition. This
transition will protect IRFs from sudden
significant reductions, offering a gradual
transition to full Medicare rates. Given
that the TRICARE IRF rates will equal
Medicare IRF rates in the final year of
the transition and will have a limited
impact on overall IRF payments, we do
not anticipate access problems for
TRICARE beneficiaries using the 3-year
transition period. Further, by statute,
hospitals that participate under
Medicare are required to agree to accept
TRICARE reimbursement.

D. Analysis of the Impact of TRICARE
LTCH and IRF Payment Reform

1. LTCH Methodology

We analyzed the impact of TRICARE
implementing a new method of payment
for LTCHs. The proposed method is
Medicare’s LTCH PPS payment method,
which uses the Medicare MS-LTC-DRG
system for cases that meet specific
clinical criteria to qualify for the
standard LTCH PPS payment rates and,
as of FY 2018, the Medicare IPPS MS—
DRG system for all non-standard
payment (site-neutral) patients. Our
analysis compares the impact on
allowed charges of the new
methodology compared to current
TRICARE methodology (where
TRICARE pays billed charges or
discounts off of these billed charges for
all LTCH claims).

The data used in developing the
quantitative analyses presented below
are taken from TRICARE allowed charge
data from October 2014 to September
2015. We drew upon various sources for
the data used to categorize hospitals in
Table 2, below. We attempted to
construct these variables using
information from Medicare’s FY 2015
Impact file to verify that each provider
was in fact a Medicare LTCH. One
limitation is that for individual
hospitals, some mis-categorizations are
possible. We were unable to match 3
LTCHs with 4 hospital claims to the FY
2015 Impact file, and as a result, these
4 claims were excluded from the
analysis. We also excluded 32 hospital
claims where the DRG on the claim was
unclassifiable. All Neoplastic Disease
Care Hospitals (1 hospital, 1 claim) and
Children’s Hospital claims (2 hospitals,
46 claims) were also excluded from the
analysis, and there were no TRICARE
beneficiaries who were treated in
Maryland LTCHs in FY 2015. After we
removed the excluded claims for which
we could not assign charge and hospital
classification variables, we used the
remaining hospitals and claims as the
basis for our analysis. We focused the
analysis on TRICARE claims where
TRICARE was the primary payer
because only these TRICARE payments
will be affected by the proposed
reforms.

Using allowed charge data from FY
2015, the FY 2015 Medicare MS-LTC—
DRG and MS-DRG weights, the FY 2015
Medicare LTCH and IPPS national base
payment rates, the FY 2015 Medicare
high cost outlier fixed thresholds, and
the FY 2015 wage index adjustment
factors, we simulated TRICARE allowed
amounts in FY 2015 using the proposed
LTCH prospective payment method.
Under “current policy” we assumed

that TRICARE LTCH costs would
increase by 7 percent per year from FY
2015 to FY 2020 to reflect increases in
billed charges. We then projected the
costs under the proposed policy,
assuming that under the Medicare
LTCH-PPS, costs would increase by 3
percent per year from FY 2015 to FY
2020. Under the Medicare LTCH-PPS,
the percentage annual increase of 3
percent in TRICARE allowed amounts is
less than the percentage increase under
current policy due to slower increases
in Medicare LTCH reimbursement rates
(in comparison to TRICARE billed
charges). The difference between the
current and the proposed policy
assuming full implementation of the
transition period would have been
$65M if fully implemented in FY 2015.

2. IRF Methodology

We analyzed the impact of TRICARE
implementing a new method of payment
for IRFs. The proposed method is
Medicare’s IRF prospective payment
system (PPS) method, which pays a
prospectively-set fixed payment per
discharge based on a patient’s
classification into one of 92 case-mix
groups (CMGs). Our analysis compares
the impact on allowed charges of the
new methodology compared to current
TRICARE methodology (where
TRICARE pays billed charges or
discounts off of these billed charges for
all IRF claims).

The data used in developing the
quantitative analyses presented below
are taken from TRICARE allowed charge
data from October 2014 to September
2015. We drew upon various sources for
the data used to categorize hospitals in
Table 3, below. We attempted to
construct these variables using
information from Medicare’s FY 2016
IRF rate setting file and the Medicare
Provider file to verify that each
TRICARE IRF provider was in fact a
Medicare IRF. One limitation is that for
individual hospitals, some mis-
categorizations are possible. We were
unable to match 8 IRF claims from 4
IRFs to Medicare provider numbers
within the FY 2016 IRF rate setting file,
and therefore had to exclude them from
the analysis, even though these 4 IRFs
were confirmed to be Medicare-certified
IRFs in the October 2016 Medicare IRF
Provider Specific file. We also excluded
all Children’s Hospital (2 hospitals, 11
discharges) and all Veterans hospital (12
hospitals, 239 discharges) claims
because these hospitals are not paid
under the Medicare IRF PPS. After we
removed the excluded claims for which
we could not assign charge and hospital
classification variables, we used the
remaining hospitals and claims as the
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basis for our analysis. We focused the
analysis on TRICARE claims where
TRICARE was the primary payer
because only these TRICARE payments
will be affected by the proposed
reforms.

The impact of adopting the Medicare
IRF—PPS is difficult to estimate because
there is insufficient diagnosis
information on the TRICARE claims to
classify TRICARE patients into a CMG.
Because we were unable to classify
TRICARE discharges into one of the 92
Medicare CMGs, we took an alternative
approach to estimate the costs of
adopting the Medicare IRF-PPS system.
Our approach is based on first
calculating the facility-specific
“Medicare” costs for TRICARE IRF
discharges at each IRF using the FY
2015 TRICARE billed charges at that IRF
and the 2015 Medicare cost-to-charge
ratio (CCR) for that IRF. We then used
Medicare payment and cost data from
the FY 2016 Medicare IRF rate setting
file to calculate the Medicare margin at
each IRF. In a third step of our approach
we multiplied the estimated cost of each
TRICARE discharge calculated in the
first step by the IRF-specific margin to
get an estimate of the allowed amount
that would be paid by TRICARE under
the Medicare IRF-PPS for each
discharge.

Under “‘current policy” we assumed
that TRICARE IRF costs would increase
by 6 percent per year from FY 2015 to
FY 2020 to reflect increases in billed
charges. We then projected the costs
under the proposed policy, assuming
that under the Medicare IRF-PPS, costs
would increase by 2.5 percent per year
from FY 2015 to FY 2020. Under the
Medicare IRF-PPS, the percentage
annual increase of 2.5 percent in
TRICARE allowed amounts is less than
the percentage increase under current
policy due to slower increases in
Medicare IRF reimbursement rates (in
comparison to TRICARE billed charges).

As a result, this approach allows us to
estimate the change in allowed amounts
under the Medicare method without
having CMG data on TRICARE patients.
The difference between the current and
the proposed policy, assuming full
implementation of the transition period

would have been $33M if fully
implemented in FY 2015.

3. Effect of Payment Policy Change on
LTCHs

Table 2, Impact of TRICARE LTCH
Rule in FY 2015, presents the results of
our analysis of FY 2015 TRICARE
claims data. This table categorizes
LTCHs which had TRICARE inpatient
stays in FY 2015 by various geographic
and special payment consideration
groups to illustrate the varying impacts
on different types of LTCHs. The first
column represents the number of LTCHs
in FY 2015 in each category which had
inpatient stays in which TRICARE was
the primary payer. The second column
shows the number of TRICARE
discharges in each category. The third
column shows the average TRICARE
allowed amount per discharge in FY
2015. The fourth column shows the
simulated average allowed amount per
discharge under the Medicare LTCH
payment method, assuming full
implementation of both the TRICARE
transition and the Medicare site-neutral
payment policy. The fifth column shows
the percentage reduction in the allowed
amounts under the full implementation
of the Medicare site-neutral method
relative to the current allowed amounts.

The first row in Table 2 shows the
overall impact on the 207 LTCHs
included in the analysis. The next three
rows of the table contain hospitals
categorized according to their urban/
rural status in FY 2015 (large urban,
other urban, and rural). The second
major grouping is by LTCH bed-size
category, followed by TRICARE network
status of the LTCH. The fourth grouping
shows the LTCHs by regional divisions
while the final grouping is by LTCH
ownership status.

Upon full implementation of the
Medicare site-neutral payment policy
and after the TRICARE transition is
complete, TRICARE allowed amounts to
LTCHs would have decreased by 70
percent in comparison to allowed
amounts paid to LTCHs under the
current TRICARE policy (in FY 2015
dollars). For all the LTCH groups shown
in Table 2, allowed amounts under the
proposed payment methodology would
be reduced.

The following discussion highlights
some of the changes in allowed amounts
among LTCH classifications. 99 percent
of all TRICARE LTCH admissions were
to urban LTCHs. Allowed amounts
would have decreased by 69 percent for
large urban, 71 percent for other urban
and 67 percent for rural LTCHs.

Very small LTCHs (1-24 beds) would
have had the least impact; allowed
amounts would have been reduced by
53 percent. The change in payment
methodology would have had the
greatest impacts on large LTCHs (125 or
more beds), where allowed amounts
would have been reduced by about 73
percent.

The change in LTCH payment
methodology would have a larger
impact on TRICARE non-network
LTCHs than network LTCHs because
almost all network LTCHs currently
offer a discount off billed charges while
the majority of non-network LTCHs do
not. Allowed charges to non-network
LTCHs would have declined by 74
percent, in comparison to 67 percent for
in-network hospitals. We found that
network hospitals on average provide a
32 percent discount off billed charges
for non-TFL TRICARE beneficiaries and
that 70 percent of all TRICARE LTCH
discharges were in-network in FY 2015.

LTCHs in various geographic areas
would have been affected differently
due to this change in payment
methodology. The two regions with the
largest number of TRICARE claims, the
South Atlantic and West South Central
region, would have had an average
decrease of 69 and 71 percent in
allowed charges respectively, which are
very similar to the overall average of 70
percent. LTCHs in the New England and
West North Central regions would have
had the lowest reductions in allowed
charges: 39 and 50 percent, respectively.

77 percent of all TRICARE LTCH
discharges in FY 2015 were in
proprietary (for-profit) LTCHs, and these
facilities would have had their allowed
amounts reduced by approximately 71
percent. The decline in allowed
amounts for voluntary (not-for-profit)
LTCHs would have been less than for-
profit hospitals (61 percent).

BILLING CODE 5001-06-P
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Table 2
Impact of TRICARE LTCH Rule in FY 2015

Allowed per
Discharge Allowed per Percent
Under Discharge Reduction

Number of Number of Current Under in Allowed

Hospitals Discharges Policy LTCH PPS Amounts

All LTCHs 207 781 $119,434 $36,159 70%
Large Urban 105 469 $127,074 $39,481 69%
Other Urban 98 307 $108,665 $31,333 71%
Rural 4 5 $64,006 $20,815 67%
Beds 207 781 $119,434 $36,159 70%
1-24 3 5 $47,190 $22,054 53%
25-34 38 91 $115,102 $35,002 70%
35-49 52 172 $102,288 $31,505 69%
50-74 62 246 $120,171 $37,614 69%
75-124 31 149 $108,677 $33,800 69%
125+ 21 118 $162,876 $44,375 73%
Network Status 207 781 $119,434 $36,159 70%
Network 147 549 $103,620 $34,528 67%
Non-Network 60 232 $156,855 $40,018 74%
Region 207 781 $119,434 $36,159 70%
New England 2 3 $36,269 $22,213 39%
Mid Atlantic 14 29 $184,906 $49,451 73%
South Atlantic 42 264 $123,577 $37,767 69%
East North Central 33 65 $102,139 $34,667 66%
East South Central 18 70 $89,630 $31,008 65%
West North Central 10 30 $73,097 $36,742 50%
West South Central 64 242 $98,605 $28,164 71%
Mountain 13 46 $213,907 $62,625 71%
Pacific 11 32 $199,204 $48,316 76%
Ownership 207 781 $119,434 $36,159 70%
Proprietary 171 605 $121,844 $34,940 71%
Government Owned 5 19 $124,053 $24,828 80%
Voluntary 31 157 $109,588 $42,227 61%

Note: Impact of rule shown in FY 15 dollars, after the end of the transition period (TRICARE payments
would be equal to 100 percent of Medicare LTCH PPS payments) and assuming full implementation of
the Medicare site-neutral payment policy.

Source: FY15 TRICARE LTCH Claims and FY 15 Medicare Impact File. Excludes claims with other
health insurance.

Excludes 32 claims where the LTCH DRG on the TRICARE claim as unclassifiable. Excludes claims
for Neoplastic Disease Care Hospitals and Children's Hospitals.



61690

Federal Register/Vol. 82, No. 249/Friday, December 29, 2017 /Rules and Regulations

BILLING CODE 5001-06-C

4. Effect of Payment Policy Change on
IRFs

Table 3, Impact of TRICARE IRF Rule
in FY 2015, presents the results of our
analysis of FY 2015 TRICARE claims
data. This table categorizes IRFs which
had TRICARE inpatient stays in FY
2015 by various geographic and special
payment consideration groups to
illustrate the varying impacts of
different types of IRFs. The first column
represents the number of IRFs in FY
2015 in each category which had
inpatient stays in which TRICARE was
the primary payer. The second column
shows the simulated number of
TRICARE discharges in each category.
The third column shows the average
TRICARE allowed amount per discharge
in FY 2015. The fourth column shows
the average allowed amount per
discharge under the Medicare IRF
payment method, assuming full
implementation of the TRICARE
transition, and including the LIP
adjustment. The fifth column shows the
percentage reduction in the allowed
amounts under the Medicare payment
method relative to the current TRICARE
allowed amounts.

The first row in Table 3 shows the
overall impact on the 493 IRFs included
in the analysis. The next two rows of the
table categorize hospitals according to
their geographic location in FY 2015
(urban and rural). The second major

grouping is by IRF bed-size category,
followed by whether the IRF is a
freestanding facility or a part of a
hospital unit. The fourth grouping
shows IRFs by TRICARE network status
and fifth by teaching status. The sixth
grouping is by regional divisions and
the final grouping is by IRF ownership
status.

The following discussion highlights
some of the changes in allowed amounts
among IRF classifications. 96 percent of
all TRICARE IRF admissions were to
urban IRFs. Allowed amounts would
have decreased by 36 percent for urban
IRFs and 11 percent for rural IRFs.

Very small IRFs (1-24 beds) would
have had the most impact; allowed
amounts would have been reduced by
50 percent. The change in payment
methodology would have had the least
impact on medium to large IRFs (75 to
124 beds), where allowed amounts
would have been reduced by about 8
percent.

The change in IRF payment
methodology would have resulted in a
49 percent reduction in the allowed
amounts for IRFs that are part of a
hospital unit. In comparison,
freestanding IRF payments would have
been reduced by 18 percent. The change
in IRF payment methodology would
have also had a larger impact on
TRICARE non-network IRFs than
network IRFs because network IRFs
currently offer a discount off billed
charges while non-network IRFs

typically do not. Allowed charges to
non-network IRFs would have declined
by 55 percent, in comparison to 30
percent for in-network hospitals. We
found that network hospitals on average
provide a 34 percent discount off billed
charges for TRICARE beneficiaries
without other health insurance, and that
85 percent of all TRICARE IRF
discharges were in-network in FY 2015.

We also found that the change in IRF
payment methodology would have a
larger impact on teaching hospitals,
where payments would have been
reduced by 41 percent, in comparison to
non-teaching hospitals, where payments
would have been reduced by 34 percent.
Approximately 81 percent of all
TRICARE IRF discharges were from
non-teaching IRF facilities.

IRFs in various geographic areas will
be affected differently by this change in
payment methodology. The two regions
with the largest number of TRICARE IRF
claims, the South Atlantic (803
discharges) and West South Central (668
discharges), would have had an average
decrease of 35 and 33 percent in
allowed charges respectively. IRFs in
New England and the Middle Atlantic
would have had the lowest reductions
in allowed charges of 13 percent. The
Mountain, West South Central, and
Pacific regions would have had the
highest reductions (between 33 and 49
percent).

BILLING CODE 5001-06-P
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Table 3

Impact of TRICARE IRF Rule in FY 2015

Proposed
Allowed per Allowed per Percent
Number of Discharge Discharge Reduction
Number of TRICARE Under Under IRF in Allowed
Facilities Discharges Current Policy PPS Amounts
All IRFs 493 2,582 $35,813 $23,020 36%
Urban 457 2,489 $36,338 $23,156 36%
Rural 36 93 $21,753 $19,375 11%
Beds 493 2,582 $35,813 $23,020 36%
1-24 176 564 $44,469 $22,177 50%
25-34 71 214 $35,337 $21,508 39%
35-49 82 326 $34,010 $21,891 36%
50-74 96 755 $30,037 $22,507 25%
75-124 51 372 $25,132 $23,214 8%
125+ 17 351 $47,611 $27,244 43%
Type 493 2,582 $35,813 $23,020 36%
Hospital Unit 314 1,179 $44,892 $23,008 49%
Freestanding 179 1,403 $28,183 $23,030 18%
Network Status 493 2,582 $35,813 $23,020 36%
Network 354 2,191 $33,005 $22,967 30%
Non-Network 139 391 $51,546 $23,314 55%
Teaching Status 493 2,582 $35,813 $23,020 36%
Teaching 50 481 $45,572 $26,740 41%
Non-Teaching 443 2,101 $33,578 $22,168 34%
Region 493 2,582 $35,813 $23,020 36%
New England and Middle Atlantic 72 179 $60,802 $52,598 13%
South Atlantic 104 803 $31,011 $20,302 35%
East North Central 64 154 $34,186 $22,629 34%
East South Central 36 258 $29,581 $20,498 31%
West North Central 39 152 $47,777 $30,876 35%
West South Central 99 668 $32,611 $21,870 33%
Mountain 41 173 $40,192 $22,603 44%
Pacific 38 195 $65,615 $33,478 49%
Ownership 493 2,582 $35,813 $23,020 36%
Proprietary 186 1,200 $29,570 $21,092 29%
Government Owned 56 307 $36,902 $22,990 38%
Voluntary 251 1,075 $42,470 $25,181 41%

Note: Impact of rule shown in FY15 dollars, after the end of the transition period (TRICARE payments would be equal to 100 percent of
Medicare LTCH PPS payments).

Source: FY15 TRICARE IRF Claims and FY16 and FY17 Medicare Rate Setting File. Excludes claims with other health insurance.

Excludes claims from 12 VA Hospitals (239 discharges), 2 Children's Hospitals (11 discharges), and 4 IRFs (8 discharges) where we
could not identify enough information to include in the estimate. We have combined the North East and Middle Atlantic states for the
purpose of this impact analysis due to small sample size in the North East region.
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46 percent of all TRICARE IRF
discharges in FY 2015 were in
proprietary (for-profit) IRFs, and these
facilities would have had their allowed
amounts reduced by approximately 29
percent. The decline in allowed
amounts for voluntary (not-for-profit)
and government-owned IRFs would
have been slightly more than
proprietary hospitals (41 and 38
percent).

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Military personnel.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—CIVILIAN HEALTH AND
MEDICAL PROGRAM OF THE
UNIFORMED SERVICES (CHAMPUS)

m 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

m 2.In § 199.2, paragraph (b) is amended
by:
m a. Removing the definition of
“Hospital, long-term (tuberculosis,
chronic care, or rehabilitation).”
m b. Adding the definition of “Inpatient
Rehabilitation Facility (IRF)” in
alphabetical order.
m c. Adding the definition of “Long
Term Care Hospital (LTCH)” in
alphabetical order.
m d. Removing the definition of “Long-
term hospital care.”

The additions read as follows:

§199.2 Definitions.

* * * * *

(b)* E

Inpatient Rehabilitation Facility (IRF).

A facility classified by CMS as an IRF
and meets the applicable requirements
established by § 199.6(b)(4)(xx) (which
includes the requirement to be a

Medicare participating provider).
* * * * *

Long Term Care Hospital (LTCH). A
hospital that is classified by the Centers
for Medicare and Medicaid Services
(CMS) as an LTCH and meets the
applicable requirements established by
§199.6(b)(4)(v) (which includes the
requirement to be a Medicare
participating provider).

* * * * *

m 3.In § 199.6, revise paragraphs
(b)(4)(v) and (xvi), and add paragraph
(b)(4)(xx) to read as follows:

§199.6 TRICARE—authorized providers.

* * * * *

(b) *

(4) *

(v) Long Term Care Hospital (LTCH).
LTCHs must meet all the criteria for
classification as an LTCH under 42 CFR
part 412, subpart O, as well as all of the
requirements of this part in order to be
considered an authorized LTCH under
the TRICARE program.

(A) In order for the services of LTCHs
to be covered, the hospitals must
comply with the provisions outlined in
paragraph (b)(4)(i) of this section. In
addition, in order for services provided
by such hospitals to be covered by
TRICARE, they must be primarily for
the treatment of the presenting illness.

(B) Custodial or domiciliary care is
not coverable under TRICARE, even if
rendered in an otherwise authorized
LTCH.

(C) The controlling factor in
determining whether a beneficiary’s stay
in a LTCH is coverable by TRICARE is
the level of professional care,
supervision, and skilled nursing care
that the beneficiary requires, in addition
to the diagnosis, type of condition, or
degree of functional limitations. The
type and level of medical services
required or rendered is controlling for
purposes of extending TRICARE
benefits; not the type of provider or

condition of the beneficiary.
* * * * *

* %
* %

(xvi) Critical Access Hospitals
(CAHs). CAHs must meet all conditions
of participation under 42 CFR 485.601
through 485.645 in relation to TRICARE
beneficiaries in order to receive
payment under the TRICARE program.
If a CAH provides inpatient psychiatric
services or inpatient rehabilitation
services in a distinct part unit, the
distinct part unit must meet the
conditions of participation in 42 CFR
485.647, with the exception of being
paid under the inpatient prospective
payment system for psychiatric facilities
as specified in 42 CFR 412.1(a)(2) or the
inpatient prospective payment system
for rehabilitation hospitals or
rehabilitation units as specified in 42
CFR 412.1(a)(3). Upon implementation
of TRICARE’s IRF PPS in
§199.14(a)(10), if a CAH provides
inpatient rehabilitation services in a
distinct part unit, the distinct part unit
shall be paid under TRICARE’s IRF PPS.

* * * * *

(xx) Inpatient Rehabilitation Facility
(IRF). IRFs must meet all the criteria for
classification as an IRF under 42 CFR
part 412, subpart B, and meet all
applicable requirements established in
this part in order to be considered an
authorized IRF under the TRICARE
program.

(A) In order for the services of
inpatient rehabilitation facilities to be
covered, the facility must comply with
the provisions outlined in paragraph
(b)(4)(i) of this section. In addition, in
order for services provided by these
facilities to be covered by TRICARE,
they must be primarily for the treatment
of the presenting illness.

(B) Custodial or domiciliary care is
not coverable under TRICARE, even if
rendered in an otherwise authorized
inpatient rehabilitation facility.

(C) The controlling factor in
determining whether a beneficiary’s stay
in an inpatient rehabilitation facility is
coverable by TRICARE is the level of
professional care, supervision, and
skilled nursing care that the beneficiary
requires, in addition to the diagnosis,
type of condition, or degree of
functional limitations. The type and
level of medical services required or
rendered is controlling for purposes of
extending TRICARE benefits; not the
type of provider or condition of the

beneficiary.
* * * * *

m 4. Section 199.14 is amended by:

m a. Revising paragraph (a)(1)(ii)(C)

introductory text;

m b. Revising paragraphs (a)(1)(ii)(D)(2),

(3) and (4), and (a)(1)(ii)(E);

m c. Revising paragraph (a)(3)(i);

m d. Revising paragraph (a)(4)

introductory text; and

m e. Adding paragraphs (a)(9) and (10).
The revisions read as follows:

§199.14 Provider reimbursement
methods.

(a) * *x %

(1) * % %

(11) * Kk %

(C) Services exempt from the DRG-
based payment system. The following
hospital services, even when provided
in a hospital subject to the CHAMPUS
DRG-based payment system, are exempt
from the CHAMPUS DRG-based
payment system. The services in
paragraphs (a)(1)(ii)(C)(1) through
(a)(1)(i1)(C)(4) and (a)(1)(ii)(C)(7)
through (a)(1)(ii)(C)(9) of this section
shall be reimbursed under the
procedures in paragraph (a)(4) of this
section, and the services in paragraphs
(a)(1)(ii)(C)(5) and (a)(1)(i1)(C)(6) of this
section shall be reimbursed under the
procedures in paragraph (j) of this
section.

(D] * * *

(2) Inpatient Rehabilitation Facilities
(IRF). Prior to implementation of the IRF
PPS methodology described in
paragraph (a)(10) of this section, an
inpatient rehabilitation facility which is
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exempt from the Medicare prospective
payment system is also exempt from the
TRICARE DRG-based payment system.

(3) Psychiatric and rehabilitation
units (distinct parts). Prior to
implementation of the IRF PPS
methodology described in paragraph
(a)(10) of this section, a rehabilitation
unit which is exempt from the Medicare
prospective payment system is also
exempt from the TRICARE DRG-based
payment system. A psychiatric unit
which is exempt from the Medicare
prospective payment system is also
exempt from the TRICARE DRG-based
payment system.

(4) Long Term Care Hospitals. Prior to
implementation of the LTCH PPS
methodology described in paragraph
(a)(9) of this section, a long-term care
hospital which is exempt from the
Medicare prospective payment system is
also exempt from the CHAMPUS DRG-
based payment system.

* * * * *

(E) Hospitals which do not participate
in Medicare. Any hospital which is
subject to the CHAMPUS DRG-based
payment system and which otherwise
meets CHAMPUS requirements but
which is not a Medicare-participating
provider (having completed a form
HCA-1514, Hospital Request for
Certification in the Medicare/Medicaid
Program and a form HCFA-1561, Health
Insurance Benefit Agreement) must
complete a participation agreement with
TRICARE. By completing the
participation agreement, the hospital
agrees to participate on all CHAMPUS
inpatient claims and to accept the
CHAMPUS-determined allowable
amount as payment in full for these
claims. Any hospital which does not
participate in Medicare and does not
complete a participation agreement with
TRICARE will not be authorized to
provide services to TRICARE

beneficiaries.
* * * * *

(3) * *x %

(i) For admissions on or after
December 1, 2009, inpatient services
provided by a CAH, other than services
provided in psychiatric and
rehabilitation distinct part units, shall
be reimbursed at allowable cost (i.e., 101
percent of reasonable cost) under
procedures, guidelines, and instructions
issued by the Director, DHA, or
designee. This does not include any
costs of physicians’ services or other
professional services provided to CAH
inpatients. Inpatient services provided
in psychiatric distinct part units would
be subject to the TRICARE mental
health payment system. Inpatient
services provided in rehabilitation

distinct part units would be subject to
billed charges. Upon implementation of
TRICARE’s IRF PPS, inpatient services
provided in rehabilitation distinct part
units would be subject to the TRICARE
IRF PPS methodology in paragraph
(a)(10) of this section.

* * * * *

(4) The allowable cost for authorized
care in all hospitals not subject to the
TRICARE DRG-based payment system,
the TRICARE mental health per-diem
system, the TRICARE reasonable cost
method for CAHs, the TRICARE
reimbursement rules for SCHs, the
TRICARE LTCH-PPS, or the TRICARE
IRF PPS shall be determined on the

basis of billed charges or set rates.
* * * * *

(9) Reimbursement for inpatient
services provided by a Long Term Care
Hospital (LTCH). (i) In accordance with
10 U.S.C. 1079(i)(2), TRICARE payment
methods for institutional care shall be
determined, to the extent practicable, in
accordance with the same
reimbursement rules as those that apply
to payments to providers of services of
the same type under Medicare. The
TRICARE-LTC-DRG reimbursement
methodology shall be in accordance
with Medicare’s Medicare Severity Long
Term Care Diagnosis Related Groups
(MS-LTC-DRGs) as found in regulation
at 42 CFR part 412, subpart O. Inpatient
services provided in hospitals subject to
the Medicare LTCH Prospective
Payment System (PPS) and classified as
LTCHs and also as specified in 42 CFR
parts 412 and 413 will be paid in
accordance with the provisions outlined
in sections 1886(d)(1)(B)(IV) and
1886(m)(6) of the Social Security Act
and its implementing Medicare
regulation (42 CFR parts 412, 413, and
170) to the extent practicable. Under the
above governing provisions, TRICARE
will recognize, to the extent practicable,
in accordance with 10 U.S.C. 1079(i)(2),
Medicare’s LTCH PPS methodology to
include the relative weights, inpatient
operating and capital costs of furnishing
covered services (including routine and
ancillary services), interrupted stay
policy, short-stay and high cost outlier
payments, site-neutral payments, wage
adjustments for variations in labor-
related costs across geographical
regions, cost-of-living adjustments,
payment adjustments associated with
the quality reporting program, method
of payment for preadmission services,
and updates to the system. TRICARE
will not be adopting Medicare’s 25
percent threshold payment adjustment.

(ii) Implementation of the TRICARE
LTCH PPS will include a gradual

transition to full implementation of the
Medicare LTCH PPS rates as follows:

(A) For the first 12 months following
implementation, the TRICARE LTCH
PPS allowable cost will be 135 percent
of Medicare LTCH PPS amounts.

(B) For the second 12 months of
implementation, TRICARE LTCH PPS
allowable cost will be 115 percent of the
Medicare LTCH PPS amounts.

(C) For the third 12 months of
implementation, and subsequent years,
TRICARE LTCH PPS allowable cost will
be 100 percent of the Medicare LTCH
PPS amounts.

(iii) Exemption. The TRICARE LTCH
PPS methodology under this paragraph
does not apply to hospitals in States that
are reimbursed by Medicare and
TRICARE under a waiver that exempts
them from Medicare’s inpatient
prospective payment system or the
TRICARE DRG-based payment system,
to Children’s Hospitals, or to Neoplastic
Disease Care Hospitals, respectively.

(10) Reimbursement for inpatient
services provided by Inpatient
Rehabilitation Facilities (IRF). (i) In
accordance with 10 U.S.C. 1079(i)(2),
TRICARE payment methods for
institutional care shall be determined to
the extent practicable, in accordance
with the same reimbursement rules as
those that apply to payments to
providers of services of the same type
under Medicare. The TRICARE IRF PPS
reimbursement methodology shall be in
accordance with Medicare’s IRF PPS as
found in 42 CFR part 412. Inpatient
services provided in IRFs subject to the
Medicare IRF prospective payment
system (PPS) and classified as IRFs and
also as specified in 42 CFR 412.604 will
be paid in accordance with the
provisions outlined in section 1886(j) of
the Social Security Act and its
implementing Medicare regulation
found at 42 CFR part 412, subpart P to
the extent practicable. Under the above
governing provisions, TRICARE will
recognize, to the extent practicable, in
accordance with 10 U.S.C. 1079(i)(2),
Medicare’s IRF PPS methodology to
include the relative weights, payment
rates covering all operating and capitals
costs of furnishing rehabilitative
services adjusted for wage variations in
labor-related costs across geographical
regions, adjustments for the 60 percent
compliance threshold, teaching
adjustment, rural adjustment, high-cost
outlier payments, low income payment
adjustment, payment adjustments
associated with the quality reporting
program, and updates to the system.

(ii) Implementation of the TRICARE
IRF PPS will include a gradual
transition to full implementation of the
Medicare IRF PPS rates as follows:
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(A) For the first 12 months of
implementation, the TRICARE IRF PPS
allowable cost will be 135 percent of
Medicare IRF PPS amounts.

(B) For the second 12 months of
implementation, the TRICARE IRF PPS
allowable cost will be 115 percent of the
Medicare IRF PPS amounts.

(C) For the third 12 months of
implementation, and subsequent years,
the TRICARE IRF PPS allowable cost
will be 100 percent of the Medicare IRF
PPS amounts.

(iii) The IRF PPS allowable cost in
paragraph (a)(10)(ii) of this section may
be supplemented by an inpatient
general temporary military contingency
payment adjustment (GTMCPA) for
TRICARE authorized IRFs.

(A) This is a year-end discretionary,
temporary adjustment that the Director,
DHA (or designee) may approve based
on the following criteria:

(1) The IRF serves a disproportionate
share of ADSMs and ADDs;

(2) The IRF is a TRICARE network
hospital;

(3) The IRF’s actual costs for inpatient
services exceed TRICARE payments or
other extraordinary economic
circumstance exists; and

(4) Without the GTMCPA, DoD’s
ability to meet military contingency
mission requirements will be
significantly compromised.

(B) Policy and procedural instructions
implementing the GTMCPA will be
issued as deemed appropriate by the
Director, DHA (or designee). As with
other discretionary authority under this
part, a decision to allow or deny a
GTMCPA to an IRF is not subject to the
appeal and hearing procedures of
§199.10.

(iv) Exemption. The TRICARE IRF
PPS methodology under this paragraph
does not apply to hospitals in States that
are reimbursed by Medicare and
TRICARE under a waiver that exempts
them from Medicare’s inpatient
prospective payment system or the
TRICARE DRG-based payment system,
to Children’s hospitals, or to VA
hospitals, respectively.

Dated: December 22, 2017.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2017-28022 Filed 12-28-17; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2017-1077]
RIN 1625-AA00

Safety Zone; Mississippi River, Baton
Rouge, LA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
all navigable waters from mile marker
(MM) 229.5 to MM 230.5 Above Head of
Passes on the Lower Mississippi River.
This temporary safety zone is necessary
to provide for the safety of life on these
navigable waters near downtown, Baton
Rouge, LA, during a fireworks display
on December 31, 2017. Entry of vessels
or persons into this zone is prohibited
unless specifically authorized by the
Captain of the Port Sector New Orleans
or a designated representative.

DATES: This rule is effective from 11:30
p-m. on December 31, 2017, through 1
a.m. on January 1, 2018.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2017—
1077 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Raymond Wagner,
Marine Safety Unit Baton Rouge, U.S.
Coast Guard; telephone 225-298-5400
ext. 230, email Raymond.W.Wagner@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

AHP Above Head of Passes

CFR Code of Federal Regulations

COTP GCaptain of the Port Sector New
Orleans

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5

U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impractical and contrary to public
interest. We must establish this safety
zone by December 31, 2017. It is
impracticable to publish an NPRM
because we lack sufficient time to
provide a reasonable comment period
and then consider those comments
before issuing the rule. It is also
contrary to public interest as it would
delay the safety measures necessary to
protect life and property from the
possible hazards associated with the
display.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making it effective less than 30 days
after publication in the Federal
Register. Waiting a full 30 days after
publication in the Federal Register is
contrary to the public interest as that
would delay the effectiveness of the
safety zone until after the planned
fireworks event. Immediate action is
needed to protect vessels and mariners
from the safety hazards associated with
an aerial fireworks display over the
waterway. The Coast Guard will notify
the public and maritime community
that the safety zone will be in effect and
of the enforcement periods via broadcast
notices to mariners.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port Sector New Orleans
(COTP) has determined that potential
hazards associated with the fireworks
display on December 31, 2017 will be a
safety concern for any vessels or persons
in the vicinity of the launch area
between mile marker (MM) 229.5 and
MM 230.5 Above Head of Passes (AHP)
on the Lower Mississippi River. This
rule is needed to protect personnel,
vessels, and the marine environment in
the navigable waters within the safety
zone during the fireworks display.

IV. Discussion of the Rule

The Coast Guard is establishing a
temporary safety zone on the Lower
Mississippi River for 1 hour and 30
minutes on the night of December 31,
2017. The safety zone will include all
navigable waters of the Lower
Mississippi River in Baton Rouge, LA,
from mile marker (MM) 229.5 to MM
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230.5, AHP. Entry into this zone is
prohibited unless permission has been
granted by the COTP or a designated
representative. Public notifications will
be made to the local maritime
community prior to the event through
broadcast notice to mariners. Mariners
and other members of the public may
also contact the COTP to inquire about
the safety zone by telephone at (225)
298-5400 ext. 230.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a ‘“‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-year of the safety zone. This
temporary safety zone will only restrict
navigation on the Lower Mississippi
River on an area of less than 2 miles and
for 1 hour and 30 minutes on the night
of December 31, 2017. Due to the
limited scope and short duration of the
safety zone, the impacts on routine
navigation are expected to be minimal.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety

zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for

federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
establishment of a temporary safety
zone for all waters of the Lower
Mississippi River from MM 229.5 to
MM 230.5 AHP. It is categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 01. A Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:
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PART 165—SPECIFIC REGULATED
NAVIGATION AREAS AND LIMITED
ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08-1077 to read as
follows:

§165.T08-1077 Safety Zone; Fireworks
Display Lower Mississippi River mile
marker (MM) 229.5 to MM 230.5, Baton
Rouge, LA.

(a) Location. The following area is a
safety zone: All navigable waters of the
Lower Mississippi River from mile
marker 229.5 to mile marker 230.5
Above Head of Passes, Baton Rouge, LA.

(b) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the Captain
of the Port Sector New Orleans (COTP)
or the COTP’s designated representative.

(2) To seek permission to enter,
vessels must request permission from
the COTP or a designated
representative. The designated
representative can be contacted on
VHF-FM Channel 16 or 67, or through
the Marine Safety Unit Baton Rouge
Officer of the Day at 225-281-4789.

(3) Persons and vessels permitted to
enter this temporary safety zone must
transit at the slowest speed and comply
with all lawful directions issued by the
COTP or the designated representative.

(c) Enforcement period. This section
will be enforced from 11:30 p.m. on
December 31, 2017, through 1 a.m. on
January 1, 2018.

Dated: December 22, 2017
K.M. Luttrell,

Captain, U.S. Coast Guard, Acting Captain
of the Port Sector New Orleans.

[FR Doc. 2017-28145 Filed 12-28-17; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2017-0002; Internal
Agency Docket No. FEMA-8511]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date. Also, information
identifying the current participation
status of a community can be obtained
from FEMA’s Community Status Book
(CSB). The CSB is available at https://
www.fema.gov/national-flood-
insurance-program-community-status-

book.

DATES: The effective date of each
community’s scheduled suspension is
the third date (“Susp.”) listed in the
third column of the following tables.
FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact Adrienne L.
Sheldon, PE, CFM, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 400 C
Street SW, Washington, DC 20472, (202)
212-3966.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management measures aimed
at protecting lives and new construction
from future flooding. Section 1315 of
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits the sale of NFIP flood
insurance unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed in this document no
longer meet that statutory requirement
for compliance with program
regulations, 44 CFR part 59.
Accordingly, the communities will be
suspended on the effective date in the
third column. As of that date, flood
insurance will no longer be available in
the community. We recognize that some
of these communities may adopt and
submit the required documentation of
legally enforceable floodplain

management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
to be eligible for the sale of NFIP flood
insurance. A notice withdrawing the
suspension of such communities will be
published in the Federal Register.

In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHASs) in these communities.
The date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may be provided for construction
or acquisition of buildings in identified
SFHAs for communities not
participating in the NFIP and identified
for more than a year on FEMA’s initial
FIRM for the community as having
flood-prone areas (section 202(a) of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment procedures under 5
U.S.C. 553(b), are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
FEMA has determined that the
community suspension(s) included in
this rule is a non-discretionary action
and therefore the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) does not apply.

Regulatory Flexibility Act. TIE
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, Section 1315, 42
U.S.C. 4022, prohibits flood insurance
coverage unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed no longer comply
with the statutory requirements, and
after the effective date, flood insurance
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will no longer be available in the
communities unless remedial action
takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive

Executive Order 12988, Civil Justice

Reform. This rule meets the applicable

standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.
Accordingly, 44 CFR part 64 is

PART 64—[AMENDED]

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as

m 1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

Order 13132. amended as follows: follows:
Date certain
Effective date authorization/ Federal
: Community cancellation of sale of Current effective assistance
State and location No. flood insurance in map date no longer
community available in
SFHAs
Region VI
Louisiana:
Beauregard Parish, Unincorporated 220026 | September 25, 1979, Emerg; May 3, 1990, | January 5, 2018 | January 5, 2018
Areas. Reg; January 5, 2018, Susp.
DeRidder, City of, Beauregard and 220027 | September 9, 1974, Emerg; October 19, | ...... (o [o IR Do.
Vernon Parishes. 1982, Reg; January 5, 2018, Susp.
Merryville, Town of, Beauregard Parish 220028 | November 1, 1974, Emerg; February 1, | ... [o [ R Do.

1987, Reg; January 5, 2018, Susp.

-do- = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Dated: December 14, 2017.
Eric Letvin,

Deputy Assistant Administrator for
Mitigation, Federal Insurance and Mitigation
Administration, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. 2017-28182 Filed 12-28-17; 8:45 am]
BILLING CODE 9110-12-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2017-1002; Airspace
Docket No. 177-ACE-12]

Proposed Amendment of Class E
Airspace: Muscatine, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace designated as a
surface area and amend Class E airspace
extending upward from 700 feet above
the surface at Muscatine Municipal
Airport, Muscatine, IA. The FAA is
proposing this action due to the
decommissioning of the Port City VHF
omnidirectional range (VOR) facility,
which provided navigation guidance for
the instrument procedures to this
airport. The VOR has been
decommissioned as part of the VOR
Minimum Operational Network (MON)
Program.

DATES: Comments must be received on
or before February 12, 2018.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone (202)
366—9826, or (800) 647—5527. You must
identify FAA Docket No. FAA-2017—
1002; Airspace Docket No. 17-ACE—12
at the beginning of your comments. You
may also submit comments through the
internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except federal holidays.
FAA Order 7400.11B, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed

online at http://www.faa.gov/air_traffic/
publications/. For further information,
you can contact the Airspace Policy
Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11B at NARA, call (202)
741-6030, or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend Class E airspace designated as a
surface area and amend Class E airspace
extending upward from 700 feet above
the surface at Muscatine Municipal
Airport, Muscatine, IA, to support
instrument flight rules (IFR) operations
at the airport.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory

decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2017-1002; Airspace
Docket No. 17-ACE-12.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Federal
Aviation Administration, Air Traffic
Organization, Central Service Center,
Operations Support Group, 10101
Hillwood Parkway, Fort Worth, TX
76177.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11B, Airspace
Designations and Reporting Points,
dated August 3, 2017, and effective
September 15, 2017. FAA Order
7400.11B is publicly available as listed


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.faa.gov/air_traffic/publications/airspace_amendments/
http://www.faa.gov/air_traffic/publications/airspace_amendments/
http://www.faa.gov/air_traffic/publications/airspace_amendments/
http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
http://www.regulations.gov
http://www.regulations.gov
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in the ADDRESSES section of this
document. FAA Order 7400.11B lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 that would:

Modify Class E airspace designated as
a surface area to within a 4.1-mile
radius (increased from a 3.9-mile radius)
of Muscatine Municipal Airport,
Muscatine, IA, with an extension 1.0
mile either side of the 305° bearing from
the airport from the 4.1-mile radius to
4.4 miles northwest of the airport, and
an extension 1.0 mile either side of the
238° bearing from the airport from the
4.1-mile radius to 4.4 miles southwest of
the airport; and

Mo£fy Class E airspace extending
upward from 700 feet above the surface
at Muscatine Municipal Airport by
removing the Port City VOR/DME from
the airspace description, removing the
extensions referencing the Port City
VOR/DME, and adding an extension 3.8
miles either side of the 238° bearing
from the airport from the 6.6-mile radius
to 10.5 miles southwest of the airport.

Airspace reconfiguration is necessary
due to the decommissioning of the Port
City VOR as part of the VOR MON
Program, and to bring the airspace and
airspace descriptions into compliance
with FAA Order 7400.2L, Procedures for
Handling Airspace Matters. Controlled
airspace is necessary for the safety and
management of IFR operations at the
airport.

Class E airspace designations are
published in paragraph 6002 and 6005,
respectively, of FAA Order 7400.11B,
dated August 3, 2017, and effective
September 15, 2017, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current, is non-
controversial and unlikely to result in
adverse or negative comments. It,
therefore: (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a ““‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.

Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated,
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11B,
Airspace Designations and Reporting
Points, dated August 3, 2017, and
effective September 15, 2017, is
amended as follows:

Paragraph 6002 Class E Airspace Areas
Designated as Surface Areas.
* * * * *

ACE IA E2 Muscatine, IA [Amended]

Muscatine Municipal Airport, IA

(Lat. 41°22°04” N, long. 91°08’54” W)

Within a 4.1-mile radius of Muscatine
Municipal Airport, and within 1.0 mile either
side of the 305° bearing from the airport from
the 4.1-mile radius to 4.4 miles northwest of
the airport, and within 1.0 mile either side
of the 238° bearing from the airport from the
4.1-mile radius to 4.4 miles southwest of the
airport. This Class E airspace area is effective
during specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Chart Supplement.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ACE IA E5 Muscatine, IA [Amended]
Muscatine Municipal Airport, IA

(Lat. 41°22°04” N, long. 91°08’54” W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Muscatine Municipal Airport and
within 3.8 miles either side of the 238°
bearing from the airport from the 6.6-mile
radius to 10.5 miles southwest of the airport.

Issued in Fort Worth, Texas, on December
19, 2017.
Christopher L. Southerland,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2017—-28048 Filed 12—28-17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35
[Docket No. RM17-3-000]

Fast-Start Pricing in Markets Operated
by Regional Transmission
Organizations and Independent
System Operators

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Withdrawal of notice of
proposed rulemaking and termination of
rulemaking proceeding.

SUMMARY: The Federal Energy
Regulatory Commission is withdrawing
its proposal to amend its regulations to
require that each regional transmission
organization and independent system
operator incorporate market rules that
meet certain requirements when pricing
fast-start resources.

DATES: As of December 29, 2017, the
notice of proposed rulemaking
published on December 30, 2016, at 81
FR 96,391, is withdrawn.

FOR FURTHER INFORMATION CONTACT:

Daniel Kheloussi (Technical
Information), Office of Energy Policy
and Innovation, Federal Energy
Regulatory Commission, 888 First
Street NE, Washington, DC 20426,
(202) 502-6391, daniel.kheloussi@
ferc.gov.

Angela Amos (Technical Information),
Office of Energy Market Regulation,
Federal Energy Regulatory
Commission, 888 First Street NE,
Washington, DC 20426, (202) 502—
6676, angela.amos@ferc.gov.

Kaleb Lockwood (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC
20426, (202) 502—-8255,
kaleb.lockwood@ferc.gov.

SUPPLEMENTARY INFORMATION:
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mailto:kaleb.lockwood@ferc.gov
mailto:angela.amos@ferc.gov
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1. On December 15, 2016, the
Commission issued a Notice of
Proposed Rulemaking (NOPR) in this
proceeding.? For the reasons set forth
below, we are exercising our discretion
to withdraw the NOPR and terminate
this rulemaking proceeding.

2. In the NOPR, the Commission
preliminarily found that some existing
regional transmission organization/
independent system operator (RTO/ISO)
fast-start pricing practices, or lack of
fast-start pricing practices, may not
result in rates that are just and
reasonable.?2 As a result, the
Commission proposed to require that
each RTO/ISO establish the following
set of requirements for its fast-start
pricing: (1) Apply fast-start pricing to
any resource committed by the RTO/ISO
that is able to start up within ten
minutes, has a minimum run time of
one hour or less, and that submits
economic energy offers to the market;
(2) incorporate commitment costs, i.e.,
start-up and no-load costs, of fast-start
resources in energy and operating
reserve prices; (3) modify fast-start
pricing to relax the economic minimum
operating limit of fast-start resources
and treat them as dispatchable from zero
to the economic maximum operating
limit for the purpose of calculating
prices; (4) if the RTO/ISO allows offline
fast-start resources to set prices for
addressing certain system needs, the
resource must be feasible and economic;
and (5) incorporate fast-start pricing in
both the day-ahead and real-time
markets. The Commission sought
comment on the proposed reforms.3

3. The Commission received a number
of comments in response to the
proposed reforms in the NOPR. Some
commenters expressed support for the
proposed reforms. Other commenters
raised concerns about the need for the
proposed reforms relative to the burden
of implementing changes. Additionally,
some commenters discussed the need
for regional flexibility to allow RTOs/
ISOs to implement fast-start pricing
practices that are appropriate for their
regions.

4. Upon further consideration and
after review of the comments received
in response to the NOPR, we will
withdraw the NOPR and terminate this
proceeding. We appreciate the feedback
received in response to the NOPR. We
continue to believe that improved fast-
start pricing practices have the potential

1 Fast-Start Pricing in Markets Operated by
Regional Transmission Organizations and
Independent System Operators, 81 FR 96,391 (Dec.
30, 2016), FERC Stats. & Regs. 132,720 (2016).

2NOPR, FERC Stats. & Regs. 32,720 at PP 36—
37.

3NOPR, FERC Stats. & Regs. 132,720 at P 44.

to achieve the goals outlined in the
NOPR; however, we are persuaded by
comments that question whether the
proposed reforms would bring sufficient
value in all RTOs/ISOs and argued for
regional flexibility. Having considered
these comments, we are persuaded to
not require a uniform set of fast-start
pricing requirements that would apply
to all RTOs/ISOs. Instead, we will
pursue the goals of the NOPR through
section 206 actions involving NYISO,
PJM, and SPP 4 focusing on specific
concerns with each RTO’s/ISO’s
implementation of fast-start pricing
consistent with the concerns outlined in
the NOPR.

5. The Commission therefore
withdraws the NOPR and terminates
this rulemaking proceeding.

By direction of the Commission.

Issued: December 21, 2017.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. 2017-28201 Filed 12—-28-17; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308
[Docket No. DEA-476]

Schedules of Controlled Substances:
Temporary Placement of Fentanyl-
Related Substances in Schedule |

AGENCY: Drug Enforcement
Administration, Department of Justice.
ACTION: Proposed amendment; notice of
intent.

SUMMARY: The Administrator of the Drug
Enforcement Administration is
publishing this notice of intent to issue
an order temporarily scheduling
fentanyl-related substances that are not
currently listed in any schedule of the
Controlled Substances Act (CSA). The
temporary order will place these
substances in schedule I. This action is
based on a finding by the Administrator
that the placement of these synthetic
opioids in schedule I is necessary to
avoid an imminent hazard to the public
safety. When it is issued, the temporary
scheduling order will impose regulatory
requirements under the CSA on the
manufacture, distribution, reverse
distribution, possession, importation,
exportation, research, and conduct of
instructional activities, and chemical

4 New York Independent System Operator, Inc.,
161 FERC 61,294; PJM Interconnection, L.L.C., 161
FERC {61,295; and Southwest Power Pool, Inc., 161
FERC {61,296, (2017).

analysis of these synthetic opioids, as
well as administrative, civil, and
criminal remedies with respect to
persons who fail to comply with such
requirements or otherwise violate the
CSA with respect to these substances.

DATES: December 29, 2017.

FOR FURTHER INFORMATION CONTACT:
Michael J. Lewis, Diversion Control
Division, Drug Enforcement
Administration; Mailing Address: 8701
Morrissette Drive, Springfield, Virginia
22152; Telephone: (202) 598-6812.
SUPPLEMENTARY INFORMATION: This
notice of intent is issued pursuant to the
temporary scheduling provisions of 21
U.S.C. 811(h). The Drug Enforcement
Administration (DEA) intends to issue a
temporary order (in the form of a
temporary amendment) placing
fentanyl-related substances in schedule
I of the Controlled Substances Act. The
temporary scheduling order will be
published in the Federal Register on or
after January 29, 2018.

Legal Authority

Section 201 of the Controlled
Substances Act (CSA), 21 U.S.C. 811,
provides the Attorney General with the
authority to temporarily place a
substance in schedule I of the CSA for
two years without regard to the
requirements of 21 U.S.C. 811(b) if he
finds that such action is necessary to
avoid an imminent hazard to the public
safety. 21 U.S.C. 811(h)(1). In addition,
if proceedings to control a substance
permanently are initiated under 21
U.S.C. 811(a)(1) while the substance is
temporarily controlled under section
811(h), the Attorney General may
extend the temporary scheduling for up
to one year. 21 U.S.C. 811(h)(2).

Where the necessary findings are
made, a substance may be temporarily
scheduled if it is not listed in any other
schedule under section 202 of the CSA,
21 U.S.C. 812, or if there is no
exemption or approval in effect for the
substance under section 505 of the
Federal Food, Drug, and Cosmetic Act
(FD&C Act), 21 U.S.C. 355. 21 U.S.C.
811(h)(1). The Attorney General has
delegated scheduling authority under 21
U.S.C. 811 to the Administrator of the
DEA. 28 CFR 0.100.

Background
The Nature of the Problem and DEA’s
Approach To Correct It

It is well known that deaths
associated with the abuse of substances
structurally related to fentanyl * in the

1 As explained further below, in this document,
the term “fentanyl-related substances” is defined to
include substances structurally related to fentanyl
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United States are on the rise and have
already reached alarming levels. While
a number of factors appear to be
contributing to this public health crisis,
chief among the causes is the sharp
increase in recent years in the
availability of illicitly produced, potent
substances structurally related to
fentanyl. Fentanyl is approximately 100
times more potent than morphine, and
the substances structurally related to
fentanyl that DEA will be temporarily
controlling also tend to be potent
substances. Typically, these substances
are manufactured outside the United
States by clandestine manufacturers and
then smuggled into the United States.

Fentanyl is often mixed with heroin
and other substances (such as cocaine
and methamphetamine) or used in
counterfeit pharmaceutical prescription
drugs. As a consequence, users who buy
these substances on the illicit market are
often unaware of the specific substance
they are actually consuming and the
associated risk. According to the Centers
for Disease Control and Prevention
(CDQ), drug overdose deaths involving
synthetic opioids (excluding
methadone), such as fentanyl and
tramadol, increased from 5,544 in 2014
to 9,580 in 2015. According to
provisional data released in August
2017 by the CDC, National Center for
Health Statistics (NCHS), an estimated
55 Americans are dying every day from
overdoses of synthetic opioids
(excluding methadone).2 Drug overdose
deaths involving synthetic opioids
excluding methadone for the 12-month
period ending in January of 2017
(20,145 deaths) more than doubled from
the corresponding data for the period
ending in January of 2016 (9,945
deaths).

DEA has responded to this crisis by
issuing six temporary scheduling orders
to control nine substances structurally
related to fentanyl since 2015 and
recently issued a notice of intent on
November 21, 2017 to temporarily
control another such substance.
However, this approach has not been
completely effective in preventing the
emergence of new substances
structurally related to fentanyl. This is

but which are not controlled under a separate
scheduling action (listed under another
Administration Controlled Substance Code
Number). Thus, all “fentanyl-related substances”
are structurally related to fentanyl, but some
fentanyl-related substances are controlled under
separate scheduling actions.

2Provisional synthetic opioid death overdose
counts are based on CDC data available for analysis
as of August 6, 2017, based on the 12-month
reporting period ending January 2017. See https://
www.cdc.gov/nchs/data/health_policy/monthly-
drug-overdose-death-estimates.pdf accessed 09-06—
2017.

because when DEA temporarily controls
a given substance structurally related to
fentanyl, illicit manufacturers located
abroad begin producing new such
substances through other structural
modifications. Those new nonscheduled
substances then are smuggled into the
United States, where they are
distributed by traffickers in this country
as a purportedly “noncontrolled”
substance.? In this way, traffickers are
effectively circumventing the temporary
control mechanism that Congress
established under 21 U.S.C. 811(h) to
combat newly emerging dangerous
drugs. Post mortem toxicology and
medical examiner reports collected by
the DEA show mortality connected to
substances structurally related to
fentanyl. Control of these substances is
necessary to avoid an imminent hazard
to the public safety.

Given the gravity of the ongoing
fentanyl-related overdose crisis in the
United States, protection of the public
safety demands the utilization of 21
U.S.C. 811(h) in a manner that cannot be
readily circumvented by drug
traffickers. Specifically, in issuing the
upcoming temporary scheduling order,
DEA will exercise its authority to avoid
an imminent hazard to the public safety
by placing fentanyl-related substances,
as defined later in this document, in
schedule I. As explained below, these
fentanyl-related substances—including
those that have not yet been introduced
by traffickers into the U.S. market—
present a significant risk to the public
health and safety and need to be
controlled under section 811(h) to avoid
an imminent hazard to the public safety.
It should also be noted that none of the
substances that will be temporarily
controlled has an accepted medical use
in the United States; nor is any of the
substances the subject of an exemption
or approval under section 505 of the
FD&C Act. In accordance with section
811(h), if any exemption or approval is
in effect under section 505 of the FD&C
Act with respect to a substance that falls
within the definition of a fentanyl-
related substance set forth in this
document, such substance will be
excluded from the temporary
scheduling order.

What Will Be Controlled Under the
Temporary Scheduling Order

When the temporary scheduling order
is issued, fentanyl-related substances

3 Such trafficking is actually illegal as persons
who do so can be prosecuted using the controlled
substance analogue provisions of the CSA. 21
U.S.C. 802(32), 813. However, prosecution under
the analogue provisions requires proof of additional
elements not required for prosecuting trafficking in
scheduled substances.

will be placed in schedule I of the CSA
for two years. DEA may extend the
temporary scheduling for an additional
year (a total of three years) if
proceedings to permanently schedule
the substances are pending. DEA’s
intention is that the temporary
scheduling order will define fentanyl-
related substances to include any
substance not otherwise controlled in
any schedule (i.e., not included under
any other Administration Controlled
Substance Code Number) that is
structurally related to fentanyl by one or
more of the following modifications:

(A) Replacement of the phenyl
portion of the phenethyl group by any
monocycle, whether or not further
substituted in or on the monocycle;

(B) substitution in or on the phenethyl
group with alkyl, alkenyl, alkoxyl,
hydroxyl, halo, haloalkyl, amino or
nitro groups;

(C) substitution in or on the
piperidine ring with alkyl, alkenyl,
alkoxyl, ester, ether, hydroxyl, halo,
haloalkyl, amino or nitro groups;

(D) replacement of the aniline ring
with any aromatic monocycle whether
or not further substituted in or on the
aromatic monocycle; and/or

(E) replacement of the N-propionyl
group by another acyl group.

How DEA Will Identify Individual
Fentanyl-Related Substances That Fall
Within This Temporary Scheduling
Order

As indicated, the temporary
scheduling order that is the subject of
this Notice of Intent will include all
substances that fall within the above
definition—even if such substances
have not yet emerged on the illicit
market in the United States. As a result,
DEA cannot currently specify the
chemical name of every potential
substance that might fall under this new
definition. In the future, if and when
DEA identifies a specific new substance
that falls under the definition, the
agency will publish in the Federal
Register, and on the agency website, the
chemical name of such substance. Thus,
the text of the definition of fentanyl-
related substance will include language
indicating that it “includes, but is not
limited to, the following substances:” It
bears emphasis, however, that even in
the absence of a future publication by
DEA specifically identifying such a
substance, the substance will be
controlled by virtue of the temporary
scheduling order—at the time the
temporary scheduling order is
published—if it falls within the
definition of fentanyl-related substance.


https://www.cdc.gov/nchs/data/health_policy/monthly-drug-overdose-death-estimates.pdf
https://www.cdc.gov/nchs/data/health_policy/monthly-drug-overdose-death-estimates.pdf
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Notification to the Secretary of Health
and Human Services

Section 201(h)(4) of the CSA, 21
U.S.C. 811(h)(4), requires the
Administrator to notify the Secretary of
the Department of Health and Human
Services (HHS) of his intention to
temporarily place a substance in
schedule I of the CSA.# On November 6,
2017, the Administrator transmitted
notice by letter to the Assistant
Secretary for Health of HHS of his intent
to place fentanyl-related substances,
unless listed in another schedule, in
schedule I on a temporary basis. The
Assistant Secretary responded by letter
dated November 29, 2017, and advised
that based on a review by the Food and
Drug Administration (FDA), they are not
aware of any investigational new drug
applications or approved new drug
applications for fentanyl-related
substances as defined above under
section 505 of the FD&C Act, 21 U.S.C.
355 and that HHS has no objection to
the temporary placement of these
substances into schedule I of the CSA.
As indicated, in accordance with
section 811(h), fentanyl-related
substances will be defined under the
temporary scheduling order to exclude
any substance for which an exemption
or approval is in effect under section
505 of the FD&C Act.

Grounds for Temporary Scheduling
Order

To find that placing a substance
temporarily in schedule I of the CSA is
necessary to avoid an imminent hazard
to the public safety, the Administrator is
required to consider three of the eight
factors set forth in 21 U.S.C. 811(c): The
substance’s history and current pattern
of abuse; the scope, duration and
significance of abuse; and what, if any,
risk there is to the public health. 21
U.S.C. 811(h)(3). These factors include,
but are not limited to, actual abuse,
diversion from legitimate channels, and
clandestine importation, manufacture,
or distribution. Id. DEA has considered
these factors for fentanyl-related
substances, as defined above, and finds
that the information is consistent across
this class of substances. The DEA’s
three-factor analysis is available in its
entirety under “Supporting and Related

4 As discussed in a memorandum of
understanding entered into by the Food and Drug
Administration (FDA) and the National Institute on
Drug Abuse (NIDA), the FDA acts as the lead agency
within the HHS in carrying out the Secretary’s
scheduling responsibilities under the CSA, with the
concurrence of NIDA. 50 FR 9518, Mar. 8, 1985.
The Secretary of the HHS has delegated to the
Assistant Secretary for Health of the HHS the
authority to make domestic drug scheduling
recommendations. 58 FR 35460, July 1, 1993.

Material”’ of the public docket for this
action at www.regulations.gov under
Docket Number DEA—-476.

Substances that are included in the
above-listed structural modifications
and any combination of these structural
modifications have been found to cause
pharmacological effects that are similar
to those of fentanyl. It therefore is
reasonable to expect that all such
substances, even if they have yet to
appear on the illicit market in the
United States, share the dangerous and
potentially lethal properties that have
caused the recent spike in fentanyl-
related overdose deaths in the United
States. By temporarily placing these
fentanyl-related substances in schedule
I, it is DEA’s intention to deter the
production and introduction of these
substances into the United States that
traffickers might be considering—before
such activity ever begins—thereby
avoiding an imminent hazard to the
public safety. The alternative approach,
of only temporarily controlling
substances that have already appeared
in the illicit U.S. market, is beneficial
but has not eliminated the danger these
newly created substances pose and is
not as effective in preventing future
deaths and serious injuries associated
with these substances. In addition, by
controlling fentanyl-related substances,
the temporary scheduling order will
facilitate the development of
international, national, and local
prevention strategies that decrease
morbidity and mortality from overdoses
caused by or associated with fentanyl-
related substances.

For these reasons, DEA has concluded
that issuing a temporary scheduling
order is necessary to avoid an imminent
hazard to the public safety.

Schedule I Classification

A substance meeting the statutory
requirements for temporary scheduling
may only be placed in schedule I. 21
U.S.C. 811(h)(1). Substances in schedule
I are those that have a high potential for
abuse, no currently accepted medical
use in treatment in the United States,
and a lack of accepted safety for use
under medical supervision. 21 U.S.C.
812(b)(1).

As indicated, DEA finds that the
fentanyl-related substances that will be
temporarily controlled have a high
potential for abuse. Information
provided by the Assistant Secretary of
HHS indicates that these fentanyl-
related substances, as defined, have no
currently accepted medical use in
treatment in the United States, and lack
accepted safety for use under medical
supervision.

Conclusion

This notice of intent provides the 30-
day notice pursuant to section 201(h) of
the CSA, 21 U.S.C. 811(h)(1), of DEA’s
intent to issue a temporary scheduling
order. The temporary placement of
fentanyl-related substances in schedule
I of the CSA will take effect pursuant to
a temporary scheduling order, which
will not be issued before January 29,
2018. Because the Administrator hereby
finds that it is necessary to temporarily
place fentanyl-related substances in
schedule I to avoid an imminent hazard
to the public safety, the temporary order
scheduling these substances will be
effective on the date that order is
published in the Federal Register, and
will be in effect for a period of two
years. DEA may extend the temporary
scheduling for an additional year (a total
of three years) if proceedings to
permanently schedule the substances
are pending. 21 U.S.C. 811(h)(1) and (2).
It is the intention of the Administrator
to issue a temporary scheduling order as
soon as possible after the expiration of
30 days from the date of publication of
this document. Upon publication of the
temporary order, fentanyl-related
substances, as defined in the order, will
be subject to the full range of regulatory,
civil, and criminal provisions of the
CSA that apply to schedule I controlled
substances.

Regulatory Matters

Section 201(h) of the CSA, 21 U.S.C.
811(h), provides for a temporary
scheduling action where such action is
necessary to avoid an imminent hazard
to the public safety. As provided in this
subsection, the Attorney General may,
by order, schedule a substance in
schedule I on a temporary basis. Such
an order may not be issued before the
expiration of 30 days from (1) the
publication of a notice in the Federal
Register of the intention to issue such
order and the grounds upon which such
order is to be issued and (2) the date that
notice of the proposed temporary
scheduling order is transmitted to the
Assistant Secretary of HHS. 21 U.S.C.
811(h)(1).

Inasmuch as section 201(h) of the
CSA directs that temporary scheduling
actions be issued by order and sets forth
the procedures by which such orders are
to be issued, the notice-and-comment
requirements of section 553 of the
Administrative Procedure Act (APA), 5
U.S.C. 553, do not apply to this notice
of intent. In the alternative, even if this
notice were subject to section 553 of the
APA, the Administrator would find that
there is good cause to forgo the notice-
and-comment requirements of section
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553, as any further delays in the process
for issuance of temporary scheduling
orders would be contrary to the public
interest in view of the urgent need to
control fentanyl-related substances to
avoid an imminent hazard to the public
safety.

Since this notice of intent is not a
“rule” as defined by 5 U.S.C. 601(2), it
is not subject to the requirements of the
Regulatory Flexibility Act (RFA). The
requirements for the preparation of an
initial regulatory flexibility analysis in 5
U.S.C. 603(a) are not applicable where,
as here, the DEA is not required by
section 553 of the APA or any other law
to publish a general notice of proposed
rulemaking.

Additionally, this action is not a
significant regulatory action as defined
by Executive Order 12866 (Regulatory
Planning and Review), section 3(f), and,
accordingly, this action has not been
reviewed by the Office of Management
and Budget.

This action will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132
(Federalism) it is determined that this
action does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

For the reasons set out above, the DEA
proposes to amend 21 CFR part 1308 as
follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

m 1. The authority citation for part 1308
continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b),
956(b), unless otherwise noted.

m 2.In § 1308.11, add paragraph (h)(30),
to read as follows:

§1308.11 Schedule |
* * * * *
(h) * *x %

(30) Fentanyl-related substances, their
isomers, esters, ethers, salts and salts of
isomers, esters and ethers. . . 9850

(i) Fentanyl-related substance means
any substance not otherwise listed
under another Administration
Controlled Substance Code Number,
and for which no exemption or approval
is in effect under section 505 of the

Federal Food, Drug, and Cosmetic Act
[21 U.S.C. 355], that is structurally
related to fentanyl by one or more of the
following modifications:

(A) Replacement of the phenyl
portion of the phenethyl group by any
monocycle, whether or not further
substituted in or on the monocycle;

(B) Substitution in or on the
phenethyl group with alkyl, alkenyl,
alkoxyl, hydroxyl, halo, haloalkyl,
amino or nitro groups;

(C) Substitution in or on the
piperidine ring with alkyl, alkenyl,
alkoxyl, ester, ether, hydroxyl, halo,
haloalkyl, amino or nitro groups;

(D) Replacement of the aniline ring
with any aromatic monocycle whether
or not further substituted in or on the
aromatic monocycle; and/or

(E) Replacement of the N-propionyl
group by another acyl group.

(i1) This definition includes, but is not
limited to, the following substances:

[Reserved]
* * * * *

Dated: December 21, 2017.
Robert W. Patterson,
Acting Administrator.
[FR Doc. 2017-28114 Filed 12—28-17; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF THE INTERIOR

Bureau of Safety and Environmental
Enforcement

30 CFR Part 250

[Docket ID: BSEE-2017-0008; 189E1700D2
ET1SF0000.PSB000 EEEE500000]

RIN 1014-AA37

Oil and Gas and Sulphur Operations
on the Outer Continental Shelf—Oil
and Gas Production Safety Systems—
Revisions

AGENCY: Bureau of Safety and
Environmental Enforcement, Interior.

ACTION: Proposed rule.

SUMMARY: The Bureau of Safety and
Environmental Enforcement (BSEE)
proposes to amend the regulations
regarding oil and natural gas production
to reduce certain unnecessary regulatory
burdens imposed under the existing
regulations, while correcting errors and
clarifying current requirements.
Accordingly, after thoroughly
reexamining the current regulations,
and based on experiences from the
implementation process, and BSEE
policy, BSEE proposes to amend, revise,
or remove current regulatory provisions
that create unnecessary burdens on

stakeholders while maintaining or
advancing the level of safety and
environmental protection.

DATES: Submit comments by January 29,
2018. BSEE may not fully consider
comments received after this date. You
may submit comments to the Office of
Management and Budget (OMB) on the
information collection burden in this
proposed rule by January 29, 2018. The
deadline for comments on the
information collection burden does not
affect the deadline for the public to
comment to BSEE on the proposed
regulations.

ADDRESSES: You may submit comments
on the rulemaking by any of the
following methods. Please use the
Regulation Identifier Number (RIN)
1014-AA37 as an identifier in your
message. See also Public Availability of
Comments under Procedural Matters.

e Federal eRulemaking Portal: http://
www.regulations.gov. In the entry titled
Enter Keyword or ID, enter BSEE-2017—
0008, then click search. Follow the
instructions to submit public comments
and view supporting and related
materials available for this rulemaking.
The BSEE may post all submitted
comments.

¢ Mail or hand-carry comments to the
Department of the Interior (Department
or DOI); Bureau of Safety and
Environmental Enforcement; Attention:
Regulations Development Branch; 45600
Woodland Road, VAE-ORP, Sterling VA
20166. Please reference ““Oil and Gas
Production Safety Systems—Revisions,
1014—-AA37” in your comments and
include your name and return address.

e Send comments on the information
collection in this proposed rule to:
Interior Desk Officer 1014—0003, Office
of Management and Budget; 202—-395—
5806 (fax); email: oira_submission@
omb.eop.gov. Please send a copy to
BSEE.

¢ Public Availability of Comments—
Before including your address, phone
number, email address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
In order for BSEE to withhold from
disclosure your personal identifying
information, you must identify any
information contained in the submittal
of your comments that, if released,
would constitute a clearly unwarranted
invasion of your personal privacy. You
must also briefly describe any possible
harmful consequence(s) of the
disclosure of information, such as
embarrassment, injury, or other harm.
While you can ask us in your comment
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to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

FOR FURTHER INFORMATION CONTACT:
Amy White, Regulations and Standards
Branch, 703-787-1665 or by email:
regs@bsee.gov.
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SUPPLEMENTARY INFORMATION:

A. BSEE Statutory and Regulatory
Authority and Responsibilities

BSEE derives its authority primarily
from the Outer Continental Shelf Lands
Act (OCSLA), 43 U.S.C. 1331-1356a.
Congress enacted OCSLA in 1953,
authorizing the Secretary of the Interior
(Secretary) to lease the Outer
Continental Shelf (OCS) for mineral
development and to regulate oil and gas
exploration, development, and
production operations on the OCS. In
1978, Congress amended OCSLA to
create environmental safeguards,
promote greater cooperation between
the Federal government and States and
localities, and to ensure safe working
conditions for those employed on the
OCS. The Secretary has delegated
authority to perform certain of these
functions to BSEE.

To carry out its responsibilities, BSEE
regulates offshore oil and gas operations
to enhance the safety of offshore
exploration and development of oil and
gas on the OCS and to ensure that those
operations protect the environment and
implement advancements in technology.
BSEE also conducts onsite inspections
to assure compliance with regulations,
lease terms, and approved plans.
Detailed information concerning BSEE’s
regulations and guidance to the offshore
oil and gas industry may be found on

BSEE’s website at: http://www.bsee.gov/
Regulations-and-Guidance/index.
BSEE’s regulatory program covers a
wide range of facilities and activities,
including drilling, completion,
workover, production, pipeline, and
decommissioning operations.

B. Summary of the Rulemaking

This proposed rule would amend and
update the 30 CFR part 250, subpart H,
Oil and Gas Production Safety Systems
regulations. This proposed rule would
fortify the Administration’s objective of
facilitating energy dominance though
encouraging increased domestic oil and
gas production, by reducing
unnecessary burdens on stakeholders
while maintaining or advancing the
level of safety and environmental
protection. Since 2010, the Department
has promulgated several rulemakings
(e.g., Safety and Environmental
Management Systems (SEMS) I and II
final rules, the final safety measures
rule, the annular casing pressure
management final rule, and the blowout
preventer systems and well control final
rule) to improve worker safety and
environmental protection. On
September 7, 2016, the Department
published a final rule substantially
revising Subpart H—Oil and Gas
Production Safety Systems (81 FR
61834). That final rule addressed issues
such as production safety systems,
subsurface safety devices, and safety
device testing. These systems play a
critical role in protecting workers and
the environment. Most of the provisions
of that rulemaking took effect on
November 7, 2016. Since that time,
BSEE has become aware that certain
provisions in that rulemaking created
potentially unduly burdensome
requirements to oil and natural gas
production operators on the OCS,
without significantly increasing safety
of the workers or protection of the
environment. While implementing the
requirements from the previous
rulemaking, BSEE reassessed a number
of the provisions in the original
rulemaking and determined that some
provisions could be revised to reduce or
eliminate some of the concerns
expressed by the operators, reducing the
burden, while providing the same level
of safety and protection of the
environment.

This proposed rulemaking would
primarily revise sections of 30 CFR part
250, subpart H—Oil and Gas Production
Safety Systems that address the
following requirements in the current
Subpart H regulations:

e Update the incorporated edition of
standards referenced in subpart H.

e Add gas lift shut down valves
(GLSDVs) to the list of safety and
pollution prevention equipment (SPPE).

¢ Revise requirements for SPPE to
clarify the existing regulations, and
remove the requirement for operators to
certify through an independent third
party that each device is designed to
function in the most extreme conditions
to which it will be exposed and that the
device will function as designed.
Compliance with the various required
standards (including American
Petroleum Institute (API) Spec Q1,
American National Standards Institute
(ANSI)/API Spec. 14A, ANSI/API RP
14B, ANSI/API Spec. 6A, and API Spec.
6AV1) ensures that each device will
function in the conditions for which it
was designed.

e (Clarify failure reporting
requirements.

¢ Clarify and revise some of the
production safety system design
requirements, including revising the
requirements for piping schematics,
simplifying the requirements for
electrical system information, clarifying
when operators must provide certain
documents to BSEE, and clarifying
when operators must update existing
documents.

¢ Clarify requirements for Class 1
vessels.

¢ Clarify requirements for inspection
of the fire tube for tube-type heaters.

e Clarify the requirement for
notifying the District Manager before
commencing production.

e Make other conforming changes to
ensure consistency within the
regulations and minor edits.

C. Recent Executive and Secretarial
Orders

Since the start of 2017, the President
issued several Executive Orders (E.O.)
that necessitated the review of BSEE’s
rules. On January 30, 2017, the
President issued E.O. 13771, entitled,
“Reducing Regulation and Controlling
Regulatory Costs,” which requires
Federal agencies to take proactive
measures to reduce the costs associated
with complying with Federal
regulations. On March 28, 2017, the
President issued E.O. 13783,
“Promoting Energy Independence and
Economic Growth,” (82 FR 16093). This
E.O. directed Federal agencies to review
all existing regulations and other agency
actions and, ultimately, to suspend,
revise, or rescind any such regulations
or actions that unnecessarily burden the
development of domestic energy
resources beyond the degree necessary
to protect the public interest or
otherwise comply with the law. E.O.
13783 also required a review of all
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“existing rules, regulations, orders,
guidance documents, policies, and any
other similar agency actions,” that may
burden energy development. The E.O.
directed agencies to “suspend, revise, or
rescind, or publish for notice and
comment proposed rules suspending,
revising, or rescinding, those actions”
that unduly burden oil and gas
development beyond what is needed to
protect the public interest or comply
with the law.

On April 28, 2017, the President
issued E.O. 13795, “Implementing an
America-First Offshore Energy
Strategy,” (82 FR 20815). The E.O.
directed the Secretary to reconsider the
Well Control Rule * and to take
appropriate action to revise any related
rules for consistency with the order’s
stated policy ““to encourage energy
exploration and production, including
on the Outer Continental Shelf, in order
to maintain the Nation’s position as a
global energy leader and foster energy
security and resilience for the benefit of
the American people, while ensuring
that any such activity is safe and
environmentally responsible” and
“publish for notice and comment a
proposed rule revising that rule, if
appropriate and as consistent with law.’

To further implement E.O. 13783, the
Secretary issued Secretary’s Order (S.0.)
3349, “American Energy Independence”
on March 29, 2017. The order directed
the DOI to review all existing
regulations ‘“‘that potentially burden the
development or utilization of
domestically produced energy
resources.”” To further implement E.O.
13795, the Secretary issued S.O. 3350,
“America-First Offshore Energy
Strategy,” on May 1, 2017, which
directed BSEE to review the Well
Control Rule and related rulemakings.
BSEE interpreted each of these orders to
apply to the Subpart H—Production
Safety System rulemaking (Subpart H
Rule).

As part of its response to E.O.s 13783
and 13795, and S.O.s 3349 and 3350,
BSEE reviewed the previous Subpart H
Rule and is proposing revisions to the
current regulations that could
potentially reduce burdens on operators
without impacting safety and protection
of the environment. In addition, in
response to comments from industry
received since the previous final
Subpart H Rule was published, BSEE is
proposing certain revisions that would
clarify the existing regulations.

s

10il and Gas and Sulfur Operations in the Outer
Continental Shelf—Blowout Preventer Systems and
Well Control, 81 FR 25887 (April 29, 2016).

D. Incorporation by Reference of
Industry Standards

BSEE frequently uses standards (e.g.,
codes, specifications (Spec.), and
recommended practices (RP)) developed
through a consensus process, facilitated
by standards development organizations
and with input from the oil and gas
industry, as a means of establishing
requirements for activities on the OCS.
BSEE may incorporate these standards
into its regulations by reference without
republishing the standards in their
entirety in regulations. The legal effect
of incorporation by reference is that the
incorporated standards become
regulatory requirements. This
incorporated material, like any other
regulation, has the force and effect of
law. Operators, lessees, and other
regulated parties must comply with the
documents incorporated by reference in
the regulations. BSEE currently
incorporates by reference over 100
consensus standards in its regulations.
(See 30 CFR 250.198.)

Federal regulations, at 1 CFR part 51,
govern how BSEE and other Federal
agencies incorporate documents by
reference. Agencies may incorporate a
document by reference by publishing in
the Federal Register the document title,
edition, date, author, publisher,
identification number, and other
specified information. The preamble of
the proposed rule must also discuss the
ways that the incorporated materials are
reasonably available to interested
parties and how those materials can be
obtained by interested parties. The
Director of the Federal Register will
approve each incorporation of a
publication by reference in a final rule
that meets the criteria of 1 CFR part 51.

When a copyrighted publication is
incorporated by reference into BSEE
regulations, BSEE is obligated to observe
and protect that copyright. BSEE
provides members of the public with
website addresses where these
standards may be accessed for
viewing—sometimes for free and
sometimes for a fee. Standards
development organizations decide
whether to charge a fee. One such
organization, the American Petroleum
Institute (API), provides free online
public access to view read only copies
of its key industry standards, including
a broad range of technical standards. All
API standards that are safety-related and
that are incorporated into Federal
regulations are available to the public
for free viewing online in the
Incorporation by Reference Reading
Room on API’s website at: http://

publications.api.org.? In addition to the
free online availability of these
standards for viewing on API’s website,
hardcopies and printable versions are
available for purchase from API. The
API website address to purchase
standards is: http://www.api.org/
publications-standards-and-statistics/
publications/government-cited-safety-
documents.

For the convenience of members of
the viewing public who may not wish
to purchase copies or view these
incorporated documents online, they
may be inspected at BSEE’s office,
45600 Woodland Road, Sterling,
Virginia 20166, or by sending a request
by email to regs@bsee.gov.

E. Section-by-Section Discussion of
Changes

Documents Incorporated by Reference
(§250.198)

This proposed rulemaking would
update the incorporation by reference of
superseded standards currently
incorporated in Subpart H to the current
edition of the relevant standard. This
includes incorporating new or recently
reaffirmed editions of a number of
standards referenced in Subpart H, as
well as replacing one standard currently
incorporated in the regulations, that was
withdrawn by API, with a new standard.
However, BSEE is still evaluating the
newer editions of these standards to
analyze the specific changes between
the incorporated editions and the
current editions and to assess the
potential impacts of those changes on
offshore operations. BSEE may decide
not to replace the incorporated edition
of a specific standard before the
publication of the final rule. BSEE is
soliciting comments that will inform our
decision on updating these standards,
including comments on potential risks
and costs associated with the new
editions. BSEE will consider a number
of factors in evaluating the current
editions; primarily focusing how
compliance with the current edition
balances impacts on safety and
protection of the environment and with
costs and burdens. If BSEE decides to
replace the incorporated documents
with new editions in the final rule, the
new editions would apply to all sections
of 30 CFR part 250 where those
documents are incorporated. BSEE may
also make some conforming changes to
the regulatory text in the final rule that

2To view these standards online, go to the API
publications website at: http://publications.api.org.
You must then log-in or create a new account,
accept API’s “Terms and Conditions,” click on the
“Browse Documents” button, and then select the
applicable category (e.g., “Exploration and
Production”) for the standard(s) you wish to review.
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were not identified in this proposed
rule.

This proposed rulemaking would
replace the following standard:

e APIRP 14H, Recommended
Practice for Installation, Maintenance
and Repair of Surface Safety Valves and
Underwater Safety Valves Offshore was
withdrawn by API and superseded by
API STD 6AV2—Installation,
Maintenance, and Repair of Surface
Safety Valves and Underwater Safety
Valves Offshore. API STD 6AV2, first
edition 2014 revises and supersedes API
Recommended Practice 14H, Fifth
Edition 2007. API STD 6AV2 provides
practices for installing and maintaining
SSVs and USVs used or intended to be
used as part of a safety system, as
defined by documents such as API
Recommended Practice 14C. The
standard includes provisions for
conducting inspections, installations,
and maintenance, field and off-site
repair. Other provisions address testing
procedures, acceptance criteria, failure
reporting, and documentation.
Significant changes include updated
definitions; new provisions for qualified
personnel; documentation, test
procedures and acceptance criteria for
post-installation and post-field repair,
and offsite repair and remanufacture
alignment to API 6A.

BSEE would update the incorporated
edition of the following standards:

e ANSI/American Society of
Mechanical Engineers (ASME) Boiler
and Pressure Vessel Code, Section I,
Rules for Construction of Power Boilers;
including Appendices, 2017 Edition;
and July 2017 Addenda, and all Section
I Interpretations Volume 55. This would
update the current incorporation of the
2004 Edition (and 2005 Addenda) of the
same standard. ASME BPVC Section 1
provides all methods and requirements
for construction of power, electric, and
miniature boilers; high temperature
water boilers, heat recovery steam
generators, and certain fired pressure
vessels to be used in stationary service;
and power boilers used in locomotive,
portable, and traction service. Major
Changes in this edition include (a)
visual examination guidance in the
fabrication process, (b) a non-mandatory
option for ultrasonic examination
acceptance criteria, (c) rules for
retaining radiographs as digital images,
(d) clarification on material
identification requirements for a
“pressure part material”, (e) updated
mandatory training for qualified
personnel for various non-destructive
examination (NDE) techniques, (f)
updated what types of auxiliary lift
devices can be used for alternative
testing of valves to align with current

state of the art, (g) clarified that welded
pressure parts shall be hydrostatic
tested with the completed boiler, and
references to other standards updated.

e ANSI/ASME Boiler and Pressure
Vessel Code, Section IV, Rules for
Construction of Heating Boilers;
including Appendices 1, 2, 3, 5, 6, and
Non-mandatory Appendices B, C, D, E,
F,H,I, K, L, and M, and the Guide to
Manufacturers Data Report Forms, 2017
Edition; July 2017 Addenda, and all
Section IV Interpretations Volume 55.
This would update the current
incorporation of the 2004 Edition (and
2005 Addenda) of the same standard.
This Section provides requirements for
design, fabrication, installation and
inspection of steam heating, hot water
heating, hot water supply boilers, and
potable water heaters intended for low
pressure service that are directly fired
by oil, gas, electricity, coal or other solid
or liquid fuels. The new edition has (a)
equipment scope clarifications, (b) a
new mandatory appendix for feedwater
economizers, (c) deleted conformity
assessments requirements and moved
them to normative reference ASME CA—
1, (d) new corrosion resistant alloy
requirements for internal tank surfaces
of heat exchangers installed in storage
tanks, and (e) clarified requirements for
modular boilers.

e ANSI/ASME Boiler and Pressure
Vessel Code, Section VIII, Rules for
Construction of Pressure Vessels;
Divisions 1 and 2, 2017 Edition; July
2017 Addenda, Divisions 1, 2, and 3 and
all Section VIII Interpretations Volumes
54 and 55.

This document gives detailed
requirements for the design, fabrication,
testing, inspection, and certification of
both fired and unfired pressure vessels.
It specifically refers to those pressure
vessels that operate at pressures, either
internal or external, that exceed 15 psig.
Since the 2004 edition, ASME has
attempted to rewrite the ASME code to
incorporate the latest technologies and
engineering knowledge. Section VIII
contains three divisions, each of which
covers different vessel specifications.

Division 1 of Section VIII largely
contains appendixes, some mandatory
and some non-mandatory, that detail
supplementary design criteria,
nondestructive examination techniques,
and inspection acceptance standards for
pressure vessels. It also contains rules
that apply to the use of the single ASME
certification mark. Significant changes
include (a) new general requirements for
quick-actuating closures and quick-
opening closures, (b) updated nozzle
design methods, (c) moved conformity
assessment requirements to the newly
referenced ASME CA-1 standard, (d)

clarified when manual or automated
ultrasonic examination methods are
acceptable, and (e) allowance for
organizations who fabricate parts
without design responsibility to obtain
an ASME certification.

Division 2 contains more rigorous
requirements for the materials, design,
and nondestructive examination
techniques for pressure vessels to offset
the use of higher stress intensity values
in the design. Significant changes
include (a) the addition of two classes
of vessels, with differing design
margins, and certification requirements,
(b) updated acceptance criteria for shear
stresses, (c) moved conformity
assessment requirements to the newly
referenced ASME CA-1 standard, (d)
axial and compressive hoop
compression requirements, and (e)
corrected design equation for non-
circular vessels.

e API 510, Pressure Vessel Inspection
Code: In-Service Inspection, Rating,
Repair, and Alteration, Downstream
Segment, Tenth Edition, May 2014;
Addendum 1, May 2017. This would
update the current incorporation of the
Ninth Edition (from 2006) of the same
standard. The tenth edition of API 510
was issued May 2014 and replaces the
ninth edition from June 2006. API 510
covers the in-service inspection, repair,
alteration, and re-rating activities for
pressure vessels and the pressure-
relieving devices protecting these
vessels. The intent of API 510 is to
specify the in-service inspection and
condition-monitoring program that is
needed to determine the integrity of
pressure vessels and pressure-relieving
devices. The tenth edition includes
updated normative references, updated
definitions, and new requirements for
inspection programs, corrective actions,
management of change, integrity
operating windows, pressure testing,
corrosion considerations and marking
requirements.

e API STD 2RD, Dynamic Risers for
Floating Production Systems, Second
Edition, September 2013. This would
update the current incorporation of the
First Edition (from 1998; as well as 2009
Errata) of the same standard. API RP
2RD first edition was published in 1998.
In September 2013, the second edition
of the document was issued as a
standard instead of a recommended
practice (RP). The second edition
attempts to address the advancement in
technology and deepwater
environments and addresses a broader
scope of marine risers compared to the
first edition. The design approach has
changed from an allowable stress
criteria to a load and resistance factor
design, also known as limit state design.
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From there, four different methods are
given to evaluate combined loads and
the designer has the flexibility to choose
which one to use. Each method ensures
burst limit states are not exceeded for
the extreme “Accidental Limit State”
(survival) case. Other design changes
addressed include both structural and
leak limit states for components,
exceedance of yield, combined load
approach, explicit burst and collapse
checks, temperature de-rating, special
material testing requirements, fatigue
checks, and accidental load
assessments. A requirement to develop
and implement an integrity management
program is also in the second edition,
along with integrity management
activities such as new installation
requirements and monitoring, post
installation surveys, and fatigue damage
analyses.

e APIRP 2SK, Recommended
Practice for Design and Analysis of
Stationkeeping Systems for Floating
Structures, Third Edition, October 2005,
Addendum, May 2008, Reaffirmed June
2015. This would update the current
incorporation of this standard to reflect
its reaffirmation in June 2015. The third
edition of API RP 2SK was released in
October 2005 and reaffirmed in 2015.
This document presents a rational
method for analyzing, designing, or
evaluating station-keeping systems used
for floating units. This document
addresses station-keeping system
(mooring, dynamic positioning, or
thruster-assisted mooring) design,
analysis and operation. Different design
requirements for mobile and permanent
moorings are provided. There are no
changes to this document; we are
simply revising to reflect the
reaffirmation of this standard.

e APIRP 2SM, Recommended
Practice for Design, Manufacture,
Installation, and Maintenance of
Synthetic Fiber Ropes for Offshore
Mooring, Second Edition, July 2014.
This would update the current
incorporation of the First Edition (from
2001; as well as 2007 Addendum) of the
same standard. API 2SM first edition
was published March 2001 and its
update was published in July 2014. This
document covers recommended
practices for manufacture, installation
and maintenance of synthetic fiber
ropes as offshore moorings for
permanent and temporary offshore
installations. The document also
discusses the difference between steel
catenary moorings and synthetic fiber
moorings. This scope and structure
provides guidance as to the advantages
of utilizing each anchoring methodology
and the logic an operator should use in
selecting mooring systems. The most

significant change in the new edition of
API 2SM is the addition of more
requirements for in-service inspection,
testing, and maintenance. This
document intends to ensure robust
design and use of synthetic fiber rope
for offshore moorings.

e ANSI/API RP 14B, Recommended
Practice for Design, Installation, Repair
and Operation of Subsurface Safety
Valve Systems, Sixth Edition,
September 2015. This would update the
current incorporation of the fifth edition
(from 2005) of the same standard. ANSI/
API RP 14B sixth edition was published
September 2015, and supersedes the
fifth edition published October 2005.
This standard creates requirements and
provides guidelines for subsurface
safety valves (SSSV) system equipment.
Subsurface safety valve systems are
designed and installed to prevent
uncontrolled well flow when actuated.
The new edition addresses system
design, installation, operation, testing,
redress, support activities,
documentation, and failure reporting.
Specific equipment covered in the
standard includes control systems,
control lines, SSSVs and secondary
tools. The new edition also emphasizes
supplier and manufacturer operating
manuals, systems integration manuals,
handling, system quality,
documentation, and data control.
Finally, ANSI/API RP 14B provides
criteria for proper redress for
replacement or disassembly of an SSSV.

e APIRP 14C, Recommended Practice
for Analysis, Design, Installation, and
Testing of Basic Surface Safety Systems
for Offshore Production Platforms,
Eighth Edition, February 2017. This
would update the current incorporation
of the Seventh Edition (from 2001,
reaffirmed 2007) of the same standard.
The eighth edition API RP 14C contains
extensive changes compared to the last
substantive revision (sixth edition) in
1998. This document presents
provisions for designing, installing, and
testing both process safety and non-
marine emergency support systems
(ESSs) on an offshore fixed or floating
facility. API RP 14C addresses methods
to document and verify process safety
system functions, as well as procedures
for testing common safety devices with
recommendations for test data and
acceptable test tolerances.

Components addressed in the new
standard are boarding shut down valve
requirements, pipeline Shutdown Valve
(SDV)/Flow Safety Valve (FSV) leakage
and testing requirements, compressors,
heat exchangers, High Integrity Pressure
Protection System (HIPPS), acceptable
SSV leakage rates, pump suction lines,
and Temperature Safety Element (TSE)

requirements. For users of HIPPS, the
eighth edition references to more
performance based standards, such as
API 521, “Guide for Pressure-Relieving
and Depressuring Systems.” New
annexes in the eighth edition cover
HIPPS, logic solvers, safety system
bypassing, and remote operations.
Finally, all subsea requirements were
removed and relocated to the new
standard API 17V, “Recommended
Practice for Analysis, Design,
Installation, and Testing of Safety
Systems for Subsea Applications,”
while API 14C addresses topside safety
systems.

e APIRP 14FZ, Recommended
Practice for Design and Installation of
Electrical Systems for Fixed and
Floating Offshore Petroleum Facilities
for Unclassified and Class I, Zone 0,
Zone 1 and Zone 2 Locations, Second
Edition, May 2013. This would update
the current incorporation of the first
Edition (from 2001, reaffirmed 2007) of
the same standard. API RP 14FZ first
edition was published September 2001
and reaffirmed March 2007. The second
edition of API RP 14FZ was published
May 2013 and contains substantial
changes from the first edition. The
second edition establishes minimum
requirements and guidelines for design
and installation of electrical systems on
fixed and floating petroleum facilities
located offshore when hazardous
locations are classified as Zone 0, Zone
1, or Zone 2. As revised, API RP 14FZ
applies to both permanent and
temporary electrical installations and is
intended to describe basic desirable
electrical practices for offshore electrical
systems.

e APIRP 14G, Recommended
Practice for Fire Prevention and Control
on Fixed Open-type Offshore
Production Platforms, Fourth Edition,
April 2007; reaffirmed January 2013.
This would update the current
incorporation of this standard to reflect
its reaffirmation in 2013. This
publication includes provisions for
minimizing the likelihood of having an
accidental fire, and for designing,
inspecting, and maintaining fire control
systems. It emphasizes the need to train
personnel in firefighting, to conduct
routine drills, and to establish methods
and procedures for safe evacuation. The
fire control systems in this publication
are intended to provide an early
response to incipient fires to prevent
their growth. However, this
recommended practice is not intended
to preclude the application of more
extensive practices to meet special
situations or the substitution of other
systems which will provide an
equivalent or greater level of protection.
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This publication is applicable to fixed
open-type offshore production platforms
which are generally installed in
moderate climates and which have
sufficient natural ventilation to
minimize the accumulation of vapors.
Enclosed areas, such as quarters
buildings and equipment enclosures,
normally installed on this type platform,
are addressed. Totally enclosed
platforms installed for extreme weather
conditions or other reasons are beyond
the scope of this RP.

e APIRP 500, Recommended Practice
for Classification of Locations for
Electrical Installations at Petroleum
Facilities Classified as Class I, Division
1 and Division 2, Third Edition,
December 2012; Errata January 2014.
This would update the current
incorporation of the second edition
(from 1997, reaffirmed in 2002) of the
same standard. The purpose of this
recommended practice is to provide
guidelines for classifying locations Class
I, Division 1 and Class I, Division 2 at
petroleum facilities for the selection and
installation of electrical equipment.
Basic definitions given in the 2011
edition of National Fire Protection
Association (NFPA) 70, National
Electrical Code (NEC), have been
followed in developing this RP.

e ANSI/API Specification Q1 (ANSI/
API Spec. Q1), Specification for Quality
Programs for the Petroleum,
Petrochemical and Natural Gas Industry,
Ninth Edition, June 2013; effective date
June 1, 2014; Errata, February 2014;
Errata 2, March 2014; Addendum 1,
June 2016. This would update the
current incorporation of the eighth
edition (from 2007) of the same
standard. API Specification Q1, ninth
edition was published June 2013, and
supersedes API Specification Q1, eighth
edition 2007. This revision features over
85 new clauses and 5 new sections,
creating a major shift in quality
management as it applies to the oil and
gas industry. A thematic change is the
approach to quality through risk
assessment and risk management. The
five new sections include risk
assessment and management,
contingency planning, product quality
plan, preventative maintenance, and
management of change. Another
motivation for the ninth edition revision
is alignment with the 2011 publication
API Specification Q2, Specification for
Quality Management System
Requirements for Service Supply
Organizations for the Petroleum and
Natural Gas Industries, first edition.
Overall, the goal of API Q1 ninth edition
is to further enhance the minimum
baseline requirements of quality

management systems of oil and gas
equipment manufacturers.

e ANSI/API Specification 6A (ANSI/
API Spec. 6A), Specification for
Wellhead and Christmas Tree
Equipment, Twentieth Edition, October
2010; Addendum 1, November 2011;
Errata 2, November 2011; Addendum 2,
November 2012; Addendum 3, March
2013; Errata 3, June 2013; Errata 4,
August 2013; Errata 5, November 2013;
Errata 6, March 2014; Errata 7,
December 2014; Errata 8, February 2016;
Addendum 4: June 2016; Errata 9, June
2016; Errata 10, August 2016. This
would update the current incorporation
of the Nineteenth Edition (from 2004) of
the same standard. The twentieth
edition of API Spec. 6A includes
notable changes from the previous
edition. Major changes include: (a)
Updated definitions and terms, (b)
updated normative references to other
standards, (c) temperature ratings, (d)
more stringent material performance
requirements, (e) revamped repair and
remanufacture annex, (f) updated
requirements for equipment in hydrogen
sulfide service, and (g) Surface Safety
Valve (SSV) and Underwater Safety
Valve (USV) performance requirements.
This edition also aligns with other
standards, such as material performance
to NACE MRO0175 (for use in H,S-
containing Environments), and options
to use various ASTM (American Society
for Testing and Materials) International
documents for material testing.
References to obsolete standards and
requirements for obsolete equipment
were removed from the twentieth
edition.

e API Spec. 6AV1, Specification for
Verification Test of Wellhead Surface
Safety Valves and Underwater Safety
Valves for Offshore Service, Second
Edition, February 2013. This would
update the current incorporation of the
first edition (from 1996, reaffirmed in
2003) of the same standard. The second
edition of API Spec 6AV1 is the first
substantive change in 21 years. The new
edition establishes design validation
requirements for API Specification 6A,
Specification for Wellhead and
Christmas Tree Equipment, for SSVs
and USVs and associated valve bore
sealing mechanisms for Class II and
Class III. Major changes from the first
edition include: Replacing
“Performance Requirement” with the
term ““Class,” phasing out the use of
Class 1/PR1 valves, the API licensing of
test agencies, updated facility
requirements, more specificity on the
validation testing procedures of Class II,
and new validation tests for Class III
SSVs and USVs.

e ANSI/API Spec. 14A, Specification
for Subsurface Safety Valve Equipment,
Twelfth Ed. January 2015; Errata, July
2015; Addendum, June 2017. This
would update the current incorporation
of the eleventh edition (from 2005) of
the same standard. API 14A twelfth
edition was published January 2015 and
was the successor to the eleventh
edition of the document published
October 2005. SSSVs are downhole
valves that have integral importance to
the safety of an offshore production
system. The new edition now addresses
other equipment such as injection
valves (SSISVs), alternative SSSV
technology, and secondary tools to
SSSVs. Other significant changes
include design analysis methods, new
validation grades and associated testing,
new HPHT requirements, and finally,
harmonization with ANSI/API 14B,
Design, Installation, Operation, Test,
and Redress of Subsurface Safety
Valves. This specification covers both
valves and the secondary tools that
interface with the valves to function
properly.

e ANSI/API Spec. 17], Specification
for Unbonded Flexible Pipe, Fourth
Edition May 2014; Errata 1, September
2016; Errata 2, May 2017; Addendum 1,
October 2017. This would update the
current incorporation of the third
edition (from 2008) of the same
standard. API 17] fourth edition was
published May 2014 and it follows the
third edition from July 2008. API 17]
defines the technical requirements for
safe, dimensionally and functionally
interchangeable, flexible pipes.
Minimum requirements are specified for
the design, material selection,
manufacture, testing, pipe composition,
marking, and packaging of flexible
pipes, with reference to existing codes
and standards where applicable. The
current edition updates definitions,
overall functional requirements, internal
pressure and temperature design
considerations, fluid composition,
corrosion protection, gas venting, fire
resistance, and exothermal chemical
reaction cleaning. Flexible pipe span
lengths can flow from seabed to
platform and from offshore to an
onshore receiving entity.

e API 570 Piping Inspection Code: In-
service Inspection, Rating, Repair, and
Alteration of Piping Systems, Fourth
Edition, February 2016; Addendum 1:
May 2017. This would update the
current incorporation of the third
edition (from 2009) of the same
standard. API 570 covers inspection,
rating, repair, and alteration procedures
for metallic and fiberglass-reinforced
plastic (FRP) piping systems and their
associated pressure relieving devices
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that have been placed in service. This
inspection Code applies to all
hydrocarbon and chemical process
piping covered in section 1.2.1 that have
been placed in service unless
specifically designated as optional per
section 1.2.2. This publication does not
cover inspection of specialty equipment
including instrumentation, exchanger
tubes and control valves. Process piping
systems that have been retired from
service and abandoned in place are no
longer covered by this “in service
inspection” Code. However abandoned
in place piping may still need some
amount of inspection and/or risk
mitigation to assure that it does not
become a process safety hazard because
of continuing deterioration. Process
piping systems that are temporarily out
of service but have been mothballed
(preserved for potential future use) are
still covered by this Code. BSEE is also
proposing to revise §§ 250.198(h)(58)
and 250.198(h)(62) to update cross
references to § 250.842(b) that would
change to § 250.842(c) in this
rulemaking.

What must the DWOP contain?
(§250.292)

BSEE is proposing to revise § 250.292
paragraph (p)(3) to replace the
incorporation by reference of API RP
2RD to API STD 2RD.

General (§250.800)

BSEE is proposing to revise § 250.800
paragraph (c)(2) to replace the
incorporation by reference of API RP
2RD to API STD 2RD.

Safety and Pollution Prevention
Equipment (SPPE) Certification.
(§ 250.801)

This section would be revised to
explicitly state that GLSDVs are
included in SPPE. This is merely a
clarification, since GLSDVs already
must follow § 250.801. Under § 250.873
in the current regulations, GLSDVs must
meet the requirements in §§250.835 and
250.836 for boarding shutdown valves
(BSDVs). Further, § 250.835 requires
that BSDVs meet the requirements in
§§ 250.801 through 250.803. Since
§ 250.835 currently requires that BSDVs
meet the requirements in § 250.801, and
GLSDVs must meet the requirements for
BSDVs in §250.835 pursuant to
§ 250.873, it follows that GLSDVs are
already required to meet the
requirements of § 250.801. BSEE
proposes to revise § 250.801 to expressly
include GLSDVs in the list of equipment
that BSEE considers to be SPPE to make
this requirement more clear. BSEE also
considered identifying water injection
shutdown valves (WISDVs) as SPPE.

However, under normal operation
WISDVs do not handle hydrocarbons, so
they do not serve the same function as
other equipment identified as SPPE.

BSEE is proposing to revise the
introductory sentence in paragraph (a)
of this section to remove the phrase,
“[iln wells located on the OCS.” BSEE
does not need to specify the location of
the SPPE, since all of the equipment
that is considered SPPE, is either
located in a well or a riser.

Requirements for SPPE (§ 250.802)

Consistent with the proposed revision
to § 250.801, BSEE would revise this
section to add GLSDVs to the list of
equipment in this section, as well.

BSEE would also remove the
provision at § 250.802(c)(1) and
redesignate subsequent paragraphs
under paragraph (c). Current
§250.802(c)(1), is redundant with
industry standards incorporated in
BSEE’s regulations. This section
currently requires that a qualified
independent third-party certify that
SPPE will function as designed,
including under the most extreme
conditions to which it may be exposed.

Operators raised concerns that it may
not be possible for independent third
parties to certify that specific SPPE will
perform under the most extreme
conditions to which it will be exposed.
Compliance with the various required
standards (including API Spec Q1,
ANSI/API Spec. 14A, ANSI/API RP 14B,
ANSI/API Spec. 6A, and API Spec.
6AV1) ensures that each device will
function in the conditions for which it
was designed. In addition, the third-
party reviews and certifications are
unnecessary because the use of the
standards referenced in paragraphs (a)
and (b) of this section (e.g., ANSI/API
Spec. 6A, API Spec. 6AV1, ANSI/API
Spec. 14A, and ANSI/API RP 14B)
ensures the valves will function in the
full range of operating conditions for
which they were designed. BSEE
generally requires independent third
party reviews when the regulated
technology, system, or component: (1) Is
not addressed in existing engineering
standards; (2) requires a high degree of
specialized or technically complex
engineering expertise to understand or
evaluate; and/or (3) has an associated
level of risk (or even novelty) associated
that additional review, assurance, or
evaluation is deemed prudent prior to
acceptance or approval. These criteria
for independent third-party review are
not present since the SPPE meet the
applicable specified industry standards
incorporated into BSEE’s regulations.
Industry has used these SPPE for
decades and the use of these valves does

not require highly specialized expertise.
Using these valves as intended reduces
the risk associated with oil and natural
gas production operations. Therefore,
after review and consideration of the
current requirements, BSEE concluded
that requiring independent third party
review and certification of these valves
is not necessary, because ANSI/API
Spec. 14A and ANSI/API Spec. Q1
provide for independent testing to
ensure the devices will function as
designed.

During the implementation of the
original final rule, a number of operators
inquired about using existing inventory
of BSDVs that meet the requirements of
§250.802, but are not certified. BSEE is
considering an approach that would
allow operators to use this existing
inventory. We are requesting comments
on how to allow this, including
information on the size of existing
inventory and timing for use of that
inventory, as well as comments on an
approach to allow for this.

Consistent with the proposed change
in § 250.801(a), BSEE would revise
paragraph (d)(2) to remove the phrase,
“on that well.” BSEE does not need to
specify the location of the SPPE, since
all of the equipment that is considered
SPPE, is either located in a well or a
riser. The preamble to the 2016 final
rule describes the current table in
§250.802(d) as clarifying “when
operators must install SPPE equipment
that conforms to the requirements of
§250.801”’ and makes no mention of
whether the SPPE is located in the well
or riser (81 FR 61859). Consistently
throughout, that preamble describes the
requirements of existing §§250.800
through 250.802 without any reference
to the location of the SPPE as on a well
or riser, (e.g., (81 FR 61846), describing
the existing § 250.800(c)(2) as allowing
operators to continue using BDSV and
single bore production risers already
installed on floating production
systems).

What SPPE failure reporting procedures
must I follow? (§ 250.803)

In addition to the specific proposals
described below, BSEE is seeking input
about how to revise the current language
specifying what constitutes “failure”
used in this regulation. In response to
comments received on the previous
proposed rulemaking, BSEE included
this language in the previous Subpart H
rulemaking. During implementation of
the current rule, BSEE received a
number of questions from industry
asking for additional clarification of this
language and of what specific
equipment issues operators must report.
BSEE is requesting comments on
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revising how “failure” is specified. The
current § 250.803 states, ““[a] failure is
any condition that prevents the
equipment from meeting the functional
specification or purpose.”

Operators are required to follow the
failure reporting requirements from
ANSI/API Spec. 6A for SSVs, BSDVs,
and USVs and to follow ANSI/API Spec.
14A and ANSI/API RP 14B for SSSVs.
BSEE seeks input on specifying what
constitutes “failure” for the purposes of
the reporting requirements under
§ 250.803. The documents incorporated
by reference in § 250.803 have different
definitions of failure or may not include
a definition of failure at all. Given these
various definitions of failure, BSEE is
inquiring as to if it is appropriate to
include a single description of what
constitutes failure that applies to all of
the SPPE covered in § 250.8037 Or is it
more useful to include various
descriptions, based on the type of
equipment?

BSEE reviewed the definition of
failure in various industry standards
related to production systems, and
found the following definitions:

API Spec 6AV1, Specification for
Verification Test of Wellhead Surface Safety
Valves and Underwater Safety Valves for
Offshore Service, Second Edition
(incorporated by reference at §§ 250.802(a),
250.833, 250.873(b), and 250.874(g)), defines
failure as: [ilmproper performance of a device
or equipment item that prevents completion
of its design function.”

ANSI/API Spec. 14A, Specification for
Subsurface Safety Valve Equipment, Twelfth
Edition (incorporated by reference at
§§250.802(b) and 250.803(a)), defines failure
as: [alny equipment condition that prevents
it from performing to the requirements of the
functional specification.

ABS 281, Guide for Classification and
Certification of Subsea Production Systems,
Equipment and Components, August 2017,
defines failure as: [a]n event causing an
undesirable condition (e.g., loss of
component or system function) or
deterioration of functional capability to such
an extent that the safety of the unit,
personnel, or environment is significantly
reduced.

BSEE would revise paragraph (a) of
this section to include GLSDVs in the
list of equipment that are subject to the
failure reporting requirements. In
addition, BSEE is proposing to revise
this paragraph to require operators to
submit their SPPE failure information to
BSEE through the Chief, Office of
Offshore Regulatory Programs, unless
BSEE has designated a third-party. If
BSEE has designated a third party, then
operators would be required to submit
it to that party. Currently, operators
submit this information through
www.SafeOCS.gov, where it is received

and processed by the U.S. Department
of Transportation’s Bureau of
Transportation Statistics (BTS), the
designee of the Chief of the Office of
Offshore Regulatory Programs (OORP).
BSEE previously identified BTS as the
designee of the Chief of OORP and
recommended that SPPE failure
information be sent to BTS via
www.SafeOCS.gov through a press
release issued on October 26, 2016
(https://www.bsee.gov/newsroom/latest-
news/statements-and-releases/press-
releases/bsee-expands-safeocs-
program). BSEE and BTS have an MOU
that provides for BTS collection of BOP
and SPPE failure reports. The MOU may
be viewed on BSEE’s website at: https://
www.bsee.gov/sites/bsee.gov/files/bsee-
bts-mou-08-18-2016 _0.pdf.

Reporting instructions are on the
SafeOCS website at: https://
www.SafeOCS.gov. Reports submitted
through www.SafeOCS.gov are collected
and analyzed by BTS and protected
from release under the Confidential
Information Protection and Statistical
Efficiency Act (CIPSEA). BTS operates
under this Federal law, the CIPSEA,
which requires that the program, under
strict criminal and civil penalties for
noncompliance, treats and stores reports
confidentially. Information submitted
under this statute also is protected from
release to other government agencies,
Freedom of Information Act (FOIA)
requests, and subpoena. If the
information were to be submitted to
BSEE, BSEE could only protect its
confidentiality as allowed by Federal
law. Accordingly, while BSEE could
keep certain information confidential, it
would likely need to release much of
the information related to the failure of
SPPE. Were BSEE to reconsider its
agreement with BTS to collect these
reports, BSEE would look for
arrangements with other agencies or
non-governmental organizations that
could provide the same degree of
confidentiality as that provided by BTS
under CIPSEA.

BSEE proposes to revise paragraph (d)
to address the use of a BSEE-designated
third party to receive the failure
reporting information.

Design, Installation, and Operation of
SSSVs—Dry Trees (§ 250.814)

BSEE would revise § 250.814
paragraph (d) to replace the
incorporation by reference of API RP
14B with ANSI/API 14B.

Use of SSVs (§250.820)

This section would be revised to
replace the incorporation by reference of
API RP 14H, which was withdrawn by
API, to API STD 6AV2.

Emergency Action and Safety System
Shutdown—Dry Trees (§ 250.821)

BSEE is proposing to revise paragraph
(a) of this section to clarify that
operators must shut in the production
on any facility that “is impacted or that
will potentially be impacted by an
emergency situation.” BSEE includes
some examples of emergencies such as
named storms, ice events in the Arctic,
or earthquakes. It was not BSEE’s intent
to specify all emergency events that
could trigger this regulation. The
operator must determine when their
facility is impacted or will potentially
be impacted due to an emergency
situation. The existing regulations do
not clearly state that operators must
shut in any facility that has been or may
potentially be impacted by an
impending emergency. The proposed
clarification is to ensure that operators
understand that they have an obligation
to properly secure wells before the
platform is evacuated in the event of an
emergency. For example, if a well is
capable of flowing and does not have a
subsurface safety device, one must be
installed. The current regulations
require that this activity be done as soon
as possible. BSEE requests comments on
whether the phrase “as soon as
possible” provides sufficient regulatory
certainty or if there are more objective
criteria, such as a before the facility is
evacuated, that could be used to define
these obligations.

Design, Installation, and Operation of
SSSVs—Subsea Trees (§ 250.828)

BSEE would revise § 250.828
paragraph (c) to replace the
incorporation by reference of API RP
14B with ANSI/API 14B.

Specification for Underwater Safety
Valves (USVs) (§ 250.833)

BSEE is proposing to revise the
introductory paragraph in this section to
replace API Spec. 6A with ANSI/API
Spec. 6A.

Use of USVs (§250.834)

This section would be revised to
update the incorporation by reference of
API RP 14H, which was withdrawn by
API, to API STD 6AV2.

Use of BSDVs (§250.836)

This section would be revised to
update the incorporation by reference of
API RP 14H, which was withdrawn by
API, to API STD 6AV2.

Emergency Action and Safety System
Shutdown—Subsea Trees (§ 250.837)
BSEE is proposing to revise paragraph
(a) of this section to clarify that
operators must shut in the production
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on any facility that ““is impacted or that
will potentially be impacted by an
emergency situation.” This revision is
consistent with the revision proposed
for § 250.821(a) for facilities with dry
tress. BSEE includes some examples of
emergencies such as named storms, ice
events in the Arctic, or earthquakes. It
is not BSEE’s intent to specify all
emergency events that could trigger this
regulation. The operator must determine
when there may be potential impacts
due to an emergency or if their facility
was impacted by an emergency event.
The existing regulations do not clearly
state that operators must shut in any
facility that has been or may be
impacted by an impending emergency.
BSEE would also add GLSDVs to the list
of equipment that is closed during a
shut-in. This is consistent with
identifying GLSDVs as SPPE in
§§250.801 through 250.803 and
elsewhere in this subpart.

In addition, BSEE is proposing to
revise paragraph (b) of this section to
clarify the requirements for dropped
objects in an area with subsea
operations, and to be consistent with the
provisions of subpart G on dropped
objects. For example, the current
subpart H regulations state that the
operator must develop and submit a
dropped objects plan to the appropriate
District Manager, as part of an
Application for Permit to Drill (APD) or
Application for Permit to Modify
(APM). A dropped objects plan is
required by § 250.714. However,

§ 250.714 does not require operators to
submit this plan as part of the APD or
APM; rather, they must make their
dropped object plans available to BSEE
upon request. A dropped object plan is
not a static plan, § 250.714 requires
operators to update their dropped
objects plans as the subsea
infrastructure changes.

Throughout this section, BSEE would
replace “MODU or other type of
workover vessel”” with “vessel.”” The use
of the word “vessel” is a more
comprehensive term that includes any
type of equipment that could be used to
perform well operations.

Platforms (§ 250.841)

BSEE would add a new paragraph (c)
to this section to address major
modifications to a facility, by directing
operators to follow the requirements in
§250.900(b)(2). This is not a new
requirement, as operators are already
required to follow the provisions of
§ 250.900(b)(2) for major modifications.
This simply provides direction to the
operator and emphasizes the need to
follow § 250.900(b)(2).

The existing paragraph (b) of this
section currently requires operators to
maintain all piping for platform
production processes as specified in API
RP 14E Recommended Practice for
Design and Installation of Offshore
Production Platform Piping Systems
(API RP 14E). Section 6.5(a)(1) of API
RP 14E addresses painting of steel
piping to prevent corrosion. Corrosion
prevention is important for safety and
pollution prevention, and BSEE is not
currently proposing to remove the
reference to API RP 14E from this
section. However, BSEE is interested in
comments on whether other changes
may be warranted. BSEE recognizes that
there are difficulties accessing some of
the piping on existing facilities, and
BSEE is aware that operators have asked
for extension, after BSEE has issued an
incident of noncompliance, to provide
additional time to implement this
requirement on some facilities. In these
cases, BSEE has generally requested that
operators submit a departure request
that includes an implementation plan to
BSEE for complying with this section of
APIRP 14E. In the implementation
plan, BSEE is looking for the operator
to: (1) Identify facilities for which extra
time is needed for compliance, (2)
specify areas of inaccessible piping, (3)
address precautions taken until the
piping can be accessed for painting, and
(4) prioritize high-risk areas for more
rapid treatment.

Approval of Safety Systems Design and
Installation Features (§ 250.842)

BSEE proposes to revise some of the
requirements related to the diagrams
and drawings the operators must to
submit to BSEE for approval. Currently,
operators must submit all of the
documents listed in existing paragraph
(a) of this section to BSEE for approval
and those documents are required to be
stamped by a registered professional
engineer (PE). BSEE would revise this
provision to require operators to submit
only the most critical documents to
BSEE and have those documents
stamped by a PE. However, BSEE has
identified some documents that the
operator would be required to develop
and maintain, but that that operator
would not be required to submit to
BSEE; nor would these documents
would be required to be stamped by at
PE. BSEE would list these less critical
documents in a new paragraph (b).

BSEE would reorganize this section in
conjunction with these changes. This
proposed rulemaking would also clarify
that operators do not need to update
existing drawings until a modification
request is submitted to BSEE. When an
operator submits a modification request,

it must include fully updated drawings
as required in paragraph (a) with all
changes stamped by a PE.

Existing introductory paragraph (a)
states that before installing or modifying
a production safety system the operator
must submit a production safety system
application to the District Manager for
approval. This would be revised to
clearly state that the operator must
receive approval from the District
Manager before commencing production
through or utilizing the new or modified
system.

The table in existing paragraph (a)
identifies specific diagrams and
drawings that the operator is required to
submit to BSEE as part of the
production safety system application
and be stamped by a PE. BSEE would
revise the table to require operators to
submit the safety analysis flow diagram,
safety analysis function evaluation
(SAFE) chart, electrical one line
diagram, and area classification diagram
for new facilities and for modifications
to existing facilities. In addition revised
paragraph (a) would be revised to
require operators to submit piping and
instrumentation diagrams (P&ID) for
new facilities only; the operator would
not be required to submit the P&ID
modification. The table under paragraph
(a) would be reordered as part of this
revision.

Existing paragraph § 250.842(a)(3),
which addresses electrical system
information would be substantially
revised. This paragraph would be
redesignated as paragraph (a)(2). Some
items currently required as part
electrical system information would be
removed from the scope of required
submissions. BSEE would revise this
section would now require the operator
to submit an electrical diagrams,
showing key elements, including
generators, circuit breakers,
transformers, bus bars, conductors,
battery banks, automatic transfer
switches, uninterruptable power supply
(UPS), dynamic (motor) loads, and static
(e.g., electrostatic treater grid, lighting
panels, etc.) loads. Other information
required under the current regulations
would be moved to paragraph (b)(1) in
this proposed revision, such as
electrical drawings for cable/tray
conduit routing plans and panel board/
junction box location plans.

The proposed rule would redesignate
existing paragraph (b) as paragraph (c)
and insert a new paragraph (b). Some of
the diagrams required in existing
paragraph (a) would be moved to the
new paragraph (b). The operator would
still be required to develop and
maintain all of the diagrams included in
existing paragraph (a). However, for
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those diagrams proposed to be moved
into new paragraph (b), BSEE would
only require the operator to develop and
maintain them, and provide them to
BSEE upon request. The operator would
no longer be required to submit these
with the production safety system
application. These diagrams would
include: Additional electrical system
information, schematics of the fire and
gas-detection systems, and revised
P&IDs for existing facilities. The
operator would not be required to have
the diagrams and drawings listed in
proposed new paragraph (b) certified
and stamped by a PE. The operator
would be required to develop and
maintain these diagrams to accurately
document any changes made to the
production systems; and provide these
to BSEE upon request.

The requirements for schematic P&IDs
that are currently required under (a)(1)
in the table would be moved to (a)(4)
and revised to state that the operator is
required to submit the P&ID for new
facilities to BSEE. The operator would
be required to develop and maintain
revised P&IDs for modifications to
existing facilities, under new (b)(3).

The safety analysis flow diagram and
the related SAFE chart currently in
section (a)(2) would be moved to (a)(1),
with additional details added to clarify
what the operator must include on the
diagram.

Current paragraph (a)(3) in the table
requires the operator to submit electrical
system information. The proposed rule
would move this to (a)(2) and revise it
to require the operator to submit only
the electrical one-line diagram. The
additional electrical information in the
current paragraph (a)(3) would be
included in new section (b)(1), with
details added to specify what electrical
system information the operator must
develop, maintain, and make available
to BSEE.

This section would no longer require
operators to identify all areas where
potential ignition sources are located.
This requirement is already addressed
under § 250.842(c)(3), which requires
operators to perform a hazards analysis
in accordance with §250.1911 and API
RP 14]. API RP 14] specifically
addresses ignition sources and
minimizing the chances of ignition. API
RP 14] directs the operators to consider
all ignition sources when designing
their facility and provides detailed
guidance on designing the facility and
equipment to prevent the ignition of
hydrocarbons. The requirement for
operators to develop and maintain a
separate document identifying ignition
sources is not necessary because this is
inherent to compliance with API RP 14].

In addition, § 250.842(c)(3) requires
operators to have a hazards analysis
program in place to assess potential
hazards during the operation of the
facility.

New paragraph (b)(2) would address
the schematics of the fire and gas-
detection systems, which are currently
addressed in existing paragraph (a)(4).
New paragraph (b)(3) would include
revised P&IDs for modifications to
existing facilities.

Redesignated paragraph (c) (existing
paragraph (b)), would continue to
require operators to certify that: (1) The
all electrical installations were designed
according to API RP 14F or API RP
14FZ, as applicable; (2) a hazards
analysis was performed in accordance
with § 250.1911 and API RP 14J; and (3)
operators have a hazards analysis
program in place to assess potential
hazards during the operation of the
facility. Redesignated (c)(2) of § 250.842
(existing (b)(2)) would be revised to
state that the designs for the mechanical
and electrical systems that the operator
is required to submit under paragraph
(a) of this section be reviewed,
approved, and stamped by an
appropriate registered PE.

The drawings that would be required
under new paragraph (b) include
additional electrical system information,
schematics of the fire and gas-detection
systems, and revised P&IDs for existing
facilities; would no longer require
review, approval, and stamping by an
appropriate registered PE. This change
would reduce the burden on operators
by no longer requiring a PE to certify as
many diagrams and drawings. Operators
would still be required to develop these
diagrams and drawings and provide
them to BSEE upon request. The
operators would also be required to
maintain them, ensuring they accurately
reflect the current production system.

BSEE would remove existing
paragraph (c), which currently requires
operators to submit a letter to the
District Manager certifying that the
mechanical and electrical systems were
installed in accordance with the
approved designs, before beginning
production. This step was intended to
ensure the operator properly
documented the installation of the
mechanical and electrical systems. This
submittal was a burdensome step to
assure document management and
confirm that operator performed the
modification as proposed and approved.
Because the operators must submit the
as-built drawings which BSEE uses for
field verification, the certification letter
was not needed.

Under existing paragraph (d), the
operators are already required to have

the as-built diagrams stamped by a PE
and to submit the as-built diagrams for
the new or modified production safety
systems to BSEE. Under the proposed
rule, BSEE would no longer require
operators to submit a letter to certify
that the mechanical and electrical
systems were installed in accordance
with the approved designs. This letter
was primarily used for tracking
documentation; it is not needed by
either industry or BSEE.

BSEE would clarify existing
§ 250.842(d) regarding PE stamping of
required drawings.

The proposed rule would require the
diagrams that are submitted to BSEE
under § 250.842 paragraphs (a)(1), (2),
and (3) to be reviewed, approved, and
stamped by an appropriate registered
PE(s). The requirement from existing
paragraph (e), that the operators submit
the as-built diagrams within 60 days of
commencing production would be
included in this section.

BSEE would redesignate existing
paragraph (f) as paragraph (e), since the
requirements from existing paragraph
(e) would be moved to new paragraph
(d). Redesignated paragraph (e)
addresses the requirements for
maintaining the documents required in
this section. BSEE is not proposing any
revisions to the requirements in this
paragraph.

Pressure Vessels (Including Heat
Exchangers) and Fired Vessels
(§250.851)

BSEE is proposing to remove the dates
from this section that required that
existing uncoded pressure and fired
vessels that were in use on November 7,
2016 (the effective date of the previous
Subpart H rulemaking), to be code
stamped before March 1, 2018. These
dates no longer need to be included as
they both will have already passed by
the time the final rulemaking is issued
in this rulemaking. In addition, most
pressure vessels and fired vessels were
already required to be coded stamped.
The previous regulations only added
vessels with an operating pressure
greater than 15 psig to that requirement.
The existing regulations provide that the
operator may request approval from the
District Manager to continue to use
uncoded pressure and fired vessels.

Flowlines/Headers (§ 250.852)

BSEE is proposing to revise
paragraphs § 250.852(e)(1) and (e)(4) to
replace the reference to API Spec. 17]
with ANSI/API Spec. 17].

Safety Sensors (§ 250.853)

This section would be revised to add
a new paragraph (d) to require that all
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level sensors are equipped to permit
testing through an external bridle on all
new vessel installations, where possible,
depending on the type of vessel for
which the level sensor is used. This
change was originally included in the
previous proposed rulemaking.
However, it was not included in the
final rule, based on concerns raised by
public comments. BSEE has reviewed
those comments and is reconsidering its
decision to remove this provision from
the final rule. The preamble of the
previous final rule stated that BSEE
removed proposed paragraph (d) from
the final rule because BSEE can address
level sensors adequately using existing
regulatory processes, such as the
Deepwater Operations Plan (DWQOP),
and we do not need to specify uses and
conditions of such sensors in this
regulation.

When BSEE reviewed that decision,
we determined that including this
requirement in the regulations is
important because it clearly states the
expectation to have an external bridle to
permit testing. This would ensure that,
where possible, the sensor is accessible
for testing, which is the accepted
approach, at this time. A comment on
the previous rulemaking asserted that
certain sensor testing technologies (e.g.,
ultrasonic and capacitance) are not
suitable for use in external bridles, and
that some proposed or new projects
evaluated using ultrasonic, optical,
microwave, conductive, or capacitance
sensors, and that such sensors do not
use bridles. BSEE recognizes that there
are sensors that do not use bridles and
that other equipment options exist.
However, the use of level sensor with an
external bridle that allows testing
through the bridle remains BSEE’s
preferred approach. Sensor testing
equipment built according to API
standards, which are incorporated by
reference into BSEE’s regulations,
should be able to meet this provision.
We are proposing additional language to
recognize other approaches, stating that
operators must ensure that all level
sensors are equipped to permit testing
through an external bridle “where
possible, depending on the type of
vessel for which the level sensor is
used.” This language allows BSEE more
flexibility in approving a different
design, without requiring the operator to
apply for an alternate procedure or
equipment to test the level sensor under
§250.141.

Temporary Quarters and Temporary
Equipment (§ 250.867)

BSEE is proposing to revise paragraph
(a) of this section to require District
Manager approval of safety systems and

safety devices associated with the
temporary quarters prior to installation.
This would apply to all temporary
quarters to be installed on OCS
production facilities. The existing
regulations specify that that operator
must receive approval for temporary
quarters ‘. . . installed in production
processing areas or other classified areas
on OCS facilities.” This proposed would
require approval of the safety systems
and safety devices, instead of approval
of the actual temporary quarters,
regardless of where the temporary
quarters are located. This proposed
change recognizes that risk of a hazard
occurring related to production is not
restricted to the production areas or
classified areas. This change would
ensure that temporary quarters have the
proper safety systems and devices
installed to protect individuals in the
temporary quarters, regardless of where
they are located on the facility.

BSEE recognizes the authority of the
United States Coast Guard (USCG) as
the lead agency for living quarters on
the OCS. This is recognized in two
Memorandums of Agreement (MOAs)
between BSEE and USCG related to oil
and gas production facilities: MOA
0OCS-09, Fixed OCS Facilities, dated
September 19, 2014 and MOA OCS-04,
Floating OCS Facilities, dated January
28, 2016. MOA OCS-09 establishes
BSEE as the lead for safety systems,
specifically for emergency shutdown
systems, gas detection, and safety and
shutdown systems on fixed OCS
facilities. MOA OCS-04 establishes
BSEE as the lead for emergency
shutdown systems and components on
floating OCS facilities. The existing
requirement that temporary quarters
must be equipped with all safety
devices required by API RP 14C, Annex
G would not change. This paragraph
would ensure operators install the
proper safety devices on or in temporary
quarters, including fire and gas
detection equipment and emergency
shut down stations addressed in API RP
14C. BSEE will discuss this proposed
change with the USCG to ensure an
understanding that the USCG will not
approve the installation of the
temporary quarters until the operator
obtains approval of the safety systems
and devices from BSEE.

BSEE would also add a new
paragraph (d) to this section that states
that operators must receive District
Manager approval before installing
temporary generators that would require
a change to the electrical one-line
diagram under § 250.842(a).

Time Delays on Pressure Safety Low
(PSL) Sensors (§ 250.870)

BSEE is proposing to revise the
requirement in paragraph (a) of this
section regarding the use of Class B,
Class C, or Class B/C logic. This section
currently states that the operator “may
apply any or all of the industry standard
Class B, Class G, or Class B/C logic to
all applicable PSL sensors installed on
process equipment, as long as the time
delay does not exceed 45 seconds.”
BSEE would delete the phrase “any or
all of the” from that sentence, as it is not
needed. We would no longer require the
operator to seek approval from BSEE for
alternative compliance under § 250.141
to use a PSL sensor with a time delay
that is greater than 45 seconds. Instead,
the section would state that if the device
may be bypassed for greater than 45
seconds, the operator must monitor the
bypassed devices in accordance with
§250.869(a). The alternative compliance
approval is not needed, since
monitoring bypassed devices is
addressed in the current § 250.869(a),
for which no change is proposed.

Atmospheric Vessels (§250.872)

BSEE would revise paragraph (a) of
this section to state that atmospheric
vessels connected to the process system
that contain a Class I liquid must be
reflected on the corresponding
drawings, along with the associated
pumps. The current regulations do not
specifically require the operator to
include the atmospheric vessels on
these drawings. However, since these
tanks are used to process or store liquid
hydrocarbons, it is important to identify
where they are located in the processing
system and to ensure they are properly
protected.

BSEE is also proposing to revise
paragraph (b) of this section, adding
language that the operator must design
the level safety high (LSH) sensor on the
atmospheric vessel to prevent pollution
as required by § 250.300(b)(3) and (4).
This is not a new requirement. BSEE is
adding this provision to emphasize the
importance that these vessels be
designed to prevent pollution.

In addition, BSEE is proposing to
change the current requirement that the
LSH must be installed to sense the level
in the oil bucket, to limit this
requirement to newly installed
atmospheric vessels with oil buckets.
The proposed change is based on
questions and departure requests BSEE
received during implementation of the
Subpart H Rule. BSEE recognizes that
the installation of a LSH on the oil
bucket is not possible on some existing
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vessels without extensive modifications
to the vessels.

BSEE is proposing to remove
§ 250.872(c) which currently states that
operators must ensure that all flame
arrestors are maintained to ensure
proper design function (installation of a
system to allow for ease of inspection
should be considered). This requirement
is not necessary as it is redundant with
§ 250.800(a) which requires operators to
maintain all production safety
equipment in a manner to ensure the
safety and protection of the human,
marine, and coastal environments.

Subsea Gas Lift Requirements
(§250.873)

BSEE is proposing to revise the table
in paragraph (b) of this section to
replace multiple references to API Spec.
6A with ANSI/API Spec. 6A.

Subsea Water Injection Systems
(§250.874)

BSEE would revise paragraph (g)(2) of
this section to replace the reference to
API Spec. 6A with ANSI/API Spec. 6A.

Fired and Exhaust Heated Components
(§250.876)

BSEE would revise this section to
delete the requirement that the fire tube
be removed during inspection. BSEE
recognizes that there are other ways to
inspect the fire tube, without removing
them. For example, a combination of
cameras with thickness sensors could be
used to inspect fire tubes that cannot be
easily accessed, instead of removing the
fire tube completely. This change would
allow the operator to determine an
appropriate method to inspect the fire
tube and is a more flexible,
performance-based approach. BSEE
recognizes the need for fire tube
inspections; however, the process to
remove the fire tube for inspection can
pose its own safety concerns. In some
cases, use of an alternative method for
inspections would actually increase
safety, since removing the fire tube may
present a hazard if the fire tube is
located in a place where it is not easy
to remove.

Production Safety System Testing
(§250.880)

BSEE is proposing to clarify language
in paragraph (a)(1) of this section to
clearly state that the operator must
notify BSEE at least 72 hours before
commencing initial production on a
facility. The current language states that
the operator must notify BSEE, “‘at least
72 hours before commencing
production.” It does not specify that this
notification is for initial production,
leading to possible interpretation that

the operator must notify BSEE anytime
production on a facility has been shut
in and the operator is ready to resume
production. This interpretation was not
BSEE’s intent.

In addition, BSEE would revise
paragraphs (c)(2)(iv) and (c)(4)(iii) to
update the incorporation by reference of
API RP 14H, which was withdrawn by
API, to API STD 6AV2.

BSEE would also revise § 250.880
paragraph (c) to replace the
incorporation by reference of API RP
14B with ANSI/API 14B.

What industry standards must your
platform meet? (§ 250.901)

BSEE is proposing to revise paragraph
(a) of §250.901 and the table in
paragraph (d) to update the
incorporation by reference of API STD
2RD.

Design Requirements for DOI Pipelines
(§250.1002)

BSEE is proposing to revise paragraph
(b) of § 250.1002 to update the
references to ANSI/API Spec. 6A, ANSI/
API Spec. 17], and API STD 2RD.

What To Include in Applications
(§250.1007)

BSEE is proposing to revise
paragraphs (a) of § 250.1007 to replace
the reference to API Spec. 17] with
ANSI/API Spec. 17].

F. Additional Comments Solicited

BSEE has identified a number of
potential revisions to the 30 CFR part
250 regulations that are not specifically
included in this proposed rulemaking.
However, BSEE is soliciting comments
on these potential revisions, which it
may implement in the final rule or a
future rulemaking.

Potential Revisions to § 250.107(c) Best
Available and Safest Technology
(BAST)

In the 2016 final rule, BSEE revised
the definition of BAST contained in
Section 250.107 based on public
comments. BSEE solicits comments on
whether this language adequately
reflects the statutory mandate
concerning the use of BAST on the OCS.

Potential Revisions to § 250.198
Documents Incorporated by Reference

BSEE is considering potential, non-
substantive revisions to § 250.198, as a
whole, for the purposes of reorganizing
and revising that section to make it
clearer, more user-friendly, and more
consistent with the Office of the Federal
Register’s (OFR’s) recommendations for
incorporations by reference in Federal
regulations. BSEE will continue to

consult with the OFR regarding its
suggestions for specific organizational
and language changes to § 250.198 and
expects to address such revisions in a
separate rulemaking as soon as possible.
BSEE does not anticipate that those
potential revisions would have any
substantive impact on the proposed
incorporations by reference of industry
standards discussed in this notice.

Considerations for failure reporting
under § 250.803 what SPPE failure
reporting procedures must I follow?

BSEE is seeking input on clarifying
when a failure analysis is required
under § 250.803. Under what
circumstances should BSEE require
more failure analysis information? For
example, a formal root cause failure
analysis conducted by Subject Matter
Experts, or the manufacturer? Should
BSEE limit the formal failure analysis to
cases where SPPE are returned to shore
for remedial action to address the cause
of the failure?

Extension of Compliance for Pressure
Safety Valve (PSV) Testing Under
§250.880 Production Safety System
Testing

BSEE also considered revising the
requirements regarding PSV testing in
§ 250.880(c)(2)(i). This existing
provision requires operators to test PSVs
annually and that the main valve piston
must be lifted during this test. The main
valve piston is a critical component of
the PSV, and this approach will verify
it will actually vent when needed. BSEE
recognizes that this is a change to the
approach used for testing prior to the
2016 rule and that some operators
needed time develop new testing
procedures. In some cases, operators
may need to modify existing equipment
or fabricate new equipment to fully
comply. BSEE granted departures to this
provision, giving operators who
requested a departure under § 250.142,
until November 7, 2018 to comply with
this requirement. BSEE expects that
operators will be able to comply by that
date and a revision to this requirement
is not needed; nevertheless BSEE is
considering whether it is appropriate to
provide additional time to perform the
first required test on those PSVs where
it is not possible to lift the piston during
the test. BSEE would potentially
consider an additional 1 to 2 years
beyond the effective of this rulemaking
for BSEE seeks comments on this issue,
including comments on an appropriate
time period for the delay.
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Potential Revisions Based on the
Investigation of the Explosion and
Fatality on West Delta Block 105
Platform E

In 2016, BSEE issued a panel report
entitled Investigation of November 20,
2014, Explosion and Fatality, Lease
0OCS—-00842, West Delta Block 105
Platform E. The incident involved an
explosion inside the electrostatic heater
treater located on the platform while the
contract cleaning crew personnel were
engaged in activities related to cleaning
the vessel. The report and
corresponding memorandum, can be
found at https://www.bsee.gov/wd-105-
e-panel-report. We are seeking
comments on the possibility of revising
BSEE’s regulations to address the
recommendations in this report,
including information on timing, costs,
and other considerations. BSEE will
consider relevant comments in
developing any proposed rulemaking
addressing the following topics from the
report:

Safety Device To De-Energize
Electrostatic Heater Treater

Should BSEE consider requiring
facilities to have a safety device able to
detect a drop in the level of the
coalescing section of electrostatic
treaters and have the associated
function of tripping the power to the
transformer and/or grid if the level
drops too low? How are the associated
risks for similar equipment managed?

Safe Cleaning Procedures for Tanks and
Vessels

Do the existing BSEE regulations and
standards provide adequate guidance
regarding safety when performing
cleaning activities on tanks or vessels
that contain, or previously contained,
petroleum or petroleum-related
products? If not, what revisions to
BSEE’s regulations or incorporated
standards are needed?

Implementation of This Rulemaking

BSEE seeks comments on potential
obstacles for implementing the
requirements in this NPRM; including
the feasibility of implementation and
any hardships operators may encounter
during implementation.

Procedural Matters

Regulatory Planning and Review (E.O.
12866, E.O. 13563, E.O. 13771)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs within OMB will review all
significant rules. The Office of
Information and Regulatory Affairs has
determined that this proposed rule is

neither economically significant nor
significant because it would raise novel
legal or policy issues. After reviewing
the requirements of this proposed rule,
BSEE has determined that it will not
have an annual effect on the economy
of $100 million or more nor adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, public health or
safety, the environment, or state, local,
or tribal governments or communities.

Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the Nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The E.O.
directs agencies to consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public where these
approaches are relevant, feasible, and
consistent with regulatory objectives.
E.O. 13563 emphasizes further that
regulations must be based on the best
available science and that the
rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements.

Executive Order 13771 requires
Federal agencies to take proactive
measures to reduce the costs associated
with complying with Federal
regulations. Consistent with E.O. 13771
BSEE has evaluated this rulemaking
based on the requirements of E.O.
13771. This proposed rule is expected to
be an E.O. 13771 deregulatory action.
Details on the estimated cost savings of
this proposed rule can be found in the
rule’s economic analysis. While this
rulemaking is not a significant
regulatory action under E.O. 12866, the
regulatory clarifications, reduction in
paperwork burdens, adoption of
industry standards, migration to
performance standards for select
provisions and additional time for
operators to meet the production
equipment requirements constitutes an
E.O. 13771 deregulatory action. BSEE
also finds the reduction in regulated
entity compliance burden does not
increase the safety or environmental risk
for offshore production operations.

This rule primarily proposes to revise
sections of 30 CFR part 250 subpart
H—Oil and Gas Production Safety
Systems. BSEE has reassessed a number
of the provisions in the original (1014—
AA10) rulemaking and determined that
some provisions should be written as
performance standards rather than
prescriptive requirements. Other

proposed revisions reduce or eliminate
parts of the paperwork burden of the
original rulemaking, while providing
the same level of safety and
environmental protection. BSEE has
reexamined the economic analysis for
the 2016 1014—AA10 final rule and now
believes that it may have
underestimated compliance costs. BSEE
is therefore revising some of the
compliance cost assumptions in that
analysis for this rulemaking. The
underestimate of compliance costs in
the 1014-AA10 analysis is primarily
related to (1) the burden for obtaining
PE review and stamping of all drawings
on a facility if any production
equipment modifications are proposed
and (2) duplicative independent third
party equipment certifications that
would no longer be required under this
proposal. BSEE underestimated both the
cost and number of PE reviews required
under § 250.842. The cost of
independent 3rd party testing and
certifications required under the

§ 250.802 paragraph (c)(1) was also
underestimated by BSEE.

BSEE expects this proposed rule to
reduce the regulatory burden on
industry. Regulatory compliance cost
savings are a result of changes in the
proposed rule that reduce burden hours,
PE stamping for production safety
system components and independent
third party equipment certifications.
BSEE estimates this rulemaking, if
adopted, would reduce industry
compliance burdens by $33 million
annually. Over 10 years BSEE estimates
the reduced compliance burdens and
cost savings to be $281 million
discounted at 3 percent or $228 million
discounted at 7 percent. As discussed in
the initial Regulatory Impact Analysis
(RIA) the proposed amendments would
not negatively impact worker safety or
the environment.

The cost savings for revised
provisions on PE stamping of
production safety system modification
documents (§ 250.842) is the single
largest single cost savings provision in
this proposed rule. The additional PE
certifications and stamping will no
longer be required for all production
safety system documents in an
application, only the documents for
those components being modified. BSEE
estimates the net regulatory cost savings
will be $23.1 million in the first year
(2018) and $162.0 million over 10 years
discounted at 7 percent. The other
provision providing substantial
regulatory relief is the proposed
elimination of the third-party reviews
and certifications for select SPEE.
Compliance with the various required
standards (including API Spec Q1,
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ANSI/API Spec. 14A, ANSI/API RP 14B,
ANSI/API Spec. 6A, and API Spec.
6AV1) ensures that each device will
function in the conditions for which it

was designed. The table below
summarizes BSEE’s estimate 10-year the
compliance cost savings. Additional
information on the compliance costs,

savings and benefits can be found in the
initial RIA posted in the docket.

TOTAL ESTIMATED COST SAVINGS ASSOCIATED WITH AMENDMENTS TO SUBPART H

[2016 $]

Undiscounted

Discounted
at 7%

Discounted
at 3%

Total
Annualized

$332,630,000
33,263,000

$281,021,257
32,944,264

$228,268,048
32,500,235

BSEE has developed this final rule
consistent with the requirements of E.O.
12866, E.O. 13563, and E.O. 13771. This
proposed rule revises various provisions
in the current regulations with
performance-based provisions based
upon the best reasonably obtainable
safety, technical, economic, and other
information. BSEE has provided
industry flexibility to meet the safety or
equipment standards rather than
specifying the compliance method when
practical. Based on a consideration of
the qualitative and quantitative safety
and environmental factors related to the
proposed rule, BSEE’s assessment is that
its promulgation is consistent with the
requirements of the applicable E.O.s and
the OCSLA and that this rulemaking
would impose the least burden on
industry and provide the public a net
benefit.

Small Business Regulatory Enforcement
Fairness Act and Regulatory Flexibility
Act

The proposed rule is not a major rule
under the Small Business Regulatory
Enforcement Fairness Act (5 U.S.C. 801
et seq.). This proposed rule:

a. Would not have an annual effect on
the economy of $100 million or more.
This proposed rule would revise the
requirements for oil and gas production
safety systems. The changes would not
have any negative impact on the
economy or any economic sector,
productivity, jobs, the environment, or
other units of government. Most of the
new requirements are related to
inspection, testing, and paperwork
requirements, and would not add
significant time to development and
production processes.

b. Would not cause a major increase
in costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Would not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

The requirements will apply to all
entities operating on the OCS.

The Regulatory Flexibility Act, 5
U.S.C. 601-612, requires agencies to
analyze the economic impact of
proposed regulations when a significant
economic impact on a substantial
number of small entities is likely and to
consider regulatory alternatives that will
achieve the agency’s goals while
minimizing the burden on small
entities. The Initial Regulatory
Flexibility Analysis (IRFA), which
assesses the impact of this proposed
rule on small entities, can be found in
the Regulatory Impact Analysis within
the rulemaking docket.

As defined by the Small Business
Administration (SBA), a small entity is
one that is “independently owned and
operated and which is not dominant in
its field of operation.” What
characterizes a small business varies
from industry to industry in order to
properly reflect industry size
differences. This proposed rule would
affect lease operators that are
conducting OCS drilling or well
operations. BSEE’s analysis shows this
could include about 69 companies with
active operations. Of the 69 companies,
21 (30 percent) are large and 48 (70
percent) are small. Entities that would
operate under this proposed rule
primarily fall under the SBA’s North
American Industry Classification
System (NAICS) codes 211111 (Crude
Petroleum and Natural Gas Extraction).
For the NAICS code 211111, a small
company has fewer than 1,251
employees.

BSEE considers that a rule will have
an impact on a ‘“‘substantial number of
small entities” when the total number of
small entities impacted by the rule is
equal to or exceeds 10 percent of the
relevant universe of small entities in a
given industry. BSEE’s analysis shows
that there are 48 small companies with
active operations on the OCS. All of the
operating businesses meeting the SBA
classification are potentially impacted;
therefore BSEE expects that the

proposed rule would affect a substantial
number of small entities.

This proposed rule is a deregulatory
action and BSEE has estimated the
overall associated costs savings. BSEE
has estimated the annualized cost
savings and allocated those savings to
small or large entities based on the
number of active or idle OCS
production facilities. Using the share of
small and large companies’ production
facilities, we estimate that small
companies would realize 87 percent of
the cost savings from this rulemaking
and large companies 13 percent. Small
companies operate ~90 percent of the
shallow water facilities and are
expected to realize most of the benefits
in this rulemaking due to the greater
number of facilities operated.
Additional information can be found in
the IRFA in the rulemaking docket.

Unfunded Mandates Reform Act of 1995

This proposed rule would not impose
an unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
proposed rule would not have a
significant or unique effect on State,
local, or tribal governments or the
private sector. A statement containing
the information required by Unfunded
Mandates Reform Act (2 U.S.C. 1531 et
seq.) is not required.

Takings Implication Assessment (E.O.
12630)

Under the criteria in E.O. 12630, this
proposed rule does not have significant
takings implications. The proposed rule
is not a governmental action capable of
interference with constitutionally
protected property rights. A Takings
Implications Assessment is not
required.

Federalism (E.O. 13132)

Under the criteria in E.O. 13132, this
proposed rule does not have federalism
implications. This proposed rule would
not substantially and directly affect the
relationship between the Federal and
State governments. To the extent that
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State and local governments have a role
in OCS activities, this proposed rule
would not affect that role. A Federalism
Assessment is not required.

The BSEE has the authority to
regulate offshore oil and gas production.
State governments do not have authority
over offshore production on the OCS.
None of the changes in this proposed
rule would affect areas that are under
the jurisdiction of the States. It would
not change the way that the States and
the Federal government interact, or the
way that States interact with private
companies.

Civil Justice Reform (E.O. 12988)

This rule complies with the
requirements of E.O. 12988.
Specifically, this rule:

(a) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors, ambiguity,
and be written to minimize litigation;
and

(b) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

Consultation With Indian Tribes (E.O.
13175)

Under the criteria in E.O. 13175 and
the DOI Tribal Consultation Policy, we
have evaluated this proposed rule and
determined that it would have no
substantial, direct effects on federally
recognized Indian tribes.

Paperwork Reduction Act (PRA) of 1995

This proposed rule contains a
collection of information that will be
submitted to the OMB for review and
approval under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). As part of our continuing effort
to reduce paperwork and respondent
burdens, BSEE invites the public and
other Federal agencies to comment on
any aspect of the proposed reporting
and recordkeeping burden. If you wish
to comment on the information
collection (IC) aspects of this proposed
rule, you may send your comments
directly to OMB and send a copy of your
comments to BSEE’s Regulations and
Standards Branch (see the ADDRESSES
section of this proposed rule). Please
reference; 30 CFR part 250, subpart H,
Oil and Gas Production Safety Systems
Revisions, 1014-0003, in your
comments. BSEE specifically requests
comments concerning: the need for the
information, its practical utility, the
accuracy of the agency’s burden
estimate, and ways to minimize the
burden. You may obtain a copy of the
supporting statement for the collection
of information by contacting the

Bureau’s Information Collection
Clearance Officer at (703) 787—1607. To
see a copy of the entire IC Review
submitted to OMB, go to http://
www.reginfo.gov (select Information
Collection Review, Currently Under
Review).

The PRA provides that an agency may
not conduct or sponsor, and a person is
not required to respond to, a collection
of information unless it displays a
currently valid OMB control number.
OMB is required to make a decision
concerning the collection of information
contained in these proposed regulations
30 to 60 days after publication of this
document in the Federal Register.
Therefore, a comment to OMB is best
assured of having its full effect if OMB
receives it by January 29, 2018. This
does not affect the deadline for the
public to comment to BSEE on the
proposed regulations.

The title of the collection of
information for this rule is 30 CFR part
250, subpart H, Oil and Gas Production
Safety Systems Revisions (Proposed
Rulemaking). The proposed regulations
concern oil and gas production
requirements, and the information is
used in our efforts to protect life and the
environment, conserve natural
resources, and prevent waste.

Potential respondents comprise
Federal OCS oil, gas, and Sulphur
operators and lessees. The frequency of
response varies depending upon the
requirement. Responses to this
collection of information are mandatory,
or are required to obtain or retain a
benefit; they are also submitted on
occasion, annually, and as a result of
situations encountered depending upon
the requirement. The IC does not
include questions of a sensitive nature.
The BSEE will protect proprietary
information according to the FOIA (5
U.S.C. 552) and its implementing
regulations (43 CFR part 2), 30 CFR part
252, OCS Oil and Gas Information
Program, and 30 CFR 250.197, Data and
Information to be made available to the
public or for limited inspection.

Proposed changes to the information
collection due to this rulemaking are as
follows:

e §250.802(c)(1) is being eliminated
and would cause a reduction in non-
hour costs burdens by —$550,000.

e §250.842(c) is being eliminated and
would cause a reduction in hour burden
by —192 hours.

e During the 1014—AA10 rulemaking
(original Subpart H rewrite), BSEE
inadvertently omitted costs for
Professional Engineers required to
stamp documents in § 250.842. This
revision to the collection requests
approval of an additional $23,470,000

non-hour costs (PE Costs). We are
adding this category of costs in this
rulemaking but note that this
rulemaking reduces the amount of
information a PE must stamp from the
2016 rule.

Current subpart H regulations have
95,997 hours and $5,582,481 non-hour
cost burdens (cost recovery fees)
approved by OMB. Due to this
rulemaking, the revisions to the
collection would result in a total of
95,805 hours and $28,502,481 non-hour
cost burdens.

Once this rule becomes effective, the
changes in hour burdens and non-hour
cost burdens will be adjusted in the
current OMB approved collection
(1014—-0003).

National Environmental Policy Act of
1969

BSEE has prepared a draft
environmental assessment (EA) to
determine whether this proposed rule
would have a significant impact on the
quality of the human environment
under the National Environmental
Policy Act of 1969 (NEPA) (42 U.S.C.
4321 et seq.). If the final EA supports
the issuance of a Finding of No
Significant Impact (FONSI) for the rule,
the preparation of an environmental
impact statement pursuant to the NEPA
would not be required.

The draft EA was placed in the file for
BSEE’s Administrative Record for the
rule at the address specified in the
ADDRESSES section. A copy of the draft
EA can be viewed at the Federal
eRulemaking Portal: https://
www.regulations.gov (use the keyword/
1D “BSEE-2017-0008").

Data Quality Act

In developing this rule we did not
conduct or use a study, experiment, or
survey requiring peer review under the
Data Quality Act (Pub. L. 106-554, app.
C §515, 114 Stat. 2763, 2763A-153—
154).

Effects on the Nation’s Energy Supply
(E.O. 13211)

This proposed rule is not a significant
energy action under the definition in
E.O. 13211. A Statement of Energy
Effects is not required.

Clarity of This Regulation (E.O. 12866)

We are required by E.O. 12866, E.O.
12988, and by the Presidential
Memorandum of June 1, 1998, to write
all rules in plain language. This means
that each rule we publish must:

(a) Be logically organized;

(b) Use the active voice to address
readers directly;
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(c) Use clear language rather than
jargon;

(d) Be divided into short sections and
sentences; and

(e) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To better help us revise the
rule, your comments should be as
specific as possible. For example, you
should tell us the numbers of the
sections or paragraphs that you find
unclear, which sections or sentences are
too long, the sections where you feel
lists or tables would be useful, etc.

Public Availability of Comments

Before including your address, phone
number, email address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Severability

If a court holds any provisions of a
subsequent final rule or their
applicability to any person or
circumstances invalid, the remainder of
the provisions and their applicability to
other people or circumstances will not

be affected.
List of Subjects in 30 CFR Part 250

Administrative practice and
procedure, Continental shelf,
Environmental impact statements,
Environmental protection, Government
contracts, Incorporation by reference,
Investigations, Oil and gas exploration,
Penalties, Pipelines, Public lands—
mineral resources, Public lands—rights-
of-way, Reporting and recordkeeping
requirements, Sulphur.

Dated: December 7, 2017.
Katharine S. MacGregor,
Deputy Assistant Secretary—Land and
Minerals Management, Exercising the
authority of the Assistant Secretary—Land
and Minerals Management U.S. Department
of the Interior.

For the reasons stated in the
preamble, the Bureau of Safety and
Environmental Enforcement (BSEE)
proposes to amend 30 CFR part 250 as
follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

m 1. The authority citation for part 250
continues to read as follows:

Authority: 30 U.S.C. 1751; 31 U.S.C. 9701;
33 U.S.C. 1321(j)(1)(C); 43 U.S.C. 1334.

m 2. Amend § 250. 198 by revising
paragraphs (g)(1),(2), and (3), (h)(1), (51),
(52), (53), (55), (56), (58), (59), (60), (61),
(62), (65), (68), (70), (71), (73), (74), and
(96) to read as follows:

§250.198 Documents incorporated by
reference.
* * * * *

* % %

(1) ANSI/ASME Boiler and Pressure
Vessel Code, Section I, Rules for
Construction of Power Boilers;
including Appendices, 2017 Edition;
and July 2017 Addenda, and all Section
I Interpretations Volume 55,
incorporated by reference at
§§250.851(a), and 250.1629(b).

(2) ANSI/ASME Boiler and Pressure
Vessel Code, Section IV, Rules for
Construction of Heating Boilers;
including Appendices 1, 2, 3, 5, 6, and
Non-mandatory Appendices B, C, D, E,
F,H, 1, K, L, and M, and the Guide to
Manufacturers Data Report Forms, 2017
Edition; July 2017 Addenda, and all
Section IV Interpretations Volume 55,
incorporated by reference at
§§250.851(a) and 250.1629(b).

(3) ANSI/ASME Boiler and Pressure
Vessel Code, Section VIII, Rules for
Construction of Pressure Vessels;
Divisions 1 and 2, 2017 Edition; July
2017 Addenda, Divisions 1, 2, and 3 and
all Section VIII Interpretations Volumes
54 and 55, incorporated by reference at
§§250.851(a) and 250.1629(b).

* * * * *

(h) EE

(1) API 510, Pressure Vessel
Inspection Code: In-Service Inspection,
Rating, Repair, and Alteration,
Downstream Segment, Tenth Edition,
May 2014; Addendum 1, May 2017;
incorporated by reference at
§§250.851(a) and 250.1629(b);

* * * * *

(51) API STD 2RD, Dynamic Risers for
Floating Production Systems, Second
Edition, September 2013; incorporated
by reference at §§ 250.292, 250.733,
250.800(c), 250.901(a), (d), and
250.1002(b);

(52) API RP 2SK, Recommended
Practice for Design and Analysis of
Stationkeeping Systems for Floating
Structures, Third Edition, October 2005,
Addendum, May 2008, Reaffirmed June
2015; incorporated by reference at
§§250.800(c) and 250.901(a) and (d);

(53) API RP 2SM, Recommended
Practice for Design, Manufacture,
Installation, and Maintenance of
Synthetic Fiber Ropes for Offshore
Mooring, Second Edition, July 2014;
incorporated by reference at
§§ 250.800(c) and 250.901;

* * * * *

(55) ANSI/API RP 14B, Recommended
Practice for Design, Installation, Repair
and Operation of Subsurface Safety
Valve Systems, Sixth Edition,
September 2015; incorporated by
reference at §§ 250.802(b), 250.803(a),
250.814(d), 250.828(c), and 250.880(c);

(56) API RP 14C, Recommended
Practice for Analysis, Design,
Installation, and Testing of Safety
Systems for Offshore Production
Facilities, Eight Edition, February 2017;
incorporated by reference at
§§ 250.125(a), 250.292(j), 250.841(a),
250.842(