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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF ENERGY
10 CFR Part 611

Advanced Technology Vehicles
Manufacturer Assistance Program

AGENCY: Loan Programs Office,
Department of Energy.
ACTION: Interpretive rule.

SUMMARY: The Department of Energy
(“DOE”) is adopting an interpretive rule
to clarify its interpretation of Section
136 of the Energy Independence and
Security Act of 2007, as amended
(“EISA”) and its implementing
regulations for the Advanced
Technology Vehicle Manufacturing
Loan Program (the “ATVM Loan
Program”) authorized by Section 136.
Section 136(f), which establishes
requirements for the administrative
costs associated with loans under the
ATVM Loan Program, was implemented
by DOE pursuant to a 2008 interim final
rule governing the operation of the
ATVM Program. The implementing
regulation in part provided that the
borrower would be required to pay at
the time of the closing of the loan, an
“Administrative Fee”” equal to 10 basis
points of the principal amount of the
loan. DOE is adopting this interpretive
rule to explain its view that the
administrative costs imposed by
Congress under Section 136(f) is
separate from the cost of the outside
advisors engaged by DOE in connection
with the review and processing of their
respective loan applications, negotiation
of conditional commitments, and
closing of loans.

DATES: This interpretive rule is effective
on August 30, 2017.

FOR FURTHER INFORMATION CONTACT:
Herbert A. Glaser, Chief Counsel, Loan
Programs Office, U.S. Department of
Energy, 1000 Independence Ave. SW.,
Washington, DC 20585-0121, email:
Igprogram@hgq.doe.gov.

SUPPLEMENTARY INFORMATION:

I. Introduction and Background

II. Approval of the Office of the Secretary
I. Introduction and Background

Section 136 of EISA authorizes the
Secretary of Energy (the “Secretary”) to
issue grants and direct loans to
applicants for the costs of reequipping,
expanding, or establishing
manufacturing facilities in the United
States to produce qualified advanced
technology vehicles, or qualifying
components. Section 136 also
authorizes the Secretary to issue grants
and direct loans for the costs of
engineering integration performed in the
United States of qualifying advanced
technology vehicles and qualifying
components. DOE promulgated
regulations implementing Section 136 at
10 CFR part 611, 73 FR 66721
(November 12, 2008). The regulations
included implementation of Section
136(f), “Fees,” which specifies that
administrative costs shall be no more
than $100,000 or 10 basis points of the
loan. This statutory requirement is
implemented at 10 CFR 611.107(e),
which states that ““[t]he Borrower will
be required to pay at the time of the
closing of the loan a fee equal to 10
basis points of the principal amount of
the loan.” This payment is referred to as
the “Administrative Fee.”

Although the Administrative Fee has
been the sole fee imposed by DOE under
the ATVM Loan Program to date, DOE
does not interpret Section 136(f) as
restricting its ability to assess other fees
and charges on borrowers or other
applicants, as defined in the
implementing regulation at 10 CFR
611.2. Moreover, DOE does not interpret
Section136(f) as limiting the Secretary’s
discretion to impose on borrowers or
other applicants the cost of outside
advisors engaged by DOE in connection
with the processing and review of their
respective loan applications or the
negotiation and closing of their
respective loan commitments and
closings (collectively, “Transaction
Advisory Costs”). In the 2008
rulemaking, DOE discussed its
interpretation of Section 136(f),
explaining that DOE interprets the
statute as authorizing DOE to charge
borrowers an administrative fee and as
providing DOE with the flexibility to
choose either monetary option set forth
in the statute. DOE decided in the 2008
rulemaking that administrative costs
imposed on each borrower will be 10

basis points of the loan, to be paid by
the borrower on the closing date of the
loan. DOE based its decision on the
need for fairness among borrowers and
the belief that administrative costs for a
loan would be in excess of 10 basis
points, and by selecting 10 basis points
as the fee for all loans, DOE ensured that
borrowers of smaller loans would pay
smaller Administrative Fees. Nothing in
the rulemaking sought to define
“administrative costs,” nor did it
suggest that Section 136(f) limited
DOE’s authority to recover costs not
considered “administrative costs.” In
this regard, the preamble to the 2008
interim final rule refers to a “fee”, but
does not suggest that the fee is
exclusive. Moreover, both Section 136(f)
and the implementing regulations are
silent as to the allocation, between DOE
and applicants, of Transaction Advisory
Costs or other costs that fall outside of
the scope of administrative costs.

Generally, the costs incurred by DOE
to date to carry out the ATVM Loan
Program can be divided into two
categories: Those costs attributable
generally to the overall administration
of the ATVM Program, including payroll
and other overhead costs of the Loan
Programs Office ATVM Division, which
are incurred irrespective of the volume
or complexity of loan applications
(“Category I Costs”), and those costs
attributable directly to the review,
processing, closing and management of
specific loan transactions, including
Transaction Advisory Costs (“Category
IT Costs”). Transaction Advisory Costs
and other Category II Costs vary
significantly in relation to the maturity
and organization of the applicant and
the complexity of the proposed project,
among other factors.

In this rulemaking, DOE interprets
“administrative costs” as used in
Section 136(f) not to include Category II
Costs, including Transactional Advisory
Costs. DOE interprets Section 136(f) to
instead establish a limit on the Category
I Costs of the ATVM Loan Program that
can be recovered through the imposition
of the Administrative Fee. Allocating to
the applicant the responsibility for
Transaction Advisory Costs associated
with the applicant’s transaction is
consistent with the prevailing practices
of similar federal financing programs
and commercial lenders in similar
transactions. Accordingly, DOE does not
interpret either Section 136(f) or the
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implementing regulations to restrict
DOE'’s ability to allocate the Transaction
Advisory Costs or other Category II
Costs associated with a particular
application to the relevant applicant.

Based on its interpretation of the
statute as explained in this rule,
applicants for ATVM loans can bear all
Transaction Advisory Costs associated
with their respective applications.
Applicants would pay Transaction
Advisory Costs pursuant to direct
agreements executed by and between
the applicant and each relevant outside
transaction advisor, in a form acceptable
to DOE and each such transaction
advisor, no later than the date
determined by DOE in its discretion
with respect to such pending
application.

II. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this interpretive rule.

List of Subjects in 10 CFR Part 611
Administrative practice and
procedure, Loan programs—energy,
Reporting and recordkeeping
requirements.
Issued in Washington, DC, on August 24,
2017.
John Sneed,
Executive Director, Loan Programs Office.
[FR Doc. 2017-18400 Filed 8—29-17; 8:45 am]
BILLING CODE 6450-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1026

Truth in Lending (Regulation Z) Annual
Threshold Adjustments (Credit Cards,
HOEPA, and ATR/QM)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule; official
interpretation.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is issuing
this final rule amending the official
interpretations for Regulation Z, which
implements the Truth in Lending Act
(TILA). The Bureau is required to
calculate annually the dollar amounts
for several provisions in Regulation Z;
this final rule revises, as applicable, the
dollar amounts for provisions
implementing TILA and amendments to
TILA, including under the Credit Card
Accountability Responsibility and
Disclosure Act of 2009 (CARD Act), the
Home Ownership and Equity Protection
Act of 1994 (HOEPA), and the Dodd-

Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act). The
Bureau is adjusting these amounts,
where appropriate, based on the annual
percentage change reflected in the
Consumer Price Index (CPI) in effect on
June 1, 2017.

DATES: This final rule is effective
January 1, 2018.

FOR FURTHER INFORMATION CONTACT:
Jaclyn Maier, Counsel, Office of
Regulations, Consumer Financial
Protection Bureau, 1700 G Street NW.,
Washington, DC 20552 at (202) 435—
7700.

SUPPLEMENTARY INFORMATION: The
Bureau is amending the official
interpretations for Regulation Z, which
implements TILA, to update the dollar
amounts of various thresholds that are
adjusted annually based on the annual
percentage change in the CPI as
published by the Bureau of Labor
Statistics (BLS). Specifically, for open-
end consumer credit plans under TILA,
the threshold that triggers requirements
to disclose minimum interest charges
will remain unchanged at $1.00 in 2018.
For open-end consumer credit plans
under the CARD Act amendments to
TILA, the adjusted dollar amount for the
safe harbor for a first violation penalty
fee will remain unchanged at $27 in
2018 and the adjusted dollar amount for
the safe harbor for a subsequent
violation penalty fee will remain
unchanged at $38 in 2018. For HOEPA
loans, the adjusted total loan amount
threshold for high-cost mortgages in
2018 will be $21,032. The adjusted
points and fees dollar trigger for high-
cost mortgages in 2018 will be $1,052.
For the general rule to determine
consumers’ ability to repay mortgage
loans, the maximum thresholds for total
points and fees for qualified mortgages
in 2018 will be 3 percent of the total
loan amount for a loan greater than or
equal to $105,158; $3,155 for a loan
amount greater than or equal to $63,095
but less than $105,158; 5 percent of the
total loan amount for a loan greater than
or equal to $21,032 but less than
$63,095; $1,052 for a loan amount
greater than or equal to $13,145 but less
than $21,032; and 8 percent of the total
loan amount for a loan amount less than
$13,145.

I. Background
A. Credit Card Annual Adjustments

Minimum Interest Charge Disclosure
Thresholds

Sections 1026.6(b)(2)(iii) and
1026.60(b)(3) of the Bureau’s Regulation
Z implement sections 127(a)(3) and
127(c)(1)(A)(@ii)(II) of TILA. Sections

1026.6(b)(2)(iii) and 1026.60(b)(3)
require the disclosure of any minimum
interest charge exceeding $1.00 that
could be imposed during a billing cycle
and provide that, for open-end
consumer credit plans, the minimum
interest charge thresholds will be re-
calculated annually using the CPI that
was in effect on the preceding June 1;
the Bureau uses the Consumer Price
Index for Urban Wage Earners and
Clerical Workers (CPI-W) for this
adjustment. When the cumulative
change in the adjusted minimum value
derived from applying the annual CPI-
W level to the current amounts in

§§ 1026.6(b)(2)(iii) and 1026.60(b)(3) has
risen by a whole dollar, the minimum
interest charge amounts set forth in the
regulation will be increased by $1.00.
The BLS publishes consumer-based
indices monthly but does not report a
CPI change on June 1; adjustments are
reported in the middle of the month.
This adjustment analysis is based on the
CPI-W index in effect on June 1, 2017,
which was reported by BLS on May 12,
2017, and reflects the percentage change
from April 2016 to April 2017. The CPI-
W is a subset of the Consumer Price
Index for All Urban Consumers (CPI-U)
index and represents approximately 28
percent of the U.S. population. The
adjustment analysis accounts for a 2.1
percent increase in the CPI-W from
April 2016 to April 2017. This increase
in the CPI-W when applied to the
current amounts in §§ 1026.6(b)(2)(iii)
and 1026.60(b)(3) did not trigger an
increase in the minimum interest charge
threshold of at least $1.00, and the
Bureau is therefore not amending

§§ 1026.6(b)(2)(iii) and 1026.60(b)(3).

Safe Harbor Penalty Fees

Section 1026.52(b)(1)(ii)(A) and (B) of
the Bureau’s Regulation Z implements
section 149(e) of TILA, established by
the CARD Act." Section
1026.52(b)(1)(ii)(D) provides that the
safe harbor provision, which establishes
the permissible penalty fee thresholds
in §1026.52(b)(1)(ii)(A) and (B), will be
re-calculated annually using the CPI
that was in effect on the preceding June
1; the Bureau uses the CPI-W for this
adjustment. The BLS publishes
consumer-based indices monthly but
does not report a CPI change on June 1;
adjustments are reported in the middle
of the month. The CPI-W is a subset of
the CPI-U index and represents
approximately 28 percent of the U.S.
population. When the cumulative
change in the adjusted value derived

1 Credit Card Accountability Responsibility and
Disclosure Act of 2009, Public Law 111-24, 123
Stat. 1734 (2009).
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from applying the annual CPI-W level
to the current amounts in
§1026.52(b)(1)(ii)(A) and (B) has risen
by a whole dollar, those amounts will be
increased by $1.00. Similarly, when the
cumulative change in the adjusted value
derived from applying the annual CPI-
W level to the current amounts in
§1026.52(b)(1)(ii)(A) and (B) has
decreased by a whole dollar, those
amounts will be decreased by $1.00. See
comment 52(b)(1)(ii)-2. The 2018
adjustment analysis is based on the CPI-
W index in effect on June 1, 2017,
which was reported by BLS on May 12,
2017, and reflects the percentage change
from April 2016 to April 2017. The 2.1
percent increase in the CPI-W from
April 2016 to April 2017 did not trigger
an increase in the first violation safe
harbor penalty fee of $27 or the
subsequent violation safe harbor penalty
fee of $38, and the Bureau is therefore
not amending § 1026.52(b)(1)(ii)(A) and
(B) for the 2018 calendar year.

B. HOEPA Annual Threshold
Adjustments

Section 1026.32(a)(1)(ii) of the
Bureau’s Regulation Z implements
section 1431 of the Dodd-Frank Act,2
which amended the HOEPA points and
fees coverage test. Under
§1026.32(a)(1)(ii)(A) and (B), when
determining whether a transaction is a
high-cost mortgage, the determination of
the applicable points and fees coverage
test is based upon whether the total loan
amount is for $20,000 or more, or for
less than $20,000. Section
1026.32(a)(1)(ii) provides that this
threshold amount be recalculated
annually using the CPI index in effect
on June 1; the Bureau uses the CPI-U for
this adjustment. The CPI-U is based on
all urban consumers and represents
approximately 88 percent of the U.S.
population. The BLS publishes
consumer-based indices monthly but
does not report a CPI change on June 1;
adjustments are reported in the middle
of each month. The 2018 adjustment is
based on the CPI-U index in effect on
June 1, which was reported by BLS on
May 12, 2017, and reflects the
percentage change from April 2016 to
April 2017. The adjustment to the
$20,000 figure being adopted here
reflects a 2.2 percent increase in the
CPI-U index for this period and is
rounded to whole dollars for ease of
compliance.

Under §1026.32(a)(1)(ii)(B) the
HOEPA points and fees dollar trigger is
$1,000. Section 1026.32(a)(1)(ii)(B)

2Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 124 Stat. 1376
(2010).

provides that this threshold amount will
be recalculated annually using the CPI
index in effect on June 1; the Bureau
uses the CPI-U for this adjustment. The
2018 adjustment is based on the CPI-U
index in effect on June 1, which was
reported by BLS on May 12, 2017, and
reflects the percentage change from
April 2016 to April 2017. The
adjustment to the $1,000 figure being
adopted here reflects a 2.2 percent
increase in the CPI-U index for this
period and is rounded to whole dollars
for ease of compliance.

C. Ability To Repay and Qualified
Mortgages Annual Threshold
Adjustments

The Bureau’s Regulation Z
implements sections 1411 and 1412 of
the Dodd-Frank Act, which generally
require creditors to make a reasonable,
good faith determination of a
consumer’s ability to repay any
consumer credit transaction secured by
a dwelling, and establishes certain
protections from liability under this
requirement for qualified mortgages.
Under §1026.43(¢e)(3)(i), a covered
transaction is not a qualified mortgage if
the transaction’s points and fees exceed:
3 Percent of the total loan amount for a
loan amount greater than or equal to
$100,000; $3,000 for a loan amount
greater than or equal to $60,000 but less
than $100,000; 5 percent of the total
loan amount for loans greater than or
equal to $20,000 but less than $60,000;
$1,000 for a loan amount greater than or
equal to $12,500 but less than $20,000;
or 8 percent of the total loan amount for
loans less than $12,500. Section
1026.43(e)(3)(ii) provides that the limits
and loan amounts in §1026.43(e)(3)(i)
are recalculated annually for inflation
using the CPI-U index in effect on June
1. The CPI-U is based on all urban
consumers and represents
approximately 88 percent of the U.S.
population. The BLS publishes
consumer-based indices monthly but
does not report a CPI change on June 1;
adjustments are reported in the middle
of each month. The 2018 adjustment is
based on the CPI-U index in effect on
June 1, which was reported by BLS on
May 12, 2017, and reflects the
percentage change from April 2016 to
April 2017. The adjustment to the 2017
figures being adopted here reflects a 2.2
percent increase in the CPI-U index for
this period and is rounded to whole
dollars for ease of compliance.

II. Adjustment and Commentary
Revision

A. Credit Card Annual Adjustments

Minimum Interest Charge Disclosure
Thresholds—§§ 1026.6(b)(2)(iii) and
1026.60(b)(3)

The minimum interest charge
amounts for §§ 1026.6(b)(2)(iii) and
1026.60(b)(3) will remain unchanged at
$1.00 for the year 2018. Accordingly,
the Bureau is not amending these
sections of Regulation Z.

Safe Harbor Penalty Fees—
§1026.52(b)(1)(ii)(A) and (B)

The safe harbor penalty fee amounts
remain unchanged at $27 for
§1026.52(b)(1)(ii)(A) (first violation safe
harbor penalty fee) and $38 for
§1026.52(b)(1)(ii)(B) (subsequent
violation safe harbor penalty fee) for the
year 2018. Accordingly, the Bureau is
not amending these sections of
Regulation Z. The Bureau is amending
comment 52(b)(1)(ii)-2.i to preserve a
list of the historical thresholds for this
provision.

B. HOEPA Annual Threshold
Adjustment—Comments 32(a)(1)(ii)-1
and -3

Effective January 1, 2018, for purposes
of determining under § 1026.32(a)(1)(ii)
the points and fees coverage test under
HOEPA to which a transaction is
subject, the total loan amount threshold
is $21,032, and the adjusted points and
fees dollar trigger under
§1026.32(a)(1)(ii)(B) is $1,052. When
the total loan amount for a transaction
is $21,032 or more, and the points and
fees amount exceeds 5 percent of the
total loan amount, the transaction is a
high-cost mortgage. When the total loan
amount for a transaction is less than
$21,032, and the points and fees amount
exceeds the lesser of the adjusted points
and fees dollar trigger of $1,052 or 8
percent of the total loan amount, the
transaction is a high-cost mortgage. The
Bureau is amending comments
32(a)(1)(ii)-1 and —3, which list the
adjustments for each year, to reflect for
2018 the new loan amount dollar
threshold and the new points and fees
dollar trigger, respectively.

C. Ability To Repay and Qualified
Mortgages Annual Threshold
Adjustments

Effective January 1, 2018, for purposes
of determining whether a covered
transaction is a qualified mortgage
under § 1026.43(e), a covered
transaction is not a qualified mortgage
if, pursuant to § 1026.43(e)(3), the
transaction’s total points and fees
exceed 3 percent of the total loan
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amount for a loan amount greater than
or equal to $105,158; $3,155 for a loan
amount greater than or equal to $63,095
but less than $105,158; 5 percent of the
total loan amount for loans greater than
or equal to $21,032 but less than
$63,095; $1,052 for a loan amount
greater than or equal to $13,145 but less
than $21,032; or 8 percent of the total
loan amount for loans less than $13,145.
The Bureau is amending comment
43(e)(3)(ii)—1, which lists the
adjustments for each year, to reflect the
new dollar threshold amounts for 2018.

IIL. Procedural Requirements

A. Administrative Procedure Act

Under the Administrative Procedure
Act, notice and opportunity for public
comment are not required if the Bureau
finds that notice and public comment
are impracticable, unnecessary, or
contrary to the public interest. 5 U.S.C.
553(b)(B). Pursuant to this final rule, in
Regulation Z, comments 32(a)(1)(ii)-1.iv
and -3.iv, 43(e)(3)(ii)-1.iv, and
52(b)(1)(ii)-2.i.E in supplement I are
added to update the exemption
thresholds. The amendments in this
final rule are technical and non-
discretionary, as they merely apply the
method previously established in
Regulation Z for determining
adjustments to the thresholds. For these
reasons, the Bureau has determined that
publishing a notice of proposed
rulemaking and providing opportunity
for public comment are unnecessary.
The amendments therefore are adopted
in final form.

B. Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the Regulatory
Flexibility Act does not require an
initial or final regulatory flexibility
analysis. 5 U.S.C. 603(a), 604(a).

C. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR part 1320), the Bureau reviewed
this final rule. No collections of
information pursuant to the Paperwork
Reduction Act are contained in the final
rule.

List of Subjects in 12 CFR Part 1026

Advertising, Consumer protection,
Credit, Credit unions, Mortgages,
National banks, Reporting and
recordkeeping requirements, Savings
associations, Truth in lending.

Authority and Issuance

For the reasons set forth in the
preamble, the Bureau amends
Regulation Z, 12 CFR part 1026, as set
forth below:

PART 1026—TRUTH IN LENDING
(REGULATION 2)

m 1. The authority citation for part 1026
continues to read as follows:

Authority: 12 U.S.C. 2601, 2603-2605,
2607, 2609, 2617, 3353, 5511, 5512, 5532,
5581; 15 U.S.C. 1601 et seq.

m 2. In Supplement I to part 1026—
Official Interpretations:

m a. Under Section 1026.32—
Requirements for High-Cost Mortgages,
under 32(a) Coverage, under Paragraph
32(a)(1)(ii), paragraphs 1.iv and 3.iv are
added.

m b. Under Section 1026.43—Minimum
Standards for Transactions Secured by
a Dwelling, under 43(e) Qualified
mortgages, under Paragraph 43(e)(3)(ii),
paragraph 1.iv is added.

m c. Under Section 1026.52—
Limitations on Fees, under 52(b)
Limitations on Penalty Fees, under
52(b)(1)(ii) Safe harbors, paragraph 2.i.E
is added.

The additions read as follows:

Supplement I to Part 1026—Official
Interpretations

* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

* * * * *

Section 1026.32—Requirements for
Certain Closed-End Home Mortgages

32(a) Coverage
* * * * *

Paragraph 32(a)(1)(ii).

1. * *x %

iv. For 2018, $1,052, reflecting a 2.2
percent increase in the CPI-U from June
2016 to June 2017, rounded to the
nearest whole dollar.

* * * * *

3***

iv. For 2018, $21,032, reflecting a 2.2
percent increase in the CPI-U from June
2016 to June 2017, rounded to the

nearest whole dollar.
* * * * *

Section 1026.43—Minimum Standards
for Transactions Secured by a Dwelling
* * * * *

43(e) Qualified mortgages.
* * * * *

Paragraph 43(e)(3)(ii).

1. I

iv. For 2018, reflecting a 2.2 percent
increase in the CPI-U that was reported
on the preceding June 1, a covered
transaction is not a qualified mortgage
unless the transaction’s total points and
fees do not exceed:

A. For a loan amount greater than or
equal to $105,158: 3 percent of the total
loan amount;

B. For a loan amount greater than or
equal to $63,095 but less than $105,158:
$3,155;

C. For a loan amount greater than or
equal to $21,032 but less than $63,095:
5 percent of the total loan amount;

D. For a loan amount greater than or
equal to $13,145 but less than $21,032:
$1,052;

E. For a loan amount less than
$13,145: 8 percent of the total loan

amount.
* * * * *

Subpart G—Special Rules Applicable
to Credit Card Accounts and Open-End
Credit Offered to College Students

* * * * *

Section 1026.52—Limitations on Fees

* * * * *

52(b) Limitations on Penalty Fees

52(b)(1)(ii) Safe harbors

2. L
i. * *x %

E. Card issuers were permitted to
impose a fee for violating the terms of
an agreement if the fee did not exceed
$27 under §1026.52(b)(1)(ii)(A) and $38
under § 1026.52(b)(1)(ii)(B), through
December 31, 2017.

* * * * *

Dated: July 25, 2017.
Richard Cordray,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 2017-18003 Filed 8-29-17; 8:45 am]|
BILLING CODE 4810-AM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2017-0503; Product
Identifier 2017-NM-032-AD; Amendment
39-19009; AD 2017-17-19]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all The
Boeing Company Model DC-9-81 (MD—



Federal Register/Vol. 82, No. 167/ Wednesday, August 30, 2017 /Rules and Regulations

41161

81), DC-9-82 (MD-82), DC—-9-83 (MD—
83), and DC-9-87 (MD-87) airplanes,
and Model MD-88 airplanes. This AD
was prompted by reports of cracking of
various structures in the bulkhead. This
AD requires an inspection for cracking
in these structures, and corrective
actions if necessary. We are issuing this
AD to address the unsafe condition on
these products.

DATES: This AD is effective October 4,
2017.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 4, 2017.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; Internet
https://www.myboeingfleet.com. You
may view this service information at the
FAA, Transport Standards Branch, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.
It is also available on the Internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2017—-
0509.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0503; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this final rule, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
George Garrido, Aerospace Engineer,
Airframe Section, FAA, Los Angeles
ACO Branch, 3960 Paramount
Boulevard, Lakewood, CA 90712—-4137;
phone: 562—-627-5232; fax: 562—-627—
5210; email: george.garrido@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would

apply to all The Boeing Company Model
DC-9-81 (MD-81), DC-9-82 (MD-82),
DC-9-83 (MD-83), and DC-9-87 (MD—
87) airplanes, and Model MD-88
airplanes. The NPRM published in the
Federal Register on June 2, 2017 (82 FR
25547). The NPRM was prompted by
reports of cracking of various structures
in the bulkhead. The NPRM proposed to
require an inspection for cracking in
these structures, and corrective actions
if necessary. We are issuing this AD to
detect and correct cracking at the cant
station 1463 bulkhead and cant station
1254 bulkhead, which could result in
reduced structural integrity of the
airplane.

Comments

We gave the public the opportunity to
participate in developing this final rule.
The following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Support for the NPRM

Boeing stated that it appreciates the
credit for actions done prior to the
effective date of the AD specified in
paragraph (i) of the proposed AD.

Request To Clarify Location of Crack
Findings

Boeing requested that we revise the
Discussion section to add the vertical
stabilizer location in the sentence ‘“The
cracks were in the upper left area of the
bulkhead, between longerons L-2 and
1-3, in the frame web, horizontal
stiffeners, lower frame cap, [vertical
stabilizer] rear spar cap, and spar cap
web.”

We partially agree with Boeing’s
request. The added wording does
accurately indicate the cracking
location. However, this description is
not repeated in this final rule.
Therefore, no change is needed in this
regard.

Requests To Revise Inspection
Locations for Affected Airplanes

Boeing and Delta Airlines (DAL)
requested that we revise paragraph (g) of
the proposed AD to include Model MD—
88 airplanes in the cant station 1463
bulkhead group instead of the cant
station 1254 bulkhead group. The
commenters explained that Model MD—
88 airplanes share the same fuselage
length (and hence, station numbers) as
Model DC-9-81, DC-9-82, and DC-9—
83 airplanes. The commenters also
request that, with the requested change
to paragraph (g) of the proposed AD, we
remove paragraph (h)(1) of the proposed
AD since there would be no need for

that exception to the service
information.

We agree with the commenters’
requests. The cant station 1463
bulkhead is correct for Model MD-88
airplanes. This group revision does not
change the overall scope of the actions
required for Model MD-88 airplanes.
We agree that the service information
exception in paragraph (h)(1) of the
proposed AD is no longer needed. We
have revised the Model MD-88
grouping in paragraph (g) of this AD,
removed paragraph (h)(1) of the
proposed AD, and redesignated
paragraph (h)(2) of the proposed AD as
paragraph (h) in this AD.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule with the changes described
previously and minor editorial changes.
We have determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Alert Service
Bulletin MD80-53A316, dated
December 15, 2016. The service
information describes procedures for a
detailed inspection on the left and right
sides of the forward and aft surfaces of
cant station 1463 bulkhead and cant
station 1254 bulkhead for cracking in
the upper caps, upper cap doublers,
bulkhead webs and doublers, stiffeners,
lower caps, and vertical stabilizer rear
spar caps and webs, between longerons
L—11L through L—-11R, and corrective
actions. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Costs of Compliance

We estimate that this AD will affect
361 airplanes of U.S. registry. We
estimate the following costs to comply
with this AD:
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Action Labor cost Parts cost %?g’éﬁ;r Cg;tecr):téi.ss.
INSpection ........ccceceveeeeeeneennen. 3 work-hours x $85 per hour = $255 .........ccccevevieecieeceeenen. $0 $255 $92,055

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes to the Director of the System
Oversight Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2017-17-19 The Boeing Company:
Amendment 39—-19009; Docket No.
FAA-2017-0503; Product Identifier
2017-NM-032-AD.

(a) Effective Date
This AD is effective October 4, 2017.

(b) Affected ADs

None.
(c) Applicability

This AD applies to all The Boeing
Company Model DC-9-81 (MD-81), DC-9-
82 (MD-82), DC-9-83 (MD-83), and DC-9—
87 (MD-87) airplanes, and Model MD-88
airplanes, certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 53; Fuselage.

(e) Unsafe Condition

This AD was prompted by reports of
cracking of various structures at the cant
station 1463 bulkhead and at the cant station
1254 bulkhead. We are issuing this AD to
detect and correct cracking at the cant station
1463 bulkhead and cant station 1254
bulkhead, which could result in reduced
structural integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection and Corrective Action

Within 700 flight cycles or 6 months after
the effective date of this AD, whichever
occurs first, do a detailed inspection for
cracking on the left and right sides of the
forward and aft surfaces of the cant station
1463 bulkhead (for Model DC-9-81 (MD-81),
DC-9-82 (MD-82), and DC-9-83 (MD-83)
airplanes, and Model MD-88 airplanes) and
cant station 1254 bulkhead (for Model DC—
9-87 (MD-87) airplanes); and do all
applicable corrective actions; in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin MD80-53A316,
dated December 15, 2016, except as required
in paragraph (h) of this AD. Do all applicable
corrective actions before further flight.

(h) Exception to Service Information

Where Boeing Alert Service Bulletin
MD80-53A316, dated December 15, 2016,
specifies to contact Boeing for appropriate
action and specifies that action as “RC”
(Required for Compliance): Before further
flight, repair the cracking using a method
approved in accordance with the procedures
specified in paragraph (k) of this AD.

(i) Credit for Previous Actions

This paragraph provides credit for the
actions specified in paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD using Boeing Multi
Operator Message MOM-MOM-16—-0684—
01B, dated October 7, 2016.

(j) Special Flight Permit

Special flight permits, as described in
Section 21.197 and Section 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199), may be issued to operate the
airplane to a location where the requirements
of this AD can be accomplished, but
concurrence by the Manager, Los Angeles
ACO Branch, FAA, is required before
issuance of the special flight permit.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (1) of this
AD. Information may be emailed to: 9-ANM-
LAACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,



Federal Register/Vol. 82,

No. 167/ Wednesday, August 30, 2017 /Rules and Regulations

41163

or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO Branch, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) Except as required by paragraph (h) of
this AD: For service information that
contains steps that are labeled as Required
for Compliance (RC), the provisions of
paragraphs (k)(4)(i) and (k)(4)(ii) of this AD
apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOG, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(1) Related Information

(1) For more information about this AD,
contact George Garrido, Aerospace Engineer,
Airframe Section, FAA, Los Angeles ACO
Branch, 3960 Paramount Boulevard,
Lakewood, CA 90712-4137; phone: 562—-627—
5232; fax: 562—-627-5210; email:
george.garrido@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (m)(3) and (m)(4) of this AD.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin MD80—
53A316, dated December 15, 2016.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; Internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on August
17, 2017.
Jeffrey E. Duven,

Director, System Oversight Division, Aircraft
Certification Service.

[FR Doc. 2017-18165 Filed 8-29-17; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1308
[Docket No. CPSC-2016-0017]

Prohibition of Children’s Toys and
Child Care Articles Containing
Specified Phthalates: Determinations
Regarding Certain Plastics

AGENCY: U.S. Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: The Consumer Product Safety
Commission (Commission, or CPSC) is
issuing a final rule that determines that
certain plastics with specified additives
would not contain the specified
phthalates prohibited in children’s toys
and child care articles. Based on these
determinations, the specified plastics
with specified additives will not require
third party testing for compliance with
the mandatory prohibitions on
children’s toys and child care articles
containing phthalates.

DATES: The rule is effective on
September 29, 2017.

FOR FURTHER INFORMATION CONTACT: John
W. Boja, Lead Compliance Officer,
Regulatory Enforcement, Office of
Compliance and Field Operations,
Consumer Product Safety Commission,
4330 East West Highway Bethesda, MD
20814—4408; telephone: 301-504—7300;
email: jboja@cpsc.gov.

SUPPLEMENTARY INFORMATION:

A. Background

1. Third Party Testing and Burden
Reduction

Section 14(a) of the Consumer
Product Safety Act, (CPSA), as amended
by the Consumer Product Safety
Improvement Act of 2008 (CPSIA),
requires that manufacturers of products
subject to a consumer product safety
rule or similar rule, ban, standard, or
regulation enforced by the CPSC, must

certify that the product complies with
all applicable CPSC-enforced
requirements. 15 U.S.C. 2063(a). For
children’s products, certification must
be based on testing conducted by a
CPSC-accepted third party conformity
assessment body. Id. Public Law 112-28
(August 12, 2011) amended the CPSA
and directed the CPSC to seek comment
on “opportunities to reduce the cost of
third party testing requirements
consistent with assuring compliance
with any applicable consumer product
safety rule, ban, standard, or
regulation.” Public Law 112-28 also
authorized the Commission to issue new
or revised third party testing regulations
if the Commission determines ‘‘that
such regulations will reduce third party
testing costs consistent with assuring
compliance with the applicable
consumer product safety rules, bans,
standards, and regulations.” 15 U.S.C.
2063(d)(3)(B).

2. Prohibitions in Section 108 of the
CPSIA

Section 108(a) of the CPSIA
permanently prohibits the manufacture
for sale, offer for sale, distribution in
commerce, or importation into the
United States of any “children’s toy or
child care article” that contains
concentrations of more than 0.1 percent
of di(2-ethylhexyl) phthalate (DEHP),
dibutyl phthalate (DBP), or butyl benzyl
phthalate (BBP). 15 U.S.C. 2057c(a).
Section 108(b)(1) prohibits on an
interim basis (i.e., until the Commission
promulgates a final rule), the
manufacture for sale, offer for sale,
distribution in commerce, or
importation into the United States of
“any children’s toy that can be placed
in a child’s mouth” or ““child care
article” containing concentrations of
more than 0.1 percent of diisononyl
phthalate (DINP), diisodecyl phthalate
(DIDP), or di-n-octyl phthalate (DNOP).
15 U.S.C. 2057¢(b)(1). Children’s toys
and child care articles subject to the
content limits in section 108 of the
CPSIA require third party testing for
compliance with the phthalate content
limits before the manufacturer can issue
a Children’s Product Certificate (CPC)
and enter the children’s toys or child
care articles into commerce.

The CPSIA required the Commission
to appoint a Chronic Hazard Advisory
Panel (CHAP) to “‘study the effects on
children’s health of all phthalates and
phthalate alternatives as used in
children’s toys and child care articles.”
15 U.S.C. 2057¢(b)(2). The CHAP issued



41164

Federal Register/Vol. 82, No. 167/ Wednesday, August 30, 2017 /Rules and Regulations

its report in July 2014.1 Based on the
CHAP report, the Commission
published a notice of proposed
rulemaking (NPR),2 proposing to
permanently prohibit children’s toys
and child care articles containing
concentrations of more than 0.1 percent
of DINP, and proposing to lift the
interim statutory prohibitions with
respect to DIDP and DnOP. In addition,
the NPR proposed adding four new
phthalates, DIBP, DPENP, DHEXP, and
DCHP, to the list of phthalates that
cannot exceed 0.1 percent concentration
in accessible component parts of
children’s toys and child care articles.
The Commission has not finalized its
proposal on phthalates in children’s
toys and child care articles. As the
determinations NPR noted, the research
providing the basis for the
determinations covers the six phthalates
subject to the statutory prohibition, as
well as the additional phthalates the
Commission proposed to prohibit in
children’s toys and child care articles.
This determinations final rule lists only
the six phthalates subject to the
statutory prohibition. However, when
the Commission issues a final rule for
the specified prohibited phthalates in
children’s toys and child care articles,
the Commission will revise the list of
prohibited phthalates in children’s toys
and child care articles to reflect the
phthalates prohibited in the final rule.

B. The Proposed Rule

On August 17, 2016, the Commission
published an NPR in the Federal
Register, which proposed
determinations that polypropylene (PP),
polyethylene (PE), high-impact
polystyrene (HIPS), and acrylonitrile
butadiene styrene (ABS), with specified
additives, would not contain the
specified phthalates prohibited in
children’s toys and child care articles.
See 81 FR 54754. A determination
means that third party testing of the
specified plastics with specified
additives is not required to demonstrate
compliance with the phthalates
prohibitions on children’s toys and
child care articles. The NPR describes
the CPSC’s contracts with Toxicology
Excellence for Risk Assessment (TERA)
to conduct research on phthalates and
provide CPSC with two research reports
on phthalates that are the primary basis
for the determinations.

1 http://www.cpsc.gov/PageFiles/169902/CHAP-
REPORT-With-Appendices.pdf.

2 https://www.federalregister.gov/articles/2014/
12/30/2014-29967/prohibition-of-childrens-toys-
and-child-care-articles-containing-specified-
phthalates.

C. Comments on the NPR

CPSC received 11 comments on the
NPR. Below, we summarize the key
issues raised by the comments and
provide responses.

1. General and Technical Comments

Some commenters express support for
the proposed rule as a means to reduce
third party testing costs.

Comment 1: A commenter asserts that
the proposed rule erroneously listed a
catalyst as an additive. The commenter
notes that a catalyst is not an additive
and should not have been listed as such
in the proposed rule.

Response 1: The commenter is correct
that a catalyst is not an additive, but
rather, is used to accelerate chemical
reactions, and therefore, is not intended
to be an additive that provides a feature
(e.g., color, flame resistance) to a plastic.
However, plastic manufacturing
processes can leave small amounts of
catalyst in the resultant resin. These
unrecovered catalysts can be considered
trace materials or nonfunctional
additives. Consequently, the
Commission has changed “catalyst,”
used in the text of the proposed rule, to
“unrecovered catalyst” in the text of the
final rule, to more precisely identify any
catalysts that remain in the plastic resin
after manufacture.

Comment 2: Commenters suggest
several editorial changes to the Task 12
report and the preamble of the final
rule. The commenters suggested the
following changes, among others, to the
preamble of the rule:

e Use “propylene” instead of “PP
monomer’’;

e Use “ethylene” instead of “PE
monomer’’;

¢ Note that many additives are not
added to virgin PE, and not all additives
will be included in most plastic used by
manufacturers;

¢ No longer list benzene as a raw
material for HIPS; and

¢ No longer state that Ziegler-Natta
catalysts are not directly used in the
production of HIPS.

The commenters’ did not suggest
changes to the codified text of the rule.

Response 2: The Task 12 report is a
completed work product that TERA
produced under contract to the CPSC,
and is not subject to modification.
However, because the proposed rule
was based on information in this report,
and in the Task 11 report, we appreciate
the technical comments and corrections.
To the extent that the NPR relied on
imprecise terminology, the preamble to
the final rule uses the commenters’
suggested changes in terminology. The
Commission notes that several of the

suggested changes to the Task 12 report
have no bearing on the rule, and as
such, no changes to the preamble to the
rule are necessary.

Comment 3: A commenter suggests
that the CPSC should list all the
different types of plastics that qualify
for a determination by their Chemical
Abstracts Service Registry Number
(CASRN) because the lack of this type
of helpful guidance may lead to
uncertainty and confusion over which
plastics qualify for a determination. The
commenter adds that many plastics
have different types, not all of which
may qualify for a determination that
third party testing is not required.

Response 3: The Task 11 and Task 12
reports used both specific CASRNs and
common chemical names (e.g.,
polyethylene, polypropylene, HIPS, and
ABS). Therefore, CPSC considers that a
CASRN or a common chemical name is
acceptable for use as a plastic identifier
because the contractor’s research
indicates that none of the terms for the
plastics researched showed that these
plastics contain the specified phthalates
in concentrations greater than 0.1
percent.

Suppliers may use the common name
and not the CASRN to identify the
plastics sold to component part
manufacturers or children’s product
manufacturers. Additionally, a rule
listing only CASRNSs could be
unnecessarily restrictive, excluding
versions of the specified plastics that are
equally expected always to comply with
the phthalates content limits.
Conceivably, a plastic resin plus a
specific combination of these additives
could be assigned a unique CASRN, and
would be excluded from using the third
party testing determinations, if the
determinations were limited to a
defined set of CASRNSs.

2. Contamination Risk and Continued
Testing

Comment 4: A commenter states that
molded plastics may become
contaminated with phthalates if the
molding machine used phthalate-
containing plastics and the molds were
not cleaned before the new plastics were
introduced. The commenter provides a
theoretical example of polyvinyl
chloride (PVC) production followed by
production using one of the specified
plastics. The commenter did not
provide data regarding the possible
levels of phthalate transfer.

Another commenter states that hard
plastics are at high risk of
contamination with phthalates. The
commenter asserts that they have
measured the commenter has measured
“high” concentrations of phthalates on



Federal Register/Vol. 82,

No. 167/ Wednesday, August 30, 2017 /Rules and Regulations

41165

ABS plastic during laboratory testing.
The commenter did not provide any
data or other specific information.

Response 4: These commenters
appear to describe contamination, not
intentional use of the specified
phthalates in the plastics that are the
subject of the current determinations
proceeding. Neither commenter
provides information about
manufacturing ABS or other plastics to
contradict the findings in the Task 12
report. Thus, we are unable to evaluate
the commenters’ claim.

Comment 5: A commenter suggests
that the CPSC should conduct or
procure ‘“‘unbiased testing on the
relevant plastics” to assure that none of
the prohibited phthalates is present in
the plastics. The commenter suggests
that if CPSC does not conduct such
testing, then the current third party
testing requirements should be
maintained.

Response 5: The Commission’s
determination that the specified plastics
do not contain the specified phthalates
at concentrations above 0.1 percent is
based on data and information about
raw materials and manufacturing
processes that show that phthalates are
not used to, or not present at,
concentrations above 0.1 percent in the
finished plastic. Staff has not conducted
a study specifically to test products
made with the specified plastics for the
presence of the specified phthalates.
However, staff’s experience with testing
and screening of plastic products
supports the conclusion, based on the
raw material and manufacturing process
information that the specified plastics
do not contain the specified phthalates.

The final rule is based on information
about the use and production of
phthalates and about the production of
the specific plastics. Therefore, a testing
study is not necessary. The information
shows that phthalates are not used as
plasticizers for the specified plastics
and do not have other uses that would
result in phthalate content in the
plastics at levels exceeding the specified
limit for children’s toys and child care
articles. Thus, the final rule is not based
on manufacturers’ choices or promises
to use non-phthalate formulations, but
rather, the rule is based on technical
studies demonstrating that phthalates
have no function or value in the
specified plastics.

3. Exclude Other Materials From
Required Third Party Testing

Comment 6: A commenter states that
phthalates are incompatible with
polyolefins, and that the phthalates’ cost
will restrict their use to materials
“absolutely necessary to make certain

materials flexible when this cannot be
achieved by other means.”

Response 6: We agree that the
available information supports a
determination that the polyolefins do
not contain phthalates. The rule
specifically includes determinations for
the polyolefins, polyethylene, and
polypropylene.

Comment 7: A commenter
recommends that the Commission
include rigid vinyl in future
assessments of whether specified
plastics can be determined not to
contain the specified phthalates in
concentrations above 0.1 percent. The
commenter states that rigid vinyl
typically has a hardness of 70 or higher
as measured using the Shore D
durometer test method.

Another commenter suggests that the
final rule incorporate a provision that
plastics meeting a hardness
specification are exempt from third
party testing requirements. According to
the commenter, because rigid plastics’
hardness would be compromised by the
addition of phthalates, plastics with
Shore A hardness of 90 or greater are
unlikely to contain any prohibited
phthalate in concentrations above 0.1
percent with a high degree of assurance.

Response 7: The hardness of a plastic
is not sufficient to determine the
plastic’s compliance to the prohibitions
in section 108 of the CPSIA. The Shore
A and D hardness tests were never
intended to be used as indicators of the
presence of phthalates at low
concentrations in plastics. As noted in
Tab B of the staff’s briefing package,
otherwise rigid plastics can be
noncompliant with the 0.1 percent
content limit for the specified
phthalates. See https://www.cpsc.gov/
s3fs-public/Plastics-Determinations-
Final-Rule-August-16-2017.pdf?
wF38T29pcl.Z5IMna6tu4Yo2H
xWEZwb5.

Plasticized polyvinyl chloride (PVC)
typically contains phthalates in
concentrations up to 40 percent or more.
“Rigid” PVC has been shown to be
noncompliant to the content limit of 0.1
percent. Furthermore, PVC is often
recycled into new PVC products.
Recycling of PVC provides a path for
plasticized PVC to be used in a new
“rigid” product that is noncompliant
with the prohibitions in section 108 of
the CPSIA. The determinations in the
final rule for materials that do not, and
will not, contain the specified
phthalates at concentrations exceeding
0.1 percent are based on information
about raw materials and manufacturing
processes. Physical characteristics about
finished products are not sufficient
information to indicate that a plastic

complies with the prohibitions of

section 108 of the CPSIA.

Comment 8: Two commenters request
that the CPSC exclude other plastic
materials from required third party
testing. The commenters request that the
Commission determine that the
materials in the following list do not
contain any prohibited phthalates in
concentrations above 0.1 percent, and
thus, are not subject to third party
testing for certification purposes,
preferably by issuing a rule to that
effect. The commenters provide no
additional data to support the assertions
that the materials on the list do not
contain any prohibited phthalates:
¢ 1,3,5-trioxane, copolymer with 1,3-

dioxolane (acetal/polyoxymethylene

(POM) copolymer)

e 25-Furandione polymer with 1-
propene (maleic anhydride grafted
PP)

e 2,5-Furandione polymer with ethane
(maleic anhydride grafted PE)

¢ Acetal/polyoxymethylene (POM)
homopolymer

e Acrylic (polymethylmethacrylate and
polyacrylonitrile)

e Jonomers

e Liquid crystal polymers
(hydroxybenzoic acid copolymers)

¢ Nylon/polyamide

e Olefin thermoplastic elastomers (such

as EPDM)

Polybutene

Polybutylene terephthalate

Polycarbonate

Polyesters

Polyethylene terephthalate

Polylactic acid

Polyphenylene sulfide

Polystyrene, including crystal and

general-purpose (GPPS), medium-

impact (MIPS) and super-high-impact

(SHIPS) grades

e Polytetramethylene glycol-dimethyl
terephthalate-1,4-butanediol
copolymer (polyester elastomer)

o Silicone rubber (pure)

e Styrene-butadiene copolymers

e Styrene-butadiene-styrene rubbers
(SBS/SBR)

e Styrene-acrylonitrile copolymers
(SAN)

e Vinylidene chloride/methyl acrylate
copolymers

e CMYK Process Inks

¢ Butadiene-ethylene resins

¢ Butene-ethylene copolymers

e Ethylene copolymers

o Ethylene acrylic acid copolymers

L]

L]

L]

Ethylene-propylene copolymers
Ethylene vinyl acetate copolymers
Ethylene vinyl acetate vinyl alcohol
copolymers
e Ethylene vinyl alcohol copolymers
¢ Propylene-ethylene copolymers.
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One of these commenters specifically
requests that the Commission extend the
exclusion for high-impact polystyrene
(HIPS) to crystal and general-purpose
polystyrene (GPPS, or GPS), medium-
impact polystyrene (MIPS), and super-
high-impact polystyrene (SHIPS) grades.

Another commenter urges the CPSC to
continue to review other plastics for
exemptions from required third party
testing for phthalate content. Finally, a
commenter suggests that the
Commission allow suppliers of novel
resin and additive combinations to
warrant that the materials comply with
the requirements of the CPSIA to a high
degree of assurance. The commenter
suggests that a third party testing
exception could be granted based on
‘“demonstrated data.”

Response 8: The commenters
provided no information to support
their claim that the plastics they listed
do not contain phthalates as a part of
their manufacture or as an additive. The
Commission cannot make
determinations without such
information.

However, after submission of the NPR
to the Commission, CPSC’s contractor
completed another report (the Task 16
report), which included information
about the additional polystyrene-based
plastics, GPPS, MIPS, and SHIPS,
mentioned by the commenter. 3 The
Task 16 report contains information
regarding the potential for GPPS, MIPS,
SHIPS, and other plastics to contain any
of the specified phthalates.

Staff examined the Task 16 report and
determined that GPPS, MIPS, SHIPS,
and HIPS can be considered members of
a family of polystyrene plastics. GPPS is
the polystyrene component of HIPS,
MIPS, and SHIPS, as described in the
Task 12 and Task 16 reports. GPPS does
not involve the use of phthalates in its
manufacture, or as an additive. Because
GPPS is brittle, polybutadiene rubber is
added as a “shock absorber,” to increase
the impact resistance of the polystyrene-
butadiene mixture. In the manufacturing
of polybutadiene, Ziegler-Natta
catalysts, which can include DBP, DIBP,
and DEHP, are used, raising the
possibility that these phthalate
components of the catalysts could
remain in the processed plastics.
However, catalysts are washed from the
polybutadiene, and the remaining

3 Exposure Assessment: Potential for the Presence
of Phthalates in Specified Materials at
Concentrations Above 0.1 Percent, Task Order 16,
Contract Number CPSC-D-12-0001, August 8,
2016, Final Report. Prepared by: Toxicology
Excellence for Risk Assessment (TERA) University
of Gincinnati. Available at: https://www.cpsc.gov/
s3fs-public/
ThePotentialforPhthalatesinSelectedPlastics.pdf.

phthalate concentrations are not likely
to exceed the 0.1 percent limit.4

Medium-impact polystyrene consists
of GPPS with about two to five percent
butadiene added.> HIPS typically
contains 6 to 12 percent butadiene.® The
concentration of butadiene in SHIPS
ranges from 40 to 60 percent.” All of
these polystyrenes use the same
materials as HIPS in their manufacture
and use the same additives to achieve
desired finished component part
characteristics.

The Task 16 report largely referred to
the information about HIPS summarized
in the previous Task 12 report because
of the lack of additional references for
the specific polystyrene materials and
the similarities among the various
polystyrene materials described in the
general references. No specific reference
in the Task 16 report identified the use
of phthalates in production of GPPS,
MIPS, HIPS, or SHIPS for consumer
products. Additional research by staff
did not discover any more information,
suggesting that phthalates may be used
to produce these polystyrene-based
materials.

Because the Task 12 and 16 reports
and staff’s research show that phthalates
are not used in GPPS, MIPS, and SHIPS
(except as a catalyst to make the
butadiene component), and the final
concentration of phthalates in the
polystyrene-based materials are likely to
be well below 0.1 percent, the
Commission agrees with the commenter
that these materials can be included in
the determination, along with HIPS. The
codified text of the final rule adds
GPPS, MIPS, and SHIPS to HIPS and the
accompanying additives.

Regarding the commenter’s suggestion
to allow suppliers of novel resin and
additive combinations to warrant that
the materials comply with the
requirements of the CPSIA, section 14 of
the CPSA does not allow warrants to
substitute for required third party
testing. The Commission could consider
determinations regarding third party
testing requirements for new plastics or
other materials in the future, if
sufficient data and other information
show that third party testing is not

4Borealis, A.G. 2014. Polypropylene Products:
Borealis’ Position on Phthalates in PP Catalysts.
Vienna, Austria. Available at: http://
www.borealisgroup.com/Global/Company/
Sustainability/polypropylene-products.pdf.

5 Sastri, Vinny R., (2013). Plastics in Medical
Devices: Properties, Requirements, and
Applications. William Andrew, publisher, ISBN
0323265634, 9780323265638. P 107.

6Ibid.

7Deanin, Rudolph D., Crugnola Aldo M. (1976).
Toughness and Brittleness of Plastics. American
Chemical Society, ISBN13: 9780841202214. eISBN:
9780841223356. P239.

required to assure compliance.
Currently, the Commission lacks those
data.

Comment 9: A commenter request
that the Commission “publicly identify
the many types of plastic materials that
will not contain the restricted
phthalates in excess of 0.1 percent and
that can thus be excluded from third-
party testing requirements.” The
commenter also suggests that the
Commission consider identifying the
very few types of plastic materials that
may contain the specified phthalates,
and presumably, restrict required third
party testing to those materials only.
The commenter asserts that either
approach would “offer added certainty
to both testing laboratories and
customers, of critical importance due to
the high cost of phthalates testing.”

Response 9: In this rulemaking, the
Commission identifies several specific
plastics that do not contain the specified
phthalates in concentrations greater
than 0.1 percent, based on information
about raw materials, manufacturing
processes, and other relevant factors.
Any additional recommendations for
determinations would similarly require
data and other information to support a
conclusion that the material does not,
and will not, contain the specified
phthalates. At this time, staff does not
have evidence supporting additional
plastics determinations, and therefore,
the Commission cannot make
determinations for additional plastics.

Furthermore, although we understand
the typical uses of phthalates and
generally the types of products that may
contain phthalates in concentrations
exceeding 0.1 percent, we do not agree
that specifying a list of products and
materials that would have to be tested
(as opposed to specifying materials that
do not require testing to demonstrate
conformance with the standard) is
practical, given the range of materials
that may contain phthalates and the
possibility of future development of
novel uses for the specified phthalates.

4. Rule Contrary to CPSC 2009
Statement of Policy and Public Law
112-28

Comment 10: A commenter asserts
that the proposed rule is contrary to
section 108(c) of the CPSIA (as amended
by Pub. L. 112-28). The commenter
points to a sentence in the proposed
rule at § 1308.2(c):

Accessible component parts of children’s
toys and child care articles made with a
plastic or additives not listed in paragraph (a)
of this section are required to be third party
tested pursuant to section 14(a)(2) of the
CPSA and 16 CFR part 1107.

Section 108(c) of the CPSIA states:
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APPLICATION.—Effective on the date of
enactment of this Act, subsections (a) and
(b)(1) and any rule promulgated under
subsection (b)(3) shall apply to any
plasticized component part of a children’s
toy or child care article or any other
component part of a children’s toy or child
care article that is made of other materials
that may contain phthalates.

The commenter asserts that because
this language limited required third
party testing for phthalate content to
accessible plasticized component parts,
and to component parts that may
contain phthalates, required third party
testing is limited “‘to only component
parts that have had a plasticizer added
to it or to component parts that could
contain phthalates.” The commenter
adds that required third party testing is
therefore not required for component
parts that have not been plasticized and
materials that may not contain
phthalates. The commenter states that
the aforementioned sentence in the
proposed rule creates a new scope by
applying required phthalate testing to
all plastics not specifically listed in the
determinations.

The commenter suggests that the
language in proposed § 1308.2(c) should
state:

Accessible component parts of children’s
toys and child care articles made with a
plastic or additives not listed in paragraph (a)
of this section must still be comprised of
compliant materials pursuant to section 108
of CPSIA, Public Law 110-314 as amended
by H.R. 2714, Public Law 112-28.

The commenter asserts that this
change to the language recommended
above will reflect Congressional intent
and be consistent with CPSC phthalate
testing policy that has been effectively
used by some companies to eliminate
phthalate testing on materials known to
be compliant.

Response 10: The commenter is
correct that section 108(c) of the CPSIA
applies to this rule and that compliance
to section 108 of the CPSIA is limited
to plasticized component parts and
other materials that may contain
phthalates. As noted in the NPR
preamble, children’s toys and child care
articles are always required to comply
with the requirements of section 108 of
the CPSIA, regardless of any exceptions
to required third party testing under
section 14 of the CPSA.

We acknowledge that § 1308.2(c) of
the proposed rule could be interpreted
as conflicting with section 108(c) of the
CPSIA. Thus, we have revised
§ 1308.2(c) in the final rule to clarify
that the rule concerns accessible
component parts of children’s toys and
child care articles made from materials

that are plasticized or may contain
phthalates.

We are making this change because, if
a manufacturer or importer (i.e., a
certifier) of a children’s toy or child care
article has accessible component parts
that have been plasticized, or are
composed of a material that may contain
phthalates, third party testing is
required to assure compliance to section
108 of the CPSIA. Examples of materials
that may contain phthalates include, but
are not limited to, plastics (for which a
determination has not been made), inks,
solvents, surface coatings, adhesives,
and some rubberized materials.

Comment 11: Two commenters claim
that the NPR reverses the Commission’s
2009 Statement of Policy, which,
according to the commenters, lists a
number of plastic materials other than
the four plastics in the NPR that are not
subject to third party testing for
certification purposes. Another
commenter states that the proposed rule
“appears to negate the flexibility
afforded in the 2009 Statement of Policy
document on phthalates.” The
commenter suggests that ““the flexibility
granted by the CPSC’s Statement of
Policy should be maintained.” The
commenter asserts that this flexibility
allows suppliers with supply chain
knowledge to use their discretion when
determining which materials to subject
to third party testing.

Response 11: The Commission’s 2009
guidance document, Statement of
Policy: Testing of Component Parts With
Respect To Section 108 of the Consumer
Product Safety Improvement Act,® was
intended to provide general guidance. It
listed a number of materials that might
not require third party testing. In
contrast, the determination rule
specifies that third party testing is not
required for specified plastics with
accompanying additives. The
determination does not remove
flexibility, but provides a clear pathway
for manufacturers to know that third
party testing is not required if they use
the specific plastics and additives listed
in the determination.

5. Due Care and Certification

Comment 12: A commenter suggests
that the Commission state whether a
Certificate of Compliance (COC) is
required for plastics for which a third
party testing determination has been
made. The commenter states that if a
COC is required when third party
testing is not necessary, additional due
diligence would be needed to ensure
that the plastic material qualifies for a

8 https://cpsc.gov/s3fs-public/pdfs/blk_media_
componenttestingpolicy.pdf.

determination. The commenter suggests
adding to the final rule a “due care”
provision, similar to the provision in 16
CFR part 1109 (the component part
testing rule).?® The commenter contends
that the due care requirement should
apply to the phthalates determinations
because of the inherent complexity
involved with properly identifying the
specific plastics and additives that
would be exempt from testing.

Another commenter states that
importers often have limited knowledge
of their products’ materials and lack the
evidence to demonstrate compliance
without testing. The commenter
suggests that manufacturers use an
Attenuated Total Reflectance (ATR)
sensor to identify materials that do not
contain prohibited phthalates.

The commenter requested that the
preamble clarify that manufacturers
must use due diligence to ensure that
their products only have plastics that
are covered by the determination. The
commenter states that screening tests,
conducted on a first party basis, would
reduce third party testing costs while
ensuring compliance to the CPSIA.

Response 12: The final rule addresses
third party testing requirements for
specified plastics to assure compliance
to section 108 of the CPSIA.
Certification of products subject to a
children’s product safety rule is
required, regardless of whether third
party testing is required. A certifier or
testing party must exercise due care to
ensure that no action or inaction after
testing, and before distribution in
commerce, would affect compliance,
including contamination or degradation,
while a component part or finished
product is in its custody. Thus, the
component part testing rule establishes
due care requirements for certifiers or
testing parties. To repeat the
requirements in this rule would be
redundant and unnecessary.

Comment 13: A commenter suggests
that the final rule clarify that when
certifying parties are relying on third
party testing determinations for
certification purposes, laboratories do
not have the responsibility for:

¢ Determining the type of plastic;

¢ Verifying that the plastic is what a
supplier declares;

¢ Confirming that there has been no
contamination; and

9 http://www.ecfr.gov/cgi-bin/text-idx?tpl=/
ecfrbrowse/Title16/16¢fr1109_main_02.tpl, Section
1109.4 (g) states: “Due care means the degree of care
that a prudent and competent person engaged in the
same line of business or endeavor would exercise
under similar circumstances. Due care does not
permit willful ignorance.”
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¢ Confirming there have been no
material changes through supply chain
traceability and production safeguards.

The commenter asserts that these
responsibilities reside with the
certifying party (domestic manufacturer
or importer).

Response 13: We agree with the
commenter that the manufacturer or
importer of a children’s product is
responsible for the product’s
certification. Laboratories have limited
responsibilities regarding certification
issues. Unless a laboratory, on behalf of
a manufacturer or importer, voluntarily
chooses to be a children’s product or
component part certifier, the laboratory
is not responsible for the compliance of
a tested product to the applicable
children’s product safety rules. The
manufacturer or importer is responsible
for meeting the requirements of 16 CFR
parts 1107 and 1109, which generally
include the responsibilities listed by the
commenter.

6. Research Does Not Demonstrate High
Degree of Assurance

Comment 14: A commenter asserts
that the research does not provide a
high degree of assurance that the
specified plastics do not contain any of
the specified phthalates in
concentrations above 0.1 percent
because data are lacking on how
phthalates are used, where they occur,
and their migration. The commenter
also expresses concern about phthalates
in recycled materials.

The commenter provides as examples:

e The presence or concentration of
the specified phthalates in polyethylene
was not reported in TERA report.

e Other studies cited in the Task 12
report and patents for toys and child
care products did not include
information on the presence of
phthalates in ABS.10

e Zeigler-Natta catalysts (which can
contain the prohibited phthalates) could
remain in high-impact polystyrene at a
concentration of 0.0001 percent, but no
test data had been supplied to support
that claim.

e There is a lack of information on
phthalates in recycled plastics; and

¢ Information on the possibility of a
plastic’s contamination with a specified
phthalate is also lacking.

Response 14: CPSC disagrees with the
assertion that data are lacking to support
the determination. The available
information identifies how and where
phthalates are used, and also shows the
chemicals and processes used to
manufacture the specified plastics.
Therefore, the Commission considers

10 TERA Task 12 report, page 57.

the available information provides
support for the conclusion that the
specified plastics do not contain
phthalates at levels exceeding the
specified limit for children’s toys and
child care articles.

We agree that few studies directly
measured phthalate content in the
specified plastics. However, we
expected that such studies might be
rare, given that the available
information does not indicate that
phthalates might be present.

We acknowledge that the literature on
recycling is not as extensive as the data
on phthalates and plastics
manufacturing. Nonetheless, we
consider all of the information about
phthalates’ use and occurrence to
indicate that recycling could result in
plastics that contain traces of
phthalates. We expect that residual
levels would be well below the
maximum-allowed concentration in
children’s toys and child care articles.

In work done by a contractor and
presented in the Task 12 and 16 reports,
the contractor was faced with “proving
a negative,” i.e., showing that phthalates
are not present in the specified plastics.
The contractor employed a tiered
approach to research the specified
plastics. This approach narrowed the
field of possible sources and assisted in
identifying information that was not
available (data gaps) so that focused
efforts could be directed in those areas.
In the Task 12 report, from a ‘“universe”
of more than 109 million sources, the
contractor screened 119,800 articles for
relevant information on the four plastics
and phthalates. The contractor states:

Given the search strategy and its success at
getting the other information, we can be
confident that if there had been information
on the phthalate content of the four plastics
we would have found it. In fact, the
consistent lack of information amongst the
many places we searched, both secondary
authoritative web and library sources and
primary literature sources made us highly
confident that there was very little
information on the specified phthalates in
the four plastics.1?

In the Task 16 report, the contractor
screened more than 179,000 sources for
relevant information on the specified
plastics and phthalates in a nonbiased
manner that was representative of the
world wide literature on this subject
matter. As in the Task 12 report, the
contractor states that its Task 16 report
search strategy and its success at
obtaining other information gives them
confidence that, if there had been
information on the phthalate content of

11 Tera Task 12 report, page 55.

the specified plastics, then they would
have found it.

Thus, for the reasons discussed above,
CPSC considers the Task 12 and 16
reports to provide a high degree of
assurance that the specified plastics do
not contain any prohibited phthalates in
concentrations above 0.1 percent.

Comment 15: A commenter
recommends that the Commission
exercise “‘extreme caution and
skepticism with unproved claims of
compliance with CPSC requirements.”
The commenter expresses concern about
unintentional or unknown factors that
could result in the presence of
phthalates. The commenter claims that
many toys have disconnected and global
supply chains, and that as a
consequence, U.S. toy importers often
rely on laboratory test results from
foreign suppliers. The commenter cites
the alleged failure of an importer to
meet a state standard as evidence that
CPSC should exercise caution and
skepticism.

Response 15: The rule is primarily
based on information in the TERA Task
11, 12, and 16 reports about use and
production of phthalates, and about the
production of specified plastics. The
available information shows that
phthalates are not used as plasticizers
for the specified plastics, and are not
otherwise found in the plastics at levels
exceeding the specified limits for
children’s toys and child care articles.
The determinations in this rule are not
based on suppliers’ assertions,
manufacturer’s laboratory test results, or
other industry attestations. We consider
the information in the TERA Task 12
and 16 reports, and the additional staff
research, to be sufficient to make a
determination with a high degree of
assurance that the specified plastics are
compliant with section 108 prohibitions
without requiring third party testing.

Regarding the commenter’s concerns
about unintentional or unknown factors,
we note that manufacturers and
importers are required to have a high
degree of assurance that their products
are compliant to the applicable children
product safety rules. Furthermore,
manufacturers and importers are
responsible for exercising due care to
ensure their children’s products comply
with the applicable children’s product
safety rules. 16 CFR 1109.5(b)(3).

Comment 16: A commenter states that
the contractor (TERA) engaged by the
CPSC to study phthalate use and
investigate the presence of phthalates in
four specified plastics may have a
conflict of interest. The commenter
notes TERA’s past litigation support for
regulated industries. The commenter
asserts TERA’s potential conflict of
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interest is exemplified in a 2016 paper
sponsored by a chemical manufacturers’
trade group.12

The commenter adds that TERA is a
founding member of the Alliance for
Risk Assessment (ARA). The ARA’s
Standing Panel includes the TERA
founder, two industry consultants,
employees of Dow Chemical and
ExxonMobil, and two government
employees. The commenter alleges that,
in light of TERA’s relationship with
ExxonMobil, TERA’s conclusions
should be viewed with caution.

Response 16: We consider TERA to be
an independent organization 13 that
focuses on advancing the science of
toxicology and risk assessment. We do
not agree that work by TERA or
individual TERA staff in scientific
projects, workshops, or publications
concerning industrial chemicals or
products or that include chemical firms,
industry employees, or trade
organizations necessarily indicates
unreliable performance or improper
influence in CPSC contract work.

As standard procedure, CPSC reviews
potential conflicts of interest before
awarding a contract or task order. We
did not identify any conflicts for TERA
related to the investigation of the
production and use of phthalates or the
production of the specified plastics.

We do not agree that the membership
in ARA is evidence of a potential
conflict of interest. Rather, we consider
ARA to be a transparent, multi-
stakeholder scientific collaboration to
develop risk assessment information to
advance public health activities.
Furthermore, the commenter does not
specify any projects by the ARA that
suggest that the contracted TERA work
is affected by potential conflicts of
interest.

In summary, the commenter did not
provide any specific information that
shows that the reports produced by
TERA under contract with CPSC have
been affected by potential conflicts of
interest. Nor did the commenter show
that the reports contain inaccurate or
misleading data or information.

7. Out of Scope Comments

We also received comments on issues
such as random spot checking for
certificates of compliance, developing a
procedure for petitioning the

12 Approaches for describing and communicating
overall uncertainty in toxicity characterizations:
U.S. Environmental Protection Agency’s Integrated
Risk Information System (IRIS) as a case study. The
publication can be found at: https://
www.ncbi.nlm.nih.gov/pubmed/26827183.

13 Staff notes that after the contract work
discussed here, TERA reorganized as the Risk
Science Center at the University of Cincinnati:
https://med.uc.edu/eh/centers/rsc.

Commission for determinations,
identifying statistical averaging and
margins of error under which products
could still be considered compliant,
allowing other techniques beyond
materials determinations for lead
content testing that could reduce third
party testing costs, asking Congress for
authority to implement commenter’s
suggestions, determinations for lead
content, and the inclusion of supply
chain controls when noncompliant
products are found. This rulemaking is
limited to determinations regarding
phthalate content in specified plastics.
The aforementioned comments are
outside the scope of this rulemaking.

D. Determinations for Specified Plastics
With Certain Additives

1. Legal Requirements for a
Determination

As noted above, section 14(a)(2) of the
CPSA requires third party testing for
children’s products that are subject to a
children’s product safety rule. 15 U.S.C.
2063(a)(2). Children’s toys and child
care articles must comply with the
phthalates prohibitions in section 108 of
the CPSIA. 15 U.S.C. 2057c. In response
to statutory direction, the Commission
has investigated approaches that would
reduce the burden of third party testing
while also assuring compliance with
CPSC requirements. As part of that
endeavor, the Commission has
considered whether certain materials
used in children’s toys and child care
articles would not require third party
testing.

To issue a determination that a plastic
(including specified additives) does not
require third party testing, the
Commission must have sufficient
evidence to conclude that the plastic
and specified additives would
consistently comply with the CPSC
requirement to which the plastic (and
specified additives) is subject so that
third party testing is unnecessary to
provide a high degree of assurance of
compliance. Under 16 CFR 1107.2, “a
high degree of assurance” is defined as
“an evidence-based demonstration of
consistent performance of a product
regarding compliance based on
knowledge of a product and its
manufacture.”

For a material determination, a “high
degree of assurance of compliance”
means that the material will comply
with the specified chemical limits due
to the nature of the material or due to
a processing technique that reduces the
chemical concentration below its limit.
For materials determined to comply
with a chemical limit, the material must
continue to comply with that limit if it

is used in a children’s product subject
to that requirement. A material on
which a determination has been made
cannot be altered or adulterated to
render it noncompliant and then used in
a children’s product.

The determinations will only relieve
the manufacturer’s obligation to have
the specified plastics and accompanying
additives tested by a CPSC-accepted
third party conformity assessment body.
Children’s toys and child care articles
must still comply with the substantive
phthalates content limits in section 108
of the CPSIA, regardless of any relief
from third party testing requirements.
Additionally, the manufacturer must
issue a certificate stating that the
product complies with CPSC
requirements.

Phthalates are not naturally occurring
materials, but are intentionally created
and used in specific applications (e.g.,
plastics, surface coatings, solvents, inks,
adhesives, and some rubberized
materials). One application of
phthalates in children’s toys and child
care articles is as a plasticizer, or
softener for plastic component parts.14
The addition of a plasticizer converts an
otherwise rigid plastic into a more
flexible form, such as in a child’s rubber
duck or a soft plastic doll. Because
plastics used in children’s toys and
child care articles can contain the
prohibited phthalates, third party
testing is required before a CPC can be
issued for children’s toys and child care
articles with accessible plastic
component parts. However, some
specific plastics with certain additives
might not use any of the prohibited
phthalates as a plasticizer, or for any
other purpose. For these specific
plastics and accompanying additives,
compliance with the requirements of
section 108 of the CPSIA can be assured
without requiring third party testing. To
reduce the third party testing burden on
children’s product certifiers while
continuing to assure compliance, the
CPSC has determined with a high
degree of assurance that the specified
plastics with certain additives comply
with the phthalate content requirements
of section 108 of the CPSIA, based on
evidence indicating that such materials
will not contain the prohibited
phthalates. These determinations mean
that third party testing for compliance
with the phthalates prohibitions is not
required for certification purposes for
the specified four plastics. The
Commission makes these

14 The Merriam-Webster online dictionary defines
a plasticizer as “a chemical added especially to
rubbers and resins to impart flexibility, workability,
or stretchability.”
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determinations to reduce the third party
testing burden on children’s product
certifiers while continuing to assure
compliance.

2. Statutory Authority

Section 3 of the CPSIA grants the
Commission general rulemaking
authority to issue regulations, as
necessary, to implement the CPSIA.
Public Law 110-314, sec. 3, Aug. 14,
2008. As noted previously, section 14 of
the CPSA, as amended by the CPSIA,
requires third party testing for
children’s products subject to a
children’s product safety rule. 15 U.S.C.
2063(a)(2). Section 14(d)(3)(B) of the
CPSA, as amended by Public Law 112—
28, gives the Commission the authority
to “prescribe new or revised third party
testing regulations if it determines that
such regulations will reduce third party
testing costs consistent with assuring
compliance with the applicable
consumer product safety rules, bans,
standards, and regulations.” Id.
2063(d)(3)(B). These statutory
provisions authorize the Commission to
issue a rule determining that specified
plastics and additives will not exceed
the phthalates prohibitions of section
108 of the CPSIA, and therefore,
specified plastics do not require third
party conformity assessment body
testing to assure compliance with the
phthalates limits in section 108 of the
CPSIA.

The determinations will relieve the
specified plastics and accompanying
additives from the third party testing
requirement of section 14 of the CPSA
to support the required certification.
However, the determinations would not
apply to any other plastic or additives
beyond those listed in the rule.

3. Description of the Final Rule

The rule creates a new part 1308 for
“Prohibition of Children’s Toys and
Child Care Articles Containing
Specified Phthalates: Determinations
Regarding Certain Plastics.” The rule
determines that the specified plastics
and accompanying additives do not
contain the statutorily prohibited
phthalates (DEHP, DBP, BBP, DINP,
DIDP, DnOP) in concentrations above
0.1 percent, and thus, are not required
to be third party tested to assure
compliance with section 108 of the
CPSIA.

Section 1308.1 of the rule explains the
statutorily created requirements for
children’s toys and child care articles
under section 108 of the CPSIA and the
third party testing requirements for
children’s products. This section is
unchanged from the proposed rule. As
discussed in section A.2 of the

preamble, currently, the agency is
involved in rulemaking to determine
whether to continue the interim
prohibitions in section 108 and whether
to prohibit any other children’s
products containing any other
phthalates. At the time of publication of
this final rule in the Federal Register,
the Commission has not issued a final
rule in the phthalates rulemaking.
Therefore, this determinations rule lists
the phthalates that are statutorily
prohibited from being in children’s toys
and child care articles under section 108
of the CPSIA.

Section 1308.2(a) of the rule
establishes the Commission’s
determinations that the following seven
plastics do not exceed the phthalates
content limits with a “high degree of
assurance” as that phrase is defined in
16 CFR part 1107. Section 1308.2(a) of
the rule is being finalized as proposed,
except for the following changes. The
final rule:

e Adds “naphthenic o0il” to the list of
PP plasticizers in § 1308.2(a)(1)(i).
Naphthenic oil is a nonphthalate
plasticizer listed with paraffinic and
mineral plasticizing oils in a Task 12
report reference and should have been
included in the proposed rule but was
inadvertently omitted;

¢ Adds the word “unrecovered”
before “catalysts” in §§ 1308.2(a)(1)(iii),
(a)(2)(iv), (a)(3)(i), (a)(4)(vii) of the final
rule to clarify that this additive refers to
small amounts of catalyst that may
remain in a plastic resin after
manufacture;

e Adds general purpose polystyrene
(GPPS), medium-impact polystyrene
(MIPS), and super high-impact
polystyrene (SHIPS) to § 1308.2(a)(3), to
high-impact polystyrene (HIPS) that was
listed in the proposed rule, to the list of
materials that can be determined not to
require third party testing in order to
assure compliance with section 108 of
the CPSIA. This change is made based
on a commenter’s suggestion and
supporting information from the Task
16 report. These three plastics, along
with HIPS, can be considered members
of a family of polystyrene plastics
manufactured with the same raw
materials and processes. The potential
additives for GPPS, MIPS, and SHIPS
are the same as those for HIPS;

¢ Replaces the term “phosphate
esters” in § 1308.2(a)(4)(i) with
“hydrocarbon processing oil, triphenyl
phosphate, resorcinol bis(diphenyl
phosphate), and oligomeric phosphate”
to more precisely identify the ABS
plasticizers listed. The specific
phosphate esters added were listed and
discussed in the preamble of the NPR
and the underlying staff briefing

package, but were inadvertently left out
of the codified text in the NPR; and

¢ Deletes “hydrocarbon solvents”
from the list of additives for PP in
§1308.2(a)(1)(ii) and ABS in
§ 1308.2(a)(4)(ii) because hydrocarbon
solvents are not additives but rather are
used in the production of resin. The list
of additives in §§ 1308.2(a)(1)(ii) and
(a)(4)(ii) has been renumbered to reflect
this change.

Section 1308.2(b) of the rule states
that accessible component parts of
children’s toys and child care articles
made with the specified plastics, and
specified additives listed in paragraph
(a) of this section, are not required to be
third party tested pursuant to section
14(a)(2) of the CPSA and 16 CFR part
1107. Section 1308.2(b) is included in
the rule to make clear that when the
listed plastics and accompanying
additives are used in children’s toys and
child care articles, manufacturers and
importers are not required to conduct
the third party testing required in
section 14(a)(2) of the CPSA and 16 CFR
part 1107. This provision is unchanged
from the proposed rule.

Section 1308.2(c) of the rule has been
revised to add the phrase ““that are
plasticized or may contain phthalates”
between “in paragraph (a) of this
section” and ‘“‘are required to be third
party tested.” The new language tracks
the statutory language of section 108(c)
of the CPSIA regarding component parts
of children’s toys or child care articles
that are plasticized or may contain
phthalates. If a manufacturer or
importer (i.e., a certifier) of a children’s
toy or child care article has accessible
component parts that have been
plasticized, or are composed of a
material that may contain phthalates,
third party testing is required to assure
compliance to section 108 of the CPSIA.
This change has been made because the
language of § 1308.2(c) of the proposed
rule could be interpreted as conflicting
with section 108(c) of the CPSIA.

E. Effective Date

The Administrative Procedure Act
(APA) generally requires that a
substantive rule must be published not
less than 30 days before its effective
date. 5 U.S.C. 553(d)(1). The
Commission proposed a 30-day effective
date because the rule provides relief
from existing testing requirements
under the CPSIA. No comments were
received regarding the effective date.
The effective date for the rule is 30 days
from the date of publication of the rule
in in the Federal Register.
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F. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601-612, requires agencies to
consider the impact of proposed and
final rules on small entities, including
small businesses. Section 604 of the
RFA requires that agencies prepare a
final regulatory flexibility analysis
(FRFA) when promulgating final rules,
unless the head of the agency certifies
that the rule will not have a significant
impact on a substantial number of small
entities. The FRFA must describe the
impact of the rule on small entities.
CPSC staff prepared a FRFA. See Tab C
of staff’s briefing package at https://
www.cpsc.gov/s3fs-public/Plastics-
Determinations-Final-Rule-August-16-
2017.pdftwF38T29pcl.Z5IMna6tu4Y
02HxWEZwb5. We provide a summary
below.

The rule is intended to reduce the
burden of third party testing on
manufacturers of children’s toys and
child care articles consistent with
assuring compliance with CPSC
requirements under section 14 of the
CPSA, as amended by section 2 of
Public Law 112-28. The final rule
would reduce the burden of third party
testing on manufacturers and importers
of children’s toys and child care articles
by establishing determinations for
certain plastics (PP, PE, GPPS, MIPS,
HIPS, SHIPS, and ABS) and
accompanying additives. Based on these
determinations, the specified plastics
with specified additives will not require
third party testing for compliance with
the mandatory prohibitions on
children’s toys and child care articles
containing phthalates.

Although comprehensive estimates of
the number of products that contain
components made from the specified
plastics are not available, there is some
evidence that these plastics are
extensively used in children’s toys. One
source stated that polypropylene and
high-density polyethylene are used in
38 and 25 percent, respectively, of
injection-molded toys.1® The same
source also stated that low-density
polyethylene, polystyrene, and
acrylonitrile butadiene styrene, are each
used in less than 10 percent of injection-
molded toys.

Based on the number of domestic toy
manufacturers that are classified as
small businesses by the U.S. Bureau of
the Census, and evidence that the
specified plastics are used extensively
in toys, staff believes a substantial
number of small entities would be
impacted positively by this regulation.

15Donald V. Rosato, Plastics End Use
Applications, Springer, New York, (2011).

The impact of the determinations on
small businesses would be to reduce the
burden of third party testing for
phthalate content and would be
expected to be entirely beneficial. The
cost of third party testing for phthalates
is between approximately $125 and
$350 per test, depending on where the
testing is conducted and any discounts
that might be applicable.16 Because one
product might have several component
parts that require testing, the cost to test
a finished product for phthalate content
may be substantially higher. To the
extent that small entities have lower
production volumes than larger entities,
these determinations would be expected
to have a disproportionately beneficial
impact on small entities because the
costs of the tests are distributed over
fewer units. Additionally, some
laboratories may offer their larger
customers discounts that might not be
available to small entities that need
fewer third party tests. However, the
benefit of making the determinations
could be less than might be expected.
For example, some manufacturers might
have already substantially reduced their
third party phthalate testing costs by
using the component part testing under
16 CFR part 1109. Therefore, the
marginal benefit that might be derived
from making the determinations might
be low. Some importers might not be
certain of what materials are actually
being used in each component part and
might not be able to use the
determinations without testing.

Under section 604 of the Regulatory
Flexibility Act, a FRFA should include
a “statement of the factual, policy, and
legal reasons for selecting the alternative
adopted in the final rule and why each
one of the other significant alternatives
to the rule considered by the agency
which affect the impact on small
entities was rejected.” The final rule is
itself, the result of CPSC’s efforts to
reduce third party testing costs
consistent with assuring compliance
with all applicable consumer product
safety rules. Therefore, CPSC considered
few alternatives, other than expanding
the list of plastics for which
determinations could be made. We note
that the final rule includes
determinations for three additional
polystyrenes (GPPS, MIPS, and SHIPS)
that were not included in the NPR.

G. Environmental Considerations

The Commission’s regulations
provide a categorical exclusion for

16 The cost estimates of third party phthalate
testing are based on information provided both by
consumer product manufacturers and by testing
laboratories.

Commission rules from any requirement
to prepare an environmental assessment
or an environmental impact statement
because they “have little or no potential
for affecting the human environment.”
16 CFR 1021.5(c)(2). This rule falls
within the categorical exclusion, so no
environmental assessment or
environmental impact statement is
required. The Commission’s regulations
state that safety standards for products
normally have little or no potential for
affecting the human environment. 16
CFR 1021.5(c)(1). Nothing in this rule
alters that expectation.

List of Subjects in 16 CFR Part 1308

Business and industry, Consumer
protection, Imports, Infants and
children, Product testing and
certification, Toys.

Accordingly, the Commission amends
title 16 of the Code of Federal
Regulations by adding part 1308 to read
as follows:

PART 1308—PROHIBITION OF
CHILDREN’S TOYS AND CHILD CARE
ARTICLES CONTAINING SPECIFIED
PHTHALATES: DETERMINATIONS
REGARDING CERTAIN PLASTICS

Sec.

1308.1 Prohibited children’s toys and child
care articles containing specified
phthalates and testing requirements.

1308.2 Determinations for specified
plastics.

Authority: Sec. 3, Pub. L. 110-314, 122
Stat. 3016; 15 U.S.C. 2063(d)(3)(B).

§1308.1 Prohibited children’s toys and
child care articles containing specified
phthalates and testing requirements.

Section 108(a) of the Consumer
Product Safety Improvement Act of
2008 (CPSIA) permanently prohibits any
children’s toy or child care article that
contains concentrations of more than
0.1 percent of di-(2-ethylhexl) phthalate
(DEHP), dibutyl phthalate (DBP), or
benzyl butyl phthalate (BBP). Section
108(b)(1) of the CPSIA prohibits on an
interim basis any children’s toy that can
be placed in a child’s mouth or child
care article that contains concentrations
of more than 0.1 percent of diisononyl
phthalate (DINP), diisodecyl phthalate
(DIDP), or di-n-octyl phthalate (DnOP).
Materials used in children’s toys and
child care articles subject to section
108(a) and (b)(1) of the CPSIA must
comply with the third party testing
requirements of section 14(a)(2) of the
Consumer Product Safety Act (CPSA),
unless listed in § 1308.2.
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§1308.2 Determinations for specified
plastics.

(a) The following plastics do not
exceed the phthalates content limits
with a high degree of assurance as that
term is defined in 16 CFR part 1107:

(1) Polypropylene (PP), with any of
the following additives:

(i) The plasticizers polybutenes,
dioctyl sebacate, isooctyl tallate,
paraffinic, naphthenic, and mineral
plasticizing oils, and polyol;

(ii) Unrecovered catalysts;

(iii) Fillers;

(iv) Primary and secondary
antioxidants;

(v) Neutralizing agents;

(vi) Antistatic agents;

(vii) Slip agents;

(viii) Metal deactivators;

(ix) Quenchers;

(x) UV stabilizers;

(xi) Nucleating agents;

(xii) Flame retardants;

(xiii) Blowing or foaming agents;

(xiv) Antiblocking agents;

(xv) Lubricants; or

(xvi) Colorants.

(2) Polyethylene (PE), with any of the
following additives:

(i) The plasticizers glyceryl
tribenzoate, polyethylene glycol,
sunflower oil, paraffin wax, paraffin oil,
mineral oil, glycerin, EPDM rubber, and
EVA polymer;

(ii) Initiators;

(ii1) Promoters;

(iv) Unrecovered catalysts;

(v) Fillers;

(vi) Antistatic agents;

(vii) Flame retardants;

(viii) Anti-blocking agents;

(ix) Slip agents;

(x) Blowing agents;

(xi) Cross-linking agents;

(xii) Antioxidants;

(xiii) Carbon black; or

(xiv) Colorants.

(3) General purpose polystyrene
(GPPS), medium-impact polystyrene
(MIPS), high-impact polystyrene (HIPS),
and super high-impact polystyrene
(SHIPS) with any of the following
additives:

(i) Unrecovered catalysts;

(ii) Internal lubricants;

(iii) Chain transfer/transition agents;

(iv) Stabilizers;

(v) Diluents;

(vi) Colorants;

(vii) Aluminum chloride, ethyl
chloride, hydrochloric acid;

(viii) Iron oxide, potassium oxide,
chromium oxide; or

(ix) Bifunctional peroxides.

(4) Acrylonitrile butadiene styrene
(ABS), with any of the following
additives:

(i) The plasticizers hydrocarbon
processing oil, triphenyl phosphate,

resorcinol bis(diphenyl phosphate),
oligomeric phosphate, long chain fatty
acid esters and aromatic sulfonamide;

(ii) Stabilizers;

(iii) Lubricants;

(iv) Antioxidants;

(v) Molecular weight regulators;

(vi) Initiators/unrecovered catalysts,

(vii) Activators;

(viii) Emulsifiers; or

(ix) Colorants.

(b) Accessible component parts of
children’s toys and child care articles
made with the specified plastics, and
specified additives, listed in paragraph
(a) of this section are not required to be
third party tested pursuant to section
14(a)(2) of the CPSA and 16 CFR part
1107.

(c) Accessible component parts of
children’s toys and child care articles
made with a plastic or additives not
listed in paragraph (a) of this section
that are plasticized or may contain
phthalates are required to be third party
tested pursuant to section 14(a)(2) of the
CPSA and 16 CFR part 1107.

Dated: August 25, 2017.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2017-18387 Filed 8—29-17; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF STATE

22 CFR Part 121
[Public Notice 10082]
RIN 1400-AE43

Temporary Modification of Category XI
of the United States Munitions List

AGENCY: Department of State.

ACTION: Final rule; notice of temporary
modification.

SUMMARY: The Department of State,
pursuant to its regulations and in the
interest of the security of the United
States, temporarily modifies Category XI
of the United States Munitions List
(USML).

DATES: Amendatory instructions 1 and 2
are effective August 30, 2017.
Amendatory instruction No. 3 is
effective August 30, 2018.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert Monjay, Office of Defense Trade
Controls Policy, Department of State,
telephone (202) 663—2817; email
monjayr@state.gov. ATTN: Temporary
Modification of Category XI.
SUPPLEMENTARY INFORMATION: On July 1,
2014, the Department published a final
rule revising Category XI of the USML,

79 FR 375386, effective December 30,
2014. That final rule, consistent with
the two prior proposed rules for USML
Category XI (78 FR 45018, July 25, 2013
and 77 FR 70958, November 28, 2012),
revised paragraph (b) of Category XI to
clarify the extent of control and
maintain the existing scope of control
on items described in paragraph (b) and
the directly related software described
in paragraph (d). The Department has
determined that exporters may read the
revised control language to exclude
certain intelligence-analytics software
that has been and remains controlled on
the USML. Therefore, the Department
determined that it is in the interest of
the security of the United States to
temporarily revise USML Category XI
paragraph (b), pursuant to the
provisions of 22 CFR 126.2, while a
long-term solution is developed. The
Department will publish any permanent
revision to USML Category XI paragraph
(b) addressing this issue as a proposed
rule for public comment.

This temporary revision clarifies that
the scope of control in existence prior
to December 30, 2014 for USML
paragraph (b) and directly related
software in paragraph (d) remains in
effect. This clarification is achieved by
reinserting the words “analyze and
produce information from” and by
adding software to the description of
items controlled.

The Department previously published
a final rule on July 2, 2015 (80 FR
37974) that temporarily modified USML
Category XI(b) until December 29, 2015.
The Department published a final rule
on December 16, 2015 (80 FR 78130)
that continued the July 2, 2015
modification to August 30, 2017. This
final rule extends the July 2, 2015
modification to August 30, 2018 to
allow the U.S. government to review
USML Category XI in full and publish
proposed and final rules.

Regulatory Findings
Administrative Procedure Act

The Department is publishing this
rule as a final rule based upon good
cause, and its determination that
delaying the effect of this rule during a
period of public comment would be
impractical, unnecessary and contrary
to public interest. 5 U.S.C. 553(b)(3)(B).
In addition, the Department is of the
opinion that controlling the import and
export of defense articles and services is
a foreign affairs function of the United
States Government and that rules
implementing this function are exempt
from sections 553 (rulemaking) and 554
(adjudications) of the Administrative
Procedure Act (APA).
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Regulatory Flexibility Act

Since the Department is of the
opinion that this rule is exempt from the
provisions of 5 U.S.C. 553, there is no
requirement for an analysis under the
Regulatory Flexibility Act.

Unfunded Mandates Reform Act of 1995

This rulemaking does not involve a
mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

The Department does not believe this
rulemaking is a major rule under the
criteria of 5 U.S.C. 804.

Executive Orders 12372 and 13132

This rulemaking does not have
sufficient federalism implications to
require consultations or warrant the
preparation of a federalism summary
impact statement. The regulations
implementing Executive Order 12372
regarding intergovernmental
consultation on Federal programs and
activities do not apply to this
rulemaking.

Executive Orders 12866 and 13563

The Department believes that benefits
of the rulemaking outweigh any costs,
which are estimated to be insignificant.
This rulemaking is not an economically
significant rule under the criteria of
Executive Order 12866, and is
consistent with the provisions of
Executive Order 13563.

Executive Order 12988

The Department of State has reviewed
this rulemaking in light of sections 3(a)
and 3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175

The Department of State has
determined that this rulemaking will
not have tribal implications, will not
impose substantial direct compliance
costs on Indian tribal governments, and
will not preempt tribal law.
Accordingly, the requirements of
Executive Order 13175 do not apply to
this rulemaking.

Paperwork Reduction Act

This rulemaking does not impose or
revise any information collections
subject to 44 U.S.C. chapter 35.

Executive Order 13771

This rule is not subject to the
requirements of EO 13771 (82 FR 9339,
February 3, 2017) because it is issued
with respect to a foreign affairs function
of the United States.

List of Subjects in 22 CFR Part 121

Arms and munitions, Classified
information, Exports.

For reasons stated in the preamble,
the State Department amends 22 CFR
part 121 as follows:

PART 121—THE UNITED STATES
MUNITIONS LIST

m 1. The authority citation for part 121
continues to read as follows:

Authority: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); 22 U.S.C. 2651a; Pub. L. 105-261, 112
Stat. 1920; Section 1261, Pub. L. 112-239;
E.O. 13637, 78 FR 16129.

m 2.In §121.1, under Category XI, revise
paragraph (b), effective August 30, 2017,
to read as follows:

§121.1 The United States Munitions List.

* * * * *

Category XI—Military Electronics

* * * * *

*(b) Electronic systems, equipment or
software, not elsewhere enumerated in
this subchapter, specially designed for
intelligence purposes that collect,
survey, monitor, or exploit, or analyze
and produce information from, the
electromagnetic spectrum (regardless of
transmission medium), or for
counteracting such activities.

* * * * *

m 3.In § 121.1, under Category XI, revise
paragraph (b), effective August 30, 2018,
to read as follows:

§121.1 The United States Munitions List.

* * * * *

Category XI—Military Electronics

* * * * *

*(b) Electronic systems or equipment,
not elsewhere enumerated in this
subchapter, specially designed for
intelligence purposes that collect,
survey, monitor, or exploit the
electromagnetic spectrum (regardless of

transmission medium), or for

counteracting such activities.
* * * * *

Rex W. Tillerson,

Secretary of State, U.S. Department of State.
[FR Doc. 2017-18482 Filed 8-29-17; 8:45 am)]
BILLING CODE 4710-25-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2017-0785]

Drawbridge Operation Regulation;
Upper Mississippi River, Rock Island,
IL

AGENCY: Coast Guard, DHS.
ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Rock Island
Railroad and Highway Drawbridge
across the Upper Mississippi River, mile
482.9, at Rock Island, Illinois. The
deviation is necessary to repair the
bridge for safe continued operation.
This deviation allows the bridge to
remain in the closed-to-navigation
position for approximately three (3)
hours on one day until the repair is
completed.

DATES: This deviation is effective from
6 a.m. through 9 a.m. on September 9,
2017.

ADDRESSES: The docket for this
deviation, (USCG-2017-0785) is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Eric A.
Washburn, Bridge Administrator,
Western Rivers, Coast Guard; telephone
314—269-2378, email Eric. Washburn@
uscg.mil.

SUPPLEMENTARY INFORMATION: The U.S.
Army Rock Island Arsenal requested a
temporary deviation for the Rock Island
Railroad and Highway Drawbridge,
across the Upper Mississippi River, mile
482.9, at Rock Island, Illinois. The
bridge has a vertical clearance of 23.8
feet above normal pool in the closed-to-
navigation position. This bridge is
governed by 33 CFR 117.5.

This deviation allows the bridge to
remain in the closed-to-navigation
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position from 6 a.m. through 9 a.m. on
September 9, 2017. Navigation on the
waterway consists primarily of
commercial tows and recreational
watercraft. This temporary deviation has
been coordinated with waterway users.
No objections were received.

The bridge will not be able to open for
emergencies and there are no alternate
routes for vessels transiting this section
of the Upper Mississippi River. The
Coast Guard will inform users of the
waterways through our Local and
Broadcast Notices to Mariners of the
change in operating schedule for the
bridge so the vessel operators can
arrange their transits to minimize any
impact caused by the temporary
deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: August 25, 2017.
Eric A. Washburn,
Bridge Administrator, Western Rivers.
[FR Doc. 2017-18406 Filed 8-29-17; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2017-0687]

Drawbridge Operation Regulation; St.
Croix River, Stillwater, MN

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from drawbridge regulations; request for
comments.

SUMMARY: The Coast Guard has issued a
deviation from the operating schedule
that governs the Stillwater Highway
Bridge across the St. Croix River, mile
23.4, at Stillwater, Minnesota. This
deviation will test a change to the
drawbridge operation schedule to
determine whether a permanent change
to the schedule is needed.
DATES: This deviation is effective
without actual notice from August 30,
2017 through 11:59 p.m. October 15,
2017. For the purposes of enforcement,
actual notice will be used from 8 a.m.
on August 25, 2017, until August 30,
2017.

Comments and related material must
reach the Coast Guard on or before
November 28, 2017.

ADDRESSES: You may submit comments
identified by docket number USCG—
2017-0687 using Federal eRulemaking
Portal at http://www.regulations.gov.

See the “Public Participation and
Request for Comments’’ portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this test
deviation, call or email Eric A.
Washburn, Bridge Administrator,
Western Rivers, Coast Guard; telephone
314-269-2378, email Eric. Washburn@
uscg.mil.

SUPPLEMENTARY INFORMATION: The
Stillwater Highway Bridge, across the
St. Croix River, mile 23.4, at Stillwater,
Minnesota, has been modified in its use
from motorized vehicle traffic to
pedestrian and bicycle use only. The
existing operation schedule of the
bridge is no longer necessary as it had
been created solely to reduce the impact
of drawspan openings on motorized
vehicle traffic. This test deviation
requires the bridge to open daily, every
30 minutes from 8 a.m. until midnight,
and upon two hours notice from
midnight until 8 a.m. This test deviation
is effective from 8 a.m. on August 25,
2017 through 11:59 p.m. on October 15,
2017.

The Stillwater Highway Bridge
currently operates in accordance with
33 CFR 117.667(b).

The Stillwater Highway Bridge
provides a vertical clearance of 10.9 feet
above normal pool in the closed-to-
navigation position. Navigation on the
waterway consists primarily of
commercial sightseeing/dinner cruise
boats and recreational watercraft and
will not be significantly impacted.

The Coast Guard will also inform the
users of the waterways through our
Local and Broadcast Notices to Mariners
of the change in operating schedule for
the bridge so that vessel operators can
arrange their transits to minimize any
impact caused by the temporary
deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the

outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Documents mentioned in this notice
as being available in this docket and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
Web site’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

Dated: August 25, 2017.
Eric A. Washburn,
Bridge Administrator, Western Rivers.
[FR Doc. 2017-18443 Filed 8—-29-17; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2017-0348]
RIN 1625-AA-00

Safety Zone; Wando River, Charleston,
SC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is extending
the duration of a temporary safety zone
for navigable waters of the Wando River
within a 500-yard radius of the SC-41
Bridge, vessels and machinery in
Charleston, South Carolina. The safety
zone is needed to ensure the safety of
persons, vessels, and the marine
environment from potential hazards
created by demolition work on the SC-
41 Bridge. Entry of vessels or persons
into this zone is prohibited unless
specifically authorized by the Captain of
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the Port Charleston or a designated
representative.

DATES: This rule is effective from
August 30, 2017 through November 30,
2017.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2017—
0348 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule call or
email Lieutenant Justin Heck, Sector
Charleston Office of Waterways
Management, Coast Guard; telephone
(843) 740-3184, email Justin.C.Heck@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

OMB Office of Management and Budget

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is needed to protect
the public from the hazards associated
with the demolition of the SC—41
Bridge. On August 11, 2017, the Coast
Guard published a temporary final rule,
entitled ““Safety Zone; Demolition of
SC-41 Bridge, Wando River, Charleston,
SC” in the Federal Register (82 FR
37515) establishing a temporary safety
zone for the demolition work on the SC—
41 Bridge in Charleston, South Carolina.
The safety zone is scheduled to expire
on August 30, 2017, but the demolition
company has requested additional time
to complete the demolition work. This
rule extends the duration of the existing
safety zone from August 30, 2017 to
November 30, 2017 to ensure, to the
extent practicable, that there continues

to be protections for the safety of
personnel, vessels, and the marine
environment from the potential hazards
created by the demolition work on the
SC—41 Bridge, which was unable to be
completed during the original time
frame. It would be impracticable and
contrary to the public interest for the
existing safety zone to lapse when the
demolition work needs to continue past
the expiration date of the existing safety
zone.

We are issuing this rule, and under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making it
effective less than 30 days after
publication in the Federal Register.
Delaying the effective date of this rule
would be contrary to public interest
because immediate action is needed to
respond to the potential safety hazards
associated with the demolition work on
the SC—41 Bridge.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. On
August 11, 2017, the Coast Guard
published a temporary final rule,
entitled ““Safety Zone; Demolition of
SC—41 Bridge, Wando River, Charleston,
SC” in the Federal Register (82 FR
37515) establishing a temporary safety
zone for the demolition work on the SC—
41 Bridge in Charleston, South Carolina.
The safety zone is scheduled to expire
on August 30, 2017, but the demolition
company has requested additional time
to complete the demolition work. The
Captain of the Port (COTP) Charleston
has determined that potential hazards
associated with the bridge demolition
will be a safety concern for anyone
within a 500-yard radius of the bridge,
vessels, and machinery. Through this
rule, the COTP Charleston has
determined it necessary to extend the
duration of the safety zone from August
30, 2017 until November 30, 2017
because the safety zone is needed to
protect personnel, vessels, and the
marine environment in the navigable
waters within the safety zone while the
demolition is in progress.

IV. Discussion of the Rule

This rule extends the duration of the
temporary safety zone on the waters of
the Wando River in Charleston, South
Carolina during the SC—41 bridge
demolition. The company conducting
the demolition contacted the Coast
Guard asking for more time to complete
the demolition. The demolition will
take over two separate demolition
periods between August 31, 2017 and
November 30, 2017, during which the
safety zone will be enforced for
approximately six hours each. The

safety zone will cover all navigable
waters within 500 yards of the bridge,
vessels, and machinery being used for
the demolition of the SC—41 Bridge. No
vessel or person will be permitted to
enter, transit through, anchor in, or
remain within the safety zone without
obtaining permission from the Captain
of the Port Charleston or a designated
representative. If authorization to enter,
transit through, anchor in, or remain
within the safety zone is granted by the
Captain of the Port Charleston or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Charleston or a
designated representative. The Coast
Guard will provide notice of the safety
zone by Local Notice to Mariners,
Broadcast Notice to Mariners, and on-
scene designated representatives.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the following reasons: (1)
The safety zone will only be enforced
for a total of twelve hours; (2) although
persons and vessels may not enter,
transit through, anchor in, or remain
within the safety zone without
authorization from the Captain of the
Port Charleston or a designated
representative, they may operate in the
surrounding area during the
enforcement period; and (3) the Coast
Guard will provide advance notification
of the safety zone to the local maritime
community by Local Notice to Mariners
and Broadcast Notice to Mariners.
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B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Goast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of

power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f1), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone that will prohibit persons and
vessels from entering, transiting
through, anchoring in, or remaining
within a limited area surrounding the
SC—41 Bridge on the waters of the
Wando River for two six hour periods.
This rule is categorically excluded from
further review under paragraph 34(g) of
Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Record of Environmental
Consideration are available in the
docket where indicated under
ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; and
Department of Homeland Security Delegation
No. 0170.

m 2. Revise § 165.T07-0348 to read as
follows:

§165.T07-0348 Safety Zone; Demolition
SC-41 Bridge Demolition Phase Two,
Wando River, Charleston, SC.

(a) Location. All waters of the Wando
River encompassed within a 500-yard
radius of the SC—41 Bridge, vessels and
machinery.

(b) Definition. The term ‘‘designated
representative”” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Charleston in the
enforcement of the regulated areas.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
unless authorized by the Captain of the
Port Charleston or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated area may
contact the Captain of the Port
Charleston by telephone at (843) 740—
7050, or a designated representative via
VHEF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated area is granted by
the Captain of the Port Charleston or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
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the Captain of the Port Charleston or a
designated representative.

(3) The Coast Guard will provide
notice of the regulated area by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Enforcement period. This rule will
be enforced from August 4, 2017
through November 30, 2017, during
demolition activity.

Dated: August 25, 2017.
G.G. Stump,

Captain, U.S. Coast Guard, Captain of the
Port Charleston.

[FR Doc. 2017-18432 Filed 8-29-17; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 13

[Docket No. FWS—-R9-MB-2011-0094;
FFO09M20300-167-FXMB123109EAGLE]

RIN 1018—-AY30

Eagle Permits; Revisions to
Regulations for Eagle Incidental Take
and Take of Eagle Nests; Correction

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Correcting amendments.

SUMMARY: We, the U.S. Fish and
Wildlife Service, published a final rule
to revise our regulations regarding
permits that we issue for certain
activities involving eagles. In that final
rule, we revised the permit application
fees for certain eagle permits. These
permits are included in a table of permit
application fees for numerous Service
programs. Because of a formatting error
in the rule, the revisions to the fee table
were not incorporated into the Code of
Federal Regulations (CFR) as intended.
With this document, we correct the
formatting error to properly reflect
current application fees for eagle
permits in the CFR and also remove two
entries in the fee table pertaining to
permits that no longer exist. This rule is
purely an administrative action and
does not affect the provisions of the
original rule in any substantive way.
DATES: This correction is effective
August 30, 2017.

FOR FURTHER INFORMATION CONTACT:
Susan Wilkinson, Division of Policy,
Performance, and Management
Programs; 703—358-2506.

SUPPLEMENTARY INFORMATION:

Background

On December 16, 2016, the U.S. Fish
and Wildlife Service published a final
rule (81 FR 91494) to revise the
regulations in title 50 of the Code of
Federal Regulations (CFR) authorizing
certain activities involving eagles. These
regulations are in parts 13 and 22 of title
50. While the majority of the changes in
the rule were to the regulations in part
22, we also revised application fees
associated with some part 22 eagle
permits and the administration fee for
eagle permits over 5 years and
incorporated those changes into the
permit fee table at 50 CFR 13.11(d)(4),
which sets forth user fees for permits
issued by several Service programs.

The amendatory instruction that
published in that final rule to revise the
table in 50 CFR 13.11(d)(4) would have
reduced the number of columns in the
table from five to four. Because one
column (the “Administration fee”
column) had an entry for only one type
of permit, we intended to remove that
column and insert the information
regarding the administration fee for that
permit as a footnote to the table. While
the Office of the Federal Register (OFR)
allowed the final rule to be published
with that instruction, upon reviewing
the rule for codification into the Code of
Federal Regulations, OFR decided that
the amendatory instruction removing
the Administration fee column was
inappropriate. Instead of revising the
table as we intended, OFR left the table
unchanged and instead included this
footnote to the table in 50 CFR
13.11(d)(4): “Editorial Note: At 81 FR
91549, Dec. 16, 2016, §13.11 was
amended; however, the amendment
could not be incorporated due to
inaccurate amendatory instruction.”

This rule corrects the amendatory
instruction in the December 16, 2016,
final rule (81 FR 91494), so that the CFR
properly incorporates all the revisions
made by that rule.

We are also taking this opportunity to
correct two longstanding errors in the
table at § 13.11(d)(4). In the section
“Migratory Bird Treaty Act” is an entry
for “Falconry,” and in the section “Bald

and Golden Eagle Protection Act” is an
entry for “Eagle falconry.” We are
removing both of these entries from the
table as they remain there in error: They
should have been removed via a former
rulemaking action. On October 8, 2008,
we published a final rule (73 FR 59448)
that revised the regulations pertaining to
falconry. In that rule, we stated that
Federal permitting for falconry would
cease as of January 1, 2014, and, as of
that date, States, territories, and Tribes
would be responsible for issuing
falconry permits. The rule revised
pertinent sections of 50 CFR parts 21
and 22 but failed to make the necessary
corresponding changes to the fee table
in part 13. Accordingly, since we no
longer issue Federal permits for
falconry, we hereby remove two entries
regarding application fees for falconry
permits from the table in § 13.11(d)(4).
Authority: We issue this final rule under

the authority of the Bald and Golden Eagle
Protection Act (16 U.S.C. 668—668d).

List of Subjects in 50 CFR Part 13

Administrative practice and
procedure, Exports, Fish, Imports,
Plants, Reporting and recordkeeping
requirements, Transportation, Wildlife.

Regulation Promulgation

For the reasons described in the
preamble, we hereby amend subchapter
B of chapter I, title 50 of the Code of
Federal Regulations, as set forth below:

PART 13—GENERAL PERMIT
PROCEDURES

m 1. The authority citation for part 13
continues to read as follows:

Authority: 16 U.S.C. 668a, 704, 712, 742j—
1, 1374(g), 1382, 1538(d), 1539, 1540(f), 3374,
4901-4916; 18 U.S.C. 42; 19 U.S.C. 1202; 31
U.S.C. 9701.

m 2. Amend the table in § 13.11(d)(4) by:
m a. Removing the entry “Falconry”
under the section ‘“Migratory Bird
Treaty Act”’; and

m b. Revising the section “Bald and

Golden Eagle Protection Act” and
footnote 1 to read as follows:

§13.11 Application procedures.
* * * * *

(d) EE

(4) * *x %
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Permit . .
Type of permit ci?aiilzn app'figgtb” Admlfnelzt{atlon Amepedement

Bald and Golden Eagle Protection Act

Eagle Scientific Collecting
Eagle Exhibition
Eagle—Native American Religion

Eagle Take permits—Depredation and Protection of Health and Safety 50 CFR part 22 ..

Golden Eagle Nest Take
Eagle Transport—Scientific or Exhibition

Eagle Transport—Native American Religious Purposes
Eagle Incidental Take—Up to 5 years, Commercial

Eagle Incidental Take—Non-commercial
Eagle Incidental Take—5-30 years

Eagle Incidental Take—Transfer of a permit ....

Eagle Nest Take—Single nest, Commercial

Eagle Nest Take—Single nest, Non-commercial .

Eagle Nest Take—Multiple nests

Eagle Take—Exempted under ESA .................

* *

50 CFR part 22 ..
50 CFR part 22 ..
50 CFR part 22 ..

50 CFR part 22 ..
50 CFR part 22 ..
50 CFR part 22 ..
50 CFR part 22 ..
50 CFR part 22 ..
50 CFR part 22 ..
50 CFR part 22 ..
50 CFR part 22 ..
50 CFR part 22 ..
50 CFR part 22 ..
50 CFR part 22 ..

* * *

1 An additional Administration Fee of $8,000 will be assessed every 5 years for permits with durations longer than 5 years for permit review.

* * * * *

Dated: August 25, 2017.
Tina A. Campbell,
Chief, Division of Policy, Performance, and
Management Programs, U.S. Fish and Wildlife
Service.

[FR Doc. 2017-18414 Filed 8-29-17; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 161020985-7181-02]
RIN 0648-XF646

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Ocean Perch
in the Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific ocean perch in the
Western Aleutian district (WAI) of the
Bering Sea and Aleutian Islands
management area (BSAI) by vessels
participating in the BSAI trawl limited
access fishery. This action is necessary
to prevent exceeding the 2017 total
allowable catch (TAC) of Pacific ocean
perch in this area allocated to vessels
participating in the BSAI trawl limited
access fishery.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), August 25, 2017, through
2400 hrs, A.L.t., December 31, 2017.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2017 TAC of Pacific ocean perch,
in the WAL allocated to vessels
participating in the BSAI trawl limited
access fishery was established as a
directed fishing allowance of 161 metric
tons by the final 2017 and 2018 harvest
specifications for groundfish in the
BSALI (82 FR 11826; February 27, 2017).

In accordance with §679.20(d)(1)(iii),
the Regional Administrator finds that
this directed fishing allowance has been
reached. Consequently, NMFS is
prohibiting directed fishing for Pacific
ocean perch in the WAI by vessels
participating in the BSAI trawl limited
access fishery.

After the effective dates of this
closure, the maximum retainable
amounts at § 679.20(e) and (f) apply at
any time during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA) finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such a requirement
is impracticable and contrary to the
public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the Pacific ocean
perch directed fishery in the WAI for
vessels participating in the BSAI trawl
limited access fishery. NMFS was
unable to publish a notice providing
time for public comment because the
most recent, relevant data only became
available as of August 22, 2017. The
Acting AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 25, 2017.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2017-18442 Filed 8-25-17; 4:15 pm]
BILLING CODE 3510-22-P
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purpose of these notices is to give interested
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DEPARTMENT OF ENERGY

10 CFR Part 431
[EERE-2017-BT-TP-0047]

Energy Conservation Program: Test
Procedure for Small Electric Motors
and Electric Motors

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Request for information;
extension of public comment period.

SUMMARY: On July 31, 2017, the U.S.
Department of Energy (DOE) published
a request for information (RFI)
pertaining to the test procedures for
small electric motors and electric
motors. The notice provided an
opportunity for submitting written
comments, data, and information by
August 30, 2017. This document
announces an extension of the comment
period until September 13, 2017.

DATES: The comment period for the RFI,
published on July 31, 2017 (82 FR
35468), is extended. DOE will accept
written comments, data, and
information in response to the RFI
received no later than September 13,
2017.

ADDRESSES: Interested persons are
encouraged to submit comments by any
of the following methods:

e Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

e Email:
SmallElectricMotors2017TP0047@
ee.doe.gov. Include docket number
EERE-2017-BT-TP-0047 in the subject
line of the message. Submit electronic
comments in WordPerfect, Microsoft
Word, PDF, or ASCII file format, and
avoid the use of special characters or
any form of encryption.

e Postal Mail: Appliance and
Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-5B,
1000 Independence Avenue SW.,
Washington, DC 20585-0121. If

possible, please submit all items on a
compact disc (CD), in which case it is
not necessary to include printed copies.

e Hand Delivery/Courier: Appliance
and Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, 950 L’Enfant Plaza
SW., 6th Floor, Washington, DC 20024.
Telephone: (202) 287—1445. If possible,
please submit all items on a CD, in
which case it is not necessary to include
printed copies.

No telefacsimilies (faxes) will be
accepted. For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see section III of this document.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at http://
www.regulations.gov. All documents in
the docket are listed in the http://
www.regulations.gov index. However,
some documents listed in the index,
such as those containing information
that is exempt from public disclosure,
may not be publicly available.

The docket Web page can be found at
http://www.regulations.gov/#!docket
Detail;D=EERE-2017-BT-TP-0047. The
docket Web page will contain simple
instructions on how to access all
documents, including public comments,
in the docket. See section III for
information on how to submit
comments through http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Jeremy Dommu, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-5B 1000
Independence Avenue SW.,
Washington, DC 20585—-0121.
Telephone: (202) 586—9870. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Mary Greene, U.S. Department of
Energy, Office of the General Counsel,
GGC-33, 1000 Independence Avenue
SW., Washington, DC 20585-0121.
Telephone: (202) 586—1817. Email:
mary.greene@hgq.doe.gov.

For further information on how to
submit a comment, review other public
comments and the docket, contact the
Appliance and Equipment Standards
Program staff at (202) 287-1445 or by
email: ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION: DOE
published a RFI pertaining to the test
procedure for small electric motors and
electric motors on July 31, 2017. 82 FR
35468. The RFI initiated a data
collection process to consider whether
to amend DOE’s test procedures for
small electric motors and electric
motors, and whether new test
procedures are needed for motors
beyond those subject to the existing
Federal test procedures. DOE requested
written comment, data, and information
pertaining to these test procedures by
August 30, 2017.

The National Electrical Manufacturers
Association (NEMA), an interested party
in the matter, requested a two-week
extension of the public comment period
for the RFI published in the Federal
Register on August 17, 2017. (NEMA,
No. 6, at p. 1)

DOE believes that extending the
comment period to allow additional
time for interested parties to submit
comments is appropriate. Therefore,
DOE is extending the comment period
until September 13, 2017 to provide
interested parties additional time to
prepare and submit comments.
Accordingly, DOE will consider any
comments received by September 13,
2017 to be timely submitted.

Issued in Washington, DC, on August 23,
2017.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2017-18408 Filed 8—29-17; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2017-0807; Product
Identifier 2017-NM-080-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all The
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Boeing Company Model 737-100, —200,
—200C, —-300, —400, and —500 series
airplanes. This proposed AD was
prompted by reports of cracking in the
webs of the stub beams at certain
fuselage stations. These cracks are the
result of fatigue caused by cyclical
loading from pressurization, wing loads,
and landing loads. This proposed AD
would require repetitive inspections for
cracking of the webs of the stub beams
at certain fuselage stations, and
applicable on-condition actions. We are
proposing this AD to address the unsafe
condition on these products.

DATES: We must receive comments on
this proposed AD by October 16, 2017.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster
Blvd., MC 110-SK57, Seal Beach, CA
90740-5600; telephone 562-797-1717;
Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Standards Branch,
1601 Lind Avenue SW., Renton, WA.
For information on the availability of
this material at the FAA, call 425-227—
1221. It is also available on the Internet
at http://www.regulations.gov by
searching for and locating Docket No.
FAA-2017-0807.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0807; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,

except Federal holidays. The AD docket
contains this NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Galib Abumeri, Aerospace Engineer,
Airframe Section, FAA, Los Angeles
ACO Branch, 3960 Paramount
Boulevard, Lakewood, CA 90712—4137;
phone: 562-627-5324; fax: 562—627—
5210; email: galib.abumeri@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2017-0807; Product Identifier 2017—
NM-080-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM
because of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received reports of cracking
in the webs of the stub beams at fuselage
station (STA) 685, STA 695, and STA
706. These cracks are a result of fatigue
caused by cyclical loading from
pressurization, wing loads, and landing
loads.

Cracks have occurred in the stub
beam webs at STA 685 on the left and
right sides of airplanes, with total flight
cycles ranging between 21,673 and
45,892 at the time of the crack finding.
Cracks have occurred in the stub beam
webs at STA 695 on the left and right
sides of airplanes, with total flight
cycles ranging between 49,572 and
56,712 at the time of crack findings.
Cracks have also occurred in the stub
beam webs at STA 706 on the left and

ESTIMATED COSTS

right sides of airplanes with total flight
cycles ranging between 12,017 and
64,392 at the time of crack findings.
Cracking in the stub beam webs at
certain fuselage stations, if not
corrected, could result in the loss of
structural integrity of the airframe
during flight, collapse of the main
landing gear, and failure of the pressure

deck.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Alert Service
Bulletin 737-53A1364, dated May 24,
2017. The service information describes
procedures for doing high frequency
eddy current and detailed inspections
for cracking of the fuselage stub beam
webs below the passenger floor at STA
685, STA 695, and STA 706, and
applicable on-condition actions. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type designs.

Proposed AD Requirements

This proposed AD would require
accomplishment of the actions
identified as “RC” (required for
compliance) in the Accomplishment
Instructions of Boeing Alert Service
Bulletin 737-53A1364, dated May 24,
2017, described previously, except for
any differences identified as exceptions
in the regulatory text of this proposed
AD.

For information on the procedures
and compliance times, see this service
information at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0807.

Costs of Compliance

We estimate that this proposed AD
affects 160 airplanes of U.S. registry. We
estimate the following costs to comply
with this proposed AD:

Action Labor cost Parts cost Cost per product Cost on U.S. operators
Inspections .. | Up to 13 work-hours x $85 per $0 | Up to $1,105 per inspection cycle .. | Up to $176,800 per inspection
hour = $1,105 per inspection cycle.
cycle.
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We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2017-0807; Product Identifier 2017—
NM-080-AD.

(a) Comments Due Date

We must receive comments by October 16,
2017.

(b) Affected ADs

None.
(c) Applicability

This AD applies to all The Boeing
Company Model 737-100, —200, —200C,

—300, —400, and —500 series airplanes,
certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by reports of
cracking in the webs of the stub beams at
certain fuselage stations. These cracks are the
result of fatigue caused by cyclical loading
from pressurization, wing loads, and landing
loads. We are issuing this AD to detect and
correct cracking in the webs of the stub
beams at certain fuselage stations, which if
not corrected, could result in the loss of
structural integrity of the airframe during
flight, collapse of the main landing gear, and
failure of the pressure deck.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions for Group 1 Airplanes

For airplanes identified as Group 1 in
Boeing Alert Service Bulletin 737-53A1364,
dated May 24, 2017, within 120 days after the
effective date of this AD, inspect the stub
beam webs for any cracking, and do all
applicable on-condition actions, using a
method approved in accordance with the
procedures specified in paragraph (j) of this
AD.

(h) Required Actions for Group 2, 3, 4, 5,
and 6 Airplanes

Except as required by paragraph (i) of this
AD: For Group 2, 3, 4, 5, and 6 airplanes as
identified in Boeing Alert Service Bulletin
737-53A1364, dated May 24, 2017: At the
applicable times specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1364, dated May 24, 2017,
do all applicable actions identified as “RC”
(required for compliance) in, and in
accordance with, the Accomplishment
Instructions of Boeing Service Bulletin
Boeing Alert Service Bulletin 737-53A1364,
dated May 24, 2017.

(i) Exceptions to Service Information
Specifications

(1) For purposes of determining
compliance with the requirements of this AD,
the phrase “the effective date of this AD”
may be substituted for “the original issue
date of this service bulletin,” which is
specified in Boeing Alert Service Bulletin
737-53A1364, dated May 24, 2017.

(2) Where Boeing Alert Service Bulletin
737-53A1364, dated May 24, 2017, specifies
contacting Boeing, and specifies that action
as RC: This AD requires using a method
approved in accordance with the procedures
specified in paragraph (j) of this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (k)(1) of
this AD. Information may be emailed to: 9-
ANM-LAAC-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO Branch, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) Except as required by paragraph (i)(2)
of this AD: For service information that
contains steps that are labeled as RC, the
provisions of paragraphs (j)(4)(i) and (j)(4)(ii)
of this AD apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.
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(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOG, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(k) Related Information

(1) For more information about this AD,
contact Galib Abumeri, Aerospace Engineer,
Airframe Section, FAA, Los Angeles ACO
Branch, 3960 Paramount Boulevard,
Lakewood, CA 90712-4137; phone: 562—-627—
5324; fax: 562—-627-5210; email:
galib.abumeri@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562—-797-1717; Internet: https://
www.myboeingfleet.com. You may view this
referenced service information at the FAA,
Transport Standards Branch, 1601 Lind
Avenue SW., Renton, WA. For information
on the availability of this material at the
FAA, call 425-227-1221.

Issued in Renton, Washington, on August
22, 2017.
Dionne Palermo,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2017-18389 Filed 8-29-17; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2017-0344; Airspace
Docket No. 17-AWP-11]

Proposed Modification of Air Traffic
Service (ATS) Routes; Western United
States

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify VOR Federal Airways V-113
and V-244 which caused navigational
aid gaps due to the decommissioning of
Manteca and Maxwell VORs.

DATES: Comments must be received on
or before October 16, 2017.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone:
1(800) 647-5527, or (202) 366—9826.
You must identify FAA Docket No.
FAA-2017-0344 and Airspace Docket

No. 17-AWP-11 at the beginning of
your comments. You may also submit
comments through the Internet at http://
www.regulations.gov. You may review
the public docket containing the
proposal, any comments received, and
any final disposition in person in the
Dockets Office between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. The Docket
Office (telephone 1(800) 647-5527), is
on the ground floor of the building at
the above address.

FAA Order 7400.11A, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at http://www.faa.gov/air_traffic/
publications/. For further information,
you can contact the Airspace Policy
Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11A at NARA, call (202)
741-6030, or go to http://
www.archives.gov/federal register/
code of federal-regulations/ibr_
locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Kenneth Ready, Airspace Policy Group,
Office of Airspace Services, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies the
route structure as necessary to preserve
the safe and efficient flow of air traffic
within the National Airspace System
(NAS).

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers (FAA Docket No. FAA—
2017-0344 and Airspace Docket No. 17—
AWP-11) and be submitted in triplicate
to the Docket Management Facility (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at http://
www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2017-0344, and
Airspace Docket No. 17-AWP-11.” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified comment closing
date will be considered before taking
action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
comment closing date. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Western Service Center, Operations
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Support Group, Federal Aviation
Administration, 1601 Lind Ave. SW.,
Renton, WA 98057.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11A, airspace
Designations and Reporting Points,
dated August 3, 2016, and effective
September 15, 2016. FAA Order
7400.11A is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11A lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

Background

On January 5, 2017, the FAA
published in the Federal Register an
NPRM (82 FR 1279), Docket No. FAA—
2016-9264, proposing to modify and
establish several airways due to the
decommissioning of Manteca and
Maxwell VOR facilities. Among those
airways, the FAA proposed
modifications to V-113 and V-244.

In the final rule, published on April
20, 2017, the FAA decided to delay the
proposed changes to V-244 because
more coordination was required. (82 FR
18551), Docket No. FAA-2016—-9264.
The FAA finalized V-113 as proposed
in the NPRM with a gap in the route
structure between Panoche, California
and Linden, California. Prior to the
effective date of June 22, 2017, and
without notification to the public, the
FAA inadvertently published
navigational charts that reflected the gap
in V-113 had been filled. Because this
portion of the airway reflected on the
chart was not properly established by
rule, the FAA issued an out-of-service
NOTAM for this segment until a
rulemaking action could be completed.

The Proposal

The FAA is proposing an amendment
to Title 14, Code of Federal Regulations
(14 CFR) part 71 to modify V-113 and
V-244. The proposed route changes are
outlined below.

V-244: The FAA proposes to relocate
the segment of the route from Oakland,
CA by rerouting the airway
approximately 10 nautical miles north
of the previous airway until tied back
into the previous route at Coaldale, NV.
New legal description: From Oakland,
CA; INT Oakland 077°(T) 060°(M) and
Linden, CA, 246°(T) 229°(M) radials;
Linden; 30 miles, 153 MSL, INT Linden
094°(T) 077°(M) and Hangtown, CA,
157°(T) 140°(M) radials; 58 miles, 153
MSL, INT Coaldale, CA, 267°(T) 250°(M)
and Friant, CA, 022°(T) 005°(M) radials;

23 miles, 153 MSL, INT Coaldale
267°(T) 250°(M) and Bishop, CA,
337°(T) 322°(M) radials; 43 miles, 125
MSL, Coaldale, NV. The remaining
portion of the route (from Coaldale, NV
to Salina, KS) would be unchanged.

V-113: The FAA proposes fill the gap
between Panoche, CA to Linden, CA by
revising the legal description as follows.
From Morro Bay, CA; Paso Robles, CA;
Priest, CA; Panoche, CA; INT Modesto
208°(T) 191°(M) and EI Nido 277°(T)
262°(M) radials; Modesto, CA; Linden,
CA; NT Linden 046°(T) 029°(M) and
Mustang, NV, 208°(T) 192°(M) radials;
Mustang; 42 miles, 24 miles, 115 MSL,
95 MSL, Sod House, NV; 67 miles, 95
MSL, 85 MSL, Rome, OR; 61 miles, 85
MSL, Boise, ID; Salmon, ID;
Coppertown, MT; Helena, MT; to
Lewistown, MT.

VOR federal airways are published in
paragraph 6010(a) of FAA Order
7400.11A dated August 3, 2016, and
effective September 15, 2016, which is
incorporated by reference in 14 CFR
71.1. The VOR federal airways listed in
this document will be subsequently
published in the Order.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11A,
Airspace Designations and Reporting
Points, dated August 3, 2016 and
effective September 15, 20186, is
amended as follows:

Paragraph 6010 Domestic VOR Federal
Airways.

V-113 (Amended)

From Morro Bay, CA; Paso Robles, CA;
Priest, CA; Panoche, CA; INT Modesto
208°(T) 191°(M) and El Nido 277°(T) 262°(M)
radials; Modesto, CA; Linden, CA; INT
Linden 046°(T) 029°(M) and Mustang, NV,
208°(T) 192°(M) radials; Mustang; 42 miles,
24 miles, 115 MSL, 95 MSL, Sod House, NV;
67 miles, 95 MSL, 85 MSL, Rome, OR; 61
miles, 85 MSL, Boise, ID; Salmon, ID;
Coppertown, MT; Helena, MT; to Lewistown,
MT.

* * * * *

V-244 (Amended)

From Oakland, CA; INT Oakland 077°(T)
060°(M) and Linden, CA, 246°(T) 229°(M)
radials; Linden; 30 miles, 153 MSL, INT
Linden 094°(T) 077°(M) and Hangtown, CA,
157°(T) 140°(M) radials; 58 miles, 153 MSL,
INT Coaldale, CA, 267°(T) 250°(M) and
Friant, CA, 022°(T) 005°(M) radials; 23 miles,
153 MSL, INT Coaldale 267°(T) 250°(M) and
Bishop, CA, 337°(T) 322°(M) radials; 43
miles, 125 MSL, Coaldale, NV; Tonopah, NV;
40 miles, 115 MSL, Wilson Creek, NV; 28
miles, 115 MSL, Milford, UT; Hanksville, UT;
63 miles, 13 miles, 140 MSL, 36 miles, 115
MSL, Montrose, CO; Blue Mesa, CO; 33
miles, 122 MSL, 27 miles, 155 MSL, Pueblo,
CO; 18 miles, 48 miles, 60 MSL, Lamar, CO;
20 miles, 116 miles, 65 MSL, Hays, KS; to
Salina, KS. The airspace within R-2531A and
R-2531B is excluded.

Issued in Washington, DC, on August 22,
2017.
Rodger A. Dean Jr.,
Manager, Airspace Policy Group.
[FR Doc. 2017-18325 Filed 8-29-17; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1926

[Docket ID-OSHA-2007-0066]

RIN 1218-AC86

Cranes and Derricks in Construction:
Operator Certification Extension

AGENCY: Occupational Safety and Health
Administration (OSHA), Labor.

ACTION: Notice of proposed rulemaking.

SUMMARY: Under OSHA'’s standard for
cranes and derricks used in construction
work, crane operators are to be certified
by November 10, 2017. Until that date,
employers also have duties under the
standard to ensure that crane operators
are trained and competent to operate the
crane safely. The Agency delayed the
deadline for operator certification by
three years to November 10, 2017, and
extended the existing employer duties
for the same period. The Agency is
proposing to delay the deadline and
extend the existing employer duty to
ensure that operators of equipment
covered by this standard are competent
to operate the equipment safely for one
year to November 17, 2018.

DATES: Submit comments to this
proposed rule, including comments to
the information collection (paperwork)
determination (described under the
section titled “Agency
Determinations”), hearing requests, and
other information by September 29,
2017. All submissions must bear a
postmark or provide other evidence of
the submission date.

ADDRESSES: Submit comments, hearing
requests, and other material, identified
by Docket No. OSHA—-2007-0066, using
any of the following methods:
Electronically: Submit comments and
attachments, as well as hearing requests
and other information, electronically at
http://www.regulations.gov, which is
the Federal e-Rulemaking Portal. Follow
the instructions online for submitting
comments. Note that this docket may
include several different Federal
Register notices involving active
rulemakings, so it is extremely
important to select the correct notice or
its ID number when submitting
comments for this rulemaking. After
accessing the docket (OSHA-2007—
0066), check the “proposed rule” box in
the column headed “Document Type,”
find the document posted on the date of
publication of this document, and click
the “Submit a Comment” link.
Additional instructions for submitting

comments are available from the
regulations.gov homepage.

Facsimile: OSHA allows facsimile
transmission of comments that are 10
pages or fewer in length (including
attachments). Fax these documents to
the OSHA Docket Office at (202) 693—
1648. OSHA does not require hard
copies of these documents. Instead of
transmitting facsimile copies of
attachments that supplement these
documents (e.g., studies, journal
articles), commenters must submit these
attachments to the OSHA Docket Office,
Technical Data Center, Room N-2625,
OSHA, U.S. Department of Labor, 200
Constitution Ave. NW., Washington, DC
20210. These attachments must clearly
identify the sender’s name, the date,
subject, and the docket number (OSHA—
2007-0066) so that the Docket Office
can attach them to the appropriate
document.

Regular mail, express delivery, hand
delivery, and messenger (courier)
service: Submit comments and any
additional material to the OSHA Docket
Office, RIN No. 1218—-AC86, Technical
Data Center, Room N-3508, OSHA, U.S.
Department of Labor, 200 Constitution
Ave. NW., Washington, DC 20210;
telephone: (202) 693—-2350. (OSHA’s
TTY number is (877) 889-5627). Contact
the OSHA Docket Office for information
about security procedures concerning
delivery of materials by express
delivery, hand delivery, and messenger
service. The Docket Office will accept
deliveries (express delivery, hand
delivery, messenger service) during the
Docket Office’s normal business hours,
8:15 a.m. to 4:45 p.m., e.s.t.

Instructions: All submissions must
include the Agency’s name, the title of
the rulemaking (Cranes and Derricks in
Construction: Operator Certification
Extension), and the docket number (i.e.,
OSHA Docket No. OSHA-2007—-0066).
OSHA will place comments and other
material, including any personal
information, in the public docket
without revision, and the comments and
other material will be available online at
http://www.regulations.gov. Therefore,
OSHA cautions commenters about
submitting statements they do not want
made available to the public, or
submitting comments that contain
personal information (either about
themselves or others) such as Social
Security numbers, birth dates, and
medical data.

Docket: To read or download
comments or other material in the
docket, go to hitp://www.regulations.gov
or to the OSHA Docket Office at the
above address. The electronic docket for
this proposed rule established at http://
www.regulations.gov contains most of

the documents in the docket. However,
some information (e.g., copyrighted
material) is not available publicly to
read or download through this Web site.
All submissions, including copyrighted
material, are available for inspection at
the OSHA Docket Office. Contact the
OSHA Docket Office for assistance in
locating docket submissions.

FOR FURTHER INFORMATION CONTACT:

General information and press
inquiries: Mr. Frank Meilinger, OSHA
Office of Communications; telephone:
(202) 693—1999; email:
Meilinger.Francis2@dol.gov.

Technical inquiries: Mr. Vernon
Preston; telephone: (202) 693—-2020; fax:
(202) 693—1689; email: Preston.Vernon@
dol.gov.

Copies of this Federal Register
notice and news releases: Electronic
copies of these documents are available
at OSHA’s Web page at http://
www.osha.gov.

SUPPLEMENTARY INFORMATION:

I. Summary and Explanation of the
Proposed Amendments to the Standard

A. Introduction

OSHA is publishing this Notice of
Proposed Rulemaking to extend for one
year the employer duty to ensure crane
operator competency for construction
work, from November 10, 2017, to
November 10, 2018. OSHA also is
proposing to delay the enforcement date
for crane operator certification for one
year from November 10, 2017, to
November 10, 2018. This would be the
second delay of the enforcement date,
which OSHA needs to address
stakeholder concerns over the operator
certification requirements in the 2010
cranes and derricks in construction
standard.

B. Summary of Economic Impact

This proposed rule is not
economically significant. OSHA
proposes to revise 29 CFR 1926.1427(k)
(competency assessment and training) to
delay the deadline for compliance with
the operator certification requirement in
its construction standard for cranes and
derricks, and to extend the existing
employer duties for the same period.
OSHA'’s preliminary economic analysis
shows that delaying the date for
operator certification and employers’
assessment of crane operators, rather
than allowing both provisions to expire
on November 10, 2017, will result in a
net cost savings for the affected
industries. Delaying the compliance
date for operator certification results in
estimated cost savings that exceed the
estimated new costs for employers to
continue to assess crane operators to
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ensure their competent operation of the
equipment in accordance with
1926.1427(k). The detailed preliminary
economic analysis is in the “Agency
Determinations” section of this
preamble.

C. Background

1. Operator Certification Options

OSHA developed the final rule for
cranes and derricks in construction (29
CFR subpart CC, referred to as “the
crane standard” hereafter) through a
negotiated rulemaking process. OSHA
established a federal advisory
committee, the Cranes and Derricks
Negotiated Rulemaking Advisory
Committee (C-DAC), to develop a draft
proposed rule. C-DAC met in 2003 and
2004 and developed a draft proposed
rule (which included the provisions
concerning crane operator certification
at issue in this rulemaking) that it
provided to OSHA. The rule OSHA
subsequently proposed closely followed
C-DAC’s draft proposal (73 FR 59718).

The Agency initiated a Small
Business Advocacy Review Panel in
2006. The Agency published the
proposed rule for cranes in construction
in 2008, received public comment on
the proposal, and conducted a public
hearing. Among many other provisions,
OSHA'’s final rule incorporated, with
minor changes, the four-option
certification scheme that C-DAC had
recommended and the Agency had
proposed. Accordingly, in § 1926.1427,
as originally promulgated, OSHA
required employers to ensure that their
crane operators are certified under at
least one of four options by November
10, 2014:

Option 1. Certification by an
independent testing organization
accredited by a nationally recognized
accrediting organization;

Option 2. Qualification by an
employer’s independently audited
program;

Option 3. Qualification by the U.S.
military;

Option 4. Compliance with qualifying
state or local licensing requirements
(where mandatory).

The third-party certification option in
§1926.1427(b)—Option 1—is the only
certification option that is “portable,”
meaning that any employer who
employs an operator may rely on that
operator’s certification as evidence of
compliance with the crane standard’s
operator certification requirement. This
certification option also is the only one
that is available to all employers; it is
the option that OSHA, and the parties
that participated in the rulemaking,
believed would be the one most widely

used. In this regard, OSHA is not aware
of an audited employer qualification
program among construction industry
employers (Option 2), and the crane
standard limits the U.S. military crane
operator certification programs (Option
3) to federal employees of the
Department of Defense or the armed
services. While state and local
governments certify some crane
operators (Option 4), the vast majority of
operators who become certified do so
through Option 1—by third-party testing
organizations accredited by a nationally
recognized accrediting organization.

Under Option 1, a third party
performs testing. Before a testing
organization can issue operator
certifications, paragraph 1427(b)(1) of
the crane standard provides that a
nationally recognized accrediting
organization must accredit the testing
organizations. To accredit a testing
organization, the accrediting agency
must determine that the testing
organization meets industry-recognized
criteria for written testing materials,
practical examinations, test
administration, grading, facilities and
equipment, and personnel. The testing
organization must administer written
and practical tests that:

e Assess the operator’s knowledge
and skills regarding subjects specified in
the crane standard;

o provide different levels of
certification based on equipment
capacity and type;

o have procedures to retest applicants
who fail; and

o have testing procedures for
recertification.

Paragraph 1427(b)(2) of the final crane
standard also specifies that, for the
purposes of compliance with the crane
standard, an operator is deemed
qualified to operate a particular piece of
equipment only if the operator is
certified for that type and capacity of
equipment or for higher-capacity
equipment of that type. It further
provides that, if no testing organization
offers certification examinations for a
particular equipment type and/or
capacity, the operator is deemed
qualified to operate that equipment if
the operator is certified for the type/
capacity of equipment that is most
similar to that equipment, and for which
a certification examination is available.

2. Overview of § 1926.1427(k) (Phase-in
Provision)

The final crane standard replaced
provisions in 29 CFR 1926 subpart N—
Cranes, Derricks, Hoists, Elevators, and
Conveyors, of the construction safety
standards. Provisions for employers to
ensure that operators of equipment,

including cranes, are trained and
qualified to safely operate that
equipment are available elsewhere in
the construction safety standards (see,
for example, § 1926.20(b)(4) and (£)(2)).
OSHA delayed the effective date of
the operator certification requirement
for four years, until November 10, 2014
(see §1427(k)(1)). To make sure that
crane operators knew how to operate
equipment safely during this phase-in
period, the Agency required employers
to “ensure that operators of equipment
covered by this standard are competent
to operate the equipment safely”
(§1926.1427(k)(2)(i)). When the operator
“assigned to operate machinery does not
have the required knowledge or ability
to operate the equipment safely,” the
standard requires employers to train and
evaluate the operator
(§1926.1427(k)(2)(ii)).

3. Post-Final Rule Developments

After OSHA issued the final rule, it
continued to receive feedback from
members of the regulated community
and conducted stakeholder meetings on
April 2 and 3, 2013, to give interested
members of the public the opportunity
to express their views. Participants
included construction contractors, labor
unions, crane manufacturers, crane
rental companies, accredited testing
organizations, one of the accrediting
bodies, insurance companies, crane
operator trainers, and military
employers. Detailed notes of
participants’ comments are available at
OSHA-2007-0066—0539. Various
parties informed OSHA that, in their
opinion, the operator certification
option would not adequately ensure that
crane operators could operate their
equipment safely. They said a certified
operator would need additional
training, experience, and evaluation,
beyond the training and evaluation
required to obtain certification, to
ensure that he or she could operate a
crane safely.

OSHA also received information that
two (of a total of four) accredited testing
organizations have been issuing
certifications only by “‘type” of crane,
rather than by the “type and capacity”
of crane, as the crane standard requires.
As a result, those certifications do not
meet the standard’s requirements and
operators who obtained certifications
from only those organizations cannot,
under OSHA’s crane standard, operate
cranes on construction sites after the
new requirements become effective.
Some stakeholders in the crane industry
requested that OSHA remove the
capacity requirement.

Most of the participants in the
stakeholder meetings expressed the
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opinion that an operator’s certification
by an accredited testing organization
did not mean that the operator was fully
competent or experienced to operate a
crane safely on a construction work site.
The participants likened operator
certification to a new driver’s license, or
a learner’s permit, to drive a car. Most
participants said that the operator’s
employer should retain the
responsibility to ensure that the
operator was qualified for the particular
crane work assigned. Some participants
wanted certification to be, or viewed to
be, sufficient to operate a crane safely.
Stakeholders noted that operator
certification was beneficial in
establishing a minimum threshold of
operator knowledge and familiarity with
cranes.

D. Three-Year Extension

In order to address the issues raised
by industry stakeholders after
publication of the final rule, OSHA
proposed a rule delaying the
compliance date for the operator
certification requirements of the crane
standard, and extending the employer
duty to ensure that the operator was
qualified for the particular crane work
assigned, by three years until November
10, 2014, (79 FR 7611). Subsequently,
OSHA conducted a hearing on the
rulemaking on May 19, 2014, gathering
more comments on the proposed
extension (OSHA—-2007-0066—-0521).

On September 26, 2014, OSHA issued
a final rule delaying the compliance
date for operator certification for three
years until November 10, 2017, (79 FR
57785). After publication of the final
rule, OSHA began conducting site visits
with a variety of stakeholders and the
Agency drafted regulatory text with the
purpose of addressing the capacity issue
and the employer duty concerns.

On March 31 and April 1, 2015,
OSHA convened a special meeting of
Advisory Committee on Construction
Safety and Health in which both ACCSH
members and non-member industry
stakeholders provided feedback on the
draft regulatory text.! Prior to the
meeting, OSHA made available the draft
regulatory text,2 an overview of the draft
regulatory text,? and a summary of the
site visits with stakeholders.# OSHA
received many comments and

1 Transcript for March 31: https://www.osha.gov/
doc/accsh/transcripts/accsh_20150331.pdf;
transcript for April 1: https://www.osha.gov/doc/
accsh/transcripts/accsh_20150401.pdf.

2 https://www.osha.gov/doc/accsh/
accshcrane.pdyf.

3 https://www.osha.gov/doc/accsh/proposed_
crane.html.

4 https://www.osha.gov/doc/accsh/summary _
crane.html.

suggestions for revising the regulatory
text at the ACCSH meeting. Since that
meeting, the Agency has worked to re-
draft the regulatory text and preamble
for the proposed rule. To ensure the
Agency has enough time to propose and
finalize the rulemaking, OSHA is
proposing this one-year extension of the
certification requirement compliance
date. Just as with the previous
extension, OSHA is also proposing an
extension of the existing employer
assessment duty for the same time
period.

E. Explanation of Proposed Action and
Request for Comment

The effective dates of the operator
certification requirement and the other
“phase in” of employer duties are in 29
CFR 1926.1427(k)(1). The Agency is
proposing to revise § 1427(k)(1) to delay
the deadline for operator certification by
one year from November 10, 2017, to
November 10, 2018, to provide
additional time for the Agency to
propose and finalize a rulemaking that
addresses stakeholders’ concerns. The
Agency also is proposing to extend the
current employer duties in
§1926.1427(k)(2)(i) and (ii) to ensure
there is no reduction in worker
protection during this three-year period.
When OSHA included these employer
duties in the final crane standard in
2010, these duties were to be a “phase
in” to certification (75 FR 48027). By
extending the date to November 10,
2018, as proposed in this notice, the
requirements would continue to serve
that purpose and preserve the status
quo.

Without an extension, the
certification requirements from the
crane standard will prevent operators
without certification by crane capacity
from operating cranes, potentially
disrupting the construction industry by
creating a large number of crane
operators without compliant
certifications. Without the extension,
after November 10, 2017, there would
not be any duty for employers to ensure
that their operators are competent to
operate the equipment safely. This
could diminish the effectiveness of the
final rule which OSHA previously
estimated to prevent 22 fatalities per
year (75 FR 47914).

OSHA seeks comment on this
approach, including the duration of the
proposed extension of the operator
certification deadline and the existing
employer duties. OSHA encourages
commenters to include a rationale for
any alternatives that they propose.
OSHA also requests comment on the
‘““Agency Determinations” section that
follows, including the preliminary

economic analysis, paperwork
requirements, and other regulatory
impacts of this rule on the regulated
community.

II. Agency Determinations

A. Preliminary Economic Analysis and
Regulatory Flexibility Analysis

When it issued the final crane rule in
2010, OSHA prepared a final economic
analysis (2010 FEA) as required by the
Occupational Safety and Health Act of
1970 (OSH Act; 29 U.S.C. 651 et seq.)
and Executive Orders 12866 (58 FR
51735) (Sept. 30, 1993) and 13563 (76
FR 3821 (Jan. 21, 2011)). OSHA also
published a Final Regulatory Flexibility
Analysis as required by the Regulatory
Flexibility Act (5 U.S.C. 601-612). On
September 26, 2014, the Agency
included a separate FEA (2014 FEA)
when it published a final rule delaying
until November 10, 2017, the deadline
for all crane operators to become
certified, and extending the employer
duty to ensure operator competency for
the same period (79 FR 57785). The
preliminary economic analysis (PEA) for
this rulemaking relies on the
methodology of the 2014 FEA, which in
turn is based on estimates from the 2010
FEA, along with public comments and
testimony and other documents in the
2014 rulemaking record. In this
document OSHA has summarized some
of the information from the 2014 FEA
and noted where the current analysis
differs from the previous FEA.
Additional background on the analysis
in this PEA may be found in the 2014
FEA.

Because OSHA estimates this rule
will have a cost savings for employers
of $4.4 million using a discount rate of
3 percent for the one year of the
extension, this final rule is not
economically significant within the
meaning of Executive Order 12866, or a
major rule under the Unfunded
Mandates Reform Act or Section 804 of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (5
U.S.C. 801 et seq.).

This PEA focuses solely on costs, and
not on any changes in safety and
benefits resulting from extending the
certification deadline and the employer
duties under § 1926.1427(k)(2). OSHA
previously provided its assessment of
the benefits of the crane standard in the
2014 FEA of that standard. As noted
elsewhere in this preamble, the primary
rationale for this proposal is to maintain
the status quo—including preservation
of the employer duty to ensure that
crane operators are competent—while
providing OSHA additional time to
conduct rulemaking on the crane
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operator requirements in response to
stakeholder concerns.

Extending the employer’s requirement
to ensure an operator’s competency
during this period means taking the
same approach of the previous
extension: Continuing measures in
existence since OSHA published the
crane standard in 2010. As OSHA stated
in the preamble to the 2010 final rule,
the interim measures in paragraph (k)
“are not significantly different from
requirements that were effective under
subpart N of this part at former
§1926.550, § 1926.20(b)(4) (‘the
employer shall permit only those
employees qualified by training or
experience to operate equipment and
machinery’), and § 1926.21(b)(2) (‘the
employer shall instruct each employee
in the recognition and avoidance of
unsafe conditions . . .’)” (75 FR 48027).

Delaying the operator certification
requirement defers a regulatory
requirement and produces cost savings
for employers. There will, however, be
continuing employer costs for extending
the requirement to assess operators
under existing § 1926.1427(k)(2); if
OSHA does not extended these
requirements, they will expire on
November 10, 2017, and employers
would not incur these costs after 2017.
With the extension, these continuing
employer costs will be offset by a
reduction in expenses that employers
would otherwise have been required to
incur to ensure that their operators are
certified before the existing November
2017 deadline.

Overview

In the following analysis, OSHA
examines costs and savings to determine
the net economic effect of the rule. By
comparing the additional assessment
costs to the certification cost savings
across two scenarios—scenario 1 in
which there is no extension of the 2017
deadline, and scenario 2 in which there
is an extension until 2018—0OSHA
estimates that the extension will
produce a net savings for employers of
$4.4 million per year using a discount
rate of 3 percent ($5.2 million per year
using an interest rate of 7 percent).5

OSHA'’s analysis follows the steps
below to reach its estimate of an annual
net $4.4 million in savings:

(1) Estimate the annual assessment
costs for employers;

(2) Estimate the annual certification
costs for employers; and

5 As explained in the following discussion, OSHA
typically calculates the present value of future costs
and benefits using two interest rate assumptions,
3% and 7%, as recommended by OMB Circular A—
4 of September 17, 2003. All dollar amounts unless
otherwise stated are in 2016 dollars.

(3) Estimate the year-by-year cost
differential for extending the
certification deadline to 2018.6

The methodology used here is
substantially the same as used in the
2014 extension FEA. Table 1 below
summarizes these costs and the
differentials across the two scenarios.
The major differences are updated
wages and a revised forecast of the
composition of the operator pool across
certification levels. The 2014 FEA
analysis addressed a 3-year extension,
so it gradually increased the number of
operators without any certification
during that period. The model in this
PEA addresses an extension of just a
single year, so it holds the number of
operators with each certification level
constant. The latter significantly
simplifies the analysis versus that
presented in the 2014 FEA extension.

a. Annual Assessment Costs

OSHA estimated the annual
assessment costs using the following
three steps: First, determine the unit
costs of meeting this requirement;
second, determine the number of
assessments that employers will need to
perform in any given year (this
determination includes estimating the
affected operator pool as a preliminary
step); and finally, multiply the unit
costs of meeting the requirement by the
number of operators who must meet it
in any given year.

Unit assessment costs. OSHA’s unit
cost estimates for assessments take into
account the time needed for the
assessment, along with the wages of
both the operator and the personnel
who will perform the assessment. OSHA
based the time requirements on crane
operator certification exams currently
offered by nationally accredited testing
organizations. OSHA determined the
time needed for various certification
tests from the 2014 extension, drawing
primarily from the public stakeholder
meetings.

The Agency estimates separate
assessment costs for three types of
affected operators, which together
comprise all affected operators: Those
who have a certificate that is in
compliance with the existing crane
standard; those who have a certificate
that is not in compliance with the
existing crane standard; and those who

6 Though this is a single year extension, the
analysis needs to extend over several future years.
For convenience, OSHA refers to the annual time
period as a “Certification Year” (CY) in this
economic analysis, which OSHA defines as ending
November 10 of the calendar year; e.g., CY 2017
runs from November 10, 2016, to November 9, 2017.

have no certificate.” As it did in the
previous extension, OSHA uses
certification status as a proxy of
competence in estimating the amount of
assessment time needed for different
operators. OSHA expects that an
operator already certified to operate
equipment of a particular type and
capacity will require less assessment
time than an operator certified by type
but not capacity, who in turn will
require less time than an operator who
is not certified. In deriving these
estimates, OSHA determined that
operators who have a certificate that is
compliant with the crane standard
would have to complete a test that is the
equivalent of the practical part of the
standard crane operator test. The
Agency estimates that it would take an
operator one hour to complete this test.
Operators who have a certificate that is
not in compliance with the crane
standard would have to complete a test
that is equivalent to both a written
general test and a practical test of the
standard crane operator test. OSHA
estimated that the written general test
would take 1.5 hours to complete, for a
total test time of 2.5 hours of testing for
each operator (1.5 hours for the written
general test and 1.0 hour for the
practical test). Finally, operators with
no certificate would have to complete a
test that is equivalent to the standard
written test for a specific crane type
(also lasting 1.5 hours), as well as the
written general test and the practical
test, for a total test time of 4.0 hours (1.5
hours for the test on a specific crane
type, 1.5 hours for the written general
test, and 1.0 hour for the practical test).
The wages used for the crane operator
and assessor come from the BLS
Occupational Employment Survey for
May 2016 (BLS 2017a), which is an
updated version of the same source used
in the 2014 extension. From this survey
a crane operator’s (Standard
Occupational Classification (SOC) 53—
7021 Crane and Tower Operators)
average hourly wage is $26.58. The full
cost to the employer includes all
benefits as well as the wage. From the
BLS Employer Costs For Employee
Compensation for December 2016 (BLS
2017b) the average percentage of
benefits in total for the construction
sector is 30.2%, giving a markup of the
wage to the total compensation of 1.43

7 OSHA is not making any determination about
whether a specific certification complies with the
requirements of the crane standard. For the
purposes of this analysis only, OSHA will treat
certificates that do not include a multi-capacity
component as not complying with the crane
standard, and certificates that include both a type
and multi-capacity component as complying with
the crane standard.
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(1/(1—-0.302)). Hence the “loaded” total
hourly cost of an operator is $38.08
(1.43 x $26.58), including a markup for
benefits.8 Relying on the same sources,
the wage of the assessor is estimated to
be the same as the average wage of a
construction supervisor (53—1031 First-
Line Supervisors of Transportation and
Material-Moving Machine and Vehicle
Operators) of $28.75, while the total
hourly cost is $41.19 (1.43 x $28.75).
Below these total hourly costs will be
referred to as the respective
occupation’s “wage.” For assessments
performed by an employer of a
prospective employee (i.e., a candidate),
OSHA uses these same operator and
assessor wages and the above testing
times to estimate the cost of assessing
prospective employees.

Multiplying the wages of operators,
assessors, and candidates by the time
taken for each type of assessment
provides the cost for each type of
assessment. Hence, the cost of assessing
an operator already holding a certificate
that complies with the standard (both
type and capacity) is one hour of both
the operator’s and assessor’s time:
$79.27 ($38.08 + $41.19). For an
operator with a certificate for crane type
only (not crane capacity), the
assessment time is 2.5 hours for a cost
of $198.17 (2.5 x ($38.08 + $41.19)).
Finally, for an operator with no
certificate, the assessment time is 4.0
hours for a cost of $317.48 (4.0 x ($38.08
+ $41.19)).

Besides these assessment costs, OSHA
notes that § 1427(k)(2)(ii) requires
employers to provide training to
employees if they are not already
competent to operate their assigned
equipment. To determine whether an
operator is competent, the employer
must first perform an assessment. Only
if an operator fails the assessment must
the employer provide additional
operator training required by
§1427(k)(2)(d).

However, in determining this cost,
OSHA made a distinction between a
nonemployee candidate for an operator
position and an operator who is
currently an employee. For an employer
assessing a nonemployee candidate,
OSHA assumed, based on common
industry practice, that the employer will
not hire a nonemployee candidate who
fails the assessment. In the second
situation, an employee qualified to
operate a crane fails a type and/or
capacity assessment for a crane that
differs from the crane the employee
currently operates. In this situation, the

8 Calculations in the text may not exactly match
due to rounding for presentation purposes. All final
costs are exact, with no rounding.

cost-minimizing action for the employer
is not to assign the employee to that
type and/or capacity crane, thereby
avoiding training costs. While the
Agency acknowledges that there will be
cases in which the employer will
provide this training, it believes these
costs to be minimal and, therefore, is
not estimating costs for the training.
OSHA made the same determinations in
the 2014 PEA and did not receive public
comment on them.

Number of assessments and number
of affected operators. The number of
assessments is difficult to estimate due
to the heterogeneity of the crane
industry. Many operators work
continuously for the same employer,
already have had their assessment, and
do not need reassessment, so the
number of new assessments required by
the crane standard for these operators
will be zero. Some companies will rent
both a crane and an operator employed
by the crane rental company to perform
crane work, in which case the rental
crane company is the operator’s
employer and responsible for operator
assessment. In such cases there is no
requirement for the contractor who is
renting the crane service to conduct an
additional operator assessment.
Assuming that employers already
comply with the assessment and
training requirements of the existing
§1427(k)(2), employers only need to
assess a subset of operators: New hires;
employees who will operate equipment
that differs by type and/or capacity from
the equipment on which they received
their current assessment; and operators
who indicate they no longer possess the
required knowledge or skill necessary to
operate the equipment.

To calculate the estimated annual
number of assessments, OSHA first
estimated the current number of crane
operators affected by the crane standard.
The 2014 FEA estimated 117,130
operators and this PEA also uses this
estimate. The Agency solicits comment
and additional data on this estimate.

For the purpose of determining the
number of assessments required each
year under this proposal, OSHA is
relying on the 23% turnover rate for
operators originally identified in the
2008 PEA for the crane rule and used
most recently in the extension 2014 FEA
(79 FR 57793). This turnover rate
includes all types of operators who
would require assessment: Operators
moving between employers; operators
moving between different types and/or
capacities of equipment; and operators
newly entering the occupation. OSHA
estimated that 26,940 assessments occur
each year based on turnover (i.e.,
117,130 operators X 0.23 turnover rate).

In addition, just as it did with the
previous extension, OSHA assumed that
15% of operators involved in
assessments related to turnover would
fail the first test administration and
need reassessment (79 FR 57793).
Therefore, OSHA added 4,041
reassessments (26,940 assessments X
0.15) to the number of reassessments
resulting from turnover, for an annual
total of 30,981 assessments resulting
from turnover and test failure (26,940 +
4,041).

Annual assessment costs. OSHA must
determine the annual base amount for
the two scenarios: (1) Retaining the
original 2017 deadline (status quo); and
(2) extending the deadline to 2018
(NPRM).

The first part of the calculation is the
same under both scenarios. Because the
annual assessment costs vary by the
different levels of assessment required
(depending on the operator’s existing
level of certification), OSHA grouped
the 117,130 operators subject to the
crane standard into three classifications:
Operators with a certificate that
complies with the standard; operators
with a certificate only for crane type;
and operators with no certification. In
order to simplify the estimation for this
one-year extension (the 2014 extension
was for 3 years) and reflect the last hard
data point the Agency has, the Agency
is using a static crane operator pool and
the composition of the base operator
population used in the 2014 deadline
extension: 15,000 Crane operators
currently have a certificate that
complies with the existing crane
standard, 71,700 have a certificate for
crane type only (but not capacity),
leaving 30,430 crane operators with no
crane certification (117,130 total
operators—(15,000 operators with
compliant certification + 71,700
operators with certification for type
only)).

Assuming the turnover rate of 23%
and the failure rate of 15% for turnover-
related assessments are distributed
proportionally across the three types of
operators, then the number of
assessments for operators with
compliant certification is 3,968 ((0.23 +
(0.23 x 0.15)) x 15,000), the number of
assessments for operators with type-
only certification is 18,965 ((0.23 + (0.23
% 0.15)) x 71,700), and the number of
assessments for operators with no
certification is 8,049 ((0.23 + (0.23 x
0.15)) x 30,430).

Under scenario 2 there is an extension
and employers would not certify all of
their operators during CY 2017. OSHA
estimated the CY 2017 assessment costs
for scenario 2 by multiplying the
assessment numbers for each type of
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operator by the unit costs, resulting in

a cost of $6,624,861 (($79.27 x 3,968) +
($198.17 x 18,965) + ($317.08 X 8,049)).
Under scenario 1, the employer-
assessment requirement will be in effect
for all of CY 2017, while employers
would be gradually certifying all of their
operators during CY 2017. As a result,
the CY 2017 assessment costs identified
for scenario 2 would decrease to
$4,540,348 from $6,624,861 in scenario
1. This is because, as compared to
scenario 2, there will be more operators
who will have a compliant certificate,
and therefore under the approach
described above the employer
assessment will require less time. This
reduction in the estimated time, and
therefore unit cost, lowers the overall
assessment cost (see discussion in the
2014 deadline extension FEA for more
details about this methodology).

Under both scenarios, once the 2010
rule comes into effect the employer duty
to assess the crane operator no longer is
in effect and so assessment costs are
zero. Thus, in CY 2018, the assessment
costs under scenario 1 would be zero.
Under scenario 2, the assessment costs
for CY 2018 would be the same as those
under scenario 1 for CY 2017, because
employers would be gradually certifying
operators over the course of that year.

b. Annual Certification Costs

OSHA estimated the annual
certification costs using the three steps:
first, determine the unit costs of meeting
this requirement; second, determine the
number of affected operators; and,
finally, multiply the unit costs of
meeting the requirement by the number
of operators who must meet them. In
this PEA, following the same
methodology as in the 2014 FEA, OSHA
estimates that all certifications occur in
the year prior to the deadline, hence in
CY 2017 in scenario 1, while in CY2018
for the one-year extension in scenario 2.
As in the annual assessment-cost
analysis described above, OSHA
provides the calculations for CY 2017
under the existing 2017 deadline
(scenario 1), and then presents the
certification costs for CY 2018 that
would apply if OSHA extends the
certification requirement to November
2018 (scenario 2).

Unit certification costs. Unit
certification costs vary across the three
different types of operators in the
operator pool (operators with compliant
certification; operators with type-only
certification; and operators with no
certification). Among operators without
certification there is a further
distinction with different unit
certification costs: Experienced
operators without certification and
operators who have only limited
experience. Therefore, there are
different unit certification costs for four
different types of operators. There also
are ongoing certification costs due to the
following two conditions: The
requirement for re-certification every
five years and the need for some
certified operators to obtain additional
certification to operate a crane that
differs by type and/or capacity from the
crane on which they received their
current certification.

OSHA estimated these different unit
certification costs using substantially
the same unit-cost assumptions used in
the FEA for the 2010 crane standard
(and exactly the same as the FEA of the
2014 deadline extension.) In those
previous FEAs, OSHA estimated that
training and certification costs for an
operator with only limited experience
would consist of $1,500 for a 2-day
course (including tests) and 18 hours of
the operator’s time, for a total cost of
$2,185.44 ($1,500 + (18 hours x $38.08))
(see 75 FR 48096—48097). OSHA
continues to use a cost of $250 for the
tests taken without any training (a
constant fixed fee irrespective of the
number of tests (75 FR 48096)), and the
same number of hours used for each test
that it used in the assessment
calculations provided above (which the
Agency based on certification test
times). Accordingly, OSHA estimates
the cost of a certificate compliant with
the standard for an operator who has a
type-only certificate to be $345.20 (i.e.,
1 type/capacity-specific written test at
1.5 hours and 1 practical test at 1.0
hours (2.5 hours total), plus the fixed
$250 fee for the tests (2.5 hours x
$38.08) + $250). For an experienced
operator with no certificate, the cost is
$402.32 (i.e., the same as the cost for an
operator with a type-only certificate
plus the cost of an added general

written test of 1.5 hours (4.0 hours x
$38.08) + $250)).°

For Scenario 1, § 1926.1427(b)(4)
specifies that a certificate is valid for
five years. OSHA estimates the
recertification unit cost would be the
same as the assessment for an operator
with compliant certification (i.e.,
$79.27). In the 2014 extension, OSHA
assumed that employers would pay a
reduced fee for the recertification testing
as opposed to the cost of a full first-time
examination. Because OSHA lacked
data on exactly how much the fee would
be reduced, it used the assessment cost
as a proxy for the cost of recertification
(79 FR 57794). OSHA did not receive
any comment on that approach and is
retaining it for this rulemaking.

Finally, there will be certified
operators who must obtain certification
when assigned to a crane that differs by
type and/or capacity from the crane on
which they received their current
certification. This situation requires
additional training, but less training
than required for a “new’” operator with
only limited experience. Accordingly,
OSHA estimated the cost for these
operators as one half of the cost of
training and certifying a new operator,
or $1,092.72 ($2,185.44/2).

Number of certifications. After
establishing the unit certification costs,
OSHA had to determine how many
certifications are necessary to ensure
compliance with OSHA’s standard. In
doing so, the Agency uses the 5% new-
hire estimate from the FEA discussed
above to calculate the number of new
operators; therefore, of the 117,130
operators affected by the standard, 5,857
(0.05 x 117,130) would be new operators
who would require two days for training
and certification each year. As
discussed earlier, OSHA estimated that
71,700 operators have type-only
certification, 15,000 operators have
certification that complies with the
existing crane standard, and the
remaining 24,574 operators (117,130 —
(71,700 + 15,000 + 5,857)) are
experienced operators without
certification.

9 There are no certification costs for operators
who already have a certificate that complies with
the crane standard.



41190

Federal Register/Vol.

82, No. 167/ Wednesday, August 30,

2017 /Proposed Rules

Under scenario 1 (no extension), after
all operators attain certification by
November 2017 there will still be
ongoing certification costs each year.
With a constant total number of
operators, the same number of operators
(5,857) will be leaving the profession
each year and will not require
recertification when their current 5-year
certification ends. This leaves 111,274
operators (117,130 — 5,857) who will
need such periodic recertification. If we
approximate the timing of requirements
for recertification as distributed
proportionally across years, then 20% of
all operators with a 5-year certificate
(22,255 operators (.20 x 111,274)) would
require recertification each year.

A final category of unit certification
costs involves the continuing need for
certified operators to obtain further
certification when assigned to a crane
that differs by type and/or capacity from
the crane on which they received their
current certification. This situation
arises for both operators working for a
single employer and operators switching
employers.

The operators who will not need
multiple certifications in the post-
deadline period are operators with
certification who move to a new
employer and operate a crane with the
same type and capacity as the crane on
which they received certification while
with their previous employer. These
operators will not need multiple
certifications because operator
certificates are portable across
employers, as specified by the crane
standard (see § 1427(b)(3)). For an
employer looking to hire an operator for
a specific crane, this option will
minimize cost, and OSHA assumes
employers will choose this option when
possible.

After the certification deadline, OSHA
estimates that each year 23% of the
117,130 operators (26,940 = 0.23 x
117,130) will enter the workforce,
change employers, or take on new

positions that require one or more
additional certifications to operate
different types and/or capacities of
cranes. Of these 26,940 operators, OSHA
estimates 5 of the total 23%, or 5,857
(0.05 x 117,130), will result from new
operators entering the occupation each
year; 9%, or 10,542 (0.09 x 117,130),
will result from operators switching
employers but operating a crane of the
same type and capacity as the crane
they operated previously (i.e., no
certification needed because
certification is portable in this case);
and the remaining 9%, or 10,542,
changing jobs or positions and requiring
one or more additional certification to
operate a crane that differs by type and/
or capacity from the crane they operated
previously. These percentages are
identical to those in the 2014 FEA.

Annualized certification costs. To
estimate the annual base cost for the
first scenario, OSHA calculates the
certification costs for CY 2017 because
that is the remaining period before the
existing deadline. The total cost for
certifying all operators in CY 2017 in
accordance with the existing crane
standard using the above unit-cost
estimates and numbers of operators is
$47,436,368 ((71,700 operators with
type-only certification x $345.20) +
(24,574 experienced operators without
certification x $402.32) + (5,857
operators with no experience or
certification x $2,185.44)). The Agency,
following the previous FEAs (75 FR
48096 and 79 FR 57795), annualized
this cost for the five-year period during
which operator certification remains
effective, resulting in an annualized cost
of $7,563,216. In section c below, OSHA
uses this amount in calculating the
annual certification costs under scenario
1.

To determine the annual amount used
in calculations for the second scenario
(the extension to 2018), OSHA examines
the costs in CY 2017 because that is the

first year with certification costs. All
numbers are the same, just shifted
forward a year, so the total cost for
having all crane operators certified in
CY 2018 is $47,436,368 (in 2018
dollars).

¢. Year-by-Year Cost Differential for
Extending the Certification Deadline to
2018 and Preserving the Employer
Assessment Duty Over That Same
Period

The ultimate goal of this analysis is to
determine the annualized cost
differential between scenario 1 (the
status quo) and scenario 2 (the
extensions of the certification date and
the employer assessment duty), so the
final part of this PEA compares the
yearly assessment and certification costs
employers will incur under the two
scenarios. Because the assessment and
certification costs change across years
under each scenario, OSHA must
compare the cost differential in each
year separately to determine the annual
cost savings for each year attributable to
scenario 2. OSHA calculated the present
value of each year’s differential, which
provides a consistent basis for
comparing the cost differentials over the
extended compliance period. OSHA
then annualized the present value of
each differential to identify an annual
amount that accounts for the discounted
costs over this period. Table 1 below
summarizes these calculations.

Table 1 shows that assessment and
certification costs are just shifted out
another year. As noted earlier, OSHA
estimated the overall cost differential
between these two scenarios by
calculating the difference in total
(assessment and certification) costs each
year across the two scenarios. The net
employer cost savings in current dollars
attributable to adopting the second
scenario are, for each certification year:
2017, $18.2 million; 2018, $8.7 million;
2019-2021, $0; 2022, — $7.5 million.10

TABLE 1—YEAR-BY-YEAR COST DIFFERENTIAL IF OSHA EXTENDS THE CERTIFICATION DEADLINE TO 2018

Certification Year 2017 2018 2019 2020 2021 2022 2023
Operator Pool
Scenario 1 (no deadline extension)
operators with non-compliant certifi-

CatioN .eeeviiiiiee e 71,700 0 0 0 0 0 0
operators with compliant certification .. 15,000 111,274 111,274 111,274 111,274 111,274 111,274
operators with no certification .............. 24,574 0 0 0 0 0 0
NEW OPErators .........ccccoceeevvereieesieeenn, 5,857 5,857 5,857 5,857 5,857 5,857 5,857

10 A positive cost differential indicates cost
savings and a negative cost differential indicates net
costs. Savings in the first two years are due to the

lower cost of assessments versus certification. Then
net costs in year 2022 are due to the last year of

annualized certification costs for scenario 2, while
this cost ends in year 2021 for scenario 1.
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TABLE 1—YEAR-BY-YEAR COST DIFFERENTIAL IF OSHA EXTENDS THE CERTIFICATION DEADLINE TO 2018—Continued

Certification Year 2017 2018 2019 2020 2021 2022 2023
Scenario 2 (deadline extension)
operators with non-compliant certifi-

CatioN .oevieieicee e 71,700 71,700 0 0 0 0 0
operators with compliant certification .. 15,000 15,000 111,274 111,274 111,274 111,274 111,274
operators with no certification .............. 24,574 24,574 0 0 0 0 0
NEW OPErators .......ccccevvecvevveeereiniiiennns 5,857 5,857 5,857 5,857 5,857 5,857 5,857

Costs
Scenario 1 (no deadline extension)
Total assessment COStS .......ccccccveeeennes 4,540,348 0 0 0 0 0 0
Total certification costs .. 20,362,269 | 33,645,533 | 33,645,533 | 33,645,533 | 33,645,533 | 26,082,317 | 26,082,317
Total CoStS ..oovviiiieiieeiiieiceee 24,902,617 | 33,645,533 | 33,645,533 | 33,645,533 | 33,645,533 | 26,082,317 | 26,082,317
Scenario 2 (deadline extension)
Total assessment COStS .......cccoeveeeennes 6,624,861 4,540,348 0 0 0 0 0
Total certification costs .. 0| 20,362,269 | 33,645,533 | 33,645,533 | 33,645,533 | 33,645,533 | 26,082,317
Total Costs ..eovveiiiiiiieiiieeeee 6,624,861 | 24,902,617 | 33,645,533 | 33,645,533 | 33,645,533 | 33,645,533 | 26,082,317
Cost Differential (Scenario 2
— Scenario 1) ..cccceeveenenne (18,277,756) | (8,742,916) | .eoceeveieiiiiies | eeeiieenieeiien | eeeiee e 7,563,216 | .ooveveieeinne

Source: OSHA, ORA Calculations.

OSHA next determined the present
value of these cost differentials between
the two scenarios. OSHA calculated the
present value of future costs using two
interest rates assumptions, 3 percent
and 7 percent, which follow the OMB
guidelines specified by Circular A—4. At
an interest rate of 3 percent, the present
value of the cost differentials for CY
2017 onwards results in an estimated
savings of $20.2 million ($21.3 million
using the 7 percent rate). Finally,
annualizing the present value over five
years results in an annualized cost
differential (i.e., net employer cost
savings) of $4.4 million per year ($5.2
million per year using the 7 percent
rate).

The Agency notes that it did not
include an overhead labor cost in the
Preliminary Economic Analysis (PEA)
for this rule. It is important to note that
there is not one broadly accepted
overhead rate and that the use of
overhead to estimate the marginal costs
of labor raises a number of issues that
should be addressed before applying
overhead costs to analyze the costs of
any specific regulation. There are
several approaches to look at the cost
elements that fit the definition of
overhead and there are a range of
overhead estimates currently used
within the federal government—for
example, the Environmental Protection
Agency has used 17 percent,!? and
government contractors have been

117U.S. Environmental Protection Agency, “Wage
Rates for Economic Analyses of the Toxics Release
Inventory Program,” June 10, 2002.

reported to use an average of 77
percent.!2 13 Some overhead costs, such
as advertising and marketing, may be
more closely correlated with output
rather than with labor. Other overhead
costs vary with the number of new
employees. For example, rent or payroll
processing costs may change little with
the addition of 1 employee in a 500-
employee firm, but those costs may
change substantially with the addition
of 100 employees. If an employer is able
to rearrange current employees’ duties
to implement a rule, then the marginal
share of overhead costs such as rent,
insurance, and major office equipment
(e.g., computers, printers, copiers)
would be very difficult to measure with
accuracy (e.g., computer use costs
associated with 2 hours for rule
familiarization by an existing
employee).

If OSHA had included an overhead
rate when estimating the marginal cost
of labor, without further analyzing an
appropriate quantitative adjustment,
and adopted for these purposes an
overhead rate of 17 percent on base
wages, as was done in a sensitivity
analysis in the FEA in support of
OSHA'’s 2016 final rule on Occupational

12 Grant Thornton LLP, 2015 Government

Contractor Survey. (https://www.grantthornton.
com/~/media/content-page-files/public-sector/pdfs/
surveys/2015/Gov-Contractor-Survey.ashx.)

13For a further example of overhead cost
estimates, please see the Employee Benefits
Security Administration’s guidance at https://www.
dol.gov/sites/default/files/ebsa/laws-and-
regulations/rules-and-regulations/technical-
appendices/labor-cost-inputs-used-in-ebsa-opr-ria-
and-pra-burden-calculations-august-2016.pdyf.

Exposure to Respirable Crystalline
Silica, the overhead costs would
increase cost savings from $4.4 million
to $4.5 million at a discount rate of 3
percent, an increase of 1.8 percent, and
would increase cost savings from $5.2
million to $5.3 million at a discount rate
of 7 percent, an increase of 1.9 percent.

d. Certification of No Significant Impact
on a Substantial Number of Small
Entities

Most employers will have savings
resulting from the one-year extension,
particularly employers that planned to
pay for operator certification in the year
before the existing 2017 deadline. The
only entities likely to see a net cost will
be entities that planned to hire an
operator with compliant certification
after November 10, 2017. Without the
one-year extension, these entities will
have no separate assessment duty, but
under the one-year extension they will
have the expense involved in assessing
operator competency. As noted above,
however, OSHA estimated the
maximum cost for such an assessment
(for operators with no certification) to be
$317.08 per certified operator.

Small businesses will, by definition,
have few operators, and OSHA believes
the $317.08 cost will be well below 1%
of revenues, and well below 5% of
profits, in any industry sector using
cranes. OSHA does not consider such
small amounts to represent a significant
impact on small businesses in any
industry sector. Hence, OSHA certifies
this final rule will not have a significant
impact on a substantial number of small


https://www.grantthornton.com/~/media/content-page-files/public-sector/pdfs/surveys/2015/Gov-Contractor-Survey.ashx
https://www.grantthornton.com/~/media/content-page-files/public-sector/pdfs/surveys/2015/Gov-Contractor-Survey.ashx
https://www.grantthornton.com/~/media/content-page-files/public-sector/pdfs/surveys/2015/Gov-Contractor-Survey.ashx
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/technical-appendices/labor-cost-inputs-used-in-ebsa-opr-ria-and-pra-burden-calculations-august-2016.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/technical-appendices/labor-cost-inputs-used-in-ebsa-opr-ria-and-pra-burden-calculations-august-2016.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/technical-appendices/labor-cost-inputs-used-in-ebsa-opr-ria-and-pra-burden-calculations-august-2016.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/technical-appendices/labor-cost-inputs-used-in-ebsa-opr-ria-and-pra-burden-calculations-august-2016.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/technical-appendices/labor-cost-inputs-used-in-ebsa-opr-ria-and-pra-burden-calculations-august-2016.pdf

41192

Federal Register/Vol.

82, No. 167/ Wednesday, August 30,

2017 /Proposed Rules

entities. After providing relatively
similar estimates in the 2014 FEA,
OSHA made the same certification in
the 2014 FEA and did not receive any
adverse comment on either the
certification or its underlying rationale.

B. Paperwork Reduction Act

When OSHA issued the final rule on
August 9, 2010, it submitted an
Information Collection Request (ICR) to
the Office of Management and Budget
(OMB) titled Cranes and Derricks in
Construction (29 CFR part 1926, subpart
CC).*4 On November 1, 2010, OMB
approved the ICR under OMB Control
Number 1218-0261, with an expiration
date of November 30, 2013. On April,
25,2017, OMB’s approval of the ICR
was extended to April 30, 2020.

This proposed rule contains no
collection of information needing OMB
approval. OSHA welcomes commenters
to submit their comments on this
determination to the rulemaking docket
(OSHA-2007-0066), along with their
other comments on the proposed rule.
For instructions on submitting these
comments to the docket, see the sections
of this Federal Register notice titled
DATES and ADDRESSES.

OSHA notes that a Federal agency
cannot conduct or sponsor a collection
of information unless OMB approves it
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501 et seq.), and the
agency displays a currently valid OMB
control number. The public need not
respond to a collection of information
requirement unless the agency displays
a currently valid OMB control number,
and, notwithstanding any other
provision of law, no person shall be
subject to a penalty for failing to comply
with a collection of information
requirement if the requirement does not
display a currently valid OMB control
number.

C. Federalism

OSHA reviewed this proposed rule in
accordance with the Executive Order on
Federalism (Executive Order 13132, 64
FR 43255, August 10, 1999), which
requires that Federal agencies, to the
extent possible, refrain from limiting
state policy options, consult with states
prior to taking any actions that would
restrict state policy options, and take
such actions only when clear
constitutional authority exists and the
problem is national in scope. Executive
Order 13132 provides for preemption of
state law only with the expressed
consent of Congress. Federal agencies

14 The ICR is available at ID-0425 at
www.regulations.gov and at www.reginfo.gov (OMB
Control Number 1218-0261).

must limit any such preemption to the
extent possible.

Under Section 18 of the Occupational
Safety and Health Act of 1970 (OSH Act;
29 U.S.C. 651 et seq.), Congress
expressly provides that states and U.S.
territories may adopt, with Federal
approval, a plan for the development
and enforcement of occupational safety
and health standards. OSHA refers to
such states and territories as ‘‘State Plan
States.” Occupational safety and health
standards developed by State Plan
States must be at least as effective in
providing safe and healthful
employment and places of employment
as the Federal standards. 29 U.S.C. 667.
Subject to these requirements, State
Plan States are free to develop and
enforce under state law their own
requirements for safety and health
standards.

OSHA previously concluded from its
analysis that promulgation of subpart
CC complies with Executive Order
13132 (75 FR 48128-29). In states
without an OSHA-approved State Plan,
any standard developed from this
proposed rule would limit state policy
options in the same manner as every
standard promulgated by OSHA. For
State Plan States, Section 18 of the OSH
Act, as noted in the previous paragraph,
permits State-Plan States to develop and
enforce their own crane standards
provided these requirements are at least
as effective in providing safe and
healthful employment and places of
employment as the requirements
specified in this proposal.

D. State Plans

When Federal OSHA promulgates a
new standard or more stringent
amendment to an existing standard,
State Plans must amend their standards
to reflect the new standard or
amendment, or show OSHA why such
action is unnecessary, e.g., because an
existing state standard covering this area
is ““at least as effective” as the new
Federal standard or amendment (29 CFR
1953.5(a)). The state standard must be at
least as effective as the final Federal
rule. State Plans must adopt the Federal
standard or complete their own
standard within six months of the
promulgation date of the final Federal
rule. When OSHA promulgates a new
standard or amendment that does not
impose additional or more stringent
requirements than an existing standard,
State Plans do not have to amend their
standards, although OSHA may
encourage them to do so. The 21 states
and 1 U.S. territory with OSHA-
approved occupational safety and health
plans covering private sector and state
and local government are: Alaska,

Arizona, California, Hawaii, Indiana,
Iowa, Kentucky, Maryland, Michigan,
Minnesota, Nevada, New Mexico, North
Carolina, Oregon, Puerto Rico, South
Carolina, Tennessee, Utah, Vermont,
Virginia, Washington, and Wyoming.
Connecticut, Illinois, Maine, New
Jersey, New York, and the Virgin Islands
have OSHA-approved State Plans that
apply to state and local government
employees only.

The proposed amendments to OSHA’s
crane standard preserve the status quo
and would not impose any new
requirements on employers.
Accordingly, State Plans would not
have to amend their standards to delay
the effective date of their operator
certification requirements, but they may
do so if they so choose. However, if they
choose to delay the effective date of
their certification requirements, they
also would need to include a
corresponding extension of the
employer duty to assess and train
operators that is equivalent to
§1427(k)(2).

E. Unfunded Mandates Reform Act

When OSHA issued the final rule for
cranes and derricks in construction, it
reviewed the rule according to the
Unfunded Mandates Reform Act of 1995
(UMRA; 2 U.S.C. 1501 et seq.) and
Executive Order 13132 (64 FR 43255
(Aug. 10, 1999). OSHA concluded that
the final rule did not meet the definition
of a “Federal intergovernmental
mandate” under the UMRA because
OSHA standards do not apply to state or
local governments except in states that
voluntarily adopt State Plans. OSHA
further noted that the rule imposed
costs of over $100 million per year on
the private sector and, therefore,
required review under the UMRA for
those costs, but that its final economic
analysis met that requirement.

As discussed above in Section IV.A
(Preliminary Economic Analysis and
Regulatory Flexibility Analysis) of this
preamble, this proposed extension does
not impose any costs on private-sector
employers beyond those costs already
identified in the final rule for cranes
and derricks in construction and the
2014 extension. Because OSHA
reviewed the total costs of this final rule
under the UMRA, no further review of
those costs is necessary. Therefore, for
the purposes of the UMRA, OSHA
certifies that this proposed rule does not
mandate that state, local, or tribal
governments adopt new, unfunded
regulatory obligations, or increase
expenditures by the private sector of
more than $100 million in any year.
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F. Consultation and Coordination With
Indian Tribal Governments

OSHA reviewed this proposed rule in
accordance with Executive Order 13175
(65 FR 67249) and determined that it
does not have ““tribal implications” as
defined in that order. As proposed, the
rule does not have substantial direct
effects on one or more Indian tribes, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes.

G. Consultation With the Advisory
Committee on Construction Safety and
Health

Under 29 CFR parts 1911 and 1912,
OSHA must consult with the Advisory
Committee on Construction Safety and
Health (ACCSH or Committee),
established pursuant to Section 107 of
the Contract Work Hours and Safety
Standards Act (40 U.S.C. 3701 et seq.),
in setting standards for construction
work. Specifically, § 1911.10(a) requires
the Assistant Secretary to provide the
ACCSH with a draft proposed rule
(along with pertinent factual
information) and give the Committee an
opportunity to submit
recommendations. See also §1912.3(a)
(“[Wlhenever occupational safety or
health standards for construction
activities are proposed, the Assistant
Secretary [for Occupational Safety and
Health] shall consult the Advisory
Committee”).

On June 20, 2017, ACCSH
unanimously recommended that OSHA
delay, for one additional year until
November 10, 2018, the compliance
date for the crane operator certification
and extend the employer duty for the
same period. [Include citation to
ACCSH docket, OSHA-2017-0007—
#HiH##]

H. Executive Order 13771: Reducing
Regulation and Controlling Regulatory
Costs

Consistent with EO 13771 (82 FR
9339, February 3, 2017), OSHA has
estimated the annualized cost savings
over 10 years for this proposed rule to
range from $4.4 million to $5.2 million,
depending on the discount rate. This
proposed rule is expected to be an EO
13771 deregulatory action. Details on
the estimated cost savings of this
proposed rule can be found in the rule’s
economic analysis.

I. Legal Considerations

The purpose of the Occupational
Safety and Health Act of 1970 (29 U.S.C.
651 et seq.) is “‘to assure so far as
possible every working man and woman

in the nation safe and healthful working
conditions and to preserve our human
resources.” 29 U.S.C. 651(b). To achieve
this goal, Congress authorized the
Secretary of Labor to promulgate and
enforce occupational safety and health
standards. 29 U.S.C. 654(b), 655(b). A
safety or health standard is a standard
“which requires conditions, or the
adoption or use of one or more
practices, means, methods, operations,
or processes, reasonably necessary or
appropriate to provide safe or healthful
employment or places of employment.”
29 U.S.C. 652(8). A standard is
reasonably necessary or appropriate
within the meaning of Section 652(8)
when a significant risk of material harm
exists in the workplace and the standard
would substantially reduce or eliminate
that workplace risk. See Industrial
Union Department, AFL-CIO v.
American Petroleum Institute, 448 U.S.
607 (1980). In the crane rulemaking,
OSHA made such a determination with
respect to the use of cranes and derricks
in construction (75 FR 47913, 47920—
21). This proposed rule does not impose
any new requirements on employers.
Therefore, this proposal does not
require an additional significant risk
finding (see Edison Electric Institute v.
OSHA, 849 F.2d 611, 620 (D.C. Cir.
1988)).

In addition to materially reducing a
significant risk, a safety standard must
be technologically feasible. See UAW v.
OSHA, 37 F.3d 665, 668 (D.C. Cir.
1994). A standard is technologically
feasible when the protective measures it
requires already exist, when available
technology can bring the protective
measures into existence, or when that
technology is reasonably likely to
develop (see American Textile Mfrs.
Institute v. OSHA, 452 U.S. 490, 513
(1981); American Iron and Steel
Institute v. OSHA, 939 F.2d 975, 980
(D.C. Cir. 1991)). In the 2010 Final
Economic Analysis for the crane
standard, OSHA found the standard to
be technologically feasible (75 FR
48079). OSHA also found the previous
extension to be technologically feasible
(79 FR 57798). This proposed rule
would, therefore, be technologically
feasible as well because it would not
require employers to implement any
additional protective measures; it would
simply extend the duration of existing
requirements.

List of Subjects in 29 CFR Part 1926

Construction industry, Cranes,
Derricks, Occupational safety and
health, Safety.

Signed at Washington, DG, on August 25,
2017.
Loren Sweatt,

Deputy Assistant Secretary of Labor for
Occupational Safety and Health.

Amendments to Standards

For the reasons stated in the preamble
of this proposed rule, OSHA proposes to
amend 29 CFR part 1926 as follows:

PART 1926—[AMENDED]

Subpart CC—Cranes and Derricks in
Construction

m 1. The authority citation for subpart
CC of 29 CFR part 1926 continues to
read as follows:

Authority: 40 U.S.C. 3701 et seq.; 29
U.S.C. 653, 655, 657; and Secretary of Labor’s
Orders 5-2007 (72 FR 31159) or 1-2012 (77
FR 3912), as applicable; and 29 CFR part
1911.

m 2. Amend § 1926.1427 by revising
paragraph (k) to read as follows:

§1926.1427 Operator qualification and
certification.

* * * * *

(k) Phase-in. (1) The provisions of this
section became applicable on November
8, 2010, except for paragraphs (a)(2) and
(f), which are applicable November 10,
2018.

(2) When §1926.1427(a)(1) is not
applicable, all of the requirements in
paragraphs (k)(2)(i) and (ii) of this
section apply until November 10, 2018.

(i) The employer must ensure that
operators of equipment covered by this
standard are competent to operate the
equipment safely.

(ii) When an employee assigned to
operate machinery does not have the
required knowledge or ability to operate
the equipment safely, the employer
must train that employee prior to
operating the equipment. The employer
must ensure that each operator is
evaluated to confirm that he/she
understands the information provided
in the training.

[FR Doc. 2017-18441 Filed 8-29-17; 8:45 am]|
BILLING CODE 4510-26-P
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DEPARTMENT OF EDUCATION

34 CFR Chapter VI
[Docket ID ED-2017-OPE-0076]
RIN 1840-AD26

Negotiated Rulemaking Committees;
Negotiator Nominations and Schedule
of Committee Meetings—Borrower
Defenses, Financial Responsibility,
and Gainful Employment

AGENCY: Office of Postsecondary
Education, Department of Education.
ACTION: Intent to establish negotiated
rulemaking committees.

SUMMARY: We announce our intention to
establish two negotiated rulemaking
committees to prepare proposed
regulations for the Federal Student Aid
programs authorized under title IV of
the Higher Education Act of 1965, as
amended (HEA). The committees will
include representatives of organizations
or groups with interests that are
significantly affected by the subject
matter of the proposed regulations. We
request nominations for individual
negotiators who represent key
stakeholder constituencies for the issues
to be negotiated to serve on the
committees, and we set a schedule for
committee meetings. We also announce
the creation of a subcommittee, and
request nominations for individuals
with pertinent expertise to participate
on the subcommittee.

DATES: We must receive your
nominations for negotiators to serve on
the committees on or before September
29, 2017. The dates, times, and locations
of the committee meetings are set out in
the Schedule for Negotiations and
Subcommittee Meetings section in the
SUPPLEMENTARY INFORMATION section.
ADDRESSES: Please send your
nominations for negotiators to Wendy
Macias, U.S. Department of Education,
400 Maryland Ave. SW., Room 6C111,
Washington, DC 20202. Telephone:
(202) 203-9155 or by email:
negregnominations@ed.gov.

FOR FURTHER INFORMATION CONTACT: For
information about the content of this
document, including information about
the negotiated rulemaking process or the
nomination submission process,
contact: Wendy Macias, U.S.
Department of Education, 400 Maryland
Ave. SW., Room 6C111, Washington, DC
20202. Telephone: (202) 203-9155 or by
email: Wendy.Macias@ed.gov.

For information about negotiated
rulemaking in general, see The
Negotiated Rulemaking Process for Title
IV Regulations, Frequently Asked
Questions at www2.ed.gov/policy/

highered/reg/hearulemaking/hea08/neg-
reg-faq.html or contact: Wendy Macias,
U.S. Department of Education, 400
Maryland Ave. SW., Room 6C111,
Washington, DC 20202. Telephone:
(202) 203-9155 or by email:
Wendy.Macias@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800—-877—
8339.

SUPPLEMENTARY INFORMATION: On June
16, 2017, we published a document in
the Federal Register (82 FR 27640)
announcing our intent to establish two
negotiated rulemaking committees
under section 492 of the HEA to develop
proposed regulations to (1) revise the
gainful employment regulations
published by the Department on
October 31, 2014 (79 FR 64889), and (2)
revise the regulations on borrower
defenses to repayment of Federal
student loans and other matters, and on
the authority of guaranty agencies in the
Federal Family Education Loan (FFEL)
Program to charge collection costs under
34 CFR 682.410(b)(6) to a defaulted
borrower who enters into a repayment
agreement with the guaranty agency. We
also announced two public hearings at
which interested parties could comment
on the topics suggested by the U.S.
Department of Education (Department)
and suggest additional topics for
consideration for action by the
negotiated rulemaking committees.
Those hearings were held on July 10,
2017, in Washington, DC, and on July
12, 2017, in Dallas, Texas. We invited
parties to comment and submit topics
for consideration in writing as well.
Transcripts from the public hearings are
available at www2.ed.gov/policy/
highered/reg/hearulemaking/2017/
index.html. Written comments
submitted in response to the June 16,
2017, document may be viewed through
the Federal eRulemaking Portal at
www.regulations.gov. Instructions for
finding comments are available on the
site under “How to Use
Regulations.gov” in the Help section.
Individuals can enter docket ID ED—
2017-0OPE-0076 in the search box to
locate the appropriate docket.

Regulatory Issues

After considering the information
received at the public hearings and the
written comments, we have decided to
establish the following two negotiating
committees:

Committee 1—Borrower Defenses and

Financial Responsibility Issues
Committee 2—Gainful Employment

Issues

We list the specific topics the
committees are likely to address under
Committee Topics, below.

We intend to select negotiators for the
committees who represent the interests
significantly affected by the topics
proposed for negotiations. In so doing,
we will follow the requirement in
section 492(b)(1) of the HEA that the
individuals selected must have
demonstrated expertise or experience in
the relevant topics proposed for
negotiations. We will also select
individual negotiators who reflect the
diversity among program participants,
in accordance with section 492(b)(1) of
the HEA. Our goal is to establish
committees that will allow significantly
affected parties to be represented while
keeping the committee size manageable.

We generally select a primary and
alternate negotiator for each
constituency represented on a
committee. The primary negotiator
participates for the purpose of
determining consensus. The alternate
participates for the purpose of
determining consensus in the absence of
the primary. Either the primary or the
alternate may speak during the
negotiations.

A committee may create subgroups on
particular topics that may involve
individuals who are not members of the
committee. In addition, individuals who
are not selected as members of the
committee will be able to observe the
committee meetings, will have access to
the individuals representing their
constituencies, and may be able to
participate in informal working groups
on various issues between the meetings.

Committee Topics

The topics the committees are likely
to address are:

Committee 1—Borrower Defenses and
Financial Responsibility Issues

1. Revisions to the regulations on
borrower defenses to repayment of
Federal student loans and other matters:

e Borrower Defense (34 CFR 685.206);

e Misrepresentation (34 CFR 668
subpart F);

e Program Participation Agreement
(34 CFR 668.14(b));

¢ Closed School Discharge (34 CFR
682.402, 34 CFR 685.214);

e False Certification (34 CFR
685.215);

¢ Financial Responsibility and
Administrative Capability (34 CFR 668
subpart L, 34 CFR 668.16); and

e Arbitration and class action
lawsuits.

2. Revisions to regulations that will
address whether and to what extent
guaranty agencies may charge collection


http://www2.ed.gov/policy/highered/reg/hearulemaking/hea08/neg-reg-faq.html
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costs under 34 CFR 682.410(b)(6) to a
defaulted borrower who enters into a
loan rehabilitation or other repayment
agreement within 60 days of being
informed that the guaranty agency has
paid a claim on the loan.

As part of the negotiated rulemaking
process, we are forming a Financial
Responsibility Subcommittee for
Committee 1 to have preliminary
discussions of whether or how the
Financial Accounting Standards Board’s
(FASB) recent changes to the accounting
standards for financial reporting (see
FASB Accounting Standards Update
(ASU) 2016—14 ““Presentation of
Financial Statement of Not-for-Profit
Entities” at http://fasb.org/jsp/FASB/
Document C/DocumentPage?fcid=11761
6838184 7&acceptedDisclaimer=true)
necessitate modifications to the
Department’s financial responsibility
regulations with respect to the
calculation of the Primary Reserve
Ratio, the Equity Ratio, and the Net
Income Ratio that are used to calculate
an institution’s composite score, as well
as whether clarifications of terms used
in the Primary Reserve, Equity, and Net
Income ratio calculations in appendix B
to 34 CFR part 668, subpart L, are
needed as a result of changes in the
financial accounting standards,
including:

e For the Primary Reserve Ratio: (1)
Changes to the definition of
“expendable net assets” in the
numerator to conform to new
terminology; (2) changes to the
definition of ““total expenses” in the
denominator to conform to new
terminology; and (3) clarification of the
treatment of endowment losses, terms of
endowments, retirement liabilities,
long-term debt, and construction-in-
progress.

¢ For the Equity Ratio, changes to the
definition of “modified net assets” in
the numerator to conform to new
terminology.

e For the Net Income Ratio: (1)
Changes to the definition of “‘change in
unrestricted net assets” in the
numerator to conform to new
terminology; (2) the addition of losses
from underwater endowments to the
numerator to reflect changes in
treatment; (3) changes to the definition
of “‘total unrestricted revenue’ in the
denominator to conform to new
terminology; (4) clarification of the
treatment of other investment and
pension trust fund losses; and (5)
changes to the treatment of leases.

Subcommittees are formed to address
specified issues and to make
recommendations to the committee.
Subcommittees are not authorized to
make decisions for the committee. The

Financial Responsibility Subcommittee
may be comprised of some Committee 1
members (negotiators) as well as
individuals who are not committee
members, but who have expertise that
will be helpful in developing proposed
regulations. Therefore, in addition to
asking for nominations for individual
negotiators who represent key
stakeholder constituencies for the issues
to be negotiated to serve on this
committee (see Constituencies for
Negotiator Nominations), we are asking
for nominations for individuals with
specific types of expertise to serve on
the Financial Responsibility
Subcommittee (see Areas of Expertise
for Financial Responsibility
Subcommittee). The topics for the
subcommittee are primarily focused on
issues affecting non-profits, but may
touch issues that affect other sectors, so
we welcome nominees with expertise
across institution types. The
subcommittee meetings will be held
between committee meetings (see
Schedule for Negotiations and
Subcommittee Meetings). Before the
conclusion of the negotiations, the
Financial Responsibility Subcommittee
will present any recommendations for
changes to Committee 1 for its
consideration.

Committee 2—Gainful Employment
Issues

Revisions to the gainful employment
regulations in 34 CFR part 668, subpart
Q, including, but not limited to, the
debt-to-earnings rates measure,
sanctions, and reporting and disclosure
of information, as well as related
reporting and disclosure regulations in
34 CFR 668.41.

Topics for both committees may be
added or removed as the process
continues.

Constituencies for Negotiator
Nominations

We have identified the following
constituencies as having interests that
are significantly affected by the topics
proposed for negotiations. The
Department plans to seat as negotiators
individuals from organizations or
groups representing these
constituencies.

Committee 1—Borrower Defenses and
Financial Responsibility Issues

¢ Students and former students.

e Consumer advocacy organizations.

o Legal assistance organizations that
represent students and former students.

e Groups representing U.S. military
service member or veteran Federal
student loan borrowers.

¢ Financial aid administrators at
postsecondary institutions.

¢ General counsels/attorneys and
compliance officers at postsecondary
institutions to address issues related to
establishing a process for reviewing
borrower defense claims and
determining institutional liabilities
associated with such claims, as well as
administrative repayment liabilities for
this topic through program reviews and
audit determinations under the
Department’s regulations.

e Chief financial officers and
experienced business officers at
postsecondary institutions to address
issues such as institutional financing
and liability, as opposed to student
billing.

e State attorneys general and other
appropriate State officials.

e State higher education executive
officers.

¢ Institutions of higher education
eligible to receive Federal assistance
under title I1I, parts A, B, and F, and
title V of the HEA, which include
Historically Black Colleges and
Universities, Hispanic-Serving
Institutions, American Indian Tribally
Controlled Colleges and Universities,
Alaska Native and Native Hawaiian-
Serving Institutions, Predominantly
Black Institutions, and other institutions
with a substantial enrollment of needy
students as defined in title III of the
HEA.

e Two-year public institutions of
higher education.

¢ Four-year public institutions of
higher education.

e Private, nonprofit institutions of
higher education.

e Private, for-profit institutions of
higher education with an enrollment of
450 students or less.

e Private, for-profit institutions of
higher education with an enrollment of
451 students or more.

¢ FFEL Program lenders and loan
servicers.

e FFEL Program guaranty agencies
and guaranty agency servicers
(including collection agencies).

e Accrediting agencies.

Committee 2—Gainful Employment
Issues

e Students and former students.

¢ Consumer advocacy organizations.

o Legal assistance organizations that
represent students and former students.

e Groups representing U.S. military
service member or veteran Federal
student loan borrowers.

¢ Financial aid administrators at
postsecondary institutions.

¢ General counsels/attorneys and
compliance officers at postsecondary
institutions.
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e Chief financial officers and
experienced business officers at
postsecondary institutions.

e State attorneys general and other
appropriate State officials.

e State higher education executive
officers.

e Business and industry (for example,
labor economists or data experts).

¢ Institutions of higher education
eligible to receive Federal assistance
under title I1I, parts A, B, and F, and
title V of the HEA, which include
Historically Black Colleges and
Universities, Hispanic-Serving
Institutions, American Indian Tribally
Controlled Colleges and Universities,
Alaska Native and Native Hawaiian-
Serving Institutions, Predominantly
Black Institutions, and other institutions
with a substantial enrollment of needy
students as defined in title III of the
HEA.

e Two-year public institutions of
higher education.

¢ Four-year public institutions of
higher education.

e Private, nonprofit institutions of
higher education.

e Private, for-profit institutions of
higher education with an enrollment of
450 students or less.

e Private, for-profit institutions of
higher education with an enrollment of
451 students or more.

e Accrediting agencies.

The goal of each committee is to
develop proposed regulations that
reflect a final consensus of the
committee. Consensus means that there
is no dissent by any member of a
negotiating committee, including the
committee member representing the
Department. An individual selected as a
negotiator is expected to represent the
interests of his or her organization or
group and participate in the
negotiations in a manner consistent
with the goal of developing proposed
regulations on which the committee will
reach consensus. If consensus is
reached, all members of the organization
or group represented by a negotiator are
bound by the consensus and are
prohibited from commenting negatively
on the resulting proposed regulations.
The Department will not consider any
such negative comments on the
proposed regulations that are submitted
by members of such an organization or

group.
Areas of Expertise for Subcommittee on
Financial Responsibility

The Department plans to select
individuals from organizations or
groups with expertise in both financial
accounting standards and the
Department’s financial responsibility

standards for institutions for
participation on the Financial
Responsibility Subcommittee, which is
part of Committee 1. Nominations must
include evidence of the nominee’s
specific knowledge in these areas. Such
individuals from organizations or
groups may include, but are not limited
to, representatives of:

e Private, nonprofit institutions of
higher education, with knowledge of the
accounting standards and title IV
financial responsibility requirements for
the private, nonprofit sector.

e Private, for-profit institutions of
higher education, with knowledge of the
accounting standards and title IV
financial responsibility requirements for
the for-profit sector.

e Accrediting agencies.

e Chief financial officers (to include
experienced business officers and
bursars) at postsecondary institutions.

e Associations or organizations that
provide accounting guidance to auditors
and institutions.

o Certified public accountants or
firms who conduct financial statement
audits of title IV participating
institutions.

o The Financial Accounting
Standards Board (FASB), with expertise
in the applicable financial accounting
and reporting standards set by FASB.

Nominations

Nominations should include:

e The committee (Borrower Defenses
and Financial Responsibility or Gainful
Employment) or subcommittee
(Financial Responsibility) for which the
nominee is nominated.

e The name of the nominee, the
organization or group the nominee
represents, and a description of the
interests that the nominee represents.

¢ Evidence of the nominee’s expertise
or experience in the topics proposed for
negotiations.

e Evidence of support from
individuals or groups within the
constituency or area of expertise that the
nominee will represent.

o The nominee’s commitment that he
or she will actively participate in good
faith in the development of the
proposed regulations.

o The nominee’s contact information,
including address, phone number, and
email address.

For a better understanding of the
negotiated rulemaking process, prior to
committing to participate, nominees
should review The Negotiated
Rulemaking Process for Title IV
Regulations, Frequently Asked
Questions at www2.ed.gov/policy/
highered/reg/hearulemaking/hea08/neg-
reg-faq.html.

Nominees will be notified whether or
not they have been selected as soon as
the Department’s review process is
completed.

Schedule for Negotiations and
Subcommittee Meetings

Committee 1—Borrower Defenses and
Financial Responsibility Issues
committee will meet for three sessions
on the following dates:

Session 1: November 13-15, 2017
Session 2:January 8-11, 2018
Session 3: February 12—15, 2018

Sessions will run from 9 a.m. to 5
p.m.

The November committee meetings
will be held at the Holiday Inn
Washington Capitol at: 550 C Street
SW., Congressional II Room,
Washington, DC 20024.

The January committee meetings will
be held at the U.S. Department of
Education at: Union Center Plaza (UCP)
Center, 830 First Street NE., Lobby
Level, Washington, DG 20002.

The February committee meetings
will be held at the U.S. Department of
Education at: Barnard Auditorium, 400
Maryland Ave. SW., Washington, DC
20202.

The committee meetings are open to
the public.

The Financial Responsibility
Subcommittee will meet on the
following dates:

Meeting 1: November 16-17, 2017
Meeting 2: January 4-5, 2018
Meeting 3: January 29-30, 2018

Meetings will run from 9 a.m. to 5
p.m.

The subcommittee meetings will be
held at the U.S. Department of
Education: Training and Development
Center, First floor, 400 Maryland Ave.
SW., Washington, DC 20202.

The November 16-17, 2016, meeting
will be held in room 1W103. The
January 4-5, 2017, meeting will be held
in room 1W128. The January 29-30,
2017, meeting will be held in Room
1W103. Arrangements will be made to
allow members to attend remotely.

The subcommittee meetings are not
open to the public.

Committee 2—Gainful Employment
Issues committee will meet for three
sessions on the following dates:
Session 1: December 4-7, 2017
Session 2: February 5-8, 2018
Session 3: March 12—15, 2018

Sessions will run from 9 a.m. to 5
p.m.

The December committee meetings
will be held at the U.S. Department of
Education at: Union Center Plaza (UCP)
Learning Center, 830 First Street NE.,
Lobby Level, Washington, DC 20002.
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The February committee meetings
will be held at the U.S. Department of
Education: Barnard Auditorium, 400
Maryland Ave. SW., Washington, DC
20202.

The March committee meetings will
be held at the U.S. Department of
Education at: Potomac Center Plaza
Auditorium, 550 12th Street SW.,
Washington, DC 20202.

The committee meetings are open to
the public.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) by
contacting Wendy Macias, U.S.
Department of Education, 400 Maryland
Ave. SW., Room 6C111, Washington, DC
20202. Telephone: (202) 203-9155 or by
email: Wendy.Macias@ed.gov.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fdsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site. You may also
access documents of the Department
published in the Federal Register by
using the article search feature at:
www.federalregister.gov. Specifically,
through the advanced search feature at
this site, you can limit your search to
documents published by the
Department.

Program Authority: 20 U.S.C. 1098a.

Kathleen A. Smith,

Acting Assistant Secretary for Postsecondary
Education.

[FR Doc. 2017-18510 Filed 8-29-17; 8:45 am]|
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2017-0151; FRL-9967-06—
Region 1]

Air Plan Approval; Rhode Island;
Infrastructure Requirement for the
2010 Sulfur Dioxide and 2010 Nitrogen
Dioxide National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
an October 15, 2015 State
Implementation Plan (SIP) revision
submitted by the State of Rhode Island.
This revision addresses the interstate
transport requirements of the Clean Air
Act (CAA), referred to as the good
neighbor provision, with respect to the
2010 primary sulfur dioxide (SO,) and
2010 primary nitrogen dioxide (NO)
national ambient air quality standards
(NAAQS). This action proposes to
approve Rhode Island’s demonstration
that the state is meeting its obligations
regarding the transport of SO, and NO,
emissions into other states. This action
is being taken under the Clean Air Act.
DATES: Written comments must be
received on or before September 29,
2017.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R01—
OAR-2017-0151 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
For either manner of submission, the
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Donald Dahl, (617) 918-1657; or by
email at dahl.donald@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. Organization of this document.
The following outline is provided to aid
in locating information in this preamble.

Table of Contents

I. Background
II. State Submittal
III. Summary of the Proposed Action

IV. Section 110(a)(2)(D)(i)(I)—Interstate
Transport
A. General Requirements and Historical
Approaches for Criteria Pollutants
B. Approach for Addressing the Interstate
Transport Requirements of the 2010
Primary SO> NAAQS in Rhode Island
C. Approach for Addressing the Interstate
Transport Requirements of the 2010
Primary NO, NAAQS in Rhode Island
V. Interstate Transport Demonstration for SO,
Emissions
A. Prong 1 Analysis—Significant
Contribution to SO, Nonattainment
1. SO, Emissions Trends
2. SO, Ambient Air Quality
3. Federally Enforceable Regulations
Specific to SO, and Permitting
Requirements
4. Conclusion
B. Prong 2 Analysis—Interference with
Maintenance of the SO, NAAQS
VI. Significant Contribution to
Nonattainment and Interference with
Maintenance of the NO, NAAQS
VII. Proposed Action
VIIL Statutory and Executive Order Reviews

I. Background

On February 9, 2010 (75 FR 6474),
EPA promulgated a revised primary
NAAQS for NO: at a level of 100 ppb,
based on a 3-year average of the annual
98th percentile of 1-hour daily
maximum concentrations. On June 22,
2010 (75 FR 35520), EPA promulgated a
revised primary NAAQS for SO, at a
level of 75 ppb, based on a 3-year
average of the annual 99th percentile of
1-hour daily maximum concentrations.
Pursuant to section 110(a)(1) of the
CAA, states are required to submit SIPs
meeting the applicable requirements of
section 110(a)(2) within three years after
promulgation of a new or revised
NAAQS, or within such shorter period
as EPA may prescribe.? These SIPs,
which EPA has historically referred to
as “infrastructure SIPs,” are to provide
for the “implementation, maintenance,
and enforcement” of such NAAQS, and
the requirements are designed to ensure
that the structural components of each
state’s air quality management program
are adequate to meet the state’s
responsibilities under the CAA. A
detailed history, interpretation, and
rationale of these SIPs and their
requirements can be found in, among
other documents, EPA’s May 13, 2014
proposed rule titled, “Infrastructure SIP
requirements for the 2008 Lead
NAAQS,” in the section “What is the
scope of this rulemaking?” (see 79 FR
27241 at 27242-27245). As noted above,
section 110(a) of the CAA imposes an

1This requirement applies to both primary and
secondary NAAQS, but EPA’s approval in this
notice applies only to the 2010 primary NAAQS for
SO, and NO; because EPA did not establish in 2010
a new secondary NAAQS for SO, and NO,.
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obligation upon states to submit to EPA
a SIP submission for a new or revised
NAAQS. The content of individual state
submissions may vary depending upon
the facts and circumstances, and may
also vary depending upon what
provisions the state’s approved SIP
already contains.

On January 2, 2013 and on June 27,
2014, the Rhode Island Department of
Environmental Management (RI DEM)
submitted proposed revisions to its SIP,
certifying that its SIP meets most of the
requirements of section 110(a)(2) of the
CAA with respect to the 2010 primary
NO, and 2010 primary SO, NAAQS,
respectively. However, these two
submittals did not address the transport
elements of CAA section
110(a)(2)(D)(i)I). On April 20, 2016 (81
FR 23175), EPA approved RI DEM’s
certification that its SIP was adequate to
meet most of the program elements
required by section 110(a)(2) of the
CAA. However, EPA conditionally
approved the State’s submission in
relation to subsections (C), (D), and (])
of CAA section 110(a)(2) in relation to
the prevention of significant
deterioration permit program, and
disapproved the State’s submission in
relation to subsection (H) of CAA
section 110(a)(2) in relation to the
requirement to revise its SIP when
appropriate. On October 15, 2015, RI
DEM submitted the transport elements
of CAA section 110(a)(2)(D)(i)(I) for the
2010 primary NO, and 2010 primary
SO, NAAQS.

II. State Submittal

Rhode Island presented several facts
in its SIP submission on the effect of
SO, and NOx emissions from sources
within Rhode Island on downwind and
adjacent states’ SO, and NO»
nonattainment areas and those states’
ability to maintain the 2010 SO, and
2010 NO> NAAQS. With regards to the
2010 NO, NAAQS, Rhode Island noted
that EPA had designated the entire
country as unclassifiable/attainment for
the 2010 NO, NAAQS. Rhode Island
also stated that recent data from all
ambient monitors within New England
continue to show levels less than 50%
of the 2010 NO, NAAQS.

Similarly, the SIP submission notes
SO, ambient monitoring data in Rhode
Island and in downwind and adjacent
states were substantially below the 2010
SO-> NAAQS. For the only SO,
nonattainment area within New
England, Rhode Island noted the
monitor design value in the Central New
Hampshire nonattainment area has
declined over time, with the 2012-2014
design value being 31% of the NAAQS.
Rhode Island concludes in its submittal

that, ““since there are no large sources of
SO, emissions in Rhode Island and
monitored SO, levels in adjacent and
downwind states are substantially
below the 2010 SO, NAAQS, Rhode
Island clearly is not contributing to
nonattainment or interfering with
maintenance of attainment in
downwind and adjacent states.”

III. Summary of the Proposed Action

This proposed approval of Rhode
Island’s October 15, 2015 SIP
submission addressing interstate
transport of SO, and NO: is intended to
show that the State is meeting its
obligations regarding CAA section
110(a)(2)(D)@1)(I) relative to the 2010
primary SO, and 2010 primary NO,
NAAQS.2 Interstate transport
requirements for all NAAQS pollutants
prohibit any source, or other type of
emissions activity, in one state from
emitting any air pollutant in amounts
that will contribute significantly to
nonattainment, or interfere with
maintenance, of the NAAQS in another
state. As part of this analysis, and as
explained in detail below, EPA has
taken several approaches to addressing
interstate transport in other actions
based on the characteristics of the
pollutant, the interstate problem
presented by emissions of that
pollutant, the sources that emit the
pollutant, and the information available
to assess transport of that pollutant.

Despite being emitted from a similar
universe of point and nonpoint sources,
interstate transport of SO; is unlike the
transport of fine particulate matter
(PM, s) or ozone that EPA has addressed
in other actions, in that SO, is not a
regional mixing pollutant that
commonly contributes to widespread
nonattainment of the SO, NAAQS over
a large, multi-state area. While in certain
respects transport of SO, is more
analogous to the transport of lead (Pb)
because SO,’s and Pb’s physical
properties result in localized impacts
very near the emissions source, in
another respect the physical properties
and release height of SO, are such that

2This proposed approval of Rhode Island’s SIP
submission under CAA section 110(a)(2)(D)@)(I) is
based on the information contained in the
administrative record for this action, and does not
prejudge any other future EPA action that may
make other determinations regarding Rhode Island’s
air quality status. Any such future actions, such as
area designations under any NAAQS, will be based
on their own administrative records and EPA’s
analyses of information that becomes available at
those times. Future available information may
include, and is not limited to, monitoring data and
modeling analyses conducted pursuant to EPA’s
Data Requirements Rule (80 FR 51052, August 21,
2015) and information submitted to EPA by states,
air agencies, and third party stakeholders such as
citizen groups and industry representatives.

impacts of SO, do not experience the
same sharp decrease in ambient
concentrations as rapidly and as nearby
as they do for Pb. While emissions of
SO, travel farther and have sufficiently
wider ranging impacts than emissions of
Pb such that it is reasonable to require
a different approach for assessing SO,
transport than assessing Pb transport,
the differences are not significant
enough to treat SO, in a manner similar
to the way in which EPA treats and
analyzes regional transport pollutants
such as ozone or PM5 s.

Put simply, a different approach is
needed for interstate transport of SO,
than the approach used for the other
pollutants identified above: The
approaches EPA has adopted for Pb
transport are too tightly circumscribed
to the source, and the approaches for
ozone or PM; s transport are too
regionally focused. SO, transport is
therefore a unique case, and EPA’s
evaluation of whether Rhode Island has
met its transport obligations in relation
to SO, was accomplished in several
discrete steps.

First, EPA evaluated the universe of
sources in Rhode Island likely to be
responsible for SO, emissions that could
contribute to interstate transport. An
assessment of the 2014 National
Emissions Inventory (NEI) for Rhode
Island made it clear that the vast
majority of SO, emissions in Rhode
Island are from fuel combustion at point
and nonpoint sources,?® and therefore it
would be reasonable to evaluate the
downwind impacts of emissions from
these two fuel combustion source
categories, combined, in order to help
determine whether the State has met its
transport obligations.

Second, EPA selected a spatial scale—
essentially, the geographic area and
distance around the point sources in
which we could reasonably expect SO,
impacts to occur—that would be
appropriate for its analysis, ultimately
settling on utilizing an ‘‘urban scale”
with dimensions from 4 to 50 kilometers
from point and nonpoint sources, given
the usefulness of that range in assessing
trends in both area-wide air quality and
the effectiveness of large-scale pollution
control strategies. As such, EPA utilized
an assessment up to 50 kilometers from
fuel-combustion sources in order to
assess trends in area-wide air quality
that might have an impact on the
transport of SO, from Rhode Island to
downwind states.

3 See EPA’s Web page https://www.epa.gov/air-
emissions-inventories/national-emissions-
inventory-nei for a description of what types of
sources of air emissions are considered point and
nonpoint sources.


https://www.epa.gov/air-emissions-inventories/national-emissions-inventory-nei
https://www.epa.gov/air-emissions-inventories/national-emissions-inventory-nei
https://www.epa.gov/air-emissions-inventories/national-emissions-inventory-nei
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Third, EPA assessed all available data
at the time of this rulemaking regarding
SO; emissions in Rhode Island and their
possible impacts in downwind states,
including: (1) SO, ambient air quality;
(2) SO, emissions and SO, emissions
trends; (3) SIP-approved SO, regulations
and permitting requirements; and (4)
other SIP-approved or federally-
promulgated regulations which may
yield reductions of SO, at Rhode
Island’s fuel-combustion point and
nonpoint sources.

Fourth, using the universe of
information identified in steps 1-3 (i.e.,
emissions sources, spatial scale and
available data, and enforceable
regulations), EPA then conducted an
analysis under CAA section
110(a)(2)(D)(1)() to evaluate whether or
not fuel-combustion sources in Rhode
Island would significantly contribute to
SO: nonattainment in other states, and
then whether emissions from those
sources would interfere with
maintenance of the SO, NAAQS in
other states.

EPA took a different approach that is
more appropriate for NO,. EPA analyzed
the effects of transport by taking into
account: (1) Rhode Island’s and the
surrounding states’ designations for the
2010 NO, NAAQS; (2) ambient
monitoring of NO» concentrations in
Rhode Island and surrounding states; (3)
the fact that total NOx* emissions in
Rhode Island and surrounding states are
trending downward; and (4) the fact that
there are SIP-approved state regulations
in place to control NOx emissions in
Rhode Island.

Based on the analysis provided by the
State in its October 15, 2015 SIP
submission and EPA’s assessment of the
information discussed at length below,
EPA proposes to find that sources or
other emissions activity within Rhode
Island will not contribute significantly
to nonattainment, nor will they interfere
with maintenance of, the 2010 primary
SO> NAAQS and the 2010 primary NO»
NAAQS in any other state.

IV. Section 110(a)(2)(D)(i)(I)—Interstate
Transport

A. General Requirements and Historical
Approaches for Criteria Pollutants

Section 110(a)(2)(D)(i)(I) requires SIPs
to include provisions prohibiting any
source or other type of emissions
activity in one state from emitting any
air pollutant in amounts that will
contribute significantly to

4The NO> NAAQS is designed to protect against
exposure to the entire group of nitrogen oxides
(NOx). NO; is the component of greatest concern
and is used as the indicator for the larger group of
NOx.

nonattainment, or interfere with
maintenance, of the NAAQS in another
state. The two clauses of this section are
referred to as prong 1 (significant
contribution to nonattainment) and
prong 2 (interference with maintenance
of the NAAQS).

EPA’s most recent infrastructure SIP
guidance, the September 13, 2013
“Guidance on Infrastructure State
Implementation Plan (SIP) Elements
under Clean Air Act Sections 110(a)(1)
and 110(a)(2),” did not explicitly
include criteria for how the Agency
would evaluate infrastructure SIP
submissions intended to address section
110(a)(2)(D)(i)(I).5 With respect to
certain pollutants, such as ozone and
particulate matter, EPA has addressed
interstate transport in eastern states in
the context of regional rulemaking
actions that quantify state emission
reduction obligations.® In other actions,
such as EPA action on western state
SIPs addressing ozone and particulate
matter, EPA has considered a variety of
factors on a case-by-case basis to
determine whether emissions from one
state interfere with the attainment and
maintenance of the NAAQS in another
state. In such actions, EPA has
considered available information such
as current air quality, emissions data
and trends, meteorology, and
topography.”

For other pollutants such as Pb, EPA
has suggested the applicable interstate

5 At the time the September 13, 2013 guidance
was issued, EPA was litigating challenges raised
with respect to its Cross State Air Pollution Rule
(“CSAPR”), 76 FR 48208 (Aug. 8, 2011), designed
to address the CAA section 110(a)(2)(D)@1)(I)
interstate transport requirements with respect to the
1997 ozone and the 1997 and 2006 PM, s NAAQS.
CSAPR was vacated and remanded by the D.C.
Circuit in 2012 pursuant to EME Homer City
Generation, L.P. v. EPA, 696 F.3d 7. EPA
subsequently sought review of the D.C. Circuit’s
decision by the Supreme Court, which was granted
in June 2013. As EPA was in the process of
litigating the interpretation of section
110(a)(2)(D)@)(I) at the time the infrastructure SIP
guidance was issued, EPA did not issue guidance
specific to that provision. The Supreme Court
subsequently vacated the D.C. Circuit’s decision
and remanded the case to that court for further
review. 134 S.Ct. 1584 (2014). On July 28, 2015, the
D.C. Circuit issued a decision upholding CSAPR,
but remanding certain elements for reconsideration.
795 F.3d 118.

6 NOx SIP Call, 63 FR 57371 (October 27, 1998);
Clean Air Interstate Rule (CAIR), 70 FR 25172 (May
12, 2005); CSAPR, 76 FR 48208 (August 8, 2011).

7 See, e.g., Approval and Promulgation of
Implementation Plans; State of California; Interstate
Transport of Pollution; Significant Contribution to
Nonattainment and Interference With Maintenance
Requirements, Proposed Rule, 76 FR 146516,
14616-14626 (March 17, 2011); Final Rule, 76 FR
34872 (June 15, 2011); Approval and Promulgation
of State Implementation Plans; State of Colorado;
Interstate Transport of Pollution for the 2006 24-
Hour PM, s NAAQS, Proposed Rule, 80 FR 27121,
27124-27125 (May 12, 2015); Final Rule, 80 FR
47862 (August 10, 2015).

transport requirements of section
110(a)(2)(D)(1)(I) can be met through a
state’s assessment as to whether or not
emissions from Pb sources located in
close proximity to its borders have
emissions that impact a neighboring
state such that they contribute
significantly to nonattainment or
interfere with maintenance in that state.
For example, EPA noted in an October
14, 2011 memorandum titled,
“Guidance on Infrastructure SIP
Elements Required Under Sections
110(a)(1) and 110(a)(2) for the 2008 Pb
NAAQS,” 8 that the physical properties
of Pb prevent its emissions from
experiencing the same travel or
formation phenomena as PM, s or
ozone, and there is a sharp decrease in
Pb concentrations, at least in the coarse
fraction, as the distance from a Pb
source increases. Accordingly, while it
may be possible for a source in a state
to emit Pb in a location and in
quantities that may contribute
significantly to nonattainment in, or
interfere with maintenance by, any
other state, EPA anticipates that this
would be a rare situation, e.g., where
large sources are in close proximity to
state boundaries.? Our rationale and
explanation for approving the
applicable interstate transport
requirements under section
110(a)(2)(D)(i)(I) for the 2008 Pb
NAAQS, consistent with EPA’s
interpretation of the October 14, 2011
guidance document, can be found in,
among other instances, the proposed
approval and a subsequent final
approval of interstate transport SIPs
submitted by Illinois, Michigan,
Minnesota, and Wisconsin.10

B. Approach for Addressing the
Interstate Transport Requirements of the
2010 Primary SO, NAAQS in Rhode
Island

This notice describes EPA’s
evaluation of Rhode Island’s conclusion
contained in the State’s October 15,
2015 infrastructure SIP submission that
the State satisfies the requirements of
CAA section 110(a)(2)(D)(@i)(I) for the
2010 SO, NAAQS.11

8 https://www3.epa.gov/ttn/naaqs/aqmguide/
collection/cp2/20111014_page_lead_caa_110_
infrastructure_guidance.pdf.

91d. at pp 7-8.

10 See 79 FR 27241 at 27249 (May 13, 2014) and
79 FR 41439 (July 16, 2014).

11EPA notes that the evaluation of other states’
satisfaction of section 110(a)(2)(D)(@i)(I) for the 2010
SO> NAAQS can be informed by similar factors
found in this proposed rulemaking, but may not be
identical to the approach taken in this or any future
rulemaking for Rhode Island, depending on
available information and state-specific
circumstances.


https://www3.epa.gov/ttn/naaqs/aqmguide/collection/cp2/20111014_page_lead_caa_110_infrastructure_guidance.pdf
https://www3.epa.gov/ttn/naaqs/aqmguide/collection/cp2/20111014_page_lead_caa_110_infrastructure_guidance.pdf
https://www3.epa.gov/ttn/naaqs/aqmguide/collection/cp2/20111014_page_lead_caa_110_infrastructure_guidance.pdf
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As previously noted, section
110(a)(2)(D)(1)(I) requires an evaluation
of any source or other type of emissions
activity in one state and how emissions
from these sources or activities may
impact air quality in other states. As the
analysis contained in Rhode Island’s
submittal demonstrates, a state’s
obligation to demonstrate that it is
meeting section 110(a)(2)(D)(i)(I) cannot
be based solely on the fact that there are
no DRR sources within the state.
Therefore, EPA believes that a
reasonable starting point for
determining which sources and
emissions activities in Rhode Island are
likely to impact downwind air quality
with respect to the SO, NAAQS is by
using information in the NEI.12 The NEI
is a comprehensive and detailed
estimate of air emissions of criteria
pollutants, criteria precursors, and
hazardous air pollutants from air
emissions sources, and is updated every
three years using information provided
by the states. At the time of this
rulemaking, the most recently available
dataset is the 2014 NEI, and the state
summary for Rhode Island is included
in the table below.

TABLE 1—SUMMARY OF 2014 NEI
SO, DATA FOR RHODE ISLAND

Emissions

Category (tons per year)

Fuel Combustion: Electric
Utilities
Fuel Combustion: Industrial ..

33
599

Fuel Combustion: Other ....... 2,757
Petroleum and related Indus-

tHES e 6
Waste Disposal and Recy-

Cling oo 140
Highway Vehicles . 75
Off-Highway ........cccccevveennenne 178
Miscellaneous ..........ccccccvveeen 2

Total vveeeeeeeeciieeeeeeee 3,790

The EPA observes that according to
the 2014 NEI, the vast majority of SO»
emissions in Rhode Island originate
from fuel combustion at point and
nonpoint sources. Therefore, an
assessment of Rhode Island’s
satisfaction of all applicable
requirements under section
110(a)(2)(D)(@1)(I) of the CAA for the 2010
SO, NAAQS may reasonably be based
upon evaluating the downwind impacts
of emissions from the combined fuel
combustion categories (i.e., electric

12 https://www.epa.gov/air-emissions-inventories/
national-emissions-inventory.

utilities, industrial processes, and other
sources 13).

The definitions contained in
Appendix D to 40 CFR part 58 are
helpful indicators of the travel and
formation phenomenon for SO,
originating from stationary sources in its
stoichiometric gaseous form in the
context of the 2010 primary SO,
NAAQS. Notably, section 4.4 of this
appendix titled, “Sulfur Dioxide (SO>)
Design Criteria” provides definitions for
SO Monitoring Spatial Scales for
microscale, middle scale, neighborhood,
and urban scale monitors. The
microscale includes areas in close
proximity to SO, point and area sources,
and those areas extend approximately
100 meters from a facility. The middle
scale generally represents air quality
levels in areas 100 meters to 500 meters
from a facility, and may include
locations of maximum expected short-
term concentrations due to the
proximity of major SO» point, area, and
non-road sources. The neighborhood
scale characterizes air quality
conditions between 0.5 kilometers and 4
kilometers from a facility, and emissions
from stationary and point sources may
under certain plume conditions, result
in high SO, concentrations at this scale.
Lastly, the urban scale is used to
estimate concentrations over large
portions of an urban area with
dimensions of 4 to 50 kilometers from
a facility, and such measurements
would be useful for assessing trends and
concentrations in area-wide air quality,
and hence, the effectiveness of large-
scale pollution control strategies. Based
on these definitions contained in EPA’s
own regulations, we believe that it is
appropriate to examine the impacts of
emissions from electric utilities and
industrial processes in Rhode Island in
distances ranging from 0 km to 50 km
from the facility. In other words, SO,
emissions from stationary sources in the
context of the 2010 primary NAAQS do
not exhibit the same long-distance
travel, regional transport or formation
phenomena as either ozone or PM, s, but
rather, these emissions behave more like
Pb with localized dispersion. Therefore,
an assessment up to 50 kilometers from
potential sources would be useful for
assessing trends and SO, concentrations
in area-wide air quality.14

The largest category of SO, emissions
in Table 1 is for “other” fuel
combustion sources. The majority of

13 The “other” category of fuel combustion in
Rhode Island is comprised almost entirely of
residential heating through fuel oil combustion.

14EPA recognizes in Appendix A.1 titled,
“AERMOD (AMS/EPA Regulatory Model) - of
Appendix W to 40 CFR part 51 that the model is
appropriate for predicting SO- up to 50 kilometers.

emissions in this category is from
residential fuel combustion (2,561 tons
per year), or 68% of the total statewide
SO, emissions for 2014. Residential
homes combusting fuel are considered
nonpoint sources. For any state where
the SO» contribution from nonpoint
sources make up a majority of all
statewide SO, emissions, EPA believes
it is reasonable to evaluate any
regulations intended to address fuel oil,
specifically with respect to the sulfur
content in order to determine interstate
transport impacts from the category of
“other” sources of fuel combustion.
Our current implementation strategy
for the 2010 primary SO, NAAQS
includes the flexibility to characterize
air quality for stationary sources via
either data collected at ambient air
quality monitors sited to capture the
points of maximum concentration, or air
dispersion modeling.1® Our assessment
of SO, emissions from fuel combustion
categories in the state and their
potential on neighboring states are
informed by all available data at the
time of this rulemaking, and include:
SO, ambient air quality; SO, emissions
and SO, emissions trends; SIP-approved
SO, regulations and permitting
requirements; and, other SIP-approved
or federally promulgated regulations
which may yield reductions of SO,.

C. Approach for Addressing the
Interstate Transport Requirements of the
2010 Primary NO, NAAQS in Rhode
Island

This notice also describes EPA’s
evaluation of Rhode Island’s conclusion
contained in the State’s October 15,
2015 infrastructure SIP submission that
the State satisfies the requirements of
CAA section 110(a)(2)(D)(@i)(I) for the
2010 NO, NAAQS.16

EPA and the State’s approach to
assessing impacts from the
transportation of NO, emissions is
similar, but different, from the approach
discussed above for SO, emissions. As
previously noted, the approach used to
analyze the effects of transport for NO,
emissions in Rhode Island consists of
four elements: (1) The area designation
for the 2010 NO, NAAQS, (2) ambient
monitoring of NO, concentrations; (3)
the fact that total NOx emissions in the
State and surrounding states are

15 https://www.epa.gov/so2-pollution/2010-1-
hour-sulfur-dioxide-so2-primary-national-ambient-
air-quality-standards-naaqs

16 EPA notes that the evaluation of other states’
satisfaction of section 110(a)(2)(D)(@i)(I) for the 2010
NO> NAAQS can be informed by similar factors
found in this proposed rulemaking, but may not be
identical to the approach taken in this or any future
rulemaking for Rhode Island, depending on
available information and state-specific
circumstances.


https://www.epa.gov/so2-pollution/2010-1-hour-sulfur-dioxide-so2-primary-national-ambient-air-quality-standards-naaqs
https://www.epa.gov/so2-pollution/2010-1-hour-sulfur-dioxide-so2-primary-national-ambient-air-quality-standards-naaqs
https://www.epa.gov/so2-pollution/2010-1-hour-sulfur-dioxide-so2-primary-national-ambient-air-quality-standards-naaqs
https://www.epa.gov/air-emissions-inventories/national-emissions-inventory
https://www.epa.gov/air-emissions-inventories/national-emissions-inventory
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trending downward; and (4) the fact that
there are SIP-approved state regulations
in place to control NOx emissions in the
State.

V. Interstate Transport Demonstration
for SO, Emissions

A. Prong 1 Analysis—Significant
Contribution to SO, Nonattainment

Prong 1 of the good neighbor
provision requires state plans to
prohibit emissions that will
significantly contribute to
nonattainment of a NAAQS in another
state. In order to evaluate Rhode Island’s
satisfaction of prong 1, EPA evaluated
the State’s SIP submission in relation to
the following four factors: (1) SO»
emission trends for Rhode Island and
neighboring states; (2) SO, ambient air
quality; (3) SIP-approved regulations

specific to SO, emissions and permit
requirements; and (4) other SIP-
approved or federally-enforceable
regulations that, while not directly
intended to address or reduce SO»
emissions, may yield reductions of the
pollutant. A detailed discussion of each
of these factors is below.

1. SO, Emissions Trends

As noted above, EPA’s approach for
addressing the interstate transport of
SO, in Rhode Island is based upon
emissions from fuel combustion at
electric utilities, industrial sources, and
residential heating. As part of the SIP
submittal, Rhode Island observed that,
in accordance with the most recently
available designations guidance at the
time,1” there were no facilities in Rhode
Island with reported actual emissions

greater than or equal to 100 tons per
year (tpy) of SO- in 2014.

According to the 2014 NEI data, the
highest SO, emissions from a single
point source was 60 tons from Rhode
Island Hospital. Also during 2014, the
largest industrial or electric generating
facility was Rhode Island LFG Genco,
LLC which emitted 33 tons of SO..

As demonstrated by the data in Table
2, statewide SO, emissions in Rhode
Island and in its three neighboring
states, Connecticut, Massachusetts and
New York, have significantly decreased
over the last several years. This
decreasing trend should continue into
the near future as all four states have
adopted strategies to lower fuel oil’s
sulfur content by weight.18 By July 1,
2018, the home heating oil in all four
states will be limited to 15 parts per
million (ppm) of sulfur by weight.

TABLE 2—STATEWIDE SO, DATA (TONS PER YEAR) FOR RHODE ISLAND, CONNECTICUT, AND MASSACHUSETTS 19

State 2000 2005 2010 2016
(2] g ToTe [T F=1 =T To OO UPPTRRRRTY 8,976 7,356 4,416 3,639
Connecticut ....... 60,309 34,638 16,319 10,953
Massachusetts 208,146 139,937 57,892 13,518
LN F= o o SRS 543,868 386,568 170,247 59,520

2. SO, Ambient Air Quality

Data collected at ambient air quality
monitors indicate the monitored values

of SO» in the State have remained below
the NAAQS. Relevant data from Air
Quality Standards (AQS) Design Value

(DV) 20 reports for recent and complete
3-year periods are summarized in the
table below.

TABLE 3—TREND IN SO, DESIGN VALUES FOR AQS MONITORS IN RHODE ISLAND

. . . . 2012-2014 DV | 2013-2015 DV | 2014-2016 DV

AQS Monitor Site Monitor location (ppb) (ppb) (ppb)
44-007-0012 Brown University, Providence ...........ccccccee... 11 8 7
44-007-1010 Francis School, East Providence 14 10 7

As shown in Table 3 above, the DVs
for the two monitoring sites for all years
between 2012 and 2016 have decreased
between each of the 3-year blocks
shown in the table. The highest valid
DV in Rhode Island for 2014-2016 is 7
ppb, which is 83% below the NAAQS.

While the monitor (AQS Site ID 44—
007-0012) closest to Rhode Island
Hospital (the largest SO, emitter in
2014) may not be sited in the area to
capture points of maximum
concentration from the facility, the
monitor is located in the neighborhood
spatial scale in relation to the facility,

17 March 24, 2011 guidance document titled,
“‘Area Designations for the 2010 Revised Primary
Sulfur Dioxide National Ambient Air Quality
Standards.” See, e.g. http://dnr.wi.gov/topic/Air
Quality/documents/SO2DesignationsGuidance
2011.pdf.

18(On October 7, 2015, EPA approved Rhode
Island’s low sulfur fuel regulation. See 80 FR 60541.
On May 25, 2016 and June 3, 2016, EPA approved

i.e., emissions from stationary and point
sources may under certain plume
conditions, result in high SO,
concentrations at this scale. Forty CFR
part 58, Appendix D, section 4.4.4(3)
defines neighborhood scale as “[t]he
neighborhood scale would characterize
air quality conditions throughout some
relatively uniform land use areas with
dimensions in the 0.5 to 4.0 kilometer
range.”’

However, the absence of a violating
ambient air quality monitor within the
State is insufficient to demonstrate that
Rhode Island has met its interstate

Connecticut’s low sulfur fuel regulations. See 81 FR
33134 and 81 FR 35636, respectively. On September
19, 2013, EPA approved Massachusetts’ low sulfur
fuel regulation. See 78 FR 57487. On August 8,
2012, EPA approved New York’s low sulfur fuel
statute. See 77 FR 51915.

19 See Air Pollution Emissions Trend Data at
https://www.epa.gov/air-emissions-inventories/air-
pollutant-emissions-trends-data.

transport obligation. While the
decreasing DVs and their associated
spatial scales may help to assist in
characterizing air quality within Rhode
Island, prong 1 of section
110(a)(2)(D)(i)(I) specifically addresses
the effects that sources within Rhode
Island have on air quality in
neighboring states. Therefore, an
evaluation and analysis of SO,
emissions data from facilities within the
State, together with the potential effects
of such emissions on ambient data in
neighboring states, is appropriate.

20 A “Design Value” is a statistic that describes
the air quality status of a given location relative to
the level of the NAAQS. The interpretation of the
2010 primary SO> NAAQS (set at 75 parts per
billion [ppb]) including the data handling
conventions and calculations necessary for
determining compliance with the NAAQS can be
found in Appendix T to 40 CFR part 50.


https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
http://dnr.wi.gov/topic/AirQuality/documents/SO2DesignationsGuidance2011.pdf
http://dnr.wi.gov/topic/AirQuality/documents/SO2DesignationsGuidance2011.pdf
http://dnr.wi.gov/topic/AirQuality/documents/SO2DesignationsGuidance2011.pdf
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As previously discussed, EPA’s
definitions of spatial scales for SO»
monitoring networks indicate that the
maximum impacts from stationary
sources can be expected within 4
kilometers of such sources, and that
distances up to 50 kilometers would be
useful for assessing trends and
concentrations in area-wide air quality.

The only nearby states within 50 km of
a source in Rhode Island are
Massachusetts, Connecticut, and New
York. As a result, no further analysis of
other Northeast states was conducted for
assessing the impacts of the interstate
transport of SO, pollution from facilities
located in Rhode Island.

There are no ambient SO, monitors
operating in Connecticut or New York

within 50 km of Rhode Island’s

border 21, There are four such monitors
in Massachusetts, which are identified
in Table 4, below, along with those
monitors’ DVs for SO, for the last three
year periods. As shown in Table 4, SO,
DVs for these monitors are decreasing,
with the highest DV for 2014-2016
being 13% of the NAAQS.

TABLE 4—TREND IN SO> DESIGN VALUES FOR AQS MONITORS IN MASSACHUSETTS WITHIN 50 KM OF RHODE ISLAND

AQS Monitor Site Monitor Location 2012(_p2;?b1)4 DV 2013(_p2;?b1)5 DV 2014(_p2;?b1)6 DV
25-025-0042 Dudley Square, Roxbury .........cccccecevniiiieenns 12 11 9
25-025-0002 Kenmore Square, Boston ... 12 9 6
25-027-0023 Worcester .......ccocvvveneeennen. 9 7 6
25-005-1004 Fall RIVEr ..o 47 28 10

3. Federally Enforceable Regulations
Specific to SO, and Permitting
Requirements

The State has various regulations to
ensure that SO, emissions are not
expected to substantially increase in the
future. One notable example consists of
the federally-enforceable conditions
contained in Rhode Island’s Air
Pollution Control Regulation (APCR)
No. 8, “Sulfur Content of Fuels.”” This
regulation, last approved by EPA into
the SIP on October 7, 2015 (80 FR
60541) limits the amount of sulfur by
weight in fuel oil. As discussed earlier
in this notice, the 2014 NEI indicates
that the single largest, albeit diffuse,
source category of SO, emissions in
Rhode Island is from fuel combustion
for residential heating (2,561 tpy).
Starting on July 1, 2014 the sulfur
content for home heating oil in Rhode
Island was lowered to 500 parts per
million (ppm), or 0.05% by weight. An
additional reduction in the amount of
SO; emissions from the use of home
heating oil will occur after July 1, 2018
when the sulfur content will be reduced
from 500 ppm to 15 ppm or 0.0015% by
weight, representing a 97% decrease in
SO, emissions from this source
category.

In addition, for the purposes of
ensuring that SO, emissions at new or
modified stationary sources in Rhode
Island do not adversely impact air
quality, the State’s SIP-approved
nonattainment new source review
(NNSR) and prevention of significant
deterioration (PSD) programs are
contained in APCR, No. 9, “Air
Pollution Control Permits.” This

21 The closest ambient SO> monitors in
Connecticut and New York with recent valid design
values are in New Haven and Suffolk Counties,
respectively. The 2014-2016 design value at each

regulation ensures that SO, emissions
due to new facility construction or to
modifications at existing facilities will
not adversely impact air quality in
Rhode Island and will likely not
adversely impact air quality in
neighboring states.

Finally, in addition to the State’s SIP-
approved regulations, EPA observes that
facilities in Rhode Island are also
subject to the federal requirements
contained in regulations such as the
National Emission Standards for
Hazardous Air Pollutants for Major
Sources: Industrial, Commercial, and
Institutional Boilers and Process
Heaters. This regulation reduces acid
gases, which includes reductions in SO,
emissions.

4. Conclusion

As discussed in more detail above,
EPA has considered the following
information in evaluating the State’s
satisfaction of the requirements of prong
1 of CAA section 110(a)(2)(D)1)):

(1) EPA has not identified any current
air quality problems in neighboring
states (i.e., Connecticut, Massachusetts
and New York) relative to the 2010
primary SO>, NAAQS;

(2) Past and projected future SO,
emission trends demonstrate that SO,
air quality problems in other
neighboring states are unlikely to occur
due to sources in Rhode Island; and

(3) Current SIP provisions and other
federal programs will further reduce
SO, emissions from sources within
Rhode Island.

Based on the analysis provided by the
State in its October 15, 2015 SIP
submission and based on each of the

of these monitors (i.e., 09—009-0027 and 36—103—
0009) is below 10 ppb. See https://www.epa.gov/air-
trends/air-quality-design-values.

factors listed above, EPA proposes to
find that any sources or other emissions
activity within the State will not
contribute significantly to
nonattainment of the 2010 primary SO»
NAAQS in any other state.

B. Prong 2 Analysis—Interference With
Maintenance of the SO» NAAQS

Prong 2 of the good neighbor
provision requires state plans to
prohibit emissions that will interfere
with maintenance of a NAAQS in
another state. Given the continuing
trend of decreased emissions from
sources within Rhode Island, EPA
believes that reasonable criteria to
ensure that sources or other emissions
activity originating within Rhode Island
do not interfere with its neighboring
states’ ability to maintain the NAAQS
consists of evaluating whether these
decreases in emissions can be
maintained over time.

As shown in Table 2, above, state-
wide SO, emissions in Rhode Island,
and the three neighboring states,
Massachusetts, Connecticut and New
York, have significantly decreased since
2000. All four of these states have
adopted low sulfur fuel oil
requirements, requiring the sulfur
content in home heating oil and other
sources using distillate oil to be lowered
by 97% by July 1, 2018.22 According to
the 2014 NEI data, home heating oil is
the largest category of SO, emissions in
three of the states, Rhode Island,
Massachusetts, and Connecticut. Home
heating oil in 2014 was not the largest
category of SO, emissions in New York
because the sulfur content in home

22 See 80 FR 60541 (October 15, 2015) for Rhode
Island, 78 FR 57487 (September 19, 2013) for
Massachusetts, and 81 FR 35636 (June 3, 2016) for
Connecticut.


https://www.epa.gov/air-trends/air-quality-design-values
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Federal Register/Vol. 82, No. 167/ Wednesday, August 30, 2017 /Proposed Rules

41203

heating oil was reduced to 15 ppm as of
July 1, 2012.

Utilizing United States census data
and EPA emission factors, future SO,
emissions from home heating oil can be
forecasted in each of the three states
where the reduction in sulfur content to
15 ppm does not take effect until 2018.
According to EPA’s guidance titled “Air

Emission Factors and Quantification AP
42, Compilation of Air Pollutant
Emission Factors’” Chapter 1.3 titled,
“Fuel Oil Combustion,” 23 more than
95% of the sulfur in fuel is converted to
S0O,. The Census Bureau provides state
specific data for the year 2000 regarding
the number of homes using oil for

heating purposes.2# Finally, it is not
uncommon for typical households in
the southern New England states to use
800 gallons of fuel oil per season.25
Table 5 provides both the census data
and current and future SO, emission
estimates for each of the three relevant
states.

TABLE 5—ESTIMATED FUTURE SO, EMISSIONS FROM HOME HEATING OIL

Estimate of Estimate of
Number of SO emissions SO, emissions
State households (tons) from (tons) from
using oil households households
for heat using oil using oil
(2016) (2019)
RhOde [SIaNAd ......eiiiiiiie e 168,400 478.2 14
Connecticut ......... 681,200 1,935 58
Massachusetts 945,600 2,686 81

While EPA does not currently have a
way to quantify the impacts of multiple
small sources of SO, (the current
estimate is approximately 6 pounds of
SO, per year per household that uses
800 gallons of fuel oil) in neighboring
states, the drastic decrease in the
allowable sulfur content in fuel oil and
the associated reductions in SO,
emissions, combined with the diffuse
nature of these emissions, make it
unlikely that the current and future
emissions from residential combustion
of fuel oil are likely to lead to an
exceedance of the NAAQS in a
neighboring state. Specifically, by 2018,
the yearly SO, emissions per household
using fuel oil will drop to under 0.20
pounds per year.

As shown in Table 2, above, statewide
SO- emissions in Rhode Island have
decreased over time. A number of
factors are involved that caused this
decrease in emissions, including the
effective date of APCR No. 8, “Sulfur
Content of Fuels,” and the change in
capacity factors at EGUs over time due
to increased usage of natural gas to
generate electricity. The EPA believes
that since actual SO, emissions from the
facilities currently operating in Rhode
Island have decreased between 2000
and 2015, this trend shows that
emissions originating in Rhode Island
are not expected to interfere with the
neighboring states’ ability to maintain
the 2010 SO, NAAQS.

EPA expects SO, from point sources
combusting fuel oil in Rhode Island will
be lower in the future. In 2014, the state
adopted lower sulfur-in-fuel limits for
all stationary sources (APCR No. 8).

23 https://www3.epa.gov/ttn/chief/ap42/ch01/
final/c01s03.pdyf.

24 https://www.census.gov/hhes/www/housing/
census/historic/fuels.html.

These new limits were approved by EPA
into the SIP in 2015. The sulfur-in-fuel
limits contained in APCR No. 8 will
limit stationary sources combusting
residual fuel oil with a sulfur content of
0.5% or less by weight and distillate
fuel oil of 0.0015% or less by weight as
of July 1, 2018.

Lastly, any future large sources of SO,
emissions will be addressed by Rhode
Island’s SIP-approved Prevention of
Significant Deterioration (PSD) program.
Future minor sources of SO, emissions
will be addressed by the State’s minor
new source review permit program. The
permitting regulations contained within
these programs, along with the other
factors already discussed, are expected
to help ensure that ambient
concentrations of SO, in Massachusetts
or Connecticut are not exceeded as a
result of new facility construction or
modification occurring in Rhode Island.

It is also worth noting air quality
trends for concentrations of SO, in the
Northeastern United States.26 This
region has experienced a 77% decrease
in the annual 99th percentile of daily
maximum 1-hour averages between
2000 and 2015 based on 46 monitoring
sites, and the most recently available
data for 2015 indicates that the mean
value at these sites was 17.4 ppb, or less
than 25% of the NAAQS. When this
trend is evaluated alongside the
monitored SO, concentrations within
the State of Rhode Island as well as the
SO, concentrations recorded at monitors
in Massachusetts and Connecticut, EPA
does not believe that sources or
emissions activity from within Rhode
Island are significantly different than

25 See 82 FR 21351 (May 8, 2017).

26 See https://www.epa.gov/air-trends/sulfur-
dioxide-trends.

the overall decreasing monitored SO»
concentration trend in the Northeast
region. As a result, EPA finds it unlikely
that sources or emissions activity from
within Rhode Island will interfere with
other states’ ability to maintain the 2010
primary SO, NAAQS.

Based on each of factors contained in
the prong 2 maintenance analysis above,
EPA proposes to find that sources or
other emissions activity within the State
will not interfere with maintenance of
the 2010 primary SO, NAAQS in any
other state.

VI. Significant Contribution to
Nonattainment and Interference With
Maintenance of the NO, NAAQS

Rhode Island’s October 15, 2015
infrastructure SIP submission
addressing the good neighbor
requirements of CAA section
110(a)(2)(D)(1)(I) notes that on January
20, 2012, EPA designated all areas of the
country as ‘““‘unclassifiable/attainment”
for the 2010 primary NO, NAAQS. EPA
did this because DVs for the 2008-2010
period at all monitored sites met the
NAAQS. Measurements from 2013—-2015
indicate continued attainment of the
2010 primary NO, NAAQS throughout
the country.2” Rhode Island currently
operates four NO, monitors, two in
Providence, one in East Providence, and
one in West Greenwich. The DV is
based on the 3-year average of the 98th
percentile of the yearly distribution of 1-
hour daily maximum concentrations.
Table 6 contains the design values for
the two monitors with complete, valid
data.

27 See https://www.epa.gov/air-trends/air-quality-
design-values for NO, design values.
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TABLE 6—NO> DESIGN VALUES IN RHODE ISLAND
. . . . 2013-2015 DV | 2014-2016 DV
AQS Monitor site Monitor location (ppb) (ppb)
44-007-0012 ..o Brown University, Providence ..........ccccoovviiiniciicenns 46 45
44—007=1070 oo e e Francis School, East Providence .........ccccccccceveiiiieennns 39 38

As shown in Table 6, the DVs are
significantly less than the national
ambient air quality standard for NO,,
which is 100 ppb. However, the absence
of a violating ambient air quality
monitor within the State is insufficient
by itself to demonstrate that Rhode

Island has met its interstate transport
obligation. While the DV may help to
assist in characterizing air quality
within Rhode Island, section
110(a)(2)(D)(i)(I) specifically addresses
the effects that sources within Rhode
Island have on air quality in

neighboring states. Therefore, an
evaluation and analysis of DV’s in
neighboring states is appropriate.

Table 7 contains the highest NO, DVs
for the three states neighboring Rhode
Island, i.e., Massachusetts, Connecticut,
and New York.

TABLE 7—HIGHEST NO> DESIGN VALUES IN PPB FOR AQS MONITORS IN MASSACHUSETTS AND CONNECTICUT

AQS monitor . : Design value

State site Monitor location (2014-2016)
ConnectiCut .......covevrieeeieenieereceene 09-009-0027 | Criscuolo Park-NeW HaveN ..........ccccccoiiiiiiiiiiiieie e 53
Massachusetts ..........cccccoeciiieenieens 25-025-0002 | Kenmore Square, Boston 51
25-025-0042 | Dudley Square, Roxbury 51

25-027-0023 | Worcester ........ccccovcueeernnen. 51
NeW YOrk ....occoeviiiiiiiieeeieee e B6—005-0110 | BIONX ..eeiiiiiiiiiie ettt ettt e et e e sae e s eae e e e enneeesnnes 64

As shown by the chart above, the
highest NO, DV in each neighboring
state is significantly less than the NO,
NAAQS.

Lastly, APCR No. 27 “Control of
Nitrogen Oxide Emissions,” among
other regulations, contains NOx
emissions limits for existing sources.
For ensuring that new or modified
sources of NO, emissions in Rhode
Island do not adversely impact air
quality, the State’s SIP-approved
nonattainment new source review
(NNSR) and prevention of significant
deterioration (PSD) programs are
contained in APCR, No. 9, “Air
Pollution Control Permits.” This
regulation ensures that NO, emissions
due to new facility construction or
modifications at existing facilities will
not adversely impact air quality in
Rhode Island or in neighboring states.

EPA also notes that NOx emissions
have been declining, with total
statewide NOx emissions from Rhode
Island sources dropping from 38,308
tons in 2000 to 19,680 tons in 2016. In
light of the above analysis, EPA is
approving Rhode Island’s October 15,
2015 infrastructure submittal for the
2010 primary NO> NAAQS as it pertains
to section 110(a)(2)(D)(1)(I) of the CAA.
Based on the analysis provided by the
State in its October 15, 2015 SIP
submission and based on each of the
factors listed above, for the 2010
primary NO> NAAQS EPA proposes to
find that any sources or other emissions
activity within the State will not
contribute significantly to

nonattainment in, or interfere with
maintenance by, any other state.

VII. Proposed Action

In light of the above analysis, EPA is
proposing to approve Rhode Island’s
October 15, 2015 infrastructure
submittal for the 2010 primary SO, and
2010 primary NO, NAAQS as it pertains
to Section 110(a)(2)(D)@{)(I) of the CAA.
EPA is soliciting public comments on
the issues discussed in this notice.
These comments will be considered
before taking final action. Interested
parties may participate in the Federal
rulemaking procedure by submitting
written comments to the EPA New
England Regional Office listed in the
ADDRESSES section of this Federal
Register or by submitting comments
electronically, by mail, or through hand
delivery/courier following the
directions in the ADDRESSES section of
this Federal Register.

VIII. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond

those imposed by state law. For that
reason, this proposed action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
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appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Sulfur oxides, Nitrogen oxides.

Dated: August 15, 2017.
Deborah A. Szaro,

Acting Regional Administrator, EPA New
England.

[FR Doc. 2017-18419 Filed 8-29-17; 8:45 am]|
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
RIN 0648-BG87

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Gray
Triggerfish Management Measures;
Amendment 46

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of availability;
request for comments.

SUMMARY: The Gulf of Mexico (Gulf)
Fishery Management Council (Council)
has submitted Amendment 46 to the
Fishery Management Plan for the Reef
Fish Resources of the Gulf of Mexico
(FMP), for review, approval, and
implementation by NMFS. Amendment
46 would establish the rebuilding time
period for the Gulf gray triggerfish stock.
Amendment 46 would also revise the
recreational fixed closed season,
recreational bag limit, recreational
minimum size limit, and commercial
trip limit. The purpose of Amendment
46 is to implement management
measures to assist in rebuilding the Gulf
gray triggerfish stock and to achieve
optimum yield (OY).

DATES: Written comments must be
received on or before October 30, 2017.

ADDRESSES: You may submit comments
on the amendment identified by
“NOAA-NMFS-2017-0080" by either
of the following methods:

o Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/#!docketDetail;D=
NOAA-NMFS-2017-0080, click the
“Comment Now!”” icon, complete the
required fields, and enter or attach your
comments.

e Mail: Submit written comments to
Lauren Waters, Southeast Regional
Office, NMFS, 263 13th Avenue South,
St. Petersburg, FL 33701.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter
“N/A” in the required fields if you wish
to remain anonymous).

Electronic copies of Amendment 46,
which includes an environmental
assessment, a fishery impact statement,
a Regulatory Flexibility Act (RFA)
analysis, and a regulatory impact
review, may be obtained from the
Southeast Regional Office Web site at:
http://sero.nmfs.noaa.gov/sustainable
fisheries/gulf fisheries/reef fish/2017/
am46_gray _trigger/documents/pdfs/
gulf reef am46 gray trigg final.pdf.
FOR FURTHER INFORMATION CONTACT:
Lauren Waters, Southeast Regional
Office, NMFS, telephone: 727-824—
5305; email: Lauren.Waters@noaa.gov.
SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) requires each
regional fishery management council to
submit any FMP or amendment to
NMFS for review and approval, partial
approval, or disapproval. The
Magnuson-Stevens Act also requires
that NMFS, upon receiving an FMP or
amendment, publish an announcement
in the Federal Register notifying the
public that the FMP or amendment is
available for review and comment.

The FMP being revised by
Amendment 46 was prepared by the
Council and implemented by NMFS
through regulations at 50 CFR part 622

under the authority of the Magnuson-
Stevens Act.

Background

The Magnuson-Stevens Act requires
NMFS and regional fishery management
councils to prevent overfishing and
achieve, on a continuing basis, the OY
from Federally managed fish stocks.
These mandates are intended to ensure
that fishery resources are managed for
the greatest overall benefit to the nation,
particularly with respect to providing
food production and recreational
opportunities, and protecting marine
ecosystems. To further this goal, the
Magnuson-Stevens Act requires fishery
managers to rebuild overfished stocks.

The first Southeast Data, Assessment,
and Review (SEDAR) benchmark stock
assessment for gray triggerfish was
completed in 2006 (SEDAR 9). SEDAR
9 indicated that the gray triggerfish
stock was both overfished and possibly
undergoing overfishing. Subsequently,
Amendment 30A to the FMP established
a gray triggerfish rebuilding plan
beginning in the 2008 fishing year (73
FR 3813; July 3, 2008). In 2011, a
SEDAR 9 update stock assessment for
gray triggerfish determined that the gray
triggerfish stock was still overfished and
was undergoing overfishing, and had
not made adequate progress toward
rebuilding. As a result of the SEDAR 9
update and to end overfishing, the final
rule for Amendment 37 to the FMP
revised the gray triggerfish commercial
and recreational sector annual catch
limits (ACLs) and annual catch targets
(ACTs), revised the gray triggerfish
recreational sector accountability
measures (AMs), revised the gray
triggerfish recreational bag limit,
established a commercial trip limit for
gray triggerfish, and established a fixed
closed season for the gray triggerfish
commercial and recreational sectors (78
FR 27084; May 5, 2013). Additionally,
Amendment 37 revised the rebuilding
plan and projected that the stock would
be rebuilt in 5 years, or by the end of
2017 fishing year.

Since implementation of Amendment
37 in 2013, commercial harvest has not
exceeded the commercial ACL, while
the recreational sector has exceeded the
recreational ACL or adjusted
recreational ACL (that resulted from a
ACL overage adjustment) in the 2013,
2014, 2015, and 2016 fishing years. The
most recent stock assessment for gray
triggerfish was completed and reviewed
by the Council’s Scientific and
Statistical Committee (SSC) in October
2015 (SEDAR 43). SEDAR 43 indicated
that the gray triggerfish stock was not
experiencing overfishing but remained
overfished and would not be rebuilt by


http://sero.nmfs.noaa.gov/sustainable_fisheries/gulf_fisheries/reef_fish/2017/am46_gray_trigger/documents/pdfs/gulf_reef_am46_gray_trigg_final.pdf
http://sero.nmfs.noaa.gov/sustainable_fisheries/gulf_fisheries/reef_fish/2017/am46_gray_trigger/documents/pdfs/gulf_reef_am46_gray_trigg_final.pdf
http://sero.nmfs.noaa.gov/sustainable_fisheries/gulf_fisheries/reef_fish/2017/am46_gray_trigger/documents/pdfs/gulf_reef_am46_gray_trigg_final.pdf
http://sero.nmfs.noaa.gov/sustainable_fisheries/gulf_fisheries/reef_fish/2017/am46_gray_trigger/documents/pdfs/gulf_reef_am46_gray_trigg_final.pdf
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2017-0080
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2017-0080
mailto:Lauren.Waters@noaa.gov
http://www.regulations.gov
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the end of 2017 as previously projected.
On November 2, 2015, NMFS notified
the Council that the gray triggerfish
stock was not making adequate progress
toward rebuilding and the Council
subsequently began development of
Amendment 46 to establish a new
rebuilding time period and other
management measures to achieve OY
and rebuild the stock.

Actions Contained in Amendment 46

Amendment 46 includes measures to
set a rebuilding time period, revise the
recreational fixed closed season, revise
the recreational bag limit, revise the
recreational minimum size limit, and
revise the commercial trip limit.
Additionally, Amendment 46 considers
alternatives to the commercial and
recreational ACLs and ACTs.

Rebuilding Time Period and
Commercial and Recreational ACTs and
ACLs

Amendment 37 established a 5-year
rebuilding time period, expiring in
2017, and the current gray triggerfish
commercial and recreational ACTs and
ACLs. The current commercial ACT is
60,900 1b (27,624 kg), round weight, and
the commercial ACL is 64,100 1b (29,075
kg), round weight. The current
recreational ACT is 217,000 lb (98,475
kg), round weight, and the recreational
ACL is 242,200 lb (109,406 kg), round
weight. Amendment 46 would establish
a new rebuilding time period for the
Gulf gray triggerfish stock as a result of
the stock status determined through
SEDAR 43, and maintain the current
commercial and recreational ACLs and
ACTs.

The Council’s SSC reviewed SEDAR
43 and recommended alternative
rebuilding time periods of 8, 9, or 10
years and the acceptable biological
catch (ABC) yield streams for each
period. There is a 60 percent probability
of rebuilding the stock within these time
periods if landings are appropriately
constrained to the recommended catch
levels. In Amendment 46, the Council
considered these rebuilding time
periods and their associated catch
levels, as well as a 6-year period, which
would be the time needed to rebuild the
stock in the absence of fishing mortality.
The Council determined that the 9-year
rebuilding time period was as short as
possible, taking into account the status
and biology of the stock and the needs
of the associated fishing communities.
Although the ABC recommendation
associated with the 9-year time period
allowed for an increase in harvest, the
Council chose to adopt a more
conservative approach and maintain the
current commercial and recreational

ACLs and ACTs for gray triggerfish that
were set through the final rule for
Amendment 37 (78 FR 27084, May 9,
2013).

Recreational Seasonal Closure

The current recreational seasonal
closure for gray triggerfish in the Gulf is
from June 1 through July 31, and was
established in Amendment 37 to protect
gray triggerfish during the peak
spawning season and help constrain
landings to the recreational ACT (78 FR
27084; May 5, 2013). However, as
explained above, recreational landings
have exceeded the recreational ACL or
adjusted ACL the last four years.
Amendment 46 would establish an
additional recreational fixed closed
season for gray triggerfish from January
1 through the end of February, which is
expected to reduce recreational landings
and help rebuild the stock within the
rebuilding time period established in
Amendment 46.

Recreational Bag Limit

The current recreational bag limit was
set in Amendment 37 and is a 2-fish per
person per day limit within the overall
20-fish aggregate reef fish bag limit.
Amendment 46 would reduce the
recreational gray triggerfish bag limit to
1 fish per person per day within the 20-
fish aggregate reef fish bag limit.

As described in Amendment 46, from
2013 through 2015, approximately 10
percent of recreational trips with reef
fish landings harvested 2 gray triggerfish
within the 20-fish aggregate bag limit.
NMEF'S expects the proposed change to
the bag limit to reduce recreational
landings by 15 percent, which will help
constrain harvest to the recreational
ACT to allow the sector to remain open
through the end of the fishing year.

Recreational Size Limit

The current recreational minimum
size limit for gray triggerfish is 14
inches (35.6 cm), FL, and was
established in Amendment 30A to the
FMP (73 FR 38139, July 3, 2008).
Amendment 46 would increase the
minimum size limit to 15 inches (38.1
cm), FL.

Increasing the recreational minimum
size limit is expected to increase the
gray triggerfish spawning potential by
maintaining larger-sized fish, which are
more fecund, in the stock, and is
expected to help slow recreational
harvest.

Commercial Trip Limit

The current commercial trip limit is
12 fish per trip, and was established in
Amendment 37 to constrain commercial
harvest to the commercial ACT and

avoid an in-season closure (78 FR
27084, May 5, 2013). Amendment 46
would increase the commercial trip
limit to 16 fish per trip.

As described in Amendment 46, since
implementation of the 12-fish
commercial trip limit in 2013,
commercial landings have been
consistently below the commercial ACT.
Analysis of commercial trips
demonstrated that 80 percent of trips
caught 10 gray triggerfish or less. This
indicates that gray triggerfish is
primarily a non-target species by the
commercial sector and that increasing
the commercial trip limit would likely
result in only a small change in the
weight projected to be landed during a
fishing year. However, increasing the
commercial trip limit would allow those
fishermen who encounter the species
the opportunity to harvest more fish.
This would help achieve OY for the
stock while continuing to constrain
commercial landings to the commercial
ACT.

Proposed Rule for Amendment 46

A proposed rule that would
implement Amendment 46 has been
drafted. In accordance with the
Magnuson-Stevens Act, NMFS is
evaluating the proposed rule to
determine whether it is consistent with
the FMP, the Magnuson-Stevens Act,
and other applicable law. If that
determination is affirmative, NMFS will
publish the proposed rule in the Federal
Register for public review and
comment.

Consideration of Public Comments

The Council has submitted
Amendment 46 for Secretarial review,
approval, and implementation.
Comments on Amendment 46 must be
received by October 30, 2017.
Comments received during the
respective comment periods, whether
specifically directed to Amendment 46
or the proposed rule, will be considered
by NMFS in its decision to approve,
partially approve, or disapprove
Amendment 46 and will be addressed in
the final rule.

All comments received by NMFS on
Amendment 46 or the proposed rule
during their respective comment
periods will be addressed in the final
rule.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 25, 2017.

Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2017-18417 Filed 8-25-17; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

August 24, 2017

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding (1) whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments regarding this information
collection received by September 29,
2017 will be considered. Written
comments should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), New Executive Office Building,
725 17th Street NW., Washington, DG
20502. Commenters are encouraged to
submit their comments to OMB via
email to: OIRA_Submission@
OMB.EOP.GOV or fax (202) 395-5806
and to Departmental Clearance Office,
USDA, OCIO, Mail Stop 7602,
Washington, DC 20250-7602. Copies of
the submission(s) may be obtained by
calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control

number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Animal and Plant Health Inspection
Service

Title: Importation of Animals and
Poultry, Animal and Poultry Products,
Certain Animal Embryos, Semen, and
Zoological Animals.

OMB Control Number: 0579-0040.
Summary of Collection: The Animal
Health Protection Act (AHPA) of 2002 (7
U.S.C. 8301), is the primary Federal law

governing the protection of animal
health. The law gives the Secretary of
Agriculture broad authority to detect,
control, or eradicate pests or diseases of
livestock or poultry. The agency charged
with carrying out this disease
prevention mission is the Animal and
Plant Health Inspection Service
(APHIS). Disease prevention is the most
effective method for maintain a healthy
animal population and enhancing
APHIS’ ability to compete globally in
animal and animal product trade.
APHIS’ Veterinary Services (VS) unit is
responsible for, among other things,
preventing the introduction of foreign or
certain other communicable animal
diseases into the United States; and for
rapidly identifying, containing,
eradicating, or otherwise mitigating
such diseases when feasible. In
connection with this mission, APHIS
collects information from individuals,
businesses, and farms who are involved
with importation of animals or poultry,
animal or poultry products, or animal
germplasm (semen, ooycysts, and
embryos, including eggs for hatching)
into the United States as well as from
foreign countries and States to support
these imports.

Need and Use of the Information:
APHIS will collect information from
foreign animal health authorities as well
as U.S. importers; foreign exporters;
veterinarians and animal health
technicians in other countries; State
animal health authorities; shippers;
owners and operators of foreign
processing plants and farms; USDA-
approved zoos, laboratories, and
feedlots; private quarantine facilities;
and other entities involved (directly or
indirectly) in the importation of animal
and poultry, animals and poultry

products, zoological animals, and
animal germplasm.

Some of the information collection
activities include: Agreements; permits;
application and space reservation
requests; inspections; registers;
declarations of importation; requests for
hearings; daily logs; additional
requirements; application for permits;
export health certificates; letters; written
notices; daily record of horse activities;
written requests; opportunities to
present views; reporting; applications
for approval of facilities; certifications;
arrival notices; on-hold shipment
notifications; reports; affidavits; animal
identification; written plans; checklists;
specimen submissions; emergency
action notifications; refusal of entry and
order to dispose of fish; premises
information; recordkeeping; and
application of seals. APHIS needs this
information to help ensure that these
imports do not introduce foreign animal
diseases into the United States.

Description of Respondents: Business
or other for-profit; Farms; Individuals
and Households; Federal Governments;
and State, Local, and Tribal
Governments.

Number of Respondents: 8,412.

Frequency of Responses:
Recordkeeping; Third Party Disclosure;
Reporting: On occasion.

Total Burden Hours: 313,851.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2017-18326 Filed 8-29-17; 8:45 am|
BILLING CODE 3410-34-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-27-2017]

Foreign-Trade Zone (FTZ) 43—Battle
Creek, Michigan; Authorization of
Production Activity, Pfizer, Inc.,
(Pharmaceutical Products),
Kalamazoo, Michigan

On April 12, 2017, Pfizer, Inc.,
submitted a notification of proposed
production activity to the FTZ Board
within Subzone 43E, in Kalamazoo,
Michigan.

The notification was processed in
accordance with the regulations of the
FTZ Board (15 CFR part 400), including
notice in the Federal Register inviting
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public comment (82 FR 26433, June 7,
2017). On August 15, 2017, the
applicant was notified of the FTZ
Board’s decision that no further review
of the activity is warranted at this time.
The production activity described in the
notification was authorized, subject to
the FTZ Act and the FTZ Board’s
regulations, including Section 400.14.

Dated: August 24, 2017.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2017-18439 Filed 8-29-17; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[S-102-2017]

Approval of Expanded Subzone Status,
5.11, Inc.; Modesto, Lathrop and
Manteca, California

On June 29, 2017, the Executive
Secretary of the Foreign-Trade Zones
(FTZ) Board docketed an application
submitted by the Port of Stockton,
grantee of FTZ 231, requesting
expanded subzone status subject to the
existing activation limit of FTZ 231, on
behalf of 5.11, Inc., in Manteca,
California.

The application was processed in
accordance with the FTZ Act and
Regulations, including notice in the
Federal Register inviting public
comment (82 FR 31291, July 6, 2017).
The FTZ staff examiner reviewed the
application and determined that it
meets the criteria for approval. Pursuant
to the authority delegated to the FTZ
Board Executive Secretary (15 CFR Sec.
400.36(f)), the application to expand
Subzone 231B was approved on August
17, 2017, subject to the FTZ Act and the
Board’s regulations, including Section
400.13, and further subject to FTZ 231’s
2,000-acre activation limit.

Dated: August 24, 2017.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2017-18435 Filed 8-29-17; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-25-2017]

Foreign-Trade Zone (FTZ) 39—Dallas-
Fort Worth, Texas; Authorization of
Production Activity, Valeo North
America, Inc., d/b/a Valeo Compressor
North America (Motor Vehicle Air-
Conditioner Compressors), Dallas,
Texas

On April 12, 2017, Valeo North
America, Inc. d/b/a Valeo Compressor
North America, submitted a notification
of proposed production activity to the
FTZ Board within FTZ 39—Site 1, in
Dallas, Texas.

The notification was processed in
accordance with the regulations of the
FTZ Board (15 CFR part 400), including
notice in the Federal Register inviting
public comment (82 FR 26435, June 7,
2017). On August 15, 2017, the
applicant was notified of the FTZ
Board’s decision that no further review
of the activity is warranted at this time.
The production activity described in the
notification was authorized, subject to
the FTZ Act and the FTZ Board’s
regulations, including Section 400.14.

Dated: August 24, 2017.

Andrew McGilvray,

Executive Secretary.

[FR Doc. 2017-18440 Filed 8-29-17; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-053-2017]

Foreign-Trade Zone (FTZ) 26—Atlanta,
Georgia; Notification of Proposed
Production Activity; Nisshinbo
Automotive Manufacturing, Inc.
(Automotive Brake Linings, Pads, and
Disc Pads Assembly and Production);
Covington, Georgia

The Georgia Foreign Trade Zone, Inc.,
grantee of FTZ 26, submitted a
notification of proposed production
activity to the FTZ Board on behalf of
Nisshinbo Automotive Manufacturing,
Inc. (Nisshinbo), located in Covington,
Georgia. The notification conforming to
the requirements of the regulations of
the FTZ Board (15 CFR 400.22) was
received on August 10, 2017.

The Nisshinbo facility is located
within Site 33 of FTZ 26. The facility
will be used to assemble and produce
automotive brake pads. Pursuant to 15
CFR 400.14(b), FTZ activity would be
limited to the specific foreign-status

materials and components and specific
finished products described in the
submitted notification (as described
below) and subsequently authorized by
the FTZ Board.

Production under FTZ procedures
could exempt Nisshinbo from customs
duty payments on the foreign-status
components used in export production.
On its domestic sales, for the foreign-
status materials/components noted
below, Nisshinbo would be able to
choose the duty rates during customs
entry procedures that apply to: Brake
linings and pads, and brake disc pads
(duty rate ranging from free to 2.5%).
Nisshinbo would be able to avoid duty
on foreign-status components which
become scrap/waste. Customs duties
also could possibly be deferred or
reduced on foreign-status production
equipment.

The components and materials
sourced from abroad include: Natural
graphite powder; natural graphite;
kaolinite clay; magnesium oxide; slaked
lime; mica powder; vermiculite;
synthetic zeolite; antimony trisulfide;
carbon black; carbon fiber; crystalline
silica, quartz; spherical silica powder;
zinc powder; white fused alumina;
aluminum oxide; black iron oxide;
zirconium oxide; antimony trioxide;
calcium fluoride; zinc sulfide; barium
sulfate; calcium carbonate; rubber with
calcium carbonate; sepiolite; calcium
silicate; potassium titanate; salts of
inorganic acids; calcium hydride;
dicumyl peroxide with calcium
carbonate; stearic acid from saturated
acyclic monocarboxylic acids (zinc
stearic acid); paints and varnishes
(including enamels and lacquers) based
on synthetic polymers in a non-aqueous
medium hematite; artificial graphite
plates, rods, powder and other forms for
manufacturing pitch cokes; artificial
graphite powder; silicone rubber coated
cashew particle; phenolic resin;
synthetic-amorphous silica; black
silicon carbide; silicone rubber; cashew
dust from cashew nut shell; friction dust
from manufacturing grinding process;
cellulose fiber; acrylonitrile/butadiene;
tire rubber crumb—ground tires through
a special milling procedure; rubber
powder; styrene-butadiene rubber; rock
wool fiber; brake linings (not mounted);
ceramic fiber; microblast of other
mineral substances; glass chopped
strand; chopped stainless steel wire
fiber; copper powder; copper fiber;
bronze fiber; aluminum grain; alumina
powder; atomized tin powder; tin
sulfide powder; zirconium silicate;
zircon flour; and, backing plates/disc
pads (duty rate ranges from free to
6.5%).



Federal Register/Vol. 82, No. 167/ Wednesday, August 30, 2017/ Notices

41209

Public comment is invited from
interested parties. Submissions shall be
addressed to the Board’s Executive
Secretary at the address below. The
closing period for their receipt is
October 10, 2017.

A copy of the notification will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
21013, U.S. Department of Commerce,
1401 Constitution Avenue NW.,
Washington, DC 20230-0002, and in the
“Reading Room” section of the Board’s
Web site, which is accessible via
www.trade.gov/ftz.

For further information, contact
Juanita Chen at juanita.chen@trade.gov
or (202) 482—-1378.

Dated: August 24, 2017.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2017-18438 Filed 8-29-17; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-26—2017]

Foreign-Trade Zone (FTZ) 80—San
Antonio, Texas; Authorization of
Production Activity; DPT Laboratories,
Ltd. (Pharmaceutical Products); San
Antonio, Texas

On April 17, 2017, DPT Laboratories,
Ltd., submitted a notification of
proposed production activity to the FTZ
Board within Subzone 80F, in San
Antonio, Texas.

The notification was processed in
accordance with the regulations of the
FTZ Board (15 CFR part 400), including
notice in the Federal Register inviting
public comment (82 FR 26434, June 7,
2017). On August 15, 2017, the
applicant was notified of the FTZ
Board’s decision that no further review
of the activity is warranted at this time.
The production activity described in the
notification was authorized, subject to
the FTZ Act and the FTZ Board’s
regulations, including Section 400.14.

Dated: August 24, 2017.

Andrew McGilvray,

Executive Secretary.

[FR Doc. 2017-18436 Filed 8—29-17; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[S-99-2017]

Approval of Subzone Status; MTD
Consumer Group Inc., Martin,
Tennessee

On June 29, 2017, the Executive
Secretary of the Foreign-Trade Zones
(FTZ) Board docketed an application
submitted by the Northwest Tennessee
Regional Port Authority, grantee of FTZ
283, requesting subzone status subject to
the existing activation limit of FTZ 283,
on behalf of MTD Consumer Group Inc.,
in Martin, Tennessee.

The application was processed in
accordance with the FTZ Act and
Regulations, including notice in the
Federal Register inviting public
comment (82 FR 31044-31045, July 5,
2017). The FTZ staff examiner reviewed
the application and determined that it
meets the criteria for approval. Pursuant
to the authority delegated to the FTZ
Board Executive Secretary (15 CFR Sec.
400.36(f)), the application to establish
Subzone 283A was approved on August
16, 2017, subject to the FTZ Act and the
Board’s regulations, including Section
400.13, and further subject to FTZ 283’s
2,000-acre activation limit.

Dated: August 24, 2017.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2017-18437 Filed 8—-29-17; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Quarterly Update to Annual Listing of
Foreign Government Subsidies on
Articles of Cheese Subject to an In-
Quota Rate of Duty

AGENCY: Enforcement and Compliance,
International Trade Administration
Department of Commerce.

DATES: August 30, 2017.

FOR FURTHER INFORMATION CONTACT:
Stephanie Moore, AD/CVD Operations,
Office III, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Ave. NW., Washington, DC
20230, telephone: (202) 482-3692.

SUPPLEMENTARY INFORMATION: Section
702 of the Trade Agreements Act of
1979 (as amended) (the Act) requires the
Department of Commerce (the
Department) to determine, in
consultation with the Secretary of
Agriculture, whether any foreign
government is providing a subsidy with
respect to any article of cheese subject
to an in-quota rate of duty, as defined
in section 702(h) of the Act, and to
publish quarterly updates to the type
and amount of those subsidies. We
hereby provide the Department’s
quarterly update of subsidies on articles
of cheese that were imported during the
periods January 1, 2017, through March
31, 2017.

The Department has developed, in
consultation with the Secretary of
Agriculture, information on subsidies,
as defined in section 702(h) of the Act,
being provided either directly or
indirectly by foreign governments on
articles of cheese subject to an in-quota
rate of duty. The appendix to this notice
lists the country, the subsidy program or
programs, and the gross and net
amounts of each subsidy for which
information is currently available. The
Department will incorporate additional
programs which are found to constitute
subsidies, and additional information
on the subsidy programs listed, as the
information is developed.

The Department encourages any
person having information on foreign
government subsidy programs which
benefit articles of cheese subject to an
in-quota rate of duty to submit such
information in writing to the Assistant
Secretary for Enforcement and
Compliance, U.S. Department of
Commerce, 1401 Constitution Ave. NW.,
Washington, DC 20230.

This determination and notice are in
accordance with section 702(a) of the
Act.

Dated: August 24, 2017.
Gary Taverman,

Deputy Assistant Secretary, for Antidumping
and Countervailing Duty Operations,
performing the non-exclusive functions and
duties of the Assistant Secretary for
Enforcement and Compliance.

SuBSIDY PROGRAMS ON CHEESE SUBJECT TO AN IN-QUOTA RATE OF DUTY

Gross ! Net2
Country Program(s) subsidy subsidy
($/Ib) ($/1b)
28 European Union Member States® ..........cccccoevenee. European Union Restitution Payments ............ccccceeet $0.00 $0.00
(07 1o =T F- LSS Export Assistance on Certain Types of Cheese .......... 0.46 0.46
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SuBSIDY PROGRAMS ON CHEESE SUBJECT TO AN IN-QUOTA RATE OF DuTY—Continued
Gross 1 Net2
Country Program(s) subsidy subsidy

($/1b) ($/1b)
NOIWAY ..ttt Indirect (Milk) Subsidy .......ccccoiieviriiiiirieneeeseeee 0.00 0.00
Consumer SubSidy ..........cccceeiiiiiiiii e 0.00 0.00
B o] - | SRR SRRRRUON 0.00 0.00
SWiItzerland .......ccooiiii Deficiency Payments ...........ccccooiiiiiiiiiiciie s 0.00 0.00

1 Defined in 19 U.S.C. 1677(5).
2Defined in 19 U.S.C. 1677(6).

3The 28 member states of the European Union are: Austria, Belgium, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hungary, Ireland, ltaly, Latvia, Lithuania, Luxembourg, Malta, Netherlands, Poland, Portugal, Romania, Slovakia, Slo-

venia, Spain, Sweden, and the United Kingdom.

[FR Doc. 2017-18433 Filed 8-29-17; 8:45 am|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-469-818]

Ripe Olives From Spain:
Postponement of Preliminary
Determination in the Countervailing
Duty Investigation

AGENCY: Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce.

DATES: August 30, 2017.

FOR FURTHER INFORMATION CONTACT:
Mary Kolberg at (202) 482—-1785, AD/
CVD Operations, Office I, Enforcement
and Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW., Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

Background

On July 12, 2017, the Department of
Commerce (Department) initiated a
countervailing duty investigation on
ripe olives from Spain.! Currently, the
preliminary determination is due no
later than September 15, 2017.

Postponement of the Preliminary
Determination

Section 703(b)(1) of the Tariff Act of
1930, as amended (the Act), requires the
Department to issue the preliminary
determination in a countervailing duty
investigation within 65 days after the
date on which the Department initiated
the investigation. However, section
703(c)(1) of the Act permits the
Department to postpone the preliminary
determination until no later than 130
days after the date on which the
Department initiated the investigation

1 See Ripe Olives from Spain: Initiation of
Countervailing Duty Investigation, 82 FR 33050
(July 19, 2017).

if: (A) The petitioner 2 makes a timely
request for a postponement; or (B) the
Department concludes that the parties
concerned are cooperating, that the
investigation is extraordinarily
complicated, and that additional time is
necessary to make a preliminary
determination. Under 19 CFR
351.205(e), the petitioner must submit a
request for postponement 25 days or
more before the scheduled date of the
preliminary determination and must
state the reasons for the request. The
Department will grant the request unless
it finds compelling reasons to deny the
request.

On August 7, 2017, the petitioner
submitted a timely request that we
postpone the preliminary CVD
determination.? The petitioner stated
that it requests postponement because
the Department continues to gather
“questionnaire responses from the
Government of Spain, the European
Union, and the mandatory respondents
in this investigation. Thus, extra time is
needed to permit the Department . . .to
analyze fully the questionnaire
responses, request any necessary
clarifications, and determine the extent
to which countervailable subsidies have
been bestowed on the respondents.” 4 In
accordance with 19 CFR 351.205(e), the
petitioner has stated the reasons for
requesting a postponement of the
preliminary determination, and the
Department finds no compelling reason
to deny the request. Therefore, pursuant
to section 703(c)(1)(A) of the Act, we are
extending the due date for the
preliminary determination to no later
than 130 days after the date on which
this investigation was initiated, i.e., to

2In this investigation, the petitioner is the
Coalition for Fair Trade in Ripe Olives and its
individual members, Bell-Carter Foods, Inc. and
Musco Family Olive Co.

3 See Letter from the petitioner, ‘“Ripe Olives from
Spain—Request for Postponement of Preliminary
Determination” (August 7, 2017).

41d.

November 20, 2017.5 Pursuant to
section 705(a)(1) of the Act and 19 CFR
351.210(b)(1), the deadline for the final
determination will continue to be 75
days after the date of the preliminary
determination.

This notice is issued and published
pursuant to section 703(c)(2) of the Act
and 19 CFR 351.205(f)(1).

Dated: August 24, 2017.
Gary Taverman,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations,
performing the non-exclusive functions and
duties of the Assistant Secretary for
Enforcement and Compliance.

[FR Doc. 2017-18430 Filed 8—29-17; 8:45 am]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Federated Cloud Public Working
Group

AGENCY: National Institute of Standards
and Technology, Commerce.

ACTION: Notice; announcement of
working group teleconference.

SUMMARY: The NIST Cloud Computing
Program (NCCP) announces the
reconstitution of its Federated Cloud
Public Working Group. The Working
Group’s activities will resume and
initiate work to develop a vocabulary of
terms to support federated cloud and
federated cloud environments, as well
as a conceptual architecture for
federated cloud. Participation in the

5The 130th day falls on Sunday, November 19,
2017. The Department’s practice dictates that where
a deadline falls on a weekend or federal holiday,
the appropriate deadline is the next business day.
See Notice of Clarification: Application of ““Next
Business Day”’ Rule for Administrative
Determination Deadlines Pursuant to the Tariff Act
of 1930, As Amended, 70 FR 24533 (May 10, 2005).
Therefore, the deadline for the preliminary
determination is November 20, 2017.
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Working Group is open to all interested
parties.
DATES: An initial teleconference will
take place on Thursday, August 31,
2017, at 10:00 a.m. Eastern Time. The
goal for completion of the work is June
30, 2018.
FOR FURTHER INFORMATION CONTACT:
Robert Bohn, National Institute of
Standards and Technology, 100 Bureau
Drive, Gaithersburg, Maryland 20899-
4800, telephone number 301-975-4731,
email: robert.bohn@nist.gov.
SUPPLEMENTARY INFORMATION: The NCCP
announces the reconstitution of its
Federated Cloud Public Working Group
(Working Group). The Working Group
was formed to address Requirement #5
of NIST’s US Government Cloud
Computing Technology Roadmap (NIST
SP 500-293) (Cloud Computing
Roadmap), “Frameworks to Support
Federated Community Clouds.” This
requirement calls for “frameworks to
support seamless implementation of
federated community cloud
environments.” The Working Group’s
activities will resume and initiate work
to try and fully understand and describe
the elements of federated cloud
computing. Assorted topics include
developing and gaining consensus on a
common federated cloud computing
vocabulary, as well as developing an
underlying conceptual model of what
federated cloud computing is, its major
components, and users/stakeholders.
An initial teleconference will take
place on Thursday, August 31, 2017, at
10:00 a.m. Eastern Time. The dial-in
number is 1-877-953-0273, and the
passcode is 456—4979. Members of the
public who wish to participate in the
teleconference should provide their
name and email address to fedcloud@
nist.gov, no later than 5:00 p.m. Eastern
Time on Thursday, August 24, 2017.
Responses received after the deadline
will also be added to the group’s
mailing list, but they may not receive
initial documentation prior to the first
meeting. Members of the public who
provide their email addresses but who
cannot participate in the initial
teleconference will still be notified
about subsequent meetings. It is
anticipated that there will be
subsequent monthly meetings by
teleconference on the fourth Thursday
of every month from either 11:00 a.m. to
1:00 p.m. Eastern Time or 1:30 p.m. to
3:00 p.m. Eastern Time. A schedule of
meeting times will be provided to all
participants who submit their name and
email address as provided above.
Participation in the Working Group is
open to all interested parties; there is no
fee to participate. Standing Rules

Documents explaining how the group
will be run will be made available at the
first meeting to all Working Group
members. Final technical
recommendations from the Working
Group will be made publicly accessible
on the NIST Cloud Computing Portal,
and NIST may make the results of this
Working Group available to Standards
Developing Organizations and other
interested parties.

Background

The Cloud Computing Roadmap is
being used industry-wide to advance the
rapid adoption of cloud computing.
Two of the 10 requirements (numbers 5
and 8) in the Cloud Computing
Roadmap point to the next generation of
cloud computing which will be focused
on the concept of federated clouds.
Federated clouds represent a future
where there is seamless integration
between multiple cloud service
providers. Fulfilling this vision of the
future of cloud computing will require
a foundational effort to understand all
the technological and standards-based
obstacles that will need to be addressed
to build the necessary underlying
architecture.

Scope

The scope of the project is to fully
understand and describe the elements of
federated cloud computing. This will
involve developing and gaining
consensus on a common federated cloud
computing vocabulary, as well as
developing an underlying conceptual
model of what federated cloud
computing is, its major components,
and users/stakeholders. The Working
Group will then use that conceptual
model to map out an implementation
strategy including a gap analysis to
identify the missing technologies and
standards needed to cultivate a seamless
system of systems. The anticipated
results are:

¢ Federated Cloud Computing
Vocabulary;

¢ Conceptual Model of Federated
Clouds; and

e Technology Gap Analysis.

The Working Group will also
investigate and identify the needed
technologies, tools, and standards to
enable these environments. They will
use material from NIST’s Cloud
Computing Reference Architecture
(NIST SP 500—-292) and materials
located at the group’s public twiki site:
http://collaborate.nist.gov/twiki-cloud-
computing/bin/view/CloudComputing/
RATax FedCommunity.

The Working Group will work in a
coordinated effort with the IEEE ICWG/
2302 WG—Intercloud Working Group to

produce an implementation of this
reference material and create a
compliant technical standard. A list of
NIST’s Cloud Computing Working
Groups can be found at http://
collaborate.nist.gov/twiki-cloud-
computing/bin/view/CloudComputing/
WebHome#Working Groups_of NIST_
Cloud Com. The work of the NIST
Cloud Computing Working Groups is
interrelated, and this Working Group
will also liaise with other working
groups as needed.

Authority: 15 U.S.C. 272(b)(3) & (c)(12).
Kevin Kimball,
NIST Chief of Staff.
[FR Doc. 2017-18354 Filed 8-29-17; 8:45 am]|
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

[Docket No.: 170717677-7677—-01]

Request for Information on the
Development of the Organization of
Scientific Area Committees (OSAC) for
Forensic Science 2.0

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice; request for information.

SUMMARY: The National Institute of
Standards and Technology (NIST) and
the Department of Justice (DOJ)
established the Organization of
Scientific Area Committees (OSAC) for
Forensic Science in 2013 as part of a
larger effort to strengthen forensic
science in the United States. NIST has
primary responsibility to support the
OSAC and has publicly announced its
intention to transition the
administration of the OSAC to another
host within five to ten years. NIST made
a commitment to the forensic science
community (community) that OSAC 2.0
will ensure the continued scientific
integrity and stability of the
organization. NIST publishes this notice
to request information for consideration
in the development of a comprehensive
transition plan for the OSAC that meets
the needs of the community and ensures
that transition is conducted in a manner
that safeguards the efficiency and
effectiveness of the OSAC.

DATES: NIST will accept written
responses to this request for information
until 11:59 p.m. Eastern Time on
October 30, 2017.

ADDRESSES: Responses to this request
for information must be made
electronically through the Federal
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eRulemaking Portal: https://
www.regulations.gov/. Follow the
instructions for submitting comments.
Please include your name,
organization’s name (if any) and cite
“Response to OSAC Request for
Information” in all correspondence.

All responses, including attachments,
will be posted to the docket at https://
www.regulations.gov/ without change or
redaction. Accordingly, respondents
should not include information they do
not wish to be posted (e.g., personal or
confidential business information).
Responses that contain profanity,
vulgarity, threats, or other inappropriate
language will not be posted or
considered.

FOR FURTHER INFORMATION CONTACT: Ms.
Grace Hao, (301) 975-4752 or
Grace.Hao@NIST.gov.

SUPPLEMENTARY INFORMATION: In
February 2013, DOJ and NIST
announced a partnership that included
the formation of the OSAC. As is stated
in the OSAC Charter, the purpose of the
OSAC is to strengthen the Nation’s use
of forensic science by: Providing
technical leadership necessary to
facilitate the development and
promulgation of consensus-based
documentary standards and guidelines
for forensic science; promoting
standards and guidelines that are fit-for-
purpose and based on sound scientific
principles; promoting the use of OSAC
standards and guidelines by
accreditation and certification bodies;
and establishing and maintaining
working relationships with other similar
organizations. The OSAC Charter and
Bylaws are available online at: https://
www.nist.gov/topics/forensic-science/
about-osac.

These purposes of the OSAC are
achieved through the OSAC Registry,
the repository for all standards and
guidelines. A standard or guideline is
posted on the OSAC Registry only after
the validity of any methods it contains
has been assessed by forensic
practitioners, academic researchers,
measurement scientists, and
statisticians through a consensus
development process that allows
participation and comment from all
relevant stakeholders. NIST retains
ultimate authority over posting of
standards and responsibility for support
of the OSAC Registry.

The OSAC Charter states that the aims
of the OSAC are to: Populate the OSAC
Registry; develop and maintain the
Principles of Professional Practice;
compile and update the forensic science
catalog of standards and related
documents; maintain Priority Action
Plan documents on OSAC strategic

objectives and associated goals and
intended actions; promote and improve
the communication, dissemination and
use of forensic science standards,
accreditation, and personnel
competencies; encourage forensic
science service providers in the United
States to implement guidelines and
standards (e.g., ISO/IEC 17025, etc.) for
quality and competency; provide insight
on each forensic science discipline’s
research and measurement standard
needs; and enlist stakeholder
involvement from a broad community to
provide public comment on OSAC
outputs.

Under the OSAC Charter, NIST has
primary responsibility to coordinate
development of a quality infrastructure
for forensic science standards
development and to support the OSAC.
NIST envisioned the OSAC as a multi-
level organization consisting of five
Scientific Area Committees (SACs) that
report to a Forensic Science Standards
Board (FSSB). Each of the five SACs
oversees discipline-specific
subcommittees. In addition, there are
three Resource Committees that provide
input to the FSSB, SACs, and SAC
Subcommittees. DOJ funds the OSAC
through appropriated funds that are
transferred to NIST. While DOJ
personnel participate as members of
OSAC committees and subcommittees,
DQJ itself does not review or approve
OSAC standards prior to posting on the
Registry.

Both NIST and DOJ recognized from
the outset that the OSAC would be
realigned over time to ensure
continuous improvement and better
realize its purpose and objectives. NIST
has publicly announced its intention to
transition the administration of the
OSAG to another host within five to ten
years. NIST’s goals in this transition
process are to establish the next
generation of OSAC (OSAC 2.0) that
strengthens forensics science, follows
American National Standards Institute
principles for standards development,
and promotes a collaborative process
that actively involves practitioners and
researchers. NIST notes that, as a non-
regulatory research and development
agency, it does not contemplate
undertaking any a regulatory or quasi-
regulatory function in connection with
OSAC 2.0. NIST is open to maintaining
elements of the current OSAC structure,
to modifications to the structure, as well
as to substantially different structural
concepts, including several examples of
concepts at: https://www.nist.gov/
topics/forensic-science/potential-
concepts-osac-20. NIST notes its
continuing commitment to the forensic
science community, that OSAC 2.0 will

promote the continued scientific
integrity and stability of the
organization.

NIST is now in the process of
developing a process for the transition
of OSAC 1.0 to an OSAC 2.0 structure
that will accomplish these goals and
safeguard the efficiency and
effectiveness of the organization. To
ensure that the transition plan is
comprehensive and meets the needs of
the community, NIST, in collaboration
with DQJ, requests from the public,
comments on the questions below,
which will inform the approach to an
OSAC 2.0 in the following six areas: (A)
Purpose, (B) oversight and
independence, (C) work product and
aims, (D) structure, (E) participation,
and (F) funding.

(A) Purpose: As stated above, the
OSAC charter identifies four purposes.
(See section 1.1: https://www.nist.gov/
sites/default/files/documents/2017/03/
16/fssb_osac_charter_and_bylaws v_
1.3.pdf). What is your opinion regarding
whether the OSAC is fulfilling these
purposes under the current structure?
What is your opinion regarding whether
these purposes/functions are
appropriate for the OSAC and whether
the purposes should be modified in any
way? What is your opinion regarding
what role, if any, the OSAC should be
playing in addressing the
recommendations of the 2009 National
Academies of Sciences report,
“Strengthening Forensic Science in the
United States: A Path Forward” (https://
www.nap.edu/read/12589/chapter/1)?

(B) Oversight and independence:
Please provide your views regarding
what type of entity should host the
OSAC (e.g., governmental, professional
association, etc.). What is your opinion
about the preferred characteristics of a
host organization for an effective OSAC?
What are your views as to the type of
organization that should provide
oversight to the OSAC? Do you believe
that the OSAC should have more/less
independence from a host organization?

(C) Work products and aims: As stated
above, the OSAC Charter identifies eight
aims. (See section 1.2: https://
www.nist.gov/sites/default/files/
documents/2017/03/16/fssb_osac_
charter_and _bylaws v_1.3.pdf.) What is
your opinion regarding whether the
OSAC is fulfilling these aims as
structured? Do you believe that the
OSAC is addressing the correct aims?
What are your views as to the type of
work products the OSAC should
produce? What do you believe are the
essential elements of work products?
Please provide your opinion as to
whether there should be
implementation/enforcement of the
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work products. Do you believe that the
OSAC should develop “best practices”
and other materials that are not formal
“standards”’?

(D) Structure: What are your views as
to whether the current the OSAC
structure works efficiently? Do you
believe that another structure should be
utilized? Please provide your opinion
about whether there are any issues in
the current work product development
process that should be addressed
structurally. In your view, does the
reliance on standards development
organizations function as intended
(please include the reasons for your
opinion)?

(E) Participation: What are your views
as to the community the OSAC should
serve? In your opinion, what
stakeholders must be a part of the OSAC
(e.g., practitioners, researchers, forensic
science societies, accreditation bodies,
scientific societies, human factors
experts, metrologists, standards
development organizations, legal
practitioners)? If you think that any of
these entities should be excluded,
please explain why and identify other
venues for the views of the excluded
entities to be incorporated into forensic
practice, if appropriate. In your view,
should some stakeholders serve more
limited roles and, if so, how and why?

(F) Funding: What is your opinion as
to the funding model that the OSAC
should employ—Entirely funded by the
Federal government, by non-Federal
funds, or a combination of funding
sources? (Please include your thoughts
on the role of funding sources such as
membership fees, certification fees, and
meeting registration fees.) What are your
views about the implications of funding
models for the other traits, particularly
oversight and independence?

Response to this request for
information (RFI) is voluntary, and
comments are not limited to the specific
questions posed. Respondents need not
reply to all questions; however, it is
requested that they clearly indicate the
letter of each question to which they are
responding. All responses to this RFI
must be submitted electronically
through www.regulations.gov.

All responses received will be posted
on www.regulations.gov without making
any changes to the responses or
redacting any information, including
any personally identifiable information
provided. It is the responsibility of the
respondent to safeguard personally
identifiable information. You are not
required to submit personally
identifying information in order to
respond and it is recommended that
respondents’ personally identifiable
information not be included. Responses

may be provided anonymously, but
those respondents who do share contact
information are requested to include
brief background information regarding
the respondent’s subject-matter
experience and expertise. Responses
submitted through www.regulations.gov
will not include the email address of the
respondent unless the respondent
chooses to include that information as
part of the response.

Authority: 15 U.S.C. 272(b)(10).
Kevin Kimball,
NIST Chief of Staff.

[FR Doc. 2017-18355 Filed 8—-29-17; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Southeast Region
IFQ Programs

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before October 30,
2017.

ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at pracomments@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Adam Bailey, National
Marine Fisheries Service (NMFS)
Southeast Regional Office, 263 13th
Avenue South, St. Petersburg, FL 33701,
(727) 824-5303, or adam.bailey@
noaa.gov.

SUPPLEMENTARY INFORMATION:

I. Abstract

This request is for an extension and
revision of a currently approved
information collection under the Office
of Management and Budget’s (OMB)

Control Number 0648-0551, Southeast
Region IFQ (individual fishing quota)
Programs. The NMFS Southeast
Regional Office manages three
commercial IFQ and individual
transferable quota (ITQ) programs in the
Southeast Region under the authority of
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), 16 U.S.C. 1801
et seq. The IFQ programs for red
snapper, and grouper and tilefish occur
in Federal waters of the Gulf of Mexico,
and the ITQ program for wreckfish
occurs in Federal waters of the South
Atlantic.

This collection of information tracks
the transfer and use of IFQ and ITQ
shares, and IFQ allocation and landings
necessary to operate, administer, and
review management of the IFQ and ITQ
programs. Regulations for the IFQQ and
ITQ programs are located at 50 CFR part
622.

The NMFS Southeast Regional Office
also proposes to revise parts of the
information collection approved under
OMB Control Number 0648-0551 to
account for updates to burden time and
cost estimates, as well as administrative
updates to online and paper forms.
NMFS intends the revisions would
make instructions and data collection
requirements clearer and easier to
understand, resulting in more accurate
and efficient information available for
use by fishery managers.

II. Method of Collection

Information for the Gulf red snapper,
and grouper and tilefish IFQ programs
is collected electronically via a web-
based system, through satellite-linked
vessel monitoring systems, through a
24-hour call line, and with paper form
submission for landing corrections,
closing an account, and account
applications, as well as landing
transactions under catastrophic
circumstances.

The share transfer process in the
wreckfish ITQ program requires the
signatures of witnesses on paper forms.
The ITQ program remains paper based
until the South Atlantic Fishery
Management Council and NMFS
consider whether to implement an
electronic system.

II1. Data

OMB Control Number: 0648—0551.

Form Number(s): None.

Type of Review: Regular submission
(extension and revision of a currently
approved information collection).

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
1,059.
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Estimated Time per Response: Share
Transfer Receipt form, Cost Recovery
Fee Submission form, 1 minute; Share
Transfer form, IFQ Close Account form,
Cost Recovery Fee Submission form,
Landing Transaction Correction Request
form, Landing Location Submission
form, Transfer Allocation form, Cost
Recovery Fee payment through pay.gov,
3 minutes; Notification of Landing form,
5 minutes; Landing Transaction Report
form, 6 minutes; IFQ Online Account
Application form, 15 minutes;
Wreckfish Quota Share Transfer form,
18 minutes.

Estimated Total Annual Burden
Hours: 2,322.

Estimated Total Annual Cost to
Public: $150 in recordkeeping/reporting
costs.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: August 25, 2017.
Sarah Brabson,
NOAA PRA Clearance Officer.
[FR Doc. 2017-18372 Filed 8-29-17; 8:45 am|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Greater Atlantic Observers
Providers’ Requirements.

OMB Control Number: 0648—0546.

Form Number(s): None.

Type of Request: Regular (extension of
a currently approved information
collection).

Number of Respondents: 515.

Average Hours per Response:
Application for approval of observer
service provider and applicant response
to denial of application for approval of
observer service provider, 10 hours
each; observer service provider request
for observer training, 30 minutes;
observer deployment report and
observer availability reports, 10 minutes
each; safety refusal report, 30 minutes;
submission of raw observer data and
biological samples, 5 minutes each;
observer debriefing, 2 hours; rebuttal of
pending removal from list of approved
observer service providers, 8 hours;
vessel request to observer service
provider for procurement of a certified
observer, 25 minutes; vessel request for
waiver of observer coverage requirement
and observer contact list updates, 5
minutes each; observer availability
updates, 1 minute; service provider
material submissions and service
provider contracts, 30 minutes each.

Burden Hours: 5,250.

Needs and Uses: This request is for
extension of a currently approved
information collection.

Under the Magnuson-Stevens Fishery
Conservation and Management Act, the
Secretary of Commerce (Secretary) has
the responsibility for the conservation
and management of marine fishery
resources. Much of this responsibility
has been delegated to the National
Oceanic and Atmospheric
Administration (NOAA)/National
Marine Fisheries Service (NMFS).
Under this stewardship role, the
Secretary was given certain regulatory
authorities to ensure the most beneficial
uses of these resources. One of the
regulatory steps taken to carry out the
conservation and management
objectives is to collect data from users
of the resource.

Regulations at 50 CFR 648.11(g)
require observer service providers to
comply with specific requirements in
order to operate as an approved
provider in the Atlantic sea scallop
(scallop) fishery. Observer service
providers must comply with the
following requirements: Submit
applications for approval as an observer
service provider; formally request
observer training by the Northeast
Fisheries Observer Program (NEFOP);
submit observer deployment reports and
biological samples; give notification of
whether a vessel must carry an observer

within 24 hours of the vessel owner’s
notification of a prospective trip;
maintain an updated contact list of all
observers that includes the observer
identification number; observer’s name
mailing address, email address, phone
numbers, homeports or fisheries/trip
types assigned, and whether or not the
observer is “in service.” The regulations
also require observer service providers
submit any outreach materials, such as
informational pamphlets, payment
notification, and descriptions of
observer duties as well as all contracts
between the service provider and
entities requiring observer services for
review to NMFS/NEFOP. Observer
service providers also have the option to
respond to application denials, and
submit a rebuttal in response to a
pending removal from the list of
approved observer providers. These
requirements allow NMFS/NEFOP to
effectively administer the scallop
observer program.

Affected Public: Business and other
for-profit organizations.

Frequency: Daily and on occasion.

Respondent’s Obligation: Mandatory.

This information collection request
may be viewed at reginfo.gov. Follow
the instructions to view Department of
Commerce collections currently under
review by OMB.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to OIRA_Submission@
omb.eop.gov or fax to (202) 395-5806.

Dated: August 25, 2017.
Sarah Brabson,
NOAA PRA Clearance Officer.
[FR Doc. 2017-18371 Filed 8—-29-17; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration (NOAA)

Notice of Availability of a Draft
Programmatic Environmental;
Assessment for the National Oceanic
and Atmospheric, Administration
National Data Buoy Center

AGENCY: National Weather Service
(NWS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).
ACTION: Request for public comments.

DATES: The Draft PEA is available for
public review and comment for 30 days
after posting. It can be accessed at
http://www.ndbc.noaa.gov/pea/ndbc

draft pea.pdf.
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ADDRESSES: If you wish to comment on
the Draft PEA, please send comments
via email to Joe Swaykos, NDBC Chief
Scientist, at joe.swaykos@noaa.gov.
FOR FURTHER INFORMATION CONTACT: Joe
Swaykos, National Data Buoy Center,
Bldg 3205, Stennis Space Center, MS
39529; phone (228) 688-4766; fax
(228)688—1364; email joe.swaykos@
noaa.gov.

SUPPLEMENTARY INFORMATION: The
National Oceanic and Atmospheric
Administration (NOAA) National Data
Buoy Center (NDBC), a part of the
National Weather Service (NWS),
designs, develops, operates, and
maintains a network of moored buoys
and coastal stations throughout the
world’s oceans, seas, and lakes for the
purpose of civil earth marine
observations. NDBC has prepared a
Programmatic Environmental
Assessment (PEA) to analyze the
continued operational activities of its
network of moored buoys and coastal
stations.

NDBC provides high quality ocean
and coastal observations for public
safety use in direct support of short
range and extended range NWS
forecasts, warnings, and watches. NDBC
provides essential real-time
oceanographic and meteorological
observation data to stakeholders in key
U.S. Economic Sectors, such as, Trade
and Retail (i.e., maritime transportation)
and Commercial sectors (i.e., energy,
fishing, and agriculture). This valuable
data provides users with up to the
minute decision-making observations
needed for safe commercial and marine
recreation activities.

NDBC operates a network composed
of four formal NOAA Observing
Systems of Record: (1) Coastal Weather
Buoys (CWB); (2) the land-based
Coastal-Marine Automated Network (C—
MAN); (3) Tropical Atmosphere Ocean
Array (TAO) and (4) Deep-ocean
Assessment and Reporting of Tsunamis
(DART). Currently, NDBC’s network
consists of 200 buoys and 46 C-MAN
stations that transmit observations and
data (i.e., wind speed and direction,
barometric pressure, air temperature;
sea surface temperatures, wave height
and period, water currents, and
conductivity) via satellite that are
processed and quality-controlled, and
then disseminated for public release in
near real-time.

In-situ real-time oceanographic and
meteorological observations are critical
to a wide variety of users such as
federal, state, academic, and private
industry stakeholders. These
observations add value to a diverse
spectrum of civil use applications

including severe and routine weather
forecasting; improved coastal ocean
circulation models; commercial and
recreational marine transportation and
fishing; and environmental monitoring
and research. The societal benefits of
ocean observations are interconnected at
local, regional, national, and
international scales. The National Plan
for Civil Earth Observations and the
National Strategy for Sustained Network
of Coastal Moorings identify the Societal
Benefit Areas (SBAs) supported by
NDBC ocean observations. These SBAs
include scientific research, economic
activities, and environmental and social
domains. Many involve critical
government functions, such as the
protection of life and property (NSTC
2014). The nine SBAs that are
applicable to NDBC are: Climate;
Coastal and Marine Hazards and
Disasters; Ocean and Coastal Energy and
Mineral Resources; Human Health;
Ocean and Coastal Resources and
Ecosystems; Marine Transportation;
Water Resources; Coastal and Marine
Weather; and Reference Measurements.

Ocean observations are an
indispensable component to measure
and monitor our progress towards
addressing societal challenges. Among
the diverse sources of ocean
observations, data buoys provide unique
and invaluable information to support
critical government functions, such as
the protection of life and property.
NDBC data are accessed on a daily basis,
by millions of national and international
stakeholders and assimilated into a
myriad products and services.

Dated: August 22, 2017.

David Holst,
Acting Chief Financial Officer/CAO, Office
of Oceanic and Atmospheric Research,

National Oceanic and Atmospheric
Administration.

[FR Doc. 2017-18415 Filed 8-29-17; 8:45 am]
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Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to the Central Bay
Operations and Maintenance Facility
Project

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; Issuance of an Incidental
Harassment Authorization.

SUMMARY: In accordance with the
regulations implementing the Marine
Mammal Protection Act (MMPA) as
amended, notification is hereby given
that NMFS has issued an incidental
harassment authorization (IHA) to the
San Francisco Water Emergency
Transportation Authority (WETA) to
incidentally harass, by Level A and
Level B harassment, marine mammals
during in-water construction activities
associated with the Central Bay
Operations and Maintenance Facility
Project in Alameda, CA.

DATES: This Authorization is valid from
August 1, 2017 through July 31, 2018.

FOR FURTHER INFORMATION CONTACT:
Laura McCue, Office of Protected
Resources, NMFS, (301) 427—8401.
Electronic copies of the applications
and supporting documents, as well as a
list of the references cited in this
document, may be obtained online at:
www.nmfs.noaa.gov/pr/permits/
incidental/construction.htm. In case of
problems accessing these documents,
please call the contact listed above.

SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce (as delegated
to NMFS) to allow, upon request, the
incidental, but not intentional, taking of
small numbers of marine mammals by
U.S. citizens who engage in a specified
activity (other than commercial fishing)
within a specified geographical region if
certain findings are made and either
regulations are issued or, if the taking is
limited to harassment, a notice of a
proposed authorization is provided to
the public for review.

An authorization for incidental
takings shall be granted if NMFS finds
that the taking will have a negligible
impact on the species or stock(s), will
not have an unmitigable adverse impact
on the availability of the species or
stock(s) for subsistence uses (where
relevant), and if the permissible
methods of taking and requirements
pertaining to the mitigation, monitoring
and reporting of such takings are set
forth.

NMFS has defined “negligible
impact” in 50 CFR 216.103 as an impact
resulting from the specified activity that
cannot be reasonably expected to, and is
not reasonably likely to, adversely affect
the species or stock through effects on
annual rates of recruitment or survival.

The MMPA states that the term “‘take”
means to harass, hunt, capture, kill or
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http://www.nmfs.noaa.gov/pr/permits/incidental/construction.htm
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attempt to harass, hunt, capture, or kill
any marine mammal.

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment’” as: Any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild (Level A harassment); or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering (Level B
harassment).

National Environmental Policy Act

To comply with the National
Environmental Policy Act of 1969
(NEPA; 42 U.S.C. 4321 et seq.) and
NOAA Administrative Order (NAO)
216—6A, NMFS must review our
proposed action (i.e., the issuance of an
incidental harassment authorization)
with respect to environmental
consequences on the human
environment.

This action is consistent with
categories of activities identified in CE
B4 of the Companion Manual for NOAA
Administrative Order 216-6A, which do
not individually or cumulatively have
the potential for significant impacts on
the quality of the human environment
and for which we have not identified
any extraordinary circumstances that
would preclude this categorical
exclusion. Accordingly, NMFS has
determined that the issuance of the ITHA
qualifies to be categorically excluded
from further NEPA review and signed a
Categorical Exclusion memo in August
2017.

Summary of Request

On May 3, 2017, NMFS received a
request from WETA for an IHA to take
marine mammals incidental to pile
driving and removal in association with
the Central Bay Operations and
Maintenance Facility Project (Project) in
Alameda, California. WETA’s request is
for take of seven species by Level A and
Level B harassment. Neither WETA nor
NMFS expect mortality to result from
this activity and, therefore, an THA is
appropriate.

This is the second year of a 2-year
project. In-water work associated with
the second year of construction is
expected to be completed within 22
days. This proposed IHA is for the
second phase of construction activities
(August 1, 2017 through November 30,
2017). WETA received authorization for
take of marine mammals incidental to
these same activities for the first phase
of construction in 2016 (80 FR 10060;

February 25, 2015). In addition, similar
construction and pile driving activities
in San Francisco Bay have been
authorized by NMFS in the past. These
projects include construction activities
at the San Francisco Ferry Terminal (81
FR 43993, July 6, 2016); Exploratorium
(75 FR 66065, October 27, 2010); Pier 36
(77 FR 20361, April 4, 2012); and the
San Francisco-Oakland Bay Bridge (71
FR 26750, May 8, 2006; 72 FR 25748,
August 9, 2007; 74 FR 41684, August 18,
2009; 76 FR 7156, February 9, 2011; 78
FR 2371, January 11, 2013; 79 FR 2421,
January 14, 2014; and 80 FR 43710, July
23, 2015). This IHA is valid from August
1, 2017, through July 31, 2018.

Description of the Specified Activity
Overview

WETA is constructing a Central Bay
Operations and Maintenance Facility to
serve as the central San Francisco Bay
base for WETA'’s ferry fleet, Operations
Control Center (OCC), and Emergency
Operations Center (EOC). The Project
will provide maintenance services such
as fueling, engine oil changes,
concession supply, and light repair
work for WETA ferry boats operating in
the central San Francisco Bay. In
addition, the project will be the location
for operational activities of WETA,
including day-to-day management and
oversight of services, crew, and
facilities. In the event of a regional
disaster, the facility will also function as
an EOC, serving passengers and
sustaining water transit service for
emergency response and recovery. A
detailed description of the planned
construction project is provided in the
Federal Register notice for the proposed
IHA (82 FR 29486; June 29, 2017). Since
that time, no changes have been made
to the planned activities. Therefore, a
detailed description is not provided
here. Please refer to that Federal
Register notice for the description of the
specific activity.

Comments and Responses

A notice of NMFS’s proposal to issue
an THA to WETA was published in the
Federal Register on 82 FR 29486; June
29, 2017). That notice described, in
detail, WETA’s activity, the marine
mammal species that may be affected by
the activity, and the anticipated effects
on marine mammals. During the 30-day
public comment period, NMFS received
a letter from the Marine Mammal
Commission and a group of private
citizens. The Marine Mammal
Commission noted they look forward to
working with NMFS regarding rounding
in take estimation.

Comment 1: The group of private
citizens recommend reviewing the
construction process to ensure the
maximum number of pilings is installed
each day.

Response: NMFS has reviewed the
number of pilings that were proposed by
WETA and while the goal is to install
as many piles per day as possible, it was
determined that the duration and
number of piles were the most realistic
scenario for this project. A total of 22
days of construction is expected, which
NMEFS considers to be short and will not
have excessive impacts to marine
mammals.

Comment 2: The group of private
citizens recommend that NMFS conduct
more primary research on TTS and PTS
thresholds in marine mammals using a
study design that NMFS finds
appropriate.

Response: As required, NMFS used
the best available science available
when determining acoustic impacts to
marine mammals from WETA’s
construction project. Any new research
on marine mammal TTS and PTS
thresholds will be considered in future
authorizations.

Comment 3: The group of private
citizens recommend that NMFS require
enhanced and continued monitoring
even after pier construction and into
ferry operations and further recommend
that NMFS encourage WETA to install
a second floating platform for harbor
seals.

Response: NMFS believes that the
monitoring proposed by WETA is
sufficient to not only document take,
but to also increase our knowledge of
the species during project activities.
Additional research on harbor seal use
of the haul out or associated harbor seal
activities, or construction of a second is
not required for the WETA Central Bay
project.

Description of Marine Mammals in the
Area of the Specified Activity

There are seven marine mammal
species that may inhabit or may likely
transit through the waters nearby the
project area, and are expected to
potentially be taken by the specified
activity. These include the Pacific
harbor seal (Phoca vitulina), California
sea lion (Zalophus californianus),
northern elephant seal (Mirounga
angustirostris), northern fur seal
(Callorhinus ursinus), harbor porpoise
(Phocoena phocoena), gray whale
(Eschrichtius robustus), and bottlenose
dolphin (Tursiops truncatus). Multiple
additional marine mammal species may
occasionally enter the activity area in
San Francisco Bay but would not be
expected to occur in shallow nearshore
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waters of the action area. Guadalupe fur
seals (Arctocephalus philippii
townsendi) generally do not occur in
San Francisco Bay, however, there have
been recent sightings of this species due
to an El Nifo event. Only single
individuals of this species have
occasionally been sighted inside San
Francisco Bay, and their presence near
the action area is considered unlikely.
No takes are requested for this species,
and a shutdown zone will be in effect
for this species if observed approaching
the Level B harassment zone. Although
it is possible that a humpback whale
(Megaptera novaeangliae) may enter
San Francisco Bay and find its way into
the project area during construction
activities, their occurrence is unlikely,
since humpback whales very rarely
enter the San Francisco Bay area. No
takes are requested for this species, and
a delay and shutdown procedure will be
in effect for this species if observed
approaching the Level B harassment
zone.

Table 1 lists all species with expected
potential for occurrence in San
Francisco Bay near Alameda Point and
summarizes information related to the
population or stock, including potential
biological removal (PBR), where known.
For taxonomy, we follow Committee on
Taxonomy (2016). PBR is defined by the
MMPA as the maximum number of
animals, not including natural
mortalities, that may be removed from a
marine mammal stock while allowing
that stock to reach or maintain its
optimum sustainable population (as
described in NMFS’s SARs). While no
mortality is anticipated or authorized
here, PBR and annual serious injury and
mortality are included here as gross
indicators of the status of the species
and other threats.

A detailed description of the of the
species likely to be affected by WETA'’s
project, including brief introductions to
the species and relevant stocks as well
as available information regarding
population trends and threats, and
information regarding local occurrence,

were provided in the Federal Register
notice for the proposed IHA (82 FR
29486; June 29, 2017); since that time,
we are not aware of any changes in the
status of these species and stocks;
therefore, detailed descriptions are not
provided here. Please refer to that
Federal Register notice for these
descriptions. Please also refer to NMFS’
Web site (www.nmfs.noaa.gov/pr/
species/mammals/) for generalized
species accounts.

Species that could potentially occur
in the proposed survey areas, but are not
expected to have reasonable potential to
be harassed by in-water construction,
include extralimital species, which are
species that do not normally occur in a
given area but for which there are one
or more occurrence records that are
considered beyond the normal range of
the species (e.g., humpback whales and
Guadalupe fur seal). All other species in
Table 1 may occur in the project area
and we therefore have authorized take
for them.

TABLE 1—MARINE MAMMALS POTENTIALLY PRESENT IN THE VICINITY OF ALAMEDA POINT

Species

Stock

Ivllzl\ﬁé{o\ Stock abundance
status; (CV, Nnmin,
strategic most recent
(Y/N) 1 abundance survey) 2

Relative occurrence in San
Francisco Bay; season of
occurrence

PBR3

Order Cetartiodactyla—Cetacea—Superfamily Odontoceti (toothed whales, dolphins, and porpoises)

Family Phocoenidae (porpoises)

Harbor porpoise (Phocoena
phocoena).

River.

San Francisco-Russian

_'N

9,886 (0.51; 6,625; 2011) ....

66 | Common.

Order Cetartiodactyla—Cetacea—Superfamily Odontoceti (toothed whales, dolphins, and porpoises)

Family Delphinidae (dolphins)

Bottlenose dolphin 4
(Tursiops truncatus).

Callifornia coastal

- N 453 (0.06; 346; 2011)

2.4 | Rare.

Order Cetartiodactyla—Cetacea—Superfamily Odontoceti (toothed whales, dolphins, and porpoises)

Family Eschrichtiidae

Gray whale (Eschrichtius Eastern N. Pacific ................ - N 20,990 (0.05; 20,125; 2011) 624 | Rare.
robustus).
Order Cetartiodactyla—Cetacea—Superfamily Mysticeti (baleen whales)
Family Balaenopteridae
Humpback whale (Megaptera | California/Oregon/Wash- 5T; S 1,918 (0.05; 1,876; 2014) .... 11 | Unlikely.
novaeangliae). ington stock..
Order Carnivora—Superfamily Pinnipedia
Family Otariidae (eared seals and sea lions)
California sea lion (Zalophus | U.S. ....cccooiniiiiiiiieeeen, - N 296,750 (n/a; 153,337; 9,200 | Common.
californianus). 2011).
Guadalupe fur seal s Mexico to California ............. T;S 20,000 (n/a; 15,830; 2010) .. 91 | Unlikely.
(Arctocephalus philippii

townsendi).
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TABLE 1—MARINE MAMMALS POTENTIALLY PRESENT IN THE VICINITY OF ALAMEDA POINT—Continued
ESA/
MMPA Stomzlé\?bﬁnglance Relative occurrence in San
Species Stock status; most reé"é"ﬁt PBR3 Francisco Bay; season of
trategi
S(?/ﬁ)glc abundance survey) 2 occurrence
Northern fur seal (Callorhinus | California stock .................... =N 14,050 (n/a; 7,524; 2013) .... 451 | Unlikely.
ursinus).
Family Phocidae (earless seals)
Harbor seal (Phoca vitulina) California ........cccevvveeeeeeeeennnns - N 30,968 (n/a; 27,348; 2012) .. 1,641 | Common; Year-round resi-
dent.
Northern elephant seal California breeding stock ..... - N 179,000 (n/a; 81,368; 2010) 4,882 | Rare.
(Mirounga angustirostris).

1 ESA status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (-) indicates that the species is not listed under the ESA or
designated as depleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality ex-
ceeds PBR (see footnote 3) or which is determined to be declining and likely to be listed under the ESA within the foreseeable future. Any spe-
cies or stock listed under the ESA is automatically designated under the MMPA as depleted and as a strategic stock.

2CV is coefficient of variation; N, is the minimum estimate of stock abundance. In some cases, CV is not applicable. For certain stocks,
abundance estimates are actual counts of animals and there is no associated CV. The most recent abundance survey that is reflected in the
abundance estimate is presented; there may be more recent surveys that have not yet been incorporated into the estimate.

3 Potential biological removal, defined by the MMPA as the maximum number of animals, not including natural mortalities, that may be re-
moved from a marine mammal stock while allowing that stock to reach or maintain its optimum sustainable population size (OSP).

4 Abundance estimates for these stocks are greater than eight years old and are, therefore, not considered current. PBR is considered unde-
termined for these stocks, as there is no current minimum abundance estimate for use in calculation. We nevertheless present the most recent
abundance estimates and PBR values, as these represent the best available information for use in this document.

5The humpback whales considered under the MMPA to be part of this stock could be from any of three different DPSs. In CA, it would be ex-
pected to primarily be whales from the Mexico DPS but could also be whales from the Central America DPS.

Potential Effects of the Specified
Activity on Marine Mammals and Their
Habitat

The effects of underwater noise from
WETA'’s pile driving and removal
activities for the Central Bay Operations
and Maintenance Project have the
potential to result in behavioral
harassment of marine mammals in the
vicinity of the action area. The Federal
Register notice for the proposed IHA (82
FR 29486; June 29, 2017) included a
discussion of the effects of
anthropogenic noise on marine
mammals, therefore that information is
not repeated here; please refer to that
Federal Register notice for that
information.

Estimated Take by Incidental
Harassment

This section provides an estimate of
the number of incidental takes
authorized through this IHA, which
informed both NMFS’ consideration of
whether the number of takes is “small”
and the negligible impact
determination.

Harassment is the only type of take
expected to result from these activities.
Except with respect to certain activities
not pertinent here, section 3(18) of the
MMPA defines “harassment’” as any act
of pursuit, torment, or annoyance which
(i) has the potential to injure a marine
mammal or marine mammal stock in the
wild (Level A harassment); or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the

wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering (Level B
harassment).

Authorized takes are by Level A and
Level B harassment, in the form of
disruption of behavioral patterns for
individual marine mammals resulting
from exposure to vibratory and impact
pile driving and removal, and potential
permanent threshold shift (PTS) for
harbor seals that may transit through the
Level A zone to their haulout. Based on
the nature of the activity and the
anticipated effectiveness of the
mitigation measures (i.e., bubble
curtain, soft start, etc.—discussed in
detail below in Mitigation section),
Level A harassment is neither
anticipated nor proposed to be
authorized for all other species.

As described previously, no mortality
is anticipated or authorized for this
activity. Below we describe how the
take is estimated.

Described in the most basic way, we
estimate take by considering: (1)
Acoustic thresholds above which NMFS
believes the best available science
indicates marine mammals will be
behaviorally harassed or incur some
degree of permanent hearing
impairment; (2) the area or volume of
water that will be ensonified above
these levels in a day; (3) the density or
occurrence of marine mammals within
these ensonified areas; and, (4) and the
number of days of activities. Below, we
describe these components in more

detail and present the proposed take
estimate.

Acoustic Thresholds

Using the best available science,
NMFS has developed acoustic
thresholds that identify the received
level of underwater sound above which
exposed marine mammals would be
reasonably expected to be behaviorally
harassed (equated to Level B
harassment) or to incur PTS of some
degree (equated to Level A harassment).

Level B Harassment for non-explosive
sources—Though significantly driven by
received level, the onset of behavioral
disturbance from anthropogenic noise
exposure is also informed to varying
degrees by other factors related to the
source (e.g., frequency, predictability,
duty cycle), the environment (e.g.,
bathymetry), and the receiving animals
(hearing, motivation, experience,
demography, behavioral context) and
can be difficult to predict (Southall et
al., 2007, Ellison et al., 2011). Based on
what the available science indicates and
the practical need to use a threshold
based on a factor that is both predictable
and measurable for most activities,
NMFS uses a generalized acoustic
threshold based on received level to
estimate the onset of behavioral
harassment. NMFS predicts that marine
mammals are likely to be behaviorally
harassed in a manner we consider Level
B harassment when exposed to
underwater anthropogenic noise above
received levels of 120 decibels (dB) re
1 microPascal (uPa) (root mean square
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(rms)) for continuous (e.g., vibratory
pile-driving, drilling) and above 160 dB
re 1 uPa (rms) for non-explosive
impulsive (e.g., seismic airguns) or
intermittent (e.g., scientific sonar)
sources.

WETA’s proposed activities include
the use of continuous (vibratory pile
driving) and impulsive (impact pile
driving) sources, and therefore the 120
and 160 dB re 1 pPa (rms) are
applicable.

Level A harassment for non-explosive
sources—NMFS’ Technical Guidance

for Assessing the Effects of
Anthropogenic Sound on Marine
Mammal Hearing (Technical Guidance
2016) identifies dual criteria to assess
auditory injury (Level A harassment) to
five different marine mammal groups
(based on hearing sensitivity) as a result
of exposure to noise from two different
types of sources (impulsive or non-
impulsive). WETA'’s proposed activity
includes the use of impulsive (impact
pile driving) and non-impulsive
(vibratory pile driving) sources.

These thresholds were developed by
compiling and synthesizing the best
available science and soliciting input
multiple times from both the public and
peer reviewers to inform the final
product, and are provided in the table
below. The references, analysis, and
methodology used in the development
of the thresholds are described in NMFS
2016 Technical Guidance, which may
be accessed at http://
www.nmfs.noaa.gov/pr/acoustics/
guidelines.htm.

TABLE 2—THRESHOLDS IDENTIFYING THE ONSET OF PERMANENT THRESHOLD SHIFT

Hearing group

PTS onset acoustic thresholds *
(received level)

Impulsive

Non-impulsive

Low-frequency cetaceans ............ccccceeneiriieennnnn.

Mid-frequency cetaceans ....
High-frequency cetaceans ..........
Phocid Pinnipeds (underwaters) ...

Otariid Pinnipeds (underwater) ..........cccocoeevueenee.

Cell 1: Lpk,flat: 219 dB; LE,LF,24h: 183 dB ..................
Cell 3: Lpk,flat: 230 dB; LE,MF,24h: 185 dB .....
Cell 5: Lpk.flat: 202 dB; LE,HF,24h: 155 dB .....
Cell 7: Lpk,flat: 218 dB; LE,PW,24h: 185 dB ....
Cell 9: Lpk,flat: 232 dB; LE,OW,24h: 203 dB ................

Cell 2: LE,LF,24h: 199 dB.
Cell 4: LE,MF,24h: 198 dB.
Cell 6: LE,HF,24h: 173 dB.
Cell 8: LE,PW,24h: 201 dB.
Cell 10: LE,OW,24h: 219 dB.

TNMFS 2016.

Ensonified Area

Here, we describe operational and
environmental parameters of the activity
that will feed into identifying the area
ensonified above the acoustic
thresholds.

Pile driving and removal generates
underwater noise that can potentially
result in disturbance to marine
mammals in the project area.
Transmission loss (TL) is the decrease
in acoustic intensity as an acoustic
pressure wave propagates out from a
source. TL parameters vary with
frequency, temperature, sea conditions,
current, source and receiver depth,
water depth, water chemistry, and
bottom composition and topography.
The general formula for underwater TL
is:

TL = B * logi0(R1/R>), where

R, = the distance of the modeled sound
pressure level (SPL) from the driven pile,
and

R, = the distance from the driven pile of the
initial measurement.

This formula neglects loss due to
scattering and absorption, which is
assumed to be zero here. The degree to
which underwater sound propagates
away from a sound source is dependent
on a variety of factors, most notably the
water bathymetry and presence or
absence of reflective or absorptive
conditions including in-water structures
and sediments. Spherical spreading
occurs in a perfectly unobstructed (free-
field) environment not limited by depth

or water surface, resulting in a 6 dB
reduction in sound level for each
doubling of distance from the source
(20*log[range]). Cylindrical spreading
occurs in an environment in which
sound propagation is bounded by the
water surface and sea bottom, resulting
in a reduction of 3 dB in sound level for
each doubling of distance from the
source (10*log[range]). A practical
spreading value of 15 is often used
under conditions, such as at the Central
Bay operations and maintenance
facility, where water increases with
depth as the receiver moves away from
the shoreline, resulting in an expected
propagation environment that would lie
between spherical and cylindrical
spreading loss conditions. Practical
spreading loss (4.5 dB reduction in
sound level for each doubling of
distance) is assumed here.

Underwater Sound—The intensity of
pile driving and removal sounds is
greatly influenced by factors such as the
type of piles, hammers, and the physical
environment in which the activity takes
place. A number of studies, primarily on
the west coast, have measured sound
produced during underwater pile
driving projects. These data are largely
for impact driving of steel pipe piles
and concrete piles as well as vibratory
driving of steel pipe piles.

In order to determine reasonable
source levels and their associated effects
on marine mammals that are likely to
result from vibratory or impact pile
driving or removal at the Project area,

we considered existing measurements
from similar physical environments
(e.g., substrate of bay mud and water
depths ranging from 14 to 38 feet).

Level A Isopleths (Table 3)

The values used to calculate distances
at which sound would be expected to
exceed the Level A thresholds for
impact driving of and 36-inch (in) and
42-in piles include peak values of 210
dB and anticipated SELs for
unattenuated impact pile-driving of 183
dB, and peak values of 203 dB and SEL
values of 177 for 24-in piles (Caltrans
2015a). Bubble curtains will be used
during the installation of these piles,
which is expected to reduce noise levels
by about 10 dB rms (Caltrans 2015a),
which are the values used in Table 3.
Vibratory driving source levels include
175 dB RMS for 42-in piles, 170 dB
RMS for 36-in piles, 160 dB RMS for 24-
in piles, and 150 dB RMS for 14-in H
piles (Caltrans 2015a). The inputs for
the user spreadsheet from NMFS’
Guidance are as follows: For impact
driving, 450 strikes per pile with 3 piles
per day for 24-in piles, and 600 strikes
per pile with 2 piles per day for 36-in
and 42-in piles. The total duration for
vibratory driving of 14-in, 24-in, 36-in,
and 42-in piles were all approximately
10 minutes (0.166666, 0.1708333 hours,
0.16666 hours, and 0.177777 hours,
respectively).
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TABLE 3—EXPECTED PILE-DRIVING NOISE LEVELS AND DISTANCES OF LEVEL A THRESHOLD EXCEEDANCE WITH IMPACT

AND VIBRATORY DRIVER

Source levels at 10 meters (dB) Distance to Level A threshold in meters
Project element requiring pile installation ] . LF* MF * HF *

Peak SEL RMS Phocids Otariids cetaceans | cetaceans | cetaceans
42-in steel piles—Vibratory Driver ..........cccccecveiiieniinnnnen. - - 175 11.3 0.8 18.5 1.6 27.4
42-in steel piles—Impact Driver (BCA)? 200 173 - 130 9.5 243 8.6 289.4
36-in Steel Piles—Vibratory Driver ............ - - 170 5 0.4 8.2 0.7 12.2
36-in Steel Piles—Impact Driver (BCA)? 200 173 | e, 130 9.5 243 8.6 289.4
24-in Steel Piles—Vibratory Driver ............ B - 160 1.1 0.1 1.8 0.2 27
24-in Steel Piles—Impact Driver (BCA) 1 193 167 - 56 41 104.6 3.7 124.6
14-in H-piles—Vibratory Driver .............. - - 150 0.2 0 0.4 0 0.6
14-in H-piles—Vibratory Extraction ............ccccceveeieennn. - 150 0.2 0 0.4 0 0.6

*Low frequency (LF) cetaceans, Mid frequency (MF) cetaceans, High frequency (HF) cetaceans
1Bubble curtain attenuation (BCA). A bubble curtain will be used for impact driving and is assu

were reduced by this amount for take calculations.

Level B Isopleths (Table 4)

Approximately 15 steel piles, 42-in in
diameter, will be installed, with
approximately 2 installed per day over
8 days. The source level for this pile
size during impact driving came from
the Caltrans summary table (Caltrans
2015a) for ‘“loudest” values for 36 in
piles at approximately 10 m depth.

Approximately 6 steel piles, 36-in in
diameter, will be installed, with
approximately 2 installed per day over
3 days. The source level for this pile
size during impact driving came from
the Caltrans summary table (Caltrans
2015a) for “typical” values for 36 in
piles at approximately 10 m depth.

Approximately 8 steel piles, 24-in in
diameter, will be installed, with
approximately 3 installed per day over
3 days. The source level for this pile
size during impact driving came from
the Caltrans summary table (Caltrans
2015a) for 24 in piles at approximately
5 meter depth. The source level for this

pile size during vibratory driving came
from the Caltrans table for the Trinidad
Pier Reconstruction project (Caltrans
2015a).

Approximately 20 14-in H piles (10
temporary and 10 permanent), with
approximately 5 installed or removed
per day over 8 days. The source level for
this pile size during impact and
vibratory driving came from the Caltrans
summary table (Caltrans 2015a) for 10 in
H piles.

Tables 3 and 4 show the expected
underwater sound levels for pile driving
activities and the estimated distances to
the Level A (Table 3) and Level B (Table
4) thresholds.

When NMFS Technical Guidance
(2016) was published, in recognition of
the fact that ensonified area/volume
could be more technically challenging
to predict because of the duration
component in the new thresholds, we
developed a User Spreadsheet that
includes tools to help predict a simple

med to reduce the source level by 10 dB. Therefore, source levels

isopleth that can be used in conjunction
with marine mammal density or
occurrence to help predict takes. We
note that because of some of the
assumptions included in the methods
used for these tools, we anticipate that
isopleths produced are typically going
to be overestimates of some degree,
which will result in some degree of
overestimate of Level A take. However,
these tools offer the best way to predict
appropriate isopleths when more
sophisticated 3D-modeling methods are
not available, and NMFS continues to
develop ways to quantitatively refine
these tools, and will qualitatively
address the output where appropriate.
For stationary sources (such as WETA’s
Project), NMFS User Spreadsheet
predicts the closest distance at which, if
a marine mammal remained at that
distance the whole duration of the
activity, it would not incur PTS. Inputs
used in the User Spreadsheet, and the
resulting isopleths are reported below.

TABLE 4—EXPECTED PILE-DRIVING NOISE LEVELS AND DISTANCES OF LEVEL B THRESHOLD EXCEEDANCE WITH IMPACT

AND VIBRATORY DRIVER

Distance to
Area of
threshold. in potential
Source levels meters Level B
Project element requiring pile installation at 10 m threshold
(dB rms) 160/120 dB efrfzzﬂg'r‘ge
RMS h
(Level B) 1 kilometers) 1
42-in steel piles—Vibratory Driver ........... 175 46,416 12.97
42-in steel piles—Impact Driver (BCA)1 . 2183 341 0.27
36-in Steel Piles—Vibratory Driver .............. 170 21,544 12.97
36-in Steel Piles—Impact Driver (BCA)2 2183 341 0.27
24-in Steel Piles—Vibratory Driver .......... 160 4,642 4.92
24-in Steel Piles—Impact Driver (BCA)2 2180 215 0.13
14-in H Piles—Vibratory Driver ............... 150 1,000 1.01
14-in H Piles—Vibratory EXIraction ..........c.oooiiiiiiii e 150 1,000 1.01

1For underwater noise, the Level B harassment (disturbance) threshold is 160 dB for impulsive noise and 120 dB for continuous noise.
2Bubble curtain attenuation (BCA). A bubble curtain will be used for impact driving and is expected to reduce the source level by 10 dB.
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Marine Mammal Occurrence

In this section we provide the
information about the presence, density,
or group dynamics of marine mammals
that will inform the take calculations.

At-sea densities for marine mammal
species have been determined for harbor
seals and California sea lions in San
Francisco Bay based on marine mammal
monitoring by Caltrans for the San
Francisco-Oakland Bay Bridge Project
from 2000 to 2015 (Caltrans 2016); all
other estimates here are determined by
using observational data taken during
marine mammal monitoring associated
with the Richmond-San Rafael Bridge
retrofit project, the San Francisco-
Oakland Bay Bridge (SFOBB), which
has been ongoing for the past 15 years,
and anecdotal observational reports
from local entities.

Take Calculation and Estimation

Here we describe how the information
provided above is brought together to
produce a quantitative take estimate.

All estimates are conservative and
include the following assumptions:

o All pilings installed at each site
would have an underwater noise
disturbance equal to the piling that
causes the greatest noise disturbance
(i.e., the piling farthest from shore)
installed with the method that has the
largest zone of influence (ZOI). The
largest underwater disturbance (Level B)
Z0I would be produced by vibratory
driving steel piles; therefore take
estimates were calculated using the
vibratory pile-driving ZOIs. The ZOIs
for each threshold are not spherical and
are truncated by land masses on either
side of the project area, which would
dissipate sound pressure waves.

¢ Exposures were based on an
estimated total of 22 work days. Each

activity ranges in amount of days
needed to be completed.

¢ In the absence of site specific
underwater acoustic propagation
modeling, the practical spreading loss
model was used to determine the ZOI.

¢ All marine mammal individuals
potentially available are assumed to be
present within the relevant area, and
thus incidentally taken;

¢ An individual can only be taken
once during a 24-hour period; and,

¢ Exposures to sound levels at or
above the relevant thresholds equate to
take, as defined by the MMPA.

The estimation of marine mammal
takes typically uses the following
calculation:

For California sea lions: Level B
exposure estimate = D (density) * Area
of ensonification * Number of days of
noise generating activities.

For harbor seals: Level B exposure
estimate = ((D * area of ensonification)
+ 15) * number of days of noise
generating activities.

For all other marine mammal species:
Level B exposure estimate = N (number
of animals) in the area * Number of days
of noise generating activities.

To account for the increase in
California sea lion density due to El
Nifio, the daily take estimated from the
observed density has been increased by
a factor of 10 for each day that pile
driving or removal occurs.

There are a number of reasons why
estimates of potential instances of take
may be overestimates of the number of
individuals taken, assuming that
available density or abundance
estimates and estimated ZOI areas are
accurate. We assume, in the absence of
information supporting a more refined
conclusion, that the output of the
calculation represents the number of
individuals that may be taken by the
specified activity. In fact, in the context

of stationary activities such as pile
driving and in areas where resident
animals may be present, this number
represents the number of instances of
take that may accrue to a smaller
number of individuals, with some
number of animals being exposed more
than once per individual. While pile
driving and removal can occur any day
throughout the in-water work window,
and the analysis is conducted on a per
day basis, only a fraction of that time
(typically a matter of hours on any given
day) is actually spent pile driving/
removal. The potential effectiveness of
mitigation measures in reducing the
number of takes is typically not
quantified in the take estimation
process. For these reasons, these take
estimates may be conservative,
especially if each take is considered a
separate individual animal, and
especially for pinnipeds.

Description of Marine Mammals in the
Area of the Specified Activity

Harbor Seals

Monitoring of marine mammals in the
vicinity of the SFOBB has been ongoing
for 15 years; from those data, Caltrans
has produced at-sea density estimates
for Pacific harbor seal of 0.83 animals
per square kilometer for the fall season
(Caltrans 2016). Since the construction
of the new pier that is currently being
used as a haul out for harbor seals, there
are additional seals that need to be
taken into account for the take
calculation. The average number of seals
that use the haulout at any given time
is 15 animals; therefore, we would add
an additional 15 seals per day. Using
this density and the additional 15
animals per day, the potential average
daily take for the areas over which the
Level B harassment thresholds may be
exceeded are estimated in Table 5.

TABLE 5—TAKE CALCULATION FOR HARBOR SEAL

Number of
- . : Area Take
Activity Pile type Density days of h
(km2) activity estimate
Vibratory driving ..........cccee... 36-in and 42-in steel pile ...... 0.83 animal’km? .................... 12.97 3;8 77; 206
Vibratory driving ........ccccceeuen. 24-in steel pile .....cccoeviienne. 0.83 animal/km? 4.92 3 57
Vibratory driving and removal | 14-in steel H piles ................. 0.83 animal/km? 1.01 8 127

A total of 467 harbor seal takes are
estimated for 2017 (Table 7). Because
seals may traverse the Level A zone
when going to and from the haul out
that is approximately 300 m from the
project area, it would not be practicable
to shutdown every time. Therefore 18
Level A takes are requested for this
species by assuming 1.6 harbor seals per

day over 11 days of impact driving of
36-in and 42-in piles may enter the zone
(see the Description of Marine Mammals
in the Area of the Specified Activity for
information on seal occurrence per day).
If the 18 Level A takes have been met,

WETA will then shutdown for all harbor

seals within the Level A zones (Table 8).
There will be two marine mammal

observers (MMO) monitoring the zone
in the most advantageous locations to
spot marine mammals to initiate a
shutdown to avoid take by Level A
harassment.

California Sea Lion

Monitoring of marine mammals in the
vicinity of the SFOBB has been ongoing
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for 15 years; from those data, Caltrans
has produced at-sea density estimates
for California sea lion of 0.09 animal per

square kilometer for the post-breeding
season (Caltrans 2016). Using this
density, the potential average daily take

for the areas over which the Level B
harassment thresholds may be exceeded
is estimated in Table 6.

TABLE 6—TAKE CALCULATION FOR CALIFORNIA SEA LION

Number of
- . : Area Take
Activity Pile type Density days of :
(km2) activity estimatea
Vibratory driving 36-in and 42-in steel pile ...... 0.09 animal/km? 12.97 3;8 35; 93
Vibratory driving 24-in steel pile ......ccoeeviienne. 0.09 animal/km?2 4.92 3 13
Vibratory driving 14-in steel H piles 0.09 animal/km? 1.01 8 7

* All California sea lion estimates were multiplied by 10 to account for the increased occurrence of this species due to El Nino.
A Total take number is 149, not 148 because we round at the end, whereas here, it shows rounding per day.

All California sea lion estimates were
multiplied by 10 to account for the
increased occurrence of this species due
to El Nifio. A total of 149 California sea
lion takes is estimated for 2017 (Table
7). Level A take is not expected for
California sea lion based on area of
ensonification and density of the
animals in that area.

Northern Elephant Seal

Monitoring of marine mammals in the
vicinity of the SFOBB has been ongoing
for 15 years; from those data, Caltrans
has produced an estimated at-sea
density for northern elephant seal of
0.03 animal per square kilometer
(Caltrans 2016). Most sightings of
northern elephant seal in San Francisco
Bay occur in spring or early summer,
and are less likely to occur during the
periods of in-water work for this project
(June through November). As a result,
densities during pile driving and
removal for the proposed action would
be much lower. Therefore, we estimate
that it is possible that a lone northern
elephant seal may enter the Level B
harassment area once per week during
pile driving or removal, for a total of 18
takes in 2017 (Table 7). Level A take of
Northern elephant seal is not requested,
nor is it authorized because although
one animal may approach the large
Level B zones, it is not expected that it
will continue in the area of
ensonification into the Level A zone.
Further, if the animal does approach the
Level A zone, construction will be shut
down.

Northern Fur Seal

During the breeding season, the
majority of the worldwide population is
found on the Pribilof Islands in the
southern Bering Sea, with the remaining
animals spread throughout the North
Pacific Ocean. On the coast of
California, small breeding colonies are
present at San Miguel Island off
southern California, and the Farallon
Islands off central California (Carretta et
al., 2014). Northern fur seal are a pelagic

species and are rarely seen near the
shore away from breeding areas.
Juveniles of this species occasionally
strand in San Francisco Bay,
particularly during El Nifo events, for
example, during the 2006 El Nifio event,
33 fur seals were admitted to the Marine
Mammal Center (TMMC 2016). Some of
these stranded animals were collected
from shorelines in San Francisco Bay.
Due to the recent El Nifio event,
northern fur seals were observed in San
Francisco bay more frequently, as well
as strandings all along the California
coast and inside San Francisco Bay
(TMMCG, personal communication); a
trend that may continue this summer
through winter if El Nifio conditions
occur. Because sightings are normally
rare; instances recently have been
observed, but are not common, and
based on estimates from local
observations (TMMC, personal
communication), it is estimated that ten
northern fur seals will be taken in 2017
(Table 7). Level A take is not requested
or authorized for this species.

Harbor Porpoise

In the last six decades, harbor
porpoises were observed outside of San
Francisco Bay. The few harbor
porpoises that entered were not sighted
past central Bay close to the Golden
Gate Bridge. In recent years, however,
there have been increasingly common
observations of harbor porpoises in
central, north, and south San Francisco
Bay. Porpoise activity inside San
Francisco Bay is thought to be related to
foraging and mating behaviors (Keener
2011; Duffy 2015). According to
observations by the Golden Gate
Cetacean Research team as part of their
multi-year assessment, over 100
porpoises may be seen at one time
entering San Francisco Bay; and over
600 individual animals are documented
in a photo-ID database. However,
sightings are concentrated in the
vicinity of the Golden Gate Bridge and
Angel Island, north of the project area,
with lesser numbers sighted south of

Alcatraz and west of Treasure Island
(Keener 2011). Harbor porpoise
generally travel individually or in small
groups of two or three (Sekiguchi 1995).

Monitoring of marine mammals in the
vicinity of the SFOBB has been ongoing
for 15 years; from those data, Caltrans
has produced an estimated at-sea
density for harbor porpoise of 0.021
animal per square kilometer (Caltrans
2016). However, this estimate would be
an overestimate of what would actually
be seen in the project area since it is a
smaller area than the monitoring area of
SFOBB. In order to estimate a more
realistic take number, we assume it is
possible that a small group of
individuals (five harbor porpoises) may
enter the Level B harassment area on as
many as two days of pile driving or
removal, for a total of ten harbor
porpoise takes per year (Table 7). It is
possible that harbor porpoise may enter
the Level A harassment zone for high
frequency cetaceans; however, 2 MMOs
will be monitoring the area and WETA
would implement a shutdown for the
entire zone if a harbor porpoise (or any
other marine mammal) approaches the
Level A zone; therefore Level A take is
not being requested, nor authorized for
this species.

Gray Whale

Historically, gray whales were not
common in San Francisco Bay. The
Oceanic Society has tracked gray whale
sightings since they began returning to
San Francisco Bay regularly in the late
1990s. The Oceanic Society data show
that all age classes of gray whales are
entering San Francisco Bay, and that
they enter as singles or in groups of up
to five individuals. However, the data
do not distinguish between sightings of
gray whales and number of individual
whales (Winning 2008). Caltrans
Richmond-San Rafael Bridge project
monitors recorded 12 living and two
dead gray whales in the surveys
performed in 2012. All sightings were in
either the central or north Bay; and all
but two sightings occurred during the



Federal Register/Vol. 82, No. 167/ Wednesday, August

30, 2017 /Notices 41223

months of April and May. One gray
whale was sighted in June, and one in
October (the specific years were
unreported). It is estimated that two to
six gray whales enter San Francisco Bay
in any given year. Because construction
activities are only occurring during a
maximum of 22 days in 2017, it is
estimated that two gray whales may
potentially enter the area during the
construction period, for a total of 2 gray
whale takes in 2017 (Table 7).

Bottlenose Dolphin

Since the 1982—83 El Nifo, which
increased water temperatures off
California, bottlenose dolphins have
been consistently sighted along the
central California coast (Carretta et al.,

2008). The northern limit of their
regular range is currently the Pacific
coast off San Francisco and Marin
County, and they occasionally enter San
Francisco Bay, sometimes foraging for
fish in Fort Point Cove, just east of the
Golden Gate Bridge. Members of this
stock are transient and make movements
up and down the coast, and into some
estuaries, throughout the year.
Bottlenose dolphins are being observed
in San Francisco bay more frequently in
recent years (TMMC, personal
communication). Groups with an
average group size of five animals enter
the bay and occur near Yerba Buena
Island once per week for a two week
stint and then depart the bay (TMMC,
personal communication). Assuming

groups of five individuals may enter San
Francisco Bay approximately three
times during the construction activities,
and may enter the ensonified area once
per week over the two-week stint, for a
total of 30 takes of bottlenose dolphins.
Additionally, in the summer of 2015, a
lone bottlenose dolphin was seen
swimming in the Oyster Point area of
South San Francisco (GGCR 2016). We
estimate that this lone bottlenose
dolphin may be present in the project
area each day of construction, an
additional 22 takes. The 30 takes for a
small group, and the 22 takes for the
lone bottlenose dolphin equate to 52
bottlenose dolphin takes for 2017 (Table
7).

TABLE 7—CALCULATIONS FOR INCIDENTAL TAKE ESTIMATION

Estimated take by Level B harassment
) Pile- Number of
Pile type dtnv:r dcr!gnr;g Harbor CA l‘;lloertlggm Harbor Gray Northern Bottlenose
yP Y seal sea lion1 sgalz porpoise 2 whale 2 fur seal? dolphin
42-in steel pile .................. Vibratory 3 .......ccccccoviene, 8 77 35 NA NA NA NA 8
36-in steel .......... Vibratory3 .... 3 206 93 NA NA NA NA 3
24-in steel piles Vibratory 3 . . 3 57 13 NA NA NA NA 3
14-in steel H pile Vibratory .......cccoeevinnne. 8 127 7 NA NA NA NA 8
Project Total (2017) ... | oooieiiiiiciiiececee 22 467 ~149 218 210 22 210 *52

1To account for potential El Nifio conditions, take calculated from at-sea densities for California sea lion has been increased by a factor of 10.
2Take is not calculated by activity type for these species with a low potential to occur, only a yearly total is given.

3Piles of this type may also be installed with an impact hammer, which would reduce the estimated take.
*Total take includes an additional 30 takes to account for a transitory group of dolphins that may occur in the project area over the course of the project.

A Total take number is 149, not 148 because we round at the end, whereas here, it shows rounding per day.

Mitigation Measures

In order to issue an IHA under section
101(a)(5)(D) of the MMPA, NMFS must
set forth the permissible methods of
taking pursuant to such activity, and
other means of effecting the least
practicable impact on such species or
stock and its habitat, paying particular
attention to rookeries, mating grounds,
and areas of similar significance, and on
the availability of such species or stock
for taking for certain subsistence uses
(latter not applicable for this action).
NMEFS regulations require applicants for
incidental take authorizations to include
information about the availability and
feasibility (economic and technological)
of equipment, methods, and manner of
conducting such activity or other means
of effecting the least practicable adverse
impact upon the affected species or
stocks and their habitat (50 CFR
216.104(a)(11)).

In evaluating how mitigation may or
may not be appropriate to ensure the
least practicable adverse impact on
species or stocks and their habitat, as
well as subsistence uses where
applicable, we carefully balance two
primary factors:

(1) The manner in which, and the
degree to which, the successful
implementation of the measure(s) is
expected to reduce impacts to marine
mammals, marine mammal species or
stocks, and their habitat—which
considers the nature of the potential
adverse impact being mitigated
(likelihood, scope, range), as well as the
likelihood that the measure will be
effective if implemented; and the
likelihood of effective implementation,
and;

(2) The practicability of the measures
for applicant implementation, which
may consider such things as cost,
impact on operations, and, in the case
of a military readiness activity,
personnel safety, practicality of
implementation, and impact on the
effectiveness of the military readiness
activity.

Measurements from similar pile
driving events were coupled with
practical spreading loss to estimate
zones of influence (ZOI; see Estimated
Take by Incidental Harassment); these
values were used to develop mitigation
measures for pile driving and removal
activities at the Project area. The ZOls
effectively represent the mitigation zone
that would be established around each

pile to prevent Level A harassment to
marine mammals, while providing
estimates of the areas within which
Level B harassment might occur. In
addition to the specific measures
described later in this section, WETA
would conduct briefings between
construction supervisors and crews,
marine mammal monitoring team, and
WETA staff prior to the start of all pile
driving activity, and when new
personnel join the work, in order to
explain responsibilities, communication
procedures, marine mammal monitoring
protocol, and operational procedures.

Monitoring and Shutdown for
Construction Activities

The following measures would apply
to WETA’s mitigation through
shutdown and disturbance zones:

Shutdown Zone—For all pile driving
activities, WETA will establish a
shutdown zone intended to contain the
area in which SPLs equal or exceed the
auditory injury criteria for cetaceans
and pinnipeds. The purpose of a
shutdown zone is to define an area
within which shutdown of activity
would occur upon sighting of a marine
mammal (or in anticipation of an animal
entering the defined area), thus
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preventing injury of marine mammals
(as described previously under Potential
Effects of the Specified Activity on
Marine Mammals, serious injury or

death are unlikely outcomes even in the
absence of mitigation measures).
Modeled radial distances for shutdown
zones are shown in Table 8. However,

a minimum shutdown zone of 30 meters
will be established during all pile
driving activities, regardless of the
estimated zone.

TABLE 8—SHUTDOWN ZONES FOR IMPACT AND VIBRATORY PILE DRIVING

Impact pile Vibratory pile

: driving shutdown driving
Hearing group distance shutdown distance

(meters) (meters)
Phocid (Harbor SEal) 1 ...t 130 30
Phocid (Northern elephant seal) . 130 30
Otariids and MFC* ........ccceeuee. 30 30
[ OV g To 1 | OO RU PR STSUPPOPIOY 300 30

1 A minimum shut down zone of 30 meters is established for Pacific harbor seal, in the event that all Level A take authorized for this species is
used (18), an exclusion zone of 130 meters for 42- and 36-in piles, and an exclusion zone of 60 meters for 24-in piles will be used for the re-

mainder of impact pile driving.

*MFC = Mid-frequency cetacean, LFC = Low-frequency cetacean, HFC = High-frequency cetacean.

Disturbance Zone—Disturbance zones
are the areas in which SPLs equal or
exceed 160 and 120 dB rms (for impulse
and continuous sound, respectively).
Disturbance zones provide utility for
monitoring conducted for mitigation
purposes (i.e., shutdown zone
monitoring) by establishing monitoring
protocols for areas adjacent to the
shutdown zones. Monitoring of
disturbance zones enables observers to
be aware of and communicate the
presence of marine mammals in the
project area but outside the shutdown
zone and thus prepare for potential
shutdowns of activity. However, the
primary purpose of disturbance zone
monitoring is for documenting instances
of Level B harassment; disturbance zone
monitoring is discussed in greater detail
later (see Monitoring and Reporting).
Nominal radial distances for
disturbance zones are shown in Table 4.

Given the size of the disturbance zone
for vibratory pile driving, it is
impossible to guarantee that all animals
would be observed or to make
comprehensive observations of fine-
scale behavioral reactions to sound, and
only a portion of the zone (e.g., what
may be reasonably observed by visual
observers stationed within the bay)
would be observed. In order to
document observed instances of
harassment, monitors record all marine
mammal observations, regardless of
location. The observer’s location, as
well as the location of the pile being
driven, is known from a GPS. The
location of the animal is estimated as a
distance from the observer, which is
then compared to the location from the
pile. It may then be estimated whether
the animal was exposed to sound levels
constituting incidental harassment on
the basis of predicted distances to
relevant thresholds in post-processing of
observational and acoustic data, and a

precise accounting of observed
incidences of harassment created. This
information may then be used to
extrapolate observed takes to reach an
approximate understanding of actual
total takes.

Monitoring Protocols—Monitoring
would be conducted before, during, and
after pile driving and vibratory removal
activities. In addition, observers shall
record all instances of marine mammal
occurrence, regardless of distance from
activity, and shall document any
behavioral reactions in concert with
distance from piles being driven.
Observations made outside the
shutdown zone will not result in
shutdown; that pile segment would be
completed without cessation, unless the
animal approaches or enters the
shutdown zone, at which point all pile
driving activities would be halted.
Monitoring will take place from 30
minutes prior to initiation through
thirty minutes post-completion of pile
driving and removal activities. Pile
driving activities include the time to
install or remove a single pile or series
of piles, as long as the time elapsed
between uses of the pile driving
equipment is no more than 30 minutes.
Please see the Monitoring Plan
(www.nmfs.noaa.gov/pr/permits/
incidental/construction.htm), developed
by WETA in agreement with NMFS, for
full details of the monitoring protocols.

The following additional measures
apply to visual monitoring:

(1) Monitoring will be conducted by
qualified observers, who will be placed
at the best vantage point(s) practicable
to monitor for marine mammals and
implement shutdown/delay procedures
when applicable by calling for the
shutdown to the hammer operator. A
minimum of two observers will be
required for all pile driving/removal

activities. MMO requirements for
construction actions are as follows:

(a) Independent observers (i.e., not
construction personnel) are required;

(b) At least one observer must have
prior experience working as an observer;

(c) Other observers (that do not have
prior experience) may substitute
education (undergraduate degree in
biological science or related field) or
training for experience;

(d) Where a team of three or more
observers are required, one observer
should be designated as lead observer or
monitoring coordinator. The lead
observer must have prior experience
working as an observer; and

(e) NMFS will require submission and
approval of observer CVs.

(2) Qualified MMOs are trained
biologists, and need the following
additional minimum qualifications:

(a) Visual acuity in both eyes
(correction is permissible) sufficient for
discernment of moving targets at the
water’s surface with ability to estimate
target size and distance; use of
binoculars may be necessary to correctly
identify the target;

(b) Ability to conduct field
observations and collect data according
to assigned protocols;

(c) Experience or training in the field
identification of marine mammals,
including the identification of
behaviors;

(d) Sufficient training, orientation, or
experience with the construction
operation to provide for personal safety
during observations;

(e) Writing skills sufficient to prepare
a report of observations including but
not limited to the number and species
of marine mammals observed; dates and
times when in-water construction
activities were conducted; dates and
times when in-water construction
activities were suspended to avoid
potential incidental injury from
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construction sound of marine mammals
observed within a defined shutdown
zone; and marine mammal behavior;
and

(f) Ability to communicate orally, by
radio or in person, with project
personnel to provide real-time
information on marine mammals
observed in the area as necessary.

(3) Prior to the start of pile driving
activity, the shutdown zone will be
monitored for thirty minutes to ensure
that it is clear of marine mammals. Pile
driving will only commence once
observers have declared the shutdown
zone clear of marine mammals; animals
will be allowed to remain in the
shutdown zone (i.e., must leave of their
own volition) and their behavior will be
monitored and documented. The
shutdown zone may only be declared
clear, and pile driving started, when the
entire shutdown zone is visible (i.e.,
when not obscured by dark, rain, fog,
etc.). In addition, if such conditions
should arise during impact pile driving
that is already underway, the activity
would be halted.

(4) If a marine mammal approaches or
enters the shutdown zone during the
course of pile driving operations,
activity will be halted and delayed until
either the animal has voluntarily left
and been visually confirmed beyond the
shutdown zone or fifteen minutes have
passed without re-detection of small
cetaceans and pinnipeds, and thirty
minutes for gray whales. Monitoring
will be conducted throughout the time
required to drive a pile.

(5) Using delay and shut-down
procedures, if a species for which
authorization has not been granted
(including but not limited to Guadalupe
fur seals and humpback whales) or if a
species for which authorization has
been granted but the authorized takes
are met, approaches or is observed
within the Level B harassment zone,
activities will shut down immediately
and not restart until the animals have
been confirmed to have left the area.

Soft Start

The use of a soft start procedure is
believed to provide additional
protection to marine mammals by
warning or providing a chance to leave
the area prior to the hammer operating
at full capacity, and typically involves
a requirement to initiate sound from the
hammer at reduced energy followed by
a waiting period. This procedure is
repeated two additional times. It is
difficult to specify the reduction in
energy for any given hammer because of
variation across drivers and, for impact
hammers, the actual number of strikes at
reduced energy will vary because

operating the hammer at less than full
power results in “bouncing” of the
hammer as it strikes the pile, resulting
in multiple “strikes.” For impact
driving, we require an initial set of three
strikes from the impact hammer at
reduced energy, followed by a 30-
second waiting period, then 2
subsequent 3-strike sets. Soft start will
be required at the beginning of each
day’s impact pile driving work and at
any time following a cessation of impact
pile driving of 30 minutes or longer.

Sound Attenuation Devices

Two types of sound attenuation
devices will be used during impact pile-
driving: Bubble curtains and pile
cushions. WETA will employ the use of
a bubble curtain during impact pile-
driving, which is assumed to reduce the
source level by 10 dB. WETA will also
employ the use of 12-in-thick wood
cushion block on impact hammers to
attenuate underwater sound levels.

We have carefully evaluated WETA’s
planned mitigation measures and
considered their effectiveness in past
implementation to determine whether
they are likely to effect the least
practicable impact on the affected
marine mammal species and stocks and
their habitat.

Any mitigation measure(s) we
prescribe should be able to accomplish,
have a reasonable likelihood of
accomplishing (based on current
science), or contribute to the
accomplishment of one or more of the
general goals listed below:

(1) Avoidance or minimization of
injury or death of marine mammals
wherever possible (goals 2, 3, and 4 may
contribute to this goal);

(2) A reduction in the number (total
number or number at biologically
important time or location) of
individual marine mammals exposed to
stimuli expected to result in incidental
take (this goal may contribute to 1,
above, or to reducing takes by
behavioral harassment only);

(3) A reduction in the number (total
number or number at biologically
important time or location) of times any
individual marine mammal would be
exposed to stimuli expected to result in
incidental take (this goal may contribute
to 1, above, or to reducing takes by
behavioral harassment only);

(4) A reduction in the intensity of
exposure to stimuli expected to result in
incidental take (this goal may contribute
to 1, above, or to reducing the severity
of behavioral harassment only);

(5) Avoidance or minimization of
adverse effects to marine mammal
habitat, paying particular attention to
the prey base, blockage or limitation of

passage to or from biologically
important areas, permanent destruction
of habitat, or temporary disturbance of
habitat during a biologically important
time; and

(6) For monitoring directly related to
mitigation, an increase in the
probability of detecting marine
mammals, thus allowing for more
effective implementation of the
mitigation.

Based on our evaluation of WETA’s
planned measures, as well as any other
potential measures considered by
NMFS, NMFS has determined that the
planned mitigation measures provide
the means of effecting the least
practicable impact on marine mammal
species or stocks and their habitat,
paying particular attention to rookeries,
mating grounds, and areas of similar
significance.

Monitoring and Reporting

In order to issue an IHA for an
activity, section 101(a)(5)(D) of the
MMPA states that NMFS must set forth
requirements pertaining to the
monitoring and reporting of such taking.
The MMPA implementing regulations at
50 CFR 216.104 (a)(13) indicate that
requests for authorizations must include
the suggested means of accomplishing
the necessary monitoring and reporting
that will result in increased knowledge
of the species and of the level of taking
or impacts on populations of marine
mammals that are expected to be
present in the action area. Effective
reporting is critical to both compliance
and ensuring that the most value is
obtained from the required monitoring.

Monitoring and reporting
requirements prescribed by NMFS
should contribute to improved
understanding of one or more of the
following:

e Occurrence of marine mammal
species in action area (e.g., presence,
abundance, distribution, density);

¢ Nature, scope, or context of likely
marine mammal exposure to potential
stressors/impacts (individual or
cumulative, acute or chronic), through
better understanding of: (1) Action or
environment (e.g., source
characterization, propagation, ambient
noise); (2) affected species (e.g., life
history, dive patterns); (3) co-occurrence
of marine mammal species with the
action; or (4) biological or behavioral
context of exposure (e.g., age, calving or
feeding areas);

¢ Individual marine mammal
responses (behavioral or physiological)
to acoustic stressors (acute, chronic, or
cumulative), other stressors, or
cumulative impacts from multiple
stressors;
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¢ How anticipated responses to
stressors impact either: (1) Long-term
fitness and survival of individual
marine mammals; or (2) population,
species, or stock;

¢ Effects on marine mammal habitat
(e.g., marine mammal prey species,
acoustic habitat, or other important
physical components of marine
mammal habitat); and

e Mitigation and monitoring
effectiveness.

WETA’s monitoring and reporting is
also described in their Marine Mammal
Monitoring Plan, online at
www.nmfs.noaa.gov/pr/permits/
incidental/construction.htm.

Visual Marine Mammal Observations

WETA will collect sighting data and
behavioral responses to construction for
marine mammal species observed in the
region of activity during the period of
activity. All MMOs will be trained in
marine mammal identification and
behaviors and are required to have no
other construction-related tasks while
conducting monitoring. A minimum of
two MMOs will be required for all pile
driving/removal activities. WETA will
monitor the shutdown zone and
disturbance zone before, during, and
after pile driving, with observers located
at the best practicable vantage points.
Based on our requirements, WETA will
implement the following procedures for
pile driving and removal:

e MMOs will be located at the best
vantage point(s) in order to properly see
the entire shutdown zone and as much
of the disturbance zone as possible;

¢ During all observation periods,
observers will use binoculars and the
naked eye to search continuously for
marine mammals;

e If the shutdown zones are obscured
by fog or poor lighting conditions, pile
driving at that location will not be
initiated until that zone is visible.
Should such conditions arise while
impact driving is underway, the activity
would be halted; and

¢ The shutdown and disturbance
zones around the pile will be monitored
for the presence of marine mammals
before, during, and after any pile driving
or removal activity.

Individuals implementing the
monitoring protocol will assess its
effectiveness using an adaptive
approach. The monitoring biologists
will use their best professional
judgment throughout implementation
and seek improvements to these
methods when deemed appropriate.
Any modifications to protocol will be
coordinated between NMFS and WETA.

In addition, the MMO(s) will survey
the potential Level A and nearby Level

B harassment zones (areas within
approximately 2,000 feet of the pile-
driving area observable from the shore)
on 2 separate days—no earlier than 7
days before the first day of
construction—to establish baseline
observations. Special attention will be
given to the harbor seal haul-out sites in
proximity to the project (i.e., the harbor
seal platform and Breakwater Island).
Monitoring will be timed to occur
during various tides (preferably low and
high tides) during daylight hours from
locations that provide the best vantage
point available, including the pier,
breakwater, and adjacent docks within
the harbor. The information collected
from baseline monitoring will be used
for comparison with results of
monitoring during pile-driving
activities.

Data Collection

We require that observers use
approved data forms. Among other
pieces of information, WETA will
record detailed information about any
implementation of shutdowns,
including the distance of animals to the
pile and description of specific actions
that ensued and resulting behavior of
the animal, if any. In addition, WETA
will attempt to distinguish between the
number of individual animals taken and
the number of incidences of take. We
require that, at a minimum, the
following information be collected on
the sighting forms:

¢ Date and time that monitored
activity begins or ends;

e Construction activities occurring
during each observation period;

e Weather parameters (e.g., percent
cover, visibility);

e Water conditions (e.g., sea state,
tide state);

e Species, numbers, and, if possible,
sex and age class of marine mammals;

¢ Description of any observable
marine mammal behavior patterns,
including bearing and direction of
travel, and if possible, the correlation to
SPLs;

¢ Distance from pile driving or
removal activities to marine mammals
and distance from the marine mammals
to the observation point;

e Description of implementation of
mitigation measures (e.g., shutdown or
delay);

¢ Locations of all marine mammal
observations; and

e Other human activity in the area.

Hydroacousting Monitoring

The monitoring will be done in
accordance with the methodology
outlined in this Hydroacoustic
Monitoring Plan (see Appendix B of

WETA'’s application for more
information on this Plan, including the
methodology, equipment, and reporting
information). The monitoring is based
on dual metric criteria that will include
the following:

¢ Establish the distance to the 206-dB
peak sound pressure criteria;

e Verify the extent of Level A
harassment zones for marine mammals;

e Verify the attenuation provided by
bubble curtains; and

¢ Provide all monitoring data to
NMFS. The reports will be submitted bi-
weekly, unless WETA proposes to
modify the zones based on the
hydroacoustic measurement, in which
case WETA would report those data
before zone modification. The reports
would include the following
information:

1. Size and type of piles;

2. A detailed description of the noise
attenuation device, including design
specifications;

3. The impact hammer energy rating
used to drive the piles, and the make
and model of the hammer and the
output energy;

4. The physical characteristics of the
bottom substrate into which the piles
were driven;

5. The depth of water in which the
pile was driven;

6. The depth into the substrate that
the pile was driven;

7. A description of the sound
monitoring equipment;

8. The distance between hydrophones
and pile;

9. The depth of the hydrophones and
depth of water at hydrophone locations;

10. The distance from the pile to the
water’s edge;

11. The total number of strikes to
drive each pile and for all piles driven
during a 24-hour period;

12. The results of the hydroacoustic
monitoring, as described under Signal
Processing;

13. The distance at which peak,
cumulative SEL, and RMS values
exceed the respective threshold values;

14. The 30 second average for the
duration of each pile;

15. The spectra graphs for each pile
type; and

16. A description of any observable
fish, marine mammal, or bird behavior
in the immediate area and, if possible,
correlation to underwater sound levels
occurring at that time.

A minimum of five piles of each size
and type of piles to be impact driven
will be monitored, including five of the
36-in-diameter donut piles, five of the
42-in-diameter guide piles; and five of
the 24-in-diameter dolphin piles; and
two piles of the 42-in steel piles and 14-
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in H piles to be vibratory driven will be
monitored. Piles chosen to be monitored
will be representative of the different
sizes and range of typical water depths
at the project location where piles will
be driven with an impact or vibratory
hammer.

One hydrophone will be placed at
mid-water depth at the nearest distance,
approximately 10 meters, from each pile
being monitored. An additional
hydrophone will be placed at mid-water
depth at a distance of 20 to 50 meters
from the pile to provide two sound-level
readings during ambient and pile
driving conditions. A third hydrophone
may be deployed at a greater distance
(e.g., 100 meters or further) for the
purpose of better defining the long-
distance sound propagation.
Underwater sound levels will be
continuously monitored during the
entire duration of each pile being
driven. The peak, rms (impulse level),
and SEL level of each strike will be
monitored in real time. The c¢SEL will
also be monitored live, assuming no
contamination from other noise sources.
Sound levels will be measured in dB re:
1 uPa. For more details on the
methodology of WETA’s hydroacoustic
monitoring, please see Appendix B of
their application.

Reporting

A draft report will be submitted to
NMFS within 90 days of the completion
of marine mammal monitoring, or 60
days prior to the requested date of
issuance of any future IHA for projects
at the same location, whichever comes
first. The report will include marine
mammal observations pre-activity,
during-activity, and post-activity during
pile driving and removal days, and will
also provide descriptions of any
behavioral responses to construction
activities by marine mammals and a
complete description of all mitigation
shutdowns and the results of those
actions and an extrapolated total take
estimate based on the number of marine
mammals observed during the course of
construction. A final report must be
submitted within 30 days following
resolution of comments on the draft
report.

Negligible Impact Analysis and
Determinations

NMFS has defined negligible impact
as an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival
(50 CFR 216.103). A negligible impact
finding is based on the lack of likely

adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of takes alone is not enough information
on which to base an impact
determination. In addition to
considering estimates of the number of
marine mammals that might be “taken”
through harassment, NMFS considers
other factors, such as the likely nature
of any responses (e.g., intensity,
duration), the context of any responses
(e.g., critical reproductive time or
location, migration), as well as effects
on habitat, and the likely effectiveness
of the mitigation. We also assess the
number, intensity, and context of
estimated takes by evaluating this
information relative to population
status. Consistent with the 1989
preamble for NMFS’s implementing
regulations (54 FR 40338; September 29,
1989), the impacts from other past and
ongoing anthropogenic activities are
incorporated into this analysis via their
impacts on the environmental baseline
(e.g., as reflected in the regulatory status
of the species, population size and
growth rate where known, ongoing
sources of human-caused mortality, or
ambient noise levels).

Pile driving and removal activities
associated with the facility construction
project, as outlined previously, have the
potential to disturb or displace marine
mammals. Specifically, the specified
activities may result in take, in the form
of Level A and Level B harassment (PTS
and behavioral disturbance,
respectively), from underwater sounds
generated from pile driving and
removal. Potential takes could occur if
individuals of these species are present
in the ensonified zone when pile
driving and removal occurs.

No injury, serious injury, or mortality
is anticipated given the nature of the
activities and measures designed to
minimize the possibility of injury to
marine mammals. The potential for
these outcomes is minimized through
the construction method and the
implementation of the planned
mitigation measures. Specifically,
vibratory hammers will be the primary
method of installation (impact driving is
included only as a contingency). Impact
pile driving produces short, sharp
pulses with higher peak levels and
much sharper rise time to reach those
peaks. If impact driving is necessary,
implementation of soft start and
shutdown zones significantly reduces
any possibility of injury. Given
sufficient “notice” through use of soft
start (for impact driving), marine
mammals are expected to move away
from a sound source that is annoying
prior to it becoming potentially

injurious. WETA will also employ the
use of 12-in-thick wood cushion block
on impact hammers, and a bubble
curtain as sound attenuation devices.
Environmental conditions at Alameda
Point mean that marine mammal
detection ability by trained observers is
high, enabling a high rate of success in
implementation of shutdowns to avoid
injury.

WETA'’s planned activities are
localized and of relatively short
duration (a maximum of 22 days for pile
driving and removal). The entire project
area is limited to the Central Bay
operations and maintenance facility area
and its immediate surroundings. These
localized and short-term noise
exposures may cause short-term
behavioral modifications in harbor
seals, northern fur seals, northern
elephant seals, California sea lions,
harbor porpoises, bottlenose dolphins,
and gray whales. Moreover, the
mitigation and monitoring measures are
expected to reduce the likelihood of
injury and behavior exposures.
Additionally, no important feeding and/
or reproductive areas for marine
mammals are known to be within the
ensonified area during the construction
time frame.

The project also is not expected to
have significant adverse effects on
affected marine mammals’ habitat. The
project activities would not modify
existing marine mammal habitat for a
significant amount of time. The
activities may cause some fish to leave
the area of disturbance, thus temporarily
impacting marine mammals’ foraging
opportunities in a limited portion of the
foraging range. However, because of the
short duration of the activities and the
relatively small area of the habitat that
may be affected, the impacts to marine
mammal habitat are not expected to
cause significant or long-term negative
consequences.

Effects on individuals that are taken
by Level B harassment, on the basis of
reports in the literature as well as
monitoring from other similar activities,
will likely be limited to reactions such
as increased swimming speeds,
increased surfacing time, or decreased
foraging (if such activity were occurring)
(e.g., Thorson and Reyff 2006; Lerma
2014). Most likely, individuals will
simply move away from the sound
source and be temporarily displaced
from the areas of pile driving, although
even this reaction has been observed
primarily only in association with
impact pile driving. Thus, even repeated
Level B harassment of some small
subset of the overall stock is unlikely to
result in any significant realized
decrease in fitness for the affected
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individuals, and thus would not result
in any adverse impact to the stock as a
whole. For harbor seals that may transit
through the ensonified area to get to
their haul out located approximately
300 m from the project area, Level A
harassment may occur. However, harbor
seals are not expected to be in the
injurious ensonified area for long
periods of time; therefore, the potential
for those seals to actually have PTS is
considered unlikely and any PTS they
may incur would likely be of a low
level.

In summary and as described above,
the following factors primarily support
our determination that the impacts
resulting from this activity are not
expected to adversely affect the species
or stock through effects on annual rates
of recruitment or survival:

¢ No mortality or serious injury is
anticipated or authorized;

e Level B harassment may consist of,
at worst, temporary modifications in
behavior (e.g., temporary avoidance of
habitat or changes in behavior);

e Mitigation is expected to minimize
the likelihood and severity of the level
of harassment;

e The lack of important feeding,
pupping, or other areas in the action
area; and

e The small percentage of the stock
that may be affected by project activities
(<11.479 percent for all species).

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
monitoring and mitigation measures,
NMEFS finds that the total marine
mammal take from WETA'’s
construction activities will have a
negligible impact on the affected marine
mammal species or stocks.

Small Numbers

As noted above, only small numbers
of incidental take may be authorized
under Section 101(a)(5)(D) of the MMPA
for specified activities other than
military readiness activities. The MMPA
does not define small numbers and so,
in practice, where estimated numbers
are available, NMFS compares the
number of individuals taken to the most
appropriate estimation of abundance of
the relevant species or stock in our
determination of whether an
authorization is limited to small
numbers of marine mammals.
Additionally, other qualitative factors
may be considered in the analysis, such
as the temporal or spatial scale of the
activities.

Table 9 details the number of
instances that animals could be exposed
to received noise levels that could cause
Level A and Level B behavioral
harassment for the proposed work at the
project site relative to the total stock
abundance. The numbers of animals
authorized to be taken for all species
would be considered small relative to
the relevant stocks or populations even
if each estimated instance of take
occurred to a new individual—an
extremely unlikely scenario. The total
percent of the population (if each
instance was a separate individual) for
which take is requested is
approximately 1.56 percent for harbor
seals, approximately 11 percent for
bottlenose dolphins, and less than 1
percent for all other species (Table 9).
For pinnipeds, especially harbor seals
occurring in the vicinity of the project
area, there will almost certainly be some
overlap in individuals present day-to-
day, and the number of individuals
taken is expected to be notably lower.

Based on the analysis contained
herein of the proposed activity
(including the proposed mitigation and
monitoring measures) and the
anticipated take of marine mammals,
NMFS preliminarily finds that small
numbers of marine mammals will be
taken relative to the population size of
the affected species or stocks.

TABLE 9—ESTIMATED NUMBERS AND PERCENTAGE OF STOCK THAT TAKEN

Authorized Authorized Stock(s)
Species Level B Level A abundance P?gﬁgln;?ggkm

takes takes estimate '
Harbor Seal (Phoca vitulina) California Stock .............ccccccviveniiiiininnieennens 467 18 30,968 1.56
California sea lion (Zalophus californianus) U.S. StOCK .........cccceevvrieniinieenncns 149 0 296,750 0.05
Northern elephant seal (Mirounga angustirostris) California breeding stock .. 18 0 179,000 0.010
Northern fur seal (Callorhinus ursinus) California Stock ............c.cccoeeeniencenns 10 0 14,050 0.071
Harbor Porpoise (Phocoena phocoena) San Francisco-Russian River Stock 10 0 9,886 0.101
Gray whale (Eschrichtius robustus) Eastern North Pacific stock .................... 2 0 20,990 0.009
Bottlenose dolphin (Tursiops truncatus) California coastal stock ................... 52 0 453 11.479

1 All stock abundance estimates presented here are from the 2015 Pacific Stock Assessment Report.

Unmitigable Adverse Impact Analysis
and Determination

There are no relevant subsistence uses
of the affected marine mammal stocks or
species implicated by this action.
Therefore, NMFS has determined that
the total taking of affected species or
stocks would not have an unmitigable
adverse impact on the availability of
such species or stocks for taking for
subsistence purposes.

Endangered Species Act (ESA)

Section 7(a)(2) of the Endangered
Species Act of 1973 (ESA: 16 U.S.C.
1531 et seq.) requires that each Federal
agency insure that any action it

authorizes, funds, or carries out is not
likely to jeopardize the continued
existence of any endangered or
threatened species or result in the
destruction or adverse modification of
designated critical habitat. To ensure
ESA compliance for the issuance of
IHAs, NMFS consults internally, in this
case with the West Coast regional
Protected Resources Division Office,
whenever we propose to authorize take
for endangered or threatened species.
No incidental take of ESA-listed
marine mammal species is authorized or
expected to result from these activities.
Therefore, NMFS has determined that

formal consultation under section 7 of
the ESA is not required for this action.

Authorization

NMFS has issued an IHA to WETA for
the potential harassment of small
numbers of seven species of marine
mammals incidental to the Central Bay
Operations and Maintenance Facility
Project in Alameda, CA, provided the
previously mentioned mitigation,

monitoring, and reporting.
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Dated: August 24, 2017.
Donna Wieting,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2017-18349 Filed 8-25-17; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XF540

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to the Biorka
Island Dock Replacement Project

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; proposed incidental
harassment authorization; request for
comments.

SUMMARY: NMFS has received a request
from the Federal Aviation
Administration (FAA) for authorization
to take marine mammals incidental to
construction activities as part of its

Biorka Island Dock Replacement Project.

Pursuant to the Marine Mammal
Protection Act (MMPA), NMFS is
requesting public comment on its
proposal to issue an incidental
harassment authorization (IHA) to the
FAA to incidentally take marine
mammals, by Level A and Level B
harassment, during the specified
activity. NMFS will consider public
comments prior to making any final
decision on the issuance of the
requested MMPA authorizations and
agency responses will be summarized in
the final notice of our decision.
DATES: Comments and information must
be received no later than September 29,
2017.
ADDRESSES: Comments on this proposal
should be addressed to Jolie Harrison,
Chief, Permits and Conservation
Division, Office of Protected Resources,
National Marine Fisheries Service.
Physical comments should be sent to
1315 East-West Highway, Silver Spring,
MD 20910, and electronic comments
should be sent to ITP.mccue@noaa.gov.
Instructions: NMFS is not responsible
for comments sent by any other method,
to any other address or individual, or
received after the end of the comment
period. Comments received
electronically, including all
attachments, must not exceed a 25-
megabyte file size. Attachments to
electronic comments will be accepted in
Microsoft Word or Excel or Adobe PDF

file formats only. All comments
received are a part of the public record
and will generally be posted online at
www.nmfs.noaa.gov/pr/permits/
incidental/construction.html without
change. All personal identifying
information (e.g., name, address)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information.

FOR FURTHER INFORMATION CONTACT:
Laura McCue, Office of Protected
Resources, NMFS, (301) 427—-8401.
Electronic copies of the applications
and supporting documents, as well as a
list of the references cited in this
document, may be obtained online at:
www.nmfs.noaa.gov/pr/permits/
incidental/construction.htm. In case of
problems accessing these documents,
please call the contact listed above.

SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce (as delegated
to NMFS) to allow, upon request, the
incidental, but not intentional, taking of
small numbers of marine mammals by
U.S. citizens who engage in a specified
activity (other than commercial fishing)
within a specified geographical region if
certain findings are made and either
regulations are issued or, if the taking is
limited to harassment, a notice of a
proposed authorization is provided to
the public for review.

An Incidental Take Authorization
(ITA) shall be granted if NMFS finds
that the taking will have a negligible
impact on the species or stock(s), will
not have an unmitigable adverse impact
on the availability of the species or
stock(s) for subsistence uses (where
relevant), and if the permissible
methods of taking and requirements
pertaining to the mitigation, monitoring
and reporting of such takings are set
forth.

NMFS has defined “negligible
impact” in 50 CFR 216.103 as an impact
resulting from the specified activity that
cannot be reasonably expected to, and is
not reasonably likely to, adversely affect
the species or stock through effects on
annual rates of recruitment or survival.

The MMPA states that the term ““take”
means to harass, hunt, capture, kill or
attempt to harass, hunt, capture, or kill
any marine mammal.

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine

mammal or marine mammal stock in the
wild (Level A harassment); or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering (Level B
harassment).

National Environmental Policy Act

To comply with the National
Environmental Policy Act (NEPA) of
1969 (NEPA; 42 U.S.C. 4321 et seq.) and
NOAA Administrative Order (NAO)
216—6A, NMFS must review our
proposed action (i.e., the issuance of an
incidental harassment authorization)
with respect to environmental
consequences on the human
environment.

This action is consistent with
categories of activities identified in CE
B4 of the Companion Manual for NOAA
Administrative Order 216—6A, which do
not individually or cumulatively have
the potential for significant impacts on
the quality of the human environment
and for which we have not identified
any extraordinary circumstances that
would preclude this categorical
exclusion. Accordingly, NMFS has
preliminarily determined that the
issuance of the proposed IHA qualifies
to be categorically excluded from
further NEPA review.

We will review all comments
submitted in response to this notice
prior to concluding our NEPA process
or making a final decision on the IHA
request.

Summary of Request

On March 31, 2017, NMFS received a
request from the FAA for an IHA to take
marine mammals incidental to pile
driving and removal and down the hole
(DTH) drilling in association with the
Biorka Island Dock Replacement Project
(Project) in Symonds Bay, Alaska. The
FAA’s request is for take of five species
by Level A and Level B harassment.
Neither the FAA nor NMFS expect
mortality to result from this activity
and, therefore, an IHA is appropriate.

In-water work associated with the in-
water construction is expected to be
completed within 70 days. This
proposed IHA is for the 2018
construction window (May 1, 2018
through September 30, 2018). This IHA
would be valid from May 1, 2018,
through April 30, 2019.

Description of the Specified Activity
Overview

The FAA is constructing a
replacement dock on Biorka Island in


http://www.nmfs.noaa.gov/pr/permits/incidental/construction.html
http://www.nmfs.noaa.gov/pr/permits/incidental/construction.html
http://www.nmfs.noaa.gov/pr/permits/incidental/construction.htm
http://www.nmfs.noaa.gov/pr/permits/incidental/construction.htm
mailto:ITP.mccue@noaa.gov
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Symonds Bay near Sitka, Alaska. The
purpose of the Project is to improve and
maintain the sole point of access to
Biorka Island and the navigational and
weather facilities located on the Island.
The existing dock is deteriorated and
has reached the end of its useful life.
Regular and repetitive heavy surging
seas, along with constant use have
destroyed the face of the existing
floating marine dock, and have broken
cleats making it difficult to tie a vessel
to the existing dock. In its present
condition, small vessels cannot use the
dock to provide supplies to facilities on
the Island. The existing barge landing
area is reinforced seasonally by adding
fill to the landing at the shoreline,
which is periodically washed away by
storms and wave action. The Project
would reconstruct the deteriorated
existing dock and construct an
improved barge landing area.

Dates and Duration

The total Project is expected to
require a maximum of 70 days of in-
water construction activities. In-water
activities are limited to occurring
between May 1 and September 30 of any
year to minimize impacts to special-
status and commercially and
biologically important fish species. This
proposed authorization would be
effective from May 1, 2018 through
April 30, 2019.

Specific Geographic Region

The Project is located approximately
15 miles (24 kilometers (km)) southwest
of Sitka on the northern shore of Biorka
Island on land owned by the FAA (see
Figure 1-1 of the FAA’s application).
Biorka Island is the most westerly and
largest of the Necker Island group on the
west coast of Baranof Island.

Symonds Bay is approximately 0.4
miles wide (east to west direction).
Water depths are less than 66 feet (ft)
within 1,300 ft of the dock (see Figure
1-2 of the FAA’s application). The outer
dolphin (see Figure 1-4 of the
application) would be located in about
20 ft of water at mean high water. This
is the deepest water depth for all piles
and, as a precautionary measure, was
used as the water depth input for
acoustic modeling described later in this
document.

On shore at the Project site, bedrock
is exposed in many places. The
overburden varies from zero to about 15
ft deep and consists of highly fractured
weathered bedrock and includes seams
of very soft rock or soil. Due to the
fractures and seams, it is possible to
drive piles into this top layer “Category
1 intensely fractured bedrock.” Beneath
the top layer, the rock becomes more

intact “Category II intensely to
moderately fractured bedrock.” The
seabed composition is important in this
Project because it determines the pile-
driving methods needed to achieve the
required pile penetration.

Detailed Description of Activities

The Project consists of removing the
existing dock and associated
infrastructure and constructing a new,
modern structure to provide continued
safe access to Biorka Island facilities.
The existing dock is a T-shaped, pile-
supported structure consisting of a 170-
ft long by 16-ft wide approach trestle
with a 51-ft wide by 35-ft long end
section. The existing infrastructure also
includes a 30-ft by 32-ft floating dock
that is accessed by a 5-ft wide by 50-ft
long steel gangway, a small 10-ft by 10-
ft pre-fabricated building, and an
electric hydraulic pedestal crane.

A total of 46 existing piles would be
removed (Table 1). The steel and timber
piles would be pulled out of the
substrate directly with a crane and sling,
by using a vibratory hammer, or with a
clamshell bucket. The three concrete
piles that are located above the high tide
were cast in place. The concrete piles
are set in bedrock and will be removed
at low tide using standard excavation
equipment. Therefore, removal of these
piles will not produce underwater
noise. The construction contractor
would determine the exact method for
concrete pile removal.

The existing deck and other
associated infrastructure would also be
disassembled and removed. The existing
4-ton pedestal crane would be salvaged
for relocation on the new dock. As
necessary, portions of the existing
rubble mound/breakwater would be
removed to provide enough clearance
for construction and then replaced once
the dock has been constructed.

TABLE 1—EXISTING PILES TO BE

REMOVED

: . Size

Pile type Quantity (in)
Concrete .....ccceeveenee 3 24
Steel .o 14 8
8 10
14 12.75
Timber ...ccoooeeiiiiens 7 14 (1)

Total ..ccevvveeene 46

1tapering to 8.

Facilities for the new dock consist of
three main structures: A barge landing
platform, a dock/trestle, and two
dolphin fenders located near the dock
outer corners (Figure 1-4 of the FAA’s
application). For these structures,

temporary piles would be installed to
form a scaffold system (i.e., a template)
that permits the permanent piles to be
aligned and controlled. With the
exception of the temporary piles, which
are driven exclusively by vibratory pile
driving, the installation of all permanent
piles requires a combination of pile
driving methods.

Construction of the new dock would
begin with the erection of a temporary
template. The construction contractor
would determine the specific type and
size of template piles based on site
conditions and availability of materials.
The template piles would be driven into
the overburden by vibratory hammer
and removed after the permanent piles
are installed. Table 2 shows the
anticipated number of template piles for
the Project.

The new trestle approach would be
up to 25-ft wide. An 80-ft aluminum
gangway connecting to a 15-ft wide by
32-ft long small craft berthing float
would also be constructed (see Figure
1-4 of the FAA’s application). The face
of the dock would be approximately 54-
ft long and 35-ft wide. Similar to the
trestle, steel pipe pilings would support
a precast concrete deck. Two berthing
dolphin fenders would be installed, one
at each end section of the new dock.
These dolphins each consist of one 30-
in diameter plumb pile and two 18-in
diameter batter piles. Some piles would
require internal tension anchors for
increased support. A wave barrier,
consisting of Z-sheet piles in between
steel H piles, would be installed at the
face of the dock. Pile counts, sizes, and
other details are shown in Table 2.

All permanent pipe piles would be
installed using a combination of
vibratory and impact hammering
methods to drive the pile into the
overburden. Pipe piles would then be
drilled and socketed into the underlying
bedrock using DTH hammering/drilling
techniques. DTH equipment breaks up
the rock below the pile while
simultaneously installing the pile
through rock formation. The pile is then
set/confirmed with a few strikes of an
impact hammer. Sheet piles would be
driven into the overburden and set into
the top layer of bedrock using a
combination of vibratory and impact
hammering.

Certain piles would require internal
tension anchors. Up to eight of the dock
piles and all six piles for the dolphins
would require these internal tension
anchors. Each pile with a tension
anchor would first be drilled, socketed
into bedrock, and proof driven with an
impact hammer as described above for
permanent piles. Then a separate
smaller drill would be used to complete
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an approximately 5-in diameter hole
extending about 30- to 40-ft into
bedrock below the tip of the pile. A steel
bar would be grouted into this hole.
Once the grout sets, a jack would be
applied to the top of the bar and the
tensioned rod would be locked off to
plates at the top of the pile.

The wave barrier consisting of steel H
piles with Z sheets in between is located
at the face of the dock. The H piles and
Z sheets would be initially driven
through overlying sediment with a

vibratory hammer, and set into the
bedrock with an impact hammer. The
wave barrier sheet piling would be
driven either singly or in preassembled
pairs.

The current barge landing is located
northwest of the existing dock and is
comprised of gravel and cobbles with no
formal structure. The uplands area on
the west end of the trestle would be
slightly graded into the existing
terrestrial approach. The existing barge
landing would be upgraded to a 30-ft by

90-ft precast concrete plank landing
placed over fill, with a perimeter
constructed of concrete, sheet piles, and
18-in steel piles (see Table 2). Similar to
the wave barrier, the sequence for
installing the permanent barge ramp
pipe piles would begin with
advancement through overlying
sediment with a vibratory hammer,
followed by use of an impact hammer to
drive the piles into bedrock.

TABLE 2—TEMPORARY AND PERMANENT PILE DETAILS

Component Stage Type Quantity Size
DOCK 12 L.t Template 3 Steel H or pipe ....ccovvveciniieienes 60 | 12 in.
Permanent Steel PIPe ..ovviiiieee e 43 | 18 in.
Wave Barfier .......cccocevvciiiiiiieen. Permanent Sheet ..o 32 | NZ 26.
Permanent Steel H oo 16 | W40 x 199.
Dolphin Fenders4 ........ccccoceiiiieeens Template 3 Steel H or pipe ....cocoeeveeiiieiiieees 41 12in.
Permanent Steel PIPe ..evviieiiee e 4 118in.
Permanent Steel PIPE .vevieeiiieiieee e 21 30in.
Barge Landing ......c.cccoceeviirieennenne. Template 3 Steel H or pipe ....cccovvviviiieiiiiiees 20 [ 12in.
Permanent Steel PIPE .oovecirece e 35| 18in.
Permanent Sheet .o 34 | NZ 26.
Total oo TemMPIAtE 3 ..o | e 84
Permanent ... | 166

1Includes piles for the approach, end section, platform, and floating dock.

2Number of piles for dock is based on 25-ft approach trestle width.

3Noise from installation and removal of the template piles is considered in the analysis, therefore template pile count equates to two times 84
or 168 but the actual number of piles to be installed is 84. Template piles were assumed to be 12-in. diameter for modeling.

4 For two dolphin fender systems.

Vibratory hammers are commonly
used in steel pile driving or removal
where sediments allow. Generally, the
pile is placed into position using a
choker and crane, and then vibrated
between 1,200 and 2,400 vibrations per
minute. The vibrations liquefy the
sediment surrounding the pile allowing
it to penetrate to the required seating
depth, or to be removed.

Impact hammers are used to install
plastic/steel core, wood, concrete, or
steel piles. An impact hammer is a steel
device that works like a piston. The pile
is first moved into position and set in
the proper location using a choker cable
or vibratory hammer. The impact
hammer is held in place by a guide

(lead) that aligns the hammer with the
pile. A heavy piston moves up and
down, striking the top of the pile and
driving it into the substrate. Once the
pile is set in place, pile installation with
an impact hammer can take less than 15
minutes under good substrate
conditions. However, under poor
conditions, such as glacial till and
bedrock or exceptionally loose material,
piles can take longer to set.

The DTH drill/hammer acts on a shoe
at the bottom of the pile and uses a
pulsing mechanism to break up rock
below the pile while simultaneously
installing the pile through the rock
formation. Rotating bit wings extend
below the pile and remove the broken

rock fragments as the pile advances. The
pulsing sounds produced by the DTH
hydro-hammer method reduces sound
attenuation because the noise is
primarily contained within the steel pile
and below ground rather than impact
hammer driving methods which occur
at the top of the pile (R&M 2016).
Therefore, the pulsing sounds produced
by this method are considered less
harmful than those produced by impact
hammer driving. Table 3 provides a
summary of the six methods of
construction (‘‘scenarios’’) used in the
modeling of the zone of influence (ZOI)s
for the Biorka Project.

TABLE 3—PILE DRIVING MODELING SCENARIOS FOR THE BIORKA PROJECT

Vibratory DTH Impact
Piles Shift
Scenario Description installed | Hours Total Hours Total Hours Total (hr)
per day per hours per ours per strikes
pile per day pile per day pile per day
S1 Removal of existing piles and installation/removal 21 0.33 6.93 NA1 NA 6.93
of temporary piles.
S2 .. Installation of 18-inch pipe piles (dock and dolphin) (<15 I 0.99 2 6 0.17 15 7.49
S3 .. Installation of 18-inch pipe piles (barge landing) ..... 4| 1.32 NA 0.33 2720 2.65
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TABLE 3—PILE DRIVING MODELING SCENARIOS FOR THE BIORKA PROJECT—Continued
Vibratory DTH Impact
Piles Shift
Scenario Description installed | Hours Total Hours Total Hours Total (hr)
per day per hours per ours per strikes
pile per day pile per day pile per day
S4 ... Installation of 30-inch pipe piles (dolphins) ............. 2| e 0.66 2 4 0.17 10 4.99
S5 . Installation of H piles (dock wave barrier) ............... 8 | e 2.64 NA 0.33 5440 5.31
S6 .......... Installation of sheet piles (dock wave barrier and 12| e 3.96 NA 0.25 6120 6.96
barge landing).

1TNA indicates when a pile driving method was not required in a given scenario.

Proposed mitigation, monitoring, and
reporting measures are described in
detail later in this document (please see
Proposed Mitigation and Proposed
Monitoring and Reporting).

Description of Marine Mammals in the
Area of the Specified Activity

There are five marine mammal
species that may likely transit through
the waters nearby the Project area, and
are expected to potentially be taken by
the specified activity. These include the
Steller sea lion (Eumetopias jubatus),
harbor seal (Phoca vitulina), harbor
porpoise (Phocoena phocoena), killer
whale (Orcinus orca), and humpback
whale (Megaptera noviaeangliae).
Multiple additional marine mammal
species may occasionally enter Sitka
sound but would not be expected to
occur in shallow nearshore waters of the
action area.

Sections 3 and 4 of the FAA’s
application summarize available
information regarding status and trends,
distribution and habitat preferences,
and behavior and life history, of the
potentially affected species. Additional
information regarding population trends
and threats may be found in NMFS’s
Stock Assessment Reports (SAR;
www.nmfs.noaa.gov/pr/sars/) and more
general information about these species
(e.g., physical and behavioral
descriptions) may be found on NMFS’s
Web site (www.nmfs.noaa.gov/pr/
species/mammals/).

Table 4 lists all species with expected
potential for occurrence in Symonds
Bay and Sitka Sound and summarizes
information related to the population or
stock, including potential biological
removal (PBR), where known. For
taxonomy, we follow Committee on
Taxonomy (2016). PBR is defined by the
MMPA as the maximum number of
animals, not including natural
mortalities, that may be removed from a
marine mammal stock while allowing
that stock to reach or maintain its
optimum sustainable population (as
described in NMFS’s SARs). While no
mortality is anticipated or authorized
here, PBR and annual serious injury and
mortality are included here as gross
indicators of the status of the species
and other threats.

Species that could potentially occur
in the proposed survey areas, but are not
expected to have reasonable potential to
be harassed by in-water construction,
are described briefly but omitted from
further analysis. These include
extralimital species, which are species
that do not normally occur in a given
area but for which there are one or more
occurrence records that are considered
beyond the normal range of the species.
Gray whales are observed in and outside
of Sitka Sound during their northward
spring migration; however, they occur
generally north and west of the Project
area in outer shelf waters of Sitka Sound
near Kruzof Island during the
construction window. Dall’s porpoise
are observed in mid- to outer-shelf

coastal waters of Sitka Sound ranging to
the Gulf of Alaska and are not expected
to occur in the Project area during the
construction window. Pacific white-
sided dolphins occur in the outer-shelf
slope in the Gulf of Alaska, which is
outside of the Project area. During the
construction window, they are
considered rare in Sitka Sound. Sperm
whales generally occur in deeper waters
in the Gulf of Alaska, which is outside
of the Project area. We do not anticipate
gray whales, Dall’s porpoise, Pacific
white-sided dolphins, or sperm whales
to be affected by Project activities;
therefore, we do not discuss these
species further. For status of species, we
provide information regarding U.S.
regulatory status under the MMPA and
Endangered Species Act (ESA).

Marine mammal abundance estimates
presented in this document represent
the total number of individuals that
make up a given stock or the total
number estimated within a particular
study area. NMFS’s stock abundance
estimates for most species represent the
total estimate of individuals within the
geographic area, if known, that
comprises that stock. For some species,
this geographic area may extend beyond
U.S. waters. All managed stocks in this
region are assessed in NMFS’s U.S.
Pacific SARs (Muto et al., 2017). All
values presented in Table 4 are the most
recent available at the time of
publication and are available in the
2016 SARs (Muto et al., 2017).

TABLE 4—MARINE MAMMALS POTENTIALLY PRESENT IN THE VICINITY OF BIORKA ISLAND

Species Stock

ESA/MMPA Stock abundance
N (CV, Nmin,
s‘?}t:ttg S{c most recent
(Y/N)g1 abundance
survey) 2

Relative occurrence
in Symonds Bay
and Sitka Sound;

season of occurrence

Annual

PBR?® M/S| 4

Order Cetartiodactyla—Cetacea—Superfamily

Odontoceti (toothed whales, dolphins, and porpoises)

Family Phocoenidae (porpoises)

Harbor porpoise
(Phocoena phocoena).

Southeast Alaska ....

=Y 11,146 (0.242; n/a;

1997).

Undet. 34 | Common.
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http://www.nmfs.noaa.gov/pr/species/mammals/
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TABLE 4—MARINE MAMMALS POTENTIALLY PRESENT IN THE VICINITY OF BIORKA ISLAND—Continued

ESA/MMPA Stoc(:lé\ellbnn(‘iame Relative occurrence
: status; i Annual in Symonds Bay
Species Stock strategic r:gj;é:%%’: PBR?3 M/SI4 and Sitka Sound;
(Y/N)1 survey)? season of occurrence

Order Cetartiodactyla—Cetacea—Superfamily Odontoceti (toothed whales, dolphins, and porpoises)

Family Delphinidae (dolphins)

Killer whale (Orcinus Eastern North Pacific - N 587 (n/a; 587; 2012) ..... 0 0 | Infrequent.
orca). Gulf of Alaska, Aleu-
tian Island, and Ber-
ing Sea Transient.
West Coast Transient ... | -; N 243 (n/a; 243; 2009) ..... 2.4 0
Order Cetartiodactyla—Cetacea—Superfamily Mysticeti (baleen whales)
Family Balaenopteridae
Humpback whale 5 Central North Pacific 5 Y 10,103 (0.300; 7,890; 83 24 | Likely.
(Megaptera stock. 2006).
novaeangliae).
Order Carnivora—Superfamily Pinnipedia
Family Otariidae (eared seals and sea lions)
Steller sea lion Western .........ccceeevveenee.. E; Y 49,497 (n/a; 49,497; 297 236 | Common.
(Eumetopias jubatus). 2014).
Eastern ......cccoovnieeinnne - N 60,131 (n/a; 36,551; 1,645 108
2013).
Family Phocidae (earless seals)
Harbor seal (Phoca Sitka/Chatham .............. - N 14,855 (n/a; 13,212; 155 77 | Common.
vitulina). 2011).

1 Endangered Species Act (ESA) status: Yes (Y), No (N), Endangered (E), Threatened (T)/Marine Mammal Protection Act (MMPA) status: De-
pleted (D). A dash (-) indicates that the species is not listed under the ESA or designated as depleted under the MMPA. Under the MMPA, a
strategic stock is one for which the level of direct human-caused mortality exceeds PBR (see footnote 3) or which is determined to be declining
and likely to be listed under the ESA within the foreseeable future. Any species or stock listed under the ESA is automatically designated under
the MMPA as depleted and as a strategic stock.

2CV is coefficient of variation; N, is the minimum estimate of stock abundance. In some cases, CV is not applicable. For certain stocks,
abundance estimates are actual counts of animals and there is no associated CV. The most recent abundance survey that is reflected in the

abundance estimate is presented; there may be more recent surveys that have not yet been incorporated into the estimate.

3 Potential biological removal, defined by the MMPA as the maximum number of animals, not including natural mortalities, that may be re-
moved from a marine mammal stock while allowing that stock to reach or maintain its optimum sustainable population size (OSP).

4These values, found in NMFS’s SARs, represent annual levels of human-caused mortality plus serious injury from all sources combined (e.g.,
commercial fisheries, ship strike). Annual M/SI often cannot be determined precisely and is in some cases presented as a minimum value or
range. A CV associated with estimated mortality due to commercial fisheries is presented in some cases.

5The humpback whales considered under the MMPA to be part of this stock could be from any of two different DPSs. In Alaska, it would be

expected to primarily be whales from the Hawaii DPS but could also be whales from Mexico DPS.

Below, for those species that are likely
to be taken by the activities described,
we offer a brief introduction to the
species and relevant stock. We also
provide information regarding
population trends and threats, and
describe any information regarding local
occurrence.

In Southeast Alaska, marine mammal
distributions and seasonal increases in
their abundance are strongly influenced
by seasonal pre-spawning and spawning
aggregations of forage fish, particularly
Pacific herring (Clupea pallasii),
eulachon (Thaleichthys pacificus) and
Pacific salmon (Onchorynchus spp.)
(Marston et al., 2002, Sigler et al., 2004,
Womble et al., 2005; USACE 2013). All
five species of salmon are found in Sitka

Sound and are preyed upon by Steller
sea lions, harbor seals, and killer
whales. However, there are no salmon
spawning streams in the vicinity of the
Project or presence of eulachon or
herring during the construction time
period that would tend to aggregate
foraging marine mammals.

Herring are the keystone species in
Southeast Alaska, especially Sitka
Sound, serving as a vital link between
lower trophic levels, including
crustaceans and small fish, and higher
trophic levels (NMFS 2014a). Foraging
studies of Steller sea lions suggest that
during their non-breeding season, they
forage on seasonally densely aggregated
prey (Sinclair and Zepplin 2002). In
southeast Alaska, Pacific herring

typically spawn from March to May and
attract large numbers of predators
(Marston et al., 2002, Womble 2003).
The relationship between humpback
whales and Steller sea lions and these
ephemeral fish runs is so strong in Sitka
Sound that the seasonal abundance and
distribution of marine mammals reflects
the distribution of pre-spawning and
spawning herring, and overwintering
aggregations of adult herring in Sitka
Sound. The largest aggregations of
several species of marine mammals in
the Action Area target Pacific herring
during spring and again in late fall
through the winter. Pacific herring are
largely absent from Sitka Sound and the
Action Area from May, following
spawning season, until at least October,
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prior to adult overwintering in Sitka
Sound (NMFS 2014a).

Steller Sea Lion

Steller sea lions are divided in to two
distinct population segments (DPSs):
The western DPS (wDPS) and the
eastern DPS (eDPS). The wDPS is listed
as endangered under the ESA. The
wDPS breeds on rookeries located west
of 144° W. in Alaska and Russia,
whereas the eDPS breeds on rookeries in
southeast Alaska through California.
The majority of Steller sea lions are part
of the non-listed eDPS. The best
available information indicates the
eDPS has increased at a rate of 4.18
percent per year between 1979 and 2010
(Allen and Angliss 2014). Steller sea
lions range from the North Pacific Rim
from northern Japan to California, with
centers of abundance located in the Gulf
of Alaska and Aleutian Islands. Large
numbers of individuals disperse widely
outside of the breeding season (late May
to early July), thus potentially
intermixing with animals from other
areas to access seasonally important
prey resources (Allen and Angliss 2014).
The distinction between western and
eastern DPS individuals cannot be
confirmed unless an animal has been
marked, and since guidance on how to
otherwise distinguish between the two
DPSs is not available, for this IHA it is
assumed that 50 percent of the Steller
sea lions observed in the Project area are
from each DPS.

Critical habitat for Steller sea lions
includes designated haulouts within the
range of the eDPS, and all marine waters
within 20 nautical miles of rookeries
and haulouts within the breeding range
of the wDPS and within three special
aquatic foraging areas in Alaska (NMFS
1993). In identifying aquatic habitats as
part of critical habitat, NMFS
specifically highlighted several
components of such habitats: Nearshore
waters around rookeries and haulouts;
traditional rafting sites; food resources;
and foraging habitats. Adequate food
resources are an essential feature of the
Steller sea lion’s aquatic habitat (NMFS
1993). The closest haulout/rookery to
the Project area that has been designated
as a Steller sea lion critical habitat is
listed as ““Biorka Island” in the critical
habitat descriptions. However, the
haulout is actually on Kaiuchali Island,
a three-acre rocky islet located slightly
less than one mile southwest of Biorka
Island, outside of the ZOI for this
project.

This species occurs in coastal and
nearshore habitats of Sitka Sound, and
forage on herring and salmon
throughout the Sound. Both DPSs occur
in the Project area on a year-round basis.

Kaiuchali Island is used as a sea lion
rookery in spring-summer and as a
haulout during the non-breeding
seasons (Fritz et al. 2016). Based on
results of recent aerial surveys, there has
been an increase of sea lions that use
Kaiuchali Island during both the
breeding and non-breeding seasons. In
June 2013, Fritz et al., (2016)
documented 22 individuals, none of
which were pups. In June 2015, the
same study recorded 77 Steller sea
lions, including one pup. This limited
information shows an increase in the
numbers of animals at this location and
indicates that the site has become a
recently-established eDPS rookery.

The breeding season for Steller sea
lions does not overlap with proposed
summer construction activity at the
Project site, and the location of the
rookery at Kaiuchali Island is outside
the Project area, opposite Biorka Island.
The late fall and overwintering
aggregation of adult herring results in
hundreds of animals using Kaiuchali
Island as a haulout during this period;
however, the construction period for the
proposed Project would not overlap
with the overwintering aggregations of
sea lions. Steller sea lions are present in
Sitka Sound in very low numbers over
the summer months when construction
is planned, during the interval between
herring spawning and the return of
adult herring to Sitka Sound. Prey
availability for Steller sea lions in Sitka
Sound is limited during this period as
compared to other seasons, and they are
generally only observed by the whale
watch industry as individuals or in
small groups of three to five animals.
During this period, sea lions tend to
forage in the vicinity of recreational and
commercial fishing vessels, or scavenge
in very shallow waters near the Sitka
town docks when the vessels return
from fishing.

Harbor Seal

Harbor seals inhabit coastal and
estuarine waters off Alaska. Harbor seals
in Southeast Alaska are considered non-
migratory with local movements
attributed to factors such as prey
availability, weather, and reproduction.
In 2010, NMFS identified 12 stocks of
harbor seals in Alaska based on genetic
structure (Allen and Angliss 2015). The
Sitka/Chatham (S/C) stock is genetically
distinct and believed to be year-round
residents of the region. Although
generally solitary in the water, harbor
seals congregate at haulouts to rest,
socialize, breed, and molt. Habitats used
as haul-out sites include tidal rocks,
bayflats, sandbars, and sandy beaches
(Zeiner et al., 1990).

Harbor seals are opportunistic feeders
that forage on fish and invertebrates and
often adjust their distribution to take
advantage of locally and seasonally
abundant prey. Aggregations of adult
herring during spring pre-spawning and
spawning runs, and again from October
throughout the winter, are a very
important seasonal prey species for
harbor seals in Sitka Sound. The
minimum count of harbor seals within
Sitka Sound during the 2011 aerial
survey was approximately 900
individuals occupying 25 haulout
locations (unpublished data from MML
dataset). The largest count of seals in
Sitka Sound (n = 745) during the 2011
survey occurred at several adjacent
rocky outcroppings and islands (Vitskari
Rocks, Vitskari Island and Low Island)
located approximately 15 miles (24 km)
north of the Project site in northcentral
Sitka Sound inside Kruzof Island. This
is outside of the Project Area. Prey
species moving into Sitka Sound from
the Gulf of Alaska move past these
islands so pinnipeds aggregate at these
rocks to forage. There are six haul-out
locations identified in the extreme
southern portion of the Sitka Sound,
and potentially in the Project Area,
including rocky outcroppings near
Biorka Island, where seals have been
observed in low numbers. Prey
resources inside Symonds Bay are
limited, particularly when compared to
the northern coastal areas of Sitka
Sound. While individual seals may
occur in Symonds Bay, it is unlikely
that seals would be attracted to
Symonds Bay to forage. While their
occurrence in the Action Area is
possible, it is infrequent to uncommon
and only small numbers of
approximately five animals per day are
expected to potentially be in the Project
area during the construction window.

Harbor Porpoise

In the Pacific, harbor porpoise are
found in coastal and inland waters from
Point Conception, California to Alaska
and across to Kamchatka and Japan
(Gaskin 1984). Harbor porpoise appear
to have more restricted movements
along the western coast of the
continental U.S. than along the eastern
coast. In the Gulf of Alaska and
Southeast Alaska they are observed
most frequently in waters less than 350
ft (107 m) deep (Dahlheim et al., 2009).
There are three harbor porpoise stocks
in Alaska: The Bering Sea Stock; the
Southeast Alaska Stock; and the Gulf of
Alaska Stock (Angliss and Allen 2015).
Only the Southeast Alaska stock occurs
in the Project area. The mean group size
of harbor porpoise in Southeast Alaska



Federal Register/Vol. 82, No. 167/ Wednesday, August

30, 2017 /Notices 41235

is estimated at two to three individuals
(Dahlheim et al., 2009).

This species can be found in Sitka
Sound throughout the year but
individuals are infrequently observed
during the summer months by the whale
watching industry. Harbor porpoise are
infrequently observed in nearshore Sitka
Sound areas in summer by hikers on the
coastal trails that parallel the coastline
near Sitka. At times throughout the year,
they likely forage exclusively on herring
and may be more abundant when
herring are present. During surveys for
seabirds, marine mammals and forage
fish conducted in Sitka Sound during
July 2000, relatively few marine
mammals were observed during this
period. However, one harbor porpoise
was observed in coastal/shelf waters of
northeast Sitka Sound (Piatt and Dragoo
2005).

Killer Whale

Killer whales are found throughout
the North Pacific. Along the west coast
of North America, killer whales occur
along the entire Alaskan coast, in British
Columbia and Washington inland
waterways, and along the outer coasts of
Washington, Oregon, and California
(Allen and Angliss 2014). Seasonal and
year-round occurrence has been
documented for killer whales
throughout Alaska and in the intra-
coastal waterways of British Columbia
and Washington State.

Killer whales that are observed in
Southeast Alaska could belong to one of
three different stocks: Eastern North
Pacific Northern Resident Stock
(Northern residents); Gulf of Alaska,
Aleutian Islands, and Bering Sea
Transient Stock (Gulf of Alaska
transients); or West Coast Transient
Stock. The Gulf of Alaska Transient
Stock occupies a range that includes
southeastern Alaska. Resident killer
whales do not occur in Sitka Sound.
However, transient killer whales from
either the Gulf of Alaska transient group
or West Coast Transient Stock have been
observed in the sound. These whales are
observed infrequently during summer
months with five to six sightings noted
throughout the summer by the whale-
watching industry. Dahlheim et al.
(2009) found that transient killer whale
mean group size ranged from four to six
individuals in Southeast Alaska.
Generally, transient killer whales follow
movements of, and prey on, Steller sea
lions and harbor seals. Killer whales
have been observed in the waters
outside of Sitka Sound near the
haulouts at Kaiuchali Island and outside
of Kruzof Island when sea lions are
present. This behavioral distribution is
characteristic of killer whales and

consistent with killer whale sightings
around other Steller sea lion haul-out
locations in southeast Alaska (Dahlheim
et al., 2009). Given the low numbers of
Steller sea lions in Sitka Sound during
summer, it is consistent that transient
killer whales would be considered
infrequent to uncommon in the Project
area during these months.

Humpback Whale

Humpback whales were listed as
endangered under the ESA in 1970. As
a result of the ESA listing, the central
North Pacific Stock of humpback whale
was also designated as depleted under
the MMPA. The humpback whale is also
considered a strategic stock under the
MMPA. NMFS proposed a revised
species-wide listing of the humpback
whale in 2015 and a revision to the
status of humpback whale DPSs was
finalized by NMFS on September 8,
2016 (NMFS 2016Db), effective October
11, 2016. In the final decision, NMFS
recognized the existence of 14 DPSs,
classified four of those as endangered
and one as threatened, and determined
that the remaining nine DPSs do not
warrant protection under the ESA.
Three DPSs of humpback whales occur
in waters off the coast of Alaska: The
endangered Western North Pacific
(WNP) DPS, the threatened Mexico DPS,
and the Hawaii DPS, which is not listed
under the ESA. Humpback whales in
Southeast Alaska are most likely to be
from the Hawaii DPS (93.9 percent
probability) (Wade et al., 2016).

The humpback whales of Southeast
Alaska and Northern British Columbia
form a genetically discrete feeding
aggregation and return to specific
feeding locations in southeast Alaska
including Sitka Sound. Humpback
whale seasonal distribution varies from
infrequent (very low in number during
summer), to common (very abundant
during late fall through spring).
Humpback whales are most abundant in
Sitka Sound from late fall through April
when they forage on large densities of
herring (Liddle et al., 2015a). The
seasonal increase in whale abundance
corresponds to increases in Pacific
herring biomass during pre-spawning,
spawning and overwintering periods
(Liddle et al., 2015b). Whales feed on
large schools of adult, over-wintering
herring throughout winter, and on pre-
spawning and spawning aggregations of
herring in spring. Sitka Sound is
believed to be a last feeding stop for
humpback whales as they migrate to
winter breeding and calving waters in
Hawaii. During winter months, groups
of 30 to 40 humpback whales have been
observed by the whale watching
industry from the coastline of Sitka

Sound. However, humpback whales
stagger their departure from the feeding
grounds, suggesting they also stagger
their return. This could create the
impression that whales had been
present throughout the entire winter in
the sound when it is unlikely that any
individual whale remains in Sitka
Sound throughout the entire winter
(Heintz et al., 2010). The abundance of
humpbacks in Sitka Sound changes by
several orders of magnitude from one
season to another in response to dense
schools of herring in the sound (Liddle
et al., 2015b). They are generally present
in large numbers from late fall-early
winter through mid- to late-spring, but
are infrequent to uncommon during the
mid-summer months when herring are
absent. During mid-summer, tour boat
operators generally observe four to five
whales per day near rocky islets in the
middle of Sitka Sound.

Potential Effects of the Specified
Activity on Marine Mammals and Their
Habitat

This section includes a summary and
discussion of the ways that components
of the specified activity (e.g., sound
produced by pile driving and removal)
may impact marine mammals and their
habitat. The Estimated Take by
Incidental Harassment section later in
this document will include a
quantitative analysis of the number of
individuals that are expected to be taken
by this activity. The Negligible Impact
Analysis section will consider the
content of this section, the Estimated
Take by Incidental Harassment section
and the Proposed Mitigation section, to
draw conclusions regarding the likely
impacts of these activities on the
reproductive success or survivorship of
individuals and how those impacts on
individuals are likely to impact marine
mammal species or stocks.

Description of Sound Sources

Sound travels in waves, the basic
components of which are frequency,
wavelength, velocity, and amplitude.
Frequency is the number of pressure
waves that pass by a reference point per
unit of time and is measured in hertz
(Hz) or cycles per second. Wavelength is
the distance between two peaks of a
sound wave; lower frequency sounds
have longer wavelengths than higher
frequency sounds. Amplitude is the
height of the sound pressure wave or the
‘loudness’ of a sound and is typically
measured using the decibel (dB) scale.
A dB is the ratio between a measured
pressure (with sound) and a reference
pressure (sound at a constant pressure,
established by scientific standards). It is
a logarithmic unit that accounts for large
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variations in amplitude; therefore,
relatively small changes in dB ratings
correspond to large changes in sound
pressure. When referring to sound
pressure levels (SPLs; the sound force
per unit area), sound is referenced in the
context of underwater sound pressure to
1 microPascal (uPa). One pascal is the
pressure resulting from a force of one
newton exerted over an area of one
square meter. The source level (SL)
represents the sound level at a distance
of 1 m from the source (referenced to 1
uPa). The received level is the sound
level at the listener’s position. Note that
all underwater sound levels in this
document are referenced to a pressure of
1 uPa and all airborne sound levels in
this document are referenced to a
pressure of 20 uPa.

Root mean square (rms) is the
quadratic mean sound pressure over the
duration of an impulse. Rms is
calculated by squaring all of the sound
amplitudes, averaging the squares, and
then taking the square root of the
average (Urick 1983). Rms accounts for
both positive and negative values;
squaring the pressures makes all values
positive so that they may be accounted
for in the summation of pressure levels
(Hastings and Popper 2005). This
measurement is often used in the
context of discussing behavioral effects,
in part because behavioral effects,
which often result from auditory cues,
may be better expressed through
averaged units than by peak pressures.

When underwater objects vibrate or
activity occurs, sound-pressure waves
are created. These waves alternately
compress and decompress the water as
the sound wave travels. Underwater
sound waves radiate in all directions
away from the source (similar to ripples
on the surface of a pond), except in
cases where the source is directional.
The compressions and decompressions
associated with sound waves are
detected as changes in pressure by
aquatic life and man-made sound
receptors such as hydrophones.

Even in the absence o?sound from the
specified activity, the underwater
environment is typically loud due to
ambient sound. Ambient sound is
defined as environmental background
sound levels lacking a single source or
point (Richardson et al., 1995), and the
sound level of a region is defined by the
total acoustical energy being generated
by known and unknown sources. These
sources may include physical (e.g.,
waves, earthquakes, ice, atmospheric
sound), biological (e.g., sounds
produced by marine mammals, fish, and
invertebrates), and anthropogenic sound
(e.g., vessels, dredging, aircraft,
construction). A number of sources

contribute to ambient sound, including
the following (Richardson et al., 1995):

e Wind and waves: The complex
interactions between wind and water
surface, including processes such as
breaking waves and wave-induced
bubble oscillations and cavitation, are a
main source of naturally occurring
ambient noise for frequencies between
200 Hz and 50 kilohertz (kHz) (Mitson
1995). In general, ambient sound levels
tend to increase with increasing wind
speed and wave height. Surf noise
becomes important near shore, with
measurements collected at a distance of
8.5 km from shore showing an increase
of 10 dB in the 100 to 700 Hz band
during heavy surf conditions.

e Precipitation: Sound from rain and
hail impacting the water surface can
become an important component of total
noise at frequencies above 500 Hz, and
possibly down to 100 Hz during quiet
times.

e Biological: Marine mammals can
contribute significantly to ambient noise
levels, as can some fish and shrimp. The
frequency band for biological
contributions is from approximately 12
Hz to over 100 kHz.

e Anthropogenic: Sources of ambient
noise related to human activity include
transportation (surface vessels and
aircraft), dredging and construction, oil
and gas drilling and production, seismic
surveys, sonar, explosions, and ocean
acoustic studies. Shipping noise
typically dominates the total ambient
noise for frequencies between 20 and
300 Hz. In general, the frequencies of
anthropogenic sounds are below 1 kHz
and, if higher frequency sound levels
are created, they attenuate rapidly
(Richardson et al., 1995). Sound from
identifiable anthropogenic sources other
than the activity of interest (e.g., a
passing vessel) is sometimes termed
background sound, as opposed to
ambient sound.

The sum of the various natural and
anthropogenic sound sources at any
given location and time—which
comprise “ambient” or “background”
sound—depends not only on the source
levels (as determined by current
weather conditions and levels of
biological and shipping activity) but
also on the ability of sound to propagate
through the environment. In turn, sound
propagation is dependent on the
spatially and temporally varying
properties of the water column and sea
floor, and is frequency-dependent. As a
result of the dependence on a large
number of varying factors, ambient
sound levels can be expected to vary
widely over both coarse and fine spatial
and temporal scales. Sound levels at a
given frequency and location can vary

by 10-20 dB from day to day
(Richardson et al., 1995). The result is
that, depending on the source type and
its intensity, sound from the specified
activity may be a negligible addition to
the local environment or could form a
distinctive signal that may affect marine
mammals.

In-water construction activities
associated with the Project would
include impact pile driving, vibratory
pile driving and removal, and DTH
drilling. The sounds produced by these
activities fall into one of two general
sound types: Pulsed and non-pulsed
(defined in the following). The
distinction between these two sound
types is important because they have
differing potential to cause physical
effects, particularly with regard to
hearing (e.g., Ward 1997 in Southall et
al., 2007). Please see Southall et al.,
(2007) for an in-depth discussion of
these concepts.

Pulsed sound sources (e.g.,
explosions, gunshots, sonic booms,
impact pile driving) produce signals
that are brief (typically considered to be
less than one second), broadband, atonal
transients (ANSI 1986; Harris 1998;
NIOSH 1998; ISO 2003; ANSI 2005) and
occur either as isolated events or
repeated in some succession. Pulsed
sounds are all characterized by a
relatively rapid rise from ambient
pressure to a maximal pressure value
followed by a rapid decay period that
may include a period of diminishing,
oscillating maximal and minimal
pressures, and generally have an
increased capacity to induce physical
injury as compared with sounds that
lack these features.

Non-pulsed sounds can be tonal,
narrowband, or broadband, brief or
prolonged, and may be either
continuous or non-continuous (ANSI
1995; NIOSH 1998). Some of these non-
pulsed sounds can be transient signals
of short duration but without the
essential properties of pulses (e.g., rapid
rise time). Examples of non-pulsed
sounds include those produced by
vessels, aircraft, machinery operations
such as drilling or dredging, vibratory
pile driving, and active sonar systems
(such as those used by the U.S. Navy).
The duration of such sounds, as
received at a distance, can be greatly
extended in a highly reverberant
environment.

Impact hammers operate by
repeatedly dropping a heavy piston onto
a pile to drive the pile into the substrate.
Sound generated by impact hammers is
characterized by rapid rise times and
high peak levels, a potentially injurious
combination (Hastings and Popper
2005). Vibratory hammers install piles
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by vibrating them and allowing the
weight of the hammer to push them into
the sediment. Vibratory hammers
produce significantly less sound than
impact hammers. Peak SPLs may be 180
dB or greater, but are generally 10 to 20
dB lower than SPLs generated during
impact pile driving of the same-sized
pile (Oestman et al., 2009). Rise time is
slower, reducing the probability and
severity of injury, and sound energy is
distributed over a greater amount of
time (Nedwell and Edwards 2002;
Carlson et al., 2005).

Marine Mammal Hearing

Hearing is the most important sensory
modality for marine mammals, and
exposure to sound can have deleterious
effects. To appropriately assess these
potential effects, it is necessary to
understand the frequency ranges marine
mammals are able to hear. Current data
indicate that not all marine mammal
species have equal hearing capabilities
(e.g., Richardson et al., 1995; Wartzok
and Ketten, 1999; Au and Hastings,
2008). To reflect this, Southall et al.
(2007) recommended that marine
mammals be divided into functional
hearing groups based on measured or
estimated hearing ranges on the basis of
available behavioral data, audiograms
derived using auditory evoked potential
techniques, anatomical modeling, and
other data. The lower and/or upper
frequencies for some of these functional
hearing groups have been modified from
those designated by Southall et al.
(2007). The marine mammal hearing
groups and the associated frequencies
are indicated below in Table 5 (note that
these frequency ranges do not
necessarily correspond to the range of
best hearing, which varies by species).

TABLE 5—MARINE MAMMAL HEARING
GROUPS AND THEIR GENERALIZED
HEARING RANGE

General-
Hearing group hééer%g
range *
Low-frequency (LF) cetaceans 7 Hz to 35
(baleen whales). kHz.
Mid-frequency (MF) cetaceans .. | 150 Hz to
(dolphins, toothed whales, 160 kHz.
beaked whales, bottlenose
whales).
High-frequency (HF) cetaceans 275 Hz to
(true porpoises, Kogia, river dol- 160 kHz.
phins, cephalorhynchid,
Lagenorhynchus cruciger and
L. australis).
Phocid pinnipeds (PW) (under- 50 Hz to
water) (true seals). 86 kHz.

TABLE 5—MARINE MAMMAL HEARING
GROUPS AND THEIR GENERALIZED
HEARING RANGE—Continued

General-
: ized
Hearing group hearing
range *
Otariid pinnipeds (OW) (under- 60 Hz to
water) (sea lions and fur 39 kHz.
seals).

* Represents the generalized hearing range
for the entire group as a composite (i.e., all
species within the group), where individual
species’ hearing ranges are typically not as
broad. Generalized hearing range chosen
based on ~65 dB threshold from normalized
composite audiogram, with the exception for
lower limits for LF cetaceans (Southall et al.,
2007) and PW pinniped (approximation).

As mentioned previously in this
document, five marine mammal species
(three cetaceans and two pinnipeds)
may occur in the Project area. Of these
three cetaceans, one is classified as a
low-frequency cetacean (i.e. humpback
whale), one is classified as a mid-
frequency cetacean (i.e., killer whale),
and one is classified as a high-frequency
cetacean (i.e., harbor porpoise) (Southall
et al., 2007). Additionally, harbor seals
are classified as members of the phocid
pinnipeds in water functional hearing
group, while Steller sea lions are
grouped under the Otariid pinnipeds in
water functional hearing group. A
species’ functional hearing group is a
consideration when we analyze the
effects of exposure to sound on marine
mammals.

Acoustic Impacts

Please refer to the information given
previously (Description of Sound
Sources) regarding sound,
characteristics of sound types, and
metrics used in this document.
Anthropogenic sounds cover a broad
range of frequencies and sound levels
and can have a range of highly variable
impacts on marine life, from none or
minor to potentially severe responses,
depending on received levels, duration
of exposure, behavioral context, and
various other factors. The potential
effects of underwater sound from active
acoustic sources can potentially result
in one or more of the following;
temporary or permanent hearing
impairment, non-auditory physical or
physiological effects, behavioral
disturbance, stress, and masking
(Richardson et al., 1995; Gordon et al.,
2004; Nowacek et al., 2007; Southall et
al., 2007; Gotz et al., 2009). The degree
of effect is intrinsically related to the
signal characteristics, received level,
distance from the source, and duration
of the sound exposure. In general,

sudden, high level sounds can cause
hearing loss, as can longer exposures to
lower level sounds. Temporary or
permanent loss of hearing will occur
almost exclusively for noise within an
animal’s hearing range. We first describe
specific manifestations of acoustic
effects before providing discussion
specific to the FAA’s construction
activities.

Richardson et al. (1995) described
zones of increasing intensity of effect
that might be expected to occur, in
relation to distance from a source and
assuming that the signal is within an
animal’s hearing range. First is the area
within which the acoustic signal would
be audible (potentially perceived) to the
animal, but not strong enough to elicit
any overt behavioral or physiological
response. The next zone corresponds
with the area where the signal is audible
to the animal and of sufficient intensity
to elicit behavioral or physiological
responsiveness. Third is a zone within
which, for signals of high intensity, the
received level is sufficient to potentially
cause discomfort or tissue damage to
auditory or other systems. Overlaying
these zones to a certain extent is the
area within which masking (i.e., when a
sound interferes with or masks the
ability of an animal to detect a signal of
interest that is above the absolute
hearing threshold) may occur; the
masking zone may be highly variable in
size.

We describe the more severe effects
(i.e., permanent hearing impairment,
certain non-auditory physical or
physiological effects) only briefly as we
do not expect that there is a reasonable
likelihood that the FAA’s activities may
result in such effects (see below for
further discussion). Marine mammals
exposed to high-intensity sound, or to
lower-intensity sound for prolonged
periods, can experience hearing
threshold shift (TS), which is the loss of
hearing sensitivity at certain frequency
ranges (Kastak et al., 1999; Schlundt et
al., 2000; Finneran et al., 2002, 2005b).
TS can be permanent (PTS), in which
case the loss of hearing sensitivity is not
fully recoverable, or temporary (TTS), in
which case the animal’s hearing
threshold would recover over time
(Southall et al., 2007). Repeated sound
exposure that leads to TTS could cause
PTS. In severe cases of PTS, there can
be total or partial deafness, while in
most cases the animal has an impaired
ability to hear sounds in specific
frequency ranges (Kryter 1985).

When PTS occurs, there is physical
damage to the sound receptors in the ear
(i.e., tissue damage), whereas TTS
represents primarily tissue fatigue and
is reversible (Southall et al., 2007). In
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addition, other investigators have
suggested that TTS is within the normal
bounds of physiological variability and
tolerance and does not represent
physical injury (e.g., Ward 1997).
Therefore, NMFS does not consider TTS
to constitute auditory injury.

Relationships between TTS and PTS
thresholds have not been studied in
marine mammals—PTS data exists only
for a single harbor seal (Kastak et al.,
2008)—but are assumed to be similar to
those in humans and other terrestrial
mammals. PTS typically occurs at
exposure levels at least several dB above
a 40-dB threshold shift approximates
PTS onset; (e.g., Kryter et al., 1966;
Miller, 1974) that inducing mild TTS (a
6-dB threshold shift approximates TTS
onset; e.g., Southall et al., 2007). Based
on data from terrestrial mammals, a
precautionary assumption is that the
PTS thresholds for impulse sounds
(such as impact pile driving pulses as
received close to the source) are at least
6 dB higher than the TTS threshold on
a peak-pressure basis and PTS
cumulative sound exposure level
thresholds are 15 to 20 dB higher than
TTS cumulative sound exposure level
thresholds (Southall et al., 2007). Given
the higher level of sound or longer
exposure duration necessary to cause
PTS as compared with TTS, it is
considerably less likely that PTS could
occur.

Non-auditory physiological effects or
injuries that theoretically might occur in
marine mammals exposed to high level
underwater sound or as a secondary
effect of extreme behavioral reactions
(e.g., change in dive profile as a result
of an avoidance reaction) caused by
exposure to sound include neurological
effects, bubble formation, resonance
effects, and other types of organ or
tissue damage (Cox et al., 2006; Southall
et al., 2007; Zimmer and Tyack 2007).
The FAA’s activities do not involve the
use of devices such as explosives or
mid-frequency active sonar that are
associated with these types of effects.

When a live or dead marine mammal
swims or floats onto shore and is
incapable of returning to sea, the event
is termed a “‘stranding” (16 U.S.C.
1421h(3)). Marine mammals are known
to strand for a variety of reasons, such
as infectious agents, biotoxicosis,
starvation, fishery interaction, ship
strike, unusual oceanographic or
weather events, sound exposure, or
combinations of these stressors
sustained concurrently or in series (e.g.,
Geraci et al., 1999). However, the cause
or causes of most strandings are
unknown (e.g., Best 1982).
Combinations of dissimilar stressors
may combine to kill an animal or

dramatically reduce its fitness, even
though one exposure without the other
would not be expected to produce the
same outcome (e.g., Sih et al., 2004). For
further description of stranding events
see, e.g., Southall et al., 2006; Jepson et
al., 2013; Wright et al., 2013.

1. Temporary threshold shift—TTS is
the mildest form of hearing impairment
that can occur during exposure to sound
(Kryter 1985). While experiencing TTS,
the hearing threshold rises, and a sound
must be at a higher level in order to be
heard. In terrestrial and marine
mammals, TTS can last from minutes or
hours to days (in cases of strong TTS).
In many cases, hearing sensitivity
recovers rapidly after exposure to the
sound ends. Few data on sound levels
and durations necessary to elicit mild
TTS have been obtained for marine
mammals.

Marine mammal hearing plays a
critical role in communication with
conspecifics, and interpretation of
environmental cues for purposes such
as predator avoidance and prey capture.
Depending on the degree (elevation of
threshold in dB), duration (i.e., recovery
time), and frequency range of TTS, and
the context in which it is experienced,
TTS can have effects on marine
mammals ranging from discountable to
serious. For example, a marine mammal
may be able to readily compensate for
a brief, relatively small amount of TTS
in a non-critical frequency range that
occurs during a time where ambient
noise is lower and there are not as many
competing sounds present.
Alternatively, a larger amount and
longer duration of TTS sustained during
a time when communication is critical
for successful mother/calf interactions
could have more serious impacts.

Currently, TTS data only exist for four
species of cetaceans (bottlenose dolphin
(Tursiops truncatus), beluga whale
(Delphinapterus leucas), harbor
porpoise, and Yangtze finless porpoise
(Neophocoena asiaeorientalis)) and
three species of pinnipeds (northern
elephant seal, harbor seal, and
California sea lion) exposed to a limited
number of sound sources (i.e., mostly
tones and octave-band noise) in
laboratory settings (e.g., Finneran ef al.,
2002; Nachtigall et al., 2004; Kastak et
al., 2005; Lucke et al., 2009; Popov et
al., 2011). In general, harbor seals
(Kastak et al., 2005; Kastelein et al.,
2012a) and harbor porpoises (Lucke et
al., 2009; Kastelein et al., 2012b) have
a lower TTS onset than other measured
pinniped or cetacean species.
Additionally, the existing marine
mammal TTS data come from a limited
number of individuals within these
species. There are no data available on

noise-induced hearing loss for
mysticetes. For summaries of data on
TTS in marine mammals or for further
discussion of TTS onset thresholds,
please see Southall et al. (2007) and
Finneran and Jenkins (2012).

2. Behavioral effects—Behavioral
disturbance may include a variety of
effects, including subtle changes in
behavior (e.g., minor or brief avoidance
of an area or changes in vocalizations),
more conspicuous changes in similar
behavioral activities, and more
sustained and/or potentially severe
reactions, such as displacement from or
abandonment of high-quality habitat.
Behavioral responses to sound are
highly variable and context-specific and
any reactions depend on numerous
intrinsic and extrinsic factors (e.g.,
species, state of maturity, experience,
current activity, reproductive state,
auditory sensitivity, time of day), as
well as the interplay between factors
(e.g., Richardson et al., 1995; Wartzok et
al., 2003; Southall et al., 2007; Weilgart,
2007; Archer et al., 2010). Behavioral
reactions can vary not only among
individuals but also within an
individual, depending on previous
experience with a sound source,
context, and numerous other factors
(Ellison et al., 2012), and can vary
depending on characteristics associated
with the sound source (e.g., whether it
is moving or stationary, number of
sources, distance from the source).
Please see Appendices B—C of Southall
et al. (2007) for a review of studies
involving marine mammal behavioral
responses to sound.

Habituation can occur when an
animal’s response to a stimulus wanes
with repeated exposure, usually in the
absence of unpleasant associated events
(Wartzok et al., 2003). Animals are most
likely to habituate to sounds that are
predictable and unvarying. It is
important to note that habituation is
appropriately considered as a
“progressive reduction in response to
stimuli that are perceived as neither
aversive nor beneficial,” rather than as,
more generally, moderation in response
to human disturbance (Bejder et al.,
2009). The opposite process is
sensitization, when an unpleasant
experience leads to subsequent
responses, often in the form of
avoidance, at a lower level of exposure.
As noted, behavioral state may affect the
type of response. For example, animals
that are resting may show greater
behavioral change in response to
disturbing sound levels than animals
that are highly motivated to remain in
an area for feeding (Richardson et al.,
1995; NRC 2003; Wartzok et al., 2003).
Controlled experiments with captive
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marine mammals have showed
pronounced behavioral reactions,
including avoidance of loud sound
sources (Ridgway et al., 1997; Finneran
et al., 2003). Observed responses of wild
marine mammals to loud-pulsed sound
sources (typically seismic airguns or
acoustic harassment devices) have been
varied but often consist of avoidance
behavior or other behavioral changes
suggesting discomfort (Morton and
Symonds 2002; see also Richardson et
al., 1995; Nowacek et al., 2007).
Available studies show wide variation
in response to underwater sound;
therefore, it is difficult to predict
specifically how any given sound in a
particular instance might affect marine
mammals perceiving the signal. If a
marine mammal does react briefly to an
underwater sound by changing its
behavior or moving a small distance, the
impacts of the change are unlikely to be
significant to the individual, let alone
the stock or population. However, if a
sound source displaces marine
mammals from an important feeding or
breeding area for a prolonged period,
impacts on individuals and populations
could be significant (e.g., Lusseau and
Bejder 2007; Weilgart 2007; NRC 2005).
However, there are broad categories of
potential response, which we describe
in greater detail here, that include
alteration of dive behavior, alteration of
foraging behavior, effects to breathing,
interference with or alteration of
vocalization, avoidance, and flight.
Changes in dive behavior can vary
widely, and may consist of increased or
decreased dive times and surface
intervals as well as changes in the rates
of ascent and descent during a dive (e.g.,
Frankel and Clark 2000; Costa et al.,
2003; Ng and Leung 2003; Nowacek et
al., 2004; Goldbogen et al., 2013a,b).
Variations in dive behavior may reflect
interruptions in biologically significant
activities (e.g., foraging) or they may be
of little biological significance. The
impact of an alteration to dive behavior
resulting from an acoustic exposure
depends on what the animal is doing at
the time of the exposure and the type
and magnitude of the response.
Disruption of feeding behavior can be
difficult to correlate with anthropogenic
sound exposure, so it is usually inferred
by observed displacement from known
foraging areas, the appearance of
secondary indicators (e.g., bubble nets
or sediment plumes), or changes in dive
behavior. As for other types of
behavioral response, the frequency,
duration, and temporal pattern of signal
presentation, as well as differences in
species sensitivity, are likely
contributing factors to differences in
response in any given circumstance

(e.g., Croll et al., 2001; Nowacek et al.;
2004; Madsen et al., 2006; Yazvenko et
al., 2007). A determination of whether
foraging disruptions incur fitness
consequences would require
information on or estimates of the
energetic requirements of the affected
individuals and the relationship
between prey availability, foraging effort
and success, and the life history stage of
the animal.

Variations in respiration naturally
vary with different behaviors and
alterations to breathing rate as a
function of acoustic exposure can be
expected to co-occur with other
behavioral reactions, such as a flight
response or an alteration in diving.
However, respiration rates in and of
themselves may be representative of
annoyance or an acute stress response.
Various studies have shown that
respiration rates may either be
unaffected or could increase, depending
on the species and signal characteristics,
again highlighting the importance in
understanding species differences in the
tolerance of underwater noise when
determining the potential for impacts
resulting from anthropogenic sound
exposure (e.g., Kastelein et al., 2001,
2005b, 2006; Gailey et al., 2007).

Marine mammals vocalize for
different purposes and across multiple
modes, such as whistling, echolocation
click production, calling, and singing.
Changes in vocalization behavior in
response to anthropogenic noise can
occur for any of these modes and may
result from a need to compete with an
increase in background noise or may
reflect increased vigilance or a startle
response. For example, in the presence
of potentially masking signals,
humpback whales and killer whales
have been observed to increase the
length of their songs (Miller et al., 2000;
Fristrup et al., 2003; Foote et al., 2004),
while right whales (Eubalaena glacialis)
have been observed to shift the
frequency content of their calls upward
while reducing the rate of calling in
areas of increased anthropogenic noise
(Parks et al., 2007b). In some cases,
animals may cease sound production
during production of aversive signals
(Bowles et al., 1994).

Avoidance is the displacement of an
individual from an area or migration
path as a result of the presence of a
sound or other stressors, and is one of
the most obvious manifestations of
disturbance in marine mammals
(Richardson et al., 1995). For example,
gray whales (Eschrictius robustus) are
known to change direction—deflecting
from customary migratory paths—in
order to avoid noise from seismic
surveys (Malme et al., 1984). Avoidance

may be short-term, with animals
returning to the area once the noise has
ceased (e.g., Bowles et al., 1994; Goold,
1996; Stone et al., 2000; Morton and
Symonds, 2002; Gailey et al., 2007).
Longer-term displacement is possible,
however, which may lead to changes in
abundance or distribution patterns of
the affected species in the affected
region if habituation to the presence of
the sound does not occur (e.g.,
Blackwell et al., 2004; Bejder et al.,
2006; Teilmann et al., 2006).

A flight response is a dramatic change
in normal movement to a directed and
rapid movement away from the
perceived location of a sound source.
The flight response differs from other
avoidance responses in the intensity of
the response (e.g., directed movement,
rate of travel). Relatively little
information on flight responses of
marine mammals to anthropogenic
signals exist, although observations of
flight responses to the presence of
predators have occurred (Connor and
Heithaus 1996). The result of a flight
response could range from brief,
temporary exertion and displacement
from the area where the signal provokes
flight to, in extreme cases, marine
mammal strandings (Evans and England
2001). However, it should be noted that
response to a perceived predator does
not necessarily invoke flight (Ford and
Reeves 2008), and whether individuals
are solitary or in groups may influence
the response.

Behavioral disturbance can also
impact marine mammals in more subtle
ways. Increased vigilance may result in
costs related to diversion of focus and
attention (i.e., when a response consists
of increased vigilance, it may come at
the cost of decreased attention to other
critical behaviors such as foraging or
resting). These effects have generally not
been demonstrated for marine
mammals, but studies involving fish
and terrestrial animals have shown that
increased vigilance may substantially
reduce feeding rates (e.g., Beauchamp
and Livoreil 1997; Fritz et al., 2002;
Purser and Radford 2011). In addition,
chronic disturbance can cause
population declines through reduction
of fitness (e.g., decline in body
condition) and subsequent reduction in
reproductive success, survival, or both
(e.g., Harrington and Veitch, 1992; Daan
et al., 1996; Bradshaw et al., 1998).
However, Ridgway et al. (2006) reported
that increased vigilance in bottlenose
dolphins exposed to sound over a five-
day period did not cause any sleep
deprivation or stress effects.

Many animals perform vital functions,
such as feeding, resting, traveling, and
socializing, on a diel cycle (24-hour
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cycle). Disruption of such functions
resulting from reactions to stressors
such as sound exposure are more likely
to be significant if they last more than
one diel cycle or recur on subsequent
days (Southall et al., 2007).
Consequently, a behavioral response
lasting less than one day and not
recurring on subsequent days is not
considered particularly severe unless it
could directly affect reproduction or
survival (Southall et al., 2007). Note that
there is a difference between multi-day
substantive behavioral reactions and
multi-day anthropogenic activities. For
example, just because an activity lasts
for multiple days does not necessarily
mean that individual animals are either
exposed to activity-related stressors for
multiple days or, further, exposed in a
manner resulting in sustained multi-day
substantive behavioral responses.

3. Stress responses—An animal’s
perception of a threat may be sufficient
to trigger stress responses consisting of
some combination of behavioral
responses, autonomic nervous system
responses, neuroendocrine responses, or
immune responses (e.g., Seyle 1950;
Moberg 2000). In many cases, an
animal’s first and sometimes most
economical (in terms of energetic costs)
response is behavioral avoidance of the
potential stressor. Autonomic nervous
system responses to stress typically
involve changes in heart rate, blood
pressure, and gastrointestinal activity.
These responses have a relatively short
duration and may or may not have a
significant long-term effect on an
animal’s fitness.

Neuroendocrine stress responses often
involve the hypothalamus-pituitary-
adrenal system. Virtually all
neuroendocrine functions that are
affected by stress—including immune
competence, reproduction, metabolism,
and behavior—are regulated by pituitary
hormones. Stress-induced changes in
the secretion of pituitary hormones have
been implicated in failed reproduction,
altered metabolism, reduced immune
competence, and behavioral disturbance
(e.g., Moberg 1987; Blecha 2000).
Increases in the circulation of
glucocorticoids are also equated with
stress (Romano et al., 2004).

The primary distinction between
stress (which is adaptive and does not
normally place an animal at risk) and
“distress” is the cost of the response.
During a stress response, an animal uses
glycogen stores that can be quickly
replenished once the stress is alleviated.
In such circumstances, the cost of the
stress response would not pose serious
fitness consequences. However, when
an animal does not have sufficient
energy reserves to satisfy the energetic

costs of a stress response, energy
resources must be diverted from other
functions. This state of distress will last
until the animal replenishes its
energetic reserves sufficient to restore
normal function.

Relationships between these
physiological mechanisms, animal
behavior, and the costs of stress
responses are well-studied through
controlled experiments and for both
laboratory and free-ranging animals
(e.g., Holberton et al., 1996; Hood et al.,
1998; Jessop et al., 2003; Krausman et
al., 2004; Lankford et al., 2005). Stress
responses due to exposure to
anthropogenic sounds or other stressors
and their effects on marine mammals
have also been reviewed (Fair and
Becker 2000; Romano et al., 2002b) and,
more rarely, studied in wild populations
(e.g., Romano et al., 2002a). For
example, Rolland et al. (2012) found
that noise reduction from reduced ship
traffic in the Bay of Fundy was
associated with decreased stress in
North Atlantic right whales. These and
other studies lead to a reasonable
expectation that some marine mammals
will experience physiological stress
responses upon exposure to acoustic
stressors and that it is possible that
some of these would be classified as
“distress.” In addition, any animal
experiencing TTS would likely also
experience stress responses (NRGC,
2003).

4. Auditory masking—Sound can
disrupt behavior through masking, or
interfering with, an animal’s ability to
detect, recognize, or discriminate
between acoustic signals of interest (e.g.,
those used for intraspecific
communication and social interactions,
prey detection, predator avoidance,
navigation) (Richardson et al., 1995).
Masking occurs when the receipt of a
sound is interfered with by another
coincident sound at similar frequencies
and at similar or higher intensity, and
may occur whether the sound is natural
(e.g., snapping shrimp, wind, waves,
precipitation) or anthropogenic (e.g.,
shipping, sonar, seismic exploration) in
origin. The ability of a noise source to
mask biologically important sounds
depends on the characteristics of both
the noise source and the signal of
interest (e.g., signal-to-noise ratio,
temporal variability, direction), in
relation to each other and to an animal’s
hearing abilities (e.g., sensitivity,
frequency range, critical ratios,
frequency discrimination, directional
discrimination, age or TTS hearing loss),
and existing ambient noise and
propagation conditions.

Under certain circumstances, marine
mammals experiencing significant

masking could also be impaired from
maximizing their performance fitness in
survival and reproduction. Therefore,
when the coincident (masking) sound is
man-made, it may be considered
harassment when disrupting or altering
critical behaviors. It is important to
distinguish TTS and PTS, which persist
after the sound exposure, from masking,
which occurs during the sound
exposure. Because masking (without
resulting in TS) is not associated with
abnormal physiological function, it is
not considered a physiological effect,
but rather a potential behavioral effect.

The frequency range of the potentially
masking sound is important in
determining any potential behavioral
impacts. For example, low-frequency
signals may have less effect on high-
frequency echolocation sounds
produced by odontocetes but are more
likely to affect detection of mysticete
communication calls and other
potentially important natural sounds
such as those produced by surf and
some prey species. The masking of
communication signals by
anthropogenic noise may be considered
as a reduction in the communication
space of animals (e.g., Clark et al., 2009)
and may result in energetic or other
costs as animals change their
vocalization behavior (e.g., Miller et al.,
2000; Foote et al., 2004; Parks et al.,
2007b; Di Iorio and Clark 2009; Holt et
al., 2009). Masking can be reduced in
situations where the signal and noise
come from different directions
(Richardson et al., 1995), through
amplitude modulation of the signal, or
through other compensatory behaviors
(Houser and Moore 2014). Masking can
be tested directly in captive species
(e.g., Erbe 2008), but in wild
populations it must be either modeled
or inferred from evidence of masking
compensation. There are few studies
addressing real-world masking sounds
likely to be experienced by marine
mammals in the wild (e.g., Branstetter et
al., 2013).

Masking affects both senders and
receivers of acoustic signals and can
potentially have long-term chronic
effects on marine mammals at the
population level as well as at the
individual level. Low-frequency
ambient sound levels have increased by
as much as 20 dB (more than three times
in terms of SPL) in the world’s ocean
from pre-industrial periods, with most
of the increase from distant commercial
shipping (Hildebrand 2009). All
anthropogenic sound sources, but
especially chronic and lower-frequency
signals (e.g., from vessel traffic),
contribute to elevated ambient sound
levels, thus intensifying masking.
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Acoustic Effects, Underwater

Potential Effects of DTH drilling and
Pile Driving and Removal Sound—The
effects of sounds from DTH drilling and
pile driving and removal might include
one or more of the following: Temporary
or permanent hearing impairment, non-
auditory physical or physiological
effects, behavioral disturbance, and
masking (Richardson et al., 1995;
Gordon et al., 2003; Nowacek et al.,
2007; Southall et al., 2007). The effects
of pile driving and removal or drilling
on marine mammals are dependent on
several factors, including the type and
depth of the animal; the pile size and
type, and the intensity and duration of
the pile driving/removal or drilling
sound; the substrate; the standoff
distance between the pile and the
animal; and the sound propagation
properties of the environment. Impacts
to marine mammals from pile driving
and removal and DTH drilling activities
are expected to result primarily from
acoustic pathways. As such, the degree
of effect is intrinsically related to the
frequency, received level, and duration
of the sound exposure, which are in
turn influenced by the distance between
the animal and the source. The further
away from the source, the less intense
the exposure should be. The substrate
and depth of the habitat affect the sound
propagation properties of the
environment. In addition, substrates
that are soft (e.g., sand) would absorb or
attenuate the sound more readily than
hard substrates (e.g., rock), which may
reflect the acoustic wave. Soft porous
substrates would also likely require less
time to drive the pile, and possibly less
forceful equipment, which would
ultimately decrease the intensity of the
acoustic source.

In the absence of mitigation, impacts
to marine species could be expected to
include physiological and behavioral
responses to the acoustic signature
(Viada et al., 2008). Potential effects
from impulsive sound sources like pile
driving can range in severity from
effects such as behavioral disturbance to
temporary or permanent hearing
impairment (Yelverton et al., 1973).

Hearing Impairment and Other
Physical Effects—Marine mammals
exposed to high intensity sound
repeatedly or for prolonged periods can
experience hearing threshold shifts. PTS
constitutes injury, but TTS does not
(Southall et al., 2007). Based on the best
scientific information available, the
SPLs for the construction activities in
this Project are below the thresholds
that could cause TTS or the onset of
PTS (Table 6).

Non-auditory Physiological Effects—
Non-auditory physiological effects or
injuries that theoretically might occur in
marine mammals exposed to strong
underwater sound include stress,
neurological effects, bubble formation,
resonance effects, and other types of
organ or tissue damage (Cox et al., 2006;
Southall et al., 2007). Studies examining
such effects are limited. In general, little
is known about the potential for pile
driving or removal to cause auditory
impairment or other physical effects in
marine mammals. Available data
suggest that such effects, if they occur
at all, would presumably be limited to
short distances from the sound source
and to activities that extend over a
prolonged period. The available data do
not allow identification of a specific
exposure level above which non-
auditory effects can be expected
(Southall et al., 2007) or any meaningful
quantitative predictions of the numbers
(if any) of marine mammals that might
be affected in those ways. Marine
mammals that show behavioral
avoidance of pile driving, including
some odontocetes and some pinnipeds,
are especially unlikely to incur auditory
impairment or non-auditory physical
effects.

Disturbance Reactions

Responses to continuous sound, such
as vibratory pile installation, have not
been documented as well as responses
to pulsed sounds. With both types of
pile driving, it is likely that the onset of
pile driving could result in temporary,
short term changes in an animal’s
typical behavior and/or avoidance of the
affected area. These behavioral changes
may include (Richardson et al., 1995):
Changing durations of surfacing and
dives, number of blows per surfacing, or
moving direction and/or speed;
reduced/increased vocal activities;
changing/cessation of certain behavioral
activities (such as socializing or
feeding); visible startle response or
aggressive behavior (such as tail/fluke
slapping or jaw clapping); avoidance of
areas where sound sources are located;
and/or flight responses (e.g., pinnipeds
flushing into water from haul-outs or
rookeries). Pinnipeds may increase their
haul-out time, possibly to avoid in-
water disturbance (Thorson and Reyff
2006). If a marine mammal responds to
a stimulus by changing its behavior
(e.g., through relatively minor changes
in locomotion direction/speed or
vocalization behavior), the response
may or may not constitute taking at the
individual level, and is unlikely to
affect the stock or the species as a
whole. However, if a sound source
displaces marine mammals from an

important feeding or breeding area for a
prolonged period, impacts on animals,
and if so potentially on the stock or
species, could potentially be significant
(e.g., Lusseau and Bejder 2007; Weilgart
2007).

The biological significance of many of
these behavioral disturbances is difficult
to predict, especially if the detected
disturbances appear minor. However,
the consequences of behavioral
modification could be expected to be
biologically significant if the change
affects growth, survival, or
reproduction. Significant behavioral
modifications that could potentially
lead to effects on growth, survival, or
reproduction include:

¢ Drastic changes in diving/surfacing
patterns (such as those thought to cause
beaked whale stranding due to exposure
to military mid-frequency tactical
sonar);

¢ Longer-term habitat abandonment
due to loss of desirable acoustic
environment; and

e Longer-term cessation of feeding or
social interaction.

The onset of behavioral disturbance
from anthropogenic sound depends on
both external factors (characteristics of
sound sources and their paths) and the
specific characteristics of the receiving
animals (hearing, motivation,
experience, demography) and is difficult
to predict (Southall et al., 2007).

Auditory Masking

Natural and artificial sounds can
disrupt behavior by masking. The
frequency range of the potentially
masking sound is important in
determining any potential behavioral
impacts. Because sound generated from
in-water pile driving and removal and
DTH drilling is mostly concentrated at
low frequency ranges, it may have less
effect on high frequency echolocation
sounds made by porpoises. The most
intense underwater sounds in the
proposed action are those produced by
impact pile driving. Given that the
energy distribution of pile driving
covers a broad frequency spectrum,
sound from these sources would likely
be within the audible range of marine
mammals present in the Project area.
Impact pile driving activity is relatively
short-term, with rapid pulses occurring
for approximately fifteen minutes per
pile. The probability for impact pile
driving resulting from this proposed
action masking acoustic signals
important to the behavior and survival
of marine mammal species is low.
Vibratory pile driving is also relatively
short-term, with rapid oscillations
occurring for approximately one and a
half hours per pile. It is possible that
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vibratory pile driving resulting from this
proposed action may mask acoustic
signals important to the behavior and
survival of marine mammal species, but
the short-term duration and limited
affected area would result in
insignificant impacts from masking.
Any masking event that could possibly
rise to Level B harassment under the
MMPA would occur concurrently
within the zones of behavioral
harassment already estimated for DTH
drilling and vibratory and impact pile
driving, and which have already been
taken into account in the exposure
analysis.

Acoustic Effects, Airborne—Pinnipeds
that occur near the Project site could be
exposed to airborne sounds associated
with pile driving and removal and DTH
drilling that have the potential to cause
behavioral harassment, depending on
their distance from pile driving
activities. Cetaceans are not expected to
be exposed to airborne sounds that
would result in harassment as defined
under the MMPA.

Airborne noise will primarily be an
issue for pinnipeds that are swimming
or hauled out near the Project site
within the range of noise levels elevated
above the acoustic criteria. We
recognize that pinnipeds in the water
could be exposed to airborne sound that
may result in behavioral harassment
when looking with their heads above
water. Most likely, airborne sound
would cause behavioral responses
similar to those discussed above in
relation to underwater sound. For
instance, anthropogenic sound could
cause hauled-out pinnipeds to exhibit
changes in their normal behavior, such
as reduction in vocalizations, or cause
them to temporarily abandon the area
and move further from the source.
However, these animals would
previously have been ‘taken’ as a result
of exposure to underwater sound above
the behavioral harassment thresholds,
which are in all cases larger than those
associated with airborne sound. Thus,
the behavioral harassment of these
animals is already accounted for in
these estimates of potential take.
Multiple instances of exposure to sound
above NMFS’ thresholds for behavioral
harassment are not believed to result in
increased behavioral disturbance, in
either nature or intensity of disturbance
reaction. Therefore, we do not believe
that authorization of incidental take
resulting from airborne sound for
pinnipeds is warranted, and airborne
sound is not discussed further here.

Anticipated Effects on Habitat

The proposed activities at the Project
area would not result in permanent

negative impacts to habitats used
directly by marine mammals, but may
have potential short-term impacts to
food sources such as forage fish and
may affect acoustic habitat (see masking
discussion above). There are no known
foraging hotspots or other ocean bottom
structure of significant biological
importance to marine mammals present
in the marine waters of the Project area
during the construction window.
Therefore, the main impact issue
associated with the proposed activity
would be temporarily elevated sound
levels and the associated direct effects
on marine mammals, as discussed
previously in this document. The
primary potential acoustic impacts to
marine mammal habitat are associated
with elevated sound levels produced by
vibratory and impact pile driving and
removal and DTH drilling in the area.
However, other potential impacts to the
surrounding habitat from physical
disturbance are also possible.

In-Water Construction Effects on
Potential Prey (Fish)

Construction activities would produce
continuous (i.e., vibratory pile driving
and DTH drilling) and pulsed (i.e.,
impact driving) sounds. Fish react to
sounds that are especially strong and/or
intermittent low-frequency sounds.
Short duration, sharp sounds can cause
overt or subtle changes in fish behavior
and local distribution. Hastings and
Popper (2005) identified several studies
that suggest fish may relocate to avoid
certain areas of sound energy.
Additional studies have documented
effects of pile driving on fish, although
several are based on studies in support
of large, multiyear bridge construction
projects (e.g., Scholik and Yan 2001,
2002; Popper and Hastings 2009). Sound
pulses at received levels of 160 dB may
cause subtle changes in fish behavior.
SPLs of 180 dB may cause noticeable
changes in behavior (Pearson et al.,
1992; Skalski et al., 1992). SPLs of
sufficient strength have been known to
cause injury to fish and fish mortality.

The most likely impact to fish from
pile driving and drilling activities at the
Project area would be temporary
behavioral avoidance of the area. The
duration of fish avoidance of this area
after pile driving stops is unknown, but
a rapid return to normal recruitment,
distribution and behavior is anticipated.
In general, impacts to marine mammal
prey species are expected to be minor
and temporary due to the short
timeframe for the Project.

Pile Driving Effects on Potential
Foraging Habitat

The area likely impacted by the
Project is relatively small compared to
the available habitat in Sitka Sound
(e.g., most of the impacted area is
limited to inside Symonds Bay, and
some scenarios include a ZOI that
extends several km into Sitka Sound
(see the FAA’s application)). Avoidance
by potential prey (i.e., fish) of the
immediate area due to the temporary
loss of this foraging habitat is also
possible. The duration of fish avoidance
of this area after pile driving stops is
unknown, but a rapid return to normal
recruitment, distribution and behavior
is anticipated. Any behavioral
avoidance by fish of the disturbed area
would still leave significantly large
areas of fish and marine mammal
foraging habitat in the nearby vicinity in
Sitka Sound.

The duration of the construction
activities is relatively short. The
construction window is for a maximum
of 70 days and each day, construction
activities would only occur for a few
hours during the day. Impacts to habitat
and prey are expected to be minimal
based on the short duration of activities.

In summary, given the short daily
duration of sound associated with
individual pile driving and drilling
events and the relatively small areas
being affected, pile driving and drilling
activities associated with the proposed
action are not likely to have a
permanent, adverse effect on any fish
habitat, or populations of fish species.
Thus, any impacts to marine mammal
habitat are not expected to cause
significant or long-term consequences
for individual marine mammals or their
populations.

Estimated Take by Incidental
Harassment

This section provides an estimate of
the number of incidental takes proposed
for authorization through this IHA,
which will inform both NMFS’
consideration of whether the number of
takes is “‘small”” and the negligible
impact determination.

Harassment is the only type of take
expected to result from these activities.
Except with respect to certain activities
not pertinent here, section 3(18) of the
MMPA defines “harassment” as: Any
act of pursuit, torment, or annoyance
which (i) has the potential to injure a
marine mammal or marine mammal
stock in the wild (Level A harassment);
or (ii) has the potential to disturb a
marine mammal or marine mammal
stock in the wild by causing disruption
of behavioral patterns, including, but
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not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
(Level B harassment).

Authorized takes would be by Level A
and Level B harassment, in the form of
disruption of behavioral patterns for
individual marine mammals resulting
from exposure to vibratory and impact
pile driving and removal and DTH
drilling, and potential PTS for animals
that may transit through the Level A
zones undetected. Based on the nature
of the activity and the anticipated
effectiveness of the mitigation measures
(i.e., soft start, ramp-up, etc.—discussed
in detail below in Proposed Mitigation
section), Level A harassment is not
anticipated; however, a small number of
takes by Level A harassment are
proposed to be authorized for all species
as a precaution if animals go undetected
before a shutdown is in place.

As described previously, no mortality
is anticipated or proposed to be
authorized for this activity. Below we
describe how the take is estimated.

Described in the most basic way, we
estimate take by considering: (1)
Acoustic thresholds above which NMFS
believes the best available science
indicates marine mammals will be
behaviorally harassed or incur some
degree of permanent hearing
impairment; (2) the area or volume of
water that will be ensonified above
these levels in a day; (3) the density or
occurrence of marine mammals within
these ensonified areas; and, (4) and the
number of days of activities. Below, we
describe these components in more
detail and present the proposed take
estimate.

The estimation of marine mammal
takes typically uses the following
calculation since site-specific density is
unavailable:

Level B exposure estimate = N
(number of animals) in the area *
Number of days of noise generating
activities.

Acoustic Thresholds

Using the best available science,
NMFS has developed acoustic
thresholds that identify the received
level of underwater sound above which
exposed marine mammals would be
reasonably expected to be behaviorally
harassed (equated to Level B
harassment) or to incur PTS of some
degree (equated to Level A harassment).

Level B Harassment for non-explosive
sources—Though significantly driven by
received level, the onset of behavioral
disturbance from anthropogenic noise
exposure is also informed to varying
degrees by other factors related to the
source (e.g., frequency, predictability,
duty cycle), the environment (e.g.,
bathymetry), and the receiving animals
(hearing, motivation, experience,
demography, behavioral context) and
can be difficult to predict (Southall et
al., 2007, Ellison et al., 2011). Based on
what the available science indicates and
the practical need to use a threshold
based on a factor that is both predictable
and measurable for most activities,
NMFS uses a generalized acoustic
threshold based on received level to
estimate the onset of behavioral
harassment. NMFS predicts that marine
mammals are likely to be behaviorally
harassed in a manner we consider Level
B harassment when exposed to

underwater anthropogenic noise above
received levels of 120 dB re 1 uPa (rms)
for continuous (e.g., vibratory pile-
driving, drilling) and above 160 dB re 1
pPa (rms) for non-explosive impulsive
(e.g., seismic airguns) or intermittent
(e.g., scientific sonar) sources.

The FAA’s proposed activities
include the use of continuous (vibratory
pile driving and DTH drilling) and
impulsive (impact pile driving) sources,
and therefore the 120 and 160 dB re 1
uPa (rms) are applicable.

Level A harassment for non-explosive
sources—NMFS’ Technical Guidance
for Assessing the Effects of
Anthropogenic Sound on Marine
Mammal Hearing (NMFS 2016)
identifies dual criteria to assess auditory
injury (Level A harassment) to five
different marine mammal groups (based
on hearing sensitivity) as a result of
exposure to noise from two different
types of sources (impulsive or non-
impulsive). The FAA’s proposed
activity includes the use of impulsive
(impact pile driving) and non-impulsive
(vibratory pile driving and DTH drilling)
sources.

These thresholds were developed by
compiling and synthesizing the best
available science and soliciting input
multiple times from both the public and
peer reviewers to inform the final
product, and are provided in the table
below. The references, analysis, and
methodology used in the development
of the thresholds are described in NMFS
2016 Technical Guidance, which may
be accessed at: http://
www.nmfs.noaa.gov/pr/acoustics/
guidelines.htm.

TABLE 6—THRESHOLDS IDENTIFYING THE ONSET OF PERMANENT THRESHOLD SHIFT

Hearing group

PTS onset acoustic thresholds *
(received level)

Impulsive

Non-impulsive

Low-frequency cetaceans
Mid-frequency cetaceans ....
High-frequency cetaceans
Phocid Pinnipeds (underwaters) ....
Otariid Pinnipeds (underwater)

Cell 1, Lpk,flat: 219 dB,LE,LF,24h: 183 dB
Cell 3, Lpk,flat: 230 dB,LE,MF,24h: 185 dB ....
Cell 5, Lpk,flat: 202 dB,LE,HF,24h: 155 dB .....
Cell 7, Lpk,flat: 218 dB,LE,PW,24h: 185 dB ....
Cell 9, Lpk,flat: 232 dB,LE,OW,24h: 203 dB ...

Cell 2, LE,LF,24h: 199 dB.
Cell 4, LE,MF,24h: 198 dB.
Cell 6, LE,HF,24h: 173 dB.
Cell 8, LE,PW,24h: 201 dB.
Cell 10, LE,OW,24h: 219 dB.

*NMFS 2016.

Ensonified Area

Here, we describe operational and
environmental parameters of the activity
that will feed into identifying the area
ensonified above the acoustic
thresholds.

Pile driving and removal and DTH
drilling generates underwater noise that
can potentially result in disturbance to
marine mammals in the Project area.
Transmission loss (TL) is the decrease

in acoustic intensity as an acoustic
pressure wave propagates out from a
source. TL parameters vary with
frequency, temperature, sea conditions,
current, source and receiver depth,
water depth, water chemistry, and
bottom composition and topography.
The general formula for underwater TL
is:

TL=B * IOglo(Rl/Rz),

where:

R, = the distance of the modeled SPL from
the driven pile, and

R, = the distance from the driven pile of the
initial measurement.

This formula neglects loss due to
scattering and absorption, which is
assumed to be zero here. The degree to
which underwater sound propagates
away from a sound source is dependent
on a variety of factors, most notably the


http://www.nmfs.noaa.gov/pr/acoustics/guidelines.htm
http://www.nmfs.noaa.gov/pr/acoustics/guidelines.htm
http://www.nmfs.noaa.gov/pr/acoustics/guidelines.htm
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water bathymetry and presence or
absence of reflective or absorptive
conditions including in-water structures
and sediments. Spherical spreading
occurs in a perfectly unobstructed (free-
field) environment not limited by depth
or water surface, resulting in a 6 dB
reduction in sound level for each
doubling of distance from the source (20
* Jog[range]). Cylindrical spreading
occurs in an environment in which
sound propagation is bounded by the
water surface and sea bottom, resulting
in a reduction of 3 dB in sound level for
each doubling of distance from the
source (10 * log[range]). A practical
spreading value of 15 is often used
under conditions, such as at the Biorka
Island dock, where water increases with
depth as the receiver moves away from
the shoreline, resulting in an expected
propagation environment that would lie
between spherical and cylindrical
spreading loss conditions. Practical
spreading loss (4.5 dB reduction in
sound level for each doubling of
distance) is assumed here.

Underwater Sound—The intensity of
pile driving and removal sounds is
greatly influenced by factors such as the
type of piles, hammers, and the physical
environment in which the activity takes
place. A number of studies, primarily on
the west coast, have measured sound
produced during underwater pile
driving projects. These data are largely
for impact driving of steel pipe piles
and concrete piles as well as vibratory
driving of steel pipe piles.

JASCO Applied Sciences (JASCO)
conducted acoustic modeling of pile
installation and removal activities
planned for the Project, which is
included as Appendix A of the FAA’s
application. To assess potential

underwater noise exposure of marine
mammals during construction activities,
Quijano and Austin (2017) determined
source levels for six different
construction scenarios (see Table 3).
The source levels are frequency-
dependent and suitable for modeling
underwater acoustic propagation using
JASCO’s Marine Operations Noise
Model (MONM). The modeling
predicted the extent of ensonification
and the acoustic footprint from
construction activities, taking into
account the effects of pile driving
equipment, bathymetry, sound speed
profile, and seabed geoacoustic
parameters. Auditory weighting was
applied to the modeled sound fields to
estimate received levels relative to
hearing sensitivities of five marine
mammal hearing groups following
NMFS 2016 guidance.

The results are based on currently
adopted sound level thresholds for
auditory injury (Level A) expressed as
peak pressure level (PK) and 24-hr
sound exposure level (SEL), and
behavioral disturbance (Level B)
expressed as sound pressure level (SPL).
Using these guidelines, Quijano and
Austin (2017) calculated the maximum
extent (distance and ensonified areas) of
the Level A and Level B exposure zones
for each marine mammal functional
hearing group. This was calculated for
both impact and vibratory pile driving
of 18- and 30-in piles for each of the
following six Project scenarios.

The model required as input, source
sound levels in V3-octave bands between
10 Hz and 25 kHz. Source levels for
sheet pile and H pile installation were
obtained from literature, but the
available measurements did not cover
the full frequency spectrum of interest;

data for vibratory installation of sheet
and H piles were available to maximum
frequencies of 4 kHz and 10 kHz,
respectively. Modeling of the six
construction scenarios at the Project site
on Biorka Island followed three steps:

1. Piles driven into the sediment by
impact, vibratory, or downhole drilling
were characterized as sound-radiating
sources. Source levels in '/3-octave-
bands were obtained by modeling or by
adjusting source levels found in the
literature. The exact method to obtain
the Va-octave-band levels depends on
the pile geometry and pile driving
equipment, and it is described on a
case-by-case basis (see Appendix A);

2. Underwater sound propagation was
applied to predict how sound
propagates from the pile into the water
column as a function of range, depth,
and azimuthal direction. Propagation
depends on several conditions
including the frequency content of the
sound, the bathymetry, the sound speed
in the water column, and sediment
geoacoustics; and

3. The propagated sound field was
used to compute received levels over a
grid of simulated receivers, from which
distances to criteria thresholds and
maps of ensonified areas were
generated.

Modeled results are presented as
tables of distances at which SPLs or
SELs fell below thresholds defined by
criteria. For marine mammal injury, the
Level A thresholds considered here
follow the NMFS guidelines (NMFS
2016). A detailed description of the
modeling process is provided in
Appendix A of the FAA’s IHA
application.
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Table 7. Modeled Distances to Level A and Level B Exposure Thresholds from Vibratory
and Impulsive Sources Modeled Distances to Exposure Thresholds for Non-Impulsive

Sources.
Distance to Level A Threshold (m)"
s1? S2 S3 S4 S5 S6
VI:level A Level A o . o . = . o . o . o .
Functional| Vibratory Impulse S 2 S 2 S 2 S 3 ) 2 S 3
Hearing | Threshold | Threshold E 2| £ B | E | E 2 | E ES £ 2
Group |((dB rel pPa*s)| (dB rel pPa*s) = £ = = = = = £ =S £ S E
LFC’ 199 183 10 |NA| 350 30| 10 |630] 260 80 - 670 40 | 1,360
MFC! 198 185 - NA 10 - - 10 10 - - 130 | <10 220
HFC’ 173 155 NA | 510 50 770 | 360 90 10 | 2,050 10 | 2,930
PPW* 201 185 NA 80 | <10 - 200 60 10 - 290 10 770
OPW 219 203 NAT - R R i e 80
I.Jevel B Level B
Vibratory
Impulse .
Threshold Distance to Level B Threshold (m)
Threshold
(dB rel "
uPas) (dB rel uPa*s)
All
marine 120 160 1,800 | NA | 10,002 | 710 | 4,270 | 550 | 10,002 | 1,250 [ 790 | 430 | 4,720 | 790
mammals

TRos0, as modeled in Appendix A (Quijano and Austin 2017).

2Scenario 1 does not include impulsive sources.

3Low-frequency cetaceans, humpback whales.

*Mid-frequency cetaceans, killer whales.

’High-frequency cetaceans, harbor porpoise.

SPhocid pinnipeds in water, harbor seals.

®Otariid pinnipeds in water, Steller sea lions.

Marine Mammal Occurrence

In this section we provide the
information about the presence, density,
or group dynamics of marine mammals
that will inform the take calculations.

At-sea densities for marine mammal
species have not been determined for
marine mammals in Sitka Sound;
therefore, all estimates here are
determined by using observational data
from biologists, peer-reviewed
literature, and information obtained
from personal communication with
researchers and state and Federal
biologists, and from local charter boat
operators.

Harbor Seals

Harbor seals are expected to be in the
Project area in low numbers (see
Description of Marine Mammals in the
Area of the Specified Activity Section).
We estimate that up to five harbor seals
per day may be present in the Project
area on all days of construction.
Therefore, we propose to authorize 350
takes by Level B harassment. Because
the Level A ZOI for harbor seals is
nearly 1 km, the FAA requests up to two
harbor seal takes by Level A harassment
if the animals enter the ZOI undetected

and marine mammal observers (MMO)s
are not able to request a shutdown prior
to the seals being exposed to potential
Level A harassment.

Steller Sea Lion

Steller sea lion abundance in the
Project area is dependent on prey
availability. Prey species are uncommon
during the Project window; therefore,
sea lion abundance is expected to be
low. The FAA estimates that five sea
lions may be in the Project area every
day (70 days) of construction, therefore,
we estimate that 350 sea lions may be
taken by Level B harassment. We
estimate that these takes would be split
equally between the eDPS and wDPS
(175 each). The Level A zone is less
than 10 m; however, to be conservative,
the FAA is requesting a small group of
Steller sea lions to be taken by Level A
harassment. This would equate to six
total animals if split equally by DPS (3
each).

Humpback Whale

Humpback whales are found in Sitka
Bay seasonally. During mid-summer,
tour boats generally see four to five
whales per day, in the middle of Sitka

Sound. Therefore, a count of 5
humpback whales per day (70 days) was
used to estimate takes per day on every
day of construction for a total of 350
takes by Level B harassment. All takes
would be from the Central North Pacific
stock under the MMPA. For ESA
purposes, 93.9 percent would be from
the Hawaii DPS (328 animals) and 6.1
percent would be from the Mexico stock
(22 animals) based on Wade et al., 2016.
The maximum distance at which a
humpback whale may be exposed to
noise levels that exceed Level A
thresholds is 1.4 km during Scenario 6.
Even though the ensonified area extends
outside of the entrance to Symonds Bay,
a MMO stationed near the mouth of the
bay at Hanus Point would be able to see
a humpback whale outside Symonds
Bay before it enters the Level A zone
and could shut down the noise
producing activity to avoid Level A
take. In the unlikely event a whale
would go undetected and enter the
Level A zone, the FAA has requested
three takes by Level A harassment for
humpback whales. We estimate that all
three humpback whales would be from
the Hawaii DPS.
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Killer Whale

Generally, transient killer whales
follow the movements of Steller sea
lions and harbor seals on which they
prey. Given the low numbers of Steller
sea lions in Sitka Sound during
summer, it is consistent that transient
killer whales would also be rare or
infrequent in the Project area (e.g., killer
whales were only observed on five or
six days by the whale watching
industry). Small groups of 5 to 6
transient killer whales per day could be
observed throughout the summer
months; therefore, we estimate that a
group of 6 animals could enter the
Project area on 6 occasions during the
construction window, for a total of 36
takes by Level B harassment. No Level
A takes of killer whales is proposed to
be authorized for this species. The
maximum linear distance to the Level A
threshold for killer whales is less than
250 m from the source and a MMO
would be able to observe animals at this
distance and shutdown activities in
time to avoid Level A take.

Harbor Porpoise

Harbor porpoise are expected to occur
in the Project area in low numbers
during the construction window.
Sightings during this time period are
infrequent; this species is not observed
every day. The mean group size of
harbor porpoise in Southeast Alaska
was estimated to be between 2 to 3
individuals (Dahlheim et al., 2009);

therefore, we conservatively estimate
that a group of three harbor porpoise
may be present every other day of
construction for a total of 105 takes by
Level B harassment. The distances to
Level A thresholds for harbor porpoise
(HFC) are largest during impulse driving
under Scenarios 5 and 6 (see Table 3),
and extend beyond the entrance to
Symonds Bay. The duration of
Scenarios 5 and 6 is expected to be 21
days (see Table 3); therefore, we expect
that a small group of three harbor
porpoise may enter the Level A zone on
half of the days of Scenarios 5 and 6
(10.5 days) for a total of 32 takes by
Level A harassment.

Take Calculation and Estimation

Here we describe how the information
provided above is brought together to
produce a quantitative take estimate.

All estimates are conservative and
include the following assumptions:

o All pilings installed at each site
would have an underwater noise
disturbance equal to the piling that
causes the greatest noise disturbance
(i.e., the piling farthest from shore)
installed with the method that has the
ZOL. The largest underwater disturbance
(Level B) ZOI would be produced by
DTH drilling; therefore take estimates
were calculated using the vibratory pile-
driving ZOIs. The ZOIs for each
threshold are not spherical and are
truncated by land masses on either side

of the Project area, which would
dissipate sound pressure waves.

e Exposures were based on an
estimated total of 70 work days. Each
activity ranges in amount of days
needed to be completed (Table 3).

e All marine mammal individuals
potentially available are assumed to be
present within the relevant area, and
thus incidentally taken;

¢ An individual can only be taken
once during a 24-hour period; and,

¢ Exposures to sound levels at or
above the relevant thresholds equate to
take, as defined by the MMPA.

Estimates of potential instances of
take may be overestimates of the
number of individuals taken. In the
context of stationary activities such as
pile driving and in areas where resident
animals may be present, this number
represents the number of total take that
may accrue to a smaller number of
individuals, with some number of
animals being exposed more than once
per individual. While pile driving and
removal can occur any day throughout
the in-water work window, and the
analysis is conducted on a per day basis,
only a fraction of that time (typically a
matter of hours on any given day) is
actually spent pile driving/removal. The
potential effectiveness of mitigation
measures in reducing the number of
takes is typically not quantified in the
take estimation process. For these
reasons, these take estimates may be
conservative.

TABLE 8—CALCULATIONS FOR INCIDENTAL TAKE ESTIMATION

Takes proposed Takes proposed
: to be authorized to be authorized
Species by Level A by Level B
harassment harassment
Steller sea lion: Eastern and Western STOCK ..........cooiiiiiiiiiiiiiiiice e 6 350
Harbor seal ............. 2 350
Humpback whale 3 350
Killer whale: Eastern North pacific Gulf of Alaska, Aleutian Island, and Bering Sea Transient stock and
West Coast TranSIiE@Nt STOCK ........c.eoiiiiiiiiiiiiiie ettt ettt s nbe e 0 36
[ P2 g o ToT gl oo 1 o To L=< TSP P PP PTRPPPPRPN 32 105

Proposed Mitigation

In order to issue an IHA under section
101(a)(5)(D) of the MMPA, NMFS must
set forth the permissible methods of
taking pursuant to such activity, and
other means of effecting the least
practicable impact on such species or
stock and its habitat, paying particular
attention to rookeries, mating grounds,
and areas of similar significance, and on
the availability of such species or stock
for taking for certain subsistence uses
(latter not applicable for this action).
NMEFS regulations require applicants for
incidental take authorizations to include

information about the availability and
feasibility (economic and technological)
of equipment, methods, and manner of
conducting such activity or other means
of effecting the least practicable adverse
impact upon the affected species or
stocks and their habitat (50 CFR
216.104(a)(11)).

In evaluating how mitigation may or
may not be appropriate to ensure the
least practicable adverse impact on
species or stocks and their habitat, as
well as subsistence uses where
applicable, we carefully balance two
primary factors:

(1) The manner in which, and the
degree to which, the successful
implementation of the measure(s) is
expected to reduce impacts to marine
mammals, marine mammal species or
stocks, and their habitat—which
considers the nature of the potential
adverse impact being mitigated
(likelihood, scope, range), as well as the
likelihood that the measure will be
effective if implemented; and the
likelihood of effective implementation,
and;

(2) The practicability of the measures
for applicant implementation, which
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may consider such things as cost,
impact on operations, and, in the case
of a military readiness activity,
personnel safety, practicality of
implementation, and impact on the
effectiveness of the military readiness
activity.

The ZOIls were used to develop
mitigation measures for pile driving and
removal activities at the Project area.
The ZOIs effectively represent the
mitigation zone that would be
established around each pile to prevent
Level A harassment to marine
mammals, while providing estimates of
the areas within which Level B
harassment might occur. In addition to
the specific measures described later in
this section, the FAA would conduct
briefings between construction
supervisors and crews, marine mammal
monitoring team, and staff prior to the
start of all pile driving activity, and
when new personnel join the work, in
order to explain responsibilities,
communication procedures, marine
mammal monitoring protocol, and
operational procedures.

Monitoring and Shutdown for
Construction Activities

The following measures would apply
to the FAA’s mitigation through
shutdown and disturbance zones:

Shutdown Zone—For all pile driving
activities, the FAA will establish a
shutdown zone intended to contain the
area in which SPLs equal or exceed the

auditory injury criteria for cetaceans
and pinnipeds. The purpose of a
shutdown zone is to define an area
within which shutdown of activity
would occur upon sighting of a marine
mammal (or in anticipation of an animal
entering the defined area), thus
preventing injury of marine mammals
(as described previously under Potential
Effects of the Specified Activity on
Marine Mammals, serious injury or
death are unlikely outcomes even in the
absence of mitigation measures).
Modeled radial distances for shutdown
zones are shown in Table 9. However,
a minimum shutdown zone of 10 m will
be established during all pile driving
activities, regardless of the estimated
zone; and

Disturbance Zone—Disturbance zones
are the areas in which SPLs equal or
exceed 160 and 120 dB rms (for impulse
and continuous sound, respectively).
Disturbance zones provide utility for
monitoring conducted for mitigation
purposes (i.e., shutdown zone
monitoring) by establishing monitoring
protocols for areas adjacent to the
shutdown zones. Monitoring of
disturbance zones enables observers to
be aware of and communicate the
presence of marine mammals in the
Project area but outside the shutdown
zone and thus prepare for potential
shutdowns of activity. However, the
primary purpose of disturbance zone
monitoring is for documenting instances
of Level B harassment; disturbance zone

monitoring is discussed in greater detail
later (see Proposed Monitoring and

Reporting). Nominal radial distances for
disturbance zones are shown in Table 9.

Given the size of the disturbance zone
for vibratory pile driving and DTH
drilling, it is impossible to guarantee
that all animals would be observed or to
make comprehensive observations of
fine-scale behavioral reactions to sound,
and only a portion of the zone (e.g.,
what may be reasonably observed by
visual observers stationed between
Symonds Bay and Sitka Sound) would
be observed. In order to document
observed instances of harassment,
monitors record all marine mammal
observations, regardless of location. The
observer’s location, as well as the
location of the pile being driven, is
known from a GPS. The location of the
animal is estimated as a distance from
the observer, which is then compared to
the location from the pile. It may then
be estimated whether the animal was
exposed to sound levels constituting
incidental harassment on the basis of
predicted distances to relevant
thresholds in post-processing of
observational and acoustic data, and a
precise accounting of observed
incidences of harassment created. This
information may then be used to
extrapolate observed takes to reach an
approximate understanding of actual
total takes.

BILLING CODE 3510-22-P
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Table 9. Distances to Level A Shutdown and Level B Exposure Zones.

Distance to Level A Shutdown zone (m)"
Scenario 1> | Scenario 2° Scenario 3 | Scenario 4° | Scenario 5 | Scenario 6
22 days 16 days 9 days 2 days 5 days 16 days
w) w) w) w) w) w)
= = = = = =
2 2 E g | 2 2 2 g | 8| g E 2
g 2 2 2 | £ =2 £ |2 | £ =2 8 2
g £ 5 £ g =3 g £ g £ s £
Species O R= @] = O = @] = O = @] =
Harbor . 1 4
! . - 600 50 - 800 400 | 100 | 10 | 1,600 80 1,600
Porpoise
Humpback 10 - 400 30 10 700 300 80 - 700 40 1,400
whales
Harbor . - 80 <10 . 200 60 10 . 300 10 800
Seals
Killer ) 3 10 B} B 10 10 - - 150 <10 250
whales
?teller sea - ) ) R } 10 } ) R 10 R 0
10NS
Distance to Level B Exposure Zones (m)"
All marine 1,800 § 10,100° | 800 |5000] 600 |10,00°] 1,300 | 800 | 430 | s000 | 800
mammals

NOTE: Vibratory and impulse hammering will not happen simultaneously; there will be sufficient time tor MMOs to be notitied
and to adjust monitoring as needed. An MMO will be stationed at the mouth of the bay about 800 m from the noise source. Pink
shading indicates monitoring and potential shutdown for presence outside of the bay is required. Green shading indicates
monitoring for shutdown or counting as a Level B take if an animal enters the bay.
'From Table 6-3 rounded up as appropriate.

2Scenario 1 does not include impulse hammering

*Includes DTH drilling (non-impulsive).

“Actual Level A zone is larger (see Table 6-3), but 1.6 km (1 mile) is considered to be a reasonable distance to monitor.
Takes will be extrapolated due to these large monitoring zones.

BILLING CODE 3510-22-C

Monitoring Protocols—Monitoring
would be conducted before, during, and
after pile driving and vibratory removal
activities. In addition, observers shall
record all instances of marine mammal
occurrence, regardless of distance from
activity, and shall document any
behavioral reactions in concert with
distance from piles being driven.
Observations made outside the
shutdown zone will not result in
shutdown; that pile segment would be
completed without cessation, unless the
animal approaches or enters the
shutdown zone, at which point all pile
driving activities would be halted.
Monitoring will take place from 15
minutes prior to initiation through 30
minutes post-completion of pile driving
and removal activities. Pile driving
activities include the time to install or
remove a single pile or series of piles,
as long as the time elapsed between uses
of the pile driving equipment is no more

than 30 minutes. Please see Section 11
of the FAA’s application
(www.nmfs.noaa.gov/pr/permits/
incidental/construction.htm), for the
FAA’s proposed monitoring protocols.

The following additional measures
apply to visual monitoring:

(1) Monitoring will be conducted by
qualified observers, who will be placed
at the best vantage point(s) practicable
to monitor for marine mammals and
implement shutdown/delay procedures
when applicable by calling for the
shutdown to the hammer operator. A
minimum of two observers will be
required for all pile driving/removal
activities. Marine Mammal Observer
(MMO) requirements for construction
actions are as follows:

(a) Independent observers (i.e., not
construction personnel) are required;

(b) At least one observer must have
prior experience working as an observer;

(c) Other observers (that do not have
prior experience) may substitute

education (undergraduate degree in
biological science or related field) or
training for experience;

(d) Where a team of three or more
observers are required, one observer
should be designated as lead observer or
monitoring coordinator. The lead
observer must have prior experience
working as an observer; and

(e) NMFS will require submission and
approval of observer resumes.

(2) Qualified MMOs are trained
biologists, and need the following
additional minimum qualifications:

(a) Visual acuity in both eyes
(correction is permissible) sufficient for
discernment of moving targets at the
water’s surface with ability to estimate
target size and distance; use of
binoculars may be necessary to correctly
identify the target;

(b) Ability to conduct field
observations and collect data according
to assigned protocols;
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(c) Experience or training in the field
identification of marine mammals,
including the identification of
behaviors;

(d) Sufficient training, orientation, or
experience with the construction
operation to provide for personal safety
during observations;

(e) Writing skills sufficient to prepare
a report of observations including but
not limited to the number and species
of marine mammals observed; dates and
times when in-water construction
activities were conducted; dates and
times when in-water construction
activities were suspended to avoid
potential incidental injury from
construction sound of marine mammals
observed within a defined shutdown
zone; and marine mammal behavior;
and

(f) Ability to communicate orally, by
radio or in person, with project
personnel to provide real-time
information on marine mammals
observed in the area as necessary.

(3) Prior to the start of pile driving
activity, the shutdown zone will be
monitored for 15 minutes to ensure that
it is clear of marine mammals. Pile
driving will only commence once
observers have declared the shutdown
zone clear of marine mammals; animals
will be allowed to remain in the
shutdown zone (i.e., must leave of their
own volition) and their behavior will be
monitored and documented. The
shutdown zone may only be declared
clear, and pile driving started, when the
entire shutdown zone is visible (i.e.,
when not obscured by dark, rain, fog,
etc.). In addition, if such conditions
should arise during impact pile driving
that is already underway, the activity
would be halted.

(4) If a marine mammal approaches or
enters the shutdown zone during the
course of pile driving operations,
activity will be halted and delayed until
either the animal has voluntarily left
and been visually confirmed beyond the
shutdown zone or 15 minutes have
passed without re-detection of small
cetaceans and pinnipeds, and 30
minutes for humpback whales.
Monitoring will be conducted
throughout the time required to drive a
pile.

(5) Using delay and shut-down
procedures, if a species for which
authorization has not been granted or if
a species for which authorization has
been granted but the authorized takes
are met, approaches or is observed
within the Level B harassment zone,
activities will shut down immediately
and not restart until the animals have
been confirmed to have left the area.

Soft Start

The use of a soft start procedure is
believed to provide additional
protection to marine mammals by
warning or providing a chance to leave
the area prior to the hammer operating
at full capacity, and typically involves
a requirement to initiate sound from the
hammer at reduced energy followed by
a waiting period. This procedure is
repeated two additional times. It is
difficult to specify the reduction in
energy for any given hammer because of
variation across drivers and, for impact
hammers, the actual number of strikes at
reduced energy will vary because
operating the hammer at less than full
power results in “bouncing” of the
hammer as it strikes the pile, resulting
in multiple “strikes.” For impact
driving, we require an initial set of three
strikes from the impact hammer at
reduced energy, followed by a 30-
second waiting period, then 2
subsequent 3 strike sets. Soft start will
be required at the beginning of each
day’s impact pile driving work and at
any time following a cessation of impact
pile driving of 30 minutes or longer.

Timing Restrictions

The FAA will only conduct
construction activities during daytime
hours. Construction will also be
restricted to the months of May through
September to avoid overlap with times
when marine mammals have higher
densities in the Project area.

We have carefully evaluated the
FAA'’s proposed mitigation measures
and considered their effectiveness in
past implementation to preliminarily
determine whether they are likely to
effect the least practicable impact on the
affected marine mammal species and
stocks and their habitat.

Any mitigation measure(s) we
prescribe should be able to accomplish,
have a reasonable likelihood of
accomplishing (based on current
science), or contribute to the
accomplishment of one or more of the
general goals listed below:

(1) Avoidance or minimization of
injury or death of marine mammals
wherever possible (goals 2, 3, and 4 may
contribute to this goal);

(2) A reduction in the number (total
number or number at biologically
important time or location) of
individual marine mammals exposed to
stimuli expected to result in incidental
take (this goal may contribute to 1,
above, or to reducing takes by
behavioral harassment only);

(3) A reduction in the number (total
number or number at biologically
important time or location) of times any

individual marine mammal would be
exposed to stimuli expected to result in
incidental take (this goal may contribute
to 1, above, or to reducing takes by
behavioral harassment only);

(4) A reduction in the intensity of
exposure to stimuli expected to result in
incidental take (this goal may contribute
to 1, above, or to reducing the severity
of behavioral harassment only);

(5) Avoidance or minimization of
adverse effects to marine mammal
habitat, paying particular attention to
the prey base, blockage or limitation of
passage to or from biologically
important areas, permanent destruction
of habitat, or temporary disturbance of
habitat during a biologically important
time; and

(6) For monitoring directly related to
mitigation, an increase in the
probability of detecting marine
mammals, thus allowing for more
effective implementation of the
mitigation.

Based on our evaluation of the FAA’s
proposed measures, as well as any other
potential measures considered by
NMFS, NMFS has preliminarily
determined that the proposed mitigation
measures provide the means of effecting
the least practicable impact on marine
mammal species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance.

Proposed Monitoring and Reporting

In order to issue an IHA for an
activity, section 101(a)(5)(D) of the
MMPA states that NMFS must set forth
requirements pertaining to the
monitoring and reporting of such taking.
The MMPA implementing regulations at
50 CFR 216.104 (a)(13) indicate that
requests for authorizations must include
the suggested means of accomplishing
the necessary monitoring and reporting
that will result in increased knowledge
of the species and of the level of taking
or impacts on populations of marine
mammals that are expected to be
present in the proposed action area.
Effective reporting is critical to both
compliance and ensuring that the most
value is obtained from the required
monitoring.

Monitoring and reporting
requirements prescribed by NMFS
should contribute to improved
understanding of one or more of the
following:

e Occurrence of marine mammal
species in action area (e.g., presence,
abundance, distribution, density);

¢ Nature, scope, or context of likely
marine mammal exposure to potential
stressors/impacts (individual or
cumulative, acute or chronic), through
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better understanding of: (1) Action or
environment (e.g., source
characterization, propagation, ambient
noise); (2) affected species (e.g., life
history, dive patterns); (3) co-occurrence
of marine mammal species with the
action; or (4) biological or behavioral
context of exposure (e.g., age, calving or
feeding areas);

¢ Individual marine mammal
responses (behavioral or physiological)
to acoustic stressors (acute, chronic, or
cumulative), other stressors, or
cumulative impacts from multiple
stressors;

e How anticipated responses to
stressors impact either: (1) Long-term
fitness and survival of individual
marine mammals; or (2) population,
species, or stock;

¢ Effects on marine mammal habitat
(e.g., marine mammal prey species,
acoustic habitat, or other important
physical components of marine
mammal habitat); and

e Mitigation and monitoring
effectiveness.

Visual Marine Mammal Observations

The FAA will collect sighting data
and behavioral responses to
construction for marine mammal
species observed in the region of
activity during the period of activity. All
MMOs will be trained in marine
mammal identification and behaviors
and are required to have no other
construction-related tasks while
conducting monitoring. A minimum of
two MMOs will be required for all pile
driving/removal activities. The FAA
will monitor the shutdown zone and
disturbance zone before, during, and
after pile driving, with observers located
at the best practicable vantage points.
Based on our requirements, the FAA
would implement the following
procedures for pile driving and removal:

e MMOs would be located at the best
vantage point(s) in order to properly see
the entire shutdown zone and as much
of the disturbance zone as possible;

e During all observation periods,
observers will use binoculars and the
naked eye to search continuously for
marine mammals;

e If the shutdown zones are obscured
by fog or poor lighting conditions, pile
driving at that location will not be
initiated until that zone is visible.
Should such conditions arise while
impact driving is underway, the activity
would be halted; and

e The shutdown and disturbance
zones around the pile will be monitored
for the presence of marine mammals
before, during, and after any pile driving
or removal activity.

Data Collection

We require that observers use
approved data forms. Among other
pieces of information, the FAA will
record detailed information about any
implementation of shutdowns,
including the distance of animals to the
pile and description of specific actions
that ensued and resulting behavior of
the animal, if any. In addition, the FAA
will attempt to distinguish between the
number of individual animals taken and
the number of incidences of take. We
require that, at a minimum, the
following information be collected on
the sighting forms:

e Date and time that monitored
activity begins or ends;

e Construction activities occurring
during each observation period;

e Weather parameters (e.g., percent
cover, visibility);

e Water conditions (e.g., sea state,
tide state);

e Species, numbers, and, if possible,
sex and age class of marine mammals;

e Description of any observable
marine mammal behavior patterns,
including bearing and direction of
travel, and if possible, the correlation to
SPLs;

¢ Distance from pile driving or
removal activities to marine mammals
and distance from the marine mammals
to the observation point;

e Description of implementation of
mitigation measures (e.g., shutdown or
delay);

e Locations of all marine mammal
observations; and

e Other human activity in the area.
Reporting

A draft report would be submitted to
NMFS within 90 days of the completion
of marine mammal monitoring, or 60
days prior to the requested date of
issuance of any future IHA for projects
at the same location, whichever comes
first. The report will include marine
mammal observations pre-activity,
during-activity, and post-activity during
pile driving and removal days, and will
also provide descriptions of any
behavioral responses to construction
activities by marine mammals and a
complete description of all mitigation
shutdowns and the results of those
actions and an extrapolated total take
estimate based on the number of marine
mammals observed during the course of
construction. A final report must be
submitted within 30 days following
resolution of comments on the draft
report.

Negligible Impact Analysis and
Determinations

NMEF'S has defined negligible impact
as an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival
(50 CFR 216.103). A negligible impact
finding is based on the lack of likely
adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of takes alone is not enough information
on which to base an impact
determination. In addition to
considering estimates of the number of
marine mammals that might be “taken”
through harassment, NMFS considers
other factors, such as the likely nature
of any responses (e.g., intensity,
duration), the context of any responses
(e.g., critical reproductive time or
location, migration), as well as effects
on habitat, and the likely effectiveness
of the mitigation. We also assess the
number, intensity, and context of
estimated takes by evaluating this
information relative to population
status. Consistent with the 1989
preamble for NMFS’s implementing
regulations (54 FR 40338; September 29,
1989), the impacts from other past and
ongoing anthropogenic activities are
incorporated into this analysis via their
impacts on the environmental baseline
(e.g., as reflected in the regulatory status
of the species, population size and
growth rate where known, ongoing
sources of human-caused mortality, or
ambient noise levels).

Pile driving and removal activities
associated with the dock replacement
Project, as outlined previously, have the
potential to disturb or displace marine
mammals. Specifically, the specified
activities may result in take, in the form
of Level A and Level B harassment (PTS
and behavioral disturbance), from
underwater sounds generated from pile
driving and removal. Potential takes
could occur if individuals of these
species are present in the ensonified
zone when pile driving and removal
occurs. Most of the Level A takes are
precautionary as marine mammals are
not expected to enter and stay in the
Level A ensonified area for the duration
needed to incur PTS. However, if all
authorized takes be Level A harassment
were to occur, they would be of small
numbers compared to the stock sizes
and would not adversely affect the stock
through effects on annual rates of
recruitment or survival. Additionally,
the FAA’s mitigation measures,
including a shutdown of construction
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activities if animals enter the Level A
zone, further reduces the chance for PTS
in marine mammals. Therefore, the
effects to marine mammals are expected
to be negligible.

No TTS, serious injury, or mortality is
anticipated given the nature of the
activities and measures designed to
minimize the possibility of injury to
marine mammals. The potential for
these outcomes is minimized through
the construction method and the
implementation of the planned
mitigation measures. Specifically,
vibratory and impact hammers and
drilling will be the primary methods of
installation. Impact pile driving
produces short, sharp pulses with
higher peak levels and much sharper
rise time to reach those peaks. If impact
driving is necessary, implementation of
soft start and shutdown zones
significantly reduces any possibility of
injury. Given sufficient “notice”
through use of soft start (for impact
driving), marine mammals are expected
to move away from a sound source that
is annoying prior to it becoming
potentially injurious, however, as noted
previously a small number of potential
takes by PTS are proposed for
authorization and have been analyzed.
The FAA will use a minimum of two
MMOs stationed strategically to increase
detectability of marine mammals,
enabling a high rate of success in
implementation of shutdowns to avoid
injury.

The FAA’s proposed activities are
localized and of relatively short
duration (a maximum of 70 days for pile
driving and removal). The entire Project
area is limited to Symonds Bay and into
Sitka Sound for some scenarios. These
localized and short-term noise
exposures may cause short-term
behavioral modifications in harbor
seals, Steller sea lions, harbor porpoises,
killer whales, and humpback whales.
Moreover, the proposed mitigation and
monitoring measures are expected to
reduce the likelihood of injury.
Additionally, no important feeding and/
or reproductive areas for marine
mammals are known to be within the
ensonified area during the construction
window.

Effects on individuals that are taken
by Level B harassment, on the basis of
reports in the literature as well as
monitoring from other similar activities,
will likely be limited to reactions such
as increased swimming speeds,
increased surfacing time, or decreased
foraging (if such activity were occurring)

(e.g., Thorson and Reyff 2006; Lerma
2014). Significant behavioral
modifications that could potentially
lead to effects on growth, survival, or
reproduction are not expected to occur
given the short duration and small scale
of the project activities. Most likely,
individuals will simply move away
from the sound source and be
temporarily displaced from the areas of
pile driving and drilling, although even
this reaction has been observed
primarily only in association with
impact pile driving. Thus, even repeated
Level B harassment of some small
subset of the overall stock is unlikely to
result in any significant realized
decrease in fitness for the affected
individuals, and thus would not result
in any adverse impact to the stock as a
whole. Non-auditory physiological
effects and masking are not expected to
occur from the FAA’s Project activities.

The Project also is not expected to
have significant adverse effects on
affected marine mammals’ habitat. The
Project activities would not modify
existing marine mammal habitat for a
significant amount of time. The
activities may cause some fish to leave
the area of disturbance, thus temporarily
impacting marine mammals’ foraging
opportunities in a limited portion of the
foraging range. However, because of the
short duration of the activities and the
relatively small area of the habitat that
may be affected, and the decreased
potential of prey species to be in the
Project area during the construction
work window, the impacts to marine
mammal habitat are not expected to
cause significant or long-term negative
consequences.

In summary and as described above,
the following factors primarily support
our preliminary determination that the
impacts resulting from this activity are
not expected to adversely affect the
species or stock through effects on
annual rates of recruitment or survival:

e No mortality or serious injury is
anticipated or authorized;

e Level B harassment may consist of,
at worst, temporary modifications in
behavior (e.g. temporary avoidance of
habitat or changes in behavior);

o The lack of important feeding,
pupping, or other areas in the action
area during the construction window;

e Mitigation is expected to minimize
the likelihood and severity of the level
of harassment; and

¢ The small percentage of the stock
that may be affected by Project activities
(<15 percent for all stocks).

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
proposed monitoring and mitigation
measures, NMFS preliminarily finds
that the total marine mammal take from
the FAA’s construction activities will
have a negligible impact on the affected
marine mammal species or stocks.

Small Numbers

As noted above, only small numbers
of incidental take may be authorized
under Section 101(a)(5)(D) of the MMPA
for specified activities other than
military readiness activities. The MMPA
does not define small numbers and so,
in practice, where estimated numbers
are available, NMFS compares the
number of individuals taken to the most
appropriate estimation of abundance of
the relevant species or stock in our
determination of whether an
authorization is limited to small
numbers of marine mammals.
Additionally, other qualitative factors
may be considered in the analysis, such
as the temporal or spatial scale of the
activities.

Table 10 details the number of
instances that animals could be exposed
to received noise levels that could cause
Level A and Level B harassment for the
proposed work at the Project site
relative to the total stock abundance.
The numbers of animals authorized to
be taken for all species would be
considered small relative to the relevant
stocks or populations even if each
estimated instance of take occurred to a
new individual—an extremely unlikely
scenario. The total percent of the
population (if each instance was a
separate individual) for which take is
requested is less than 15 percent for all
stocks (Table 10). For pinnipeds,
especially harbor seals occurring in the
vicinity of the Project area, there will
almost certainly be some overlap in
individuals present day-to-day, and the
number of individuals taken is expected
to be notably lower.

Based on the analysis contained
herein of the proposed activity
(including the proposed mitigation and
monitoring measures) and the
anticipated take of marine mammals,
NMEFS preliminarily finds that small
numbers of marine mammals will be
taken relative to the population size of
the affected species or stocks.
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TABLE 10—ESTIMATED NUMBERS AND PERCENTAGE OF STOCK THAT MAY BE EXPOSED TO LEVEL A AND LEVEL B

HARASSMENT
Proposed Proposed Stock(s Percentage of
Species alﬂ?\?er;zfd alﬂ?\?er;zsd abunda(nc):e total stgck
takes takes estimate 1 (percent)
Harbor Seal (Phoca Vituling) .............c.cccceiiiiininiesiieieieseeee e
Sitka/Chatham STOCK .........ccccuiiiiiiiieieiee e 2 350 14,855 2.37
Steller sea lion (Eumatopias jubatus):
Western U.S. Stock 6 350 50,983 0.698
EASIOIN U.S. STOCK ...eoeecteeeeeeeeeetee ettt e et e et eeeee e esteeesenneeees | cereeeesiseeesssseesssss | teeeessieessssseessnnes 41,638 0.855
Killer whale (Orcinus orca):
Eastern North Pacific, Gulf of AK, Aleutian Island, and Bering Sea
TransSienNt STOCK .........ocuiiiuiiiiiiiie ettt 0 36 587 6.13
West Coast TranSi@Nt STOCK ........c..cccueieeiiaiii ittt seeaes | eesieeaiiee e enieases | eereesseeesseeseeaneeas 243 14.8
Humpback whale (Megaptera noviaengliag) ..............ccccceuceenoiiceenienseennens
Central North Pacific Stock ............ccccceveeene.. 3 350 10,103 3.49
Harbor Porpoise (Phocoena phocoena) ..
Southeast AlaSKa STOCK ............ococcueeeecieeeie et 32 105 11,146 1.23

1 All stock abundance estimates presented here are from the 2016 Alaska Stock Assessment Report.

Unmitigable Adverse Impact Analysis
and Determination

In order to issue an IHA, NMFS must
find that the specified activity will not
have an “unmitigable adverse impact”’
on the subsistence uses of the affected
marine mammal species or stocks by
Alaskan Natives. NMFS has defined
“unmitigable adverse impact”” in 50 CFR
216.103 as: an impact resulting from the
specified activity: (1) That is likely to
reduce the availability of the species to
a level insufficient for a harvest to meet
subsistence needs by: (i) Causing the
marine mammals to abandon or avoid
hunting areas; (ii) Directly displacing
subsistence users; or (iii) Placing
physical barriers between the marine
mammals and the subsistence hunters;
and (2) That cannot be sufficiently
mitigated by other measures to increase
the availability of marine mammals to
allow subsistence needs to be met.

Harbor seals and Steller sea lions are
subsistence harvested in Alaska. During
2012, the estimated subsistence take of
harbor seals in southeast Alaska was
595 seals with 49 of these taken near
Sitka (Wolfe et al., 2013). This is the
lowest number of seals taken since 1992
(Wolfe et al., 2013) and is attributed to
the decline in subsistence hunting
pressure over the years as well as a
decrease in efficiency per hunter (Wolf
et al., 2013).

The peak hunting season in southeast
Alaska occurs during the month of
November and again over the March to
April time frame (Wolfe et al., 2013).
This corresponds to times when seals
are aggregated in shoal areas as they
prey on forage species such as herring,
making them easier to find and hunt.

The proposed Project is in an area
where subsistence hunting for harbor
seals or sea lions could occur (Wolfe et

al., 2013), but the location is not
preferred for hunting. There is little to
no hunting documented in the vicinity
and there are no harvest quotas for non-
listed marine mammals. For these
reasons and the fact that Project
activities would occur outside of the
primary subsistence hunting seasons,
there would be no impact on
subsistence activities or on the
availability of marine mammals for
subsistence use.

To satisfy requirements under Section
106 of the National Historic
Preservation Act, R&M Consultants, Inc.
reached out to the Sitka Tribe of Alaska,
Central Council of the Tlingit and
Haida, and Sealaska regarding cultural
resources in 2016. No issues or concerns
with the Project were raised during this
effort.

Based on the description of the
specified activity, the measures
described to minimize adverse effects
on the availability of marine mammals
for subsistence purposes, and the
proposed mitigation and monitoring
measures, NMFS has preliminarily
determined that there will not be an
unmitigable adverse impact on
subsistence uses from the FAA’s
proposed activities.

Endangered Species Act

Section 7(a)(2) of the Endangered
Species Act of 1973 (ESA: 16 U.S.C.
1531 et seq.) requires that each Federal
agency insure that any action it
authorizes, funds, or carries out is not
likely to jeopardize the continued
existence of any endangered or
threatened species or result in the
destruction or adverse modification of
designated critical habitat. To ensure
ESA compliance for the issuance of
IHAs, NMFS consults internally, in this

case with the Alaska regional Protected
Resources Division Office, whenever we
propose to authorize take for
endangered or threatened species.

NMFS is proposing to authorize take
of two DPSs (i.e., wDPS of Steller sea
lions and Mexico DPS of humpback
whales), which are listed under the
ESA. The Permit and Conservation
Division has requested initiation of
Section 7 consultation with the Alaska
Region for the issuance of this [HA.
NMFS will conclude the ESA
consultation prior to reaching a
determination regarding the proposed
issuance of the authorization.

Proposed Authorization

As aresult of these preliminary
determinations, NMFS proposes to issue
an IHA to the FAA for conducting their
Biorka Island Dock Replacement Project,
provided the previously mentioned
mitigation, monitoring, and reporting
requirements are incorporated. This
section contains a draft of the IHA itself.
The wording contained in this section is
proposed for inclusion in the THA (if
issued).

1. This IHA is valid for 1 year from
May 1, 2018 through April 30, 2019.

2. This IHA is valid only for pile
driving and removal activities
associated with the Biorka Island Dock
Replacement Project in Symonds Bay,
Alaska from May 1 to September 30,
2018.

3. General Conditions

(a) A copy of this IHA must be in the
possession of the FAA, its designees,
and work crew personnel operating
under the authority of this IHA.

(b) The species authorized for taking
are summarized in Table 11.

(c) The taking, by Level A and Level
B harassment, is limited to the species
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listed in condition 3(b). See Table 1 for
numbers of take authorized.

TABLE 11—AUTHORIZED TAKE
NUMBERS

Authorized take
Species

Level A | Level B
Harbor seal ................... 2 350
California sea lion ......... 6 350
Harbor porpoise .... 32 105
Killer whale ........... 0 36
Humpback whale .......... 3 350

(d) The taking by injury (Level A
harassment), serious injury, or death of
the species listed in condition 3(b) of
the Authorization or any taking of any
other species of marine mammal is
prohibited and may result in the
modification, suspension, or revocation
of this IHA, unless authorization of take
by Level A harassment is listed in
condition 3(b) of this Authorization.

(e) The FAA shall conduct briefings
between construction supervisors and
crews, marine mammal monitoring
team, and staff prior to the start of all
pile driving and removal activities, and
when new personnel join the work.

4. Mitigation Measures

The holder of this Authorization is
required to implement the following
mitigation measures.

(a) For all pile driving and removal,
the FAA shall implement a minimum
shutdown zone of 10 m radius around
the pile. Additionally, the FAA shall
implement shutdown zones for each
construction scenario as presented in
Table 12. If a marine mammal comes
within or approaches the applicable
shutdown zone, such operations shall
cease.

Table 12. Distances to Level A Shutdown and Level B Exposure Zones.

Distance to Level A Shutdown zone (m)
Scenario 1 Scenario 2 Scenario 3 | Scenario 4 | Scenario 5 Scenario 6
22 days 16 days 9 days 2 days 5 days 16 days
w v w) w) w) w
= = = = = =
g o g o S o S o S o g o
S| 2| S| 2| E| Z|E|Z| 5| L] E| 2
g ) g = g ) 5 ) 5 £ g )
Species ) = O = ) = O = O g O =
r}}arb"{ . - 600 50 - 800 400 | 100 | 10 | 1,600 80 1,600"
orpoise
FHumpback 10 . 400 30 10 700 300 | 80 y 700 40 1,400
whales
Harbor - ; 80 <10 | - 200 60 | 10| - 300 10 800
Seals
Killer
whales - - 10 - - 10 10 - - 150 <10 250
S_teller sea - ) ) ) ) 10 ) ) ) 10 ) 30
lions
Distance to Level B Exposure Zones (m)
All marine 1,800 - 10,100° | 800 |[s000| 600 |10,00°] 1,300 | 800 | 430 5000 | 800
mammals

(b) For in-water heavy machinery
work other than pile driving (e.g.,
standard barges, tug boats, barge-
mounted excavators, or clamshell
equipment used to place or remove
material), if a marine mammal comes
within 10 meters, operations shall cease
and vessels shall reduce speed to the
minimum level required to maintain
steerage and safe working conditions.

(c) The FAA shall establish
monitoring locations as described
below. Please also refer to the FAA’s
application (see www.nmfs.noaa.gov/pr/
permits/incidental/construction.htm).

i. For all pile driving and removal
activities, a minimum of two observers
shall be deployed, with one positioned
to achieve optimal monitoring of the
shutdown zones and the second
positioned to achieve optimal
monitoring of surrounding waters of
Biorka dock and portions of Symonds

Bay and Sitka Sound. If practicable, the

second observer should be deployed to
an elevated position with clear sight
lines to the Project area.

ii. These observers shall record all

observations of marine mammals,
regardless of distance from the pile

being driven, as well as behavior and
potential behavioral reactions of the
animals.

iii. All observers shall be equipped for

communication of marine mammal

observations amongst themselves and to

other relevant personnel (e.g., those
necessary to effect activity delay or
shutdown).

(d) Monitoring shall take place from
15 minutes prior to initiation of pile

driving and removal activity through 30
minutes post-completion of pile driving

and removal activity. In the event of a

delay or shutdown of activity resulting
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from marine mammals in the shutdown
zone, animals shall be allowed to
remain in the shutdown zone (i.e., must
leave of their own volition) and their
behavior shall be monitored and
documented. Monitoring shall occur
throughout the time required to drive a
pile. The shutdown zone must be
determined to be clear during periods of
good visibility (i.e., the entire shutdown
zone and surrounding waters must be
visible to the naked eye).

(e) If a marine mammal approaches or
enters the shutdown zone, all pile
driving and removal activities at that
location shall be halted. If pile driving
is halted or delayed due to the presence
of a marine mammal, the activity may
not commence or resume until either
the animal has voluntarily left and been
visually confirmed beyond the
shutdown zone or fifteen minutes have
passed without re-detection of small
cetaceans and pinnipeds and 30
minutes for humpback whales.

(f) Using delay and shut-down
procedures, if a species for which
authorization has not been granted or if
a species for which authorization has
been granted but the authorized takes
are met, approaches or is observed
within the Level B harassment zone
(Table 2), activities will shut down
immediately and not restart until the
animals have been confirmed to have
left the area.

(g) Monitoring shall be conducted by
qualified observers. Trained observers
shall be placed from the best vantage
point(s) practicable to monitor for
marine mammals and implement
shutdown or delay procedures when
applicable through communication with
the equipment operator. Observer
training must be provided prior to
project start and in accordance with the
monitoring measures in the application,
and shall include instruction on species
identification (sufficient to distinguish
the species listed in 3(b)), description
and categorization of observed
behaviors and interpretation of
behaviors that may be construed as
being reactions to the specified activity,
proper completion of data forms, and
other basic components of biological
monitoring, including tracking of
observed animals or groups of animals
such that repeat sound exposures may
be attributed to individuals (to the
extent possible).

(h) The FAA shall use soft start
techniques recommended by NMFS for
impact pile driving. Soft start requires
contractors to provide an initial set of
strikes at reduced energy, followed by a
thirty-second waiting period, then two
subsequent reduced energy strike sets.
Soft start shall be implemented at the

start of each day’s impact pile driving
and at any time following cessation of
impact pile driving for a period of thirty
minutes or longer.

(i) Pile driving shall only be
conducted during daylight hours.

5. Monitoring

The holder of this Authorization is
required to conduct marine mammal
monitoring during pile driving and
removal activities. Marine mammal
monitoring and reporting shall be
conducted in accordance with the
monitoring measures in the application.

(a) The FAA shall collect sighting data
and behavioral responses to pile driving
and removal and drilling activities for
marine mammal species observed in the
region of activity during the period of
activity. All observers shall be trained in
marine mammal identification and
behaviors, and shall have no other
construction-related tasks while
conducting monitoring.

(b) For all marine mammal
monitoring, the information shall be
recorded as described in the monitoring
measures section of the application.

6. Reporting

The holder of this Authorization is
required to:

(a) Submit a draft report on all
monitoring conducted under the IHA
within 90 days of the completion of
marine mammal monitoring, or 60 days
prior to the issuance of any subsequent
IHA for projects at the Project area,
whichever comes first. A final report
shall be prepared and submitted within
thirty days following resolution of
comments on the draft report from
NMFS. This report must contain the
informational elements described in the
application, at minimum (see
www.nmfs.noaa.gov/pr/permits/
incidental/construction.htm), and shall
also include:

i. Detailed information about any
implementation of shutdowns,
including the distance of animals to the
pile and description of specific actions
that ensued and resulting behavior of
the animal, if any.

ii. Description of attempts to
distinguish between the number of
individual animals taken and the
number of incidents of take, such as
ability to track groups or individuals.

iii. An estimated total take estimate
extrapolated from the number of marine
mammals observed during the course of
construction activities, if necessary.

(b) Reporting injured or dead marine
mammals:

i. In the unanticipated event that the
specified activity clearly causes the take
of a marine mammal in a manner
prohibited by this IHA, such as a serious
injury or mortality, the FAA shall

immediately cease the specified
activities and report the incident to the
Office of Protected Resources, NMFS,
and the Alaska Regional Stranding
Coordinator. The report must include
the following information:

A. Time and date of the incident;

B. Description of the incident;

C. Environmental conditions (e.g.,
wind speed and direction, Beaufort sea
state, cloud cover, and visibility);

D. Description of all marine mammal
observations in the 24 hours preceding
the incident;

E. Species identification or
description of the animal(s) involved;

F. Fate of the animal(s); and

G. Photographs or video footage of the
animal(s).

Activities shall not resume until
NMEFS is able to review the
circumstances of the prohibited take.
NMFS will work with the FAA to
determine what measures are necessary
to minimize the likelihood of further
prohibited take and ensure MMPA
compliance. The FAA may not resume
their activities until notified by NMFS.

ii. In the event that the FAA discovers
an injured or dead marine mammal, and
the lead observer determines that the
cause of the injury or death is unknown
and the death is relatively recent (e.g.,
in less than a moderate state of
decomposition), the FAA shall
immediately report the incident to the
Office of Protected Resources, NMFS,
and the Alaska Regional Stranding
Coordinator.

The report must include the same
information identified in 6(b)(i) of this
IHA. Activities may continue while
NMFS reviews the circumstances of the
incident. NMFS will work with the FAA
to determine whether additional
mitigation measures or modifications to
the activities are appropriate.

iii. In the event that the FAA
discovers an injured or dead marine
mammal, and the lead observer
determines that the injury or death is
not associated with or related to the
activities authorized in the IHA (e.g.,
previously wounded animal, carcass
with moderate to advanced
decomposition, scavenger damage), the
FAA shall report the incident to the
Office of Protected Resources, NMFS,
and the Alaska Regional Stranding
Coordinator, NMFS, within 24 hours of
the discovery. The FAA shall provide
photographs or video footage or other
documentation of the stranded animal
sighting to NMFS.

7. This Authorization may be
modified, suspended or withdrawn if
the holder fails to abide by the
conditions prescribed herein, or if
NMFS determines the authorized taking
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is having more than a negligible impact
on the species or stock of affected
marine mammals.

Request for Public Comments

We request comment on our analyses,
the draft authorization, and any other
aspect of this Notice of Proposed IHAs
for the FAA’s dock replacement
construction activities. Please include
with your comments any supporting
data or literature citations to help
inform our final decision on the FAA’s
request for MMPA authorization.

Dated: August 24, 2017.
Donna S. Wieting,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2017-18347 Filed 8-29-17; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Vietham War Commemoration
Advisory Committee; Notice of Federal
Advisory Committee Meeting

AGENCY: Deputy Chief Management
Officer, Department of Defense.
ACTION: Notice of Federal Advisory
Committee meeting.

SUMMARY: The Department of Defense
(DoD) is publishing this notice to
announce that the following Federal
Advisory Committee meeting of the
Vietnam War Commemoration Advisory
Committee will take place.

DATES: Open to the public Thursday,
September 28, 2017, from 10:00 a.m. to
12:00 p.m.
ADDRESSES: Pentagon Library and
Conference Center, 1155 Defense
Pentagon, Washington, DC 20301-1155.
FOR FURTHER INFORMATION CONTACT: Mrs.
Marcia Moore, 703-571-2005 (Voice),
703-692—4691 (Facsimile),
marcia.l.moorel2.civ@mail. mil (Email).
Mailing address is DoD Vietnam War
Commemoration Program Office, 241
18th Street South, Suite 101, Arlington,
VA 22202. Web site: http://
www.vietnamwar50th.com. The most
up-to-date changes to the meeting
agenda can be found on the Web site.
SUPPLEMENTARY INFORMATION: This
meeting is being held under the
provisions of the Federal Advisory
Committee Act (FACA) of 1972 (5
U.S.C., Appendix, as amended), the
Government in the Sunshine Act of
1976 (5 U.S.C. 552b, as amended), and
41 CFR 102-3.140 and 102-3.150.

In accordance with Public Law 110-
181 sec. 598; the 2008 National Defense

Authorization Act authorized the
Secretary of Defense to establish the
Vietnam War Commemoration Office.
The Office promotes events, exhibits,
partnerships, and other activities to
meet the objectives specified in Law: 1.
To thank and honor veterans of the
Vietnam War, including personnel who
were held as prisoners of war (POW), or
listed as missing in action (MIA), for
their service and sacrifice on behalf of
the United States and to thank and
honor the families of these veterans. 2.
To highlight the service of the Armed
Forces during the Vietnam War and the
contributions of Federal agencies and
governmental and non-governmental
organizations that served with, or in
support of, the Armed Forces. 3. To pay
tribute to the contributions made on the
home front by the people of the United
States during the Vietnam War. 4. To
highlight the advances in technology,
science, and medicine related to
military research conducted during the
Vietnam War. 5. To recognize the
contributions and sacrifices made by the
allies of the United States during the
Vietnam War.

Purpose of the Meeting: The Vietnam
War Commemoration Advisory
Committee is providing
recommendations on the Vietnam War
Commemoration Office’s Strategic Plan.

Agenda: The meeting will begin at
10:00 a.m. and end at 12:00 p.m. on
September 28, 2017. Members will share
their individual comments on the
Strategic Plan and will then build a
consensus on their recommendations.

Meeting Accessibility: The walk to the
meeting room will take approximately
10 minutes. Ramp access is available for
the physically challenged. Visitors in
wheelchairs must be accompanied by
someone who will assist them.

Written Statements: The public is
invited to submit written statements to
the Designated Federal Officer by
Friday, September 22, 2017 using the
contact information in the FOR FURTHER
INFORMATION CONTACT section.

Dated: August 24, 2017.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2017-18321 Filed 8-29-17; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[EL17-33-000]
Great River Energy; Notice of Filing

Take notice that on July 25, 2017,
Great River Energy submitted a
supplement to its December 29, 2016
updated revenue requirement for
Reactive Power Service provided under
Schedule 2 of the Midwest ISO Tariff.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. On or before the
comment date, it is not necessary to
serve motions to intervene or protests
on persons other than the Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
eFiling link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 5 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the eLibrary
link and is available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive email
notification when a document is added
to a subscribed docket(s). For assistance
with any FERC Online service, please
email FERCOnlineSupport@ferc.gov, or
call (866) 208—3676 (toll free). For TTY,
call (202) 502—-8659.

Comment Date: 5:00 p.m. Eastern
Time on September 5, 2017.

Dated: August 24, 2017.
Kimberly D. Bose,
Secretary.
[FR Doc. 2017-18369 Filed 8-29-17; 8:45 am]|
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP17-485-000]

Tallgrass Interstate Gas Transmission,
LLC; Notice of Application

Take notice that on August 18, 2017,
Tallgrass Interstate Gas Transmission,
LLC (Tallgrass), 370 Van Gordon Street,
Lakewood, Colorado 80228, filed an
application pursuant to section 7(b) of
the Natural Gas Act (NGA) and Part 157
of the Commission’s Regulations
requesting authority to abandon a 47-
mile 16-inch-diameter pipe segment
(Segment 55) on its pipeline system
from the discharge side of the existing
Labonte Compressor Station located in
Converse County, Wyoming to the inlet
side of the existing Guernsey
Compressor Station located in Platte
County, Wyoming. Tallgrass states that
Segment 55 will be abandoned in place
and sold to Tallgrass Midstream, LLC
(TMID), an affiliate. Upon authorization
to abandon the facilities described
above, TMID will purchase, convert,
own and operate the pipeline segment
as a crude oil pipeline to meet the
increasing demand for pipeline
transportation of crude oil. The filing
may be viewed on the web at http://
www.ferc.gov using the “eLibrary’’ link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208—3676 or TYY, (202)
502-8659.

Any questions concerning this
application should be directed to David
Haag, Vice President, Regulatory,
Tallgrass Interstate Gas Transmission,
LLC, 370 Van Gordon Street Lakewood,
CO 80228-1519, phone: (303) 763—-3258
or email: David.Haag@
tallgrassenergylp.com.

Pursuant to section 157.9 of the
Commission’s rules (18 CFR 157.9),
within 90 days of this Notice, the
Commission staff will either: Complete
its environmental assessment (EA) and
place it into the Commission’s public
record (eLibrary) for this proceeding or
issue a Notice of Schedule for
Environmental Review. If a Notice of
Schedule for Environmental Review is
issued, it will indicate, among other
milestones, the anticipated date for the
Commission staff’s issuance of the final
environmental impact statement (FEIS)
or EA for this proposal. The filing of the
EA in the Commission’s public record
for this proceeding or the issuance of a
Notice of Schedule will serve to notify

federal and state agencies of the timing
for the completion of all necessary
reviews, and the subsequent need to
complete all federal authorizations
within 90 days of the date of issuance
of the Commission staff’s FEIS or EA.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before the comment date
stated below, file with the Federal
Energy Regulatory Commission, 888
First Street NE., Washington, DC 20426,
a motion to intervene in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the NGA (18
CFR 157.10). A person obtaining party
status will be placed on the service list
maintained by the Secretary of the
Commission and will receive copies of
all documents filed by the applicant and
by all other parties. A party must submit
5 copies of filings made with the
Commission and must mail a copy to
the applicant and to every other party in
the proceeding. Only parties to the
proceeding can ask for court review of
Commission orders in the proceeding.

However, a person does not have to
intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
to this project. The Commission will
consider these comments in
determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s
rules require that persons filing
comments in opposition to the project
provide copies of their protests only to
the party or parties directly involved in
the protest.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commenters will be
placed on the Commission’s
environmental mailing list, will receive
copies of the environmental documents,
and will be notified of meetings
associated with the Commission’s
environmental review process.
Environmental commenters will not be
required to serve copies of filed
documents on all other parties.
However, the non-party commenters
will not receive copies of all documents
filed by other parties or issued by the
Commission (except for the mailing of

environmental documents issued by the
Commission) and will not have the right
to seek court review of the
Commission’s final order.

The Commission strongly encourages
electronic filings of comments, protests
and interventions in lieu of paper using
the eFiling link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 5 copies
of the protest or intervention to the
Federal Energy regulatory Commission,
888 First Street NE., Washington, DC
20426.

Comment Date: 5:00 p.m. Eastern
Time on September 14, 2017.

Dated: August 24, 2017.
Kimberly D. Bose,
Secretary.
[FR Doc. 2017-18368 Filed 8-29-17; 8:45 am]|
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[CERCLA-04-2017-3758; FRL-9966—-03—
Region 4]

Former Douglas Battery Site, Winston-
Salem, Forsyth County, North
Carolina; Notice of Settlement

Correction

In notice document 2017-17737,
appearing on page 39785, in the issue of
Tuesday, August 22, 2017, make the
following correction:

On page 39785, in the second column,
in the DATES section, on the third line,
the entry “October 23, 2017” should
read “September 21, 2017”.

[FR Doc. G1-2017-17737 Filed 8-29-17; 8:45 am]
BILLING CODE 1301-00-D

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPPT-2017-0139; FRL-9966-83]
Methylene Chloride in Furniture
Refinishing; Workshop

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of public meeting.

SUMMARY: On September 12, 2017, EPA
is holding a workshop on the use of
methylene chloride in furniture
refinishing. In a proposed rule
published on January 19, 2017, EPA
proposed to prohibit manufacture
(including import), processing, and
distribution in commerce of methylene
chloride in consumer paint and coating
removal and most types of commercial
paint and coating removal, except for
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commercial furniture refinishing. This
workshop will help inform EPA’s
understanding of methylene chloride
use in furniture refinishing. Federal and
state governments, industry
professionals, furniture refinishing
experts, non-government organizations,
and academic experts, among others,
will discuss the role of methylene
chloride in furniture refinishing,
potential alternatives, economic
impacts, and other issues identified in
EPA’s January 2017 proposed rule on
methylene chloride, which deferred
action on the use of methylene chloride
in commercial furniture refinishing.
This information will allow EPA to
better understand current work
practices and obtain additional
information on the economic
considerations involved in selecting
chemical products for paint and coating
removal in the furniture refinishing
sector. The meeting also aims to
facilitate an exchange of information on
existing use practices and furniture
refinishers’ experience, in general, with
paint removal products and methods.
DATES: The meeting will be held in
Boston on September 12, 2017, from
9:00 a.m. to 4:00 p.m.

To request accommodation of a
disability, please contact the technical
person listed under FOR FURTHER
INFORMATON CONTACT, preferably at least
10 days prior to the meeting, to give
EPA as much time as possible to process
your request.

Meeting Registration. You may
register online (preferred) or in person
at the meeting. To register online for the
meeting, go to: https://
www.eventbrite.com/e/us-epa-public-
meeting-on-methylene-chloride-in-
furniture-refinishing-tickets-
36895406153. Advance registration for
the meeting must be completed no later
than September 10, 2017. On-site
registration will be permitted, but
seating and speaking priority will be
given to those who pre-register by the
deadline.

Comments. EPA will hear oral
comments at the meeting, and will
accept written comments and materials
submitted to docket identification (ID)
number EPA-HQ-OPPT-2017-0139 at
http://www.regulations.gov on or before
November 12, 2017. For further
information about participation and
submitting materials, see Unit III: How
Can I Request to Participate in this
Meeting?

ADDRESSES: The meeting will be held at
held at EPA’s Region 1 office at 5 Post
Office Square, Suite 100, Boston, MA
02109-3912.

FOR FURTHER INFORMATION CONTACT:

For technical information contact:
Ingrid Feustel, Chemical Control
Division (7405M), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460-0001;
telephone number: (202) 564—3199;
email address: Feustel.ingrid@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; email address: TSCA-Hotline@
epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

This action may be of particular
interest to entities that manufacture
(defined under TSCA to include
import), process, distribute in
commerce, use or dispose of methylene
chloride or other chemicals in furniture
restoration, especially entities identified
under North American Industrial
Classification System (NAICS) code
811420. Since other entities may also be
interested, the Agency has not
attempted to describe all the specific
entities and corresponding NAICS codes
for entities that may be interested in or
affected by this action.

B. How can I get copies of this document
and other related information?

The docket for this action, identified
by docket identification (ID) number
EPA-HQ-OPPT-2017-0139 is available
at http://www.regulations.gov or at the
Office of Pollution Prevention and
Toxics Docket (OPPT Docket),
Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPPT
Docket is (202) 566—0280. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

II. Background

In the Federal Register of January 19,
2017 (82 FR 7464) (FRL-9958-57), EPA
proposed to prohibit manufacture
(including import), processing, and
distribution in commerce of methylene
chloride in consumer paint and coating
removal and in most types of
commercial paint and coating removal,
excluding commercial furniture
refinishing. In that notice, the Agency

announced its intention to hold a public
meeting to learn more about methylene
chloride use in furniture refinishing.
This workshop will help EPA and all
stakeholders better understand
challenges in commercial furniture
refinishing. The workshop aims to
facilitate an exchange of information on
existing use and work practices, the
needs, and preferences and expertise of
craftspeople, and the availability and
effectiveness of paint and coating
removal approaches. Federal and state
governments, industry professionals,
furniture restoration experts, non-profit
organizations, and academic experts,
among others, will discuss the role of
methylene chloride in furniture
restoration. The workshop will include
presentations by subject matter experts,
with sessions focused on current use
practices, the availability of safer
alternatives in furniture refinishing, and
worker protection measures. The
workshop will include opportunities for
public comment.

III. How can I request to participate in
this meeting?

A. Registration

To attend the meeting in person or to
receive remote access, you must register
no later than September 10, 2017, by
visiting: https://www.eventbrite.com/e/
us-epa-public-meeting-on-methylene-
chloride-in-furniture-refinishing-tickets-
36895406153. While on-site registration
will be available, seating will be on a
first-come, first-served basis, with
priority given to early registrants, until
room capacity is reached. For registrants
not able to attend in person, the meeting
will also provide remote access
capabilities; registered participants will
be provided information on how to
connect to the meeting prior to its start.

B. Submitting Written Materials

You may submit written information
for consideration during or after this
meeting. Information should be
submitted to docket ID number EPA—
HQ-OPPT-2017-139 available at
through https://www.regulations.gov.
Follow the online instructions for
submitting information or comments.
Once submitted, this information cannot
be edited or withdrawn. EPA may
publish any information received to its
public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information or other information whose
disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
statement or information. Information
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must be received on or before November
12, 2017.

Authority: 15 U.S.C. 2605.

Dated: August 24, 2017.
Wendy Cleland-Hamnett,

Acting Assistant Administrator, Office of
Chemical Safety and Pollution Prevention.

[FR Doc. 2017-18420 Filed 8-29-17; 8:45 am]
BILLING CODE 6560-50-P

FARM CREDIT ADMINISTRATION
[NV-17-24]

Equal Employment Opportunity and
Diversity

AGENCY: Farm Credit Administration.
ACTION: Policy statement.

SUMMARY: The Farm Credit
Administration (FCA) Board recently
updated its Policy Statement on Equal
Employment Opportunity and Diversity.
DATES: August 24, 2017.

FOR FURTHER INFORMATION CONTACT:
Thais Burlew, Director of Equal
Employment Opportunity and
Inclusion, Farm Credit Administration,
1501 Farm Credit Drive, McLean
Virginia 22102-5090, (703) 883—4290,
TTY (703) 883—-4352.

SUPPLEMENTARY INFORMATION: While not
required by law, the Equal Employment
Opportunity Commission (EEOC) has
determined that reissuance of an
agency’s EEO policy statement each
fiscal year is a symbol of the agency
leadership’s commitment to EEO and
Diversity principles. The FCA
conducted its annual review of Policy
Statement FCA-PS—62 on Equal
Employment Opportunity (EEO) and
Diversity. The policy has no changes
other than a citation clarification.

The text of the updated Policy
Statement is set forth below in its
entirety. All FCA Board policy
statements may be viewed on FCA’s
Web site. From www.fca.gov, select
“Laws & Regulations,” then select “FCA
Handbook,” then select “FCA Board
Policy Statements.”

Equal Employment Opportunity and
Diversity

FCA-PS-62

Effective Date: August 24, 2017.

Effect on Previous Action: Replaces
FCA-PS-62 [NV16-14] dated August
12, 2016 (81 FR 53482, 8/12/16).

Source of Authority: Title VII of the
Civil Rights Act of 1964, as amended (42
U.S.C. 2000e et seq.); Age
Discrimination in Employment Act (29
U.S.C. 621 et seq.); Section 501 of the
Rehabilitation Act of 1973, as amended

(29 U.S.C. 791); Equal Pay Act of 1974
(29 U.S.C. 206(d)); Civil Service Reform
Act of 1978 (5 U.S.C. 3112); Notification
and Federal Employee
Antidiscrimination and Retaliation Act
of 2002 (No FEAR Act) (5 U.S.C. 2301);
Genetic Information Nondiscrimination
Act of 2008 (42 U.S.C. 2000ff et seq.);
section 5.9 of the Farm Credit Act of
1971, as amended (12 U.S.C. 2243);
Executive Order 11478 (Equal
Employment Opportunity in the Federal
Government), as amended by Executive
Orders 13087 and 13152 to include
prohibitions on discrimination based on
sexual orientation and status as a
parent; Executive Order 13166
(Improving Access to Services for
Persons with Limited English
Proficiency); 29 CFR part 1614; Equal
Employment Opportunity Commission
Management Directives.

The Farm Credit Administration
Board hereby adopts the following
policy statement:

Purpose

The Farm Credit Administration (FCA
or Agency) Board reaffirms its
commitment to Equal Employment
Opportunity (EEO) and Diversity
(EEOD) and its belief that all FCA
employees should be treated with
dignity and respect. The Board also
provides guidance to Agency
management and staff for deciding and
taking action in these critical areas.

Importance

Unquestionably, the employees who
comprise the FCA are its most important
resource. The Board fully recognizes
that the Agency draws its strength from
the dedication, experience, and
diversity of its employees. The Board is
firmly committed to taking whatever
steps are needed to protect the rights of
its staff and to carrying out programs
that foster the development of each
employee’s potential. We believe an
investment in efforts that strongly
promote EEOD will prevent the conflict
and the high costs of correction for
taking no, or inadequate, action in these
areas.

The Farm Credit Administration
(FCA) Board adopts the following policy
statement:

It is the policy of the FCA to prohibit
discrimination in Agency policies,
program practices, and operations.
Employees, applicants for employment,
and members of the public who seek to
take part in FCA programs, activities,
and services will be treated fairly. The
FCA Board Chairman and Chief
Executive Officer (CEO) is ultimately
responsible for ensuring that FCA meets
all EEOD requirements and initiatives in

accordance with laws and regulations,
to maintain a workplace that is free from
discrimination and that values all
employees. FCA, under the appropriate
laws and regulations, will:

e Ensure equal employment
opportunity based on merit and
qualification, without discrimination
because of race, color, religion, sex
(including sexual orientation), age (40 or
older), national origin, disability, status
as a parent, genetic information, or
filing of a complaint, participation in
discrimination or harassment complaint
proceedings, or other opposition to
discrimination;

¢ Provide for the prompt and fair
consideration of complaints of
discrimination;

e Make reasonable accommodations
for qualified applicants for employment
and employees with physical or mental
disabilities under law;

e Make reasonable accommodations
based on applicants’ and employees’
religious beliefs or practices, consistent
with Title VII;

¢ Provide an environment free from
harassment to all employees;

¢ Create and maintain an
organizational culture that recognizes,
values, and supports employee and
public diversity and inclusion;

¢ Develop objectives within the
Agency’s operation and strategic
planning process to meet the goals of
EEOD and this policy;

e Implement affirmative programs to
carry out this policy within the Agency;
and

¢ To the extent practicable, seek to
encourage the Farm Credit System to
continue its efforts to promote and
increase diversity.

Diversity and Inclusion

The FCA intends to be a model
employer. That is, as far as possible,
FCA will build and maintain a
workforce that reflects the rich diversity
of individual differences evident
throughout this Nation. The Board
views individual differences as
complementary and believes these
differences enrich our organization.
When individual differences are
respected, recognized, and valued,
diversity becomes a powerful force that
can contribute to achieving superior
results. Therefore, we will create,
maintain, and continuously improve on
an organizational culture that fully
recognizes, values, and supports
employee diversity. The Board is
committed to promoting and supporting
an inclusive environment that provides
to all employees, individually and
collectively, the chance to work to their
full potential in the pursuit of the
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Agency’s mission. We will provide
everyone the opportunity to develop to
his or her fullest potential. When a
barrier to someone achieving this goal
exists, we will strive to remove this
barrier.

Affirmative Employment

The Board reaffirms its commitment
to ensuring FCA conducts all of its
employment practices in a
nondiscriminatory manner. The Board
expects full cooperation and support
from everyone associated with
recruitment, selection, development,
and promotion to ensure such actions
are free of discrimination. All
employees will be evaluated on their
EEOD achievements as part of their
overall job performance. Though staff
commitment is important, the role of
supervisors is paramount to success.
Agency supervisors must be coaches
and are responsible for helping all
employees develop their talents and
give their best efforts in contributing to
the mission of the FCA.

Workplace Harassment

It is the policy of the FCA to provide
a work environment free from unlawful
discrimination in any form, and to
protect all employees from any form of
harassment, either physical or verbal.
The FCA will not tolerate harassment in
the workplace for any reason. The FCA
also will not tolerate retaliation against
any employee for reporting harassment
or for aiding in any inquiry about
reporting harassment. FCA begins
prompt, thorough, and impartial
investigations within 10 days of
receiving notice of harassment
allegations.

Disabled Veterans Affirmative Action
Program (DVAAP)

A disabled veteran is defined as
someone who is entitled to
compensation under the laws
administered by the Veterans
Administration or someone who was
discharged or released from active duty
because of a service-connected
disability.

The FCA is committed to increasing
the representation of disabled veterans
within its organization. Our Nation
owes a debt to those veterans who
served their country, especially those
who were disabled because of service.
To honor these disabled veterans, the
FCA shall place emphasis on making
vacancies known to and providing
opportunities for employing disabled
veterans.

Dated this 24th day of August 2017.

By Order Of The Board.
Dale L. Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2017-18416 Filed 8—29-17; 8:45 am]
BILLING CODE 6705-01-P

FEDERAL MARITIME COMMISSION

Notice of Agreements Filed

The Commission hereby gives notice
of the filing of the following agreements
under the Shipping Act of 1984.
Interested parties may submit comments
on the agreement to the Secretary,
Federal Maritime Commission,
Washington, DC 20573, within twelve
days of the date this notice appears in
the Federal Register. A copy of the
agreement is available through the
Commission’s Web site (www.fmc.gov)
or by contacting the Office of
Agreements at (202)-523-5793 or
tradeanalysis@fmc.gov.

Agreement No.: 011550-015.

Title: ABC Discussion Agreement.

Parties: Hamburg-Siid, King Ocean
Services Limited, Seaboard Marine,
Ltd.; and Crowley Caribbean Services,
LLC.

Filing Party: Wayne R. Rohde, Esq.;
Cozen O’Connor; 1200 19th Street NW.,
Washington, DC 20036.

Synopsis: The amendment adds a new
Article 13 suspending authority with
respect to Curacao, deletes Seafreight
Line as a party, and corrects the
Agreement’s table of contents.

Agreement No.: 012489.

Title: CMA CGM/Marinex Cargo Line
U.S. Virgin Islands—Saint Maarten
Service Space Charter Agreement.

Parties: CMA CGM S.A. and Marinex
Cargo Line Inc.

Filing Party: Draughn Arbona; CMA
CGM (America) LLC; 5701 Lake Wright
Drive; Norfolk, VA 23502.

Synopsis: The Agreement authorizes
Marinex Cargo Line to charter space to
CMA CGM in the trade between the U.S.
Virgin Islands and Saint Maarten.

By Order of the Federal Maritime
Commission.

Dated: August 25, 2017.

Rachel E. Dickon,

Assistant Secretary.

[FR Doc. 2017-18413 Filed 8-29-17; 8:45 am]
BILLING CODE 6731-AA—P

FEDERAL RESERVE SYSTEM
[Docket Number OP-1573]

Request for Information Relating to
Production of Rates

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Notice and request for public
comment.

SUMMARY: The Board of Governors of the
Federal Reserve System (Board) is
considering the production and
publication of three rates by the Federal
Reserve Bank of New York (FRBNY),
based on data for overnight repurchase
agreement transactions on Treasury
securities. The Board is inviting public
comment to assist the Federal Reserve
in considering and developing this
proposal.

DATES: Comments must be received by
October 30, 2017.

ADDRESSES: You may submit comments,
identified by Docket No. OP—1573, by
any of the following methods:

o Agency Web site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: regs.comments@
federalreserve.gov. Include the docket
number in the subject line of the
message.

e Fax:(202) 4523819 or (202) 452—
3102.

e Mail: Address to Ann E. Misback,
Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue NW., Washington,
DC 20551.

All public comments will be made
available on the Board’s Web site at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm as
submitted, unless modified for technical
reasons. Accordingly, comments will
not be edited to remove any identifying
or contact information. Public
comments may also be viewed
electronically or in paper in Room 3515,
1801 K Street NW. (between 18th and
19th Streets NW.), Washington, DC
20006 between 9:00 a.m. and 5:00 p.m.
on weekdays.

FOR FURTHER INFORMATION CONTACT:
David Bowman, Associate Director,
(202—452-2334), Division of
International Finance; or Christopher W.
Clubb, Special Counsel (202-452-3904),
Evan Winerman, Counsel (202-872—
7578), Legal Division; for users of
Telecommunications Device for the Deaf
(TDD) only, contact (202—263-4869).

SUPPLEMENTARY INFORMATION:

I. Background

FRBNY, in cooperation with the U.S.
Office of Financial Research (OFR), is
considering publishing three rates based
on overnight repurchase agreement
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(repo) transactions on U.S. Treasury
securities (Treasury repo). The
publication of these rates, targeted to
commence by mid-2018, is intended to
improve transparency into the repo
market by increasing the amount and
quality of information available about
the market for overnight Treasury repo
activity. The three overnight Treasury
repo rates would be based on
transaction-level data from various
segments of the repo market.

The U.S. Treasury securities market is
the deepest and most liquid government
securities market in the world. It plays
a critical and unique role in the global
economy, serving as a means of
financing the U.S. federal government, a
significant investment instrument and
hedging vehicle for global investors, a
risk-free benchmark for other financial
instruments, and an important market
for the Federal Reserve’s
implementation of monetary policy.

Treasury repos are critically
important for the U.S. financial system
and for the implementation of monetary
policy. A repo transaction is the sale of
a security, or a portfolio of securities,
combined with an agreement to
repurchase the security or portfolio on
a specified future date at a prearranged
price.? A repo also has the economic
characteristics of a collateralized loan.
The initial seller of the security (the
“securities provider”’) may view itself as
a borrower of cash and the initial buyer
of the security (the “cash provider”)
may view itself as a lender in a secured
transaction. The discount on the
repurchase is equivalent to an interest
rate. In the event the securities provider
is unable to repurchase the securities
(i.e., repay the loan) at maturity, the
cash provider is entitled to liquidate the
securities to obtain repayment.

The market for Treasury repos
includes a “tri-party”” segment (a
submarket of which is executed through
the GCF Repo® service offered by the
Fixed Income Clearing Corporation
(FICC)) and a bilateral segment. All tri-
party repos—and some bilateral repos—
are made against a pool of “‘general”
collateral rather than specific securities.
In a general collateral (GC) repo, the
cash provider stipulates a population of
acceptable collateral (e.g., all Treasury
securities), but does not stipulate the
specific securities that the securities
provider must pledge.

1For a detailed discussion of the U.S. repo
market, see FRBNY Staff Report No. 740,
“Reference Guide to U.S. Repo and Securities
Lending Markets,” (Revised Dec. 2015) https://
www.newyorkfed.org/medialibrary/media/research/
staff_reports/sr740.pdf .

A. Tri-Party Repo Market

In a tri-party repo, a clearing bank is
used to facilitate the clearing and
settlement of the transaction by
managing the securities and ensuring
that the securities adhere to the cash
provider’s eligibility requirements (as
noted above, all repo transactions
currently conducted over tri-party repo
platforms are GC repos). Tri-party repos
settle on the books of the clearing bank,
where cash and securities are
transferred between the cash provider’s
and securities provider’s respective
accounts. Among the most prominent
cash providers in this segment are
money market mutual funds and cash
collateral reinvestment accounts
managed for securities lenders, while
the primary securities providers are
securities dealers. Bank of New York
Mellon (BNYM) and JPMorgan Chase
(JPMC) currently serve as the two
clearing banks in the tri-party repo
market. JPMC announced in July 2016
that it plans to exit government
securities settlement for broker-dealers
by the end of 2018. After 2018, BNYM
may become the sole clearing bank in
the tri-party repo market for Treasury
securities.

The tri-party Treasury repo market is
important because it provides market
liquidity and price transparency for U.S.
government securities and thereby
fosters stable financing costs for the U.S.
government. It also serves as a critical
source of funding for many systemically
important broker-dealers that make
markets in U.S. government securities.
The tri-party repo market interconnects
with other payment, clearing, and
settlement services that are central to
U.S. financial markets.

Currently, information available to the
public about rates of return in the
market for tri-party Treasury repos is
limited. Pursuant to the Board’s
supervisory authority, however, the
FRBNY collects trade-by-trade data on
tri-party Treasury repo transactions on a
daily basis from the two clearing banks.
This data set includes: the interest rate
of the transaction; the parties to the
transaction; information on the
collateral that may be pledged in the
transaction; the type of transaction; the
date the transaction is initiated; the date
the transaction becomes effective; the
date the transaction matures; whether
the transaction is open-ended (i.e., has
no specific maturity date); the value of
funds borrowed in the transaction;
whether the transaction includes an
option (e.g., the ability to extend or
terminate early); and, if the transaction
includes an option, the minimum notice

period required to exercise such an
option.

B. General Collateral Financing (GCF)
Repo Market

GCF Repo, introduced by FICC in
1998, permits FICC’s netting members to
trade cash and securities among
themselves based on negotiated rates
and terms. GCF Repo trades are
completed on an anonymous basis
through interdealer brokers and settle
on the two clearing banks’ tri-party repo
platforms. FICC acts as a central
counterparty in GCF Repo, serving as
the legal counterparty to each side of the
repo transaction for settlement
purposes. GCF Repo is designed as a
general collateral repo service, where
FICC defines the set of permissible
collateral classes.

Securities dealers currently rely on
GCF Repo transactions for a variety of
functions, including raising funds and
seeking securities to fulfill tri-party repo
obligations. FRBNY has entered into an
agreement with DTCC Solutions LLC
(DTCC Solutions), an affiliate of the
Depository Trust & Clearing Corporation
(DTCC), to obtain data regarding GCF
Repo transactions.2 This data set
includes: the interest rate of the
transaction; information on the
collateral that may be pledged in the
transaction; the date the transaction is
initiated; the date the transaction
becomes effective; the date the
transaction matures; the value of funds
borrowed in the transaction; and an
indicator differentiating between repos
and reverse repos in relation to the
central counterparty.

C. Bilateral Repo Market

Unlike the tri-party repo market, in
the bilateral repo market, counterparties
instruct their custodians to exchange
cash and securities without the use of a
third party to manage collateral and
facilitate centralized settlement. In order
to effect settlement, the parties identify
specific securities for their custodians to
transfer. As a result, the bilateral repo
market can be used to temporarily
acquire specific securities (referred to as
specific-issue collateral). Depending on
the individual market for each security,
repos for specific-issue collateral can
take place at much lower rates than GC
trades, as cash providers may be willing

2FICC’s GCF Repo service only clears interdealer
repo transactions. The Securities and Exchange
Commission recently approved a change to FICC’s
rulebook to permit a new FICC service to clear tri-
party repo transactions involving buy-side cash
lenders, called the “Centrally Cleared Institutional
Tri-Party Service” or the “CCIT™ Service.” 82 FR
21439 (May 8, 2017). At this time, it is not
anticipated that the three proposed rates would
include data regarding the CCIT repo transactions.
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to accept a lesser return on their cash,
or even at times accept a negative
return, in order to secure a particular
security. Such securities are commonly
referred to as “specials.” However,
because all bilateral transactions must
identify the securities being delivered in
order to settle, it is not possible to
determine from settlement data
whether, in any particular trade, a cash
provider intended to invest cash against
general collateral (at the general
collateral market rate) or to acquire
specific securities (at a possibly lower
rate for “specials”).

Bilateral repo transactions fall into
two segments: Bilateral repo cleared
through FICC’s Delivery-versus-Payment
(DVP) service and non-cleared bilateral
repo. Repos cleared through FICC’s DVP
service are similar to GCF Repo in that
they both allow for clearing in
interdealer repo markets and both
novate transactions to FICC. GCF repos,
however, are exclusively blind
brokered, while DVP repos can be blind
brokered or directly negotiated. Non-
cleared bilateral repo transactions are
conducted entirely outside the services
offered by FICC and do not settle on the
clearing banks’ tri-party repo platforms,
and detailed information about that
segment is not currently available.

FRBNY has entered into an agreement
with DTCC Solutions to obtain data
regarding FICC-cleared Treasury
bilateral repo transactions. This data set
includes: the interest rate of the
transaction; information on the specific
collateral that is pledged in the
transaction; the date the transaction is
initiated; the value of funds borrowed in
the transaction; and an indicator
differentiating between repos and
reverse repos in relation to the central
counterparty.

II. Production of Treasury Repo Rates

In order to provide the public with
more information regarding the interest
rates associated with repo transactions,
the FRBNY proposes to publish interest
rate statistics for overnight Treasury
repos. As described below, the FRBNY
proposes to publish three different rates.

A. Proposed Rates

Rate 1: Tri-Party General Collateral Rate
(TGCR)

This rate would measure the rate of
return available on overnight repo
transactions against Treasury securities
in the tri-party repo market, excluding
GCF Repo and transactions in which the
Federal Reserve is a counterparty.3 As

3The Federal Reserve may enter into bilateral and
tri-party Treasury repos in order to implement
monetary policy. The three proposed rates are

currently envisioned, the FRBNY would
calculate the rate based on the
transaction-level tri-party data collected
from BNYM under the Board of
Governors’ supervisory authority as
described above. This rate would focus
on the dealer-to-customer activity in tri-
party repo and would capture a
narrower set of transactions relative to
the other two proposed rates.

Rate 2: Broad General Collateral Rate
(BGCR)

This rate would provide a broader
measure of rates on overnight Treasury
GC repo transactions. As currently
envisioned, the FRBNY would calculate
the rate based on the same transaction-
level tri-party data collected from
BNYM as in the TGCR plus GCF Repo
data obtained from DTCC Solutions as
described above. This rate would
therefore reflect both dealer-to-customer
and interdealer repos. By including data
from different tri-party platforms, this
rate would represent a broader, more
diverse transaction set than the first
rate, resulting in greater resiliency to
market evolution. However,
idiosyncratic pricing behavior over
month- and quarter-ends in the GCF
Repo transaction base could result in
divergence from other money market
rates depending on relative volume in
the GCF Repo market.

Rate 3: Secured Overnight Financing
Rate (SOFR)

This rate would be the broadest
measure of rates on overnight Treasury
financing transactions by also including
bilateral Treasury repo transactions
cleared through FICC’s DVP service,
filtered to remove some (but not all)
transactions considered “‘specials.” ¢ As
currently envisioned, the FRBNY would
calculate the rate based on the tri-party
data from BNYM, GCF Repo data from
DTCC Solutions, and FICC-cleared
bilateral repo data from DTCC
Solutions. This rate would capture the
broadest set of transactions, resulting in
the rate most resilient to market
evolution, but would not be a pure GC
repo rate.

B. Calculation of the Rates

The FRBNY proposes to use a
volume-weighted median as the central
tendency measure for each of the three
Treasury repo rates described above.
While the volume-weighted mean,

intended to reflect market rates, and will exclude
Federal Reserve repos because Federal Reserve repo
transactions are priced at a policy rate rather than
a market rate.

4For example, the FRBNY could use a filter such
as simply excluding the lowest quartile of bilateral
transaction volume.

median, and trimmed mean would be
similar to each other based on historical
data, the median is more resistant to
erroneous data, and would be consistent
with the methodology used for the
Effective Federal Funds Rate (EFFR) and
Overnight Bank Funding Rate (OBFR).5
Further, in instances when the three
statistical measures differ considerably
from each other, the median has
generally been more representative of
where the bulk of trading has taken
place. FRBNY also proposes to publish
summary statistics to accompany the
daily publication of the rate, which
would consist of the 1st, 25th, 75th and
99th volume-weighted percentile rates,
as well as volumes.

The target publication time for the
three rates and their summary statistics
would be each morning at 8:30 ET. The
repo rates would only be revised on a
same-day basis, and only if the updated
data would result in a shift in the
volume-weighted median by more than
one basis point. Such revisions, which
should be a rare occurrence, would be
effected that same day at or around 2:30
ET and would result in a republication
of updated summary statistics. In the
event the previously noted data sources
were unavailable, the rates would be
calculated based upon back-up repo
market survey data collected each
morning from FRBNY’s primary dealer
counterparties. FRBNY may decide to
revise the summary statistics or publish
additional summary statistics on a
lagged basis.

For each rate, FRBNY would exclude
trades between affiliated entities when
relevant and the data to make such
exclusions are available. To the extent
possible, “open” trades for which
pricing resets daily (making such
transactions economically similar to
overnight transactions) would be
included in the calculation of the rates.
The inclusion of these open transactions
is intended to ensure that the proposed
rates incorporate all relevant
transactions, and will mitigate risks
around potential changes in market
practice. Each of the rates could be
modified in the future in response to
market evolution or to incorporate
additional market segments if data
become available.

Solicitation for Comments on
Production of the Rates

To assist the Board in considering the
production of the proposed rates, the

5In the event of an even number of transactions
in the data set, the median would be considered to
be the higher of the two numbers (i.e., it would be
rounded up).
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Board seeks public comment on the
following questions:

1. Would the proposed rates be useful
to market participants, researchers, or
others? For what purpose(s)?

2. Are one or more of the proposed
rates more likely to be useful than the
other(s)? For what purpose(s)?

3. Are there changes to one or more
of the rates that would make them more
useful? For what purpose(s)?

4. Are there particular sources of data
or data sets that should be incorporated
in the calculation of the rates that would
make the rates more useful to the
public?

5. Are there changes that should be
made to the proposed manner of
calculating and publishing the three
rates?

6. Is the proposed time of publication
early enough to facilitate the use of the
rates for various purposes?

7. Is the use of the volume-weighted
median appropriate? Is there a different
measure of the central tendency of the
distribution of individual transacted
rates that would be better suited? For
what purpose(s)?

8. Are the proposed summary
statistics useful to the market? For what
purposes? Would other summary
statistics be more useful to accompany
the daily publication, instead of or in
addition to those proposed?

Administrative Law

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR part 1320, Appendix A.1), the
Board reviewed the proposal under the
authority delegated to the Board by the
Office of Management and Budget. For
purposes of calculating burden under
the Paperwork Reduction Act, a
“collection of information” involves 10
or more respondents. As noted above,
the data to be used to produce the
proposed rates will be obtained solely
from (1) BNYM with respect to tri-party
GC repo data and (2) DTCC Solutions
with respect to GCF repo data and DVP
bilateral repo data. Therefore, no
collection of information pursuant to
the Paperwork Reduction Act is
contemplated by the proposed rate
production at this time.

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (“RFA”) generally
requires an agency to perform an initial
and a final regulatory flexibility analysis
on the impact a rule is expected to have
on small entities. The RFA imposes
these requirements in situations where
an agency is required by law to publish
a general notice of proposed rulemaking
for any proposed rule. The production
of the rates does not create any
obligations or rights for any private

parties, including any small entities,
and so the publication of a general
notice of proposed rulemaking is not
required. Accordingly, the RFA does not
apply and an initial and final regulatory
flexibility analysis is not required.

By order of the Board of Governors of the
Federal Reserve System, August 22, 2017.
Ann E. Misback,

Secretary of the Board.
[FR Doc. 2017-18402 Filed 8-29-17; 8:45 am]
BILLING CODE 6210-01-P

GULF COAST ECOSYSTEM
RESTORATION COUNCIL

[Docket No.: 108292017-1111-16]

Proposed Amendment to Initial (2015)
Funded Priorities List

AGENCY: Gulf Coast Ecosystem
Restoration Council.

ACTION: Proposed amendment to Initial
Funded Priorities List.

SUMMARY: The Gulf Coast Ecosystem
Restoration Council (Council) seeks
public and Tribal comment on a
proposal to amend its Initial Funded
Priorities List (FPL) to approve
implementation funding for the
Robinson Preserve Wetlands Restoration
project (Robinson Preserve), Florida.
The Council is proposing to approve
$1,319,636 in implementation funding
for Robinson Preserve. The Council is
also proposing to reallocate $470,910
from planning to implementation. The
total amount of funding available for
implementation of Robinson Preserve
would be $1,790,546. These funds
would be used to restore 118.2 acres of
coastal habitat, along with related
activities in Tampa Bay. The
Department of Commerce’s National
Oceanic and Atmospheric
Administration (NOAA) is the sponsor
of the Robinson Preserve project.

To comply with the National
Environmental Policy Act (NEPA) and
other applicable laws, the Council is
proposing to adopt an existing 2015
Programmatic Environmental Impact
Statement (PEIS) http://www.
habitat.noaa.gov/pdf/NOAA_
Restoration_Center Final PEIS.pdf
developed by NOAA’s Restoration
Center and ensure compliance with the
terms and conditions of a Clean Water
Act (CWA) Section 404 permit that has
been issued for the Robinson Preserve
project. In so doing, the Council would
expedite project implementation, reduce
planning costs and potentially increase
the ecological benefits of this project.

DATES: Comments on this proposed
amendment are due September 29,
2017.

ADDRESSES: Comments on this proposed
amendment may be submitted as
follows:

By Email: Submit comments by email
to frcomments@restorethegulf.gov.
Email submission of comments ensures
timely receipt and enables the Council
to make them available to the public. In
general, the Council will make such
comments available for public
inspection and copying on its Web site,
www.restorethegulf.gov, without change,
including any business or personal
information provided, such as names,
addresses, email addresses and
telephone numbers. All comments
received, including attachments and
other supporting materials, will be part
of the public record and subject to
public disclosure. You should only
submit information that you wish to
make publicly available.

By Mail: Send comments to Gulf Coast
Ecosystem Restoration Council, 500
Poydras Street, Suite 1117, New
Orleans, LA 70130.

FOR FURTHER INFORMATION CONTACT:
Please send questions by email to
frcomments@restorethegulf.gov or
contact John Ettinger at (504) 444—-3522.
SUPPLEMENTARY INFORMATION:

I. Background

The Deepwater Horizon oil spill led to
passage of the Resources and
Ecosystems Sustainability, Tourist
Opportunities, and Revived Economies
of the Gulf Coast States Act of 2012
(RESTORE Act) (33 U.S.C. 1321(t) and
note), which dedicates 80 percent of all
Clean Water Act administrative and
civil penalties related to the oil spill to
the Gulf Coast Restoration Trust Fund
(Trust Fund). The RESTORE Act also
created the Council, an independent
Federal entity comprised of the five Gulf
Coast states and six Federal agencies.
Among other responsibilities, the
Council administers a portion of the
Trust Fund known as the Council-
Selected Restoration Component in
order to “undertake projects and
programs, using the best available
science, that would restore and protect
the natural resources, ecosystems,
fisheries, marine and wildlife habitats,
beaches, coastal wetlands, and economy
of the Gulf Coast.” Additional
information on the Council can be
found here: https://
www.restorethegulf.gov.

On December 9, 2015, the Council
approved the FPL, which includes
projects and programs approved for
funding under the Council-Selected
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Restoration Component, along with
other activities the Council identified as
priorities for potential future funding.
Activities approved for funding in the
FPL are included in “Category 1;” the
priorities for potential future funding
are in “Category 2.” In the FPL the
Council approved approximately $156.6
million in Category 1 restoration and
planning activities, and prioritized
twelve Category 2 activities for possible
funding in the future, subject to
environmental compliance and further
Council and public review. The Council
included planning activities for
Robinson Preserve in Category 1 and
implementation activities for Robinson
Preserve in Category 2.

The Council reserved approximately
$26.6 million for implementing priority
activities in the future. These reserved
funds may be used to support some, all
or none of the activities included in
Category 2 of the FPL and/or to support
other activities not currently under
consideration by the Council. As
appropriate, the Council intends to
review each activity in Category 2 in
order to determine whether to: (1) Move
the activity to Category 1 and approve
it for funding, (2) remove it from
Category 2 and any further
consideration, or (3) continue to include
it in Category 2. A Council decision to
amend the FPL to move an activity from
Category 2 into Category 1 must be
approved by a Council vote after
consideration of public and Tribal
comments.

II. Environmental Compliance

Prior to approving an activity for
funding in FPL Category 1, the Council
must comply with NEPA and other
applicable Federal environmental laws.
At the time of approval of the FPL, the
Council had not addressed NEPA and
other laws applicable to implementation
of Robinson Preserve. The Council did,
however, recognize the potential
ecological value of Robinson Preserve,
based on the review conducted during
the FPL process. For this reason, the
Council approved $470,910 in planning
funds for Robinson Preserve, a portion
of which would be used to complete any
needed environmental compliance
activities. As noted above, the Council
placed the implementation portion of
Robinson Preserve into FPL Category 2,
pending the outcome of this
environmental compliance work and
further Council review. The estimated
cost of implementation of Robinson
Preserve was $1,319,636.

To comply with NEPA for Robinson
Preserve, the Council is proposing to
adopt the 2015 PEIS developed by
NOAA'’s Restoration Center. This PEIS

addresses a range of restoration types
including those in the Robinson
Preserve implementation funding
proposal. NOAA has determined that
the specific implementation activities
for which funding is being sought are
fully covered by this PEIS, and therefore
no further NEPA review would be
needed.

On May 22, 2017, the U.S. Army
Corps of Engineers issued a Clean Water
Act (CWA) Section 404 permit for the
Robinson Preserve project. NOAA has
confirmed that this permit addresses its
Magnuson-Stevens Act
recommendations pertaining to
Essential Fish Habitat. The permit also
contains conditions pertaining to
compliance with the Endangered
Species Act and the National Historic
Preservation Act. In addition, the
Florida State Historic Preservation
Officer and U.S. Fish and Wildlife
Service have reviewed the overall
Robinson Preserve project. These
reviews were conducted as part of their
respective reviews of a smaller
Robinson Preserve restoration project
which is sponsored by the
Environmental Protection Agency (EPA)
and is being funded separately under
the Council-Selected Restoration
Component.

The Council has reviewed the
aforementioned environmental
compliance documentation. Based on
this review, the Council is proposing to
adopt the PEIS to support the approval
of implementation funds for Robinson
Preserve, provided that the project is
implemented in accordance with the
terms and conditions of the CWA
Section 404 permit. This permit and the
associated documentation can be found
here: https://www.restorethegulf.gov/
funded-priorities-list. (See: Robinson
Preserve Wetlands Restoration—
Implementation.)

Robinson Preserve Project

If approved by the Council, the funds
to implement Robinson Preserve would
be used to create habitat and natural
flow regimes through hydrologic
connections, as well as complete exotic
and invasive vegetation removal, native
planting, monitoring, community
outreach, restoration practitioner
education, and an inventory of potential
Tampa Bay watershed hydrologic
restoration projects.

The Initial FPL describes Robinson
Preserve as a project to restore 140-acres
of upland and wetland habitat (85 acres
of upland habitat and 55 acres of created
wetland and sub-tidal habitats). The
actual acreage to be restored under this
proposed FPL amendment would be
118.2 acres (57.6 acres of coastal upland

habitat and 60.6 acres of wetland, open
water sub-tidal, and open freshwater
habitats). This acreage adjustment is the
result of refinements in project design
(in response to public input) and
subtraction of acreage being restored
through the complementary EPA
restoration effort referenced above. The
project design was reduced by 7 acres to
balance public access interests, input
from nearby residents and habitat
suitability. The remainder of the acreage
adjustment for this Robinson Preserve
funding request is 14.8 acres, which is
the amount of adjoining acreage that
will be restored by the EPA.

While the acreage footprint of
NOAA'’s Robinson Preserve project has
decreased, the complexity and per unit
cost of the project have increased. To
maintain the long-term viability of the
restoration design and protect existing
habitats, the scope of the hydrologic
restoration expanded to include more
complex connections. The expanded
scope also provides added benefits
outside of the restoration footprint by
integrating and hydrologically
interconnecting the entire 632-acre
preserve. NOAA has indicated that
these changes, make up more than one
third of the restoration implementation
budget, increasing the wetland and sub-
tidal creation cost per acre for the
project. The total of $1,790,546 will be
needed to implement this project.

Additional information on Robinson
Preserve, including metrics of success,
response to science reviews and more is
available in an activity-specific
appendix to the FPL, which can be
found at https://www.restorethegulf.gov.
Please see the table on page 25 of the
FPL and click on: Robinson Preserve
Wetlands Restoration (Implementation).

Will D. Spoon,

Program Analyst, Gulf Coast Ecosystem
Restoration Council.

[FR Doc. 2017-18334 Filed 8-29-17; 8:45 am|
BILLING CODE 6560-58—-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Agency for Toxic Substances and
Disease Registry

[60Day-17-0051; Docket No. ATSDR-2017-
0004]

Proposed Data Collection Submitted
for Public Comment and
Recommendations

AGENCY: Agency for Toxic Substances
and Disease Registry (ATSDR),
Department of Health and Human
Services (HHS).
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ACTION: Notice with comment period.

SUMMARY: The Agency for Toxic
Substances and Disease Registry
(ATSDR), as part of its continuing
efforts to reduce public burden and
maximize the utility of government
information, invites the general public
and other Federal agencies to take this
opportunity to comment on proposed
and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995. This
notice invites comment on the proposed
request to extend the information collect
project titled ““Assessment of Chemical
Exposures (ACE) Investigations.” The
purpose of ACE Investigations is to
focus on performing rapid
epidemiological assessments to assist
state, regional, local, or tribal health
departments (the requesting agencies) to
respond to or prepare for acute chemical
releases.

DATES: Written comments must be
received on or before October 30, 2017.

ADDRESSES: You may submit comments,
identified by Docket No. ATSDR-2017—
0004 by any of the following methods:

e Federal eRulemaking Portal:
Regulations.gov. Follow the instructions
for submitting comments.

e Mail: Leroy A. Richardson,
Information Collection Review Office,
Centers for Disease Control and
Prevention, 1600 Clifton Road NE., MS—
D74, Atlanta, Georgia 30329.

Instructions: All submissions received
must include the agency name and
Docket Number. CDC will post all
relevant comments, without change, to
Regulations.gov, to include any personal
information provided. For access to the
docket to read background documents
or comments received, go to
Regulations.gov.

Please note: All public comment
should be submitted through the
Federal eRulemaking portal
(Regulations.gov) or by U.S. mail to the
address listed above.

FOR FURTHER INFORMATION CONTACT: To
request more information on the
proposed project or to obtain a copy of
the information collection plan and
instruments, contact Leroy A.
Richardson, Information Collection
Review Office, Centers for Disease
Control and Prevention, 1600 Clifton
Road NE., MS-D74, Atlanta, Georgia
30329; phone: 404-639-7570; Email:
omb@cdc.gov.

SUPPLEMENTARY INFORMATION: Under the
Paperwork Reduction Act of 1995 (PRA)
(44 U.S.C. 3501-3520), Federal agencies
must obtain approval from the Office of
Management and Budget (OMB) for each
collection of information they conduct

or sponsor. In addition, the PRA also
requires Federal agencies to provide a
60-day notice in the Federal Register
concerning each proposed collection of
information, including each new
proposed collection, each proposed
extension of existing collection of
information, and each reinstatement of
previously approved information
collection before submitting the
collection to OMB for approval. To
comply with this requirement, we are
publishing this notice of a proposed
data collection as described below.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology; and (e) estimates of capital
or start-up costs and costs of operation,
maintenance, and purchase of services
to provide information. Burden means
the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, disclose or
provide information to or for a Federal
agency. This includes the time needed
to review instructions; to develop,
acquire, install and utilize technology
and systems for the purpose of
collecting, validating and verifying
information, processing and
maintaining information, and disclosing
and providing information; to train
personnel and to be able to respond to
a collection of information, to search
data sources, to complete and review
the collection of information; and to
transmit or otherwise disclose the
information.

Proposed Project

Assessment of Chemical Exposures
(ACE) Investigations (OMB Control
Number 0923-0051; expiration 3/31/
2018)—Revision—Agency for Toxic
Substances and Disease Registry
(ATSDR).

Background and Brief Description

The Agency for Toxic Substances and
Disease Registry (ATSDR) is requesting
to revise “Assessment of Chemical
Exposures (ACE) Investigations”
information collection project and seek
a three-year OMB approval to assist
state and local health departments after
toxic substance spills or chemical

incidents. The OMB Control number for
this information collection expires 3/31/
2018. We are renaming the form
previously titled the Rapid Response
Registry Form as the ACE Short Form.
This revision better describes that we
use the ACE Short Form in time-limited
investigations where longer surveys are
not possible. We do not use the form to
establish registries. In addition, we are
removing two insurance questions from
the ACE Short Form, as we do not ask
in the longer surveys and have never
been asked as part of an ACE
Investigation. There are no changes to
the requested burden hours.

ATSDR has successfully completed
three investigations to date. With the
uses of this valuable mechanism,
ATSDR would like to continue this
impactful information collection. See
below a brief summary of information
collections approved under this tool:

¢ During 2015, in U.S. Virgin Islands
there was a methyl bromide exposure at
a condominium resort. Under this ACE
investigation, awareness among pest
control companies that methyl bromide
currently prohibited in the homes and
other residential settings. Additionally,
awareness for clinicians about the
toxicologic syndrome caused by
exposure to methyl bromide and the
importance of notifying first responders
immediately when they have
encountered contaminated patients.

e During 2016, ACE team conducted
arash investigation in Flint, Michigan.
Persons exposed to Flint municipal
water and had current or worsening
rashes surveyed and referred too free
dermatologist screening if desired.
Findings revealed that when the city
was using water from the Flint River,
there were large swings in chorine, pH,
and hardness, which could be one
possible explanation for the eczema-
related rashes.

e During 2016, ACE team also
conducted a follow-up investigation for
people whom been exposed to the Flint
municipal water and sought care from
the free dermatologists. Data analysis for
this project is in process and results are
pending. However, the follow-up
interviews resulted in improving the
exam and referral processes that were
still on going at the time.

The ACE investigations focus on
performing rapid epidemiological
assessments to assist state, regional,
local, or tribal health departments (the
requesting agencies) to respond to or
prepare for acute chemical releases.

The main objectives for performing
these rapid assessments are to:

1. Characterize exposure and acute
health effects of respondents exposed to
toxic substances from discrete, chemical
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releases and determine their health
statuses;

2. Identify needs (i.e., medical and
basic) of those exposed during the
releases to aid in planning interventions
in the community;

3. Assess the impact of the incidents
on health services use and share lessons
learned for use in hospital, local, and
state planning for chemical incidents;
and

4. Identify cohorts may be followed
and assessed for persistent health effects
resulting from acute releases.

Because each chemical incident is
different, it is not possible to predict in
advance exactly what type of and how
many respondents will be consented
and interviewed too effectively evaluate
the incident. Respondents typically
include, but are not limited to
emergency responders such as police,
fire, hazardous material technicians,
emergency medical services, and
personnel at hospitals where patients
from the incident were treated.

Incidents may occur at businesses or in
the community setting; therefore,
respondents may also include business
owners, managers, workers, customers,
community residents, pet owners, and
those passing through the affected area.
The multidisciplinary ACE team
consisting of staff from ATSDR, the
Centers for Disease Control and
Prevention (CDC), and the requesting
agencies that will be collecting data.
ATSDR has developed a quickly tailored
series of draft survey forms used in the
field to collect data that will meet the
goals of the investigation. ATSDR
collections will be administered based
on time permitted and urgency. For
example, it is preferable to administer
the general survey to as many
respondents as possible. However, if
there are time constraints, the shorter
household survey or the ACE Short
Form may be administered instead. The
individual surveys collect information
about exposure, acute health effects,
health services use, medical history,

ESTIMATED ANNUALIZED BURDEN HOURS

needs resulting from the incident,
communication during the release,
health impact on children and pets, and
demographic data. Hospital personnel
are asked about the surge, response and
communication, decontamination, and
lessons learned.

Depending on the situation, data
collected by face-to-face interviews,
telephone interviews, written surveys,
mailed surveys, or on-line surveys can
be consider collected. Medical and
veterinary charts may also be consider
for review. In rare situations, an
investigation might involve collection of
clinical specimens.

ATSDR anticipates up to four ACE
investigations per year. The number of
participants has ranged from 30-715,
averaging about 300 per year. Therefore,
the total annualized estimated burden
will be 591 hours per year. Participation
in ACE investigations is voluntary and
there are no anticipated costs to
respondents other than their time.

Number of Number of bﬁr\&eerr?geer Total burden
Type of respondents Form name respondents responses per responge (in hours)
respondent (in hours)

Residents, first responders, business | General Survey ..........ccccoenvviieenens 800 1 30/60 400

owners, employees, customers. ACE Short Form ..... 50 1 7/60 6

Residents ........cccooiriiiiiiniienees Household Survey .. 120 1 15/60 30

Hospital staff .........cccocceiiiiiiiiiinnn. Hospital Survey .......cccoocevceeieennenne 40 1 30/60 20

Staff from state, local, or tribal health | Medical Chart Abstraction Form ...... 250 1 30/60 125
agencies.

Veterinary Chart Abstraction Form .. 30 1 20/60 10

TOMAL et rieeie | reeere ettt neesnenres | nreesreesneesneninees | eesireesnenirnenneans | teseeeneeneenneeenens 591

Leroy A. Richardson,

Chief, Information Collection Review Office,
Office of Scientific Integrity, Office of the
Associate Director for Science, Office of the
Director, Centers for Disease Control and
Prevention.

[FR Doc. 2017-18404 Filed 8—-29-17; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[60Day—17-1190; Docket No. CDC—2017—
0073]

Proposed Data Collection Submitted
for Public Comment and
Recommendations

AGENCY: Centers for Disease Control and
Prevention (CDC), Department of Health
and Human Services (HHS).

ACTION: Notice with comment period.

SUMMARY: The Centers for Disease
Control and Prevention (CDC), as part of
its continuing efforts to reduce public
burden and maximize the utility of
government information, invites the
general public and other Federal
agencies to take this opportunity to
comment on proposed and/or
continuing information collections, as
required by the Paperwork Reduction
Act of 1995. This notice invites
comment on the proposed project titled
“ZEN Colombia Study: Zika in Pregnant
Women and Children in Colombia.”

DATES: Written comments must be
received on or before October 30, 2017.

ADDRESSES: You may submit comments,
identified by Docket No. CDC-2017—
0073 by any of the following methods:

e Federal eRulemaking Portal:

Regulations.gov. Follow the instructions
for submitting comments.

e Mail: Leroy A. Richardson,
Information Collection Review Office,
Centers for Disease Control and
Prevention, 1600 Clifton Road NE., MS—
D74, Atlanta, Georgia 30329.

Instructions: All submissions received
must include the agency name and
Docket Number. All relevant comments
received will be posted without change
to Regulations.gov, including any
personal information provided. For
access to the docket to read background
documents or comments received, go to
Regulations.gov.

Please note: All public comment
should be submitted through the
Federal eRulemaking portal
(Regulations.gov) or by U.S. mail to the
address listed above.

FOR FURTHER INFORMATION CONTACT: To
request more information on the
proposed project or to obtain a copy of
the information collection plan and
instruments, contact Leroy A.
Richardson, Information Collection
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Review Office, Centers for Disease
Control and Prevention, 1600 Clifton
Road NE., MS-D74, Atlanta, Georgia
30329; phone: 404-639-7570; Email:
omb@cdc.gov.

SUPPLEMENTARY INFORMATION: Under the
Paperwork Reduction Act of 1995 (PRA)
(44 U.S.C. 3501-3520), Federal agencies
must obtain approval from the Office of
Management and Budget (OMB) for each
collection of information they conduct
or sponsor. In addition, the PRA also
requires Federal agencies to provide a
60-day notice in the Federal Register
concerning each proposed collection of
information, including each new
proposed collection, each proposed
extension of existing collection of
information, and each reinstatement of
previously approved information
collection before submitting the
collection to OMB for approval. To
comply with this requirement, we are
publishing this notice of a proposed
data collection as described below.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology; and (e) estimates of capital
or start-up costs and costs of operation,
maintenance, and purchase of services
to provide information. Burden means
the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, disclose or
provide information to or for a Federal
agency. This includes the time needed
to review instructions; to develop,
acquire, install and utilize technology
and systems for the purpose of
collecting, validating and verifying
information, processing and
maintaining information, and disclosing
and providing information; to train
personnel and to be able to respond to
a collection of information, to search
data sources, to complete and review
the collection of information; and to
transmit or otherwise disclose the
information.

Proposed Project

ZEN Colombia Study: Zika in
Pregnant Women and Children in
Colombia, (OMB No. 0920-1190,
expires 07/31/2019)—Revision—

Pregnancy and Birth Defects Task Force,
National Center for Birth Defects and
Developmental Disabilities, Centers for
Disease Control and Prevention (CDC).

Background and Brief Description

Zika virus (ZIKV) infection is a
mosquito-borne flavivirus transmitted
by Aedes species mosquitoes, and
through sexual and mother-to-child
transmission. Laboratory-acquired
infections have also been reported.

Health officials observed sporadic
evidence of human ZIKV infection in
Africa and Asia prior to 2007, when an
outbreak of ZIKV caused an estimated
5,000 infections in the State of Yap,
Federated States of Micronesia. Since
then, health officials have found
evidence of ZIKV in 65 countries and
territories, mostly in Central and South
America.

Common symptoms of ZIKV in
humans include rash, fever, arthralgia,
and nonpurulent conjunctivitis. The
illness is usually mild and self-limited,
with symptoms lasting for several days
to a week; however, based on previous
outbreaks, some infections are
asymptomatic. The prevalence of
asymptomatic infection in the current
Central and South American epidemic
is unknown.

Although the clinical presentation of
ZIKV infection is typically mild, ZIKV
infection in pregnancy can cause
microcephaly and related brain
abnormalities when fetuses are exposed
in utero. Other adverse pregnancy
outcomes related to ZIKV infection
remain under study, and include
pregnancy loss, other major birth
defects, arthrogryposis, eye
abnormalities, and neurologic
abnormalities.

As the spectrum of adverse health
outcomes potentially related to ZIKV
infection continues to grow, large gaps
remain in our understanding of ZIKV
infection in pregnancy. These include
the full spectrum of adverse health
outcomes in pregnant women, fetuses,
and infants associated with ZIKV
infection; the relative contributions of
sexual transmission and mosquito-borne
transmission to occurrence of infections
in pregnancy; and variability in the risk
of adverse fetal outcomes by gestational
week of maternal infection or symptoms
of infection. There is an urgency to fill
these large gaps in our understanding
given the rapidity of the epidemic’s
spread and the severe health outcomes
associated with ZIKV to date.

Colombia’s Instituto Nacional de
Salud (INS) began surveillance for ZIKV
in 2015, reporting the first
autochthonous transmission in October
2015 in the north of the country. As of

December 2016, Golombia has reported
over 106,000-suspected ZIKV cases,
with over 19,000 of them among
pregnant women. With a causal link
established between ZIKV infection in
pregnancy and microcephaly, there is an
urgent need to understand: How to
prevent ZIKV transmission; the full
spectrum of adverse maternal, fetal, and
infant health outcomes associated with
ZIKV infection; and risk factors for
occurrence of these outcomes. To
answer these questions, INS and the
CDC will follow 5,000 women enrolled
in the first trimester of pregnancy, their
male partners, and their infants, in
various cities in Colombia where ZIKV
transmission is currently ongoing.

The primary study objectives are to:
(1) Describe the sociodemographic and
clinical characteristics of the study
population; (2) Identify risk factors for
ZIKV infection in pregnant women and
their infants. These include behaviors
such as use of mosquito-bite prevention
measures or condoms, and factors
associated with maternal-to-child
transmission; (3) Assess the risk for
adverse maternal, fetal, and infant
outcomes associated with ZIKV
infection; (4) Assess modifiers of the
risk for adverse outcomes among
pregnant women and their infants
following ZIKV infection. This includes
investigating associations with
gestational age at infection, presence of
ZIKV symptoms, extended viremia,
mode of transmission, prior infections
or immunizations, and co-infections.

The project aims to enroll
approximately 5,000 women, 1,250 male
partners, 4,500 newborns, and a subset
of 1000 infants/children. Pregnant
women will be recruited in the first
trimester of pregnancy for study
enrollment, followed by assessments
during pregnancy (every other week
until 32 weeks gestation and monthly
thereafter), and within 10 days
postpartum. At all visits, participants
will complete visit-specific
questionnaires. In addition to the
questionnaires, at all pregnancy and
delivery visits, participants will receive
Colombian national recommended
clinical care and provide samples for
laboratory testing.

Researchers will recruit male partners
around the time of the pregnant
partners’ study enrollment, followed by
monthly visits until his pregnant
partner reaches the third trimester
(approximately 27 weeks gestation). If
the male partner contracts ZIKV during
this time, visits will occur every other
week until the partner has two negative
consecutive tests for ZIKV or the
pregnancy ends. At all study visits, male
partners will complete visit-specific
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questionnaires and provide samples for
laboratory testing.

Researchers will follow all study-
participating mothers’ newborns every
other week from birth to 6 months of
age. At all visits, infants will receive
national recommended clinical care (at
birth and follow-up visits at 1, 2, and 6
months), provide samples for laboratory
testing, and mothers will complete
study-specific questionnaires about
infant ZIKV symptoms and
developmental milestones. During
follow-up, infants will also have cranial

ultrasounds, their head circumference
measured, and hearing and vision tests.
For mothers and their infants,
researchers will abstract relevant
clinical care information from medical
records.

The revised information collection
package includes the following changes.
During the data collection period,
researchers will follow a subset of 300
infants until 2-years of age. These
infants will have answer questionnaires
at 6, 12, 18, and 24 months, as well as
have other clinical assessments

performed to exam developmental
delays.

Researchers will use the study results
use to guide recommendations made by
both INS and CDC to prevent ZIKV
infection; to improve counseling of
patients about risks to themselves, their
pregnancies, their partners, and their
infants; and to help agencies prepare to
provide services to affected children
and families. Participation in this study
is voluntary and there are no costs to
participants other than their time.

ESTIMATED ANNUALIZED BURDEN HOURS

Average
Number of
Respondents Form name rglsupngﬁﬁgﬁ{s responses per brggj;gnggr To‘ilo?ﬁgden
respondent (in hours)
Pregnant women ................... Pregnant women eligibility questionnaire .... 3,125 1 5/60 260
Pregnant women enroliment questionnaire 2,500 1 35/60 1,458
Adult symptoms questionnaire .............c....... 2,500 15 10/60 6,250
Pregnant women follow-up questionnaire .... 2,500 8 15/60 5,000
Infant symptoms questionnaire .................... 2,250 14 10/60 5,250
Ages and Stages Questionnaire: 2, 4, 6 2,250 2 15/60 1,125
Month. 300 3 15/60 225
Ages and Stages Questionnaire: 12, 18, 24 300 3 5/60 75
Month.
Center for Epidemiologic Studies Depres-
sion—10.
Male partners .........cccoceeeenenne Male partner eligibility questionnaire ........... 2,500 5/60 208
Male enrollment questionnaire 625 1 25/60 260
Adult symptoms questionnaire 625 7 10/60 729
L] ¢ | O BT SRRSO EROORUPPRRRRRRRINY 20,840

Leroy A. Richardson,

Chief, Information Collection Review Office,
Office of Scientific Integrity, Office of the
Associate Director for Science, Office of the
Director, Centers for Disease Control and
Prevention.

[FR Doc. 2017-18405 Filed 8-29-17; 8:45 am]

BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[30Day—17-0004]

Agency Forms Undergoing Paperwork
Reduction Act Review

The Centers for Disease Control and
Prevention (CDC) has submitted the
following information collection request
to the Office of Management and Budget
(OMB) for review and approval in
accordance with the Paperwork
Reduction Act of 1995. The notice for
the proposed information collection is
published to obtain comments from the
public and affected agencies.

Written comments and suggestions
from the public and affected agencies
concerning the proposed collection of
information are encouraged. Your
comments should address any of the
following: (a) Evaluate whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) Evaluate the
accuracy of the agencies estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(c) Enhance the quality, utility, and
clarity of the information to be
collected; (d) Minimize the burden of
the collection of information on those
who are to respond, including through
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses; and (e) Assess information
collection costs.

To request additional information on
the proposed project or to obtain a copy
of the information collection plan and
instruments, call (404) 639-7570 or

send an email to omb@cdc.gov. Written
comments and/or suggestions regarding
the items contained in this notice
should be directed to the Attention:
CDC Desk Officer, Office of Management
and Budget, Washington, DC 20503 or
by fax to (202) 395-5806. Written
comments should be received within 30
days of this notice.

Proposed Project

National Disease Surveillance
Program II. Disease Summaries (OMB
Control Number 0920-0004, Expires
10/31/2017)—Revision—National
Center for Immunization and
Respiratory Diseases, Centers for
Disease Control and Prevention (CDC).

Background and Brief Description

CDC requests a three-year approval for
the proposed revision of the “National
Disease Surveillance Program II. Disease
Summaries” information collection
project.

As with the previous approval, these
data are essential for measuring trends
in diseases, evaluating the effectiveness
of current preventive strategies, and
determining the need to modify current
preventive measures.
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Diseases included in this surveillance
program are Influenza Virus,
Caliciviruses, Respiratory and Enteric
Viruses, Foodborne Outbreaks,
Waterborne Outbreaks and
Enteroviruses.

Proposed revisions include form
consolidation, minor revised language
and rewording to improve clarity and
readability of the data collection forms
and the discontinuation of multiple
previously approved influenza
collection instruments, and the National

Respiratory & Enteric Virus Surveillance
System (NREVSS) Laboratory
Assessment (CDC 55.83). CDC also
requests the use of a new form, Suspect
Respiratory Virus Patient Form, to assist
health departments and clinical sites
when they submit specimens to the CDC
lab for viral pathogen identification. The
data will enable rapid detection and
characterization of outbreaks of known
pathogens, as well as potential newly
emerging viral pathogens.

ESTIMATED ANNUALIZED BURDEN HOURS

The frequency of response for each
form will depend on the disease and
surveillance need. This represents a
7,116 burden hour reduction since last
approval. This reduction in burden
hours is attributed primarily to the
discontinuation of previously approved
forms and formatting changes to existing
forms. The total time burden estimate
for all collection instruments in this
revision request is 24,805.

There are no costs to the respondents
other than their time.

Number of Number of Avg. burden
Type of respondent Form name respondents responses per | per response
respondent (in hours)
Epidemiologist ............ NORS Foodborne Disease Transmission_Person to Person Disease 54 37 20/60
Transmission_Animal Contact_Environmental Contamination_Un-
known Transmission Mode 52.13.
Epidemiologist ............ WHO COLLABORATING CENTER FOR INFLUENZA Influenza 53 52 10/60
Virus Surveillance.
Epidemiologist ............ U.S. WHO Collaborating Laboratories Influenza Testing Methods 113 1 10/60
Assessment.
Epidemiologist ............ US Outpatient Influenza-like lliness Surveillance Network (ILINet) 1,800 52 10/60
Weekly CDC 55.20.
Epidemiologist ............ US Outpatient Influenza-like lliness Surveillance Network (ILINet) 1800 1 5/60
Workfolder 55.20E.
Epidemiologist Influenza-Associated Pediatric Mortality Case Report Form .............. 57 2 30/60
Epidemiologist .... Human Infection with Novel Influenza A Virus Case Report Form ... 57 2 30/60
Epidemiologist Human Infection with Novel Influenza A Virus Severe Outcomes ..... 57 1 90/60
Epidemiologist Novel Influenza A Virus Case Screening FOrm .........ccccooveriennnnenen. 57 1 15/60
Epidemiologist .... Antiviral Resistant Influenza Infection Case Report Form .................. 57 3 30/60
Epidemiologist National Respiratory & Enteric Virus Surveillance System 550 52 15/60
(NREVSS) (55.83A, B, D) (electronic).
Epidemiologist National Enterovirus Surveillance Report: (CDC 55.9) (electronic) .... 20 12 15/60
Epidemiologist .... National Adenovirus Type Reporting System (NATRS) .......ccccceeeee. 13 4 15/60
Epidemiologist Middle East Respiratory Syndrome (MERS) Patient Under Investiga- 57 3 25/60
tion (PUI) Short Form.
Epidemiologist ............ Viral Gastroenteritis Outbreak Submission Form ..o 20 5/60
Epidemiologist .... NORS Waterborne Disease Transmission Form 52.12 ................... 59 1 20/60
Epidemiologist Influenza Virus (Electronic, Year Round), PHLIP_HL7 messaging 57 52 5/60
Data Elements.
Epidemiologist ............ Influenza virus (electronic, year round) (PHIN-MS) .........ccccoeninnnnen. 3 52 5/60
Epidemiologist ............ Suspect Respiratory Virus Patient Form ..........cccoooiiiiiiiiiiinnieee 10 5 30/60

Leroy A. Richardson,

Chief, Information Collection Review Office,

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of Scientific Integrity, Office of the

Associate Director for Science, Office of the
Director, Centers for Disease Control and

Prevention.

Centers for Medicare & Medicaid
Services
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BILLING CODE 4163-18-P

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request

AGENCY: Centers for Medicare &
Medicaid Services, HHS.

ACTION: Notice.

SUMMARY: The Centers for Medicare &
Medicaid Services (CMS) is announcing
an opportunity for the public to
comment on CMS’ intention to collect
information from the public. Under the
Paperwork Reduction Act of 1995
(PRA), federal agencies are required to

publish notice in the Federal Register
concerning each proposed collection of
information, including each proposed
extension or reinstatement of an existing
collection of information, and to allow

a second opportunity for public
comment on the notice. Interested
persons are invited to send comments
regarding the burden estimate or any
other aspect of this collection of
information, including the necessity and
utility of the proposed information
collection for the proper performance of
the agency’s functions, the accuracy of
the estimated burden, ways to enhance
the quality, utility, and clarity of the
information to be collected; and the use
of automated collection techniques or
other forms of information technology to
minimize the information collection
burden.
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DATES: Comments on the collection(s) of
information must be received by the
OMB desk officer by September 29,
2017.

ADDRESSES: When commenting on the
proposed information collections,
please reference the document identifier
or OMB control number. To be assured
consideration, comments and
recommendations must be received by
the OMB desk officer via one of the
following transmissions: OMB, Office of
Information and Regulatory Affairs,
Attention: CMS Desk Officer, Fax
Number: (202) 395-5806 OR, email:
OIRA_submission@omb.eop.gov.

To obtain copies of a supporting
statement and any related forms for the
proposed collection(s) summarized in
this notice, you may make your request
using one of following:

1. Access CMS’ Web site address at
Web site address at https://
www.cms.gov/Regulations-and-
Guidance/Legislation/
PaperworkReductionActof1995/PRA-
Listing.html.

2. Email your request, including your
address, phone number, OMB number,
and CMS document identifier, to
Paperwork@cms.hhs.gov.

3. Call the Reports Clearance Office at
(410) 786-1326.

FOR FURTHER INFORMATION CONTACT:
Reports Clearance Office at (410) 786—
1326.

SUPPLEMENTARY INFORMATION: Under the
Paperwork Reduction Act of 1995 (PRA)
(44 U.S.C. 3501-3520), federal agencies
must obtain approval from the Office of
Management and Budget (OMB) for each
collection of information they conduct
or sponsor. The term “collection of
information” is defined in 44 U.S.C.
3502(3) and 5 CFR 1320.3(c) and
includes agency requests or
requirements that members of the public
submit reports, keep records, or provide
information to a third party. Section
3506(c)(2)(A) of the PRA (44 U.S.C.
3506(c)(2)(A)) requires federal agencies
to publish a 30-day notice in the
Federal Register concerning each
proposed collection of information,
including each proposed extension or
reinstatement of an existing collection
of information, before submitting the
collection to OMB for approval. To
comply with this requirement, CMS is
publishing this notice that summarizes
the following proposed collection(s) of
information for public comment:

Type of Information Collection
Request: Extension of a currently
approved collection; Title of
Information Collection: Conditions of
Participation for Critical Access
Hospitals (CAH) and Supporting

Regulations; Use: At the outset of the
critical access hospital (CAH) program,
the information collection requirements
for all CAHs were addressed together
under the following information
collection request: CMS—R—-48 (OCN:
0938-0328). As the CAH program has
grown in both scope of services and the
number of providers, the burden
associated with CAHs with distinct part
units (DPUs) was separated from the
CAHs without DPUs. Section
1820(c)(2)(E)() of the Social Security
Act provides that a CAH may establish
and operate a psychiatric or
rehabilitation DPU. Each DPU may
maintain up to10 beds and must comply
with the hospital requirements specified
in 42 CFR Subparts A, B, C, and D of
part 482. Presently, 105 CAHs have
rehabilitation or psychiatric DPUs. The
burden associated with CAHs that have
DPUs continues to be reported under
CMS-R-48, along with the burden for
all 4,890 accredited and non-accredited
hospitals.

The CAH conditions of participation
and accompanying information
collection requirements specified in the
regulations are used by surveyors as a
basis for determining whether a CAH
meets the requirements to participate in
the Medicare program. We, along with
the healthcare industry, believe that the
availability to the facility of the type of
records and general content of records,
which this regulation specifies, is
standard medical practice and is
necessary in order to ensure the well-
being and safety of patients and
professional treatment accountability.
Form Number: CMS-10239 (OMB
Control number: 0938-1043);
Frequency: Yearly; Affected Public:
Private sector—Business or other for-
profit; Number of Respondents: 1,215;
Total Annual Responses: 144,585; Total
Annual Hours: 24,183. (For policy
questions regarding this collection
contact Mary Collins at 410-786-3189.)

Dated: August 24, 2017.
Martique Jones,

Director, Regulations Development Group,
Office of Strategic Operations and Regulatory
Affairs.

[FR Doc. 2017-18275 Filed 8-29-17; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

Proposed Information Collection
Activity; Comment Request

Title: National and Tribal Evaluation
of the 2nd Generation of the Health
Profession Opportunity Grants.

OMB No.: 0970-0462.

Description: The Administration for
Children and Families (ACF), U.S.
Department of Health and Human
Services (HHS) is proposing data
collection activities as part of the Health
Profession Opportunity Grants (HPOG)
to Serve TANF and Other Low Income
Individuals. ACF has developed a multi-
pronged research and evaluation
approach for the HPOG program to
better understand and assess the
activities conducted and their results.
Two rounds of HPOG grants have been
awarded—the first in 2010 (HPOG 1.0)
and the second in 2015 (HPOG 2.0).
There are federal evaluations associated
with each round of grants. HPOG grants
provide funding to government
agencies, community-based
organizations, post-secondary
educational institutions, and tribal-
affiliated organizations to provide
education and training services to
Temporary Assistance for Needy
Families (TANF) recipients and other
low-income individuals, including
tribal members. Under HPOG 2.0, ACF
provided grants to five tribal-affiliated
organizations and 27 non-tribal entities.

OMB previously approved data
collection under OMB Control Number
0970-0462 for: The HPOG 2.0 National
and Tribal Evaluation (Approved
August 2015); and the National
Evaluation impact study, the National
Evaluation descriptive study, and the
Tribal Evaluation (All approved June
2017). The proposed data collection
activities described in this Federal
Register Notice will provide data for the
impact and cost benefit studies of the 27
non-tribal grantees participating in the
National Evaluation of HPOG 2.0.

National Evaluation: The National
Evaluation pertains only to the 27 non-
tribal grantees that received HPOG 2.0
funding. The design for the National
Evaluation features an implementation
study, a systems change analysis, and
cost benefit analysis. In addition, the
Nati