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This section of the FEDERAL REGISTER
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applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1260
[No. AMS-LPS—15-0084]

Beef Promotion and Research Rules
and Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule amends the
Beef Promotion and Research Order
(Order) established under the Beef
Promotion and Research Act of 1985
(Act) by adding six Harmonized Tariff
Schedule (HTS) codes for imported veal
and veal products and updating
assessment levels for imported veal and
veal products based on revised
determinations of live animal
equivalencies. In addition to the
foregoing, the Agricultural Marketing
Service (AMS) is amending the Order’s
definition of “Imported beef or beef
products” by deleting its reference to
tariff numbers that are no longer in use
and obsolete.

DATES: Effective June 29, 2017.

FOR FURTHER INFORMATION CONTACT:
Mike Dinkel, Agricultural Marketing
Specialist, Research and Promotion
Division, Livestock, Poultry, and Seed
Program; AMS, USDA; Room 2610-S,
STOP 0249, 1400 Independence Avenue
SW., Washington, DC 20250-0249; fax
(202) 720-1125; telephone (301) 352—
7497; or email Michael Dinkel@
ams.usda.gov.

SUPPLEMENTARY INFORMATION:

Executive Orders 12866 and 13771, and
Regulatory Flexibility Act

This rule does not meet the definition
of a significant regulatory action
contained in section 3(f) of Executive
Order 12866, and is not subject to
review by the Office of Management and
Budget (OMB). Additionally, because

this rule does not meet the definition of
a significant regulatory action it does
not trigger the requirements contained
in Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017, titled
‘Reducing Regulation and Controlling
Regulatory Costs’”” (February 2, 2017).
Pursuant to the requirements set forth in
the Regulatory Flexibility Act (RFA) [5
U.S.C. 601 et seq.], the Acting
Administrator of AMS has considered
the economic effect of this action on
small entities and has determined that
this final rule does not have a
significant economic impact on a
substantial number of small business
entities. The effect of the Order upon
small entities was discussed in the July
18, 1986, Federal Register [51 FR
26132]. The purpose of RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly burdened.

Based on conversations with
importing companies, AMS estimates
that approximately 270 importers
import beef and beef products and veal
and veal products into the U.S. and
about 198 importers import live cattle
into the U.S. The majority of these
operations subject to the Order are
considered small businesses under the
criteria established by the Small
Business Administration (SBA) [13 CFR
121.201]. SBA defines small agricultural
service firms as those having annual
receipts of $7.5 million or less.

This final rule imposes no significant
burden on the industry. Importers are
already required to pay assessments. It
merely adds six HTS codes for imported
veal and veal products and updates
assessment rates for imported veal and
veal products based on revised
determinations of live animal
equivalencies. The addition of HTS
codes reflects an increase of imported
veal and veal products into the U.S.
Accordingly, the Acting Administrator
of AMS has determined that this action
does not have a significant impact on a
substantial number of small entities.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have a retroactive effect.

Section 11 of the Act [7 U.S.C. 2910]
provides that nothing in the Act may be

construed to preempt or supersede any
other program relating to beef
promotion organized and operated
under the laws of the U.S. or any state.
There are no administrative proceedings
that must be exhausted prior to any
judicial challenge to the provisions of
this rule.

Paperwork Reduction Act

In accordance with OMB regulations
[5 CFR 1320] that implement the
Paperwork Reduction Act of 1995 [44
U.S.C. Chapter 35], the information
collection and recordkeeping
requirements contained in the Order
and accompanying Rules and
Regulations have previously been
approved by OMB under OMB control
number 0581-0093.

Background

The Act authorized the establishment
of a national beef promotion and
research program. The final Order was
published in the Federal Register on
July 18, 1986 [51 FR 21632], and the
collection of assessments began on
October 1, 1986. The program is
administered by the Cattlemen’s Beef
Promotion and Research Board (Board),
appointed by the Secretary of
Agriculture (Secretary) from industry
nominations, and composed of 100
cattle producers and importers. The
program is funded by a $1-per-head
assessment on producers selling cattle
in the U.S. as well as an equivalent
assessment on importers of cattle, beef,
and beef products.

Importers pay assessments on
imported cattle, beef, and beef products.
U.S. Customs and Border Protection
collects and remits the assessment on
imported cattle, beef, and beef products.
The term “importer” is defined as “any
person who imports cattle, beef, or beef
products from outside the United
States” [7 CFR 1260.117]. Imported beef
or beef products is defined as “products
which are imported into the United
States which the Secretary determines
contain a substantial amount of beef
including those products which have
been assigned one or more of the
following numbers in the Tariff
Schedule of the United States” [7 CFR
1260.121].

On March 16, 2016, AMS published a
proposed rule in the Federal Register
[81 FR 14022] amending 7 CFR
1260.172 of the Order to add six HTS
codes for imported veal and veal
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products. On May 6, 2016, AMS
announced in a Notice to Trade that it
was withdrawing the proposed rule
because an error was discovered in the
imported veal carcass weight. AMS also
announced at that time that it intended
to publish another proposed rule with
the correct carcass weight and to
include the formula and an explanation
of how the new assessment rates are
calculated. On June 30, 2016, AMS
published the withdrawal notice in the
Federal Register [81 FR 42576] and on
August 23, 2016, published the
corrected proposed rule in the Federal
Register [81 FR 57495].

The Act requires that assessments on
imported beef and beef products and
veal and veal products be determined by
converting such imports into live
animal equivalents to ascertain the
corresponding number of head of cattle.
Carcass weight is the principle factor in
calculating live animal equivalents.

Prior to publishing the March 16,
2016, proposed rule, the U.S.
Department of Agriculture (USDA)
received information from the Board
regarding assessments on imported veal.
The Board requested expanding the
number of HTS codes for imported veal
and veal products in order to capture
product that is not currently being
assessed and to update the live animal
equivalency rate on imported veal to
reflect the same assessment as domestic
veal and veal products. The Board also
suggested that AMS update the dressed
veal weight to better reflect current
dressed veal weights. The Board
recommended using an average dressed
veal weight from 2010 to the most
current data. The Board stated that
establishing an average over this period
of time takes into account short-term
highs and lows due to the cattle cycle,

weather effects, and feed prices. In this
final rule, the average dressed weight
used to determine the assessment on
imported veal and veal products is 154
pounds.

In order to convert carcasses and cuts
back to a live animal equivalency,
conversion factors are used. The
conversion factor takes into account
what is lost (feet, head, tail, hide,
internal organs, and bone for boneless
product) as the veal is processed into
carcasses, bone-in cuts, and boneless
cuts.

For bone-in carcasses and cuts, a one-
to-one ratio is used to convert product
weight to a live animal equivalent. For
boneless veal cuts, the conversion factor
“adds back” the weight of the bones
removed from the product.

While the regulatory text in the
proposed rule [81 FR 57495] includes
two brief tables containing only the
specific changes and additions, the
regulatory text in this final rule includes
comprehensive tables incorporating the
changes and additions within
previously existing tables that were
never intended to be deleted.

Finally, upon further review of this
final rule and the Order, AMS
discovered that the seven digit HTS
codes listed under section 1260.121,
which defines the term “Imported beef
or beef products,” are no longer in use
and obsolete. Those codes were
replaced by 10 digit HTS codes
currently found in section 7 CFR
1262.172(b)(2) of the Order. As a result,
AMS is amending the definition by
removing those obsolete HTS code
references. No other changes are made
to the definition.

Summary of Comments

On August 23, 2016, AMS published
a proposed rule with a request for

Carcass and Bone-in Cuts

public comment. AMS received four
timely comments. Three comments were
received from the Board and national
veal and beef industry organizations
that were relevant to the proposed rule.
One comment was outside the scope of
the rulemaking.

Three commenters discussed the
conversion factor for bone-in and
boneless veal cuts. The commenters
agreed with USDA’s conversion factor
for bone-in veal cuts. However, the
commenters disagreed with USDA’s
conversion factor used for boneless
imported veal cuts.

In the proposed rule, AMS used the
conversion factor of 1.32 based on Table
7 (Factors used to convert pounds of
carcass weight to retail and trimmed,
boneless equivalent weights for red
meats) of the “Economic Research
Service Agricultural Handbook Number
697, Weights, Measures, and Conversion
Factors for Agricultural Commodities
and Their Products (June 1992)”
(Handbook). However, the three
commenters suggested that AMS should
use the conversion factor of 1.46 for veal
grading choice and good from Table 10
(Factors for converting pounds of
boneless meat to untrimmed bone-in
equivalent) of the Handbook because the
conversion factor of 1.32 converts the
boneless veal back to 0.904 pounds of
bone-in veal rather than one pound. The
conversion factor of 1.46 (proposed by
the commenters) converts 0.685 pounds
of boneless veal back to one pound of
bone-in veal based on the equation:
0.685(1.46) = 1.0.

AMS believes the comments have
merit. Accordingly, the new assessment
rates for veal and veal products will be:

1.00 (2.2046 Ibs/kg) = 0.01431558 cents/kg

154

Boneless Cuts

List of Subjects in 7 CFR Part 1260

Administrative practice and
procedure, Advertising, Agricultural
research, Imports, Marketing agreement,
Meat and meat products, Reporting and
recordkeeping requirements.

1.46 (2.2046 1bs/kg) = 0.02090075 cents/kg

154

For the reasons set forth in the

Authority: 7 U.S.C. 2901-2911 and 7

preamble, AMS amends 7 CFR part 1260 U-.5.C. 7401.

as follows:

PART 1260—BEEF PROMOTION AND
RESEARCH

m 1. The authority citation for 7 CFR
part 1260 continues to read as follows:

m 2. Revise § 1260.121 to read as
follows:

§1260.121 Imported beef or beef products

Imported beef or beef products means
products which are imported into the
United States which the Secretary
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determines contain a substantial amount
of beef including those products which
have been assigned one or more
numbers in the Tariff Schedule of the
United States.

m 3. Amend § 1260.172 by revising
paragraph (b)(2) to read as follows:

§1260.172 Assessments.
* * * * *

(b) * *x %

(2) The assessment rates for imported
cattle, beef, beef products, are as

follows:
IMPORTED LIVE CATTLE
Assessment
HTS No. rate per head

0102.10.0010 $1.00
0102.10.0020 1.00
0102.10.0030 1.00
0102.10.0050 1.00
0102.90.2011 1.00
0102.90.2012 1.00
0102.90.4024 1.00
0102.90.4028 1.00
0102.90.4034 1.00
0102.90.4038 1.00
0102.90.4054 1.00
0102.90.4058 1.00
0102.90.4062 1.00
0102.90.4064 1.00
0102.90.4066 1.00
0102.90.4068 1.00
0102.90.4072 1.00
0102.90.4074 1.00
0102.90.4082 1.00
0102.90.4084 1.00

IMPORTED BEEF AND BEEF PRODUCTS

Assessment
HTS No. rate per kg
0201.10.0510 .01431558
0201.10.0590 .00379102
0201.10.1010 .01431558
0201.10.1090 .00379102
0201.10.5010 .01431558
0201.10.5090 .00511787
0201.20.0200 .00530743
0201.20.0400 .00511787
0201.20.0600 .00379102
0201.20.1000 .00530743
0201.20.3000 .00511787
0201.20.5000 .00379102
0201.20.5010 .01431558
0201.20.5020 .01431558
0201.20.8090 .00379102
0201.30.0200 .00530743
0201.30.0400 .00511787
0201.30.0600 .00379102
0201.30.1000 .00530743
0201.30.3000 .00511787
0201.30.5000 .00511787
0201.30.5010 .02090075
0201.30.5020 .02090075
0201.30.8090 .00511787
0202.10.0510 .01431558
0202.10.0590 .00379102
0202.10.1010 .01431558
0202.10.1090 .00370102

IMPORTED BEEF AND BEEF
ProbucTts—Continued

Assessment
HTS No. rate per kg
0202.10.5010 .01431558
0202.10.5090 ... .00379102
0202.20.0200 .... .00530743
0202.20.0400 ... .00511787
0202.20.0600 .00379102
0202.20.1000 .00530743
0202.20.3000 ... .00511787
0202.20.5000 ... .00379102
0202.20.8000 .... .00379102
0202.30.0200 ... .00530743
0202.30.0400 .... .00511787
0202.30.0600 ... .00527837
0202.30.1000 ... .00530743
0202.30.3000 ... .00511787
0202.30.5000 ... .00511787
0202.30.5010 ... .02090075
0202.30.5020 ... .02090075
0202.30.8000 ... .00379102
0206.10.0000 .... .00379102
0206.21.0000 ... .00379102
0206.22.0000 .... .00379102
0206.29.0000 ... .00379102
0210.20.0000 .... .00615701
1601.00.4010 .00473877
1601.00.4090 .00473877
1601.00.6020 .... .00473877
1602.50.0900 .... .00663428
1602.50.1020 .... .00663428
1602.50.1040 .00663428
1602.50.2020 .00701388
1602.50.2040 .... .00701388
1602.50.6000 .00720293

* * * * *

Dated: May 23, 2017.
Bruce Summers,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2017-10986 Filed 5-26—17; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
[NRC-2016-0254]
RIN 3150-AJ88

List of Approved Spent Fuel Storage

Casks: TN Americas, LLC, NUHOMS®
EOS Dry Spent Fuel Storage System,
Certificate of Compliance No. 1042

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is confirming the
effective date of June 7, 2017, for the
direct final rule that was published in
the Federal Register on March 24, 2017.
The direct final rule amended the NRC’s

spent fuel storage regulations by
revising the “List of approved spent fuel
storage casks” to add the TN Americas,
LLC (TN Americas), NUHOMS®
Extended Optimized Storage (EOS) Dry
Spent Fuel Storage System as Certificate
of Compliance (CoC) No. 1042.

DATES: Effective Date: The effective date
of June 7, 2017, for the direct final rule
published March 24, 2017 (82 FR
14987), is confirmed.

ADDRESSES: Please refer to Docket ID
NRC-2016—-0254 when contacting the
NRC about the availability of
information for this action. You may
obtain publicly-available information
related to this action by any of the
following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2016-0254. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“ADAMS Public Documents” and then
select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397—4209, 301-415—4737, or by
email to pdr.resource@nrc.gov. The
ADAMS accession number for each
document referenced (if it is available in
ADAMS) is provided the first time that
it is mentioned in the SUPPLEMENTARY
INFORMATION section.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Edward Lohr, Office of Nuclear Material
Safety and Safeguards, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: 301-415—
0253; email: Edward.Lohr@nrc.gov.
SUPPLEMENTARY INFORMATION: On March
24, 2017 (82 FR 14987), the NRC
published a direct final rule amending
§72.214 of title 10 of the Code of
Federal Regulations by revising the
“List of approved spent fuel storage
casks” to add the TN Americas
NUHOMS® EOS Dry Spent Fuel Storage
System as CoC No. 1042. The
NUHOMS® EOS System provides


http://www.nrc.gov/reading-rm/adams.html
http://www.nrc.gov/reading-rm/adams.html
http://www.regulations.gov
mailto:Carol.Gallagher@nrc.gov
mailto:pdr.resource@nrc.gov
mailto:Edward.Lohr@nrc.gov

24458

Federal Register/Vol. 82, No. 102/ Tuesday, May 30, 2017 /Rules and Regulations

horizontal storage of high burnup spent
pressurized water reactor (PWR) and
boiling water reactor (BWR) fuel
assemblies in dry shielded canisters
(DSCs). The new PWR and BWR DSCs
are the EOS-37PTH DSC and the EOS—
89BTH DSC, respectively.

In the direct final rule, the NRC stated
that if no significant adverse comments
were received, the direct final rule
would become effective on June 7, 2017.
As described more fully in the direct
final rule, a significant adverse
comment is a comment where the
commenter explains why the rule would
be inappropriate, including challenges
to the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. Because
no significant adverse comments were
received, the direct final rule will
become effective as scheduled.

The final CoC, technical
specifications, and the final Safety
Evaluation Report for CoC No. 1042 are
available in ADAMS under Package
Accession No. ML17116A277.

Dated at Rockville, Maryland, this 24th day
of May 2017.

For the Nuclear Regulatory Commission.
Cindy Bladey,

Chief, Rules, Announcements, and Directives
Branch, Division of Administrative Services,
Office of Administration.

[FR Doc. 2017-11064 Filed 5-26—17; 8:45 am]|
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 29

[Docket No. FAA-2017-0466; Special
Conditions No. 29-041-SC]

Special Conditions: Bell Helicopter
Textron Inc. (Bell) Model 412EP
Helicopter in the 412 EPI
Configuration; Search and Rescue
(SAR) With Automatic Flight Control
System (AFCS) Installation

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Bell Model 412EP (412EPI
configuration) helicopter. This
helicopter as modified by Bell will have
a novel or unusual design feature
associated with a SAR AFCS. The
applicable airworthiness standards do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the

additional safety standards the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: These special conditions are
effective June 29, 2017. We must receive
your comments by July 31, 2017.

ADDRESSES: Send comments identified
by docket number [FAA-2017-0466]
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery of Courier: Deliver
comments to the “Mail”” address
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://regulations.gov, including any
personal information the commenter
provides. Using the search function of
the docket Web site, anyone can find
and read the electronic form of all
comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov.

Docket: You can read the background
documents or comments received at
http://www.regulations.gov. Follow the
online instructions for accessing the
docket or go to the Docket Operations in
Room @12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m., and 5 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
George Harrum, Flight Analyst, FAA,
Rotorcraft Directorate, Regulations and
Policy Group, (ASW-111), 10101
Hillwood Parkway, Fort Worth, Texas
76177; telephone (817) 222-4087; email
George.Harrum®@faa.gov.
SUPPLEMENTARY INFORMATION:

Reason for No Prior Notice and
Comment Before Adoption

The substance of these special
conditions has been subjected to the
notice and comment period previously
and has been derived without

substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, the FAA
has determined that prior public notice
and comment are unnecessary,
impracticable, and contrary to the
public interest, and finds good cause
exists for adopting these special
conditions upon issuance. The FAA is
requesting comments to allow interested
persons to submit views that may not
have been submitted in response to the
prior opportunities for comment.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring additional expense or
delay. We may change these special
conditions based on the comments we
receive.

Background and Discussion

On March 20, 2015, Bell applied for
a supplemental type certificate (STC) for
installation of an optional SAR AFCS in
certain Model 412EP helicopters. The
Model 412EP helicopter, approved
under Type Certificate No. H4SW, is a
14 CFR part 29 transport category
helicopter certificated in both Category
A and Category B and for operation
under instrument flight rules under the
requirements of Appendix B to Part 29.
Bell designated certain serial-numbered
Model 412EP helicopters for a specific
configuration commercially identified
as “412EPL.” The 412 EPI configuration
includes the following changes from the
412EP: Installation of the Pratt &
Whitney Canada Model PT6T-9 Twin
Power Section Turboshaft Engine with
Electronic Engine Control, and cockpit
instruments and avionics replacement
with the Bell BasiX-Pro® Integrated
Avionics System. This rotorcraft has a
maximum take-off weight of 12,200
pounds. It carries up to 13 passengers
with maximum external load of almost
6,614 lbs. and a range up to 609 miles.

The use of dedicated AFCS upper
modes, in which a fully coupled
autopilot provides operational SAR
profiles, is needed for SAR operations
conducted over water in offshore areas
clear of obstructions. The SAR modes
enable the helicopter pilot to fly fully
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coupled maneuvers, to include
predefined search patterns during cruise
flight, and to transition from cruise
flight to a stabilized hover and
departure (transition from hover to
cruise flight). The SAR AFCS also
includes an auxiliary crew control that
allows another crewmember (such as a
hoist operator) to have limited authority
to control the helicopter’s longitudinal
and lateral position during hover
operations.

Flight operations conducted over
water at night may have an extremely
limited visual horizon with little visual
reference to the surface even when
conducted under Visual Meteorological
Conditions. Consequently, the
certification requirements for SAR
modes must meet the criteria in
Appendix B to Part 29. While Appendix
B to Part 29 prescribes airworthiness
criteria for instrument flight, it does not
consider operations below instrument
flight minimum speed (Vaini), whereas
the SAR modes allow for coupled
operations at low speed, all-azimuth
flight to zero airspeed (hover).

The regulations as currently
promulgated did not envision
instrument flight below the Appendix B
envelope, including hover using AFCS
modes. This necessitates the
development of a special condition to
address the gap in 14 CFR part 29
regulations and the lack of adequate
airworthiness standards for AFCS SAR
mode certification to include flight
characteristics, performance, and
installed equipment and systems. Also,
the requirements of the Bell 412EP
Special Conditions No. 29—-ASW-5 are
not adequate to address the safety
objectives for this SAR AFCS design
feature. Special Conditions No. 29—
ASW-5 only requires provisions for
mitigating hazards to required
equipment from high intensity radio
frequency transmission sources.

The 412EPI configuration SAR
operations necessitate safety critical
navigation and control functions. These
functions allow the rotorcraft to operate
under instrument flight rules (IFR) then
transition to stabilized visual flight rules
hover below required minimum obstacle
distances. To safely accomplish this
specialized operation, the equipment
must possess minimum functional
reliability and availability under
potentially adverse environmental
conditions. The 412EPI configuration
SAR equipment operates as an
integrated system to accomplish the
functions mentioned above.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Bell must show that the 412EP

model helicopter in the 412EPI
configuration, as changed, continues to
meet either the applicable provisions of
the regulations incorporated by
reference in type certificate (TC) No.
H4SW or the applicable regulations in
effect on the date of application for the
change, depending on the significance
of the change as defined by 14 CFR
21.101. The regulations incorporated by
reference in the TC are commonly
referred to as the “original type
certification basis.” The regulations
incorporated by reference in H4SW are
as follows:

(a) 14 CFR part 29, dated February 1,
1965, including Amendments 29-1
through 29-51.

(b) 14 CFR 29.141, 29.143, 29.251,
29.301, 29.303, 29.305, 29.307(a),
29.561(c), 29.601(a), 29.603, 29.605,
29.609(a), 29.625, 29.777,
29.831(b)(c)(d), 29.907, 29.993,
29.1023(a), 29.1049, 29.1093.
29.1203(a)(b)(d), 29.1301, 29.1327,
29.1381, 29.1385, 29.1389, 29.1391,
29.1393, 29.1395, 29.1431, 29.1435,
29.1523(a)(b), 29.1541, 29.1543(b),
29.1547, 29.1551, 29.1553, at Amdt. 29—
0.

(c) 14 CFR 29.955(a)(1) at Amdt. 29—
2.

(d) 14 CFR 29.773(a), 29.901,
29.1191(a)(c)(d)(e)({), at Amdt. 29-3.

(e) 14 CFR 29.1397 at Amdt. 29-7.

(f) 14 CFR 29.1387 at Amdt 29-9.

(g) 14 CFR part 29.1401 at Amdt. 29—
11.

(h) 14 CFR 29.63, 29.939, 29.1165,
29.1322 at Amdt. 29-12.

(i) 14 CFR 29.1145 at Amdt. 29-13.

(j) 14 CFR 29.1335 at Amdt. 29-14.

(k) 14 CFR 29.29, 29.33(a)(1),
29.1353(a)(b), 29.1501, 29.1527,
29.1581(a)(b)(d) at Amdt. 29-15.

(1) 14 CFR 29.1413(a), at Amdt. 29-16.

(m) 14 CFR 29.1091(a)(b), 29.1545 at
Amdt. 29-17.

(n) 14 CFR 29.571, 29.1529, 14 CFR
part 29 Appendix A at Amdt. 29-20.

(o) 14 CFR 29.1321, 14 CFR part 29
Appendix B I and IX (a)(b) at Amdt. 29—
21

(p) 14 CFR 29.853(a)(2)(c) at Amdt.
29-23.

(q) 14 CFR 29.21, 29.45(a)(b)(c)(e)(f),
29.151, 29.672(a), 29.771(a)(b)(c),
29.1303, 29.1325, 29.1331, 29.1333,
29.1355, 29.1357(a)(c)(d)(e)(g), 29.1517,
29.1555(a)(b)(c)(d), 29.1559, 29.1583,
29.1585 at Amdt. 29-24.

(r) 14 CFR 29.1011(d), 29.1041,
29.1043, 29.1045, 29.1047,
29.1141(a)(b)(c)(d)(H)(2),
29.1337(a)(b)(1)(2)(c)(d)(e), 29.1557(c)(2)
at Amdt. 29-26.

(s) 14 CFR 29.337(a), 29.613(d), at
Amdt. 29-30.

(t) 14 CFR 29.783(e),
29.903(a)(b)(c)(3)(d)(e) at Amdt. 29-31

(u) 14CFR 29.1143(a)(b)(c)(e)(®),
29.1549 at Amdt. 29-34.

(v) 14 CFR 29.49(a)(b)(c), 29.51, 29.53,
29.55, 29.60, 29.61, 29.64, 29.65(a),
29.75, 29.79, 29.83(a)(b), 29.87(a), at
Amdt. 29-39.

(w) 14 CFR 29.1305(a)(3)(4)(6-19)(21—
23)(25)(26)(b)(c),
29.1309(a)(b)(2)(c)(d)(e)(f)(g)(h), 14 CFR
part 29 Appendix B VIII
(a)(b)(3)(4)(5)(6)(c), at Amdt. 29-40.

(x) 14 CFR
29.1521(a)(b)(1)(3)(4)(5)(6)(7)(ii)(c)(4)(d)
(e)B(g)(h)(i)() at Amdt. 29—-41.

(y] 14 CFR 29.1329(f),
29.1351(a)(b)(3)(4)(6)(d), 29.1359 at
Amdt. 29-42.

(z) 14 CFR 29.865(c)(6) at Amdt. 29—
43.

(aa) 14 CFR 29.59, 29.62, 29.67, 29.77,
29.81, 29.85, 29.1323(a)(b)(c)(d)(e) at
Amdt. 29-44.

(bb) 14 CFR 29.1317(a)(b)(c), 14 CFR
part 29 Appendix E at Amdt. 29-49.

(cc) 14 CFR 29.1587 at Amdt. 29-51.

(dd) Equivalent Level of Safety
Findings:

(1) 14 CFR 29.1305(a)(11-16) and
29.1549(a)(b)(c)(e) for the Power
Situation Indicator (documented in
ELOS Memo No. ST0025RC-RD/P-1)
dated January 16, 2013.

(2) 14 CFR 29.1545(b)(2) for Airspeed
Indicator (documented in ELOS Memo
No. ST0025RC-RD/F-2) dated
September 27, 2012.

(3) 14 CFR 29.1333(a) and 14 CFR part
29 Appendix B VIII(b)(5)(i) and (ii) for
Electronically Integrated Flight
Instrument Systems (documented in
ELOS Memo No. ST0025RC-RD/S-2)
dated January 25, 2013.

(4) 14 CFR 29.1555(c)(1) for the
Useable Fuel Capacity Marking
(documented in ELOS Memo No.
ST0025RC-RD/P-2) dated December 18,
2012.

(ee) If BHT Kit 412—706-140,
Increased Gross Weight, is installed
then compliance has also been shown to
14 CFR 29.25(a)(1)(3)(4) Amend 29-51,
14 CFR part 29 Appendix B III,
IV(a)(b)(1)(3)(c)(1)(d)(1)(e)(), V, VL, VII
at Amend 29-21 and 14 CFR 36.1(c) at
Amend 36-14.

Regulatory Basis for Special Conditions

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 29) do not contain
adequate or appropriate safety standards
for the Bell Model 412EP helicopter in
the 412EPI configuration because of a
novel or unusual design feature, special
conditions are prescribed under § 21.16.

The FAA issues special conditions, as
defined in §11.19, under §11.38, and
they become part of the type
certification basis under § 21.101.
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Special conditions are initially
applicable to the model for which they
are issued. Should the TC for that model
be amended later to include any other
model that incorporates the same novel
or unusual design feature, or should any
other model already included on the
same TC be modified to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to the other model.

Novel or Unusual Design Features

The Bell Model 412EP helicopter in
the 412EPI configuration will
incorporate the following novel or
unusual design features.

The SAR system is composed of a
navigation computer with SAR modes,
an AFCS that provides coupled SAR
functions, hoist operator control, a
hover speed reference system, and two
radio altimeters. The AFCS coupled
SAR functions include:

(a) Hover hold at selected height
above the surface.

(b) Ground speed hold.

(c) Transition down and hover to a
waypoint under guidance from the
navigation computer.

(d) SAR pattern, transition down, and
hover near a target over which the
helicopter has flown.

(e) Transition up, climb, and capture
a cruise height.

(f) Capture and track SAR search
patterns generated by the navigation
computer.

(g) Monitor the preselected hover
height with automatic increase in
collective if the aircraft height drops
below the safe minimum height.

These SAR modes are intended to be
used over large bodies of water in areas
clear of obstructions. Further, use of the
modes that transition down from cruise
to hover will include operation at
airspeeds below Vyini.

The SAR system only entails
navigation, flight control, and coupled
AFCS operation of the helicopter. The
system does not include additional
equipment that may be required for over
water flight or external loads to meet
other operational requirements.
Applicability

These special conditions apply to the
Bell Model 412EP helicopter in the
412EPI configuration. Should Bell apply
at a later date for a change to the type
certificate to include another model
incorporating the same novel or unusual
design feature, the special conditions
would apply to that model as well
under the provisions of § 21.101(d).

Conclusion

This action affects only certain novel
or unusual design features on one model

of helicopter. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
helicopter.

List of Subjects in 14 CFR Part 29

Aircraft, Aviation safety.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Bell Helicopter
Textron Inc. (Bell) Model 412EP
helicopters in the 412EPI configuration
when modified by Bell by installing an
optional Search and Rescue (SAR)
Automatic Flight Control System
(AFCS).

In addition to the 14 CFR part 29
certification requirements for Category
A and helicopter instrument flight
(Appendix B), the following additional
requirements must be met for
certification of the SAR AFCS:

(a) SAR Flight Modes. The coupled
SAR flight modes must provide:

(1) Safe and controlled flight in the
three axes at all airspeeds (lateral
position and speed, longitudinal
position and speed, and height and
vertical speed) from the previous Vvt
to a hover (within the maximum
demonstrated wind envelope).

(2) Automatic transition to the
helicopter instrument flight (Appendix
B) envelope as part of the normal SAR
mode sequencing.

(3) A pilot-selectable Go-Around
mode that safely interrupts any other
coupled mode and automatically
transitions the helicopter to the
instrument flight (Appendix B)
envelope.

(4) A means to prevent unintended
flight below a safe minimum height.
Pilot-commanded descent below the
safe minimum height is acceptable
provided the alerting requirements in
paragraph (b)(8)(i) of these Special
Conditions alert the pilot of this descent
below safe minimum height.

(b) SAR Mode System Architecture.
To support the integrity of the SAR
modes, the following system
architecture is required:

(1) Ground mapping radar function
that presents real-time information to
the pilots.

(2) A system for limiting the engine
power demanded by the AFCS when
any of the automatic piloting modes are

engaged, so full authority digital engine
control power limitations, such as
torque and temperature, are not
exceeded.

(3) A system providing the aircraft
height above the surface and final pilot-
selected height at a location on the
instrument panel in a position
acceptable to the FAA that will make it
plainly visible to and usable by any
pilot at their station.

(4) A system providing the aircraft
heading and the ability to automatically
hold a pilot-selected heading set by
either setting the reference to the
current heading or adjusting the
reference left or right. If the reference
setting can change faster than the
aircraft ability to follow, a display of
reference heading is required at a
location on the instrument panel in a
position acceptable to the FAA that will
make it plainly visible to and usable by
any pilot at their station.

(5) A system providing the aircraft
longitudinal and lateral hover velocities
and the pilot-selected longitudinal and
lateral velocities when used by the
AFCS in the flight envelope where
airspeed indications become unreliable.
This information must be presented at a
location on the instrument panel in a
position acceptable to the FAA that is
plainly visible to and usable by any
pilot at their station.

(6) A system providing wind speed
and wind direction when automatic
piloting modes are engaged or
transitioning from one mode to another.

(7) A means to monitor for flight
guidance deviations and failures with
alerting that enables the flight crew take
appropriate corrective action.

(8) An alerting system that provides
visual or aural alerts, or both, to the
flight crew under any of the following
conditions:

(i) When the stored or pilot-selected
safe minimum height is reached.

(ii) When a SAR mode system
malfunction occurs.

(iii) When the AFCS changes modes
automatically from one SAR mode to
another. For normal transitions from
one SAR mode to another, a single
visual or aural alert may suffice. For a
SAR mode malfunction or a mode
having a time-critical component, the
flight crew alerting system must activate
early enough to allow the flight crew to
take timely and appropriate action. The
alerting system means must be designed
to alert the flight crew in order to
minimize crew errors that could create
an additional hazard.

(9) The SAR system hoist operator
control is considered a flight control
with limited authority and must comply
with the following:



Federal Register/Vol. 82, No. 102/ Tuesday, May 30, 2017 /Rules and Regulations

24461

(i) The hoist operator control must be
designed and located to provide for
convenient operation and to prevent
confusion and inadvertent operation.

(ii) The helicopter must be safely
controllable by the hoist operator
control throughout the range of that
control.

(iii) The hoist operator control may
not interfere with the safe operation of
the helicopter.

(iv) Pilot and copilot flight controls
must be able to smoothly override the
control authority of the hoist operator
control, without exceptional piloting
skill, alertness, or strength, and without
the danger of exceeding any other
limitation because of the override.

(10) The reliability of the AFCS must
be related to the effects of its failure.
The occurrence of any failure condition
that would prevent continued safe flight
and landing must be extremely
improbable. For any failure condition of
the AFCS which is shown to not be
extremely improbable:

(i) The helicopter must be safely
controllable and capable of continued
safe flight without exceptional piloting
skill, alertness, or strength. Additional
unrelated probable failures affecting the
control system must be evaluated.

(ii) The AFCS must be designed so
that it cannot create a hazardous
deviation in the flight path or produce
hazardous loads on the helicopter
during normal operation or in the event
of a malfunction or failure, assuming
corrective action begins within an
appropriate period of time. Where
multiple systems are installed,
subsequent malfunction conditions
must be evaluated in sequence unless
their occurrence is shown to be
improbable.

(11) A functional hazard assessment
and a system safety assessment must
address the failure conditions associated
with SAR operations:

(i) For SAR catastrophic failure
conditions, changes may be required to
the following:

(A) System architecture.

(B) Software and complex electronic
hardware design assurance levels.

(C) High Intensity Radiated Field
(HIRF) test levels.

(D) Instructions for continued
airworthiness.

(ii) The assessments must consider all
the systems required for SAR
operations, including the AFCS, all
associated AFCS sensors (for example,
radio altimeter), and primary flight
displays. Electrical and electronic
systems with SAR catastrophic failure
conditions for both visual flight rules
and IFR must comply with the 14 CFR
29.1317(a)(4) HIRF requirements.

(c) SAR Mode Performance
Requirements.

(1) The SAR modes must be
demonstrated for the requested flight
envelope, including the following
minimum sea-state and wind
conditions:

(i) Sea State: Wave height of 2.5
meters (8.2 feet), considering both short
and long swells.

(ii) Wind: 25 knots headwind; 17
knots for all other azimuths.

(2) The selected hover height and
hover velocity must be captured
(including the transition from one
captured mode to another captured
mode) accurately and smoothly and not
exhibit any significant overshoot or
oscillation.

(3) The minimum use height (MUH)
for the SAR modes must be no less than
the maximum loss of height following
any single failure or any combination of
failures not shown to be extremely
improbable, plus an additional margin
of 15 feet above the surface. MUH is the
minimum height at which any SAR
AFCS mode may be engaged.

(4) The SAR mode system must be
usable up to the maximum certified
gross weight of the aircraft or to the
lower of the following weights:

(i) Maximum emergency flotation
weight.

(i1) Maximum hover Out-of-Ground
Effect (OGE) weight.

(iii)) Maximum demonstrated weight.

(d) Flight Characteristics.

(1) For SAR mode coupled flight
below Vi, at the maximum
demonstrated winds, the helicopter
must be able to maintain any required
flight condition and make a smooth
transition from any flight condition to
any other flight condition without
requiring exceptional piloting skill,
alertness, or strength, and without
exceeding the limit load factor. This
requirement also includes aircraft
control through the hoist operator’s
control.

(2) For coupled flight below the
previously established Vi, the
following stability requirements replace
the stability requirements of paragraph
IV, V, and VI of Appendix B to Part 29:

(i) Static Longitudinal Stability: The
requirements of Appendix B to part 29,
paragraph IV are not applicable.

(ii) Static Lateral-Directional Stability:

The requirements of Appendix B to part
29, paragraph V are not applicable.

(iii) Dynamic Stability, paragraph VI:

(A) Any oscillation must be damped
and any aperiodic response must not
double in amplitude in less than 10
seconds. This requirement must also be
met with degraded upper mode(s) of the
AFCS.

(B) After any upset, such as a wind
gust, the AFCS must return the aircraft
to the last commanded flight condition
within 10 seconds or less.

(3) With any of the upper modes of
the AFCS engaged, the pilot must be
able to manually recover the aircraft and
transition to the normal (Appendix B)
IFR flight profile envelope without
exceptional skill, alertness, or strength.

(e) One-Engine Inoperative (OEI)
Performance Information.

(1) The following performance
information must be provided in the
Rotorcraft Flight Manual Supplement
(RFMS):

(i) OEI performance information and
emergency procedures, providing the
maximum weight that will provide a
minimum clearance of 15 feet above the
surface, following failure of the critical
engine in a hover. The maximum weight
must be presented as a function of the
hover height for the temperature and
pressure altitude range requested for
certification. The effects of wind must
be reflected in the hover performance
information.

(ii) Hover OGE performance with the
critical engine inoperative for OEI
continuous and time-limited power
ratings for those weights, altitudes, and
temperatures for which certification is
requested.

(2) These OEI performance
requirements do not replace
performance requirements that may be
needed to comply with the
airworthiness or operational standards
(14 CFR 29.865 or 14 CFR part 133) for
external loads or human external cargo.

(f) RFMS.

(1) The RFMS must contain, at a
minimum:

(i) Limitations necessary for safe
operation of the SAR system, including:

(A) Minimum crew requirements.

(B) Maximum SAR weight.

(C) Engagement criteria for each of the
SAR modes to include MUH, as
determined in paragraph (c)(3) of these
Special CGonditions.

(ii) Normal and emergency procedures
for operation of the SAR system
(including operation of the hoist
operator control) with AFCS failure
modes, AFCS degraded modes, and
engine failures.

(iii) Performance information:

(A) OEI performance and height-loss.

(B) Hover OGE performance
information, utilizing OEI continuous
and time-limited power ratings.

(C) The maximum wind envelope
demonstrated in flight test.

(D) Information and/or advisory
information concerning operations in a
heavy salt spray environment, including
any airframe or power effects as a result
of salt encrustation.



24462

Federal Register/Vol. 82, No. 102/ Tuesday, May 30, 2017 /Rules and Regulations

(g) Flight Demonstration.

(1) Before approval of the SAR
system, an acceptable flight
demonstration of all coupled SAR
modes is required.

(2) The AFCS must provide fail-safe
operations during coupled maneuvers.
The demonstration of fail-safe
operations must include a pilot
workload assessment associated with
manually flying the aircraft to an
altitude greater than 200 feet above the
surface and an airspeed of at least the
best rate of climb airspeed (V).

(3) For any failure condition of the
SAR system shown to not be extremely
improbable, the pilot must be able to
make a smooth transition from one
flight mode to another without
exceptional piloting skill, alertness, or
strength.

(4) Failure conditions that are shown
to not be extremely improbable must be
demonstrated by analysis, ground
testing, or flight testing. For failures
demonstrated in flight, the following
normal pilot recovery times are
acceptable:

(i) Transition modes (Cruise-to-Hover/
Hover-to-Cruise) and Hover modes:
Normal pilot recognition plus 1 second.

(ii) Cruise modes: Normal pilot
recognition plus 3 seconds.

(5) All AFCS malfunctions must
include evaluation at the low-speed and
high-power flight conditions typical of
SAR operations. Additionally, AFCS
hard-over, slow-over, and oscillatory
malfunctions, particularly in yaw,
require evaluation. AFCS malfunction
testing must include a single or a
combination of failures (such as,
erroneous data from and loss of the
radio altimeter, attitude, heading, and
altitude sensors) that are shown to not
be extremely improbable.

(6) The flight demonstration must
include the following environmental
conditions:

(i) Swell into wind.

(ii) Swell and wind from different
directions.

(ii1) Cross swell.

(iv) Swell of different lengths (short
and long swell).

Issued in Fort Worth, Texas, on May 19,
2017.

Lance T. Gant

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2017-11073 Filed 5-26-17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2017-0501; Directorate
Identifier 2017-NM-053-AD; Amendment
39-18908; AD 2017-11-09]

RIN 2120-AA64

Airworthiness Directives; Learjet, Inc.,
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2017—-08—
07 for certain Learjet, Inc., Model 60
airplanes. AD 2017-08-07 required a
one-time inspection of the fuselage skin
for corrosion, and related investigative
and corrective actions if necessary. This
new AD retains the actions of AD 2017-
08-07 and removes certain airplanes
from the applicability. This AD was
prompted by a determination that only
certain airplanes are affected by the
unsafe condition. We are issuing this
AD to address the unsafe condition on
these products.

DATES: This AD is effective May 30,
2017.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of May 22, 2017 (82 FR 18084, April
17, 2017).

We must receive comments on this
AD by July 14, 2017.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this final rule, contact Learjet, Inc., One
Learjet Way, Wichita, KS 67209-2942;
telephone: 316—946—-2000; fax: 316—
946-2220; email: ac.ict@
aero.bombardier.com; Internet: http://
www.bombardier.com. You may view
this referenced service information at
the FAA, Transport Airplane

Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0501.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—-
0501; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Paul
Chapman, Aerospace Engineer,
Airframe Branch, ACE-118W, FAA,
Wichita Aircraft Certification Office
(ACO), 1801 Airport Road, Room 100,
Dwight D. Eisenhower Airport, Wichita,
KS 67209; phone: 316—-946—4152; fax:
316—946—4107; email: Wichita-COS@
faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

On April 7, 2017, we issued AD 2017—
08—-07, Amendment 39-18856 (82 FR
18084, April 17, 2017) (“AD 2017-08—
07”), for Learjet, Inc., Model 60
airplanes, serial numbers 60—-002
through 60—-430 inclusive. AD 2017-08—
07 required a one-time inspection of the
fuselage skin for corrosion, and related
investigative and corrective actions if
necessary. AD 2017-08-07 resulted
from an evaluation by the design
approval holder (DAH) indicating that
the upper fuselage skin under the aft
oxygen line fairing is subject to multi-
site damage (MSD). We issued AD
2017-08-07 to detect and correct
corrosion of the fuselage skin, which
could result in reduced structural
integrity of the airplane.

Actions Since AD 2017-08-07 Was
Issued

Since we issued AD 2017-08-07, we
determined that only certain airplanes
identified in the applicability of AD
2017-08-07 are affected by the unsafe
condition. For Learjet, Inc., Model 60
airplanes, serial numbers 60-002
through 60—430 inclusive, the unsafe
condition affects only airplanes with a
dorsal-mounted oxygen bottle and
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airplanes that have had the dorsal-
mounted oxygen bottle removed but
have retained the oxygen line fairing
installed on top of the fuselage. These
airplanes are identified in the effectivity
of Learjet 60 Service Bulletin 60-53—19,
Revision 3, dated August 29, 2016,
which is the appropriate source of
service information for accomplishing
the actions required by AD 2017-08-07.
Therefore, we have revised paragraph
(c) of this AD to identify only those
airplanes affected by the unsafe
condition.

Related Service Information Under 1
CFR Part 51

We reviewed Learjet 60 Service
Bulletin 60-53—19, Revision 3, dated
August 29, 2016. The service
information describes procedures for
inspections of the fuselage crown skin
for corrosion, and related investigative
and corrective actions if necessary. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD requires a one-time
inspection of the fuselage skin for
corrosion, and related investigative and
corrective actions if necessary. This AD
also requires sending the inspection
results to the FAA.

Differences Between This AD and the
Service Information

Learjet 60 Service Bulletin 60-53-19,
Revision 3, dated August 29, 2016,
specifies to contact the manufacturer for
instructions on how to repair certain
conditions, but this AD requires
repairing those conditions in one of the
following ways:

¢ In accordance with a method that
We approve; or

e Using data that meet the
certification basis of the airplane, and
that have been approved by a Delegated
Engineering Representative (DER) for
Learjet Inc., or a Unit Member (UM) of
the Learjet Organization Designation
Authorization (ODA), whom we have
authorized to make those findings.

Interim Action

We consider this AD interim action.
Because the cause of the corrosion is not
known, the inspection reports will help
determine the extent of the corrosion in
the affected fleet. Based on the results
of these reports, we might determine
that further corrective action is
warranted. Once further corrective
action has been identified, we might
consider further rulemaking.

FAA'’s Justification and Determination
of the Effective Date

We determined that unaffected
airplanes were inadvertently included
in the applicability of AD 2017-08-07,
which applied to Learjet, Inc., Model 60
airplanes, serial numbers 60—-002
through 60—430 inclusive. However,
only airplanes identified in Learjet 60
Service Bulletin 60-53—19, Revision 3,
dated August 29, 2016, are subject to the
identified unsafe condition. The actions
required by this AD are not required to

ESTIMATED COSTS

be done on airplanes that are not
identified in Learjet 60 Service Bulletin
60-53-19, Revision 3, dated August 29,
2016. Therefore, we are superseding AD
2017-08-07 to correct the applicability.
We find that notice and opportunity for
prior public comment are unnecessary
and that good cause exists for making
this amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2017-0501 and Directorate
Identifier 2017-NM-053—AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 284
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

) Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection (retained action from AD 2017-08— | 46 work-hours x $85 per hour = $3,910 ........ $265 $4,175 $1,185,700
07).
Reporting (retained action from AD 2017-08— | 1 work-hour x $85 per hour = $85 ................. 0 85 24,140
07).

This AD adds no additional economic
burden.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we

have included all known costs in our
cost estimate.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid

OMB control number. The control
number for the collection of information
required by this AD is 2120-0056. The
paperwork cost associated with this AD
has been detailed in the Costs of
Compliance section of this document
and includes time for reviewing
instructions, as well as completing and
reviewing the collection of information.
Therefore, all reporting associated with
this AD is mandatory. Comments
concerning the accuracy of this burden
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and suggestions for reducing the burden
should be directed to the FAA at 800
Independence Ave. SW., Washington,
DC 20591. ATTN: Information
Collection Clearance Officer, AES—200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “‘significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2017-08-07, Amendment 39-18856 (82
FR 18084, April 17, 2017), and adding
the following new AD:

2017-11-09 Learjet, Inc.: Amendment 39—
18908; Docket No. FAA—2017-0501;
Directorate Identifier 2017-NM—-053—-AD.

(a) Effective Date
This AD is effective May 30, 2017.

(b) Affected ADs

This AD replaces AD 2017-08-07,
Amendment 39-18856 (82 FR 18084, April
17, 2017) (“‘AD 2017-08-07").

(c) Applicability

This AD applies to Learjet, Inc., Model 60
airplanes, certificated in any category, having
serial numbers 60-002 through 60—430
inclusive, and having a configuration
identified in paragraph (c)(1) or (c)(2) of this
AD.

(1) Airplanes with a dorsal-mounted
oxygen bottle.

(2) Airplanes that have had the dorsal-
mounted oxygen bottle removed but have
retained the oxygen line fairing installed on
top of the fuselage.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by an evaluation by
the design approval holder indicating that
the upper fuselage skin under the aft oxygen
line fairing is subject to multi-site damage.
We are issuing this AD to detect and correct
corrosion of the fuselage skin, which could
result in reduced structural integrity of the
airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Inspection of the Fuselage Skin,
and Related Investigative and Corrective
Actions, With No Changes

This paragraph restates the requirements of
paragraph (g) of AD 2017-08-07, with no
changes. At the applicable time specified in
paragraph (g)(1), (g)(2), or (g)(3) of this AD:
Do a fluorescent dye penetrant inspection of
the fuselage skin between stringers (S)-2L
and S—2R for corrosion; and do all applicable
related investigative and corrective actions;
in accordance with the Accomplishment
Instructions of Learjet 60 Service Bulletin
60-53—19, Revision 3, dated August 29, 2016,
except as required by paragraph (h) of this
AD. Do all applicable related investigative
and corrective actions before further flight.

(1) For airplanes with more than 12 years
since the date of issuance of the original
airworthiness certificate or the date of
issuance of the original export certificate of
airworthiness as of May 22, 2017 (the
effective date of AD 2017-08-07): Within 12
months after May 22, 2017.

(2) For airplanes with more than 6 years
but equal to or less than 12 years since the
date of issuance of the original airworthiness
certificate or the date of issuance of the
original export certificate of airworthiness as
of May 22, 2017 (the effective date of AD
2017-08-07): Within 24 months after May
22,2017.

(3) For airplanes with 6 years or less since
the date of issuance of the original
airworthiness certificate or the date of
issuance of the original export certificate of
airworthiness as of May 22, 2017 (the
effective date of AD 2017-08-07): Within 36
months after May 22, 2017.

(h) Retained Service Information Exception,
With No Changes

This paragraph restates the requirements of
paragraph (h) of AD 2017-08-07, with no
changes. Where Learjet 60 Service Bulletin
60-53-19, Revision 3, dated August 29, 2016,
specifies contacting Learjet, Inc., for
appropriate action: Before further flight,
repair using a method approved in
accordance with the procedures specified in
paragraph (1) of this AD.

(i) Retained Reporting, With No Changes

This paragraph restates the requirements of
paragraph (i) of AD 2017-08-07, with no
changes. At the applicable time specified in
paragraph (i)(1) or (i)(2) of this AD: Submit
a report of the findings (both positive and
negative) of the inspection required by the
introductory text of paragraph (g) of this AD
to: Wichita-COS@faa.gov; or Ann Johnson,
Wichita Aircraft Certification Office (ACO),
1801 Airport Road, Wichita, KS 67209. The
report must include the name of the owner,
the address of the owner, the name of the
organization incorporating Learjet 60 Service
Bulletin 60-53-19, the date that inspection
was completed, the name of the person
submitting the report, the address, telephone
number, and email of the person submitting
the report, the airplane serial number, the
total time (flight hours) on the airplane, the
total number of landings on the airplane,
whether corrosion was detected, whether
corrosion was repaired, the structural repair
manual (SRM) chapter and revision used (if
repaired), and whether corrosion exceeded
the minimum thickness specified in Learjet
60 Service Bulletin 60-53—-19 (and specify
the SRM chapter and revision, if used as an
aid to determine minimum thickness).

(1) If the inspection was done on or after
May 22, 2017 (the effective date of AD 2017—
08-—07): Submit the report within 30 days
after the inspection.

(2) If the inspection was done before May
22, 2017 (the effective date of AD 2017—-08—
07): Submit the report within 30 days after
May 22, 2017.

(j) Retained Credit for Previous Actions,
With No Changes

This paragraph restates the credit provided
in paragraph (j) of AD 2017-08-07, with no
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changes. This paragraph provides credit for
the actions specified in the introductory text
to paragraph (g) of this AD, if those actions
were performed before May 22, 2017 (the
effective date of AD 2017-08-07), using
Learjet 60 Service Bulletin 60-53—-19, dated
November 23, 2015; Learjet 60 Service
Bulletin 60-53-19, Revision 1, dated April 4,
2016; or Learjet 60 Service Bulletin 60-53—
19, Revision 2, dated April 18, 2016.

(k) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 5 minutes per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW., Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—200.

(1) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Wichita ACO, FAA, has
the authority to approve AMOCGs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (m)(1) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by a Learjet, Inc.,
Designated Engineering Representative
(DER), or a Unit Member (UM) of the Learjet
Organization Designation Authorization
(ODA), that has been authorized by the
Manager, Wichita ACO, to make those
findings. To be approved, the repair,
modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(4) AMOCs approved previously for AD
2017-08-07 are approved as AMOCs for the
corresponding provisions of this AD.

(m) Related Information

(1) For more information about this AD,
contact Paul Chapman, Aerospace Engineer,
Airframe Branch, ACE-118W, FAA, Wichita
ACO, 1801 Airport Road, Room 100, Dwight
D. Eisenhower Airport, Wichita, KS 67209;

phone: 316—946—4152; fax: 316-946—4107;
email: Wichita-COS@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (n)(4) and (n)(5) of this AD.

(n) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on May 22, 2017 (82 FR
18084, Apl‘il 17, 2017).

(i) Learjet 60 Service Bulletin 60-53-19,
Revision 3, dated August 29, 2016.

(ii) Reserved.

(4) For Learjet, Inc., service information
identified in this AD, contact Learjet, Inc.,
One Learjet Way, Wichita, KS 67209-2942;
telephone: 316—-946—2000; fax: 316—946—
2220; email: ac.ict@aero.bombardier.com;
Internet: http://www.bombardier.com.

(5) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(6) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on May 18,
2017.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2017-10786 Filed 5-26—17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2017-0053; Directorate
Identifier 2016—CE-037-AD; Amendment
39-18888; AD 2017-10-14]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Regional Aircraft Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2014—-07—
07 for British Aerospace Regional
Aircraft Model HP 137 Jetstream MK1,

Jetstream Series 200, and Jetstream
Series 3101 airplanes. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as cracking of the forward
main landing gear yoke pintle resulting
from corrosion pits leading to stress
corrosion cracking. We are issuing this
AD to require actions to address the
unsafe condition on these products.
DATES: This AD is effective July 5, 2017.
The Director of the Federal Register
approved the incorporation by reference
of a certain publications listed in the AD
as of July 5, 2017.
ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0053; or in person at the Docket
Management Facility, U.S. Department
of Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.
For service information identified in
this AD, BAE Systems (Operations) Ltd,
Customer Information Department,
Prestwick International Airport,
Ayrshire, KA9 2RW, Scotland, United
Kingdom; phone: +44 1292 675207; fax:
+44 1292 675704; email:
RApublications@baesystems.com;
Internet: http://
www.jetstreamcentral.com. You may
view this referenced service information
at the FAA, Small Airplane Directorate,
901 Locust, Kansas City, Missouri
64106. For information on the
availability of this material at the FAA,
call (816) 329—-4148. It is also available
on the Internet at http://
www.regulations.gov by searching for
Docket No. FAA-2017-0053.
FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; fax: (816) 329—4090; email:
doug.rudolph@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to British Aerospace Regional
Aircraft Model HP 137 Jetstream MK1,
Jetstream Series 200, and Jetstream
Series 3101 airplanes. That NPRM was
published in the Federal Register on
February 17, 2017 (82 FR 10973), and
proposed to supersede AD 2014-07-07,
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Amendment 39-17821 (79 FR 23897;
April 29, 2014) (“2014-07-07"").

The NPRM proposed to correct an
unsafe condition for the specified
products and was based on mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country. The MCAI
states that:

Prompted by occurrences of the main
landing gear (MLG) yoke pintle housing
cracking, the Civil Aviation Authority (CAA)
UK issued AD 003-01-86 to require
repetitive inspections to detect cracks in the
yoke pintle housing on MLG fitted to
Jetstream 3100 aeroplanes in accordance with
BAE Systems (Operations) Ltd Service
Bulletin (SB) 32—-A-JA851226, and,
depending on findings, corrective action.
After that AD was issued, an occurrence was
reported of Jetstream 3100 MLG failure after
landing. The subsequent investigation
revealed stress corrosion cracking of the MLG
yoke pintle housing to have caused this MLG
failure. Furthermore, the investigation report
recommended a review of the effectiveness of
CAA UK AD 003-01-86 in finding cracks in
the yoke pintle housing on MLG fitted to
Jetstream 3100 aeroplanes.

Degradation of the surface protection by
abrasion can occur when the forward face of
the yoke pintle rotates against the pintle
bearing, which introduces corrosion pits and,
consequently, stress corrosion cracking.

This condition, if not detected and
corrected, could lead to structural failure of
the MLG, possibly resulting in loss of control
of the aeroplane during take-off or landing
runs.

To provide protection of the affected area
of the MLG assembly spigot housing, BAE
Systems (Operations) Ltd issued SB 32—
JM7862 to provide instructions for
installation of a protective washer, fitted at
the forward spigot on both left hand and right
hand MLG. Consequently, BAE Systems
(Operations) Ltd issued SB 32—A—JA851226
Revision 05 to provide additional
accomplishment instructions for a Non-
destructive testing (NDT) inspection of MLG
equipped with the protective washer
installed in accordance with BAE Systems
(Operations) Ltd SB 32-JM7862.

Consequently, EASA issued AD 2013—
0208, retaining the requirements of CAA UK
AD 003-01-86, which was superseded, and
required implementation of revised
inspection requirements, and, depending on
findings, accomplishment of applicable
corrective action(s). That AD also introduced
an optional modification, which constituted
terminating action for the inspections
required by that AD.

Since that AD was issued, BAE Systems
(Operations) Ltd has determined that the
existing inspection procedure may not be
effective in identifying stress corrosion
cracking in the pintle housing. Consequently
BAE Systems (Operations) Ltd has published
an improved inspection procedure in SB 32—
A-JA851226 Revision 07. This improved
inspection procedure has the ability to detect
smaller corrosion pits and cracks that are
proximate in size to those that will initiate
stress corrosion.

For the reasons described above, this
[EASA] AD retains the requirements of EASA
AD 2013-0208, which is superseded, and
requires MLG inspections in accordance with
the improved procedure.

The MCAI can be found in the AD
docket on the Internet at: https://
www.regulations.gov/
document?D=FAA-2017-0053-0002.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

o Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

e Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information

We reviewed British Aerospace
Jetstream Series 3100 & 3200 Service
Bulletin 32-A-JA851226, Revision 7,
dated May 25, 2015. The service
information describes procedures for
nondestructive testing (NDT) and visual
inspections of the main landing gear
spigot housing for cracks and repair if
necessary. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section of the final rule.

Costs of Compliance

We estimate that this AD will affect
26 products of U.S. registry. We also
estimate that it would take about 14
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.

Based on these figures, we estimate
this cost of the AD on U.S. operators to
be $30,940, or $1,190 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 2 work-hours and require parts
costing $5,000, for a cost of $5,170 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle [,

section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0053; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.


https://www.regulations.gov/document?D=FAA-2017-0053-0002
https://www.regulations.gov/document?D=FAA-2017-0053-0002
https://www.regulations.gov/document?D=FAA-2017-0053-0002
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 82, No. 102/ Tuesday, May 30, 2017 /Rules and Regulations

24467

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-17821 (82 FR
23897; April 29, 2014), and adding the
following new AD:

2017-10-14 British Aerospace Regional
Aircraft: Amendment 39-18888; Docket
No. FAA-2017-0053; Directorate
Identifier 2016—CE-037—-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective July 5, 2017.

(b) Affected ADs

This AD supersedes AD 2014-07—-07,
Amendment 39-17821 (79 FR 23897, April
29, 2014) (*2014-07-07").

(c) Applicability

This AD applies to British Aerospace
(Operations) Limited Model HP.137 Jetstream
Mk.1, Jetstream Series 200, and Jetstream

Series 3101 airplanes, all serial numbers,
certificated in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 32: Landing Gear.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
issued by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as cracking of
the forward main landing gear yoke pintle
resulting from corrosion pits which can cause
stress corrosion cracking resulting in loss of
control during take-off or landing. We are
issuing this AD to revise the inspection
procedure to detect smaller corrosion pits
and cracks that could initiate stress corrosion
cracking.

(f) Actions and Compliance

Unless already done, do the following
actions specified in paragraphs (f)(1) through
(11) of this AD:

(1) For all airplanes: Before or at the next
inspection that would have been required by
AD 2014-07-07 or within the next 30 days
after July 5, 2017 (the effective date of this
AD), whichever occurs later, and repetitively
thereafter at intervals not to exceed 12
months or 1,200 main landing gear (MLG)
flight cycles (FC), whichever occurs first, do
a nondestructive testing (NDT) inspection of
each MLG assembly cylinder attachment
spigot housing following the accomplishment

instructions in Heroux Devtek Service
Bulletin (SB) 32—19, Revision 7, dated March
16, 2015, as specified in the accomplishment
instructions in paragraph 2.B. Part A of
British Aerospace Jetstream Series 3100 &
3200 SB 32—-A-JA851226, Revision 7, dated
May 25, 2015.

(2) For all airplanes: Within 300 landings
after a heavy or abnormal landing or within
3 months after a heavy or abnormal landing,
whichever occurs first, do an NDT inspection
of each MLG assembly cylinder attachment
spigot housing following the accomplishment
instructions in Heroux Devtek Service
Bulletin (SB) 32—19, Revision 7, dated March
16, 2015, as specified in the accomplishment
instructions in paragraph 2.B. Part A of
British Aerospace Jetstream Series 3100 &
3200 SB 32—-A-JA851226, Revision 7, dated
May 25, 2015.

(3) For all airplanes: Within 3 months after
accomplishment of the latest NDT inspection
required by paragraph (f)(1) of this AD or 300
MLG FC after accomplishment of the latest
NDT inspection required by paragraph (f)(1)
of this AD, whichever occurs first, and
repetitively thereafter at intervals not to
exceed 3 months or within 300 MLG FC,
whichever occurs first, do a visual inspection
of each MLG following the accomplishment
instructions in paragraph 2.B. Part B of
British Aerospace Jetstream Series 3100 &
3200 SB 32—-A-JA851226, Revision 7, dated
May 25, 2015. These inspections start over
after every repetitive NDT inspection
required by paragraph (f)(1)of this AD.

(4) For all airplanes with a MLG
incorporating a microswitch hole: Within the
next 10,600 MLG FC since new and
repetitively thereafter at intervals not to
exceed 1,200 MLG flight cycles, do an NDT
inspection of each MLG microswitch hole
following the accomplishment instructions in
paragraph 2.B. Part C of British Aerospace
Jetstream Series 3100 & 3200 SB 32—A—
JA851226, Revision 7, dated May 25, 2015.

(5) For all airplanes: If any discrepancy is
found during any NDT inspection required in
paragraphs (f)(1), (2), or (4) of this AD, before
further flight, take all necessary corrective
actions following the instructions in British
Aerospace Jetstream Series 3100 & 3200 SB
32—-A-JA851226, Revision 7, dated May 25,
2015.

(6) For all airplanes: If any discrepancy is
found during any visual inspection required
in paragraph (f)(3) of this AD, before further
flight, take all necessary corrective actions
following the instructions in British
Aerospace Jetstream Series 3100 & 3200 SB
32—-A-JA851226, Revision 7, dated May 25,
2015.

(7) For all airplanes: Doing all necessary
corrective actions required in paragraphs
(H)(5) or (6) of this AD does not constitute
terminating action for the inspections
required by this AD.

(8) For all airplanes: Modification of each
MLG cylinder following BAE Systems
(Operations) Ltd. SB 32-JA880340 original
issue, dated January 6, 1989, constitutes
terminating action for the inspections
required by this AD for that MLG.

(9) For all airplanes: The compliance times
in paragraphs (f)(1), (2), (3), and (4) of this
AD are presented in flight cycles (landings).

If the total flight cycles have not been kept,
multiply the total number of airplane hours
time-in-service (TIS) by 0.75 to calculate the
cycles. For the purposes of this AD:
(i) 100 hours TIS x .75 = 75 cycles; and
(ii) 1,000 hours TIS x .75 = 750 cycles.

(g) Credit for Actions Done in Accordance
With Previous Service Information

(1) This AD allows credit for the initial
inspection required in paragraph (f)(1) of this
AD if done before June 3, 2014 (the effective
date retained from AD 2014—-07-07)
following British Aerospace Jetstream Series
3100 & 3200 Service Bulletin 32—-A—
JA851226, Revision 5, dated April 30, 2013.

(2) This AD allows credit for the initial
inspection required in paragraph (f)(4) of this
AD if done before June 3, 2014 (the effective
date retained from AD 2014—07-07)
following APPH Ltd. Service Bulletin 32—40,
at Initial Issue dated June 21, 1989; or APPH
Ltd. Service Bulletin 32—40, Revision 1,
dated February, 2003.

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4059; fax: (816) 329—
4090; email: doug.rudolph@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DG 20591, Attn:
Information Collection Clearance Officer,
AES-200.
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(i) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No.: 2016-0224, dated
November 9, 2016, for related information.
The MCAI can be found in the AD docket on
the Internet at: https://www.regulations.gov/
document?D=FAA-2017-0053-0002.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) British Aerospace Jetstream Series 3100
& 3200 Service Bulletin 32—-A-JA851226,
Revision 7, dated May 25, 2015.

(ii) Heroux Devtek Service Bulletin 32—-19,
Revision 7, dated March 16, 2015.

(3) For British Aerospace Regional Aircraft
service information identified in this AD,
contact BAE Systems (Operations) Ltd,
Customer Information Department, Prestwick
International Airport, Ayrshire, KA9 2RW,
Scotland, United Kingdom; phone: +44 1292
675207, fax: +44 1292 675704; email:
RApublications@baesystems.com; Internet:
http://www.jetstreamcentral.com.

(4) You may review copies of the
referenced service information at the FAA,
Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329—4148. In addition, you
can access this service information on the
Internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2017-0053.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Kansas City, Missouri, on May
10, 2017.

Melvin Johnson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2017-10408 Filed 5-26-17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2016-6667; Directorate
Identifier 2015-NM-125-AD; Amendment
39-18882; AD 2017-10-08]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2009-21—
01 for certain The Boeing Company
Model 737-300 and 737—400 series
airplanes. AD 2009-21-01 required
repetitive inspections to detect cracking
of the aft fuselage skin, and related
investigative and corrective actions if
necessary. This new AD adds certain
inspections, repairs, replacement,
related investigative and corrective
actions if necessary; and removes
certain airplanes from the applicability.
This AD was prompted by an evaluation
by the design approval holder (DAH)
indicating that the aft fuselage skin is
subject to widespread fatigue damage
(WFD), and by reports of aft fuselage
cracking. We are issuing this AD to
address the unsafe condition on these
products.

DATES: This AD is effective July 5, 2017.
The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD

as of July 5, 2017.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone 562—-797-1717; Internet
https://www.myboeingfleet.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221. It is also
available on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
6667.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
6667; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Jennifer Tsakoumakis, Aerospace

Engineer, Airframe Branch, ANM-120L,
FAA, Los Angeles Aircraft Certification
Office (ACO), 3960 Paramount
Boulevard, Lakewood, CA 90712—4137;
phone: 562—627-5264; fax: 562—627—
5210; email:
jennifer.tsakoumakis@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2009-21-01,
Amendment 39-16038 (74 FR 52395,
October 13, 2009) (“AD 2009-21-01").
AD 2009-21-01 applied to certain the
Boeing Company Model 737-300 and
737-400 series airplanes. The NPRM
published in the Federal Register on
May 13, 2016 (81 FR 29802). The NPRM
was prompted by an evaluation by the
DAH indicating that the aft fuselage skin
is subject to WFD, and by reports of aft
fuselage cracking. The NPRM proposed
to continue to require repetitive
inspections to detect cracking of the aft
fuselage skin, and related investigative
and corrective actions if necessary. The
NPRM also proposed to add new aft
fuselage skin inspections for cracking,
inspections to detect missing or loose
fasteners and any disbonding or
cracking of bonded doublers, permanent
repairs of time-limited repairs, related
investigative and corrective actions if
necessary, and skin panel replacement.
The NPRM also proposed to remove
Model 737—-400 series airplanes from the
applicability. We are issuing this AD to
detect and correct cracking in the aft
fuselage skin along the longitudinal
edges of the chem-milled pockets in the
bonded skin doubler, which could
result in possible rapid decompression
and reduced structural integrity of the
airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Request To Revise the Precipitating
Event Statement

Boeing requested that we revise the
precipitating event statement by
including that there have been reports of
aft fuselage cracking. Boeing stated that
this revision would be consistent with
wording of other related rulemaking.

We agree with Boeing’s request
because it provides additional clarity to
the precipitating event statement. We
have revised the SUMMARY and
Discussion sections, and paragraph (e)
of this AD accordingly.


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.regulations.gov/document?D=FAA-2017-0053-0002
https://www.regulations.gov/document?D=FAA-2017-0053-0002
http://www.jetstreamcentral.com
mailto:RApublications@baesystems.com
https://www.myboeingfleet.com
mailto:jennifer.tsakoumakis@faa.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Request To Require Reinstalling Lap
Joint Modification

Jet2.com Limited (Jet2) requested that
we revise the NPRM to require
reinstalling the lap joint modification
previously installed in accordance with
AD 2015-21-06, Amendment 39-18298
(80 FR 69839, November 12, 2015) (“AD
2015-21-06"), which requires the S—14
lap joint to be trimmed out prior to
50,000 total flight cycles. Jet2 stated that
Boeing Special Attention Service
Bulletin 737-53-1168, Revision 4, dated
June 3, 2015 (“SASB 737-53-1168,
Revision 4”’) specifies reinstalling the
lap joint modification.

We do not agree with the commenter’s
request. The modification required in
AD 2015-21-06 consists of trimming
out the lap splice, such that if this
modification were installed, it would be
impossible to install a new skin without
reinstalling the lap modification. If the
instructions in SASB 737-53-1168,
Revision 4, to reinstall the lap splice
modification were accidently
overlooked, it would become clear to
the installer that the reinstallation
would be required. We have not
changed this AD in this regard.

Request To Address Certain Repairs

Boeing requested that we add a
paragraph to the proposed AD to
address repairs that are installed on the
airplane for reasons other than chem-
mill cracking. Boeing submitted
suggested language and pointed out that
the additional language is similar to that
in other rulemaking.

We disagree with Boeing’s request.
Part 1 of the Accomplishment
Instructions of SASB 737-53-1168,
Revision 4, does not make a distinction
regarding why an existing repair was
installed. Therefore, repairs installed for
damage other than a chem-mill crack are
already addressed. We have not changed
this AD in this regard.

Request To Revise Proposed
Compliance Time

Boeing requested that we revise
paragraph (h)(4) of the proposed AD to
do the actions at an initial compliance
time obtained through the alternative
method of compliance (AMOC) process
specified in paragraph (n)(1) of the
proposed AD. Boeing stated that the
repetitive inspections would still be
done at the times specified in the
service information. Boeing also
requested that we include in the
paragraph revision the terminating
action of skin panel replacement at the
time approved through an AMOC.
Boeing stated that its request would
provide a reset on the compliance times

if the skin panel was replaced prior to
53,000 total airplane cycles. Boeing
explained that its authorized
representative under the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA)
cannot approve extensions to the
compliance times.

We partially agree with Boeing’s
request. We agree that, for airplanes
with skin panels replaced prior to
53,000 total flight cycles, in order to
reset the inspection threshold on the
replaced skin panels, approval must
come from the FAA. Under the
provisions of paragraph (n) of this AD,
we may consider requests for a reset of
the compliance times if the skin panel
was replaced prior to 53,000 total
airplane cycles if data are submitted to
substantiate that such an adjustment
would provide an acceptable level of
safety. We have not changed this AD in
this regard.

Request To Specify the Service
Information Accomplishment
Instructions Part Numbers

Boeing requested that we add the
specific part of the accomplishment
instructions in paragraphs (i)(1)(ii),
(i)(2)(ii), and (j) of the proposed AD.
Boeing stated that paragraph (g) of the
proposed AD specifies the specific part
number, and that this change would
make these paragraphs consistent with
the wording in paragraph (g) of the
proposed AD.

We agree with Boeing’s request. We
agree that specifying the specific part of
the Accomplishment Instructions of
SASB 737-53-1168, Revision 4, will
add clarity to the AD. We have revised
paragraphs (i)(1)(ii), (i)(2)(ii), and (j) of
this AD accordingly.

Request To Revise Flight Cycle Limit
for Replacement Kit Skin Panels

Boeing requested that we revise
paragraph (1) of the proposed AD to
specify that skin panel replacements
using the kit identified in SASB 737—
53-1168, Revision 4, do not have the
lower flight cycle limit restriction that
the production skin panel replacements
have.

We agree with Boeing’s request
because the skin panel replacements
using the kit identified in SASB 737-
53-1168, Revision 4, is an improved
design compared to the production skin
panels, and therefore, do not need the
lower flight cycle limit restriction. We
have added paragraph (1)(3) to this AD,
which states, in part, that if the skin
panel is replaced with a kit skin panel
as specified in SASB 737-53-1168,
Revision 4, the 53,000 total flight cycle
limit does not apply.

Request To Remove Flight-Cycle
Restriction for Certain Actions

Boeing requested that we revise
paragraphs (m)(2), (m)(3), and (n)(5) of
the proposed AD to remove the flight
cycle restriction for certain previously
accomplished actions using certain
service information. Boeing stated that
the only skin panel replacements
specified in previous revisions of SASB
737-53—1168 are those using the kit
panels, and that those panels do not
have the flight-cycle limit specified in
paragraphs (m)(2), (m)(3), and (n)(5) of
the proposed AD.

We agree with the commenter’s
request because the skin panel
replacements using the kit identified in
SASB 737-53—-1168, Revision 4, are an
improved design compared to the
production skin panels, and therefore,
do not need the lower flight cycle limit
restriction. We have revised paragraphs
(m)(2), (m)(3), and (n)(5) of this AD
accordingly.

Request To Specify Terminating Action

Qantas Airways Limited (Qantas)
requested that we revise paragraphs (g)
and (1) of the proposed AD to specify
terminating action. Qantas pointed out
that replacing the skin panels with kit
panels instead of production panels, as
specified in SASB 737-53-1168,
terminates the repetitive inspections
identified in paragraphs (g), (i), and (j)
of the proposed AD. Additionally,
Qantas pointed out that replacement
with kit skin panels using any revision
of SASB 737-53-1168 before the
effective date of the AD should also
terminate the repetitive inspections
identified in paragraphs (g), (i), and (j)
of the proposed AD.

We agree with the commenter’s
request because the skin panel
replacements using the kit identified in
SASB 737-53-1168, Revision 4, are an
improved design compared to the
production skin panels and therefore,
should terminate the repetitive
inspections. We have revised
paragraphs (m)(2), (m)(3), and (n)(5) of
this AD accordingly.

Effect of Winglets on Accomplishment
of the Proposed Actions

Aviation Partners Boeing stated that
accomplishing Supplemental Type
Certificate (STC) ST01219SE does not
affect the actions specified in the
NPRM.

We concur with the commenter. We
have redesignated paragraph (c) of the
proposed AD as paragraph (c)(1) of this
AD and added paragraph (c)(2) to this
AD to state that installation of STC
ST01219SE does not affect the ability to
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accomplish the actions required by this
final rule. Therefore, for airplanes on
which STC ST01219SE is installed, a
“change in product” AMOC approval
request is not necessary to comply with
the requirements of 14 CFR 39.17.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously,
and minor editorial changes. We have
determined that these minor changes:

o Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

e Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Related Service Information Under 1
CFR Part 51

We reviewed SASB 737-53-1168,
Revision 4. The service information

ESTIMATED COSTS

describes procedures for doing
inspections of the fuselage skin, repairs,
and skin panel replacement. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 168
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

: Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Inspections .........ccc........ Up to 1,791 work-hours x $85 per hour = $0 | Up to $152,235 ............. Up to $25,575,480.
$152,235.
Skin replacement .......... 624 work-hours x $85 per hour = $53,040 .......... 98,275 | $151,315 ...coeveeveeeeee. $25,420,920.

We estimate the following costs to do
any necessary repairs that would be

required based on the results of the
inspections. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these repairs:

Action

Labor cost

Parts cost Cost per product

Time-limited repair
Permanent repair

24 work-hours x $85 per hour = $2,040 per repair
Up to 43 work-hours x $85 per hour = $3,655 per repair

(1) | $2,040 per repair.
(") | Up to $3,655 per repair.

~

1We have received no definitive data that would enable us to provide the part cost estimates for the on-condition actions specified in this AD.

We estimate the following costs to do
any necessary post-repair inspections

that would be required. We have no way

of determining the number of aircraft
that might need these inspections:

PoST-REPAIR INSPECTION COSTS

Action

Labor cost

Parts cost Cost per product

Post-repair inspection

Up to 7 work-hours x $85 per hour = $595

$0 | Up to $595.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “‘significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
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the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2009-21-01, Amendment 39-16038 (74
FR 52395, October 13, 2009), and
adding the following new AD:

2017-10-08 The Boeing Company:
Amendment 39-18882; Docket No.
FAA-2016-6667; Directorate Identifier
2015-NM-125-AD.

(a) Effective Date
This AD is effective July 5, 2017.

(b) Affected ADs

This AD replaces AD 2009-21-01,
Amendment 39-16038 (74 FR 52395, October
13, 2009) (“AD 2009-21-01").

(c) Applicability

(1) This AD applies to The Boeing
Company Model 737-300 series airplanes,
certificated in any category, as identified in
Boeing Special Attention Service Bulletin
737-53-1168, Revision 4, dated June 3, 2015
(“SASB 737-53—-1168, Revision 4”).

(2) Installation of Supplemental Type
Certificate (STC) ST01219SE (http://
rgl.faa.gov/
Regulatory_and_Guidance_Library/rgstc.nsf/
0/ebd1cec7b301293e86257c¢b30045557a/
$FILE/ST01219SE.pdf) does not affect the
ability to accomplish the actions required by
this AD. Therefore, for airplanes on which
STC ST01219SE is installed, a “change in
product” alternative method of compliance
(AMOC) approval request is not necessary to
comply with the requirements of 14 CFR
39.17.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by an evaluation by
the design approval holder (DAH) indicating
that the aft fuselage skin is subject to
widespread fatigue damage (WFD), and
reports of aft fuselage cracking. We are
issuing this AD to detect and correct cracking
in the aft fuselage skin along the longitudinal
edges of the chem-milled pockets in the
bonded skin doubler, which could result in
possible rapid decompression and reduced
structural integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspections, Related Investigative and
Corrective Actions

At the applicable times specified in tables
1 and 2 of paragraph 1.E., “Compliance,” of
SASB 737-53-1168, Revision 4, except as
required by paragraphs (h)(1) and (h)(2) of
this AD: Do the applicable inspections to
detect cracks in the aft fuselage skin panels,
and do all applicable related investigative
and corrective actions, in accordance with
the Accomplishment Instructions of SASB
737-53—-1168, Revision 4, except as required
by paragraphs (h)(3) and (h)(4) of this AD. Do
all applicable related investigative and
corrective actions before further flight.
Repeat the applicable inspections thereafter
at the applicable intervals specified in tables
1 and 2 of paragraph 1.E., “Compliance,” of
SASB 737-53-1168, Revision 4.
Accomplishment of a repair in accordance
with “Part 4: Repair” of the Accomplishment
Instructions of SASB 737-53-1168, Revision
4, except as required by paragraph (h)(3) of
this AD, is terminating action for the
repetitive inspections required by this
paragraph at the repaired locations only.

(h) Exceptions to SASB 737-53-1168,
Revision 4

(1) Where SASB 737-53—1168, Revision 4,
specifies compliance times ‘“‘after the
Revision 4 date of this service bulletin,” this
AD requires compliance within the specified
compliance times after the effective date of
this AD.

(2) The Condition column of paragraph
1.E., “Compliance,” of SASB 737-53-1168,
Revision 4, refers to airplanes in certain
configurations as of the “issue date of
Revision 4 of this service bulletin.” However,
this AD applies to airplanes in the specified
configurations ‘““as of the effective date of this
AD.”

(3) Where SASB 737-53—-1168, Revision 4,
specifies contacting Boeing for repair
instructions or work instructions, before
further flight, repair or perform the work
instructions using a method approved in
accordance with the procedures specified in
paragraph (n) of this AD, except as required
by paragraph (h)(4) of this AD.

(4) For airplanes on which an operator has
arecord that a skin panel was replaced with
a production skin panel before 53,000 total
flight cycles: At the applicable time for the
next inspection as specified in tables 1 and
2 of paragraph 1.E., “Compliance,” of SASB
737-53—-1168, Revision 4, except as provided
by paragraph (h)(1) and (h)(2) of this AD,
perform inspections and applicable
corrective actions using a method approved
in accordance with the procedures specified
in paragraph (n) of this AD.

(i) Actions for Airplanes With a Time-
Limited Repair Installed

(1) For airplanes with a time-limited repair
installed, as specified in Boeing Service
Bulletin 737-53-1168, Revision 3, dated
November 28, 2006: At the applicable times
specified in table 3 of paragraph 1.E.,
“Compliance,” of SASB 737-53-1168,
Revision 4, except as provided by paragraphs
(h)(1) and (h)(2) of this AD, do the actions
specified in paragraphs (i)(1)(i) and (i)(1)(ii)
of this AD.

(i) Do the applicable inspections to detect
missing or loose fasteners and any
disbonding or cracking of bonded doublers,
and do all applicable related investigative
and corrective actions, in accordance with
the Accomplishment Instructions of SASB
737-53-1168, Revision 4, except as required
by paragraph (h)(3) of this AD. Do all
applicable related investigative and
corrective actions before further flight.
Repeat the applicable inspections thereafter
at the applicable intervals specified in SASB
737-53-1168, Revision 4.

(ii) Make the time-limited repair
permanent, and do all applicable related
investigative and corrective actions, in
accordance with Part 6 of the
Accomplishment Instructions of SASB 737—
53-1168, Revision 4, except as required by
paragraph (h)(3) of this AD. Do all applicable
related investigative and corrective actions
before further flight. Accomplishing the
permanent repair required by this paragraph
terminates the inspections required by
paragraph (i)(1)(i) of this AD for the
permanently repaired area only.

(2) For airplanes with a time-limited repair
installed, as specified in SASB 737-53-1168,
Revision 4: At the applicable times specified
in table 4 of paragraph 1.E., “Compliance,”
of SASB 737-53-1168, Revision 4, do the
actions specified in paragraphs (i)(2)(i) and
(1)(2)(ii) of this AD.

(i) Do the applicable inspections to detect
missing or loose fasteners and any
disbonding or cracking of bonded doublers,
and do all applicable related investigative
and corrective actions, in accordance with
the Accomplishment Instructions of SASB
737-53—-1168, Revision 4, except as required
by paragraph (h)(3) of this AD. Do all
applicable related investigative and
corrective actions before further flight.
Repeat the applicable inspections thereafter
at the applicable intervals specified in table
4 of paragraph 1.E., “Compliance,” of SASB
737-53-1168, Revision 4.

(ii) Make the time-limited repair
permanent, and do all applicable related
investigative and corrective actions, in
accordance with Part 6 of the
Accomplishment Instructions of SASB 737—
53-1168, Revision 4, except as required by
paragraph (h)(3) of this AD. Do all applicable
related investigative and corrective actions
before further flight. Accomplishing the
permanent repair required by this paragraph
terminates the inspections required by
paragraph (i)(2)(i) of this AD for the
permanently repaired area only.

(j) Modification of Certain Permanent
Repairs

For airplanes with an existing time-limited
repair that was made permanent, as specified
in Boeing Service Bulletin 737-53-1168,
Revision 3, dated November 28, 2006: At the
applicable times specified in table 5 of
paragraph 1.E., “Compliance,” of SASB 737-
53-1168, Revision 4, except as provided by
paragraphs (h)(1) of this AD, modify the
existing permanent repair, and do all
applicable related investigative and
corrective actions, in accordance with Part 6
of the Accomplishment Instructions of SASB
737-53-1168, Revision 4, except as required


http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/ebd1cec7b301293e86257cb30045557a/$FILE/ST01219SE.pdf
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/ebd1cec7b301293e86257cb30045557a/$FILE/ST01219SE.pdf
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/ebd1cec7b301293e86257cb30045557a/$FILE/ST01219SE.pdf
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/ebd1cec7b301293e86257cb30045557a/$FILE/ST01219SE.pdf
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by paragraph (h)(3) of this AD. Do all
applicable related investigative and
corrective actions before further flight.

(k) Post-Repair Inspections

Table 6 of paragraph 1.E., “Compliance,”
of SASB 737-53-1168, Revision 4, specifies
post-repair airworthiness limitation
inspections in compliance with 14 CFR
25.571(a)(3) at the repaired locations, which
support compliance with 14 CFR
121.1109(c)(2) or 129.109(b)(2). As
airworthiness limitations, these inspections
are required by maintenance and operational
rules. It is therefore unnecessary to mandate
them in this AD. Deviations from these
inspections require FAA approval, but do not
require an AMOC.

(1) Skin Panel Replacement

At the later of the times specified in
paragraphs (1)(1), (1)(2), and (1)(3) of this AD:
Replace the applicable skin panels, and do
all applicable related investigative and
corrective actions, in accordance with the
Accomplishment Instructions of SASB 737—
53-1168, Revision 4. Do all applicable
related investigative and corrective actions
before further flight. Doing the skin panel
replacement required by this paragraph
terminates the inspection requirements of
paragraphs (g), (i), and (j) of this AD for that
skin panel only, provided the skin panel
replacement was done with a production
skin panel after 53,000 total flight cycles.

(1) Before 60,000 total flight cycles, but not
before 53,000 total flight cycles.

(2) Within 6,000 flight cycles after the
effective date of this AD, but not before
53,000 total flight cycles.

(3) If the skin panel is replaced with a
production skin panel, not before 53,000 total
flight cycles. If the skin panel is replaced
with a kit skin panel as specified in SASB
737-53-1168, Revision 4, the 53,000 total
flight cycle limit does not apply.

(m) Credit for Previous Actions

(1) This paragraph provides credit for the
actions required by paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD using Boeing Service
Bulletin 737-53—1168, Revision 3, dated
November 28, 2006, except as required by
paragraph (h)(4) of this AD. Boeing Service
Bulletin 737-53-1168, Revision 3, dated
November 28, 2006, was incorporated by
reference in AD 2009-21-01.

(2) This paragraph provides credit for the
actions required by paragraph (1) of this AD,
if those actions were performed before the
effective date of this AD using Boeing Service
Bulletin 737-53-1168, Revision 3, dated
November 28, 2006, except as required by
paragraph (h)(4) of this AD. Boeing Service
Bulletin 737-53-1168, Revision 3, dated
November 28, 2006, was incorporated by
reference in AD 2009-21-01.

(3) This paragraph provides credit for the
actions required by paragraph (1) of this AD,
if those actions were performed before
November 17, 2009 (the effective date of AD
2009-21-01), using any service information
specified in paragraphs (m)(3)(i), (m)(3)(ii),
and (m)(3)(iii) of this AD, provided the
replacement is made with a kit skin panel,
except as required by paragraph (h)(4) of this

AD. The service information specified in
paragraphs (m)(3)(i), (m)(3)(ii), and (m)(3)(iii)
of this AD was incorporated by reference in
AD 2009-21-01.

(i) Part 3 of the Accomplishment
Instructions of Boeing Service Bulletin 737—
53-1168, dated March 16, 1995.

(ii) Part 3 of the Accomplishment
Instructions of Boeing Service Bulletin 737—
53-1168, Revision 1, dated August 17, 1995.

(iii) Part 3 of the Accomplishment
Instructions of Boeing Service Bulletin 737—
53—-1168, Revision 2, dated November 27,
1996.

(n) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (0)(1) of this AD. Information may
be emailed to: 9-ANM-LAACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane and the
approval must specifically refer to this AD.

(4) AMOCs approved previously for repairs
required by AD 2009-21-01 are approved as
AMOC:s for the corresponding provisions of
paragraph (g) of this AD.

(5) AMOCs approved previously for
modifications done as optional terminating
action for AD 2009-21-01 are approved as
AMOC:s for the skin panel replacement
required by paragraph (1) of this AD.

(o) Related Information

(1) For more information about this AD,
contact Jennifer Tsakoumakis, Aerospace
Engineer, Airframe Branch, ANM-120L,
FAA, Los Angeles ACO, 3960 Paramount
Boulevard, Lakewood, CA 90712—4137;
phone: 562-627-5264; fax: 562—627-5210;
email: jennifer.tsakoumakis@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (p)(3) and (p)(4) of this AD.

(p) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Special Attention Service
Bulletin 737-53-1168, Revision 4, dated June
3, 2015.

(ii) Reserved.

(3) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS), 2600
Westminster Blvd., MC 110-SK57, Seal
Beach, CA 90740-5600; telephone 562-797—
1717; Internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on May 2,
2017.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2017-10288 Filed 5-26—17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2017-0156; Directorate
Identifier 2017-CE—003-AD; Amendment
39-18877; AD 2017-10-03]

RIN 2120-AA64

Airworthiness Directives; ZLIN
AIRCRAFT a.s. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2003—-11—
12 for ZLIN AIRCRAFT a.s. Model Z—
242L airplanes (type certificate
previously held by MORAVAN a.s.).
This AD results from mandatory
continuing airworthiness information
(MCAI) issued by an aviation authority
of another country to identify and
correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as a need to
incorporate new revisions into the
Limitations section, Chapter 9, of the
FAA-approved maintenance program
(e.g., maintenance manual) to impose
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new or more restrictive life limits on
critical components. We are issuing this
AD to require actions to address the
unsafe condition on these products.

DATES: This AD is effective July 5, 2017.
The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD

as of July 5, 2017.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication as of June
5, 2003 (68 FR 32629, June 2, 2003).

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0156; or in person at the Docket
Management Facility, U.S. Department
of Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

For service information identified in
this AD, contact ZLIN AIRCRAFT a.s.,
Letisté 1887, 765 02 Otrokovice, Czech
Republic, telephone: +420 725 266 711;
fax: +420 226 013 830; email:
info@zlinaircraft.eu, Internet: http://
www.zlinaircraft.eu. You may view this
referenced service information at the
FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106.
For information on the availability of
this material at the FAA, call (816) 329—
4148. It is also available on the Internet
at http://www.regulations.gov by
searching for Docket No. FAA-2017—
0156.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; fax: (816) 329—4090; email:
doug.rudolph@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to ZLIN AIRCRAFT a.s. Model Z—
242L airplanes (type certificate
previously held by MORAVAN a.s.).
That NPRM was published in the
Federal Register on March 2, 2017 (82
FR 12305), and proposed to supersede
AD 2003-11-12, Amendment 39-13171
(68 FR 32629, June 2, 2003) (“AD 2003—
11-12").

Since we issued AD 2003-11-12, a
revision to the airworthiness limitations
chapter of the aircraft maintenance
manual has been issued, and the State
of Design airworthiness authority took
AD action, as identified below.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No.: 2017—
0005, dated January 10, 2017 (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

The airworthiness limitations for the Zlin
Aircraft a.s. Z 242 L aeroplanes, which are
approved by EASA, are defined and
published in Chapter 9 of Zlin Aircraft a.s.
Z 242 L Maintenance Manual (MM)—Volume
I Document 003.021.1 (in Czech language) or
in Chapter 9 of Z 242 L MM—Volume I
Document 003.22.1 (in English language).
These instructions have been identified as
mandatory for continued airworthiness.

Failure to accomplish these instructions
could result in an unsafe condition.

Zlin Aircraft a.s. recently published
Revision 22 to Chapter 9, Volume I, of the Z
242 L MM, introducing new and/or more
restrictive limitations.

For the reason described above, this
[EASA] AD requires accomplishment of the
actions specified in the Zlin Aircraft a.s. Z
242 L, MM Chapter 9, Volume I, at Revision
22.

The MCAI can be found in the AD
docket on the Internet at https://
www.regulations.gov/
document?’D=FAA-2017-0156-0002.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial.
We have determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

e Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR 51

We reviewed Chapter 9,
Airworthiness Limitations, Revision No.
22, dated March 15, 2016, of ZLIN
AIRCRAFT a.s. Z 242 L. DOC. No.
003.22.1 Maintenance Manual-Vol. L.,
and Moravan-Aeroplanes a.s. Mandatory
Service Bulletin Z 142C/17a, Z 242L/
37a—Rev. 1, dated October 31, 2000.
The revision to the Limitations sections
introduces new and/or more restrictive
safe life limits for the Model Z 242
airplane. The mandatory service
bulletin describes procedures for

annotating acrobatic and utility category
operational time in the logbook. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section of
this AD.

Costs of Compliance

We estimate that this AD will affect
30 products of U.S. registry. We also
estimate that it will take about 1 work-
hour per product to comply with the
requirement to incorporate the new
revision into the Limitations section of
the FAA-approved maintenance
program (e.g., maintenance manual).
The average labor rate is $85 per work-
hour.

Based on these figures, we estimate
the cost of this portion of this AD on
U.S. operators to be $2,550, or $85 per
product.

The above costs only account for the
time to incorporate the document into
the Limitations section of the FAA-
approved maintenance program. These
limitations will impose more restrictive
life limits on some parts and provide
new life limits for others. While the cost
of these replacements could be
expensive, they will only be required to
operate the airplane past the established
times. Ultimately, the estimated cost of
replacing all life-limited parts could
come close to the cost of the airplane.
These life limits are necessary to
continue to operate the airplane in an
airworthy manner.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
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Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0156; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-13171 (68 FR
32629, June 2, 2003), and adding the
following new AD:

2017-10-03 ZLIN AIRCRAFT a.s. (type
certificate previously held by
MORAVAN a.s.): Amendment 39-18877;
Docket No. FAA-2017-0156; Directorate
Identifier 2017—CE-003—AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective July 5, 2017.

(b) Affected ADs

This AD replaces AD 2003-11-12,
Amendment 39-13171 (68 FR 32629, June 2,
2003) (“AD 2003-11-12"").

(c) Applicability
This AD applies to ZLIN AIRCRAFT a.s.

Model Z-242L airplanes, all serial numbers,
certificated in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 5: Time Limits.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as a need to
incorporate new revisions into the
Limitations section, Chapter 9, of the FAA-
approved maintenance program (e.g.,
maintenance manual). We are issuing this AD
to prevent structural failure of the wing due
to fatigue cracking. Such failure could result
in a wing separating from the airplane with
consequent loss of control.

(f) Actions and Compliance

Unless already done, do the following
actions:

(1) For all affected airplanes: As of March
21, 2003 (the effective date of AD 2003—03—
13 (68 FR 4905, January 21, 2003) (“AD
2003-03-13"")), annotate Acrobatic and
Utility category operational time in the
logbook. If the airplane is utilized in either
of these categories at any time during a flight,
annotate the total time for that flight in the
Utility or Acrobatic category, as appropriate.
Do the logbook annotation following the
procedures in Moravan-Aeroplanes a.s.
Mandatory Service Bulletin Z 142C/17a, Z
242L/37a—Rev. 1, dated October 31, 2000;
and Moravan Mandatory Service Bulletin Z
242L/38a—Rev. 1, April 15, 2003. The
owner/operator holding at least a private
pilot certificate as authorized by section 43.7
may do this action.

(2) For airplane serial numbers 0001
through 0656 that do not have strengthened
wings installed (both left and right side) in
accordance with Moravan Mandatory Service
Bulletin Z 242L/27a—Rev. 1, dated October
31, 2000, or Rev. 2, dated April 15, 2003:

(i) On or before 10 days after June 5, 2003
(the effective date of AD 2003—-11-12),
incorporate aerobatic frequency information
into the Limitations section of the airplane
flight manual (AFM) as specified in Moravan
Mandatory Service Bulletin Z 242L/38a—
Rev. 1, April 15, 2003. The owner/operator
holding at least a private pilot certificate as
authorized by section 43.7 may do this
action. Make an entry into the aircraft records
showing compliance with these portions of
this AD in accordance with section 43.9 of
the Federal Aviation Regulations (14 CFR
43.9).

(ii) On or before reaching 190 hours time-
in-service in the Acrobatic category and/or

Utility category or on or before 90 days after
March 21, 2003 (the effective date of AD
2003—-03—13), whichever occurs later, insert
the following information into the
Limitations section of the airplane flight
manual (AFM): “Do not operate in the
Acrobatic or Utility category. Operate in the
Normal category only.” The owner/operator
holding at least a private pilot certificate as
authorized by section 43.7 of the Federal
Aviation Regulations (14 CFR 43.7) may
accomplish this AFM insertion of this AD.
Make an entry into the aircraft records
showing compliance with these portions of
this AD in accordance with section 43.9 of
the Federal Aviation Regulations (14 CFR
43.9). This operational restriction is
referenced in Moravan-Aeroplanes a.s.
Mandatory Service Bulletin Z 142C/17a, Z
2421./37a—Rev. 1, dated October 31, 2000.

(3) For airplane serial numbers 0657 or
higher or one in the range of 0001 through
0656 that has strengthened wings (both left
and right side) installed in accordance with
Moravan Mandatory Service Bulletin Z 242L/
27a—Rev. 1, dated October 31, 2000, or Rev.
2, dated April 15, 2003: On or before 10 days
after June 5, 2003 (the effective date of AD
2003-11-12), incorporate aerobatic frequency
information into the Limitations section of
the airplane flight manual (AFM) as specified
in Moravan Mandatory Service Bulletin Z
242L/38a—Rev.1, April 15, 2003. The owner/
operator holding at least a private pilot
certificate as authorized by section 43.7 may
do this action. Make an entry into the aircraft
records showing compliance with these
portions of this AD in accordance with
section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

(4) For all affected airplanes: Within 10
days after July 5, 2017 (the effective date of
this AD), insert Chapter 9, Airworthiness
Limitations, Revision No. 22, dated March
15, 2016, of ZLIN AIRCRAFT a.s. Z 242 L,
DOC. No. 003.22.1 Maintenance Manual-Vol.
Iinto the Limitations section of the FAA-
approved maintenance program (e.g.,
maintenance manual). The owner/operator
holding at least a private pilot certificate as
authorized by section 43.7 of the Federal
Aviation Regulations (14 CFR 43.7) may
accomplish this maintenance manual
insertion requirement of this AD. Make an
entry into the aircraft records showing
compliance with these portions of this AD in
accordance with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9). Ifa
discrepancy is found during the
accomplishment of any of the actions
required by the document listed in this
paragraph, before further flight after finding
such discrepancy, contact ZLIN AIRCRAFT
a.s. at the address specified in paragraph (h)
of this AD for an FAA-approved repair
scheme and incorporate that repair scheme.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Doug Rudolph, Aerospace Engineer,
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FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4059; fax: (816) 329—
4090; email: doug.rudolph@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No.: 2017-0005, dated
January 10, 2017, for related information. The
MCAI can be found in the AD docket on the
Internet at https://www.regulations.gov/
document?D=FAA-2017-0156-0002.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on July 5, 2017 (the
effective date of this AD).

(i) Chapter 9, Airworthiness Limitations,
Revision No. 22, dated March 15, 2016, of
ZLIN AIRCRAFT a.s. Z 242 L. DOC. No.
003.22.1 Maintenance Manual—Vol. I.

(ii) Moravan-Aeroplanes a.s. Mandatory
Service Bulletin Z 142C/17a, Z 242L/37a—
Rev. 1, dated October 31, 2000.

(4) The following service information was
approved for IBR on June 5, 2003 (68 FR
32629, June 2, 2003).

(i) Moravan Mandatory Service Bulletin Z
242L/38a—Rev.1, April 15, 2003.

(ii) Reserved.

(5) For service information identified in
this AD, contact ZLIN AIRCRAFT a.s., Letisté
1887, 765 02 Otrokovice, Czech Republic,
telephone: +420 725 266 711; fax: +420 226
013 830; email: info@zlinaircraft.eu, Internet:
http://www.zlinaircraft.eu.

(6) You may view this service information
at FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call 816-329-4148. In
addition, you can access this service
information on the Internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2017-0156.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Kansas City, Missouri, on May
15, 2017.

Melvin Johnson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2017-10406 Filed 5-26—17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2016-6666; Directorate
Identifier 2015-NM-124-AD; Amendment
39-18881; AD 2017-10-07]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-400
series airplanes. This AD was prompted
by an evaluation by the design approval
holder (DAH), which indicates that the
aft fuselage skin is subject to
widespread fatigue damage (WFD), and
reports of aft fuselage skin cracking.
This AD requires repetitive inspections
to detect cracking of the aft fuselage
skin, inspections to detect missing or
loose fasteners and any disbonding or
cracking of bonded doublers, permanent
repairs of time-limited repairs, related
investigative and corrective actions if
necessary, and skin panel replacement.
We are issuing this AD to address the
unsafe condition on these products.

DATES: This AD is effective July 5, 2017.
The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD

as of July 5, 2017.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone: 562—797-1717; Internet:
https://www.myboeingfleet.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221. It is also
available on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
6666.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
6666; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Jennifer Tsakoumakis, Aerospace
Engineer, Airframe Branch, ANM-120L,
FAA, Los Angeles Aircraft Certification
Office (ACO), 3960 Paramount
Boulevard, Lakewood, CA 90712—-4137;
phone: 562—627-5264; fax: 562—-627—
5210; email:
jennifer.tsakoumakis@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Boeing Model 737—400
series airplanes. The NPRM published
in the Federal Register on May 13, 2016
(81 FR 29809) (‘‘the NPRM”). The
NPRM was prompted by an evaluation
by the DAH, which indicates that the aft
fuselage skin is subject to WFD, and
reports of aft fuselage skin cracking. The
NPRM proposed to require repetitive
inspections to detect cracking of the aft
fuselage skin, inspections to detect
missing or loose fasteners and any
disbonding or cracking of bonded
doublers, permanent repairs of time-
limited repairs, related investigative and
corrective actions if necessary, and skin
panel replacement. We are issuing this
AD to prevent cracking in the aft
fuselage skin along the longitudinal
edges of the bonded skin doubler, which
could result in possible rapid
decompression and reduced structural
integrity of the airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Request To Specify Repair Procedures

Boeing requested that we revise the
proposed AD to address repairs that are
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installed on the airplane for reasons
other than chem-mill cracking. Boeing
provided suggested language for the AD.

We do not agree with Boeing’s
request. Paragraph 3.B.1 in the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737—
53-1187, Revision 3, dated July 10, 2015
(“SASB 737-53-1187 R3”), which is the
referenced source of service information
in this AD, already addresses the issue
raised by Boeing. SASB 737-53-1187
R3 does not make a distinction between
repairs installed for chem-mill cracking
and repairs installed for other reasons.
Therefore, repairs that are installed for
any reason, provided they meet the
service information criteria, are already
addressed. We have not changed this
AD in this regard.

Request To Revise Compliance Time in
Paragraph (h)(4) of the Proposed AD

Boeing requested that we revise the
compliance time in paragraph (h)(4) of
the proposed AD from the time
specified in SASB 737-53-1187 R3, to
a time approved by the FAA through the
alternative method of compliance
(AMOC) process.

Boeing provided examples of how
replacing skin panels at certain
compliance times would require further
skin panel replacement before reaching
the airplane limit of validity. Boeing
explained that the NPRM proposed skin
panel replacement at 60,000 total flight
cycles; therefore, an FAA approval to
adjust the compliance time from total
flight cycles to cycles after skin panel
replacement would be required.

We partially agree with Boeing’s
request. Airplanes that have had a skin
replacement with a production skin
panel, as distinguished from an
improved-design kit skin panel, prior to
53,000 total flight cycles may be eligible
for an adjustment of the inspection
threshold. Currently, such an
adjustment of the AD compliance time
is not delegated to Boeing’s authorized
representatives, and the change must be
approved by the FAA. However, we
consider the number of airplanes
affected by this scenario to be quite
small. Therefore, we have decided to
approve such changes to the compliance
times on a case-by-case basis using the
procedures specified in paragraph (n)(1)
of this AD. Although we agree with the
comment, we have not changed this AD
in this regard.

Request To Reference Part 6 of the
Service Information

Boeing requested that we revise
paragraphs (i)(1)(ii), (i)(2)(ii), and (j) of
the proposed AD by specifying doing

part 6 of the service information. Boeing
stated that specifying the service
information part reference would make
the language consistent with paragraph
(g) of the proposed AD, which specifies
the service information part reference.

We agree with Boeing’s request. These
changes will increase the paragraphs’
clarity. We have revised paragraphs
(1)(1)(ii), (1)(2)(ii), and (j) of this AD
accordingly.

Request To Revise Paragraph (1) of the
Proposed AD

Boeing requested that we revise the
provision of paragraph (1) of the
proposed AD, which would provide for
terminating action if the skin panel was
replaced with a production skin panel.
Boeing indicated that terminating action
should also apply to airplanes with the
skin panel replacement kit (S—20 to S—
25 (left and right)) specified in Boeing
Service Bulletin 737-53—-1187. Boeing
stated that the skin panel replacement
using the kit specified in Boeing Service
Bulletin 737-53-1187 does not have the
lower flight cycle limit restriction of the
production panel replacement. Boeing
explained that once the kit skin panel is
replaced, the inspections specified in
SASB 737-53-1187 R3, are terminated.

We agree with Boeing’s request. The
kit skin panels are an improved design
compared with the original production
skin panels, have different inspection
requirements, and provide terminating
action. We have revised paragraph (1) of
this AD accordingly.

Request To Remove Flight Cycle
Restriction in Paragraphs (m)(2), (m)(3),
and (n)(5) of the Proposed AD

Boeing requested that we revise
paragraphs (m)(2), (m)(3), and (n)(5) of
the proposed AD by removing the flight-
cycle restriction for credit for the skin
panel replacement. Boeing explained
that the only skin panel replacement
specified in the service information
referenced in paragraphs (m)(2) and
(m)(3) of the proposed AD is the skin
panel replacement kit, which can be
accomplished at any time.

Boeing stated that it assumed that
only the kit skin panel replacements,
and not the original production skin
panels, are approved as AMOCs for AD
2009-21-01, Amendment 39-16038 (74
FR 52395, October 13, 2009) (“AD
2009-21-01""). Boeing asserted that,
therefore, paragraph (n)(5) of the
proposed AD should approve previous
modifications done as optional
terminating action for AD 2009-21-01
as AMOCs for the modification required
by paragraph (1) of this AD without the
flight-cycle restriction.

We partially agree with Boeing’s
request. The kit skin panels are an
improved design compared with the
original production skin panels and
have different inspection requirements.
We have revised paragraphs (m)(2) and
(m)(3) of this AD by removing the flight-
cycle restriction.

However, in order to address
airplanes that have had production skin
panels replaced through AMOCs for AD
2009-21-01, paragraph (n)(5) of this AD
retains the flight-cycle restriction.

We agree to approve AMOCs for AD
2009-21-01 that require using the skin
panel kit specified in Boeing Service
Bulletin 737-53-1187 as AMOCs for the
modification required by paragraph (1)
of this AD without the flight-cycle
restriction. We have added paragraph
(n)(6) to this AD, which states that
AMOCs approved for previous
modifications done as optional
terminating action for AD 2009-21-01
are approved as AMOC s for the
modification required by paragraph (1)
of this AD provided the skin
modification replacement was done
using the skin panel kit specified in
Boeing Service Bulletin 737-53-1187.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Related Service Information Under 1
CFR Part 51

We reviewed SASB 737-53-1187 R3.
The service information describes
procedures for doing inspections of the
fuselage skin, repairs, and skin panel
replacement. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 84
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:
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ESTIMATED COSTS
: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspections .........c.......... Up to 1,568 work-hours x $85 per hour = Up to $0 | Up to $133,280 ............. Up to $11,195,520.
$133,280.
Skin replacement .......... 698 work-hours x $85 per hour = $59,330 .......... 185,147 | $244 477 ..o $20,536,068.

We estimate the following costs to do
any necessary repairs that would be

required based on the results of the
inspections. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these repairs:

Action

Labor cost

Parts cost Cost per product

Time-limited repair .......ccccoceeeeevecieee e,

Permanent repair .........ccccceeveeiiniiiieee e

24 work-hours x $85 per hour = $2,040 per re-

pair.

Up to 39 work-hours x $85 per hour = $3,315

per repair.

(1) | $2,040 per repair.

(1

-~

Up to $3,315 per repair.

-~

1We have received no definitive data that would enable us to provide the part cost estimates for the on-condition actions specified in this AD.

We estimate the following costs to do
any necessary post-repair inspections
that would be required. We have no way

of determining the number of aircraft
that might need these inspections:

PoOST-REPAIR INSPECTION COSTS

; Cost per
Action Labor cost Parts cost product
Post-repair iNSPection ..........cccceeiieriiiieeniecee s Up to 7 work-hours x $85 per hour = $595 .................. $0 | Up to $595.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2017-10-07 The Boeing Company:
Amendment 39-18881; Docket No.
FAA—-2016-6666; Directorate Identifier
2015-NM-124-AD.

(a) Effective Date
This AD is effective July 5, 2017.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Boeing Model 737-400
series airplanes, certificated in any category,
as identified in Boeing Special Attention
Service Bulletin 737-53-1187, Revision 3,
dated July 10, 2015 (“SASB 737-53-1187
R3”).

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by an evaluation by
the design approval holder (DAH) which
indicates that the aft fuselage skin is subject
to widespread fatigue damage (WFD) and
reports of aft fuselage skin cracking. We are
issuing this AD to detect and correct cracking
in the aft fuselage skin along the longitudinal
edges of the bonded skin doubler, which
could result in possible rapid decompression
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and reduced structural integrity of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspections, Related Investigative and
Corrective Actions

At the applicable times specified in tables
1, 2, and 3 of paragraph 1.E., “Compliance,”
of SASB 737-53-1187 R3, except as provided
by paragraph (h)(1) and (h)(2) of this AD: Do
the applicable inspections to detect cracks in
the aft fuselage skin panels; and do all
applicable related investigative and
corrective actions; in accordance with the
Accomplishment Instructions of SASB 737—
53-1187 R3, except as required by
paragraphs (h)(3) and (h)(4) of this AD. Do all
applicable related investigative and
corrective actions before further flight.
Repeat the applicable inspections thereafter
at the applicable intervals specified in tables
1, 2, and 3 of paragraph 1.E., “Compliance,”
of SASB 737-53-1187 R3. Accomplishment
of a repair in accordance with “Part 4:
Repair” of the Accomplishment Instructions
of SASB 737-53-1187 R3, except as required
by paragraph (h)(3) of this AD, is terminating
action for the repetitive inspections required
by this paragraph at the repaired locations
only.

(h) Exceptions to SASB 737-53-1187 R3

(1) Where SASB 737-53-1187 R3, specifies
compliance times “after the Revision 3 date
of this service bulletin,” this AD requires
compliance within the specified compliance
times after the effective date of this AD.

(2) The Condition column of Paragraph
1.E., “Compliance,” of SASB 737-53-1187
R3, refers to airplanes in certain
configurations as of the “issue date of
Revision 3 of this service bulletin.”” However,
this AD applies to airplanes in the specified
configurations as of the effective date of this
AD.

(3) Where SASB 737-53-1187 R3 specifies
contacting Boeing for repair instructions or
work instructions, before further flight, repair
or perform the work instructions using a
method approved in accordance with the
procedures specified in paragraph (n) of this
AD, except as required by paragraph (h)(4) of
this AD.

(4) For airplanes on which an operator has
a record that a skin panel was replaced with
a production skin panel before 53,000 total
flight cycles: At the applicable time for the
next inspection as specified in tables 1, 2,
and 3 of paragraph 1.E., “Compliance,” of
SASB 737-53-1187 R3, except as provided
by paragraph (h)(1) and (h)(2) of this AD:
Perform inspections and applicable
corrective actions using a method approved
in accordance with the procedures specified
in paragraph (n) of this AD.

(i) Actions for Airplanes With a Time-
Limited Repair Installed

(1) For airplanes with a time-limited repair
installed as specified in Boeing Service
Bulletin 737-53-1187, Revision 2, dated May
9, 2007: At the applicable times specified in
table 4 of paragraph 1.E., “Compliance,” of

SASB 737-53-1187 R3, except as provided
by paragraphs (h)(1) and (h)(2) of this AD: Do
the actions specified in paragraphs (i)(1)(i)
and (i)(1)(ii) of this AD.

(i) Do the applicable inspections to detect
missing or loose fasteners and any
disbonding or cracking of bonded doublers;
and do all applicable related investigative
and corrective actions; in accordance with
the Accomplishment Instructions of SASB
737-53—-1187 R3, except as required by
paragraph (h)(3) of this AD. Do all applicable
related investigative and corrective actions
before further flight. Repeat the applicable
inspections thereafter at the applicable
intervals specified in table 4 of paragraph
1.E., “Compliance,” of SASB 737-53-1187
R3.

(ii) Make the time-limited repair
permanent; and do all applicable related
investigative and corrective actions; in
accordance with Part 6 of the
Accomplishment Instructions of SASB 737—
53-1187 R3, except as required by paragraph
(h)(3) of this AD. Do all applicable related
investigative and corrective actions before
further flight. Accomplishing the permanent
repair required by this paragraph terminates
the inspections required by paragraph (i)(1)(i)
of this AD for the permanently repaired area
only.

(2) For airplanes with a time-limited repair
installed as specified in SASB 737-53-1187
R3: At the applicable times specified in table
5 of paragraph 1.E., “Compliance,” of SASB
737-53—-1187 R3, except as provided by
paragraph (h)(2) of this AD: Do the actions
specified in paragraphs (i)(2)(i) and (i)(2)(ii)
of this AD.

(i) Do the applicable inspections to detect
missing or loose fasteners and any
disbonding or cracking of bonded doublers;
and do all applicable corrective actions; in
accordance with the Accomplishment
Instructions of SASB 737-53-1187 R3,
except as required by paragraph (h)(3) of this
AD. Do all applicable corrective actions
before further flight. Repeat the applicable
inspections thereafter at the applicable
intervals specified in table 5 of paragraph
1.E., “Compliance,” of SASB 737-53-1187
R3.

(ii) Make the time-limited repair
permanent; and do all applicable related
investigative and corrective actions; in
accordance with Part 6 of the
Accomplishment Instructions of SASB 737—
53-1187 R3, except as required by paragraph
(h)(3) of this AD. Do all applicable related
investigative and corrective actions before
further flight. Accomplishing the permanent
repair required by this paragraph terminates
the inspections required by paragraph (i)(2)(i)
of this AD for the permanently repaired area
only.

(j) Modification of Certain Permanent
Repairs

For airplanes with an existing time-limited
repair that was made permanent as specified
in Boeing Service Bulletin 737-53-1187,
Revision 2, dated May 9, 2007: At the
applicable time specified in table 6 of
paragraph 1.E., “Compliance,” of SASB 737—
53-1187 R3, except as provided by paragraph
(h)(1) of this AD: Modify the existing

permanent repair; and do all applicable
related investigative and corrective actions;
in accordance with Part 6 of the
Accomplishment Instructions of SASB 737—
53-1187 R3, except as required by paragraph
(h)(3) of this AD. Do all applicable related
investigative and corrective actions before
further flight.

(k) Post-Repair Inspections

Table 7 of paragraph 1.E., “Compliance,”
of SASB 737-53-1187 R3, specifies post-
repair airworthiness limitation inspections in
compliance with 14 CFR 25.571(a)(3) at the
repaired locations, which support
compliance with 14 CFR 121.1109(c)(2) or
129.109(b)(2). As airworthiness limitations,
these inspections are required by
maintenance and operational rules. It is
therefore unnecessary to mandate them in
this AD. Deviations from these inspections
require FAA approval, but do not require an
alternative method of compliance.

(1) Skin Panel Replacement

At the later of the times specified in
paragraphs (1)(1) and (1)(2) of this AD:
Replace the applicable skin panels, and do
all applicable related investigative and
corrective actions, in accordance with the
Accomplishment Instructions of SASB 737—
53-1187 R3. Do all applicable related
investigative and corrective actions before
further flight. Doing the skin panel
replacement required by this paragraph
terminates the inspection requirements of
paragraphs (g), (i), and (j) of this AD for that
skin panel only, provided the skin panel
replacement was done with a production
skin panel after 53,000 total flight cycles, or
with the skin panel replacement kit (S-20 to
S-25 (left and right)) specified in Boeing
Service Bulletin 737-53-1187.

(1) Before 60,000 total flight cycles, but not
before 53,000 total flight cycles.

(2) Within 6,000 flight cycles after the
effective date of this AD, but not before
53,000 total flight cycles.

(m) Credit for Previous Actions

(1) This paragraph provides credit for the
actions required by paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD using Boeing Service
Bulletin 737-53-1187, Revision 2, dated May
9, 2007, except as required by paragraph
(h)(4) of this AD. Boeing Service Bulletin
737-53-1187, Revision 2, dated May 9, 2007,
was incorporated by reference in AD 2009—
21-01, Amendment 39-16038 (74 FR 52395,
October 13, 2009) (“AD 2009-21-01").

(2) This paragraph provides credit for the
actions required by paragraph (1) of this AD,
if those actions were performed before the
effective date of this AD using Boeing Service
Bulletin 737-53-1187, Revision 2, dated May
9, 2007, except as required by paragraph
(h)(4) of this AD. Boeing Service Bulletin
737-53-1187, Revision 2, dated May 9, 2007,
was incorporated by reference in AD 2009—
21-01.

(3) This paragraph provides credit for the
actions required by paragraph (1) of this AD,
if those actions were performed before
November 17, 2009 (the effective date of AD
2009-21-01) using Part III of the
Accomplishment Instructions of Boeing
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Service Bulletin 737-53-1187, dated
November 2, 1995; or Part III of the
Accomplishment Instructions of Boeing
Service Bulletin 737-53—-1187, Revision 1,
dated January 16, 1997, except as required by
paragraph (h)(4) of this AD. Boeing Service
Bulletin 737-53-1187, dated November 2,
1995; and Boeing Service Bulletin 737-53—
1187, Revision 1, dated January 16, 1997; are
not incorporated by reference in this AD.

(n) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (0)(1) of this AD. Information may
be emailed to: 9-ANM-LAACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane and the
approval must specifically refer to this AD.

(4) AMOCs approved for repairs for AD
2009-21-01 are approved as AMOCs for the
corresponding provisions of paragraph (g) of
this AD.

(5) Except as specified in paragraph (n)(6)
of this AD, AMOCs approved for previous
modifications done as optional terminating
action for AD 2009-21-01 are approved as
AMOC:s for the modification required by
paragraph (1) of this AD provided the
previous modification was done after the
airplane had accumulated 53,000 total flight
cycles or more.

(6) AMOCs approved for previous
modifications done as optional terminating
action for AD 2009-21-01 are approved as
AMOGC:s for the modification required by
paragraph (1) of this AD provided the skin
modification replacement is done using the
skin panel kit specified Boeing Service
Bulletin 737-53-1187.

(o) Related Information

(1) For more information about this AD,
contact Jennifer Tsakoumakis, Aerospace
Engineer, Airframe Branch, ANM-120L,
FAA, Los Angeles ACO, 3960 Paramount
Boulevard, Lakewood, CA 90712—4137;
phone: 562-627-5264; fax: 562—627-5210;
email: jennifer.tsakoumakis@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (p)(3) and (p)(4) of this AD.

(p) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Special Attention Service
Bulletin 737-53-1187, Revision 3, dated July
10, 2015.

(ii) Reserved.

(3) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS), 2600
Westminster Blvd., MC 110-SK57, Seal
Beach, CA 90740-5600; telephone: 562-797—
1717; Internet: https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on May 2,
2017.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2017-10286 Filed 5-26—17; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1 and 23
RIN 3038-AE36

Recordkeeping

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (the
“Commission”) is amending the
recordkeeping obligations set forth in
Commission regulations along with
corresponding technical changes to
certain provisions regarding retention of
oral communications and record
retention requirements applicable to
swap dealers and major swap
participants, respectively. The
amendments modernize and make
technology neutral the form and manner
in which regulatory records must be
kept, as well as rationalize the rule text
for ease of understanding for those

persons required to keep records
pursuant to the Commodity Exchange
Act (the “CEA” or “Act”) and
regulations promulgated by the
Commission thereunder. The
amendments do not alter any existing
requirements regarding the types of
regulatory records to be inspected,
produced, and maintained set forth in
other Commission regulations.

DATES: The effective date for this final
rule is August 28, 2017.

FOR FURTHER INFORMATION CONTACT:
Eileen T. Flaherty, Director, (202) 418—
5326, eflaherty@cftc.gov; Frank
Fisanich, Chief Counsel, (202) 418—
5949, ffisanich@cftc.gov; Andrew
Chapin, Associate Chief Counsel, (202)
418-5465, achapin@cftc.gov; Katherine
Driscoll, Associate Chief Counsel, (202)
418-5544, kdriscoll@cftc.gov; C. Barry
McCarty, Special Counsel, (202) 418—
6627, cmccarty@cftc.gov; or Jacob
Chachkin, Special Counsel, (202) 418—
5496, jchachkin@cftc.gov, Division of
Swap Dealer and Intermediary
Oversight, Commodity Futures Trading
Commission, 1155 21st Street NW.,
Washington, DC 20581.

SUPPLEMENTARY INFORMATION:
I. Background

In response to petitions for
rulemaking from various industry
groups requesting amendments to
§1.31, the Commission published in the
Federal Register on January 19, 2017 a
proposal (“Proposal”) to amend the
recordkeeping obligations applicable to
all persons required to keep records
pursuant to the Act and Commission
regulations promulgated thereunder
(referred to in the Proposal as “records
entities”’).? Regulation 1.31 sets forth the
form and manner in which all
regulatory records must be kept by
records entities. Regulation 1.31 does
not specify the types of regulatory
records that must be kept, rather it
specifies the form and manner in which
regulatory records required by other
Commission regulations are maintained
and produced to the Commission. The
proposed amendments to § 1.31, and
related technical amendments to §§1.35
and 23.203, would modernize and make
technology neutral the form and manner
in which regulatory records must be
kept, as well as rationalize the current
rule text for ease of understanding.
Under the proposed amendments,
records entities would have greater
flexibility regarding the retention and
production of all regulatory records

1Recordkeeping, 82 FR 6356 (Jan. 19, 2017).
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under a less-prescriptive, principles-
based approach.

Among other proposed changes
requested in the petitions for
rulemaking, the Commission proposed
to eliminate the requirement for a
records entity to: (1) Keep electronic
regulatory records in their native file
format (i.e., in the format in which it
was originally created); (2) retain any
electronic record in a non-rewritable,
non-erasable format (i.e., the “write
once, read many”’ or “WORM”
requirement); and (3) engage a third-
party technical consultant and for the
consultant to file certain representations
with the Commission regarding access
to the records entity’s electronic
regulatory records. These proposed
changes would be universal to all
records entities, including
intermediaries registered or required to
be registered with the Commission;
registered entities such as designated
contract markets, swap execution
facilities, and derivatives clearing
organizations; and any other persons
required to produce certain regulatory
records as set forth in other Commission
regulations.

II. Summary of Comments

The Commission received sixteen
comment letters on the Proposal from a
wide range of records entities, including
registrants, registered entities and other
persons subject to the Commission’s
recordkeeping obligations set forth in
§1.31.2 All commenters generally
supported the Commission’s efforts to
modernize and make technology neutral
the existing recordkeeping obligations.
One commenter requested that the
Commission limit changes to § 1.31 to
the elimination of the native file format,
WORM, and third-party technical
consultant requirements, and withdraw
the remainder of the proposal.3 As

2Comment letters were submitted by the
following entities: The Securities Industry and
Financial Markets Association (‘“SIFMA”); CME
Group Inc. (“CME”); NASDAQ Futures, Inc.
(“NASDAQ”); the National Futures Association
(“NFA”); SunTrust Bank; the Futures Industry
Association (“FIA”); the Edison Electric Institute
and National Rural Electric Cooperative (“EEI &
NREC”); the Investment Company Institute (“ICI");
Managed Funds Association, Investment Adviser
Association, Alternative Investment Management
Association, and SIFMA Asset Management Group
(“Associations”’; the Minneapolis Grain Exchange
(“MGEX”); The Depository Trust & Clearing
Corporation (“DTCC”); ICE Futures U.S., Inc.
(“ICE”); the Commercial Energy Working Group
(“Working Group”); the International Swaps and
Derivatives Association, Inc. (“ISDA”); the Federal
Home Loan Banks (“FHLBanks”); and the
International Energy Credit Association (“IECA”).
All comment letters are available on the
Commission’s Web site at https://
comments.cftc.gov/PublicComments/
CommentList.aspx?id=1774.

3 See CME comment letter.

outlined below, several commenters
also suggested modifications to the
proposed rule text, including the
requirement for records entities to
establish, maintain, and implement
written policies and procedures
reasonably designed to ensure that the
records entity complies with its
recordkeeping obligations. For reasons
provided below, the Commission has
accepted certain of these
recommendations in the amendments
being adopted today, but has declined to
accept certain other recommendations,
including recommendations beyond the
scope of the Proposal.

III. Final Rule

The Commission has considered the
comments it received in response to the
Proposal and is adopting the rule
amendments as proposed, with the
following exceptions: (1) Revising the
definition of “regulatory records” in
§1.31(a); (2) deleting proposed § 1.31(b)
regarding the requirement for a records
entity to establish, maintain, and
implement written policies and
procedures designed to ensure
compliance with all obligations under
§1.31; (3) amending § 1.31(c) to limit
the retention period for pre- trade
communications required by
§23.202(a)(1) and § 23.202(b)(1)—(3) to
five years from the date the
communication was created; (4) deleting
from § 1.31(d)(2)(i) the requirement that
a records entity retain systems that
maintain the “chain of custody
elements” of any electronic regulatory
record; and (5) re-lettering § 1.31(c)-(f)
to account for the deletion of proposed
§1.31(b). Specific provisions of the final
rules are addressed below.

A. Regulation 1.31(a): Definitions

The Commission proposed to define
in §1.31(a) the terms ‘“‘electronic
regulatory records,” ‘‘records entity,”
and “‘regulatory records” as used
elsewhere in the section.

The Commission received several
comments regarding the proposed
definition of “records entity” to be any
person required by the Act or
Commission regulations to keep
regulatory records. A few commenters
requested that the Commission exclude
from the definition of “records entity”
those persons that are neither registrants
nor registered entities.* One
commenter 5 further suggested that
compliance with the proposed changes
would impose greater costs on records
entities that are neither registrants nor

4E.g., ISDA, ICI, and Associations comment
letters.
5 See ISDA comment letter.

registered entities.® In light of these
comments, the Commission notes that
the final rule as adopted by this release
does not impose any new recordkeeping
requirements on any records entity,
including those that are neither
registrants nor registered entities, such
as commercial end-users. Rather, the
final rule merely modernizes and makes
technology neutral the form and manner
in which regulatory records must be
kept. Further, the final rule is clear that
it does not override other methods of
maintaining records that may be
specified elsewhere in the Act or other
Commission regulations.” Thus,
commercial end-users that are records
entities, for example, may continue to
maintain records in accordance with
their current practices if such are
permitted by the Act, Commission
regulations, or existing relief or
guidance.8 Further, as stated above, the
final rule removes several obligations
regarding the form and manner in which
regulatory records must be kept that
should lessen the compliance costs
associated with the recordkeeping
requirements set forth in §1.31. Given
the foregoing, the Commission has
determined not to exclude any persons
required to keep regulatory records from
the definition of “records entity.”
Regarding the definition of
“regulatory records,” the Commission
specifically requested comment whether
the term ““metadata”—or data about
data—should be defined. The
Commission recognized in the Proposal
that the term metadata may be generally
understood by practitioners
notwithstanding a lack of universal
agreement on an exact definition. A
majority of commenters on the issue
agreed that metadata need not be
defined at this time as that would be
inconsistent with the Commission’s
stated goal to provide for less-
prescriptive recordkeeping obligations.?
Further, one commenter asserted that
including metadata within the

6E.g., §1.35(a) (Unregistered members of a DCM
or SEF required to retain records of commodity
interests and related cash or forward transactions)
and §§32.2, 32.3, 45.2, and 45.6 (Non-Swap Dealer/
Major Swap Participants (“Non-SD/MSPs”) are
subject to trade option requirements including
recordkeeping).

7 See text of final rule, § 1.31(b), (c), and (d), each
stating, “[u]nless specified elsewhere in the Act or
Commission Regulations. . . .”

8 F.g., Revised recordkeeping requirements for
trade option counterparties that are Non-SD/MSPs,
Trade Options, 81 FR 14966, 14970 (Mar. 21, 2016);
and Relief for Unregistered Members from retaining
text messages and maintaining required records in
a particular form and manner, Records of
Commodity Interest and Related Cash or Forward
Transactions, 80 FR 80247, 80250-51 (Dec. 24,
2015).

9E.g., FIA and ICE comment letters.
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definition of a “regulatory record”
would greatly increase the amount and
associated costs of data to be stored and
potentially subject to production
requests.’® Another commenter stated
that records entities would be required
to pursue, develop, and purchase
additional technological solutions to
ensure compliance if metadata were
defined.1?

The Commission notes that it and
other federal agencies, including the
Securities and Exchange Commission
(“SEC”), have been requesting metadata
in conjunction with information
requests to industry for more than five
years through standardized data
delivery standards.12 The Commission
believes that the §1.31(a) definition of
“regulatory record,” i.e., all data
produced and stored electronically
describing how and when such books
and records were created, formatted, or
modified, is sufficient to support its
statutory inspection and investigative
functions. Thus, the Commission has
determined that there is no need to
define metadata at this time.

The Commission further noted in the
Proposal that the proposed definition of
“regulatory records” would more clearly
state the existing requirement for each
records entity to maintain a regulatory
record and any subsequent versions of
such record. Multiple commenters
questioned whether the revised
language was, in fact, imposing a new
requirement to maintain versions of a
regulatory record before it becomes in
fact a regulatory record (i.e., drafts of an
agreement created during a negotiation
but prior to execution).13 To clarify that
the Commission did not intend to
require versions of a regulatory record
prior to its becoming a regulatory
record, the Commission is modifying
the definition of “regulatory records” to
indicate that the term means all books
and records required to be kept by the
Act or Commission regulations,
including any record of any correction
or other amendment to such books and
records, provided that, with respect to

10 See CME comment letter.

11 See Associations comment letter.

12 The Commission publishes the CFTC Data
Delivery Standards on its Web site at: http://
www.cftc.gov/idc/groups/public/@
Irenforcementactions/documents/file/
enfdatadeliverystandards052716.pdf. The
Commission notes that other federal agencies, such
as the SEC (https://www.sec.gov/divisions/enforce/
datadeliverystandards.pdf), the Department of
Justice (https://www.justice.gov/atr/case-document/
file/494686/download) and the Department of
Treasury Office of Foreign Asset Control (https://
www.treasury.gov/resource-center/sanctions/OFAC-
Enforcement/Documents/ofac_data_delivery.pdf)
have similar data delivery standards.

13 F.g., Associations, CME, and ICE comment
letters.

such books and records stored
electronically, regulatory records shall
also include: (i) Any data necessary to
access, search, or display any such
books and records; and (ii) all data
produced and stored electronically
describing how and when such books
and records were created, formatted, or
modified. The Commission believes the
definition as revised makes clear that a
records entity only has the obligation to
maintain data about a regulatory record
after it is created and not about the
record before it becomes a regulatory
record.

As noted in the Proposal this is the
existing standard in § 1.31. Under
existing § 1.31(b)(1)(ii)(A) electronic
records are required to be preserved
exclusively in a non-rewritable, non-
erasable format. This provision was
designed to ensure the “trustworthiness
of documents that may be relied upon
by the Commission in conducting
investigations and entered into evidence
in administrative and judicial
proceedings.”” 14 It therefore follows that
each version of an electronic record and
all subsequent versions would have to
be maintained under the existing rule.
This requirement provides for a
comprehensive audit trail, which the
Commission believes is vital to both the
supervision and enforcement of the Act
and Commission regulations.

Finally, another commenter also
asserted that retaining all versions of a
regulatory record is redundant and
creates additional opportunities for data
theft or loss.? The commenter did not
provide any detail regarding how
maintaining subsequent versions of a
regulatory record, which is an existing
requirement under § 1.31, raises new
concerns about data theft or loss. Thus,
the Commission is unable to address
any such concern at this time.

B. Regulation 1.31(b): Regulatory
Records Policies and Procedures

The Commission proposed to amend
§1.31(b) to require each records entity
to establish, maintain, and implement
written policies and procedures
reasonably designed to ensure that the
records entity complies with its
obligations under Regulation 1.31. As
proposed, the written policies and
procedures would provide for, without
limitation, appropriate training of
officers and personnel of the records
entity regarding their responsibility for
ensuring compliance with the
obligations of the records entity under
§1.31, and regular monitoring of such
compliance.

14 See 58 FR at 27460.
15 See CME comment letter.

Without an explanation of the
differences, several commenters
disagreed with the Commission that the
proposed requirement for written
policies and procedures is consistent
with the existing § 1.31(b)(3)
requirement for anyone using electronic
storage media to develop and maintain
written operational procedures and
controls (i.e., an “audit system”)
designed to provide accountability over
both the initial entry of required records
and the entry of each change made to
any original or duplicate record.16
Again without providing any
explanation of the differences between
the existing “audit system” requirement
and the proposed requirement for
written policies and procedures or any
specific cost estimates, commenters also
argued that the application of the
proposed written policies and
procedures requirement would create
new regulatory obligations for records
entities which are neither registrants nor
registered entities, some of whom are
commercial end-users.1” As a result,
commenters argued that this additional
requirement could deter certain market
participants from trading swaps and
other derivatives products in order to
avoid having to comply with
burdensome recordkeeping
requirements.’® A few commenters
argued that the specific reference to
training is not consistent with the
Commission’s emphasis on a less-
prescriptive, principles-based
recordkeeping requirement.1® Other
commenters requested that the
Commission provide a phase-in period
for establishing, maintaining and
implementing written policies and
procedures.20

Having considered these comments,
the Commission has determined not to
adopt the written policies and
procedures requirement for records
entities set forth in proposed § 1.31(b).
The final rule, as adopted, sets forth the
form and manner in which regulatory
records must be kept, the retention
period for various types of regulatory
records, and the standards for
production of regulatory records to the
Commission. Given these clearly
defined obligations, the Commission
agrees with commenters that the
requirement for written policies and
procedures is unnecessary. As the
Commission noted in the Proposal, the
obligation to satisfy the requirements

16 F.g., ISDA comment letter.

17 E.g., IECA comment letter.

18 See ISDA comment letter.

19 F.g., Associations comment letter.

20 See MGEX and Working Group comment
letters.


https://www.treasury.gov/resource-center/sanctions/OFAC-Enforcement/Documents/ofac_data_delivery.pdf
https://www.treasury.gov/resource-center/sanctions/OFAC-Enforcement/Documents/ofac_data_delivery.pdf
https://www.treasury.gov/resource-center/sanctions/OFAC-Enforcement/Documents/ofac_data_delivery.pdf
https://www.sec.gov/divisions/enforce/datadeliverystandards.pdf
https://www.sec.gov/divisions/enforce/datadeliverystandards.pdf
https://www.justice.gov/atr/case-document/file/494686/download
https://www.justice.gov/atr/case-document/file/494686/download
http://www.cftc.gov/idc/groups/public/@lrenforcementactions/documents/file/enfdatadeliverystandards052716.pdf
http://www.cftc.gov/idc/groups/public/@lrenforcementactions/documents/file/enfdatadeliverystandards052716.pdf

24482

Federal Register/Vol. 82, No. 102/ Tuesday, May 30, 2017 /Rules and Regulations

regarding § 1.31 is one that a records
entity ignores at its peril. It is ultimately
the duty and responsibility of records
entities to ensure accurate and reliable
records. The Commission also notes that
registrants are subject to a duty to
diligently supervise all activities
relating to its business as a Commission
registrant, pursuant to § 166.3. The
Commission does not consider the
withdrawal of a requirement for written
policies and procedures to create an
explicit or implicit defense against
recordkeeping violations or failure to
supervise violations.

C. Regulation 1.31(b): Duration of
Retention

The Commission proposed to amend
§1.31(c)(re-lettered as § 1.31(b) in the
final rule) to re-state and clarify the
existing retention period requirements
for categories of regulatory records set
forth in existing § 1.31(a), including the
requirement that certain records
associated with a swap be retained for
the duration of the swap plus five years.
The Commission also proposed to
distinguish between electronic
regulatory records and those records
exclusively created and maintained on
paper by requiring a records entity to
keep electronic regulatory records
readily accessible for the duration of the
required record keeping period, and not
just for the first two years. The
Commission noted that this standard is
consistent with the SEC’s standard for
certain intermediaries.2! For ease of
understanding, the Commission also
proposed to amend §§ 1.35(a) and
23.203(b)(1) and (2) to make technical
changes regarding regulatory records
related to oral communications and
swaps-related information maintained
by swaps dealers and major swap
participants, respectively. The
Commission received several comments
regarding various aspects of proposed
§1.31(c).

Two commenters 22 requested that the
Commission reduce the retention
standard for electronic pre-execution
communications required by § 23.202 in
relation to a swap to five years from the
date of creation of the regulatory record
rather than the current standard of the
duration of the swap plus five years.23
The commenters stated that the longer
retention period “places an unnecessary
retention burden on firms, which
exceeds most statutes of limitations or
utility with respect to underlying
transactions.” 24 Another commenter

21 SEC Rule 17a—4(f).

22 See SIFMA and ISDA comment letters.
23 See §23.202(a)(1).

24 See SIFMA comment letter.

stated that increasing retention periods
for the storage of sensitive information
in electronic form could put records
entities, and their third-party service
providers, at greater risk in the event of
a data breach.2>

The Commission recognizes the
increased burden and risk of a longer
retention period as pointed out by
commenters, and, having considered
such increased burden and risk in light
of the nature of the affected regulatory
records, has determined to require
retention of electronic communications
specified in § 23.202(a)(1) and
§23.202(b)(1)—(3) only for a period of
five years from the date of creation of
the required record. The Commission
notes that these are records of pre-
execution communications and, as such,
are likely to be useful for regulatory
oversight purposes for a shorter length
of time than records regarding execution
of transactions or records of events that
effect transactions following execution.

For the avoidance of doubt, the
Commission is not changing the
retention period for execution trade
information under § 23.202(a)(2), post-
execution trade information under
§23.202(a)(3), the ledgers required
under § 23.202(a)(4), or the daily trading
records for related cash and forward
transactions in § 23.202(b)(4)—(7).
However, as previously stated, the
Commission will continue to monitor
changes in information technology and
consider whether the recordkeeping
regulation should be adjusted to reflect
technological developments.

Certain commenters requested
clarification whether the requirements
as adopted apply to existing records.26
The Commission confirms that the
requirements adopted by this release do
apply to existing records. However, the
Commission notes that existing
recordkeeping methods remain valid for
compliance with the new rule, and that
for many records entities, applying the
new regime will reduce regulatory
burdens. For example, many records
entities will be permitted to maintain
existing electronic records in a manner
other than in their native file format and
will no longer be required to retain a
third-party technical consultant with
authority to access a records entity’s
existing electronic records.2?

25 See Associations comment letter.

26 See FIA and Working Group comment letters.

27 The amendments adopted herein however
would not excuse non-compliance with existing
§1.31 prior to the effective date of such
amendments.

D. Regulation 1.31(c): Form and Manner
of Retention

The Commission proposed to adopt
§1.31(d) (re-lettered as § 1.31(c) in final
rule) to describe recordkeeping
requirements regarding the form and
manner in which regulatory records are
retained by records entities. Consistent
with the Commission’s emphasis on a
less-prescriptive, principles-based
approach, proposed §1.31(d)(1) would
rephrase the existing requirements in
the form of a general standard for each
records entity to retain all regulatory
records in a form and manner necessary
to ensure the records’ and
recordkeeping systems’ authenticity and
reliability. The Commission proposed to
adopt § 1.31(d)(2) to set forth additional
controls for records entities retaining
electronic regulatory records. The
Commission emphasized in the
Proposal that the proposed regulatory
text does not create new requirements,
but rather updates the existing
requirements so that they are set out in
a way that appropriately reflects
technological advancements and
changes to recordkeeping methods since
the prior amendments of § 1.31 in 1999.

Various commenters proposed
technical amendments to proposed
§1.31(d)(2). Multiple commenters 28
requested that the Commission delete
the “chain of custody” provision in
proposed § 1.31(d)(2)(i) because it is a
legal evidentiary standard which does
not translate clearly to the technological
requirements for recordkeeping.
Another commenter similarly noted that
the “chain of custody” requirement is
redundant and unnecessarily
prescriptive given that records entities
are required under proposed Regulation
1.31(d)(1) to keep regulatory records in
a form and manner that ensures the
authenticity and reliability of such
records.?® Moreover, one of the
commenters noted that the proposed
definition of “regulatory records” in
proposed § 1.31(a) already includes a
chain of custody requirement based on
the following language: ““data that
describes how, when, and, if relevant,
by whom such electronically stored
information was collected, created,
accessed, modified, or formatted.”” 30
The Commission has considered the
comment that the term “chain of
custody” may cause confusion given
that it currently exists as a legal
evidentiary standard and, given that the
Commission is also persuaded that the
concept is adequately covered under the

28 See SIFMA, ISDA, and Associations comment
letters.

29 See Working Group comment letter.
30 See SIFMA comment letter.
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definition of “regulatory records” it has
determined to delete the “chain of
custody elements” from the electronic
regulatory records systems requirement
in amended § 1.31(c)(2)(i). The
Commission notes, however, that the
deletion of the term “‘chain of custody”
does not change the practical
requirement that records entities
maintain a comprehensive audit trail for
all electronic regulatory records.

One commenter also requested that
the Commission amend proposed
§ 1.31(d)(2)(ii) to incorporate existing
business continuity planning
regulations in lieu of the proposed
language: “in the event of an emergency
or other disruption of the records
entity’s electronic record retention
systems[.]”” 31 The Commission is not
making this requested change because
records entities are not prohibited by
the rule from incorporating their
obligations to maintain availability of
regulatory records into their existing
business continuity planning. The
Commission does not believe that the
general standard in new § 1.31(c)(2)(ii)
creates an obligation that would conflict
with a records entity’s existing business
continuity procedures.

The same commenter also requested
that the Commission amend the
proposed records inventory requirement
in new § 1.31(c)(2)(iii) to not require
system descriptions and information
necessary for accessing or producing
electronic regulatory records because
introducing concepts related to access
and production of records in this
section is potentially confusing.32 For
clarity, the Commission notes that data
necessary to access and produce
electronic regulatory records is itself a
regulatory record under the definition
thereof in § 1.31(a). Thus, the
requirement in new § 1.31(c)(2)(iii) is
simply a requirement that a records
entity keep an up-to-date inventory of
the systems where such data is
maintained.

Another commenter requested that
the Commission delete from proposed
§1.31(d)(2)(i) the language “and to
monitor compliance with the Act and
Commission regulations in this
Chapter” because such an “obligation to
comply would not normally be
embodied in a recordkeeping
system.”” 33 The Commission
understands this comment to mean that
the commenter reads proposed
§1.31(d)(2)(1) (re-lettered as
§1.31(c)(2)(1) in the final rule) as a
stand-alone obligation to “monitor

31[d.
32[d.
33 See Associations comment letter.

compliance with the Act. . . .” To
clarify, the Commission notes that the
requirement is to establish systems that
maintain the security, signature, and
data regarding electronic regulatory
records to ensure that the records entity
can monitor compliance with the Act.
Thus the requirement is not a stand-
alone obligation to ‘“‘monitor compliance
with the Act and Commission
regulations. . . .”

Another commenter objected to the
proposed amendments that would
impose the requirements of proposed
§1.31(d) (re-lettered as §1.31(c) in the
final rule) on commercial end-users that
happen to be records entities, including
the requirements that “‘each records
entity maintaining electronic regulatory
records shall establish appropriate
systems and controls that ensure the
authenticity and reliability of electronic
regulatory records[.]” 3¢ The commenter
stated that commercial end-users should
not be subject to the obligation to
establish “systems and controls. . .
that ensure the authenticity of the
information. . .and. . . monitor
compliance with the Act and
Commission regulations in this
chapter[]” because the expense and
burden of that obligation goes beyond
the recordkeeping methods allowed in
other Commission regulations allowing
commercial end-users to retain and
maintain their records in the ordinary or
normal course of business.35 Moreover,
the commenter stated that the creation
of an “up-to-date inventory” appears to
impose an entirely new regulatory
recordkeeping expense that will require
a commercial end-user to produce an
inventory of its electronic records, and
keep that inventory up to date, with
respect to the “electronic records” that
a commercial end-user is allowed in
other Commission regulations to retain
and maintain in the ordinary or normal
course of business.36

The Commission declines to revise
the rule in response to this comment
because, as noted previously, § 1.31(d)
(re-lettered as § 1.31(c) in the final rule)
does not impose any new recordkeeping
requirements on any records entity,
including those that are commercial
end-users. Rather, the final rule merely
modernizes and makes technology
neutral the form and manner in which
regulatory records must be kept.
Further, the final rule is clear that it
does not override other methods of
maintaining records that may be

34 See IECA comment letter.

35 See e.g., § 20.6(c) regarding large trader
reporting for physical commodity swaps.

36 See e.g., §§32.2, 32.3, 45.2, and 45.6 regarding
trade option requirements for Non-SD/MSPs.

specified elsewhere in the Act or other
Commission regulations. Thus,
commercial end-users that are records
entities, for example, may continue to
maintain records in accordance with
their current practices if such are
permitted by the Act, Commission
regulations, or existing relief or
guidance. Finally, as described above,
the final rule removes several
obligations regarding the form and
manner in which regulatory records
must be kept that should lessen the
compliance costs associated with the
recordkeeping requirements set forth in
§1.31 generally.

In response to a specific question in
the Proposal as to whether the
Commission should routinely publish
guidelines regarding the technical
standards for electronic regulatory
records, one commenter argued that
publication of such standards likely
would result in increased cost and
devotion of technical resources to
ensure compliance with any changing
standards.37 The commenter specifically
requested that the Commission avoid
publishing guidelines for technical
standards of regulatory records and
simply monitor records entities to
ensure that regulatory records are
retained in a “form and manner
necessary to ensure the records’ and
recordkeeping systems’ authenticity and
reliability.” Given that only one
commenter responded to the request for
comment, and responded negatively, the
Commission is persuaded that
publishing guidelines regarding the
technical standards for electronic
regulatory records would not be helpful
at this time.

Regarding the form and manner of
retention of electronic regulatory
records, one commenter requested
confirmation that the specific means of
electronic storage that the commenter
employs is an acceptable means for
storing electronic regulatory records.38
As noted throughout this adopting
release the Commission believes that the
amendments to § 1.31 are intended to be
technology neutral and therefore the
Commission is not requiring or
endorsing any type of record retention
system or technology.

With respect to the effective date of
these regulations, a few commenters
requested a three- or six-month phase-
in period for compliance.3® Although
the Commission has noted throughout
this adopting release that it believes that
the amendments adopted today are not

37 See MGEX comment letter.

38 See DTCC comment letter.

39 See MGEX and Working Group comment
letters.
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creating any new compliance
obligations for any records entities, it is
nevertheless persuaded that a three-
month phase-in for compliance is a
reasonable request. Thus, the
Commission has determined that the
effective date for the proposed
amendments will be 90 days from the
date of publication.

E. Regulation 1.31(d): Inspection and
Production of Regulatory Records

The Commission proposed to adopt
new § 1.31(e) (re-lettered as §1.31(d) in
the final rule) to re-state and clarify the
right of inspection of the Commission
and the United States Department of
Justice in existing § 1.31(a)(1). One
commenter requested that the
Commission engage in a dialogue with
industry to address challenges
presented by the production
requirements of § 1.31, including the
scope of what is subject to a production
request and who may make such a
request.40 In particular, the commenter
stated that § 1.31 should recognize the
long standing protections of attorney-
client privilege and expressly exclude
such information from the rule’s
production requirement.

The Commission believes that the
proposed amendment to § 1.31(e) does
not alter the existing right of inspection
regarding regulatory records and notes
that attorney-client protections are
addressed elsewhere in federal and state
law .41

F. Comments Beyond the Scope of the
Proposed Rulemaking

Although the Commission stated that
the Proposal was limited to
amendments to § 1.31 and related
technical amendments, the Commaission
received several comments regarding
matters outside the scope of the
Proposal, as discussed below.

The petitioners for rulemaking
restated their request from their original

40 See CME comment letter.

41 See Wigmore on Evidence: Evidence in Trials
at Common Law—Wigmore, Rule 502. Attorney-
Client Privilege and Work Product (online version
updated 4/2017), for a comprehensive list of
attorney-client protections under federal and state
law. Further, in 1999, the Commission addressed
the waiver of privilege issue as follows: “As is
currently the case with all Commission required
records, recordkeepers may not deny authorized
Commission representatives access to any
individual storage medium that includes
Commission-required records or delay production
while the individual storage medium is reviewed
for the presence of privileged material. The final
rule merely eliminates the regulatory inference that
the commingling of Commission-required records
with non-Commission-required records necessarily
amounts to a waiver of any privilege otherwise
covering the latter category of records.” See
Recordkeeping, 64 FR 28735, 28740, note 40 (May
27,1999).

petition that the Commission adopt
amendments to Part 4 of the
Commission’s regulations regarding
certain recordkeeping requirements
applicable to commodity pool operators
and commodity trading advisors.42 The
Proposal did not address any such
amendments and thus such
amendments are outside of the scope of
this rulemaking.

Another commenter 43 acknowledged
that the Regulation AT rulemaking 44
addresses source code issues outside the
scope of the Proposal, but nonetheless
requested the Commission provide
additional guidance regarding any
requests for source code information by
the Commission subject to §1.31. In
response to this request, the
Commission reiterates that production
of source code is outside the scope of
this rulemaking.

Finally, another commenter 45
recommended that the SEC amend SEC
Rule 17a—4 regarding the recordkeeping
obligations of broker-dealers, some of
whom are also registered as futures
commission merchants with the
Commission. The Commission does not
have jurisdiction with respect to SEC
regulations and thus such
recommendation is outside of the scope
of this rulemaking.

IV. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”)46 requires Federal agencies, in
promulgating regulations, to consider
whether the rules they propose will
have a significant economic impact on
a substantial number of small entities
and, if so, to provide a regulatory
flexibility analysis regarding the
economic impact on those entities. In
the Proposal, the Commission certified
that the Proposal would not have a
significant economic impact on a
substantial number of small entities.
The Commission received no comments
with respect to the RFA.

As discussed above, because the final
rule relates to most recordkeeping
obligations under the Act and the
Commission’s regulations, it may affect
the full spectrum of Commission
registrants, all persons required to
register but not registered with the
Commission, and certain persons that
are neither registered nor required to
register with the Commission. The
Commission has previously determined

42 See Associations and ICI comment letters.

43 See FIA comment letter.

44 See Regulation Automated Trading, 81 FR
85334 (Nov. 25, 2016).

45 See SIFMA comment letter.

465 U.S.C. 601 et seq.

that certain registrants are not small
entities for purposes of the RFA and,
therefore, the requirements of the RFA
do not apply to those entities.4? For
other registrants, however, the
Commission has found it appropriate to
consider whether such registrants
should be deemed small entities for
purposes of the RFA on a case-by-case
basis, in the context of the particular
Commission regulation at issue.® As
certain persons affected by the final
rule, including Commission registrants,
may be small entities for purposes of the
RFA, the Commission considered
whether this rulemaking would have a
significant economic impact on any
such persons.

As discussed in the Proposal, the final
rule generally updates and simplifies
existing Commission regulation 1.31
with new provisions that maintain the
ability of the Commission to examine
and inspect regulatory records. It
accomplishes this by deleting outdated
terms and revising provisions to reflect
advances in information technology,
allowing records entities to benefit from
evolving technological developments
while maintaining necessary safeguards
to ensure the reliability of the
recordkeeping process. It also reduces
the retention period for certain
regulatory records related to swaps and
related cash and forward transactions,
as discussed above.

The Commission believed that the
Proposal would impose only limited
additional costs on small entities related
to the requirement that they establish
written recordkeeping policies and
procedures. However, for the reasons
discussed above, the Commission has
been persuaded to not require such
written recordkeeping policies and
procedures.

As a result, the final rule is not
expected to impose any new burdens on
market participants. The Commission

47 See, e.g., Policy Statement and Establishment of
Definitions of “Small Entities”” for Purposes of the
Regulatory Flexibility Act, 47 FR 18618 (Apr. 30,
1982) (futures commission merchants and
commodity pool operators); Leverage Transactions,
54 FR 41068 (Oct. 5, 1989) (leverage transaction
merchants); Regulation of Off-Exchange Retail
Foreign Exchange Transactions and Intermediaries,
75 FR 55410, 55416 (Sept. 10, 2010) (retail foreign
exchange dealers); and Registration of Swap Dealers
and Major Swap Participants, 77 FR 2613, 2620
(Jan. 19, 2012) (swap dealers and major swap
participants).

48 See 47 FR at 18620 (commodity trading
advisors and floor brokers); Registration of Floor
Traders; Mandatory Ethics Training for Registrants;
Suspension of Registrants Charged With Felonies,
58 FR 19575, 19588 (Apr. 15, 1993) (floor traders);
and Introducing Brokers and Associated Persons of
Introducing Brokers, Commodity Trading Advisors
and Commodity Pool Operators; Registration and
Other Regulatory Requirements, 48 FR 35248,
35276 (Aug. 3, 1983) (introducing brokers).
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does not, therefore, expect small entities
to incur any additional costs as a result
of the final rule. In addition, the
Commission does not expect the
economic value of the benefit to small
entities of the final rule to be significant.
Consequently, the Commission finds
that no significant economic impact on
small entities will result from the final
rule.

Accordingly, for the reasons stated
above, the Commission believes that the
final rule will not have a significant
economic impact on a substantial
number of small entities. Therefore, the
Acting Chairman, on behalf of the
Commission, hereby certifies, pursuant
to 5 U.S.C. 605(b), that the final rule
being published today by this Federal
Register release will not have a
significant economic impact on a
substantial number of small entities.

B. Paperwork Reduction Act
1. Background

The Paperwork Reduction Act of 1995
(“PRA’’)49 imposes certain
requirements on Federal agencies
(including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the PRA. The
final rule does not impose any new
recordkeeping or information collection
requirements, or other collections of
information that require approval of the
Office of Management and Budget
(“OMB”’) under the PRA.

As discussed above, the Proposal
would have replaced the existing audit
system requirements in Commission
regulation 1.31 with a requirement that
records entities establish written
recordkeeping policies and procedures.
Such changes would have resulted in
revisions to ‘“Adaptation of Regulations
to Incorporate Swaps-Records of
Transactions, OMB control number
3038-0090"". Because the Commission
has been persuaded not to require such
written recordkeeping policies and
procedures, the Commission will not be
modifying this OMB control number to
reflect the addition of the proposed
recordkeeping policies and procedures
requirement. As discussed in the
Proposal, however, the Commission will
submit to OMB revisions to OMB
control number 3038—-0090 to reflect the
final rule’s removal of the audit system
requirements in current Commission
regulation 1.31.

2. Information Collection Comments
In the Proposal, the Commission
invited the public and other Federal

4944 U.S.C. 3501 et seq.

agencies to comment on any aspect of
the information collection requirements
discussed therein, including that the
only collection of information within
the meaning of the PRA added or
modified by the Proposal would be in
respect of the proposed, but not
adopted, requirement that records
entities establish recordkeeping policies
and procedures. The Commission did
not receive any such comments.

C. Cost-Benefit Considerations

Section 15(a) of the Act 50 requires the
Commission to consider the costs and
benefits of its actions before issuing a
regulation under the Act. Section 15(a)
further specifies that the costs and
benefits shall be evaluated in light of the
following five broad areas of market and
public concern: (i) Protection of market
participants and the public; (ii)
efficiency, competitiveness and
financial integrity of futures markets;
(iii) price discovery; (iv) sound risk
management practices; and (v) other
public interest considerations. The
Commission considers the costs and
benefits resulting from its discretionary
determinations with respect to the
Section 15(a) considerations.

1. Costs

As discussed above in relation to the
RFA, the Proposal generally updates
and simplifies existing Commission
regulation 1.31 by deleting outdated
terms and revising provisions to reflect
advances in information technology
while safeguarding the reliability of the
recordkeeping process. The Commission
believes that the final rule does not
impose any additional costs on records
entities.

2. Benefits

The Commission is committed to
reviewing its regulations to ensure they
keep pace with technological
developments and industry trends, and
reduce regulatory burden. The
Commission believes that the final rule
will allow records entities to benefit
from evolving technology while
maintaining necessary safeguards to
ensure the reliability of the
recordkeeping process. By deleting
outdated terms and revising provisions
to reflect advances in information
technology, the final rule will allow
records entities to utilize a wider range
of currently available technology than
previously allowed and remove or
modify requirements that the
Commission believes are now obsolete
(e.g., removing the requirements to have
an audit system, to maintain electronic

507 U.S.C. 19(a).

records in limited specified formats, and
to retain a Technical Consultant, and
reducing the retention period for certain
regulatory records of swaps and related
cash or forward transactions), allowing
records entities to reduce their costs. In
addition, the Commission believes that
the flexibility provided by the final rule
will, without further Commission
rulemaking, allow records entities to
adopt new technologies as such
technologies evolve, allowing such
persons to reduce future costs.

Moreover, the Commission expects
that the added flexibility provided by
the final rule will encourage records
entities to utilize electronic storage
rather than maintain paper regulatory
records. The Commission expects that
this conversion will benefit the
Commission, the Department of Justice,
and the commodity interest industry,
generally, by making the universe of
regulatory records more accessible and
searchable.

3. Section 15(a) Factors

Section 15(a) of the CEA requires the
Commission to consider the costs and
benefits of its actions before
promulgating a regulation under the
CEA or issuing certain orders. CEA
Section 15(a) further specifies that the
costs and benefits shall be evaluated in
light of five broad areas of market and
public concern: (i) Protection of market
participants and the public; (ii)
efficiency, competitiveness, and
financial integrity of futures markets;
(iii) price discovery; (iv) sound risk
management practices; and (v) other
public interest considerations.

i. Protection of Market Participants and
the Public

Because the final rule does not alter
any existing requirements regarding the
type of regulatory records to be
produced and maintained, but, rather,
modernizes and makes technology
neutral the form and manner in which
certain regulatory records must be kept
the Commission believes that the final
rule will continue to protect the public
by maintaining necessary safeguards to
ensure the reliability of the
recordkeeping process while allowing
records entities to benefit from evolving
technology.

ii. Efficiency, Competitiveness, and
Financial Integrity of Markets

As discussed above, the final rule, by
providing additional flexibility to
records entities to electronically store
their regulatory records, may increase
resource allocation efficiency by
improving the way in which such
records are maintained. Apart from that,
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the Commission anticipates minimal
change to the efficiency,
competitiveness, and financial integrity
of the markets, because this rulemaking
only affects recordkeeping and not how
these markets otherwise operate.

iii. Price Discovery

The Commission believes that the
final rule may increase confidence and
participation in the markets by lowering
costs for records entities and by
encouraging the electronic storage of
regulatory records, allowing such
records to be more easily accessed and
searched. Nevertheless, the Commaission
does not anticipate a significant increase
in liquidity or a significant
improvement in price discovery as a
result of the final rule.

iv. Sound Risk Management Practices

The Commission does not believe that
the final rule will have any significant
impact on sound financial risk
management practices because this
rulemaking only affects recordkeeping
and not how market participants
conduct financial risk management. The
Commission believes that the final rule
may result in minor improvements to
operational risk management because,
as noted above, it will provide
additional flexibility to records entities
to electronically store their regulatory
records.

v. Other Public Interest Considerations

The Commission has not identified
any additional public interest
considerations.

4. Comments on Cost-Benefit
Considerations

The Commission invited public
comment on its cost-benefit
considerations in the Proposal,
including the Section 15(a) factors
described above. Commenters were
invited to submit with their comment
letters any data or other information that
they had that quantified or qualified the
costs and benefits of the Proposal. The
Commission received a number of
comments on the Proposal as described
above; however, none of the persons
who commented on the Proposal
submitted any data or other information
that quantified or qualified the costs and
benefits of the Proposal. Nevertheless,
in response to certain comments on the
Proposal, and to reduce the costs of the
final rule on records entities, the
Commission has been persuaded not to
require in the final rule the written
recordkeeping policies and procedures
that had been proposed in § 1.31(b)
because the alternative suggested by
commenters achieves all the

recordkeeping objectives of the
Commission.

List of Subjects

17 CFR Part 1

Commodity futures, Reporting and
recordkeeping requirements.

17 CFR Part 23

Authority delegations (Government
agencies), Commodity futures,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Commodity Futures
Trading Commission amends 17 CFR
chapter I as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

m 1. The authority citation for part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 5, 6, 64, 6b, 6c,
6d, 6e, 6f, 6g, 6h, 61, 6k, 61, 6m, 6n, 60, 6p,
6r, 6s, 7, 7a—1, 7a—2, 7b, 7b-3, 8, 9, 10a, 12,
12a, 12c, 13a, 13a-1, 16, 16a, 19, 21, 23, and
24 (2012).

m 2. Revise § 1.31 to read as follows:

§1.31 Regulatory records; retention and
production.

(a) Definitions. For purposes of this
section:

Electronic regulatory records means
all regulatory records other than
regulatory records exclusively created
and maintained by a records entity on
paper.

Records entity means any person
required by the Act or Commission
regulations in this chapter to keep
regulatory records.

Regulatory records means all books
and records required to be kept by the
Act or Commission regulations in this
chapter, including any record of any
correction or other amendment to such
books and records, provided that, with
respect to such books and records stored
electronically, regulatory records shall
also include:

(i) Any data necessary to access,
search, or display any such books and
records; and

(ii) All data produced and stored
electronically describing how and when
such books and records were created,
formatted, or modified.

(b) Duration of retention. Unless
specified elsewhere in the Act or
Commission regulations in this chapter:

(1) A records entity shall keep
regulatory records of any swap or
related cash or forward transaction (as
defined in § 23.200(i) of this chapter),
other than regulatory records required
by §23.202(a)(1) and (b)(1)—(3) of this

chapter, from the date the regulatory
record was created until the
termination, maturity, expiration,
transfer, assignment, or novation date of
the transaction and for a period of not
less than five years after such date.

(2) A records entity that is required to
retain oral communications, shall keep
regulatory records of oral
communications for a period of not less
than one year from the date of such
communication.

(3) A records entity shall keep each
regulatory record other than the records
described in paragraphs (b)(1) or (b)(2)
of this section for a period of not less
than five years from the date on which
the record was created.

(4) A records entity shall keep
regulatory records exclusively created
and maintained on paper readily
accessible for no less than two years. A
records entity shall keep electronic
regulatory records readily accessible for
the duration of the required record
keeping period.

(c) Form and manner of retention.
Unless specified elsewhere in the Act or
Commission regulations in this chapter,
all regulatory records must be created
and retained by a records entity in
accordance with the following
requirements:

(1) Generally. Each records entity
shall retain regulatory records in a form
and manner that ensures the
authenticity and reliability of such
regulatory records in accordance with
the Act and Commission regulations in
this chapter.

(2) Electronic regulatory records. Each
records entity maintaining electronic
regulatory records shall establish
appropriate systems and controls that
ensure the authenticity and reliability of
electronic regulatory records, including,
without limitation:

(i) Systems that maintain the security,
signature, and data as necessary to
ensure the authenticity of the
information contained in electronic
regulatory records and to monitor
compliance with the Act and
Commission regulations in this chapter;

(ii) Systems that ensure the records
entity is able to produce electronic
regulatory records in accordance with
this section, and ensure the availability
of such regulatory records in the event
of an emergency or other disruption of
the records entity’s electronic record
retention systems; and

(iii) The creation and maintenance of
an up-to-date inventory that identifies
and describes each system that
maintains information necessary for
accessing or producing electronic
regulatory records.
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(d) Inspection and production of
regulatory records. Unless specified
elsewhere in the Act or Commission
regulations in this chapter, a records
entity, at its own expense, must produce
or make accessible for inspection all
regulatory records in accordance with
the following requirements:

(1) Inspection. All regulatory records
shall be open to inspection by any
representative of the Commission or the
United States Department of Justice.

(2) Production of paper regulatory
records. A records entity must produce
regulatory records exclusively created
and maintained on paper promptly
upon request of a Commission
representative.

(3) Production of electronic regulatory
records. (i) A request from a
Commission representative for
electronic regulatory records will
specify a reasonable form and medium
in which a records entity must produce
such regulatory records.

(ii) A records entity must produce
such regulatory records in the form and
medium requested promptly, upon
request, unless otherwise directed by
the Commission representative.

(4) Production of original regulatory
records. A records entity may provide
an original regulatory record for
reproduction, which a Commission
representative may temporarily remove
from such entity’s premises for this
purpose. Upon request of the records
entity, the Commission representative
shall issue a receipt for any original
regulatory record received. At the
request of a Commission representative,
a records entity shall, upon the return
thereof, issue a receipt for the original
regulatory record returned by such
representative.

m 3.In § 1.35, revise paragraph (a)(5) to
read as follows:

§1.35 Records of commodity interest and
related cash or forward transactions.

(a) * * %

(5) Form and manner. All records
required to be kept pursuant to
paragraphs (a)(1), (a)(2), (a)(3), and (a)(4)
of this section, other than pre-trade
communications, shall be kept in a form
and manner that allows for the

identification of a particular transaction.
* * * * *

PART 23—SWAP DEALERS AND
MAJOR SWAP PARTICIPANTS

m 4. The authority citation for part 23
continues to read as follows:
Authority: 7 U.S.C. 1a, 2, 6, 6a, 6b, 6b—

1, 6¢, 6P, b1, 65, 6t, 9, 9a, 12, 12a, 13b, 13c,
16a, 18, 19, 21.

Section 23.160 also issued under 7 U.S.C.
2(i); Sec. 721(b), Pub. L. 111-203, 124 Stat.
1641 (2010).

m 5.In § 23.203, amend paragraph (b) as
follows:

m a. Revise paragraph (b)(1); and

m b. Remove and reserve paragraph
(b)(2).

The revisions to read as follows:

§23.203 Records; retention and
inspection.
* * * * *

(b) Record retention. (1) The records
required to be maintained by this
chapter shall be maintained in
accordance with the provisions of §1.31
of this chapter, except as provided in
paragraph (b)(3) of this section. All such
records shall be open to inspection by
any representative of the Commission,
the United States Department of Justice,
or any applicable prudential regulator.
Records relating to swaps defined in
section 1a(47)(A)(v) shall be open to
inspection by any representative of the
Commission, the United States
Department of Justice, the Securities
and Exchange Commission, or any
applicable prudential regulator.

(2) [Reserved]

* * * * *

Issued in Washington, DC, on May 23,
2017, by the Commission.

Christopher J. Kirkpatrick,
Secretary of the Commission.

Note: The following appendix will not
appear in the Code of Federal Regulations.

Appendix to Recordkeeping—
Commission Voting Summary

On this matter, Acting Chairman Giancarlo
and Commissioner Bowen voted in the
affirmative. No Commissioner voted in the
negative.
[FR Doc. 2017-11014 Filed 5-26—17; 8:45 am]
BILLING CODE 6351-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 165
RIN 3038-AE50
Whistleblower Awards Process

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (“Commission”) is
amending its regulations and forms to
enhance the process for reviewing
whistleblower claims and to make
related changes to clarify staff authority
to administer the whistleblower

program. The Commission also is
making appropriate rule amendments to
implement its reinterpretation of the
Commission’s anti-retaliation authority.
DATES: This final rule is effective July
31, 2017.

FOR FURTHER INFORMATION CONTACT:
Anthony Hays, Counsel, (202) 418-
5584, ahays@cftc.gov, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street NW.,
Washington, DC 20581.

SUPPLEMENTARY INFORMATION: The
Commission is amending its rules in
§§165.1 through 165.19 and appendix
A, and adopting new rule § 165.20 and
appendix B as well as amending Forms
TCR (“Tip, Complaint or Referral”’) and
WB-APP (“Application for Award for
Original Information Provided Pursuant
to Section 23 of the Commodity
Exchange Act”).

I. Background

In 2011, the Commission adopted its
part 165 regulations, which implement
Section 23 of the Commodity Exchange
Act (“CEA”), 7 U.S.C. 26, by
establishing a regulatory framework for
the whistleblower program.! Part 165
provides for the payment of awards,
subject to certain limitations and
conditions, to whistleblowers who
voluntarily provide the Commission
with original information about a
violation of the CEA that leads to the
successful enforcement of an action
brought by the Commission that results
in monetary sanctions exceeding
$1,000,000 (“Covered Action”), or the
successful enforcement of a Related
Action, as that term is defined in the
rules.

The award amount must be between
10 and 30 percent of the amount of
monetary sanctions collected in a
Covered Action or a Related Action and
is paid from the CFTC Customer
Protection Fund. The Commission has
discretion regarding the amount of an
award based on the significance of the
information, the degree of assistance
provided by the whistleblower, and
other criteria.

Since the whistleblower program was
established in 2011, the need for certain
improvements has become apparent. In
order to address that need the
Commission proposed amendments to
the part 165 rules (“Proposal’’).2 As
explained further below, these rules
provide for targeted revisions to the
claims review process and to the
authority of staff to administer the

1 See Whistleblower Incentives and Protection, 76
FR 53172 (Aug. 25, 2011).

2Whistleblower Awards Process, 81 FR 59551
(Aug. 30, 2016).
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whistleblower program. The
Commission also proposed to amend the
rules to implement its anti-retaliation
authority under Section 23(h)(1) based
on a reinterpretation of that authority.
Finally, the Commission proposed to
amend its rules to permit
whistleblowers to receive awards based
on both Covered Actions and the
successful enforcement of Related
Actions, as defined in the rules.

The Commission received seven
comment letters in response to the
Proposal. Most of the comment letters
focused on specific aspects of the
proposed rule amendments and made
targeted recommendations and
suggestions. Three of the comment
letters were from private individuals,
two were from law firms with
whistleblower practices, and two were
from whistleblower advocacy groups.3
Most of the comments received were
generally supportive of the
Commission’s whistleblower program
and proposed changes to the rules. One
comment letter was critical of the
current process for handling
whistleblower award claims but did not
provide specific comments on the
proposed rules.? One of the
whistleblower advocacy groups
incorporated by reference the comment
letter previously submitted by the other
group.®

II. Description of Final Rules

The Commission is adopting the
amendments to its part 165
whistleblower rules as set forth in the
Proposed Rules with certain changes
made in response to public comments.
The amendments and the public
comments relevant to each amendment
are discussed below.6

Eligibility Requirements for
Consideration of an Award

a. Proposed Rule

The Commission proposed targeted
changes to the rules relating to

3 See, respectively, the following: Letter dated
September 12, 2016, from Joseph N. Perlman; Letter
dated September 16, 2016, from Chris Barnard;
Letter dated September 27, 2016, from Matthew
Erpen; Letter dated September 29, 2016, from
Robert D.M. Garson, Garson, Segal, Steinmetz,
Fladgate LLP (GS2Law); Letter dated September 29,
2016, from Eric L. Young, Esq., and James J.
McEldrew, Esq., McEldrew Young (MY); Letter
dated September 28, 2016, from Jacklyn N. DeMar,
Acting Director of Legal Education, Taxpayers
Against Fraud (TAF); and Letter dated September
29, 2016, from Stephen M. Kohn, Executive
Director, and David K. Colapinto, General Counsel,
National Whistleblower Center (NWC).

4 See Joseph N. Perlman comment letter.

5 See NWC comment letter.

6 The public comments on the Proposed Rule are
available at https://comments.cftc.gov/
PublicComments/CommentList.aspx?id=1733.

consideration of an award. The
Commission proposed to revise Rule
165.5 to make clear that a claimant may
receive an award in a Covered Action,
in a Related Action, or both. Also in
Rule 165.5, the Commission proposed to
make clear that a claimant may be
eligible for an award by providing the
Commission original information
without being the original source of the
information, and the Commission
provided the public with notice that the
Commission has discretion to waive its
procedural rules based upon a showing
of extraordinary circumstances.

In addition, the Commission proposed
to revise the definition of “original
source” in Rule 165.2(1) to extend the
timeframe from 120 to 180 days that a
whistleblower has to file a Form TCR
pursuant to Rule 165.3 after previously
providing the same information to
Congress, any other federal or state
authority, a registered entity, a
registered futures association, a self-
regulatory organization, or to any of the
persons described in Rule 165.2(g)(4)
and (5).

b. Comments Received

The Commission received several
comments regarding the proposed
changes to the requirements for
consideration of an award.

Proposed Rule 165.5(b) removed
being the original source of information
received by the Commission from the
eligibility criteria for an award. The
Commission received one comment
which endorsed this approach.?

The Commission received two
comments regarding the Commission’s
proposal to amend Rule 165.5(c) to
allow the Commission to waive
procedural requirements in
extraordinary circumstances. Both
commenters supported the proposed
change to this rule.8 One commenter
noted that the proposed change to this
rule is consistent with the overall policy
goals of the whistleblower program and
that whistleblowers have varying levels
of sophistication and familiarity with
the procedural requirements.? Another
commenter noted that rigid application
of the procedural requirements would
undermine the spirit of Congress when
it created the whistleblower program
and that the proposed change would
further encourage whistleblowers to
provide information even when they
may not have followed all of the
technical rules to be eligible for an
award.10

7 See TAF comment letter.
8 See TAF and MY comment letters.
9 See TAF comment letter.
10 See MY comment letter.

Proposed Rule 165.2(1) extended the
deadline from 120 to 180 days that a
whistleblower has to make a submission
to the Commission and retain status as
the original source of information after
first submitting the information to
Congress, any other federal or state
authority, a registered entity, a
registered futures association, a self-
regulatory organization, or to any of the
persons described in paragraphs (g)(4)
and (5) of Rule 165.2 to be eligible for
an award. The Commission received
two comments supporting this proposed
change.!* One commenter stated that
many whistleblowers are often at or
beyond the 120-day period before
considering external reporting because
they wait for the outcome of the internal
investigation before reporting externally
and internal investigations often take
some time. This commenter also stated
that while 180 days is a substantial
improvement, an even longer time frame
would help ensure that well-intentioned
individuals receive full credit for their
information.12

The other commenter agreed that the
period of eligibility should be
lengthened to 180 days but urged the
Commission to state that the 180-day
period refers only to the whistleblower’s
“look back” eligibility to retain original
source status and that whistleblowers
will not lose that status or eligibility for
an award if they perfect their
submission to the Commission after 180
days elapse. This commenter also urged
the Commission to revise Rule
165.2(1)(2) to include individuals who
first provide information to foreign
governments or self-regulatory
authorities because of the global nature
of the commodities markets and the
increasing number of international
whistleblowers participating in the
Dodd-Frank whistleblower programs.
This commenter went on to state that
there is no persuasive policy reason for
excluding such persons from original
source status because some of the
Commission’s recent enforcement cases
were brought with the cooperation of
foreign authorities and the proposed
rules allow for whistleblower awards
based on Related Actions by certain
foreign authorities. Hence, this
commenter argued that if
whistleblowers may receive awards
based on Related Actions undertaken by
foreign authorities, those
whistleblowers should be entitled to
original source eligibility in instances
where they report to a foreign authority
prior to reporting to the Commission.13

11 See TAF and MY comment letters.
12 See MY comment letter.
13 See TAF comment letter.
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c. Final Rule

The Commission received no
comments regarding the proposed
revision in Rule 165.5(a)(3) that makes
clear that a claimant may receive an
award in a Covered Action, in a Related
Action, or both and, accordingly, is
adopting the amendment as proposed.

With respect to the proposed revision
to Rule 165.5(b), the Commission
believes that removing the requirement
that the whistleblower be the original
source of information received by the
Commission is consistent with Section
23(b)(1), and will prevent the potential
situation where a claimant reports
internally before providing information
to the Commission and the employer
self-reports the violation of the CEA,
thereby foreclosing the claimant’s
eligibility for an award because the
employer is the “original source” of the
information. The Commission is
adopting this amendment as proposed.

The Commission has also decided to
adopt as proposed Rule 165.5(c), which
clarifies that the Commission may waive
any procedural requirements upon a
showing of extraordinary circumstances.

After consideration of the comments
on Rule 165.2(1), the Commission has
decided to adopt the rule with one
change, a conforming change and a
minor correction. The Commission is
adding foreign futures authorities 4 to
the authorities and entities to which a
claimant may provide information prior
to filing a Form TCR and retain original
source status. This change is consistent
with the list of agencies and authorities
in Section 23(h)(2)(C) with which the
Commission can share information
received from a whistleblower if
necessary or appropriate to accomplish
the purposes of the Commodity
Exchange Act and protect customers.
The Commission understands that
individuals who are located outside the
United States might decide to approach
a local authority prior to providing
information to the Commission. As a
result, and in consideration of the global
nature of the futures and swaps markets
and the number of the Commission’s
recent enforcement actions that have
been undertaken with the cooperation of
foreign governments, the Commission
believes it is appropriate to expand the
list of entities in Rules 165.2(1)(1)(i) and

14 Section 1a(26) of the CEA defines foreign
futures authority as any foreign government, or any
department, agency, governmental body, or
regulatory organization empowered by a foreign
government to administer or enforce a law, rule, or
regulation as it relates to a futures or options matter,
or any department or agency of a political
subdivision of a foreign government empowered to
administer or enforce a law, rule, or regulation as
it relates to a futures or options matter.

165.2(1)(2). In addition, the Commission
is adding registered entity and
registered futures association to, and
removing futures association from the
list of authorities in Rule 165.2(i)(2);
and adding registered entity and
registered futures association to Rule
165.2(1)(1)(1) in order to conform those
rules to existing language in Rules
165.4(a)(2) and 165.11 and to Section
23(h)(2)(C)(i). The Commission is
correcting a typographical error in Rule
165.2(1)(2) by removing “of any”’ and
correcting an omission by inserting
“local” in the list of authorities in the
first sentence.

The Commission also clarifies that the
180-day timeframe in Rule 165.2(1)(2)
relates only to the date on which the
Commission will consider a
whistleblower’s original information to
have been received. Filing a Form TCR
more than 180 days after reporting
information to another authority does
not strip a whistleblower of original
source status or render a whistleblower
ineligible for an award. Also, the
Commission is amending Rule
165.2(1)(3) to extend the time from 120
to 180 days in order to conform that rule
to the extension of the timeframe in
Rule 165.2(1)(2).

Award Claims Review Under Rule 165.7

a. Proposed Rules

The Commission proposed several
changes to the award claims review
process under Rule 165.7 to better
define and specify each step in the
process. Those steps were spelled out in
proposed new paragraphs (f) through (1),
along with new provisions regarding
withdrawing award applications in
proposed paragraph (d) and disposition
of claims that do not relate to Notices
of Covered Actions (“NCAs”) or final
judgments in Related Actions in
proposed new paragraph (e). The
proposed amendments would establish
a review process similar to that
established under the SEC’s
whistleblower rules.15 Specifically, the
Commission proposed to discontinue
the Whistleblower Award
Determination Panel and replace it with
a review process handled by a Claims
Review Staff designated by the Director
of the Division of Enforcement in
consultation with the Executive
Director, with the Claims Review Staff
being assisted by the Whistleblower
Office staff within the Division of
Enforcement. The proposed rules also
would provide an additional means for
the submission of the required Form
WB-APP, Application for Award for

15 See 17 CFR 240.21F-10(d)-(h) (2014).

Original Information Provided Pursuant
to Section 23 of the Commodity
Exchange Act, in Rule 165.7(b)(1);
explain the deadline for filing Form
WB-APP under different timing
scenarios for final judgments in covered
judicial or administrative actions and
Related Actions in proposed Rule
165.7(b)(3); and make a conforming
change by renumbering prior paragraph
(e) in Rule 165.7 as paragraph (1).

Proposed Rule 165.7(d) would permit
a claimant to withdraw an award
application at any point in the review
process by submitting a written request
to the Whistleblower Office.

Proposed Rule 165.7(e) addressed the
Commission’s experience of receiving a
number of Form WB—APPs that appear
to be unrelated to NCAs or final
judgments in Related Actions as well as
Form WB-APPs that do not relate to a
previously filed Form TCR. In order to
reduce the administrative burden on the
Commission, the Commission proposed
that such facially ineligible claims
primarily be handled by the
Whistleblower Office. The
Whistleblower Office would notify the
claimant of the deficiencies in the Form
WB-APP and provide an opportunity
for the claimant to correct the
deficiencies or withdraw the claim
before the finalization of the denial of
the claim. If the claimant does not
correct the deficiencies or withdraw the
claim, the Whistleblower Office would
notify the Claims Review Staff of the
proposed denial, which would be called
a Proposed Final Disposition, and any
member of the Claims Review Staff
would have the opportunity to request
review of the proposed denial. If no
member of the Claims Review Staff
requests review, the Proposed Final
Disposition would become the final
order of the Commission. If a member of
the Claims Review Staff requests review,
the Claims Review Staff would review
the record for the denial and either
remand to the Whistleblower Office for
further action or issue a final order of
the Commission, which consists of the
proposed denial.

In Rule 165.7(f), the Commission
proposed that the Claims Review Staff
would evaluate all timely award
applications submitted on a Form WB-
APP in response to the NCA or a final
judgment in a Related Action. During
the review process, the Whistleblower
Office may require that claimants
provide additional information,
explanation, or assistance as set forth in
Rule 165.5(b)(3). For award claims on
Related Actions, as proposed in Rule
165.7(f), the Whistleblower Office may
request additional information from the
claimant to demonstrate that the
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claimant voluntarily provided the
governmental agency, regulatory
authority, or self-regulatory organization
the same original information that led to
the Commission’s successful
enforcement action and the successful
enforcement of the Related Action. The
Whistleblower Office may also seek
assistance and confirmation from the
other agency in making this
determination.

In Rule 165.7(g)(1), the Commission
proposed that following the initial
evaluation by the Claims Review Staff,
the Claims Review Staff would issue a
Preliminary Determination setting forth
a preliminary assessment as to whether
the claim should be granted or denied
and, if granted, setting forth the
proposed award percentage amount.
The Whistleblower Office would send a
copy of the Preliminary Determination
to the claimant. The proposed
amendments would allow a claimant
the opportunity to contest the
Preliminary Determination.

In Rule 165.7(g)(2), the Commission
proposed that the claimant could take
any of the following steps in response
to a Preliminary Determination:

e Within thirty (30) calendar days of
the date of the Preliminary
Determination, the claimant may
request that the Whistleblower Office
make available for the claimant’s review
the materials that formed the basis of
the Claim Review Staff’s Preliminary
Determination.

¢ Within sixty (60) calendar days of
the date of the Preliminary
Determination, or if a request to review
materials is made, then within sixty (60)
days of the Whistleblower Office
making those materials available for the
claimant’s review, a claimant may
submit a written response setting forth
the grounds for the claimant’s objection
to either the denial of an award or the
proposed amount of an award. The
claimant may also include
documentation or other evidentiary
support for the grounds advanced in any
response, and request a meeting with
the Whistleblower Office. However,
such meetings would not be required.
The Whistleblower Office may in its
sole discretion decline the request.

Proposed Rule 165.7(h) provides that
if a claimant fails to submit a timely
response under new Rule 165.7(g), then
a Preliminary Determination denying an
award becomes the Final Order of the
Commission and constitutes a failure to
exhaust the claimant’s administrative
remedies. Failure to exhaust
administrative remedies would prohibit
the claimant from pursuing judicial
review.

If the claimant fails to contest a
Preliminary Determination
recommending an award, the
Preliminary Determination would be
treated as a Proposed Final
Determination, which would make it
subject to Commission review under
proposed Rule 165.7(j).

Proposed Rule 165.7(i) describes the
procedure in cases where a claimant
submits a timely response under
proposed Rule 165.7(g). In such cases,
the Claims Review Staff would consider
the issues raised in the claimant’s
response, along with any supporting
documentation that the claimant
provided, and prepare a Proposed Final
Determination.

In Rule 165.7(j), the Commission
proposed that when there is a Proposed
Final Determination, the Whistleblower
Office would notify the Commission of
the Proposed Final Determination.
Within thirty (30) days of that
notification, any Commissioner may
request Commission review of the
Proposed Final Determination. If no
Commissioner makes such a request, the
Proposed Final Determination would
become the Commission’s Final Order.
If a Commissioner does request review,
the Commission would review the
record that the Claims Review Staff
relied upon in reaching its
determination. On the basis of its review
of that record, the Commission would
issue its Final Order, which the Office
of the Secretariat would then serve on
the claimant. In reaching their
decisions, the Commission and Claims
Review Staff would only consider
information in the record.

The Office of General Counsel would
review both preliminary and proposed
final determinations prior to issuance,
and no such determination may be
issued without the Office of General
Counsel’s determination of legal
sufficiency.

In Rule 165.15(a)(2), the Commission
proposed that the Enforcement Director,
in consultation with the Executive
Director, would designate a minimum of
three and a maximum of five staff from
the Division of Enforcement or other
Commission Offices or Divisions to
serve on the Claims Review Staff, either
on a case-by-case basis or for fixed
periods. At least one person from
outside the Division of Enforcement
would be included on the Claims
Review Staff at all times. The Claims
Review Staff would be composed only
of persons who have not had direct
involvement with the underlying
enforcement action. Due to the Office of
General Counsel’s role in the review
process, the Commission believes it is
appropriate to exclude staff from that

Office from serving as Claims Review
Staff.

b. Comments Received

The Commission received two
generally supportive comments
regarding the proposed additions and
changes to the award review process.16
One commenter stated that having
dedicated staff for award determinations
would be beneficial and urged the
Commission to publish NCAs for
Related Actions that the Commission
knows emanated from the information
provided by the whistleblower.1” The
other commenter reasoned that the
proposed changes in the process allow
whistleblowers to better understand the
reasons for a particular award or denial
and to make informed requests for
reconsideration, and that the proposed
changes offer greater transparency in the
awards process and will likely obviate
the need for some appeals.18

c. Final Rule

After consideration of the comments
received, the Commission has decided
to adopt Rule 165.7 as proposed. The
Commission anticipates that these
revisions will provide the public and
claimants with greater transparency in
the awards claim review process and
enhance the expeditious and fair
administration of the program. The
Commission declines a commenter’s
request that the Commission publish
NCAs for Related Actions. The
Commission believes that doing so
would be unworkable and burdensome
for the Commission. Publishing NCAs
on all criminal and civil actions that
may become Related Actions would
require staff to track, monitor, and
report on many actions that are not
Commission actions. Rule 165.7(b)(3)
clearly describes how and when actions
brought by other agencies become
Related Actions and when a claimant
must file a Form WB—APP with the
Commission to apply for an award in
connection with these actions. It is the
claimant’s responsibility to track the
outcome of a Related Action if the
claimant has an interest in pursuing an
award application based on that Related
Action.

In response to the comment on the
nature of the Claims Review staff, the
Commission notes that the Claims
Review Staff will be drawn from the
Commission’s Divisions and Offices,
other than the Office of General
Counsel. As detailed in Rule 165.7, the
role of Claims Review Staff is primarily

16 See GS2Law and TAF comment letters.
17 See GS2Law comment letter.
18 See TAF comment letter.
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to make preliminary decisions on the
merits of award applications including,
if applicable, award amounts.® Service
by a Commission employee on the
Claims Review Staff will be in addition
to the other duties of the employee in
their Division or Office. As is the case
at the SEC, the Claims Review Staff will
be assisted by staff from the
Whistleblower Office who will assemble
the factual record related to an award
claim, provide analysis of an award
claimant’s eligibility and, if applicable,
make a recommendation of a proposed
award amount.

Awards for Related Actions

a. Proposed Rules

For award claims on Related Actions,
the Commission proposed to amend
Rule 165.11 to permit claimants who are
eligible to receive an award in a covered
judicial or administrative action to also
receive an award based on the monetary
sanctions that are collected from a final
judgment in a Related Action. The
exception would be that the
Commission would not make an award
to a claimant for a Related Action if the
claimant has been granted an award by
the SEC for the same action under the
SEC’s whistleblower program. This
would prevent a claimant from “double
dipping” and receiving more than one
award for the same action. Similarly, if
the SEC has previously denied an award
to a claimant in a Related Action, the
claimant would be precluded from
relitigating any issues before the
Commission that the SEC resolved
against the claimant as part of the SEC’s
award denial. The limitations on
obtaining an award for both Covered
Actions and final judgments in Related
Actions are similar to those imposed by
the SEC in its whistleblower program.

A Related Action under Rule 165.2(m)
is based on the original information
voluntarily submitted by a
whistleblower to the Commission that
led to the successful enforcement of a
Commission action, and therefore, an
action may only become a Related
Action after there is a successful
Commission action. The Commission
accordingly proposed revisions to
clarify timing requirements for filing
whistleblower award claims regarding
Related Actions. The proposed revisions
were intended to clarify that, except in
the circumstances described in
proposed Rule 165.7(b)(3)(ii), award
claims for a Related Action shall be filed
within 90 days after an action meets the

19 The Commission will have an opportunity to
review preliminary denial decisions that are
contested by the claimant and all award
recommendations. See Rule 165.7(j).

definition of Related Action if the order
in the Related Action was issued prior
to the successful enforcement of a
Commission action. The proposed
revisions also clarify that award claims
for a Related Action and in response to
a Notice of Covered Action may be
submitted on the same Form WB-APP
in certain circumstances.

b. Comments Received

The Commission received one
comment regarding Proposed Rule
165.11. The commenter expressed some
confusion as to whether the information
provided by a whistleblower must be
presented to the Commission prior to
presenting the information to another
authority in order for a whistleblower to
be eligible for an award in a Related
Action.20 The commenter stated that the
Commission should clarify that
whistleblowers who first take their
information to another authority and
later provide their information to the
Commission are eligible for an award.

c. Final Rule

The Commission has decided to adopt
Rule 165.11 as proposed. The
Commission also takes this opportunity
to clarify that a whistleblower retains
eligibility under Rule 165.11, Rule
165.5, and Rule 165.2(1) for an award
based on information provided by the
whistleblower to another authority prior
to the time that the whistleblower
provided the information to the
Commission.

Contents of Record for Award
Determinations

a. Proposed Rules

The Commission proposed to amend
Rule 165.10(a) to identify additional
items that may be included in the
contents of record for award claims as
a result of the Commission’s proposal to
amend Rule 165.11 to permit claimants
who are eligible to receive an award in
a covered judicial or administrative
action to also receive an award based on
the monetary sanctions that are
collected from a final judgment in a
Related Action. For Related Actions,
any documents or materials, including
sworn declarations from third parties,
that are received or obtained by the
Whistleblower Office to assist the
Commission in resolving the claimant’s
award application, including
information relating to the claimant’s
eligibility, may be included in the
record. In addition, any information
provided to the Commission by the
entity bringing the Related Action that
has been authorized by the entity for

20 See TAF comment letter.

sharing with the claimant may be part
of the record. Neither of these types of
information may be relied upon by the
Commission or the Claims Review Staff
in making a decision on a whistleblower
award claim or included in the contents
of the record if the entity did not
authorize the Commission to share the
information with the claimant.

The Commission also proposed
revisions to Rules 165.10(b) and
165.13(b) to clarify that the record on
appeal shall not include any pre-
decisional or internal deliberative
process materials that are prepared to
assist the Commission or Claims Review
Staff in deciding a claim.

b. Comments Received

The Commission received one
comment regarding the record for award
determinations and appeals. This
commenter strongly urged the
Commission to further revise Proposed
Rules 165.10 and 165.13 to not
categorically exclude from the record
pre-decisional and internal deliberative
process materials prepared to assist the
Commission in award determinations,
and suggested that the Commission
would be denying whistleblowers a
meaningful right to appeal by defining
by rule what constitutes the record.2?

c. Final Rule

Following consideration of the
comments received, the Commission
has decided to adopt the revisions to
Rules 165.10(a) and (b) and 165.13(b) as
proposed. The Commission disagrees
with the comment that the Commission
defining by rule what constitutes the
record denies a claimant a meaningful
right to appeal award determinations.22
Under Rules 165.10 and 165.13, all
factual materials relied on by Claims
Review Staff or the Commission in
making an award determination will be
available to the claimant and reviewing
court. The Commission believes that
pre-decisional or internal deliberative
process materials that are prepared to
assist the Commission or Claims Review
Staff from the record are protected by
attorney-client privilege as well as
attorney work product under well

21 See TAF comment letter.

22 As an example, the commenter referred to
appeals of IRS whistleblower cases (Insinga v.
Commissioner, Tax Court Docket No. 9011-13W
(July 27, 2016) and Whistleblower One 10683-13W
et al. v. Commissioner, 145 T.C. No. 8 (September
16, 2015)) in which the whistleblower sought
factual information in the underlying enforcement
cases to determine whether the information the
whistleblower provided the IRS contributed to the
success of the enforcement action. The Commission
believes its practice is distinguishable in that all of
the facts that underlie the Commission’s decision
are included in the record under Rules 165.10 and
165.13.



24492

Federal Register/Vol. 82, No. 102/ Tuesday, May 30, 2017 /Rules and Regulations

settled law. Similarly, the exclusion of
any documents or materials provided by
a third-party that have not been
authorized for release by the third-party
does not deny the claimant due process
because these materials will not be
considered by the Commission or
Claims Review Staff in reaching a
decision on the award claim.

Authority To Administer the Program

a. Proposed Rule

The Commission proposed to directly
assign responsibilities for administering
the program by rule rather than by
delegation in Rule 165.15 in light of the
proposed changes to the claims review
process. Since 2013, the Whistleblower
Office has been located within the
Division of Enforcement. The
Commission believes that it is
appropriate to assign overall
responsibility for administering the
whistleblower program to the Director
of the Division of Enforcement. The
Commission notes that this approach is
consistent with the SEC’s practice.

The Commission also proposed to
directly assign responsibility to Claims
Review Staff for the issuance of
Preliminary Determinations and
Proposed Final Determinations, and
issuance of Proposed Final Dispositions
to the WBO. In this connection, the
Commission proposed, again consistent
with the SEC’s practice, that no member
of the Claims Review Staff can have had
any direct involvement in the
underlying enforcement case.

b. Comments Received

The Commission received no
comments regarding the proposed
changes to the authority to administer
the whistleblower program.

c. Final Rule

The Commission has decided to adopt
the revisions to the authority to
administer the program as proposed.

Whistleblower Identifying Information

a. Proposed Rule

Rule 165.4 implements the
confidentiality protections for
whistleblower identifying information
contained in Section 23(h)(2). In
proposed Rule 165.15(a)(3), the
Commission proposed to authorize the
Director of the Division of Enforcement
to act on its behalf to disclose
whistleblower identifying information
as permitted by Section 23(h)(2)(C) and
Rule 165.4(a)(2) and (3). The
Commission stated in the Proposal that
it expects the Director of Enforcement to
exercise this discretion to release such
sensitive information in a manner

consistent with, and when deemed
necessary or appropriate to accomplish,
the customer protection and law
enforcement goals of the whistleblower
program. The Commission said in the
Proposal that it believes that this
delegation of authority will increase
investor protection by facilitating
administration of the whistleblower
program as well as investigations and
actions by those agencies and
authorities that are eligible to receive
whistleblower identifying information
under Section 23(h)(2)(C) and Rule
165.4. Any agency or authority that
receives whistleblower identifying
information is bound by the same
confidentiality requirements as those
applicable to the Commission under
Section 23(h)(2)(A) and such sharing of
information does not change the
confidential nature of the information.
Certain information provided to other
agencies or authorities is also protected
from disclosure under Section 8 of the
CEA. The Commission also proposed to
revise a question in the Form TCR,
question E.8, seeking consent from
whistleblowers to share their
information with other authorities.

b. Comments Received

The Commission received one
comment opposing the proposed
changes to Rule 165.4 and Form TCR.
The commenter viewed the proposed
changes as a “loosening” of the
confidentiality of a whistleblower’s
identity. In addition, the commenter
suggested that: (1) A whistleblower
should be entitled to know the other
agencies with which identifying
information is shared; (2) the scope of
the proposal on sharing the
whistleblower’s identifying information
is too broad; and, (3) the Commission
does not have the ability to monitor or
enforce confidential treatment of the
whistleblower’s identifying information
once it has been shared with other
agencies. The commenter also suggested
that the whistleblower should be
consulted by the Commission prior to
any sharing of the whistleblower’s
identifying information with other
agencies and provided the opportunity
to prevent such sharing because the
whistleblower may have reported to the
Commission rather than to another
authority as the result of previous
encounters with personnel at other
agencies that left the whistleblower with
less trust or confidence in those
agencies. Finally, the commenter argued
that the sharing of information with self-
regulatory organizations is too broad
because the term “self-regulatory

organization” is not properly defined in
the rules.23

c. Final Rule

After consideration of the comment
received, the Commission is adopting
Rule 165.4(a)(2) as proposed, with a
minor change. Section 23(h)(2)(C)
provides the Commission with the
authority to share all information
provided by the whistleblower with the
authorities listed in that section without
the consent or consultation of the
whistleblower, subject to the limitation
that providing the whistleblower’s
identifying information is necessary or
appropriate to accomplish the purposes
of the CEA and protect customers.
Reassigning the authority to make the
decision to disclose whistleblower
identifying information in a manner
permitted by Section 23(h)(2)(C) from
the Director of the Whistleblower Office
to a more senior Commission official,
the Director of the Division of
Enforcement, is not a loosening of
whistleblower identity protections. The
Commission believes that this
delegation of authority will increase
investor protection by facilitating
administration of the whistleblower
program as well as investigations and
actions by those agencies and
authorities that are eligible to receive
whistleblower identifying information
under Section 23(h)(2)(C) and Rule
165.4. Section 23(h)(2)(C)(i), Rule
165.4(a)(2), and the Privacy Act Notice
on Form TCR identify for
whistleblowers the entities with which
whistleblower identifying information
may be shared. If a potential
whistleblower is not comfortable with
the possibility that confidential
information about them may be shared
with one or more of these entities, the
potential whistleblower can decide not
to file a Form TCR.

The Commission does not believe that
Commission monitoring of the treatment
of confidential whistleblower
information by a receiving authority is
necessary. As the commenter pointed
out, receiving authorities are bound by
the same confidentiality provisions as
the Commission. The Commission
makes sure that a receiving authority
understands these limitations when it
shares confidential whistleblower
information with them. Further, all of
the entities with which the Commission
may share confidential information are
experienced in handling and protecting
confidential information such as
whistleblower identifying information.

The Commission does not agree with
the commenter’s assertion that “self-

23 See GS2Law comment letter.
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regulatory organization” is not defined.
Section 23(h)(2)(C)(1)(III) limits the self-
regulatory organizations with which
confidential whistleblower information
can be shared to those self-regulatory
organizations that fit within the
definition in section 3(a) of the
Securities Exchange Act of 1934.2¢ This
is the meaning of “self-regulatory
organization” throughout Section 23 of
the CEA and the part 165 Rules. To
eliminate any confusion in this regard,
the Commission is making conforming
amendments throughout the Part 165
Rules to clarify that a self-regulatory
organization is a self-regulatory
organization as defined by section 3(a)
of the Securities Exchange Act of 1934.

Finally, in light of the comments, the
Commission also has determined to
remove Question E.8 on Form TCR. The
wording of this question was not
consistent with the authority granted to
the Commission to share whistleblower
identifying information in Section
23(h)(C)(i) and the language of Rule
165.4(a)(2). The Privacy Act Notice in
Form TCR puts potential whistleblowers
on notice that the information that they
provide to the Commission may be
shared with other authorities.

Retaliation Against Whistleblowers

a. Proposed Rule

In the Proposal, the Commission
proposed several substantial changes to
its anti-retaliation authority. The
Commission proposed revisions to Rule
165.19 and appendix A, and the
addition of new Rule 165.20. The
Commission proposed to amend Rule
165.19 to prohibit a person from taking
any action to impede an individual from
communicating directly with the
Commission’s staff about a possible
violation of the CEA, including by
enforcing, or threatening to enforce, a
confidentiality agreement or predispute
arbitration agreement with respect to
such communications. The Commission
also proposed to revise its 2011
interpretation that it lacked statutory
authority to bring an enforcement action
against an employer that retaliated
against a whistleblower. The
Commission proposed that Sections
6(c), 6(d), 6b, 6¢, and 23(i) of the CEA
allow the Commission to pursue such
violations of the Act through an
enforcement action. The Commission
proposed Rule 165.20 to make clear that
Section 23(h)(1)(A) of the CEA,
including the rules in part 165
promulgated thereunder, is enforceable
in an action or proceeding brought by
the Commission. Proposed Rule

2415 U.S.C. 78c(a).

165.20(c) provides that the anti-
retaliation protections apply
irrespective of whether a whistleblower
qualifies for an award. The Commission
also proposed changes to appendix A to
reflect the Commission’s ability to bring
enforcement actions to prosecute
violations of the anti-retaliation
prohibition of Section 23(h)(1)(A).

b. Comments Received

The Commission received several
comments regarding the proposed
revisions to the anti-retaliation
provisions. The Commission received
one comment letter that addressed the
proposed revisions to Rules 165.19(b),
165.20(b) and 165.20(c) 25 and another
comment letter focused on proposed
Rule 165.20(c).26

The comment on Rule 165.19(b)
supported the proposal and noted that
this change will more closely align the
Commission with the SEC with respect
to combating the chilling of
whistleblowing by employers who
require waivers of rewards in severance
packages for whistleblowing.

This commenter was similarly
supportive of the proposed expansion of
Commission enforcement authority to
address retaliation against
whistleblowers. This commenter noted
that more substantial penalties or a
government enforcement action would
be more apt to deter retaliation against
whistleblowers than only a private right
of action.

Both commenters asked the
Commission to clarify its position on
proposed Rule 165.20(c) with regard to
taking enforcement action against
employers that retaliate against
whistleblowers prior to the
whistleblower filing a Form TCR with
the Commission. One commenter
reiterated the point that many
whistleblowers await the outcome of
any internal investigation before
providing the Commission any
information.2” In the commenter’s view,
it would not be fair or in the public
interest to leave such a whistleblower
unprotected during this interim period
between reporting internally and filing
a Form TCR with the Commission. This
commenter further explained that the
Commission taking enforcement action
when companies or individuals retaliate
against whistleblowing activity prior to
the filing of a Form TCR will create
additional incentives for employees to
report internally before providing
information to the Commission.

25 See MY comment letter.
26 See MY and TAF comment letters.
27 See MY comment letter.

c. Final Rule

Having considered the fully
supportive comment on Rules 165.19(b)
and 165.20(b), the Commission is
adopting these rules as proposed. The
Commission is also re-organizing and
making minor changes to proposed
Appendix A to better reflect the fact that
either the Commission or a private
litigant can bring an action for a
violation of Section 23(h)(1)(A).

By adopting proposed Rule 165.20(b),
the Commission is confirming its
decision to revise its 2011 interpretation
that it lacks the statutory authority to
bring an enforcement case against an
employer that violates the anti-
retaliation prohibition in Section
23(h)(1). The 2011 interpretation failed
to fully consider the statutory context of
Section 23 and other CEA provisions.
The 2011 interpretation does not
comport with Section 23(h)(1)(A)’s
prohibition against retaliation; the
Commission’s broad rulemaking
authority under Section 23(i); and, the
Commission’s general authority to
prosecute violations of any CEA
provision (including Section
23(h)(1)(A)) as well as violations of the
Commission’s rules and orders under
CEA sections 6(c), 6(d), 6b and 6c.
Sections 6(c), 6(d), 6b and 6c¢ of the Act
empower the Commission to take
actions for the violation of “any”” CEA
provision or rule or regulation
thereunder. Although Section
23(h)(1)(B) provides a private right of
action, nothing in that sub-section
purports to limit the Commission’s
general enforcement authority or
suggests that the private right of action
is exclusive.

With regard to Rule 165.20(c), the
Commission has decided, after
considering the comments received, to
adopt it with some modification. The
Commission believes these revisions
will further encourage whistleblowers to
report internally28 as well as deter
retaliatory practices against
whistleblowers.

It would be inconsistent for the
Commission to encourage internal
reporting by whistleblowers and not
extend to them anti-retaliation

28 The part 165 Rules encourage whistleblowers
to report internally prior to reporting to the
Commission. Rule 165.2(1)(2), discussed above,
allows a whistleblower to retain original source
status after reporting internally. Additionally, Rule
165.9(b)(4) includes in the factors that may increase
the amount of an award whether and the extent to
which a whistleblower reported the possible
violations through internal whistleblower, legal, or
compliance procedures before or at the same time
as reporting those violations to the Commission,
and whether and the extent to which a
whistleblower assisted any internal investigation or
inquiry concerning the reported violations.
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protections to the extent the CEA
permits. To do so would place
whistleblowers who report internally in
a worse position than whistleblowers
who do not report internally prior to
reporting to the Commission, forcing
whistleblowers to choose between
reporting internally first in the hopes of
increasing any award or foregoing
reporting internally in order to preserve
anti-retaliation protections.

However, the anti-retaliation
protections in the CEA do not extend to
all whistleblowers who report
internally. Section 23(h) and Rule
165.20(a) provide that the whistleblower
in a private action or the Commission in
an enforcement action must be able to
show that retaliation occurred because
of any lawful act done by the
whistleblower in providing information
to the Commission in accordance with
the part 165 rules, or assisting in any
investigation or judicial or
administrative action of the Commission
based upon or related to such
information. The ability to make this
showing will depend on the facts and
circumstances of a particular case.
Actions that an employer took after a
whistleblower reported internally but
before providing information to the
Commission may be relevant to whether
retaliation that is prohibited under
Section 23(h)(1) occurred. For this
reason, the Commission is adding
language to Rule 165.20(b) to explicitly
recognize this possibility.

Payment of Awards

a. Comment Received

The Commission proposed no
revisions to Rule 165.14 on the payment
of awards. However, the Commission
received one comment regarding the
payment of awards.2? This commenter
noted that the current part 165 Rules do
not make available the payment of the
minimum amount of an award (10%)
until the whistleblower’s time to appeal
has expired, and suggested that the rules
be amended to provide for payment of
the minimum amount of an award at the
time the order of award is issued. This
commenter argued that once an award
has been ordered by the Commission,
the Commission has admitted that there
is an entitlement to an award and the
Commission is estopped from later
removing an award during the appeal
process. In addition, this commenter
stated that often the elapsed time
between the whistleblower’s original tip
and any award is measured in years, not
weeks or months, and that waiting on

29 See GS2Law comment letter.

the resolution of any appeals would
only lengthen that timeframe.

b. Final Rule

The Commission declines the request
to amend Rule 165.14 to permit
payment of any portion of an award
prior to the completion of the appeals
process for all whistleblower award
claims arising from a NCA or Related
Action.

Section 23(f)(2) provides that the
Commission’s determination to whom
to pay an award and the amount of any
award is appealable to the appropriate
U.S. Court of Appeals. In response to an
appeal from a whistleblower who
received no award from the Commission
or who disagreed with the amount of a
Commission award, a Court of Appeals
could set aside the Commission’s
decision to make an award to another
whistleblower under the same NCA or
Related Action if that award decision
does not meet the applicable standard of
review.30 This possibility makes it
prudent for the Commission to refrain
from paying any portion of an award
until the completion of the appeals
process for all whistleblower award
claims arising from an NCA or a Related
Action as provided in Rule 165.14(b)(2).
As aresult, the Commission is not
making any changes to Rule 165.14 in
response to the comment.

Office of Consumer Outreach
a. Amendment

The office formerly known as the
Office of Consumer Outreach has
changed its name to the Office of
Customer Education and Outreach. The
Commission is renaming the Office in
Rule 165.12. Because Rule 165.12 is a
rule of the Commission’s “organization,
procedure or practice”” the Commission
need not present this revision for notice
and comment.31

Conforming and Technical
Amendments

a. Proposed Amendments

To conform to the proposed changes
to Rules 165.7 and 165.15, the
Commission proposed to strike the
reference to “or its delegate” in Rule
165.11 in the undesignated material
before paragraph (a).

The Commission proposed to amend
Rule 165.2(i)(2) concerning the
definition of information that led to a
successful enforcement action because it
contains an erroneous cross-reference.
The reference is intended to be to

307 U.S.C. 26(f)(3) states that the court shall
review the determination made by the Commission
in accordance with section 706 of title 5.

31 See 5 U.S.C. 553.

165.2(1) regarding the definition of
original source. The rule currently refers
to paragraph (i) of this section.

The Commission proposed to make a
minor change to the wording of Rule
165.3 concerning the procedures for
submitting original information because
it contains an erroneous reference to a
two-step process. This change makes the
language conform to the process
previously adopted.32

The Commission proposed to amend
Rule 165.13(b) concerning appeals
because it contains an erroneous cross-
reference. The reference intended is to
Rule 165.10 regarding contents of the
record, rather than Rule 165.9 regarding
criteria for determining award amounts.

The Commission proposed to move
and include updated Form TCR and
Form WB-APP in a new appendix B to
part 165. The updated Form TCR and
Form WB-APP include revisions that
previously received information
collection requirement approval by the
Office of Management and Budget.33
The Commission also proposed
revisions to the submission instructions
portions of the forms to conform to the
proposed revisions in the part 165
Rules.

Finally, the Commission proposed to
make a minor change in the wording of
current § 165.7(e), in addition to
designating current paragraph (e) as new
paragraph (1).

b. Comments Received

The Commission received no
comments regarding the proposed
conforming and technical amendments.

c. Final Rules

The Commission has decided to adopt
the conforming and technical
amendments as proposed.

I11. Related Matters

A. Regulatory Flexibility Certification

The Regulatory Flexibility Act 34
requires that agencies consider whether
the rules they propose will have a
significant economic impact on a
substantial number of small entities
and, if so, provide a regulatory
flexibility analysis respecting the
impact.35 In the Commission’s
Proposing Release, the Chairman, on
behalf of the Commission, certified that

32 Whistleblower Incentives and Protection, 76 FR
at 53183 (Aug. 25, 2011) (explaining that the rule
was adopted with a more streamlined process and
one less form than the original proposal).

33 The Form TCR and Form WB-APP OMB
Control Number is 3038-0082. Both forms last
received OMB approval on April 8, 2015, with an
expiration date of April 30, 2018.

345 U.S.C. 601, et seq.

35 d.
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a regulatory flexibility analysis is not
required because the persons that would
be subject to the rules—individuals—are
not “small entities” for purposes of the
Regulatory Flexibility Act and the rules
therefore would not have a significant
economic impact on a substantial
number of small entities. The
Commission received no comments
regarding this conclusion.

B. Paperwork Reduction Act

The Paperwork Reduction Act (PRA),
44 U.S.C. 3501-3521, imposes certain
requirements on federal agencies
(including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the PRA. The
Commission believes that the
amendments will not impose new
recordkeeping or information collection
requirements that require approval by
the Office of Management and Budget
under the PRA.

C. Cost-Benefit Considerations

CEA Section 15(a) requires the
Commission to consider the costs and
benefits of its actions before
promulgating a regulation under the
CEA or issuing certain orders.3¢ Section
15(a) further specifies that the costs and
benefits shall be evaluated in light of the
following five factors: (1) Protection of
market participants and the public; (2)
efficiency, competitiveness, and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations. The
Commission considers the costs and
benefits resulting from its discretionary
determinations with respect to the
Section 15(a) factors. The Commission
may in its discretion give greater weight
to any one of the five enumerated areas
and could in its discretion determine
that, notwithstanding its costs, a
particular rule is necessary or
appropriate to protect the public interest
or to effectuate any of the provisions or
accomplish any of the purposes of the
CEA.

Since the basic framework of part 165
remains substantially unchanged, the
Commission believes that the costs and
benefits of the rule amendments and the
status quo baseline (the current rule), to
which the rules’ costs and benefits are
compared, are similar, but with certain
additional benefits attendant to these
amendments.37 The Rule 165.7
amendments will add transparency to

367 U.S.C. 19(a).

37 The Commission believes that there is not
likely to be any material difference between the
amendments and the status quo baseline in terms
of cost.

the Commission’s process of deciding
whistleblower award claims and will
harmonize the Commission’s rules with
those of the SEC. The amendments
clarify each step of the process that a
whistleblower must follow when
making an award claim. The
Commission believes that such
transparency and harmonization will
increase the benefits of the part 165
Rules relative to the benefits of the
current rules because potential
whistleblowers will have greater clarity
about the claims and awards process
and greater assurance that retaliation
will not be tolerated. The Commission
believes this clarity and protection will
encourage whistleblowers to step
forward. Thus, the rules should enhance
protection of market participants and
the public as well as market integrity
without materially adding to the costs
attendant to the current regime.

The Rule 165.4 and 165.15
amendments assign to the Director of
the Division of Enforcement the
authority to administer the
whistleblower program and release
whistleblower identifying information.
Since these amendments relate solely to
the Commission’s allocation of authority
among its staff, the Commission believes
that these changes will impose no
material costs on market participants or
the public. At the same time, the
Commission believes the protection of
market participants and the public will
be enhanced through a more effective
and efficient deployment of staff
resources.

The Rule 165.19 and 165.20
amendments clarify the anti-retaliation
protections available under the
Commission’s whistleblower program in
light of the Commission’s
reconsideration of its authority under
Section 23(h)(1) in conjunction with
Sections 6(c), 6(d), 6b, 6¢, and 23(i) of
the CEA. These changes remove any gap
in enforcement authority between the
Commission and the SEC with regard to
whistleblower protections against
retaliation. The Commission believes
that these changes will impose no
material costs on market participants or
the public. The rules do not impose any
new regulatory burden.38 To comply
with the rules, market participants must
refrain from engaging in conduct that is
already subject to private rights of
action, or including certain provisions
waiving rights and remedies or
requiring arbitration of disputes in
employment agreements. The

38 The Commission believes that the new rule
provision regarding Commission enforcement does
not significantly affect any reliance interests
because the provision relates to conduct that is
already prohibited by Section 23 of the CEA.

Commission further believes that the
rules will have a positive effect on
efficiency, competitiveness, and
financial integrity of the markets that
the Commission regulates through
improving detection and remediation of
potential violations of the CEA and
Commission regulations. For instance,
market participants may be further
deterred from engaging in violations of
the CEA and Commission rules because
the likelihood of being caught has
increased due to improvements to the
whistleblower program that encourage
more whistleblowers to provide
information to the Commission.

The Commission believes that price
discovery and sound risk management
practices will not be materially affected
by the amendments. Also, the
Commission has not identified any
other relevant public interest
considerations.

The Commission invited public
comment on its cost-benefit
considerations, including the Section
15(a) factors described above.
Commenters were invited to submit any
data or other information that they had
that quantified or qualified the costs and
benefits of the Proposal. None of the
commenters submitted any data or other
information that quantified or qualified
the costs and benefits of the proposed
rules, nor did they otherwise comment
on the cost-benefit considerations as
stated in the proposed rules.

Alternatives Suggested by Commenters

The Commission adopts several
alternatives and makes certain
clarifications as suggested by
commenters to the proposal:

o After consideration of the
comments on Rule 165.2(1), the
Commission adopts the rule with one
change and a correction. The
Commission is adding foreign futures
authorities to the authorities and
entities to which a claimant may
provide information prior to filing a
Form TCR and retain original source
status.

e The Commission clarifies that the
180-day timeframe in Rule 165.2(1)(2)
relates only to the date on which the
Commission will consider a
whistleblower’s original information to
have been received. Filing a Form TCR
more than 180 days after reporting
information to another authority does
not strip a whistleblower of original
source status or render a whistleblower
ineligible for an award.

e The Commission is adopting Rule
165.4(a)(2) as proposed, with a minor
change. Section 23(h)(2)(C)(i), Rule
165.4(a)(2), and the Privacy Act Notice
on Form TCR identify for
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whistleblowers the entities with which
whistleblower identifying information
may be shared.

e Section 23(h)(2)(C)(1)(III) limits the
self-regulatory organizations with which
confidential whistleblower information
can be shared to those self-regulatory
organizations that fit within the
definition in section 3(a) of the
Securities Exchange Act of 1934.39 The
Commission is making conforming
amendments throughout the part 165
Rules to clarify that a self-regulatory
organization is a self-regulatory
organization as defined by section 3(a)
of the Securities Exchange Act of 1934.

e The Commission has determined to
remove Question E.8 on Form TCR. The
wording of this question was not
consistent with the authority granted to
the Commission to share whistleblower
identifying information in Section
23(h)(C)(i) and the language of Rule
165.4(a)(2). The Privacy Act Notice in
Form TCR puts potential whistleblowers
on notice that the information that they
provide to the Commission may be
shared with other authorities.

e The Commission has decided to
adopt Rule 165.20(c) with some
modification. The anti-retaliation
protections in the CEA do not extend to
all whistleblowers who report
internally. Actions that an employer
took after a whistleblower reported
internally but before providing
information to the Commission may be
relevant to whether retaliation that is
prohibited under Section 23(h)(1)
occurred. For this reason, the
Commission is adding language to Rule
165.20(b) to explicitly recognize this
possibility.

The Commission also received
alternatives to the final rule from
commenters that it chooses not to adopt:

e The Commission does not elect to
extend the deadline beyond 180 days
under 165.2(1) to retain status as the
original source of information after first
submitting the information to Congress,
any federal or state authority, a
registered entity, a registered futures
association, a self-regulatory
organization, or to any persons
described in paragraphs (g)(4) and (5) of
Rule 165.2 to be eligible for an award.
The Commission believes that 180 days
provides ample time for a whistleblower
to provide information to the
Commission after submitting the
information to any of the
aforementioned entities or authorities.

e The Commission declines a
commenter’s request that the
Commission publish NCAs for Related
Actions. The Commission believes that

39 Infra, footnote 24.

doing so would be unworkable and
burdensome for the Commission.
Publishing NCAs on all criminal and
civil actions that may become related
actions would require staff to track,
monitor, and report on many actions
that are not Commission actions.

¢ The Commission has chosen not to
further revise Proposed Rules 165.10
and 165.13 to not categorically exclude
from the record pre-decisional and
internal deliberative process materials
prepared to assist the Commission in
award determinations. Under Rules
165.10 and 165.13, all factual materials
relied on by Claims Review Staff or the
Commission in making an award
determination will be available to the
claimant and reviewing court. The
Commission believes that pre-decisional
or internal deliberative process
materials that are prepared to assist the
Commission or Claims Review Staff are
protected by attorney-client privilege as
well as attorney work product under
well settled law. Similarly, the
exclusion of any documents or materials
provided by a third-party that have not
been authorized for release by the third-
party does not deny the claimant due
process because these materials will not
be considered by the Commission or
Claims Review Staff in reaching a
decision on the award claim.

¢ The Commission declines the
request to amend Rule 165.14 to permit
payment of any portion of an award
prior to the completion of the appeals
process for all whistleblower award
claims arising from a NCA or related
action. Section 23(f)(2) provides that the
Commission’s determination to whom
to pay an award and the amount of any
award is appealable to the appropriate
U.S. Court of Appeals. In response to an
appeal from a whistleblower who
received no award from the Commission
or who disagreed with the amount of a
Commission award, a Gourt of Appeals
could set aside the Commission’s
decision to make an award to another
whistleblower under the same NCA or
Related Action if that award decision
does not meet the applicable standard of
review.20 This possibility makes it
prudent for the Commission to refrain
from paying any portion of an award
until the completion of the appeals
process for all whistleblower award
claims arising from an NCA or a related
action as provided in Rule 165.14(b)(2).

e The Commission does not believe
that Commission monitoring of the
treatment of confidential whistleblower
information by a receiving authority is
necessary. Receiving authorities are
bound by the same confidentiality

40 Infra, footnote 30.

provisions as the Commission. The
Commission makes sure that a receiving
authority understands these limitations
when it shares confidential
whistleblower information with them.

D. Antitrust Considerations

Section 15(b) of the CEA requires the
Commission to consider the public
interests protected by the antitrust laws
and to take actions involving the least
anti-competitive means of achieving the
objectives of the CEA. The Commission
believes that the rules may have a
positive effect on competition through
improving detection, deterrence, and
remediation of potential violations of
the CEA and Commission regulations.

The Commission did not receive any
comments on any antitrust
considerations arising from the
proposed amendments.

E. Small Business Regulatory
Enforcement Fairness Act

Under the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA), Pub. L. 104-121 (March 29,
1996), as amended by Pub. L. 110-28
(May 25, 2007), the Commission solicits
data to determine whether a proposed
rule constitutes a “‘major” rule. Under
SBREFA, a rule is considered ‘“major”
where, if adopted, it results or is likely
to result in:

¢ An annual effect on the economy of
$100 million or more (either in the form
of an increase or a decrease);

e A major increase in costs or prices
for consumers or individual industries;
or

¢ Significant adverse effects on
competition, investment or innovation.

If a rule is “major,” its effectiveness
will generally be delayed for 60 days
pending Congressional review.

The Commission received no
comments or data on: The potential
annual effect on the economy; any
increase in costs or prices for consumers
or individual industries; and any
potential effect on competition,
investment or innovation and the
Chairman certifies that these
amendments do not constitute a “‘major
rule”.

List of Subjects in 17 CFR Part 165

Whistleblowing.

For the reasons set forth in the
preamble, the Commodity Futures
Trading Commission amends 17 CFR
part 165 as follows:

PART 165—WHISTLEBLOWER RULES

m 1. The authority citation for part 165
is revised to read as follows:

Authority: 7 U.S.C. 2, 5, 9, 12a(5), 13a,
13a—1, 13b, and 26.
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m 2.In § 165.2, revise paragraphs (i)(2)
and (3), (1)(1)(1), (1)(2), and (o) to read as

follows:

§165.2 Definitions.

* * * * *

(i L

(2) The whistleblower gave the
Commission original information about
conduct that was already under
examination or investigation by the
Commission, the Congress, any other
authority of the federal government, a
state Attorney General or securities
regulatory authority, any registered
entity, registered futures association, or
self-regulatory organization (as defined
in section 3(a) of the Securities
Exchange Act of 1934 (15 U.S.C. 78c(a)),
foreign futures authority, or the Public
Company Accounting Oversight Board
(except in cases where the
whistleblower was an original source of
this information as defined in paragraph
(1) of this section), and the
whistleblower’s submission
significantly contributed to the success
of the action.

(3) The whistleblower reported
original information through an entity’s
internal whistleblower, legal, or
compliance procedures for reporting
allegations of possible violations of law
before or at the same time the
whistleblower reported them to the
Commission; the entity later provided
the whistleblower’s information to the
Commission, or provided results of an
audit or investigation initiated in whole
or in part in response to information the
whistleblower reported to the entity;
and the information the entity provided
to the Commission satisfies either
paragraph (i)(1) or (2) of this section.
Under this paragraph (i)(3), the
whistleblower must also submit the
same information to the Commission in
accordance with the procedures set
forth in § 165.3 within 180 days of
providing it to the entity.

* * * * *
I .

(]i) * x %

(i) In order to be considered an
original source of information that the
Commission receives from Congress,
any other federal, state or local
authority, a foreign futures authority,
any registered entity, registered futures
association, or any self-regulatory
organization (as defined in section 3(a)
of the Securities Exchange Act of 1934
(15 U.S.C. 78c(a)), the whistleblower
must have voluntarily given such
authorities the information within the
meaning of this part. In determining
whether the whistleblower is the
original source of information, the
Commission may seek assistance and

confirmation from one of the other
entities or authorities described in this
paragraph (1)(1)(i).

* * * * *

(2) Information first provided to
another authority or person. If the
whistleblower provides information to
Congress, any other federal, state, or
local authority, a foreign futures
authority, a registered entity, a
registered futures association, a self-
regulatory organization (as defined in
section 3(a) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)), or to any
of the persons described in paragraphs
(g)(4) and (5) of this section, and the
whistleblower, within 180 days, makes
a submission to the Commission
pursuant to § 165.3, as the
whistleblower must do in order for the
whistleblower to be eligible to be
considered for an award, then, for
purposes of evaluating the
whistleblower’s claim to an award
under § 165.7, the Commission will
consider that the whistleblower
provided original information as of the
date of the whistleblower’s original
disclosure, report, or submission to one
of these other authorities or persons.
The whistleblower must establish the
whistleblower’s status as the original
source of such information, as well as
the effective date of any prior
disclosure, report, or submission, to the
Commission’s satisfaction. The
Commission may seek assistance and
confirmation from the other authority or
person in making this determination.

* * * * *

(o) Voluntary submission or
voluntarily submitted. (1) The phrase
““voluntary submission” or “voluntarily
submitted” within the context of
submission of original information to
the Commission under this part, shall
mean the provision of information made
prior to any request from the
Commission, Congress, any other
federal or state authority, the
Department of Justice, a registered
entity, a registered futures association,
or a self-regulatory organization (as
defined in section 3(a) of the Securities
Exchange Act of 1934 (15 U.S.C. 78c(a))
to the whistleblower or anyone
representing the whistleblower (such as
an attorney) about a matter to which the
information in the whistleblower’s
submission is relevant. If the
Commission or any of these other
authorities makes a request, inquiry, or
demand to the whistleblower or the
whistleblower’s representative first, the
whistleblower’s submission will not be
considered voluntary, and the
whistleblower will not be eligible for an
award, even if the whistleblower’s

response is not compelled by subpoena
or other applicable law. For purposes of
this paragraph (o), the whistleblower
will be considered to have received a
request, inquiry or demand if
documents or information from the
whistleblower is within the scope of a
request, inquiry, or demand that the
whistleblower’s employer receives,
unless, after receiving the documents or
information from the whistleblower, the
whistleblower’s employer fails to
provide the whistleblower’s documents
or information to the requesting
authority in a timely manner.

(2) In addition, the whistleblower’s
submission will not be considered
voluntary if the whistleblower is under
a pre-existing legal or contractual duty
to report the violations that are the
subject of the whistleblower’s original
information to the Commission,
Congress, any other federal or state
authority, the Department of Justice, a
registered entity, a registered futures
association, or a self-regulatory
organization (as defined in section 3(a)
of the Securities Exchange Act of 1934
(15 U.S.C. 78c(a)), or a duty that arises

out of a judicial or administrative order.
* * * * *

m 3. Amend § 165.3 as follows:
m a. Remove the introductory text; and
m b. Revise paragraphs (a) introductory
text and (a)(1).

The revisions read as follows:

§165.3 Procedures for submitting original
information.

(a) A whistleblower will need to
submit the whistleblower’s information
to the Commission. A whistleblower
may submit the whistleblower’s
information:

(1) By completing and submitting a
Form TCR online and submitting it
electronically through the Commission’s
Web site at http://www.cftc.gov, or the
Commission’s Whistleblower Program

Web site at www.whistleblower.gov; or
* * * * *

m 4.In § 165.4, revise paragraphs (a)
introductory text and (a)(1) and (2) to
read as follows:

§165.4 Confidentiality.

(a) In general. Section 23(h)(2) of the
Commodity Exchange Act requires that
the Commission not disclose
information that could reasonably be
expected to reveal the identity of a
whistleblower, except that the
Commission may disclose such
information in the following
circumstances, in accordance with the
Privacy Act of 1974 (5 U.S.C. 552a):

(1) When disclosure is required to a
defendant or respondent in connection
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with a public proceeding that the
Commission institutes or in another
public proceeding that is filed by an
authority to which the Commission
provides the information, as described
in paragraph (a)(2) of this section; or

(2) When the Commission determines
that it is necessary to accomplish the
purposes of the Commodity Exchange
Act and to protect customers, it may
provide whistleblower information,
without the loss of its status as
confidential whistleblower information
in the hands of the Commission, to: The
Department of Justice; an appropriate
department or agency of the Federal
Government, acting within the scope of
its jurisdiction; a registered entity,
registered futures association, or a self-
regulatory organization (as defined in
section 3(a) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)); a State
attorney general in connection with a
criminal investigation; any appropriate
State department or agency, acting
within the scope of its jurisdiction; or a
foreign futures authority; and, as set
forth in section 23(h)(2)(C) of the
Commodity Exchange Act, each such
entity is required to maintain the
information as confidential in
accordance with the requirements of
section 23(h)(2)(A) of the Commodity
Exchange Act.

* * * * *
m 5. Revise § 165.5 to read as follows:

§165.5 Requirements for consideration of
an award.

(a) Subject to the eligibility
requirements described in this part, the
Commission will pay an award to one
or more whistleblowers who:

(1) Provide a voluntary submission to
the Commission;

(2) That contains original information;
and

(3) That leads to the successful
resolution of a covered judicial or
administrative action or successful
enforcement of a Related Action or both;
and

(b) In order to be eligible, the
whistleblower must:

(1) Have voluntarily provided the
Commission original information in the
form and manner that the Commission
requires in § 165.3;

(2) Have submitted a claim in
response to a Notice of Covered Action
or a final judgment in a Related Action
or both;

(3) Provide the Commission, upon its
staff’s request, certain additional
information, including:

(i) Explanations and other assistance,
in the manner and form that staff may
request, in order that the staff may
evaluate the use of the information

submitted related to the whistleblower’s
application for an award;

(ii) All additional information in the
whistleblower’s possession that is
related to the subject matter of the
whistleblower’s submission related to
the whistleblower’s application for an
award; and

(iii) Testimony or other evidence
acceptable to the staff relating to the
whistleblower’s eligibility for an award;
and

(4) If requested by the Whistleblower
Office, enter into a confidentiality
agreement in a form acceptable to the
Whistleblower Office, including a
provision that a violation of the
confidentiality agreement may lead to
the whistleblower’s ineligibility to
receive an award.

(c) The Commission may, in its sole
discretion, waive any procedural
requirements based upon a showing of
extraordinary circumstances.

m 6.In § 165.6, revise paragraph (a)(1) to
read as follows:

§165.6 Whistleblowers ineligible for an
award.

(a] * * *

(1) To any whistleblower who is, or
was at the time the whistleblower
acquired the original information
submitted to the Commission, a
member, officer, or employee of: the
Commission; the Board of Governors of
the Federal Reserve System; the Office
of the Comptroller of the Currency; the
Board of Directors of the Federal
Deposit Insurance Corporation; the
Director of the Office of Thrift
Supervision; the National Credit Union
Administration Board; the Securities
and Exchange Commission; the
Department of Justice; a registered
entity; a registered futures association; a
self-regulatory organization (as defined
in section 3(a) of the Securities
Exchange Act of 1934 (15 U.S.C. 78c(a));
or a law enforcement organization;

* * * * *

m 7. Amend § 165.7 as follows:

m a. Revise the section heading;

m b. Revise paragraphs (b), (d), and (e);

and

m c. Add paragraphs (f) through (1).
The revisions and additions read as

follows:

§165.7 Procedures for award applications
in Commission actions and related actions,
and Commission award determinations.

(b)(1) To file a claim for a
whistleblower award, the whistleblower
must file Form WB-APP, Application
for Award for Original Information
Provided Pursuant to Section 23 of the
Commodity Exchange Act. The

whistleblower must sign this form as the
claimant and submit it to the
Commission by mail or fax to
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW., Washington, DC
20581, Fax (202) 418-5975, or by
completing and submitting the Form
WB-APP online and submitting it
electronically through the Commission’s
Web site at https://www.cftc.gov or the
Commission’s Whistleblower Program
Web site at https://
www.whistleblower.gov.

(2) The Form WB-APP, including any
attachments, must be received by the
Commission within 90 calendar days of
the date of the Notice of Covered Action
or 90 calendar days following the date
of a final judgment in a Related Action
(or if the final judgment in a Related
Action was issued prior to the action
meeting the definition of Related
Action, within 90 calendar days
following the date the action satisfied
the definition of Related Action, except
in the circumstances described in
paragraph (b)(3)(ii) of this section). One
Form WB—APP may be filed in response
to both a Notice of Covered Action and
final judgment in a Related Action if the
relevant time periods are applicable.

(3) If a covered judicial or
administrative action and Related
Action have different final judgment
dates or if there is no covered judicial
or administrative action connected to a
Related Action, a claimant, who wishes
to file a claim for an award in both a
covered judicial or administrative action
and a Related Action, or in a Related
Action that does not have a connected
covered judicial or administrative
action, must follow one of the following
procedures depending on that
claimant’s particular situation.

(i) If a final judgment imposing
monetary sanctions in a Related Action
has not been entered at the time the
claimant submits a claim for an award
in connection with a covered judicial or
administrative action, the claimant must
submit the claim for the Related Action
on Form WB-APP within ninety (90)
calendar days following the date of
issuance of a final judgment in the
Related Action.

(ii) If a final judgment in a Related
Action has been entered and a Notice of
Covered Action for a related covered
judicial or administrative action has not
been published, a claimant for an award
in both the covered judicial or
administrative action and Related
Action may submit the claims for both
the Related Action and the covered
judicial or administrative action within
ninety (90) days of the date of the Notice
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of Covered Action. The claims may be
submitted on the same Form WB-APP.

(iii) If there is a final judgment in a
Related Action that relates to a judicial
or administrative action brought by the
Commission under the Commodity
Exchange Act that is not a covered
judicial or administrative action, and
therefore there is no Notice of Covered
Action, a claimant for an award in
connection with the Related Action
must submit the claim in connection
with the Related Action on Form WB—
APP within ninety (90) calendar days
following either:

(A) The date of issuance of a final
judgment in the Related Action, if that
date is after the date of issuance of the
final judgment in the related
Commission judicial or administrative
action; or

(B) The date of issuance of the final
judgment in the related Commission
judicial or administrative action, i.e.,
the date the Related Action becomes a
Related Action, if the date of issuance
of the final judgment in the Related
Action precedes the final judgment in
the related Commission judicial or

administrative action.
* * * * *

(d) A claimant may withdraw a Form
WB-APP by submitting a written
request to the Whistleblower Office at
any time during the review process.

(e)(1) The Whistleblower Office may
issue a Proposed Final Disposition for
award applications that do not relate to
a Notice of Covered Action, a final
judgment in a Related Action, or a
previously filed Form TCR without
presentation of the award claim to the
staff designated by the Director of the
Division of Enforcement under
§165.15(a)(2) (‘“‘Claims Review Staff”’).
In such instances, the Whistleblower
Office will inform the award claimant in
writing that the claim does not relate to
a Notice of Covered Action, a final
judgment in a Related Action, or a
previously filed Form TCR and will be
rejected unless the claimant provides
additional information. The claimant
will have 30 days from the date of the
written notice to respond and to correct
the identified deficiencies. If the
claimant does not respond in 30 days or
if the response does not include
information showing that the WB—APP
relates to a Notice of Covered Action, a
final judgment in a Related Action, or a
previously filed Form TCR the
Whistleblower Office will issue a
Proposed Final Disposition. The
claimant’s failure to submit a timely
response to the written notice from the
Whistleblower Office will constitute a
failure to exhaust administrative

remedies, and the claimant will be
prohibited from pursuing an appeal
under § 165.13.

(2) The Whistleblower Office will
notify the Claims Review Staff of any
Proposed Final Disposition under this
paragraph (e). Within thirty (30)
calendar days thereafter, any member of
the Claims Review Staff may request
that the Proposed Final Disposition be
reviewed by the Claims Review Staff. If
no member of the Claims Review Staff
requests such a review within the 30-
day period, then the Proposed Final
Disposition will become the Final Order
of the Commission. In the event that a
member of the Claims Review Staff
requests a review, the Claims Review
Staff will review the record that the
Whistleblower Office relied upon in
making its determination and either
remand to the Whistleblower Office for
further action or issue a Final Order of
the Commission, which could consist of
the Proposed Final Disposition.

(f)(1) In connection with each
individual covered judicial or
administrative action or final judgment
in a Related Action, for which an award
application is submitted, once the time
for filing any appeals of the covered
judicial or administrative action or the
final judgment in the Related Action has
expired (or, where an appeal is filed of
the covered judicial or administrative
action, or the final judgment in a
Related Action, as applicable, and
concluded), the Claims Review Staff
designated under § 165.15(a)(2) will
evaluate all timely whistleblower award
claims submitted on Form WB—APP in
response to a Notice of Covered Action,
referenced in paragraph (a) of this
section, or final judgment in a Related
Action in accordance with the criteria
set forth in this part.

(2) The Whistleblower Office may
require that the claimant provide
additional information relating to the
claimant’s eligibility for an award or
satisfaction of any of the conditions for
an award, as set forth in § 165.5(b)(2).
The Whistleblower Office may also
request additional information from the
claimant in connection with the claim
for an award in a Related Action to
demonstrate that the claimant directly
(or through the Commission) voluntarily
provided the governmental agency,
regulatory authority or self-regulatory
organization the original information
that led to the Commission’s successful
covered action, and that the information
provided by the claimant led to the
successful enforcement of the Related
Action. The Whistleblower Office may
also, in its discretion, seek assistance
and confirmation from the other agency
in making this determination.

(g)(1) Following Claims Review Staff
evaluation, the Claims Review Staff will
issue a Preliminary Determination
setting forth a preliminary assessment as
to whether the claim should be granted
or denied and, if granted, setting forth
the proposed award percentage amount.
The Whistleblower Office will send a
copy of the Preliminary Determination
to the claimant.

(2) The claimant may contest the
Preliminary Determination made by the
Claims Review Staff by submitting a
written response to the Whistleblower
Office setting forth the grounds for the
claimant’s objection to either the denial
of an award or the proposed amount of
an award. The response must be in the
form and manner that the
Whistleblower Office shall require. The
claimant may also include
documentation or other evidentiary
support for the grounds advanced in the
claimant’s response. The claimant may
also request a meeting with the
Whistleblower Office within the
timeframes provided in this paragraph
(g), however such meetings are not
required, and the Whistleblower Office
may in its sole discretion deny the
request.

(i) Before determining whether to
contest a Preliminary Determination, the
claimant may, within thirty (30) days of
the date of the Preliminary
Determination, request that the
Whistleblower Office make available for
the claimant’s review the materials from
among those set forth in § 165.10 that
formed the basis of the Claims Review
Staff’s Preliminary Determination.

(ii) If the claimant decides to contest
the Preliminary Determination, the
claimant must submit the claimant’s
written response and supporting
materials setting forth the grounds for
the claimant’s objection to either the
denial of an award or the proposed
amount of an award within sixty (60)
calendar days of the date of the
Preliminary Determination, or if a
request to review materials used to
make a Preliminary Determination is
made pursuant to paragraph (g)(2)(i) of
this section, then within sixty (60)
calendar days of the Whistleblower
Office making those materials available
for the claimant’s review. The claimant
also may request a meeting with the
Whistleblower Office within those same
sixty (60) calendar days. However, such
meetings are not required and the
Whistleblower Office may in its sole
discretion decline the request.

(h) If the claimant fails to submit a
timely response pursuant to paragraph
(g) of this section, then the Preliminary
Determination will become the Final
Order of the Commission (except where
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the Preliminary Determination
recommended an award, in which case
the Preliminary Determination will be
deemed a Proposed Final Determination
for purposes of paragraph (j) of this
section). The claimant’s failure to
submit a timely response contesting a
Preliminary Determination will
constitute a failure to exhaust
administrative remedies, and the
claimant will be prohibited from
pursuing an appeal under § 165.13.

(i) If the claimant submits a timely
response under paragraph (g) of this
section, then the Claims Review Staff
will consider the issues and grounds
advanced in the claimant’s response,
along with any supporting
documentation the claimant provided,
and will make its Proposed Final
Determination.

(j) The Whistleblower Office will
notify the Commission of each Proposed
Final Determination. Within thirty (30)
calendar days thereafter, any
Commissioner may request that the
Proposed Final Determination be
reviewed by the Commission. If no
Commissioner requests such a review
within the 30-day period, then the
Proposed Final Determination will
become the Final Order of the
Commission. In the event a
Commissioner requests a review, the
Commission will review the record that
the staff relied upon in making its
determinations, including the claimant’s
submissions to the Whistleblower
Office, and issue its Final Order.

(k) A Preliminary Determination,
Proposed Final Disposition, or a
Proposed Final Determination may be
issued only after a review for legal
sufficiency by the Office of the General
Counsel.

(I) The Office of the Secretariat will
serve the claimant with the Final Order
of the Commission.

m 8.In § 165.9, revise the introductory
text to read as follows:

§165.9 Criteria for determining amount of
award.

The determination of the amount of
an award shall be in the discretion of
the Commission. This discretion shall
be exercised as prescribed by § 165.7.

* * * * *

m 9. Amend § 165.10 as follows:
m a. Revise the section heading;
m b. Remove the word “and” at the end
of paragraph (a)(6);
m c. Remove the period at the end of
paragraph (a)(7) and add a semicolon in
its place;
m d. Add paragraphs (a)(8) and (9); and
m e. Revise paragraph (b).

The revisions and additions read as
follows:

§165.10 Contents of record for award
determination.

(a] * * %

(8) With respect to an award claim
involving a Related Action, any
statements or other information that an
entity provides or identifies in
connection with an award
determination, provided the entity has
authorized the Commission to share the
information with the claimant. (Neither
the Commission nor the Claims Review
Staff may rely upon information that the
entity has not authorized the
Commission to share with the
applicant); and

(9) Any other documents or materials
including sworn declarations from
third-parties that are received or
obtained by the Whistleblower Office to
assist the Commission resolve the
applicant’s award application, including
information related to the claimant’s
eligibility. (Neither the Commission nor
the Claims Review Staff may rely upon
information that a third party has not
authorized the Commission to share
with the claimant).

(b) The rules in this part do not entitle
a claimant to obtain from the
Commission any materials (including
any pre-decisional or internal
deliberative process materials that are
prepared to assist the Commission or
Claims Review Staff in deciding the
claim) other than those listed in
paragraph (a) of this section. The
Whistleblower Office may make
redactions as necessary to comply with
any statutory restrictions, to protect the
Commission’s law enforcement and
regulatory functions, and to comply
with requests for confidential treatment
from other law enforcement and
regulatory authorities.

m 10. Revise § 165.11 to read as follows:

§165.11
actions.
(a) Provided that a whistleblower or

whistleblowers comply with the
requirements in §§ 165.3, 165.5 and
165.7, and pursuant to § 165.8, the
Commission may grant an award based
on the amount of monetary sanctions
collected in a “Related Action” or
“Related Actions”, where:

(1) A “Related Action” is a judicial or
administrative action that is brought by:

(i) The Department of Justice;

(ii) An appropriate department or
agency of the Federal Government,
acting within the scope of its
jurisdiction;

(iii) A registered entity, registered
futures association, or self-regulatory
organization (as defined in section 3(a)
of the Securities Exchange Act of 1934
(15 U.S.C. 78c(a));

Awards based upon related

(iv) A State criminal or appropriate
civil agency, acting within the scope of
its jurisdiction; or

(v) A foreign futures authority; and

(2) The “Related Action” is based on
the original information that the
whistleblower voluntarily submitted to
the Commission and led to a successful
resolution of the Commission judicial or
administrative action.

(b) The Commission will not make an
award to a claimant for a final judgment
in a Related Action if the claimant has
already been granted an award by the
Securities and Exchange Commission
(SEC) for that same action pursuant to
its whistleblower award program under
section 21F of the Securities Exchange
Act (15 U.S.C. 78a et seq.). If the SEC
has previously denied an award to the
claimant for a judgment in a Related
Action, the whistleblower will be
precluded from relitigating any issues
before the Commission that the SEC
resolved against the claimant as part of
the award denial.

m 11.In § 165.12, revise paragraph (c) to
read as follows:

§165.12 Payment of awards from the
Fund, financing of customer education
initiatives, and deposits and credits to the
Fund.

* * * * *

(c) Office of Customer Education and
Outreach. The Commission shall
undertake and maintain customer
education initiatives through its Office
of Customer Education and Outreach.
The initiatives shall be designed to help
customers protect themselves against
fraud or other violations of the
Commodity Exchange Act, or the rules
or regulations thereunder. The
Commission shall fund the initiatives
and may utilize funds deposited into the
Fund during any fiscal year in which
the beginning (October 1) balance of the
Fund is greater than $10,000,000. The
Commission shall budget, on an annual
basis, the amount used to finance
customer education initiatives, taking
into consideration the balance of the
Fund.

m 12. Revise § 165.13 to read as follows:

§165.13 Appeals.

(a) Any Final Order of the
Commission relating to a whistleblower
award determination, including
whether, to whom, or in what amount
to make whistleblower awards, may be
appealed to the appropriate court of
appeals of the United States not more
than 30 days after the Final Order of the
Commission is issued, provided that
administrative remedies have been
exhausted.
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(b) The record on appeal shall consist
of:

(1) The Contents of Record for Award
Determinations, as set forth in § 165.10.
The record on appeal shall not include
any pre-decisional or internal
deliberative process materials that are
prepared to assist the Commission or
the Claims Review Staff in deciding the
claim (including staff’s draft
Preliminary Determination or any
Proposed Final Determination or staff’s
draft final determination); and

(2) The Preliminary Determination
and the Final Order of the Commission,
as set forth in §165.7.

m 13. Revise § 165.15 to read as follows:

§165.15 Administering the whistleblower
program.

(a) Specific authorities—(1) Payments,
deposits, and credits. The Executive
Director is authorized to deposit into or
credit collected monetary sanctions to
the Fund, and to make payment of
awards therefrom, with the concurrence
of the General Counsel and the Director
of the Division of Enforcement, or of
their respective designees.

(2) Designation of claims review staff.
The Claims Review Staff referenced in
§ 165.7 shall be composed of no fewer
than three and no more than five staff
members from any of the Commission’s
Offices or Divisions (except the Office of
General Counsel) who have not had
direct involvement in the underlying
enforcement action, as designated by the
Director of the Division of Enforcement
in consultation with the Executive
Director. The Claims Review Staff will
always include at least one staff member
who does not work in the Division of
Enforcement.

(3) Disclosure of whistleblower
identifying information. The Director of
the Division of Enforcement is
authorized on behalf of the Commission
to exercise its discretion to disclose
whistleblower identifying information
under § 165.4(a).

(b) General authority to administer
the program. The Director of the
Division of Enforcement shall have
general authority to administer the
whistleblower program except as
otherwise provided under this part.

m 14. Revise § 165.19 to read as follows:

§165.19 Nonenforceability of certain
provisions waiving rights and remedies or
requiring arbitration of disputes.

(a) Non-waiver. The rights and
remedies provided for in this part may
not be waived by any agreement, policy,
form, or condition of employment,
including by a predispute arbitration
agreement. No predispute arbitration
agreement shall be valid or enforceable

if the agreement requires arbitration of
a dispute arising under this part.

(b) Protected communications. No
person may take any action to impede
an individual from communicating
directly with the Commission’s staff
about a possible violation of the
Commodity Exchange Act, including by
enforcing, or threatening to enforce, a
confidentiality agreement or predispute
arbitration agreement with respect to
such communications.

m 15. Add § 165.20 to read as follows:

§165.20 Whistleblower anti-retaliation
protections.

(a) In general. No employer may
discharge, demote, suspend, directly or
indirectly threaten or harass, or in any
other manner discriminate against, a
whistleblower in the terms and
conditions of employment because of
any lawful act done by the
whistleblower—

(1) In providing information to the
Commission in accordance with this
part; or

(2) In assisting in any investigation or
judicial or administrative action of the
Commission based upon or related to
such information.

(b) Anti-retaliation enforcement.
Section 23(h)(1)(A) of the Commodity
Exchange Act (7 U.S.C. 26(h)(1)),
including the rules in this part
promulgated thereunder, shall be
enforceable in an action or proceeding
brought by the Commission including
where retaliation is in response to a
whistleblower providing information to
the Commission after reporting the
information through internal
whistleblower, legal or compliance
procedures.

(c) Protections apply regardless of
non-qualification. The anti-retaliation
protections apply whether or not the
whistleblower satisfies the
requirements, procedures, and
conditions to qualify for an award.

m 16. Revise appendix A to part 165 to
read as follows:

Appendix A to Part 165—Guidance
With Respect to the Protection of
Whistleblowers Against Retaliation

(a) In general. Section 23(h)(1) of
Commodity Exchange Act prohibits
employers from engaging in retaliation
against whistleblowers. A violation of
this provision could be addressed by a
Commission enforcement action, or a
lawsuit by an individual. Section
23(h)(1)(B) provides for a federal cause
of action brought by the whistleblower
against the employer, which must be
filed in the appropriate district court of
the United States within two (2) years
of the employer’s retaliatory act, and

potential relief for prevailing
whistleblowers, including
reinstatement, back pay, and
compensation for other expenses,
including reasonable attorney’s fees.

(b) Enforcement—(1) Private cause of
action. (i) An individual who alleges
discharge, demotion, suspension, direct
or indirect threats or harassment, or any
other manner of discrimination in
violation of section 23(h)(1)(A) of the
Commodity Exchange Act may bring an
action under section 23(h)(1)(B) of the
Commodity Exchange Act in the
appropriate district court of the United
States for the relief provided in section
23(h)(1)(C) of the Commodity Exchange
Act, unless the individual who is
alleging discharge or other
discrimination in violation of section
23(h)(1)(A) of the Commodity Exchange
Act is an employee of the Federal
Government, in which case the
individual shall only bring an action
under section 1221 of title 5, United
States Code.

(ii) Subpoenas. A subpoena requiring
the attendance of a witness at a trial or
hearing conducted under section
23(h)(1)(B)(ii) of the Commodity
Exchange Act may be served at any
place in the United States.

(iii) Statute of limitations. A private
cause of action under section 23(h)(1)(B)
of the Commodity Exchange Act may
not be brought more than 2 years after
the date on which the violation reported
in section 23(h)(1)(A) of the Commodity
Exchange Act is committed.

(iv) Relief. Relief for an individual
prevailing in an action brought under
section 23(h)(1)(B) of the Commodity
Exchange Act shall include—

(A) Reinstatement with the same
seniority status that the individual
would have had, but for the
discrimination;

(B) The amount of back pay otherwise
owed to the individual, with interest;
and

(C) Compensation for any special
damages sustained as a result of the
discharge or discrimination, including
litigation costs, expert witness fees, and
reasonable attorney’s fees.

(2) Commission authority to bring
action. The Commission may bring an
enforcement action against an employer
that retaliates against a whistleblower
by discharge, demotion, suspension,
direct or indirect threats or harassment,
or any other manner of discrimination.

m 17. Add appendix B to part 165 to
read as follows:

Appendix B to Part 165—Form TCR
and Form WP-APP
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UNITED STATES
COMMODITY FUTURES TRADING COMMISSION
Washington, DC 20581

FORM TCR
TIP, COMPLAINT OR REFERRAL

See attached Submission Procedures and Completion Instructions Below.

1. Last Name 2. First Name - 3. ML
]
!
4. Street Address 5. Apartment/Unit #
6. City 7. State/Province 8. Z1P/Postal Code | 9. Country
10. Telephone 11. Alt. Phone 12. E-mail Address : 13. Preferred Method of
Communication

14. Occupation 7

1. Last Name ' k L2 First Name z 3. ML
| %
§ , |
4. Street Address 5. Apartment/Unit #
6. City 7. State/Province . 8. Z1P/Postal Code : 9. Country
10. Telephone 11. Alt. Phone 12. E-mail Address | 13. Preferred Method of
Communication

14. Occupation

Please be advised that pursuant to 5 CFR 1320.5(b)(2)(i), you are not required to respond to this collection of information
unless it displays a currently valid OMB control number.



YOUR A
AR B
1. Attorney’s Name

2. Firm Name

?— Street Address

4. City

5. State/Province

6. ZIP/Postal Code

7. Country

8. Telephone

9. Fax

10. E-mail Address
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i

1. Type: Individual ﬁ Entity

2. Ifan individual, specify profession. If an entity, specify type.

i
H
g
H
H
5

3. Name

4. Street Address ' 5. Apartment/Unit #
6. City 7. State/Province "8, ZIP/Postal Code | 9. Country
10. Telephone 11. E-mail Address 12. Internet Address

13. If you are complaining about a firm or individual that has custody or control of your inveétrhents, have you had difficulty
contacting that entity or individual? [] Yes [] No [] Unknown

14. Are you, or were you, associated with the individual or firm when the alleged conduct occurred? [] Yes [] No [] Unknown

If yes, describe how you are, or were, associated with the individual or firm you are complaining about.

15. What was the initial form of contact between you and the person against whom you are filing this complaint?
[] Telephone [] TV Advertisement [] Radio Advertisement [] Internet Advertisement [] E-Mail
[1U.S. Postal Service [] Event (seminar, free lunch, ext.) [] Other

If other, please describe:
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i At o s

fession. If an entity, speci

i R A T st s R

1. Type: [}g Ind1v1dua1r i:iEntlty . 2. Ifan individual, specify pro

e = e

fy type.

3. Name

4. Street Address 5. Apartment/Unit #
6. City 7. State/Province 8. ZIP/Postal Code = 9. Country

10. Telephone 7 11. E-mail Address 12. Internet Address

13. If you are complaining about a firm or individual that has éustody or control of your investments, have you had difficulty
contacting that entity or individual? [] Yes [] No [] Unknown

14. Are you, or were you, associated with the individual or firm when the alleged conduct occurred? [] Yes [] No [] Unknown

If yes, describe how you are, or were, associated with the individual or firm you are complaining about.

15. What was the initial form of contact between you and the perS(;n against whom you are filing this complaint?
[] Telephone [] TV Advertisement [] Radio Advertisement [] Internet Advertisement [] E-Mail
[]1 U.S. Postal Service [] Event (seminar, free lunch, ext.) [] Other

If other, please describe:
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1. Occurrence Date (mm/dd//yyyy): : 2. Is the conduct on-going?

:
i
. [1 Yes [] No [] Don’t Know
%

3. Please select the option(s) that best describes your complaint;
[] Fraudulent representations that persuaded you to trade futures, options, swaps, forex, retail commodity, or leveraged transactions

[] Some type of cheating or fraud that occurred after you had deposited funds to trade futures, options, swaps, forex, retail
commodity, or leveraged transactions (for example, if someone used the funds you deposited to pay off someone else or you have
asked for the return of your funds and have been refused).

[] Someone or some firm that should be registered under the Commodity Exchange Act, but is not.
[] Disruptive or manipulative trading activity in the futures, options or swaps markets.
[1 The trading of futures options, or swaps based upon confidential information by someone not allowed to use such information.

[1 If your complaint does not fit into any of the above-described categories please describe below.

4. Select the type of product/instrmnent:
[1 A futures contract, including a single stock futures contract, a narrow based or broad based security future contract.
[1 An option on a futures contract, an option on a commodity, BUT NOT an option on a security or a basket of securities.

[1 A swap, including a mixed swap BUT NOT a swap based on a single security or based on a narrow (i.e., nine or less) index of
securities.

[1 A cash (or physical) contract traded in interstate commerce.

[1 A foreign currency transaction.
- Ifa foreign currency transaction:

o Areyou an individual that trades or invests more than $10,000,000 on a discretionary basis?
[1 Yes [] No

o Are you an individual that trades or invests more than $5,000,000 and enters into the foreign currency agreement
to manage the risk associated with some other asset or liability?
[1 Yes [] No
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[1 A commodity transaction entered into or offered on a leveréged or niargined basis, or financed by the 6ffer0r, the counterparty, or
someone acting in concert with the offeror or counterparty.
- Ifyes:

o Are you an individual that trades or invests more than $10,000,000 on a discretionary basis?
[1 Yes [] No

o Areyou an individual that trades or invests more than $5,000,000 and enters into the foreign currency agreement
to manage the risk associated with some other asset or liability?
[1 Yes [] No
[] Other

If other, please describe:

5. If applicable, what is the name of product/investment?

6. Have you suffered a monetary loss? [] Yes [] No

If yes, describe how much.

7. Has the individual or firm who engaged in the conduct ‘acknowledged their fault? [] Yes [] No

8. Have you or anyone else taken any action against the firm or person who engaged in the alleged conduct? [] Yes [] No
If yes, select the appropriate category:

[] Prior complaint to the CFTC.

[1 Complaint to another regulator.

[1 A state or federal criminal law enforcement entity.

[1 A legal action filed against the person or firm in a court of law.

[1 Additional comments based on above selection (e.g., Who, When, Contact, To whom made, Case Number, Court).
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9. State in detail all facts pertinent to the alleged violation. E;ﬁplain why you believe the facts described constitute a violation of
the Commodity Exchange Act. If necessary, please use additional sheets.

10. Describe all supporting materials in your possession and the availability and location of any additional supporting materials not
in your possession. If necessary, please use additional sheets.
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T

I e S i
on that supports your allegations. If any information was obtained

e
1. Describe how and from whom you obtained the informati
from an attorney or in a communication where an attorney was present, identify such information with as much particularity as

possible. In addition, if any information was obtained from a public source, identify the source with as much particularity as

possible. Use additional sheets, if necessary.

2. Identify with particularity any documents or other information in your submission that you believe could reasonably be expected
to reveal your identity and explain the basis for your belief that your identity would be revealed if the documents or information

were disclosed to a third party.

3. Have you or your attorney had any prior communication(s) with the CFTC concerning this matter? [] Yes [] No

If “Yes,” please identify the CFTC staff member(s) with whom you or your attorney communicated:

4. Have you or your attorney provided the information to any other agency or organization, or has any other agency or organization

requested the information or related information from you? [] Yes [] No

If “Yes,” please provide details. Use additional sheets, if necessary.

If “Yes,” please provide the name and contact information of the point of contact at the other agency or organization, if known

5. Does this complaint relate to an entity of which you are or were an officer, director, counsel, employee, consultant or contractor?

[1 Yes [] No
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If “Yes,” have you reported this violation to your supervisor, ébmplianée office, whistleblower hotline, ovmbudsman, or any other
available mechanism at the entity for reporting violations? [] Yes [] No

If “Yes,” please provide details including the date you took the action(s). Use additional sheets, if necessary.

6. Have you taken any other action regarding your complaint? [] Yes [] No

If “Yes,” please provide details. Use additional sheets, if necessary.

7. Provide any additional information that you think may be relevant.




Federal Register/Vol. 82, No. 102/ Tuesday, May 30, 2017 /Rules and Regulations 24511

e

1. Are you currently, or were you at the time that you acquired the original information that you are submitting to the CFTC, a
member, officer or employee of: the CFTC; the Board of Governors of the Federal Reserve System; the Office of the
Comptroller of the Currency; the Board of Directors of the Federal Deposit Insurance Corporation; the Director of the Office of
Thrift Supervision; the National Credit Union Administration Board; the Securities and Exchange Commission; the Department
of Justice; a registered entity; a registered futures association; a self-regulatory organization (as defined in 3(a) of the Securities
Exchange Act of 1934 (15 U.S.C. 78c(a)); a law enforcement organization; or a foreign regulatory authority or law enforcement
organization?

_[] Yes [] No

2. Are you providing this information pursuant to a cooperation agreement with the CFTC or another agency or organization?

[] Yes [] No

3. Before you provided this information, did you (or anyone representing you) receive any request, inquiry or demand that
relates to the subject matter of this submission (i) from the CFTC, (ii) in connection with an investigation, inspection or
examination by any registered entity, registered futures association or self-regulatory organization (as defined in 3(a) of the
Securities Exchange Act of 1934 (15 U.S.C. 78c(a)); or (iii) in connection with an investigation by the Congress, or any other
federal or state authority?

[1 Yes [] No

4. Are you currently a subject or target of a criminal investigation, or have you been convicted of a criminal violation, in
connection with the information that you are submitting to the CFTC?

[1 Yes [] No

5. Did you acquire the information being provided to the CFTC from any person described in Questions 1 through 4 above?

[1 Yes [] No

6. If you answered “Yes” to any of Questions 1 through 5 above, please provide details. Use additional sheets, if necessary.
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e

The solicitation of this information is authorized under the Commodity Exchange Act, 7 U.S.C. 1 et seq. This form may be used by
anyone wishing to provide the CFTC with information concerning a violation of the Commodity Exchange Act or the CFTC’s
regulations. This form and related information will be processed in the United States of America, the location of the CFTC. If an
individual is submitting this information for the CFTC’s whistleblower award program pursuant to Section 23 of the Commodity
Exchange Act, the information provided will be used to enable the CFTC to determine the individual’s eligibility for payment of an
award. This information will be used to investigate and prosecute violations of the Commodity Exchange Act and the CFTC’s
regulations. The CFTC may disclose this information when required to be disclosed to a defendant or respondent in connection with
a public proceeding instituted by the Commission. In addition, if the Commission determines such disclosure is necessary or
appropriate to accomplish the purposes of the CEA and to protect customers, the Commission may provide such information to the
Department of Justice; an appropriate department or agency of the Federal Government; a state attorney general; any appropriate
department or agency of a state; a registered entity, registered futures association, or self-regulatory organization (as defined in
Section 3(a) of the Securities Exchange Act of 1934 (15 U.S.C. 78c(a)); or a foreign futures authority. Those entities are subject to
the same confidentiality requirements as the Commission. The Commission also may disclose such information in accordance with
Privacy Act of 1974 System of Records Notices CFTC-49, “Whistleblower Records” (exempted), CFTC-10, “Investigatory
Records” (exempted), and CFTC-16, “Enforcement Case Files,” (available on the CFTC Privacy Program web page,
www.cftc.gov/Transparency/PrivacyOffice) exercised in accordance with the confidentiality provisions in the CEA and 17 CFR
165.4. Furnishing information on or through this form is voluntary. However, if an individual is providing information for the
whistleblower award program, not providing required information may result in the individual not being eligible for award
consideration. Also, you may choose to submit this form anonymously, but in order to receive a whistleblower award, you would
need to be identified to select CFTC staff for a final eligibility determination, and in unusual circumstances, you may need to be
identified publicly for trial. [See instructions for further information.] By signing this Declaration, I am agreeing to the collection,
processing, use, and disclosure of my personally identifiable information as stated herein.

I declare under penalty of perjury under the laws of the United States that the information contained herein is true, correct and
complete to the best of my knowledge, information and belief. I fully understand that [ may be subject to prosecution and ineligible
for a whistleblower award if, in my submission of information, my other dealings with the Commodity Futures Trading
Commission, or my dealings with another authority in connection with a related action, I knowingly and willfully make any false,
fictitious or fraudulent statements or representations, or use any false writing or document knowing that the writing or document
contains any false, fictitious or fraudulent statement or entry.

Print Name

Signature ' Date
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- H. COUNSEL CERTIFICATION

I certify that I have reviewed this form for completeness and accuracy and that the information contained herein is true, correct and
complete to the best of my knowledge, information and belief.

[ further certify that I have verified the identity of the whistleblower on whose behalf this form is being submitted by viewing the
whistleblower’s valid, unexpired government issued identification (e.g., driver’s license, passport) and will retain an original,
signed copy of this form, with Section G signed by the whistleblower, in my records. I further certify that I have obtained the
whistleblower’s non-waivable consent to provide the Commodity Futures Trading Commission with his or her original signed

Form TCR upon request in the event that the Commodity Futures Trading Commission requests it due to concerns that the
whistleblower may have knowingly and willfully made false, fictitious or fraudulent statements or representations, or used any false
writing or document knowing that the writing or document contains any false, fictitious or fraudulent statement or entry; and that I
consent to be legally obligated to do so within seven (7) calendar days of receiving such a request from the Commodity Futures

Trading Commission.

Print Name of Attorney and Law Firm, if Applicable

Signature

Submission Procedures

Questions concerning this form may
be directed to Commodity Futures
Trading Commission, Whistleblower
Office, Three Lafayette Centre, 1155 21st
Street NW., Washington, DC 20581.

e If you are submitting information
for the CFTC’s whistleblower award
program, you must submit your
information using this Form TCR.

¢ You may submit this form
electronically, through the Web portal
found on the CFTC’s Web site at http://
www.whistleblower.gov. You may also
print this form and submit it by mail to
Commodity Futures Trading
Commission, Whistleblower Office,
Three Lafayette Centre, 1155 21st Street,
NW., Washington, DC 20581, or by
facsimile to (202) 418-5975.

¢ You have the right to submit
information anonymously. If you do not
submit anonymously, please note that
the CFTC is required by law to maintain
the confidentiality of any information
which could reasonably identify you,
and will only reveal such information in
limited and specifically-defined
circumstances. See 7 U.S.C. 26(h)(2); 17
CFR 165.4. However, in order to receive
a whistleblower award, you will need to
be identified to select CFTC staff for a
final eligibility determination, and in
unusual circumstances, you may need
to be identified publicly for trial. You
should therefore provide some means
for the CFTC’s staff to contact you, such
as a telephone number or an email
address.

Instructions for Completing Form TCR

General

All references to “you” and ‘““your”
are intended to mean the complainant.

Date

Section A: Tell Us About Yourself

Questions 1-14: Please provide the
following information about yourself:
O last name, first name and middle

initial;

O complete address, including city,
state and zip code;

O telephone number and, if available,
an alternate number where you can
be reached;

O your email address (to facilitate
communications, we strongly
encourage you to provide an email
address, especially if you are filing
anonymously);

O your preferred method of
communication; and

O your occupation.

Section B: Your Attorney’s Information

Complete this section only if you are
represented by an attorney in this
matter.

Questions 1-10: Provide the following
information about your attorney:

O attorney’s name;

O firm name;

O complete address, including city,
state and zip code;

O telephone number and fax number;
and

O email address.

Section C: Tell Us Who You Are
Complaining About

Question 1-2: Choose one of the
following that best describes the
individual’s profession or the type of
entity to which your complaint relates:

For Individuals: accountant, analyst,
associated person, attorney, auditor,
broker, commodity trading advisor,
commodity pool operator, compliance
officer, employee, executing broker,

executive officer or director, financial

planner, floor broker, floor trader,

trader, unknown or other (specify).

For Entities: bank, commodity pool,
commodity pool operator, commodity
trading advisor, futures commission
merchant, hedge fund, introducing
broker, major swap participant, retail
foreign exchange dealer, swap dealer,
unknown or other (specify).

Questions 3—12: For each individual
and/or entity, provide the following
information, if known:

O full name;

O complete address, including city,

state and zip code;

O telephone number;

O email address; and

O internet address, if applicable.
Questions 13: If the firm or individual

you are complaining about has custody

or control of your investment, identify
whether you have had difficulty
contacting that firm or individual.

Question 14: Identify if you are, or
were, associated with the individual or
firm you are complaining about. If yes,
describe how you are, or were,
associated with the individual or firm
you are complaining about.

Question 15: Identify the initial form
of contact between you and the person
against whom you are filing this
complaint.

Section D: Tell Us About Your
Complaint

Question 1: State the date (mm/dd/
yyyy) that the alleged conduct occurred
or began.

Question 2: Identify if the conduct is
on-going.

Question 3: Choose the option that
you believe best describes the nature of
your complaint. If you are alleging more
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than one violation, please list all that
you believe may apply.

Question 4: Select the type of product
or instrument you are complaining
about.

Question 5: If applicable, please name
the product or instrument. If yes, please
describe.

Question 6: Identify whether you have
suffered a monetary loss. If yes, please
describe.

Question 7: Identify if the individual
or firm you are complaining about
acknowledged their fault.

Question 8: Indicate whether you
have taken any other action regarding
your complaint, including whether you
complained to the CFTC, another
regulator, a law enforcement agency, or
any other agency or organization, or
initiated legal action, mediation,
arbitration or any other action.

If you answered yes, provide details,
including the date on which you took
the action(s) described, the name of the
person or entity to whom you directed
any report or complaint, and contact
information for the person or entity, if
known, and the complete case name,
case number and forum of any legal
action you have taken.

Question 9: State in detail all facts
pertinent to the alleged violation.
Explain why you believe the facts
described constitute a violation of the
Commodity Exchange Act.

Question 10: Describe all supporting
materials in your possession and the
availability and location of any
additional supporting materials not in
your possession.

Section E: Whistleblower Program

Question 1: Describe how you
obtained the information that supports
your allegations. If any information was
obtained from an attorney or in a
communication where an attorney was
present, identify such information with
as much particularity as possible. In
addition, if any information was
obtained from a public source, identify
the source with as much particularity as
possible.

Question 2: Identify any documents or
other information in your submission on
this Form TCR that you believe could
reasonably be expected to reveal your
identity. Explain the basis for your
belief that your identity would be
revealed if the documents or
information were disclosed to a third
party.

Question 3: State whether you or your
attorney have had any prior
communication(s) with the CFTC
concerning this matter.

If you answered ‘““yes”, identify the
CFTC staff member(s) with whom you
or your attorney communicated.

Question 4: Indicate whether you or
your attorney have provided the
information you are providing to the
CFTC to any other agency or
organization, or whether any other
agency or organization has requested the
information or related information from
you.

If you answered ‘““yes”, provide details
and the name and contact information
of the point of contact at the other
agency or organization, if known.

Question 5: Indicate whether your
complaint relates to an entity of which
you are, or were in the past, an officer,
director, counsel, employee, consultant
or contractor.

If you answered ‘““yes”, state whether
you have reported this violation to your
supervisor, compliance office,
whistleblower hotline, ombudsman, or
any other available mechanism at the
entity for reporting violations. Please
provide details, including the date on
which you took the action.

Question 6: Indicate whether you
have taken any other action regarding
your complaint, including whether you
complained to the CFTC, another
regulator, a law enforcement agency, or
any other agency or organization, or
initiated legal action, mediation,
arbitration or any other action.

If you answered ‘““yes”, provide
details, including the date on which you
took the action(s) described, the name of
the person or entity to whom you
directed any report or complaint, and
contact information for the person or
entity, if known, and the complete case
name, case number and forum of any
legal action you have taken.

Question 7: Provide any additional
information you think may be relevant.

Section F: Whistleblower Eligibility
Requirements and Other Information

Question 1: State whether you are
currently, or were at the time that you
acquired the original information that
you are submitting to the CFTC, a
member, officer or employee of: The
CFTC; the Board of Governors of the
Federal Reserve System; the Office of
the Comptroller of the Currency; the
Board of Directors of the Federal
Deposit Insurance Corporation; the
Director of the Office of Thrift
Supervision; the National Credit Union
Administration Board; the Securities
and Exchange Commission; the
Department of Justice; a registered
entity; a registered futures association; a
self-regulatory organization (as defined
in 3(a) of the Securities Exchange Act of
1934 (15 U.S.C. 78c(a)); a law

enforcement organization; or a foreign
regulatory authority or law enforcement
organization.

Question 2: State whether you are
providing the information pursuant to a
cooperation agreement with the CFTC or
with another agency or organization.

Question 3: State whether you are
providing this information before you
(or anyone representing you) received
any request, inquiry or demand that
relates to the subject matter of this
submission (i) from the CFTC, (ii) in
connection with an investigation,
inspection or examination by any
registered entity, registered futures
association or self-regulatory
organization (as defined in 3(a) of the
Securities Exchange Act of 1934 (15
U.S.C. 78c(a)), or (iii) in connection
with an investigation by the Congress,
or any other federal or state authority.

Question 4: State whether you are
currently a subject or target of a criminal
investigation, or whether you have been
convicted of a criminal violation, in
connection with the information you are
submitting to the CFTC.

Question 5: State whether you
acquired the information you are
providing to the CFTC from any
individual described in Questions 1
through 4 of this section.

Question 6: If you answered yes to
any of Questions 1 through 5, please
provide details.

Section G: Privacy Notice and
Whistleblower’s Declaration

You must sign this Declaration if you
are submitting this information
pursuant to the CFTC whistleblower
program and wish to be considered for
an award. If you are submitting your
information using the electronic version
of Form TCR through the CFTC’s web
portal, you must check the box to agree
with the declaration. If you are
submitting your information
anonymously, you must still sign this
Declaration (using the term
“anonymous”’) or check the box as
appropriate, and, if you are represented
by an attorney, you must provide your
attorney with the original of this signed
form, or maintain a copy for your own
records.

Section H: Counsel Certification

If you are submitting this information
pursuant to the CFTC whistleblower
program and you are doing so
anonymously through an attorney, your
attorney must sign the Counsel
Certification Section. If your attorney is
submitting your information using the
electronic version of Form TCR through
the CFTC’s web portal, he/she must
check the box to agree with the
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certification. If you are represented in

your information pursuant to the CFTC
this matter but you are not submitting

does not need to sign this Certification
whistleblower program, your attorney

or check the box.

UNITED STATES
COMMODITY FUTURES TRADING COMMISSION
Washington, DC 20581

FORM WB-APP

APPLICATION FOR AWARD FOR ORIGINAL INFORMATION PROVIDED
PURSUANT TO SECTION 23 OF THE COMMODITY EXCHANGE ACT

: 1. Last Name First Name SSN Last Four Digits
b 5 U e
Gy CdwrosaiCode  Country

3Te1 el;honen - - kE_mallAddress“> S S — -:

1. Attorney’s Name

; . Naﬁ;ew'- - - B — S —
V;“S,j[;eé:,&(vjd;ess S —— R . S —— - S ——
:City ) State/Province , Zip/PostaiMCode ' Countfy o
é 4. Telephohe 4 Fyazxv* r E-mail VAddrérs‘sr o

Please be advised that pursuant to 5 CFR 1320.5(b)(2)(i), you are not required to respond to this collection of information
unless it displays a currently valid OMB control number.
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la. How did you submit original information to the CFTC? 1b. Date that you submitted the information (mm/dd/yyyy)

NN S

Website || Mail || Fax || Other [ |
2a. Did you file a CFTC Form TCR? YES [ | NO [}

2b. Form TCR Number 2c. Date that you filed your Form TCR (mm/dd/yyyy)

3. Name(s) of the individual(s) and/or entity(s) to which your tip or complaint relates

2. Noticé Number

3a. Case Name 3b. Case Number

e
1. Name of other agency or organization to which you provided your information

2. Name and contact information for point of contact at the agency or organization, if known

3a. Date that you provided the information (mm/dd/yyyy) 3b. Date of action by the agency or organization (mm/dd/yyyy)

4a. Case Name 4b. Case Number
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i

1.
officer or employee of: the CFTC; the Board of Governors of the Federal Reserve System; the Office of the Comptroller of the
Currency; the Board of Directors of the Federal Deposit Insurance Corporation; the Director of the Office of Thrift Supervision; the
National Credit Union Administration Board; the Securities and Exchange Commission; the Department of Justice; a registered
entity; a registered futures association; a self-regulatory organization; a law enforcement organization; or a foreign regulatory
authority or law enforcement organization?

YES [ 1 NO [ |

2. Did you provide the information identified in Section C above pursuant to a cooperation agreement with the CFTC or another
agency or organization?

YES [ 1 NO [ ]

3. Before you provided the information identified in Section C above, did you (or anyone representing you) receive any request,
inquiry or demand that relates to the subject matter of your submission (i) from the CFTC, (ii) in connection with an investigation,
inspection or examination by any registered entity, registered futures association or self-regulatory organization, or (iii) in
connection with an investigation by the Congress, or any other federal or state authority?

YES [ NO [

4. Are you currently a subject or target of a criminal investigation, or have you been convicted of a criminal violation, in
connection with the information identified in Section C above and upon which your application for an award is based?

YES [ NO []

5. Did you acquire the information that you provided to the CFTC from any person described in Questions 1 through 4 above?

YES [ NO [}

6. If you answered “Yes” to any of Questions 1 through 5 above, please providé details. Use additional sheets, if necessary.
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, . ; .
Explain the basis for your belief that you are entitled to an award in connection with your submission of information to the CFTC,
or to another agency or organization in a related action. Provide any additional information that you think may be relevant in light
of the criteria for determining the amount of an award set forth in Section 23 of the Commodity Exchange Act and Part 165 of the
CFTC’s regulations. Include any supporting documents in your possession or control, and use additional sheets, if necessary.

L b
i =
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H. CLAIMANT’S DECLARATION

[ declare under penalty of perjury under the laws of the United States that the information contained herein is true, correct and ;
. complete to the best of my knowledge, information and belief. I fully understand that I may be subject to prosecution and ineligible

for a whistleblower award if, in my submission of information, my other dealings with the Commodity Futures Trading

Commission, or my dealings with another agency or organization in connection with a related action, I knowingly and willfully

make any false, fictitious or fraudulent statements or representations, or use any false writing or document knowing that the writing

or document contains any false, fictitious or fraudulent statement or entry.

Print Name

Signature Date

I. COUNSEL CERTIFICATION

[ certify that I have reviewed this form for completeness and accuracy and that the information contained herein is true, correct and |
complete to the best of my knowledge, information and belief. I further certify that I have verified the identity of the whistleblower

award claimant on whose behalf this form is being submitted by viewing the claimant’s valid, unexpired government issued
identification (e.g., driver’s license, passport) and will retain an original, signed copy of this form, with Section H signed by the
claimant, in my records. I further certify that [ have obtained the claimant’s non-waivable consent to provide the Commodity
Futures Trading Commission with his or her original signed Form WB-APP upon request, and that I consent to be legally obligated
to do so within seven (7) calendar days of receiving such a request from the Commodity Futures Trading Commission.

Print Name of Attorney and Law Firm, if Applicable

Signature

Privacy Act Statement

This notice is given under the Privacy
Act of 1974. The Privacy Act requires
that the Commodity Futures Trading
Commission (CFTC) inform individuals
of the following when asking for
information. The solicitation of this
information is authorized under the
Commodity Exchange Act, 7 U.S.C. 1 et
seq. The information provided will
enable the CFTC to determine the
whistleblower award claimant’s
eligibility for payment of an award
pursuant to Section 23 of the
Commodity Exchange Act and Part 165
of the CFTC’s regulations. This
information will be used to investigate
and prosecute violations of the
Commodity Exchange Act and the
CFTC’s regulations. This information
may be disclosed to federal, state, local
or foreign agencies or other authorities
responsible for investigating,
prosecuting, enforcing or implementing
laws, rules or regulations implicated by
the information consistent with the
confidentiality requirements set forth in
Section 23 of the Commodity Exchange
Act and Part 165 of the CFTC’s
regulations. The information will be
maintained and additional disclosures

may be made in accordance with
System of Records Notices CFTC—49,
“Whistleblower Records” (exempted),
CFTC-10, “Investigatory Records”
(exempted), and CFTC-16,
“Enforcement Case Files.” The CFTC
requests the last four digits of the
claimant’s Social Security Number for
use as an individual identifier to
administer and manage the
whistleblower award program.
Executive Order 9397 (November 22,
1943) allows federal agencies to use the
Social Security Number as an individual
identifier. Furnishing the information is
voluntary. However, if an individual is
providing information for the
whistleblower award program, not
providing required information may
result in the individual not being
eligible for award consideration.
Questions concerning this form may
be directed to Commodity Futures
Trading Commission, Whistleblower
Office, Three Lafayette Centre, 1155 21st
Street NW., Washington, DC 20581.

Submission Procedures

e This form must be used by persons
making a claim for a whistleblower
award in connection with information

Date

provided to the CFTC, or to another
agency or organization in a related
action. In order to be deemed eligible for
an award, you must meet all the
requirements set forth in Section 23 of
the Commodity Exchange Act and Part
165 of the CFTC’s regulations.

¢ You must sign the Form WB—-APP
as the claimant. If you wish to submit
the Form WB—APP anonymously, you
must do so through an attorney, your
attorney must sign the Counsel
Certification Section of the Form WB-
APP that is submitted to the CFTC, and
you must give your attorney your
original signed Form WB—APP so that it
can be produced to the CFTC upon
request.

¢ During the whistleblower award
claim process, your identity must be
verified in a form and manner that is
acceptable to the CFTC prior to the
payment of any award.

© If you are filing your claim in
connection with information that you
provided to the CFTC, then your Form
WB-APP, and any attachments thereto,
must be received by the CFTC within
ninety (90) days of the date of the Notice
of Covered Action, or the date of a final
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judgment in a related action to which
the claim relates.

O If you are filing your claim in
connection with information that you
provided to another agency or
organization in a related action, then
your Form WB—-APP, and any
attachments thereto, must be received
by the CFTC as follows:

e If a final order imposing monetary
sanctions has been entered in a related
action at the time that you submit your
claim for an award in connection with
a CFTC action, you may submit your
claim for an award in that related action
on the same Form WB-APP that you use
for the CFTC action.

e If a final order imposing monetary
sanctions in a related action has not
been entered at the time that you submit
your claim for an award in connection
with a CFTC action, you must submit
your claim on Form WB-APP within
ninety (90) days of the issuance of a
final order imposing sanctions in the
related action.

e If a final order imposing monetary
sanctions in a related action relates to a
judicial or administrative action brought
by the Commission under the
Commodity Exchange Act that is not a
covered judicial or administrative
action, and therefore there would not be
a Notice of Covered Action, you must
submit your claim on Form WB-APP for
an award in connection with the related
action within ninety (90) calendar days
following either (1) the date of issuance
of a final order in the related action, if
that date is after the date of issuance of
the final judgment in the related
Commission judicial or administrative
action; or (2) the date of issuance of the
final judgment in the related
Commission judicial or administrative
action, i.e., the date the related action
becomes a related action, if the date of
issuance of the final order in the related
action precedes the final judgment in
the related Commission judicial or
administrative action.

¢ To submit your Form WB-APP, you
may print it and either submit it by mail
to Commodity Futures Trading
Commission, Whistleblower Office,
Three Lafayette Centre, 1155 21st Street
NW., Washington, DC 20581, or by
facsimile to (202) 418—-5975. You also
may submit this form electronically,
through the web portal found on the
CFTC’s Web site at http://www.cftc.gov,
which is also accessible from the CFTC
Whistleblower Program Web site at
www.whistleblower.gov.

Instructions for Completing Form WB-
APP

General

All references to “you” and “your”
are intended to mean the whistleblower
award claimant.

Section A: Tell Us About Yourself

Questions 1-3: Please provide the
following information about yourself:
o last name, first name, middle initial

and the last four digits of your
Social Security Number;

e complete address, including city,
state and zip code;

o telephone number and, if available,
an alternate number where you can
be reached; and

¢ your email address (to facilitate
communications, we strongly
encourage you to provide an email
address, especially if you are
making your claim anonymously).

Section B: Your Attorney’s Information

Complete this section only if you are
represented by an attorney in this
matter. Questions 1-4: Provide the
following information about your
attorney:

e attorney’s name;

e firm name;

e complete address, including city,

state and zip code;

e telephone number and fax number;

and

e email address.

Section C: Tell Us About Your Tip or
Complaint

Question 1a: Indicate the manner in
which you submitted your original
information to the CFTC.

Question 1b: Provide the date on
which you submitted your original
information to the CFTC.

Question 2a: State whether you filed
a CFTC Form TCR.

Question 2b: If you filed a CFTC Form
TCR, provide the Form’s number.

Question 2c: If you filed a CFTC Form
TCR, provide the date on which you
filed the Form.

Question 3: Provide the name(s) of the
individual(s) and/or entity(s) to which
your tip or complaint relates.

Section D: Notice of Covered Action

The process for making a claim for a
whistleblower award for a CFTC action
begins with the publication of a “Notice
of Covered Action” on the CFTC’s Web
site. This Notice is published whenever
a judicial or administrative action
brought by the CFTC results in the
imposition of monetary sanctions
exceeding $1,000,000. The Notice is
published on the CFTC’s Web site

subsequent to the entry of a final
judgment or order in the action that by
itself, or collectively with other
judgments or orders previously entered
in the action, exceeds the $1,000,000
threshold required for a whistleblower
to be potentially eligible for an award.
The CFTC will not contact
whistleblower claimants directly as to
Notices of Covered Actions; prospective
claimants should monitor the CFTC
Web site for such Notices.

Question 1: Provide the date of the
Notice of Covered Action to which this
claim relates.

Question 2: Provide the notice
number of the Notice of Covered Action.
Question 3a: Provide the case name
referenced in the Notice of Covered

Action.

Question 3b: Provide the case number
referenced in the Notice of Covered
Action.

Section E: Claims Pertaining to Related
Actions

Question 1: Provide the name of the
agency or organization to which you
provided your information.

Question 2: Provide the name and
contact information for your point of
contact at the agency or organization, if
known.

Question 3a: Provide the date on
which you provided your information to
the agency or organization referenced in
Question 1 of this section.

Question 3b: Provide the date on
which the agency or organization
referenced in Question 1 of this section
filed the related action that was based
upon the information that you provided.

Question 4a: Provide the case name of
the related action.

Question 4b: Provide the case number
of the related action.

Section F: Eligibility Requirements and
Other Information

Question 1: State whether you are
currently, or were at the time that you
acquired the original information that
you submitted to the CFTC, a member,
officer or employee of: The CFTC; the
Board of Governors of the Federal
Reserve System; the Office of the
Comptroller of the Currency; the Board
of Directors of the Federal Deposit
Insurance Corporation; the Director of
the Office of Thrift Supervision; the
National Credit Union Administration
Board; the Securities and Exchange
Commission; the Department of Justice;
a registered entity; a registered futures
association; a self-regulatory
organization; a law enforcement
organization; or a foreign regulatory
authority or law enforcement
organization.
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Question 2: State whether you
provided the information that you
submitted to the CFTC pursuant to a
cooperation agreement with the CFTC,
or with any other agency or
organization.

Question 3: State whether you
provided this information before you (or
anyone representing you) received any
request, inquiry or demand that relates
to the subject matter of your submission
(i) from the CFTC, (ii) in connection
with an investigation, inspection or
examination by any registered entity,
registered futures association or self-
regulatory organization, or (iii) in
connection with an investigation by the
Congress, or any other federal or state
authority.

Question 4: State whether you are
currently a subject or target of a criminal
investigation, or whether you have been
convicted of a criminal violation, in
connection with the information that
you submitted to the CFTC and upon
which your application for an award is
based.

Question 5: State whether you
acquired the information that you
provided to the CFTC from any
individual described in Questions 1
through 4 of this section.

Question 6: If you answered yes to
any of Questions 1 through 5 of this
section, please provide details.

Section G: Entitlement to Award

This section is optional. Use this
section to explain the basis for your
belief that you are entitled to an award
in connection with your submission of
information to the CFTC, or to another
agency in connection with a related
action. Specifically, address why you
believe that you voluntarily provided
the CFTC with original information that
led to the successful enforcement of a
judicial or administrative action filed by
the CFTC, or a related action. Refer to
§ 165.9 of the CFTC’s regulations for
further information concerning the
relevant award criteria.

Section 23(c)(1)(B) of the Commodity
Exchange Act and § 165.9(a) of the
CFTC’s regulations require the CFTC to
consider the following factors in
determining the amount of an award: (1)
The significance of the information
provided by a whistleblower to the
success of the CFTC action or related
action; (2) the degree of assistance
provided by the whistleblower and any
legal representative of the whistleblower
in the CFTC action or related action; (3)
the programmatic interest of the CFTC
in deterring violations of the
Commodity Exchange Act (including
regulations under the Act) by making
awards to whistleblowers who provide

information that leads to the successful
enforcement of such laws; (4) whether
the award otherwise enhances the
CFTC’s ability to enforce the
Commodity Exchange Act, protect
customers, and encourage the
submission of high quality information
from whistleblowers; and (5) potential
adverse incentives from oversize
awards. Address these factors in your
response as well.

Section H: Claimant’s Declaration

You must sign this Declaration if you
are submitting this claim pursuant to
the CFTC whistleblower program and
wish to be considered for an award. If
you are submitting your claim
anonymously, you must do so through
an attorney, and you must provide your
attorney with your original signed Form
WB-APP.

Section I: Counsel Certification

If you are submitting this claim
pursuant to the CFTC whistleblower
program anonymously, you must do so
through an attorney, and your attorney
must sign the Counsel Certification
Section.

Issued in Washington, DC, on May 22,
2017, by the Commission.
Christopher J. Kirkpatrick,
Secretary of the Commission.

Note: The following appendix will not
appear in the Code of Federal Regulations.

Appendix to Whistleblower Awards
Process—Commission Voting Summary

On this matter, Acting Chairman Giancarlo
and Commissioner Bowen voted in the
affirmative. No Commissioner voted in the
negative.

[FR Doc. 2017-10801 Filed 5-26-17; 8:45 am]

BILLING CODE 6351-01-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 28, 30, 87, 180, and 3282
[Docket No. FR-5942-F-02]

RIN 2501-AD79

Inflation Catch-Up Adjustment of Civil
Monetary Penalty Amounts Final Rule

and Adjustment of Civil Monetary
Penalty Amounts for 2017

AGENCY: Office of the General Counsel,
HUD.

ACTION: Final rule.

SUMMARY: This rule makes final the
interim final rule, published on June 15,
2016, to amend HUD’s civil monetary
penalty (CMP) regulations. The interim

final rule applied a new methodology to
calculate civil money penalties as
mandated by the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015, starting with a “catch up”
adjustment to correct previous
inaccuracies; removed three obsolete
civil monetary penalty provisions; and
made a technical change to the existing
codified regulation implementing the
Program Fraud Civil Remedies Act. The
changes from the interim final rule
made final by this final rule continue to
be effective as of August 16, 2016.

In addition, this rule provides for
2017 inflation adjustments of civil
monetary penalty amounts required by
the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015, and makes three technical
amendments and a conforming statutory
change.

DATES: Effective date: June 29, 2017.

Applicability date: The applicability
date for catch-up adjustment was
August 16, 2016.

FOR FURTHER INFORMATION CONTACT:
Dane Narode, Associate General
Counsel, Office of Program
Enforcement, Department of Housing
and Urban Development, 1250
Maryland Avenue SW., Suite 200,
Washington, DC 20024; telephone
number 202—245—4141 (this is not a toll-
free number). Hearing- or speech-
impaired individuals may access this
number via TTY by calling the Federal
Information Relay Service, toll-free, at
800-877-8339.

SUPPLEMENTARY INFORMATION:

I. Background

A. The June 15, 2016, Interim Rule

The Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015 (2015 Act) (Pub. L. 114-74)
amended the Federal Civil Penalties
Inflation Adjustment Act of 1990 (28
U.S.C. 2461 note) requiring all Federal
agencies to issue an interim final rule
implementing changes to their civil
money penalties. On June 15, 2016,
pursuant to the requirements of the
2015 Act, HUD published an interim
final rule for public comment, entitled
“Inflation Catch-Up Adjustment of Civil
Monetary Penalty Amounts” (81 FR
38931). The 2015 Act required agencies
to make an initial catch-up adjustment
by interim final rule, using a new
methodology designed to correct
inaccuracies in the previous method of
computing inflation adjustments. In
order to address these inaccuracies, the
2015 Act excluded adjustments made
under the law prior to its amendment,
and it provided that the initial catch-up
adjustment was the percentage by which
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the Consumer Price Index (CPI) for the
month of October 2015 exceeded that of
the month of October of the calendar
year during which the amount of the
CMP was originally established or
otherwise adjusted under a provision of
law other than the Federal Civil Money
Penalties Inflation Adjustment Act of
1990. Increases in the initial catch-up
adjustment were capped at 150 percent
of the amount of the CMP in effect as

of the date of enactment of the 2015 Act.

The interim final rule established the
new adjusted penalty amount for each
provision under which HUD is
authorized to assess a CMP (81 FR
38935-38936); removed the obsolete
CMP provisions that were codified at 24
CFR 30.30, 30.55, and 30.69 (81 FR
38935); and made a correction to 24 CFR
28.10 to include liability for causing a
false claim or statement to be made, in
addition to liability for making a false
claim or statement (81 FR 38935).

The public comment period for the
interim final rule closed on August 15,
2016. The interim final rule became
effective on August 16, 2016. The
August 16, 2016, effective date for the
amendments made by the interim final
rule is unchanged. HUD received one
comment in response to the interim
final rule, but it was not actually
relevant to any issue in the interim final
rule.1

B. This 2017 Inflation Adjustment

After the catch-up adjustment, the
2015 Act requires agencies to make
subsequent annual adjustments for

inflation “notwithstanding section 553
of title 5, United States Code.”” Section
553 refers to the Administrative
Procedure Act, which might otherwise
require a delay for advance notice and
opportunity for public comment on
future annual inflation adjustments. The
first of these subsequent adjustments is
for 2017.

The annual adjustment is based on
the percent change between the U.S.
Department of Labor’s Consumer Price
Index for All Urban Consumers (“CPI-
U”) for the month of October preceding
the date of the adjustment, and the CPI-
U for October of the prior year (28
U.S.C. 2461 note, section (5)(b)(1)).
Based on that formula, the cost-of-living
adjustment multiplier for 2017 is
1.01636.2 Pursuant to the 2015 Act,
adjustments are rounded to the nearest
dollar.3

I1. This Final Rule

This rule makes final the June 15,
2016, interim rule. In addition, this rule
makes the required 2017 inflation
adjustment. Since HUD is not applying
these adjustments retroactively, the
2016 increases being finalized apply to
violations occurring prior to the
effective date of this final rule (and on
and after the effective date of the 2016
interim rule) and the 2017 increases
apply to violations occurring on or after
this rule’s effective date.

Along with the 2017 inflation
adjustment in this final rule, HUD also
makes conforming and technical
amendments to §§ 30.5, 30.10, 30.35,

30.36, and 30.80. Specifically,
references to the former mortgage
assignment procedures (in § 30.35),
Urban Homesteading program (in
§§30.5 and 30.80), and the Loan
Correspondent program (in § 30.36) are
removed, as those programs have been
ended and are no longer active. In
addition, the Helping Families Save
Their Homes Act of 2009 (Pub. L. 111—
22) amended the HUD Reform Act of
1989 (12 U.S.C. 1735f-14(a)(2))
definition for “knowing or knowingly”
as it applies to civil money penalties
against mortgagees, lenders, and other
participants in FHA programs. This rule
amends the definition for “knowing or
knowingly” in § 30.10 to include the
2009 statutory definition.

For each component, HUD provides a
table showing how the penalties are
being adjusted for 2017 pursuant to the
2015 Act. In the first column, HUD
provides a description of the penalty. In
the second column (““Statutory
Citation,””) HUD provides the United
States Code statutory citation providing
for the penalty. In the third column
(“Regulatory citation”), HUD provides
the Code of Federal Regulations citation
under title 24 for the penalty. In the
fourth column (‘“Previous Amount”),
HUD provides the amount of the penalty
pursuant to the interim rule
implementing the “catch-up”
adjustment (81 FR 38931, June 15,
2016). In the fifth column, (“2017
Adjusted Amount’’) HUD lists the
penalty after applying the 2017 inflation
adjustment.

Regulator :
Description Statutory citation c%ation Y Previous amount 201;onddlrJ]?ted
(24 CFR)
False Claims & State- Omnibus Budget Reconciliation Act of 1986 (31 §28.10 | $10,781 ..ooveveeeceee $10,957
ments. U.S.C. 3802(a)(1)).
Advance Disclosure of Department of Housing and Urban Develop- §30.20 | $18,936 ...cceevvirerenene $19,246
Funding. ment Act (42 U.S.C. 3537a(c)).
Disclosure of Subsidy Department of Housing and Urban Develop- §30.25 | $18,936 ....ccecveeerrennnen. $19,246
Layering. ment Act (42 U.S.C. 3545(f)).
FHA Mortgagees and HUD Reform Act of 1989 (12 U.S.C. 1735f— §30.35 | Per Violation: $9,468 Per Violation: $9,623
Lenders Violations. 14(a)(2)). Per Year: $1,893,610. Per Year: $1,924,589
Other FHA Participants | HUD Reform Act of 1989 (12 U.S.C. 1735f— §30.36 | Per Violation: $9,468 Per Violation: $9,623
Violations. 14(a)(2)). Per Year: $1,893,610. Per Year: $1,924,589
Indian Loan Mortgagees | Housing Community Development Act of 1992 §30.40 | Per Violation: $9,468 Per Violation: $9,623
Violations. (12 U.S.C. 1715z-13a(g)(2)). Per Year: $1,893,610. Per Year: $1,924,589
Multifamily & Section HUD Reform Act of 1989 (12 U.S.C. 1735f- §30.45 | $47,340 ..ccovevvvereene. $48,114
202 or 811 Owners 15(c)(2)).
Violations.
Ginnie Mae Issuers & HUD Reform Act of 1989 (12 U.S.C. 1723i(b)) §30.50 | Per Violation: $9,468 Per Violation: $9,623
Custodians Violations. Per Year: $1,893,610. Per Year: $1,924,589
Title | Broker & Dealers | HUD Reform Act of 1989 (12 U.S.C. 1703) ...... §30.60 | Per Violation: $9,468 Per Violation: $9,623
Violations. Per Year: $1,893,610. Per Year: $1,924,589

1The comment is available for public inspection
at: https://www.regulations.gov/docket?D=HUD-
2016-0062.

2 Office of Management and Budget, M—17-11,
Memorandum for the Heads of Executive

Departments and Agencies, Implementation of the
2017 annual adjustment pursuant to the Federal
Civil Penalties Inflation Adjustment Act. (https://
obamawhitehouse.archives.gov/sites/default/files/
omb/memoranda/2017/m-17-11_0.pdf). (October

2016 CPI-U (241.729) — October 2015 CPI-U
(237.838) = 1.01636.)
328 U.S.C. 2461 note.
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- - Regulatory : 2017 Adjusted
Description Statutory citation citation Previous amount amount
(24 CFR)
Lead Disclosure Viola- Title X—Residential Lead-Based Paint Hazard §30.65 | $16,773 ..ooccvveeeereenen. $17,047
tion. Reduction Act of 1992 (42 U.S.C.
4852d(b)(1)).
Section 8 Owners Viola- | Multifamily Assisted Housing Reform and Af- §30.68 | $36,794 ....cccveverennn. $37,396
tions. fordability Act of 1997 (42 U.S.C. 1437z-
1(b)(2)).
Lobbying Violation ........ The Lobbying Disclosure Act of 1995 (31 §87.400 | Min: $18,936 Max: Min: $19,246 Max:
U.S.C. 1352). $189,361. $192,459
Fair Housing Act Civil Fair Housing Amendments Act of 1988 (42 §180.671(a) | No Priors: $19,787 One | No Priors: $20,111 One
Penalties. U.S.C. 3612(g)(3)). Prior: $49,467 Two or Prior: $50,276 Two or
More Priors: $98,935. More Priors:
$100,554
Manufactured Housing Housing Community Development Act of 1974 §3282.10 | Per Violation: $2,750 Per Violation: $2,795
Regulations Violation. (42 U.S.C. 5410). Per Year: $3,437,500. Per Year: $3,493,738

III. Justification for Final Rulemaking
for the 2017 Adjustments

HUD generally publishes regulations
for public comment before issuing a rule
for effect, in accordance with its own
regulations on rulemaking in 24 CFR
part 10. However, part 10 provides for
exceptions to the general rule if the
agency finds good cause to omit
advanced notice and public
participation. The good cause
requirement is satisfied when prior
public procedure is “impractical,
unnecessary, or contrary to the public
interest” (see 24 CFR 10.1). As
discussed, this final rule adopts without
change the amendments offered for
public comment in the June 15, 21086,
interim final rule. In addition, this rule
makes the required 2017 inflation
adjustment, which HUD does not have
discretion to change. Moreover, the
2015 Act specifies that a delay in the
effective date under the Administrative
Procedure Act is not required for
subsequent annual adjustments under
the 2015 Act. HUD has determined,
therefore, that it is unnecessary to delay
the effectiveness of the 2017 inflation
adjustments to solicit prior public
comments.

As discussed in the preamble to the
June 15, 2016, interim final rule, section
7(0) of the Department of Housing and
Urban Development Act (42 U.S.C.
3535(0)) requires that any HUD
regulation implementing any provision
of the Department of Housing and Urban
Development Reform Act of 1989 that
authorizes the imposition of a civil
money penalty may not become
effective until after the expiration of a
public comment period of not less than
60 days. HUD met this separate 60-day
delay requirement for implementing
civil money penalties when HUD
implemented the new 2015 Act penalty
calculation in its June 16, 2016, interim
final rule.

Moreover, and as noted above, the
2017 inflation adjustments are made in
accordance with a statutorily prescribed
formula that does not provide for agency
discretion. Accordingly, a delay in the
effectiveness of the 2017 inflation
adjustments in order to provide the
public with an opportunity to comment
is unnecessary because the 2015 Act
exempts the adjustments from the need
for delay and, in any event, HUD would
not have the discretion to make changes
as a result of any comments.

IV. Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under Executive Order 12866
(Regulatory Planning and Review), a
determination must be made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements of the
order. Executive Order 13563
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are “‘outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned. Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public. As discussed
above in this preamble, this final rule
adjusts existing civil monetary penalties
for inflation by a statutorily required
amount.

As a result of this review, OMB
determined that this rule was not

significant under Executive Order 12866
and Executive Order 13563.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) generally requires
an agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Because HUD
has determined that good cause exists to
issue this rule without prior public
comment, this rule is not subject to the
requirement to publish an initial or final
regulatory flexibility analysis under the
RFA as part of such action.

Unfunded Mandates Reform

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA) 4
requires that an agency prepare a
budgetary impact statement before
promulgating a rule that includes a
Federal mandate that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. If a budgetary impact
statement is required, section 205 of
UMRA also requires an agency to
identity and consider a reasonable
number of regulatory alternatives before
promulgating a rule.5 However, the
UMRA applies only to rules for which
an agency publishes a general notice of
proposed rulemaking. As discussed
above, HUD has determined, for good
cause, that prior notice and public
comment is not required on this rule
and, therefore, the UMRA does not
apply to this final rule.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes

42 U.S.C. 1532.
52 U.S.C. 1534.
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substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. This
rule will not have federalism
implications and would not impose
substantial direct compliance costs on
State and local governments or preempt
State law within the meaning of the
Executive order.

Environmental Review

This interim final rule does not direct,
provide for assistance or loan and
mortgage insurance for, or otherwise
govern, or regulate, real property
acquisition, disposition, leasing,
rehabilitation, alteration, demolition, or
new construction, or establish, revise, or
provide for standards for construction or
construction materials, manufactured
housing, or occupancy. Accordingly,
under 24 CFR 50.19(c)(1), this final rule
is categorically excluded from
environmental review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321).

List of Subjects

24 CFR Part 28

Administrative practice and
procedure, Claims, Fraud, Penalties.

24 CFR Part 30

Administrative practice and
procedure, Grant programs—housing
and community development, Loan
programs—housing and community
development, Mortgage insurance,
Penalties.

24 CFR Part 87

Government contracts, Grant
programs, Loan programs, Lobbying,
Penalties, Reporting and recordkeeping
requirements.

24 CFR Part 180

Administrative practice and
procedure, Aged, Civil rights, Fair
housing, Individuals with disabilities,
Investigations, Mortgages, Penalties,
Reporting and recordkeeping
requirements.

24 CFR Part 3282

Administrative practice and
procedure, Consumer protection,
Intergovernmental relations,
Manufactured homes, Reporting and
recordkeeping requirements.

Accordingly, for the reasons described
in the preamble, HUD adopts as final
the interim final rule published on June
15, 2016, at 81 FR 38931, and further
amends 24 CFR parts 28, 30, 87, 180,
and 3282 as follows:

PART 28—IMPLEMENTATION OF THE
PROGRAM FRAUD CIVIL REMEDIES
ACT OF 1986

m 1. The authority citation for part 28
continues to read as follows:

Authority: 28 U.S.C. 2461 note; 31 U.S.C.
3801-3812; 42 U.S.C. 3535(d).
m 2. In § 28.10, revise the introductory
text of paragraphs (a)(1) and (b)(1), to
read as follows:

§28.10 Basis for civil penalties and
assessments.

(a] * ok *

(1) A civil penalty of not more than
$10,957 may be imposed upon any
person who makes, presents, or submits,
or causes to be made, presented, or
submitted, a claim that the person

knows or has reason to know:
* * * * *

(b) * * %

(1) A civil penalty of not more than
$10,957 may be imposed upon any
person who makes, presents, or submits,
or causes to be made, presented, or

submitted, a written statement that:
* * * * *

PART 30—CIVIL MONEY PENALTIES:
CERTAIN PROHIBITED CONDUCT

m 3. The authority citation for part 30
continues to read as follows:

Authority: 12 U.S.C. 1701q-1, 1703, 17234,
1735f—14, and 1735f-15; 15 U.S.C. 1717a; 28
U.S.C. 1 note and 2461 note; 42 U.S.C.
14377z-1 and 3535(d).

§30.5 [Amended]

m 4. In § 30.5, remove paragraph (c) and
redesignate paragraphs (d), (e), and (f) as
paragraphs (c), (d), and (e), respectively.

§30.10 [Amended]

m 5.In §30.10, add at the end of the
definition of “Knowing or Knowingly”
the sentence “For purposes of §§30.35
and 30.36, knowing or knowingly is
defined at 12 U.S.C. 1735f-14(g).”

m 6. In § 30.20, revise paragraph (b) to
read as follows:

§30.20 Ethical violations by HUD
employees.
* * * * *

(b) Maximum penalty. The maximum
penalty is $19,246 for each violation.
m 7. In § 30.25, revise paragraph (b) to
read as follows:

§30.25 Violations by applicants for
assistance.
* * * * *

(b) Maximum penalty. The maximum
penalty is $19,246 for each violation.
m 8.In § 30.35, remove the words
“§§ 203.650 through 203.664” in

paragraph (a)(7) and add in their place
“§203.664"’; and revise the first
sentence in paragraph (c)(1) to read as
follows:

§30.35 Mortgagees and lenders.
* * * * *

(c)(1) Amount of penalty. The
maximum penalty is $9,623 for each
violation, up to a limit of $1,924,589 for
all violations committed during any

one-year period. * * *
* * * * *

m 9.In § 30.36, remove the words ““or
correspondent” in paragraph (b)(3) and
revise the first sentence in paragraph (c)
to read as follows:

§30.36 Other participants in FHA
programs.
* * * * *

(c) Amount of penalty. The maximum
penalty is $9,623 for each violation, up
to a limit of $1,924,589 for all violations
committed during any one-year period.
* % %

m 10. In § 30.40, revise the first sentence
in paragraph (c) to read as follows:

§30.40 Loan guarantees for Indian
housing.
* * * * *

(c) Amount of penalty. The maximum
penalty is $9,623 for each violation, up
to a limit of $1,924,589 for all violations
committed during any one-year period.
R
m 11. In § 30.45, revise paragraph (g) to
read as follows:

§30.45 Multifamily and section 202 or 811
mortgagors.
* * * * *

(g) Maximum penalty. The maximum
penalty for each violation under
paragraphs (c) and (f) of this section is
$48,114.

* * * * *

m 12.In § 30.50, revise the first sentence
in paragraph (c) to read as follows:

§30.50 GNMA issuers and custodians.
* * * * *

(c) Amount of penalty. The maximum
penalty is $9,623 for each violation, up
to a limit of $1,924,589 during any one-
year period. * * *

m 13.In § 30.60, revise paragraph (c) to
read as follows:

§30.60 Dealers or sponsored third-party
originators.
* * * * *

(c) Amount of penalty. The maximum
penalty is $9,623 for each violation, up
to a limit for any particular person of
$1,924,589 during any one-year period.
m 14. In § 30.65, revise paragraph (b) to
read as follows:
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§30.65 Failure to disclose lead-based
paint hazards.
* * * * *

(b) Amount of penalty. The maximum
penalty is $17,047 for each violation.
m 15.In § 30.68, revise paragraph (c) to
read as follows:

§30.68 Section 8 owners.

* * * * *

(c) Maximum penalty. The maximum
penalty for each violation under this
section is $37,396.

* * * * *

§30.80 [Amended]

m 16.In §30.80, add the word “and”
after paragraph (h); remove paragraph
(1); and redesignate paragraphs (j), (k),
and (1) as paragraphs (i), (j), and (k),
respectively.

PART 87—NEW RESTRICTIONS ON
LOBBYING

m 17. The authority citation for part 87
continues to read as follows:

Authority: 28 U.S.C. 1 note; 31 U.S.C.
1352; 42 U.S.C. 3535(d).

m 18.In § 87.400, revise paragraphs (a),
(b), and (e) to read as follows:

§87.400 Penalties.

(a) Any person who makes an
expenditure prohibited herein shall be
subject to a civil penalty of not less than
$19,246 and not more than $192,459 for
each such expenditure.

(b) Any person who fails to file or
amend the disclosure form (see
appendix B) to be filed or amended if
required herein, shall be subject to a
civil penalty of not less than $19,246
and not more than $192,459 for each
such failure.

* * * * *

(e) First offenders under paragraphs
(a) or (b) of this section shall be subject
to a civil penalty of $19,246, absent
aggravating circumstances. Second and
subsequent offenses by persons shall be
subject to an appropriate civil penalty
between $19,246 and $192,459, as
determined by the agency head or his or

her designee.
* * * * *

PART 180—CONSOLIDATED HUD
HEARING PROCEDURES FOR CIVIL
RIGHTS MATTERS

m 19. The authority citation for part 180
continues to read as follows:

Authority: 28 U.S.C. 1 note; 29 U.S.C. 794;
42 U.S.C. 2000d-1, 3535(d), 3601-3619,
5301-5320, and 6103.

m 20.In § 180.671, revise paragraphs
(a)(1), (2), and (3) to read as follows:

§180.671 Assessing civil penalties for Fair
Housing Act cases.

(a] R

(1) $20,111, if the respondent has not
been adjudged in any administrative
hearing or civil action permitted under
the Fair Housing Act or any state or
local fair housing law, or in any
licensing or regulatory proceeding
conducted by a federal, state, or local
governmental agency, to have
committed any prior discriminatory
housing practice.

(2) $50,276, if the respondent has
been adjudged in any administrative
hearing or civil action permitted under
the Fair Housing Act, or under any state
or local fair housing law, or in any
licensing or regulatory proceeding
conducted by a federal, state, or local
government agency, to have committed
one other discriminatory housing
practice and the adjudication was made
during the 5-year period preceding the
date of filing of the charge.

(3) $100,554, if the respondent has
been adjudged in any administrative
hearings or civil actions permitted
under the Fair Housing Act, or under
any state or local fair housing law, or in
any licensing or regulatory proceeding
conducted by a federal, state, or local
government agency, to have committed
two or more discriminatory housing
practices and the adjudications were
made during the 7-year period
preceding the date of filing of the
charge.

* * * * *

PART 3282—MANUFACTURED HOME
PROCEDURAL AND ENFORCEMENT
REGULATIONS

m 21. The authority citation for part

3282 continues to read as follows:
Authority: 28 U.S.C. 1 note; 28 U.S.C. 2461

note; 42 U.S.C. 3535(d) and 5424.

m 22. Revise § 3282.10 toread as
follows:

§3282.10 Civil and criminal penalties.
Failure to comply with these
regulations may subject the party in
question to the civil and criminal
penalties provided for in section 611 of
the Act, 42 U.S.C. 5410. The maximum
amount of penalties imposed under
section 611 of the Act shall be $2,795
for each violation, up to a maximum of
$3,493,738 for any related series of
violations occurring within one year
from the date of the first violation.

Dated: May 22, 2017.
Bethany A. Zorc,
Principal Deputy General Counsel.
[FR Doc. 2017-11056 Filed 5-26—17; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2017-0408]
RIN 1625-AA00

Safety Zone; Buffalo Carnival; Buffalo
Outer Harbor, Buffalo, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
Lake Erie, Buffalo Outer Harbor, Buffalo,
NY. This safety zone is intended to
restrict vessels from a portion of the
Outer Harbor during the May 28, 2017
fireworks display. This temporary safety
zone is necessary to protect mariners
and vessels from the navigational
hazards associated with a fireworks
display.

DATES: This rule is effective from 8:45
p.m. until 9:45 p.m. on May 28, 2017.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2017—
0408 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Michael Collet, Chief of
Waterways Management, U.S. Coast
Guard Sector Buffalo; telephone 716—
843-9322, email
SectorBuffaloMarineSafety@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
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good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable. The final
details of this event were not known to
the Coast Guard until there was
insufficient time remaining before the
event to publish an NPRM. Thus,
delaying the effective date of this rule to
wait for a comment period to run would
be impracticable because it would
inhibit the Coast Guard’s ability to
protect mariners and vessels from the
hazards associated with a maritime
fireworks display. Therefore, under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making this
temporary rule effective less than 30
days after publication in the Federal
Register.

IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port Buffalo (COTP) has
determined that a maritime fireworks
show presents significant risks to public
safety and property. Such hazards
include premature and accidental
detonations, dangerous projectiles, and
falling or burning debris. This rule is
needed to protect personnel, vessels,
and the marine environment in the
navigable waters within the safety zone
while the fireworks show is taking
place.

IV. Discussion of the Rule

This rule establishes a safety zone on
May 28, 2017 from 8:45 p.m. until 9:45
p-m. The safety zone will encompass all
waters of the Buffalo Outer Harbor
contained within a 280-foot radius of
position 42°52’10.75” N. and
078°5256.01” W. (NAD 83).

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Buffalo or his designated on-scene
representative. The Captain of the Port
or his designated on-scene
representative may be contacted via
VHF Channel 16.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive order related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory

approaches that maximize net benefits.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. Executive Order 13771
(“Reducing Regulation and Controlling
Regulatory Costs”), directs agencies to
reduce regulation and control regulatory
costs and provides that “for every one
new regulation issued, at least two prior
regulations be identified for elimination,
and that the cost of planned regulations
be prudently managed and controlled
through a budgeting process.”

This rule has not been designated a
“‘significant regulatory action,” under
Executive Order 12866. Accordingly, it
has not been reviewed by the Office of
Management and Budget.

As this rule is not a significant
regulatory action, this rule is exempt
from the requirements of Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017 titled ‘Reducing
Regulation and Controlling Regulatory
Costs’”” (February 2, 2017).

We conclude that this rule is not a
significant regulatory action because we
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for a
relatively short time. Also, the safety
zone is designed to minimize its impact
on navigable waters. Furthermore, the
safety zone has been designed to allow
vessels to transit around it. Thus,
restrictions on vessel movement within
that particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
through the safety zone when permitted
by the Captain of the Port.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

This safety zone will not have a
significant economic impact on a

substantial number of small entities for
the following reasons: This safety zone
would be effective, and thus subject to
enforcement for only one hour late in
the evening. Traffic may be allowed to
pass through the zone with the
permission of the Captain of the Port.
The Captain of the Port can be reached
via VHF channel 16. Before the
enforcement of the zone, we would
issue local Broadcast Notice to
Mariners.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
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direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—-4370f), and have
determined that it is one of a category
of actions that do not individually or
cumulatively have a significant effect on
the human environment. This rule
creates a temporary safety zone and is
categorically excluded under section
2.B.2, figure 2—1, paragraph 34(g) of the
Instruction, which pertains to
establisnment of safety zones. A Record
of Environmental Consideration (REC)
supporting this determination is
available in the docket where indicated
in the ADDRESSES section of this
preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0408 to read as
follows:

§165.T09-0408 Safety Zone; Buffalo
Carnival, Buffalo Outer Harbor; Buffalo, NY.

(a) Location. This zone will
encompass all waters of Buffalo Outer
Harbor, Buffalo, NY contained within a
280-foot radius of position 42°52”10.76”
N. and 078°52’56.01” W. (NAD 83).

(b) Enforcement period. This rule is
effective on May 28, 2017 from 8:45
p-m. until 9:45 p.m.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone must
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: May 23, 2017.
].S. Dufresne,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2017-11026 Filed 5-26—17; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2016-0772; FRL-9962-82—
Region 9]

Determination of Attainment and
Approval of Base Year Emissions
Inventories for the Imperial County,
California Fine Particulate Matter
Nonattainment Area; Correction

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; correcting
amendment.

SUMMARY: On March 13, 2017, the
Environmental Protection Agency (EPA)
published a direct final rule in the
Federal Register determining that the
Imperial County, California Moderate
nonattainment area (“‘the Imperial
County NA”) attained the 2006 24-hour
fine particulate matter (PM, s5) national
ambient air quality standard. In the
same action, the EPA approved a
revision to California’s state
implementation plan (SIP) consisting of
the 2008 emissions inventory for the
Imperial County NA submitted by the
California Air Resources Board (CARB
or “State”’) on January 9, 2015. The
EPA’s description in regulatory text of
the SIP element that was approved
inadvertently included information
unrelated to the 2008 emissions
inventory. This document corrects the
regulatory text to clarify the provisions
of the SIP that are approved.

DATES: This correcting amendment is
effective on May 30, 2017.

FOR FURTHER INFORMATION CONTACT:
Ginger Vagenas, EPA Region IX, (415)
972-3964, Vagenas.Ginger@epa.gov.

SUPPLEMENTARY INFORMATION: This
action corrects an inadvertent error in a
rulemaking related to the EPA’s
approval of the 2008 emissions
inventory for the Imperial County NA.
On March 13, 2017, the EPA published
a direct final rule approving a revision
of the California STP—specifically, we
approved the portion of Chapter 3 of
CARB’s January 9, 2015 submittal that
contains the 2008 emissions inventory
for the Imperial County NA. This action
contained amendatory instructions that
added paragraph (484) to 40 CFR
52.220(c). However, in the amendatory
instructions the EPA inadvertently
failed to exclude Section 3.4.2
(“Determination of Significant Sources
of PM,5”) from the portio