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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2015-3324; Special
Conditions No. 25-650-SC]

Special Conditions: L-3
Communications Integrated Systems;
Boeing Model 747-8 Series Airplanes,
Large Non-Structural Glass in the
Passenger Compartment

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Boeing Model 747-8
airplane. This airplane, as modified by
L-3 Communications Integrated
Systems (L—3 Communications), will
have a novel or unusual design feature
when compared to the state of
technology envisioned in the
airworthiness standards for transport-
category airplanes. This design feature
is the installation of large, non-
structural glass panels in the cabin area
of an executive interior occupied by
passengers and crew. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.

DATES: Effective April 17, 2017.

FOR FURTHER INFORMATION CONTACT:
Jayson Claar, FAA, Airframe and Cabin
Safety, ANM-115, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98057—-3356;
telephone 425-227-2194; facsimile
425-227-1320.

SUPPLEMENTARY INFORMATION:

Background

On May 10, 2011, L-3
Communications applied for a
supplemental type certificate for large,
non-structural glass panels in the
passenger compartment in Boeing
Model 747-8 airplanes. The Model 747—
8 airplane is a derivative of the Boeing
Model 747-400 airplane approved
under type certificate no. A20WE. The
airplane, as modified by L-3
Communications, is a four-engine,
transport-category airplane that will
have a maximum takeoff weight of
970,000 lbs, capacity for 24
crewmembers, and seating for 143
passengers.

Type Certification Basis

The certification basis for the Boeing
Model 747-8 airplane, as defined in
type certificate no. A20WE, is Title 14,
Code of Federal Regulations (14 CFR)
part 25 as amended by amendments 25—
1 through 25-120, with exceptions for
structures and systems that were
unchanged from the 747-400 design.

Under the provisions of § 21.101, L—
3 Communications must show that the
Model 747-8 airplane, as changed,
continues to meet the applicable
provisions of the regulations listed in
type certificate no. A20WE, or the
applicable regulations in effect on the
date of application for the change.

The certification basis includes
certain special conditions, exemptions,
or later amended sections of the
applicable part that are not relevant to
these special conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Boeing Model 747-8 airplane
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
these special conditions would also
apply to the other model under § 21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Model 747-8 airplane
must comply with the fuel-vent and

exhaust-emission requirements of 14
CFR part 34 and the noise-certification
requirements of 14 CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

L-3 Communications Integrated
Systems is modifying a Boeing Model
747-8 airplane to install an executive
interior. This airplane, as modified, will
have a novel or unusual design feature
that is the installation of large, non-
structural glass panels in the cabin area
of an executive interior occupied by
passengers and crew. The installation of
these glass items in the passenger
compartment, which can be occupied
during taxi, takeoff, and landing, is a
novel or unusual design feature with
respect to the material being installed.
The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature.

Discussion

No specific regulations address the
design and installation of large glass
components in airplane passenger
cabins. Existing requirements, such as
§§25.561, 25.562, 25.601, 25.603,
25.613, 25.775, and 25.789, in the
Boeing Model 747-8 airplane
certification basis applicable to this
supplemental type certificate project,
provide some design standards
appropriate for large glass component
installations. However, additional
design standards for non-structural glass
are needed to complement the existing
requirements. The addition of glass
involved in this installation, and the
potentially unsafe conditions caused by
damage to such components from
external sources, necessitate assuring
that adequate safety standards are
applied to the design and installation of
the feature in Boeing Model 747-8
airplanes.

For purposes of these special
conditions, a large glass component is
defined as a glass component weighing
4 kg (9 1bs) or more. Groupings of glass
items that individually weigh less than
4 kg, but collectively weigh 4 kg or
more, also would need to be included.
These special conditions also apply
when showing compliance with the
applicable performance standards in the
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regulations for the installation of these
components. For example, heat-release
and smoke-density testing must not
result in fragmentation of the
component.

The use of glass has resulted in trade-
offs between the one unique
characteristic of glass—its capability for
undistorted or controlled light
transmittance, or transparency—and the
negative aspects of the material, such as
extreme notch-sensitivity, low fracture
resistance, low modulus of elasticity,
and highly variable properties. While
reasonably strong, glass is nonetheless
not a desirable material for traditional
airplane applications because it is heavy
(about the same density as aluminum),
and when it fails, it breaks into
extremely sharp fragments that have the
potential for injury and which have
been known to be lethal. Thus, the use
of glass traditionally has been limited to
windshields, and instrument or display
transparencies. The regulations only
address, and thus only recognize, the
use of glass in windshield or window
applications. These regulations do
address the adverse properties of glass,
but even so, pilots are occasionally
injured from shattered glass
windshields. FAA policy allows glass
on instruments and display
transparencies.

Other installations of large, non-
structural glass items have included the
following:

O Glass panels integrated onto a
stairway handrail closeout.

O Glass panels mounted in doors to
allow visibility through the door when
desired.

O Glass doors on some galley
compartments containing small
amounts of service items.

These special conditions will reduce
the hazards from breakage, or from these
panels’ potential separation from the
cabin interior.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Discussion of Comments

Notice of proposed special conditions
no. 25-16—04-SC, for L-3
Communications modifications to the
Boeing Model 747-8 airplane, was
published in the Federal Register on
February 25, 2016 (81 FR 9365). One
comment was received.

By letter no. B-H020-REG—-16—TLM-
16 dated March 24, 2016, on behalf of
The Boeing Company (Boeing), Capt.
Terry L. McVenes, Director, System

Safety & Regulatory Affairs, wrote that
Boeing provides a

. . comprehensive set of comments that
identify areas of the proposed text where
changes would be beneficial for better clarity
and accuracy. [Boeing] consider[s] such
clarifications important to ensure consistent
and standardized interpretation and
application of the requirements and guidance
provided in the document.

Boeing recommends that proposed
special condition no. 1, Material, and
proposed special condition no. 2,
Fragmentation, be revised to more-
clearly define what each of these special
conditions require, and how these two
requirements are different. We agree
that those two conditions could be
addressed with a single test, so we
combined those two conditions into a
single condition, special condition no.
1, in this document, for clarity. The
subsequent special conditions have
been renumbered accordingly.

Boeing commented that the load
conditions in special condition no. 4,
which corresponds to special condition
no. 3 in this document, should include
all flight and landing loads, rather than
only emergency landing. These special
conditions are in addition to the load
requirements in the certification basis
for the glass installation, rather than in
lieu of the load requirements. Thus, it
is not necessary to repeat that all of
these loads apply to this installation.
The emergency-landing load condition
is not normally applied to installations
of this type, but for the use of large glass
in the cabin, we determined that this
additional safety standard is necessary.
We made no changes to special
condition number 3 in response to the
Boeing comments.

Boeing recommends that the loading
conditions in proposed special
condition no. 3 (which is now special
condition no. 2), Strength, and proposed
special condition no. 4 (which is now
special condition no. 3), Retention, be
the same. Proposed special condition
no. 3 (which is now special condition
no. 2), Strength, is required to address
the unique, extremely notch-sensitive
characteristics of the glass as having low
fracture resistance, low modulus of
elasticity, and highly variable
properties. Special condition no. 3
(which is now special condition no. 2)
specifically accounts for abuse loads in
addition to the loads required per
subparts C & D of 14 CFR part 25.
Special condition no. 4 (which is now
special condition no. 3) accounts for
loads encountered during directional
loading and rebound resulting from
emergency landing loads of 14 CFR part
25. We have made minor grammatical
modifications to the requirements.

Boeing recommends that, for
proposed special condition no. 4 (which
is now special condition no. 3),
Retention, the statement, ‘“Both the
directional loading and rebound
conditions must be assessed,” be
removed, because these both are
covered in proposed special condition
no. 3. As explained above, special
condition nos. 3 (which is now special
condition no. 2) and 4 (which is now
special condition no. 3) account for
different loading conditions. We have
made minor grammatical modifications
to the requirements.

Applicability

As discussed above, these special
conditions are applicable to Boeing
Model 747-8 series airplanes as
modified by L-3 Communications.
Should L-3 Communications apply at a
later date for a supplemental type
certificate to modify any other model
included on type certificate no. A20WE
to incorporate the same novel or
unusual design feature, these special
conditions would apply to that model as
well.

Conclusion

This action affects only a certain
novel or unusual design feature on one
model series of airplane. It is not a rule
of general applicability and affects only
the applicant who applied to the FAA
for approval of this feature on the
airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued, for large glass
components installed in a cabin
occupied by passengers or crew who are
not otherwise protected from the
injurious effects of failure of the glass
installations, as part of the type
certification basis for Boeing 747-8
airplanes modified by L-3
Communications.

1. Material Fragmentation—The
applicant must use tempered or
otherwise treated glass to ensure that,
when fractured, the glass breaks into
small pieces with relatively dull edges.
The glass component installation must
retain all glass fragments to minimize
the danger from flying glass shards or
pieces. The applicant must demonstrate
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this characteristic by impact and
puncture testing, and testing to failure.
The applicant may conduct this test
with or without any glass coating that
may be utilized in the design.

2. Strength—In addition to meeting
the load requirements for all flight and
landing loads, including any of the
applicable emergency-landing
conditions in subparts C & D of 14 CFR
part 25, the glass components that are
located such that they are not protected
from contact with cabin occupants must
not fail due to abusive loading, such as
impact from occupants stumbling into,
leaning against, sitting on, or performing
other intentional or unintentional
forceful contact with the glass
component. The applicant must assess
the effect of design details such as
geometric discontinuities or surface
finish, including but not limited to
embossing and etching.

3. Retention—The glass component,
as installed in the airplane, must not
come free of its restraint or mounting
system in the event of an emergency
landing, considering both the
directional loading and resulting
rebound conditions. The applicant must
assess the effect of design details such
as geometric discontinuities or surface
finish, including but not limited to
embossing and etching.

4. Instructions for Continued
Airworthiness: The instructions for
continued airworthiness must reflect the
method used to fasten the panel to the
cabin interior, and must ensure the
reliability of the methods used (e.g., life
limit of adhesives, or clamp
connection). The applicant must define
any inspection methods and intervals
based upon adhesion data from the
manufacturer of the adhesive, or upon
actual adhesion-test data, if necessary.

Issued in Renton, Washington, on February
14, 2017.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2017-05330 Filed 3—-16-17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2016-9489; Special
Conditions No. 25-649-SC]

Special Conditions: Textron Aviation
Inc. Model 700 Airplane; Isolation of
Airplane Electronic System Security
Protection From Unauthorized Internal
Access

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Textron Aviation Inc.
(Textron) Model 700 airplane. This
airplane will have a novel or unusual
design feature when compared to the
state of technology envisioned in the
airworthiness standards for transport-
category airplanes. This design feature
is airplane electronic systems and
networks that allow access, from aircraft
internal sources (e.g., wireless devices,
Internet connectivity), to the airplane’s
previously isolated, internal, electronic
components. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: This action is effective on
Textron on March 17, 2017. We must
receive your comments by May 1, 2017.
ADDRESSES: Send comments identified
by docket number FAA-2016-9489
using any of the following methods:

O Federal eRegulations Portal: Go to
http://www.regulations.gov/and follow
the online instructions for sending your
comments electronically.

O Mail: Send comments to Docket
Operations, M-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

O Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

O Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,

including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.
dot.gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Varun Khanna, FAA, Airplane and
Flightcrew Interface, ANM-111,
Transport Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone 425-227-1298; facsimile
425-227-1320.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for prior public comment
on, these special conditions is
impracticable because these procedures
would significantly delay issuance of
the design approval, and thus delivery,
of the affected airplane.

In addition, the substance of these
special conditions has been subject to
the public-comment process in several
prior instances with no substantive
comments received. The FAA therefore
finds that good cause exists for making
these special conditions effective upon
publication in the Federal Register.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On November 20, 2014, Textron
applied for a type certificate for their
new Model 700 airplane. The Textron
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Model 700 airplane is a twin-engine,
transport-category executive airplane
with seating for 2 crewmembers and 12
passengers, and a maximum takeoff
weight of 38,514 lbs.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR) 21.17,
Textron must show that the Model 700
airplane meets the applicable provisions
of part 25, as amended by Amendments
25—1 through 25-139, 25-141, and 25—
143.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Textron Model 700 airplane
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Textron Model 700
airplane must comply with the fuel-vent
and exhaust-emission requirements of
14 CFR part 34 and the noise-
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The Textron Model 700 airplane will
incorporate the following novel or
unusual design feature:

Airplane electronic systems and
networks that allow access, from
airplane internal sources (e.g., wireless
devices, Internet connectivity), to the
previously isolated airplane electronic
assets.

Discussion

Networks, both in safety-related and
non-safety-related applications, have
been implemented in existing
commercial-production airplanes.
However, network security
considerations and functions have
played a relatively minor role in the
certification of such systems because of
the isolation, protection mechanisms,
and limited connectivity between these
networks.

To provide an understanding of the
airplane electronic equipment, systems,
and assets, these special conditions use
the concept of domains. However, this
does not prescribe any particular
architecture.

The aircraft-control domain consists
of the airplane electronic systems,
equipment, instruments, networks,
servers, software and hardware
components, databases, etc., which are
part of the type design of the airplane
and are installed in the airplane to
enable the safe operation of the airplane.
These can also be referred to as flight-
safety-related systems, and include
flight controls, communication, display,
monitoring, navigation, and related
systems.

The airline-information-services
domain generally consists of functions
that the airplane operator manages or
controls, such as administrative
functions, cabin-support functions, etc.

The passenger-information-services
domain consists of all functions
required to provide the passengers with
information.

The Textron Model 700 airplane
design introduces the potential for
access to aircraft-control domain and
airline-information-services domain by
unauthorized persons through the
passenger-information-services domain;
and the security vulnerabilities related
to the introduction of viruses, worms,
user mistakes, and intentional sabotage
of airplane networks, systems, and
databases.

For electronic systems and assets
security in these domains, the level of
protection provided against security
threats should be based on a security-
risk assessment, noting that the level of
protection could differ between
domains and within domains,
depending on the security threat. For
each security vulnerability and airplane
electronic asset, Textron should identify
in which domain the asset will be
addressed.

In addition, the operating systems for
current airplane systems are usually and
historically proprietary. Therefore, they
are not as susceptible to corruption from
worms, viruses, and other malicious
actions as are more widely used
commercial operating systems, because
access to the design details of these
proprietary operating systems is limited
to the system developer and airplane
integrator. Some airplanes are equipped
with operating systems that are widely
used and commercially available from
third-party software suppliers. The
security vulnerabilities of these
operating systems may be more widely
known than are the vulnerabilities of

proprietary operating systems that the
avionics manufacturers currently use.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.
Applicability

As discussed above, these special
conditions are applicable to the Textron
Model 700 airplane. Should Textron
apply at a later date for a change to the
type certificate to include another
model incorporating the same novel or
unusual design feature, these special
conditions would apply to that model as
well.

Conclusion

This action affects only a certain
novel or unusual design feature on one
model of airplane. It is not a rule of
general applicability.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, the FAA
has determined that prior public notice
and comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
publication in the Federal Register. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Textron Model
700 airplanes.

1. The applicant must ensure that the
design provides isolation from, or
airplane electronic-system security
protection against, access by
unauthorized sources internal to the
airplane. The design must prevent
inadvertent and malicious changes to,
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and all adverse impacts upon, airplane
equipment, systems, networks, or other
assets required for safe flight and
operations.

2. The applicant must establish
appropriate procedures to allow the
operator to ensure that continued
airworthiness of the airplane is
maintained, including all post-type-
certification modifications that may
have an impact on the approved
electronic-system security safeguards.

Issued in Renton, Washington, on February
10, 2017.

Michael Kaszycki,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2017-05333 Filed 3-16-17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2016-6137; Special
Conditions No. 25-644-SC]

Special Conditions: The Boeing
Company Model 787—-10 Airplane;
Aeroelastic Stability Requirements,
Flaps-Up Vertical Modal-Suppression
System

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Boeing Company (Boeing)
Model 787-10 airplane. This airplane
will have a novel or unusual design
feature when compared to the state of
technology envisioned in the
airworthiness standards for transport-
category airplanes. This design feature
is a flaps-up vertical modal-suppression
system, which is in lieu of traditional
methods of improving airplane flutter
characteristics. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: Effective April 17, 2017.

FOR FURTHER INFORMATION CONTACT:
Wael Nour, FAA, Airframe and Cabin
Safety Branch, ANM-115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone 425-227-2143; facsimile
425-227-1320.

SUPPLEMENTARY INFORMATION:

Background

On July 30, 2013, Boeing applied for
an amendment to Type Certificate No.
T00021SE to include the new Model
787-10 airplane. This twin-engine,
transport-category airplane is a
stretched-fuselage derivative of the 787—
9, with maximum seating capacity of
440 passengers. The 787-10 has a
maximum takeoff weight of 560,000 lbs.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR) 21.101,
Boeing must show that the Model 787—
10 airplane meets the applicable
provisions of the regulations listed in
Type Certificate No. T00021SE or the
applicable regulations in effect on the
date of application for the change,
except for earlier amendments as agreed
upon by the FAA.

In addition, the certification basis
includes other regulations, special
conditions, and exemptions that are not
relevant to these proposed special
conditions. Type Certificate No.
T00021SE will be updated to include a
complete description of the certification
basis for this airplane model.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model 787-10 airplane because
of a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under § 21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Model 787-10 airplane
must comply with the fuel-vent and
exhaust-emission requirements of 14
CFR part 34, and the noise-certification
requirements of 14 CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The Model 787-10 airplane will
incorporate the following novel or
unusual design feature:

A flaps-up vertical modal suppression
system.

Discussion

The Boeing Model 787—-10 will add a
new flaps-up vertical modal-
suppression (FOVMS) system to the
Normal mode of the primary flight-
control system (PFCS). The FOVMS
system is needed to satisfy the flutter-
damping margin requirements of
§ 25.629 and the means-of-compliance
provisions in Advisory Circular (AC)
25.629-1B. This system will be used in
lieu of typical methods of improving the
flutter characteristics of an airplane,
such as increasing the torsional stiffness
of the wing or adding wingtip ballast
weights.

The FOVMS system is an active
modal-suppression system that will
provide additional damping to an
already stable, but low-damped, 3Hz
symmetric wing, nacelle, and body
aeroelastic mode of the airplane. This
feedback-control system will maintain
adequate damping margins to flutter.
The FOVMS system accomplishes this
by oscillating the elevators, and, when
needed, the flaperons.

Because Boeing’s flutter analysis
shows that the 3Hz mode is stable and
does not flutter, the FOVMS system is
not an active flutter-suppression system,
but, rather, a damping-augmentation
system. At this time, the FAA is not
prepared to accept an active flutter-
suppression system that suppresses a
divergent flutter mode in the
operational or design envelope of the
airplane.

This will be the first time an active
modal-suppression system will be used
for § 25.629 compliance. The use of this
new active modal-suppression system
for flutter compliance is novel or
unusual when compared to the
technology envisioned in the current
airworthiness standards. Consequently,
special conditions are required in
consideration of the effects of this new
system on the aeroelastic stability of the
airplane, both in the normal and failed
state, to maintain the level of safety
intended by § 25.629.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Discussion of Comments

Notice of Proposed Special
Conditions No. 25-16—05—SC for the
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Boeing Model 787-10 airplane was
published in the Federal Register on
September 20, 2016 (81 FR 64360). One
substantive comment was received.

By letter no. B-H020-REG-16—-TLM-—
68 dated November 1, 2016, Boeing
stated that they ““. . . recommend that
development of future requirements for
the application of [active modal-
suppression system for flutter
compliance] technology be the subject
of an Aviation Rulemaking Advisory
Committee (ARAC).” Boeing adds that
“. . . standard requirements should be
developed which reflect this state-of-
the-art system and apply to all airplane
manufacturers. The development of
these requirements would benefit from
the collaborative effort of an ARAC.”

The FAA agrees with Boeing and
currently has plans to task ARAC to
develop recommendations on this
subject.

Applicability

As discussed above, these special
conditions are applicable to the Boeing
Model 787-10 airplane. Should Boeing

apply at a later date for a change to the
type certificate to include another

model incorporating the same novel or
unusual design feature, these special

conditions would apply to that model as

well.
Conclusion

This action affects only a certain
novel or unusual design feature on one
model series of airplane. It is not a rule
of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Boeing Model
787-10 airplanes.

The following special conditions are
proposed to address the aeroelastic
stability of the 787-10 airplane with the

FOVMS system as an integral part of the
PFCS Normal mode:

Analytical Flutter-Clearance
Requirements

1. The airplane in the PFCS Normal
mode (which includes FOVMS) must
meet the nominal (no failures) flutter
and aeroelastic stability requirements of
§25.629(b)(1), and the damping-margin
criteria of AC 25.629-1B, Section
7.1.3.3. Figure 1, below, illustrates the
Damping versus Airspeed plot.

a. The aeroservoelastic analysis must
take into account the effect of the
following items:

i. Significant structural and
aerodynamic nonlinearities.

ii. Significant FOVMS nonlinearities,
including control-surface rate and
displacement saturation, and
blowdown.

iii. The range of design maneuver load
factors.

iv. Control surface freeplay.

v. Any other items that may affect the
performance of the FOVMS system in
maintaining adequate modal damping
margins.

Analytical Flutter Requirements - Nominal Cases, No Failures
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- Plot assumes a Constant Mach - Variable Density analysis.

Figure 1: Damping vs. Airspeed; PFCS Normal mode, FOVMS system operative



Federal Register/Vol. 82, No. 51/Friday, March 17, 2017 /Rules and Regulations

14117

2. The airplane in the PFCS Normal
mode, but with the FOVMS system
inoperative, must exhibit a damping
margin to flutter of 0.015g within the
Vo/Mp envelope, linearly decreasing (in

KEAS) to zero damping margin to flutter
at 1.15 Vp/1.15 Mp, limited to Mach 1.0.
That is, the 3Hz mode should not cross
the g = 0.015 line below Vp, or the g =
0.03 line below 1.15 Vp, assuming the

use of analysis Method 1 of AC 25.629—
1B, Section 7.1.3.3. Figure 2, below,
illustrates the Damping versus Airspeed
plot.

0.06

Analytical Flutter Requirements - Nominal Cases, No Failures

0.05

0.04

Unstable - Flutter
0.03
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to Flutter with Active Modal
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“I Suppression (FOVMS)

Inoperative: 0.015g up to

0.015
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b= == ===

1
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-0.03

-0.04

PFCS Normal Mode with FOVMS inoperative must maintain
the prescribed residual damping marginto flutter

-0.05

-0.06

Notes:
y - Plot is based on the assumption that the structural damping available is 0.03g (Method 1 of AC 25.629-1B).
- Plot assumes a Constant Mach - Variable Density analysis.

Figure 2: Damping vs. Airspeed; PFCS Normal mode, FOVMS system inoperative

3. The airplane in the PFCS Normal
mode (which includes FOVMS) must
meet the fail-safe flutter and aeroelastic
stability requirements of § 25.629(b)(2),
and the damping-margin criteria of AC
25.629-1B, Section 7.1.3.5.

4. The airplane in the PFCS
Secondary and Direct modes must meet
the fail-safe flutter and aeroelastic-
stability requirements of § 25.629(b)(2),
and the damping-margin criteria of AC
25.629-1B, Section 7.1.3.5.

Issued in Renton, Washington, on February
10, 2017.

Michael Kaszycki,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2017-05326 Filed 3—-16—17; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2016-9403; Special
Conditions No. 25-643-SC] Special
Conditions: Embraer, S.A., Model ERJ 190-
300 Airplane; Dive-Speed

Definition with High-Speed-Protection
System

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Embraer, S.A., (Embraer)
Model ERJ 190-300 airplane. This
airplane will have a novel or unusual
design feature when compared to the
state of technology envisioned in the
airworthiness standards for transport-
category airplanes. This design feature
is a high-speed-protection system. The
applicable airworthiness regulations do

not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: This action is effective on
Embraer on March 17, 2017. We must
receive your comments by May 1, 2017.

ADDRESSES: Send comments identified
by docket number FAA-2016-9403
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
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Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov/

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Greg
Schneider, FAA, Airframe and Cabin
Safety Branch, ANM—-115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone 425-227-2116; facsimile
425-227-1320.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for prior public comment
on, these special conditions is
impracticable because these procedures
could delay issuance of the design
approval and thus delivery of the
affected airplane.

In addition, the substance of these
special conditions has been subject to
the public-comment process in several
prior instances with no substantive
comments received. The FAA therefore
finds that good cause exists for making
these special conditions effective upon
publication in the Federal Register.

The FAA is requesting comments to
allow interested persons to submit
views that may not have been submitted
in response to the prior opportunities
for comment described above.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a

specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On September 13, 2013, Embraer S.A.
applied for an amendment to Type
Certificate No. A57NM to include the
new Model ER] 190-300 series
airplanes. The ER] 190-300, which is a
derivative of the ER] 190-100 STD
currently approved under Type
Certificate No. A57NM, is a 97 to 114-
passenger transport-category airplane
designed with a new wing with a high
aspect ratio and raked wingtip, and a
new electrical-distribution system. The
maximum take-off weight is 124,340 lbs
(56,400 kg).

Type Certification Basis

Under the provisions of § 21.101,
Embraer must show that the ER] 190—
300 meets the applicable provisions of
the regulations listed in Type Certificate
No. A57NM, or the applicable
regulations in effect on the date of
application for the change, except for
earlier amendments as agreed upon by
the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Embraer Model ER] 190-300
airplane because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Embraer Model ER] 190—
300 airplane must comply with the fuel-
vent and exhaust-emission requirements
of 14 CFR part 34 and the noise-
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of

the type certification basis under
§21.101.

Novel or Unusual Design Features

The Embraer Model ER] 190-300
airplane will incorporate the following
novel or unusual design feature: a high-
speed-protection system.

Discussion

Section 25.335(b)(1) addresses a dive-
speed condition, that was originally
adopted in part 4b of the Civil Air
Regulations, to provide an acceptable
speed margin between design cruise
speed and design dive speed. Design
dive speed impacts flutter-clearance
design speeds and airframe design
loads. While the initial condition for the
upset specified in the rule is 1 g level
flight, protection is provided for other
inadvertent overspeed conditions as
well. Section 25.335(b)(1) is intended as
a conservative enveloping condition for
potential overspeed conditions,
including non-symmetric conditions. To
ensure that potential overspeed
conditions are covered, the applicant
should demonstrate that the airplane
will not exceed dive speed in
inadvertent, or gust-induced, upsets
resulting in initiation of the dive from
non-symmetric attitudes; or that the
airplane is protected, by the flight-
control laws, from getting into non-
symmetric upset conditions. The
applicant should conduct a
demonstration that includes a
comprehensive set of conditions, as
described in the special conditions.

These special conditions are in lieu of
§25.335(b)(1). Section 25.335(b)(2),
which also addresses the design dive
speed, is applied separately. Advisory
Circular (AC) 25.335-1A, Design Dive
Speed, dated September 29, 2000,
provides an acceptable means of
compliance to § 25.335(b)(2)).

Special conditions are necessary to
address the high-speed-protection
system on the Embraer Model ERJ 190—
300 airplane. The special conditions
identify various symmetric and non-
symmetric maneuvers that will ensure
that an appropriate design dive speed,
Vp/Mp, is established.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to the Embraer
Model ER] 190-300 airplane. Should

Embraer apply at a later date for a
change to the type certificate to include
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another model incorporating the same
novel or unusual design feature, these
special conditions would apply to that
model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, the FAA
has determined that prior public notice
and comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
publication in the Federal Register. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Embraer Model
ERJ 190-300 airplanes.

1. In lieu of compliance with
§ 25.335(b)(1), if the flight-control
system includes functions that act
automatically to initiate recovery before
the end of the 20-second period
specified in § 25.335(b)(1), Vo/Mp must
be determined from the greater of the
speeds resulting from special conditions
1(a) and 1(b), below. The speed increase
occurring in these maneuvers may be
calculated if reliable or conservative
aerodynamic data are used.

a. From an initial condition of
stabilized flight at Vc/Mc, the airplane
is upset so as to take up a new flight
path 7.5 degrees below the initial path.
Control application, up to full authority,
is made to try to maintain this new
flight path. Twenty seconds after
initiating the upset, manual recovery is
made at a load factor of 1.5 g (0.5 g
acceleration increment), or such greater

load factor that is automatically applied
by the system with the pilot’s pitch
control neutral. Power, as specified in
§25.175(b)(1)(iv), is assumed until
recovery is initiated, at which time
power reduction and the use of pilot-
controlled drag devices may be used.

b. From a speed below Vc/Mc, with
power to maintain stabilized level flight
at this speed, the airplane is upset so as
to accelerate through V</Mc at a flight
path 15 degrees below the initial path
(or at the steepest nose-down attitude
that the system will permit with full
control authority if less than 15
degrees). The pilot’s controls may be in
the neutral position after reaching V¢/
Mc and before recovery is initiated.
Recovery may be initiated three seconds
after operation of the high-speed
warning system by application of a load
of 1.5 g (0.5 g acceleration increment),
or such greater load factor that is
automatically applied by the system
with the pilot’s pitch control neutral.
Power may be reduced simultaneously.
All other means of decelerating the
airplane, the use of which is authorized
up to the highest speed reached in the
maneuver, may be used. The interval
between successive pilot actions must
not be less than one second.

2. The applicant must also
demonstrate that the speed margin,
established as above, will not be
exceeded in inadvertent or gust-induced
upsets resulting in initiation of the dive
from non-symmetric attitudes, unless
the airplane is protected, by the flight-
control laws, from getting into non-
symmetric upset conditions. The upset
maneuvers described in Advisory
Circular 25-7C, “Flight Test Guide for
Certification of Transport Category
Airplanes,” section 8, paragraph 32,
sub-paragraphs c(3)(a) and (b), may be
used to comply with this requirement.

3. The probability of any failure of the
high-speed-protection system that
would result in an airspeed exceeding
those determined by special conditions
1 and 2, above, must be less than 10~5
per flight hour.

4. Failures of the system must be
annunciated to the pilots. Airplane
flight-manual instructions must be
provided that reduce the maximum
operating speeds, Vmo/Mmo. With the
system failed, the operating speed must
be reduced to a value that maintains a
speed margin between Vvo/Mwmo and
Vp/Mp, and that is consistent with
showing compliance with § 25.335(b)
without the benefit of the high-speed-
protection system.

5. Dispatch of the airplane with the
high-speed-protection system
inoperative could be allowed under an
approved minimum equipment list that

would require airplane flight-manual
instructions to indicate reduced
maximum operating speeds, as
described in special condition 4, above.
In addition, the flight-deck display of
the reduced operating speeds, as well as
the overspeed warning for exceeding
those speeds, must be equivalent to that
of the normal airplane with the high-
speed-protection system operative. Also,
the applicant must show that no
additional hazards are introduced with
the high-speed-protection system
inoperative.

Issued in Renton, Washington, on February
7,2017.
Michael Kaszycki,
Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2017-05329 Filed 3—-16—17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2016-9401; Special
Conditions No. 25-651-SC]

Special Conditions: Avionics Design
Services Ltd., Textron Model 550/S550/
560/560XL Airplanes; Rechargeable
Lithium Batteries and Battery Systems

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Textron Model 550/5550/
560/560XL airplanes. These airplanes,
as modified by Avionics Design Services
Ltd., will have a novel or unusual
design feature when compared to the
state of technology envisioned in the
airworthiness standards for transport-
category airplanes. This design feature
is rechargeable lithium batteries and
battery systems installed in the
airplanes. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: This action is effective on
Textron on March 17, 2017. We must
receive your comments by May 1, 2017.
ADDRESSES: Send comments identified
by docket number FAA-2016-9401
using any of the following methods:

O Federal eRegulations Portal: Go to
http://www.regulations.gov/and follow
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the online instructions for sending your
comments electronically.

O Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington,
DG, 20590-0001.

O Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

O Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.
dot.gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Nazih Khaouly, FAA, Airplane and
Flightcrew Interface Branch, ANM-111,
Transport Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone 425-227-2432; facsimile
425-227-1320.

SUPPLEMENTARY INFORMATION:

The substance of these special
conditions has been subject to the notice
and comment period in several prior
instances and has been derived without
substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, the FAA
has determined that prior public notice
and comment are unnecessary and
impracticable, and good cause exists for
making these special conditions

effective upon publication in the
Federal Register.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On July 9, 2015, Avionics Design
Services Ltd. applied for a supplemental
type certificate for rechargeable lithium
batteries and battery systems installed
in Textron Model 550/S550/560/560XL
airplanes. These airplanes are twin-
engine, transport-category business jets
with a maximum capacity of 8 (Models
550 and 560) or 9 (Models S550 and
560XL) passengers, and maximum
takeoff weights of 15,100 lbs. (Models
550 and S550), 16,300 lbs. (Model 560),
and 20,200 lbs. (Model 560XL).

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR) 21.101,
Avionics Design Services Ltd. must
show that the Textron Model 550/S550/
560/560XL airplanes, as changed,
continue to meet the applicable
provisions of the regulations listed in
Type Certificate No. A22CE, or the
applicable regulations in effect on the
date of application for the change,
except for earlier amendments as agreed
upon by the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Textron Model 550/5550/560/
560XL airplanes, as modified by
Avionics Design Services Ltd., because
of a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
these special conditions would also
apply to the other model under § 21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Model 550/5550/560/
560XL airplanes, as modified by

Avionics Design Services Ltd., must
comply with the fuel-vent and exhaust-
emission requirements of 14 CFR part
34, and the noise-certification
requirements of 14 CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The Textron Model 550/S550/560/
560XL airplanes, as modified by
Avionics Design Services Ltd., will
incorporate the following novel or
unusual design feature:

Installed rechargeable lithium
batteries and battery systems.

Rechargeable lithium batteries are a
novel or unusual design feature in
transport-category airplanes. This type
of battery has certain failure,
operational, and maintenance
characteristics that differ significantly
from those of the nickel-cadmium and
lead-acid rechargeable batteries
currently approved for installation on
transport-category airplanes.

Discussion

Rechargeable lithium batteries are
novel and unusual with respect to the
state of technology considered when
these requirements were codified. These
batteries introduce higher energy levels
into airplane systems through new
chemical compositions in various
battery-cell sizes and construction.
Interconnection of these cells in battery
packs introduces failure modes that
require unique design considerations,
such as provisions for thermal
management.

Recent events involving rechargeable
and non-rechargeable lithium batteries
prompted the FAA to initiate a broad
evaluation of these energy-storage
technologies. In January 2013, two
independent events involving
rechargeable lithium-ion batteries
demonstrated unanticipated failure
modes. These events are described in a
National Transportation Safety Board
letter to the FAA, dated May 22, 2014,
which is available at: http://www.ntsb.
gov/doclib/recletters/2014/A-14-032-
036.pdf.

On July 12, 2013, an event involving
a non-rechargeable lithium battery in an
emergency-locator transmitter
installation demonstrated unanticipated
failure modes. This event is described in
Air Accident Investigations Branch
Bulletin S5/2013, available at: http://
www.aaib.gov.uk/cms_resources.cfm
?file=/S5-2013%20ET-AOP.pdf.
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Some other known uses of
rechargeable and non-rechargeable
lithium batteries on airplanes include:

O Flight deck and avionics systems
such as displays, global-positioning
systems, cockpit voice recorders, flight-
data recorders, underwater-locator
beacons, navigation computers,
integrated avionics computers, satellite
network/communication systems,
communication-management units, and
remote-monitor electronic line
replaceable units (LRU);

O Cabin safety, entertainment and
communications equipment including
life rafts, escape slides, seatbelt air bags,
cabin-management systems, Ethernet
switches, routers and media servers,
wireless systems, internet and in-flight
entertainment systems, satellite
televisions, and remote controls and
handsets; and,

O Systems in cargo areas including
door controls, sensors, video
surveillance equipment and security
systems.

Some known potential hazards and
failure modes associated with
rechargeable lithium batteries are:

O Internal failures. In general, these
batteries are significantly more
susceptible to internal failures that can
result in self-sustaining increases in
temperature and pressure (i.e., thermal
runaway) than their nickel-cadmium or
lead-acid counterparts. The metallic
lithium can ignite, resulting in a self-
sustaining fire or explosion.

O Fast or imbalanced discharging.
Fast discharging, or an imbalanced
discharge of one cell of a multi-cell
battery, may create an overheating
condition that results in an
uncontrollable venting condition which,
in turn, leads to a thermal event or an
explosion.

O Flammability. Unlike nickel-
cadmium and lead-acid batteries, these
batteries use higher energy and current
in an electrochemical system that can be
configured to maximize energy storage
of lithium, and use liquid electrolytes
that can be extremely flammable. The
electrolyte, as well as the electrodes, can
serve as a source of fuel for an external
fire if the battery casing is breached.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to the Textron
Model 550/S550/560/560XL airplanes

as modified by Avionics Design Services
Ltd. Should Avionics Design Services

Ltd. apply at a later date for a
supplemental type certificate to modify
any other model included on Type
Certificate No. A22CE to incorporate the
same novel or unusual design feature,
these special conditions would apply to
that model as well.

Conclusion

This action affects only a certain
novel or unusual design feature on one
model series of airplanes. It is not a rule
of general applicability and affects only
the applicant who applied to the FAA
for approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, the FAA
has determined that prior public notice
and comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
publication in the Federal Register. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Textron Model
550/S550/560/560XL airplanes
modified by Avionics Design Services
Ltd.

Each rechargeable lithium battery
installation must:

1. Be designed so that safe cell
temperatures and pressures are
maintained under all foreseeable
operating conditions to preclude fire
and explosion.

2. Be designed to preclude the
occurrence of self-sustaining,
uncontrolled increases in temperature
Or pressure.

3. Not emit explosive or toxic gases in
normal operation, or as a result of its
failure, that may accumulate in

hazardous quantities within the
airplane.

4. Meet the requirements of Title 14,
Code of Federal Regulations 25.863.

5. Not damage surrounding structure
or adjacent systems, equipment, or
electrical wiring from corrosive fluids or
gases that may escape.

6. Have provisions to prevent any
hazardous effect on airplane structure or
systems caused by the maximum
amount of heat the installation can
generate due to any failure of it or its
individual cells.

7. Be capable of automatically
controlling the charge rate of each cell
to prevent cell imbalance, back
charging, overcharging, overheating, and
uncontrollable temperature and
pressure.

8. Have a means to be automatically
disconnected from its charging source in
the event of an over-temperature
condition, cell failure, or battery failure.

9. Have a failure sensing and warning
system to alert the flightcrew if the
installation’s failure affects safe
operation of the airplane.

10. If its function is required for safe
operation of the airplane, the
installment must have a monitoring and
warning feature that alerts the
flightcrew when its charge state falls
below acceptable levels.

Note 1: A battery system consists of the
battery, battery charger, and any protective,
monitoring, and alerting circuitry or
hardware inside or outside of the battery. It
also includes vents (where necessary) and
packaging. For the purpose of these special
conditions, a battery and battery system are
referred to as a battery.

Note 2: These special conditions apply to
all rechargeable lithium battery installations
in lieu of Title 14, Code of Federal
Regulations 25.1353(c)(1) through (c)(4) at
Amendment 25-42. Section 25.1353(c)(1)
through (c)(4) at Amendment 25—42 remains
in effect for other battery installations.

Note 3: Section 25.863 is applicable to
areas of the airplane that could be exposed
to flammable fluid leakage from airplane
systems. Rechargeable lithium batteries
contain electrolyte that is a flammable fluid.
The FAA includes special condition 4 to
make it clear to applicants that the
flammable-fluid fire-protection requirements
of § 25.863 apply to rechargeable lithium
battery installations.

Note 4: Special conditions 7 and 8 require
rechargeable lithium batteries to have
“automatic” means, for charge rate and
disconnect, due to the fast-acting nature of
lithium battery chemical reactions. Manual
intervention would not be timely or effective
in mitigating the hazards associated with
these batteries.
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Issued in Renton, Washington, on February
23, 2017.

Michael Kaszycki,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2017-05334 Filed 3—-16—17; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2014-0078; Special
Conditions No. 25-543-SC]

Special Conditions: Embraer S.A.
Model ERJ-170 Airplanes; Seats With
Large, Non-Traditional, Non-Metallic
Panels

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments; correction.

SUMMARY: This document corrects an
error that appeared in Federal Docket
no. FAA-2014-0078, Special
Conditions no. 25-543—-SC, which was
published in the Federal Register on
March 3, 2014 (79 FR 11679). The error
is in the type-certificate number
referenced in the Background and Type
Certification Basis sections of the
special conditions. It is being corrected
herein.

DATES: The effective date of this
correction is March 17, 2017

FOR FURTHER INFORMATION CONTACT:
Jayson Claar, FAA, Airframe and Cabin
Safety Branch, ANM—111, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone 425-227-2194; facsimile
425-227-1149.

SUPPLEMENTARY INFORMATION:

Background

Special Conditions no. 25-543—-SC
was published in the Federal Register
on March 3, 2014 (79 FR 11679). The
document issued special conditions
pertaining to seats with large, non-
traditional, non-metallic panels.

As published, the document
contained four errors, each referring to
the type-certificate number for the
Embraer S.A. Model ERJ-170 airplane.

Because no other part of the
regulatory information has been
changed, the special conditions
document is not being re-published.

Correction

In the Final Special Conditions,
Request for Comments document [FR

Doc. 2014—-04559 Filed 2—28-14; 8:45
a.m.] published on March 3, 2014 (79
FR 11679), make the following
correction:

On page 11679, column 3, in the first
and second paragraphs of the
Background section; and on page 11680,
column 1, in the first paragraph of the
Type Certification Basis section, change
“A57NM” to “A56NM.”

Issued in Renton, Washington on February
10, 2017.
Michael Kaszycki,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2017—-05328 Filed 3—16-17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2016-8247; Special
Conditions No. 25-652-SC]

Special Conditions: Aerocon
Engineering Company, Boeing Model
777-200 Airplane; Access Hatch
Installed Between the Cabin and the
Class C Cargo Compartment To Allow
In-Flight Access to the Cargo
Compartment

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Boeing Model 777-200
airplane. This airplane, as modified by
Aerocon Engineering Company
(Aerocon), will have a novel or unusual
design feature when compared to the
state of technology envisioned in the
airworthiness standards for transport-
category airplanes. This design feature
is an access hatch, installed between the
cabin and the Class C cargo
compartment, to allow in-flight access
to the Class C cargo compartment. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: Effective April 17, 2017.

FOR FURTHER INFORMATION CONTACT: ]ohn
Shelden, FAA, Airframe and Cabin
Safety Branch, ANM-115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;

telephone 425-227-2785; facsimile
425-227-1320.

SUPPLEMENTARY INFORMATION:
Background

On June 26, 2015, Aerocon applied for
a supplemental type certificate to install
an access hatch between the cabin and
Class C cargo compartment in the
Boeing Model 777-200 airplane. This
airplane is a twin-engine, transport-
category airplane with a VIP interior
configuration. The Model 777-200 has a
maximum passenger capacity of 440,
and a maximum takeoff weight of
535,000 pounds.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR) 21.101,
Aerocon must show that the Boeing
Model 777-200 airplane, as changed,
continues to meet the applicable
provisions of the regulations listed in
Type Certificate No. TO0001SE, or the
applicable regulations in effect on the
date of application for the change,
except for earlier amendments as agreed
upon by the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Boeing Model 777-200 airplane,
as changed, because of a novel or
unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
these special conditions would also
apply to the other model under § 21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Boeing Model 777-200
airplane, as modified by Aerocon, must
comply with the fuel-vent and exhaust-
emission requirements of 14 CFR part
34, and the noise-certification
requirements of 14 CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The Boeing Model 777-200 airplane,
as modified by Aerocon, will
incorporate the following novel or
unusual design feature: An access hatch
installed between the cabin and the
Class C cargo compartment, to allow in-
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flight access to the Class C cargo
compartment.

Discussion

The VIP operator requests to have
access to the aft lower-deck Class C
cargo compartment on their Boeing
Model 777-200 airplane to store trash
during flight. The installation consists
of an access hatch from the main
passenger cabin, with an access ladder,
and a trash container mounted on its
own standard airliner pallet in the
lower-deck Class C cargo compartment.

The FAA considers that the access
hatch may impact the isolation of the
passenger cabin from the cargo
compartment. Isolation is necessary to
protect the passengers, as required by
§25.857(c), from fire and smoke that
may start within the cargo compartment.
In addition, the in-flight access to the
lower-deck Class C cargo compartment
creates unique hazards resulting from
passengers having access to cargo and
baggage in the compartment. These
hazards include the safety of the
persons entering the cargo
compartment, possible hazards to the
airplane as a result of the access, and
security concerns with access to the
checked baggage and cargo. The special
conditions defined herein provide
additional requirements necessary to
ensure sufficient cabin isolation from
fire and smoke in this unusual design
configuration, and for passenger safety
while occupying the Class C cargo
compartment.

The current rules relating to Class C
cargo compartments do not address
provisions for in-flight accessibility. The
intent of the Class C cargo compartment
was that it be a self-contained and
isolated compartment intended to carry
baggage and cargo, but not intended for
human habitation. The FAA gave no
consideration to an in-flight-accessible
Class C cargo compartment when the
classification was first developed, as no
manufacturer had ever incorporated
such a feature into their design.
Inherently, a “cargo compartment” was
not intended for in-flight access,
especially by the traveling public. An
allowance has been made specifically
for crew access into a Class B cargo
compartment for the express purpose of
firefighting. Access into a cargo
compartment carries with it an
increased level of risk to the occupant
entering the compartment, and to the
airplane, as baggage or cargo could shift,
a decompression could occur in the
compartment, or a fire could develop
during flight.

The FAA has determined that the
existing airworthiness standards do not
contain adequate or appropriate safety

standards relative to passenger access to
cargo compartments. As a result, special
conditions are the appropriate means to
address this and all future in-flight-
accessible Class C cargo compartments.

Based upon the above discussion, the
cargo-compartment isolation criterion is
the main concern related to the access-
hatch design, which is intended to be
installed between the cabin and the
Class C cargo compartment.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Discussion of Comments

Notice of Proposed Special
Conditions No. 25—-16—-08-SC for the
Boeing Model 777-200 airplane, as
modified by Aerocon, was published in
the Federal Register on October 26,
2016 (81 FR 74350). The FAA received
6 comments from two commenters.

The Boeing Company (Boeing) comment 1
states, in pertinent part, that,

In addition to items 1 through 9, the
following additional features should be
considered in providing the necessary
protection to passengers as required by Sec.
25.857(c):

Amount of time hatch to be left in the open
condition—with the hatch open it is
conceivable that the smoke detection system
could be disrupted due to the change in air
flow.

Similar access to class E compartments has
required that the door/hatch remain closed
while the occupant is in the compartment to
minimize the time that the barrier between
cargo compartment and occupied areas is
compromised.

The FAA concurs that the airflow in
the Class C cargo compartment would
be affected during the time the access
door is open. However, the intended
provision of access to the lower-deck
Class C cargo compartment is to enable
a crewmember (in this case, a flight
attendant) to place trash in a palletized
container. The duration during which
the access door is opened is expected to
be very brief. If a fire occurs in the Class
C cargo compartment during the time
the crewmember is present, then the
crew procedure requires vacating the
compartment immediately and
informing the flight crew after closing
the access door. After the door is closed,
the normal ventilation flow in the
compartment should be reestablished,
and the built-in fire detection system
should provide annunciation of a fire to
the flight deck within the required time,
per 14 CFR 25.858.

The FAA finds that the limited time
during which a crewmember is present
in the Class C cargo compartment, and

the access door is open, should not
result in an appreciable increase in the
fire risk. The FAA made no changes to
the proposed special conditions in
response to this comment.

Boeing states that some certified
designs with access to Class E cargo
compartments have required a door or
hatch to remain closed while the
compartment is occupied. However, the
duration of the occupancy of those
configurations may have been for a long
period of time for such tasks as
providing care to an animal. As stated
previously, these special conditions
pertain to a configuration that permits a
limited duration of cargo-compartment
occupancy. The FAA made no changes
to the proposed special conditions in
response to this comment.

Boeing comment 2 states, in pertinent part,
that,

In addition to items 1 through 9, the
following additional features should be
considered in providing the necessary
protection for occupants entering the class C
cargo compartment:

Required lighting for visibility of cargo
compartment hazards (shifting cargo, open
holes in floor, trip hazards, etc.)

The FAA concurs that the Class C
cargo compartment should have lighting
installed to mitigate the hazards that
may be encountered. We have added
this requirement to these final special
conditions.

Boeing comment 3 states, in pertinent part,
that,

Means of communication from hatch to
occupant needs to consider distance from
opening to occupant, noise level of
compartment.

The FAA concurs that adequate
communication procedures must be
established when the crew is accessing
the Class C cargo compartment. We have
added this requirement to these final
special conditions.

Boeing comment 4 states, in pertinent part,
that,

[14] CFR 25.1439 requires the installation
of protective breathing equipment in each
isolated separate compartment in which crew
member occupancy is permitted during flight
for the maximum number of crew members
expected to be in the area during any
operation.

The FAA concurs that the crew
should have protective breathing
equipment available and carried into the
compartment if the compartment is
occupied for a significant amount of
time. However, as stated previously, the
intended use of the compartment is to
place trash in a palletized container.

The duration of cargo-compartment
access required by the applicant for
these special conditions is considered
minimal, and therefore the installation
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of protective breathing equipment is not
required. The FAA made no changes to
the proposed special conditions in
response to this comment.

Boeing comment 5 states, in pertinent part,
that,

[14] CFR 121.309 requires at least one fire
extinguisher for each class E cargo
compartment that is accessible to crew
members during flight. Crew members
entering class C cargo compartments should
have similar protection to occupants entering
class E cargo compartments.

The FAA acknowledges the intent of
Boeing’s comment. The fire-safety
design features in a Class C cargo
compartment include a total-flooding
fire suppression system that does not
rely upon the presence of a crewmember
to fight a fire.

The FAA has stated in different
sources, and most recently in a
preamble to Amendment 25-142, that
the effectiveness of a crewmember
fighting a fire is limited to small
compartments where the crewmember
must be able to reach any part of the
compartment using the contents of a
hand-held fire extinguisher, and that
access should be a function of how the
compartment is configured, rather than
according to compartment volume.

Considering the volume and
configuration of Class C cargo
compartments, the FAA finds that the
appropriate procedure for a
crewmember present in a Class C cargo
compartment, in the event of a fire, is
to vacate the compartment immediately
and inform the flight crew after closing
the access door. In addition, carrying a
hand-held fire extinguisher into the
Class C cargo compartment may impede
the crewmember’s movements, such as
during escape from a Class C cargo
compartment in the event of a fire, and
may increase the time the crewmember
is accessing the compartment; both of
those scenarios may increase
crewmember risk in the event of a fire.
The FAA made no changes to the
proposed special conditions in response
to this comment.

Embraer S. A. (Embraer) states, in pertinent
part, that,

The proposed special condition for access
hatch installed between the cabin and the
class C cargo compartment to allow in-flight
access to the cargo compartment has several
requirements that are different from those
used in a similar past special condition (25—
273-SC). The preamble of this special
condition notice does not indicate why these
additional requirements are deemed
necessary, so it would be helpful if some
explanation was provided for why additional
requirements are now being proposed for this
project since we are unaware of any adverse
service history or other evidence that shows

that the requirements used in previous
special conditions are now inadequate.

The relevant additional requirements are:

2. One cabin crewmember must be present
to monitor the hatch from the main cabin
when another cabin crewmember is using the
access hatch to access the aft lower-deck
Class C cargo compartment.

6. The airplane must be operated as

private, not for hire, not for common carriage.

This provision does not preclude the
operator from receiving remuneration to the
extent consistent with 14 CFR parts 125 and
91, subpart F, as applicable.

7. Use of the access hatch, and access to
the aft Class C cargo compartment, is limited
to the crew only. A placard stating, “Crew
Only Access” must be located outside of, and
on or near the access hatch of, the aft lower-
deck Class C cargo compartment.

The FAA concurs with the Embraer
comment in that there is a similar
special condition with different
requirements. However, Special
Conditions 25-273-SC has other
requirements, such as the installation of
warning systems and emergency
equipment, that these special conditions
do not require. Instead of these systems
and equipment, the applicant has
proposed to limit the use of the
operation to private, not for hire, not for
common carriage; and to have a
crewmember present at the access hatch
to monitor activity in the Class C cargo
compartment. The FAA determines that
Embraer’s comment does not necessitate
a change to the proposed special
conditions.

Applicability

As discussed above, these proposed
special conditions are applicable to the
Boeing Model 777-200 airplane
modified by Aerocon. Should Aerocon
apply at a later date for a supplemental
type certificate to modify any other
model included on Type Certificate No.
T00001SE to incorporate the same novel
or unusual design feature, these special
conditions would apply to that model as
well.

Conclusion

This action affects only a certain
novel or unusual design feature on one
model series of airplane. It is not a rule
of general applicability and affects only
the applicant who applied to the FAA
for approval of this feature on the
airplane.

List of Subjects in 14 CFR Part 25
Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Boeing Model
777-200 airplanes modified by Aerocon.

1. The flight deck must contain an
indicator to advise the flightcrew when
the access hatch for the Class C cargo
compartment is opened.

2. One cabin crewmember must be
present to monitor the hatch from the
main cabin when another cabin
crewmember is using the access hatch to
access the aft lower-deck Class C cargo
compartment. Adequate communication
procedures must be established between
the crewmembers to maintain verbal
contact between the main cabin and the
Class C cargo compartment. These
procedures must be included in the
Cabin Crew Operating Manual.

3. Means must be provided to keep
the access hatch open while the aft
lower-deck Class C cargo compartment
is occupied during flight.

4. Means must be provided to keep
the occupied area of the Class C cargo
compartment illuminated during use.

5. Access to the aft lower-deck Class
C cargo compartment or using the access
hatch is not allowed during:

a. Taxi, takeoff, and landing,

b. when the fasten-seat-belt sign is
illuminated,

c. in the event of emergency not
limited to smoke and fire detected in the
cargo compartment.

6. A placard stating, “Do Not Enter
During Taxi, Takeoff, Landing, or
Emergency” (or similar wording) must
be located outside of, and on or near the
access hatch of, the aft lower-deck Class
C cargo compartment.

7. The airplane must be operated as
private, not for hire, not for common
carriage. This provision does not
preclude the operator from receiving
remuneration to the extent consistent
with 14 CFR parts 125 and 91, subpart
F, as applicable.

8. Use of the access hatch, and access
to the aft Class C cargo compartment, is
limited to the crew only.

9. A placard stating, “Crew Only
Access” must be located outside of, and
on or near the access hatch of, the aft
lower-deck Class C cargo compartment.

10. The Airplane Flight Manual must
instruct the crew to close the access
hatch when crew are not accessing the
aft lower-deck Class C cargo
compartment.

11. Special conditions 5, 7, 8, and 10
must be documented in the Limitations
section of the Airplane Flight Manual.

Note: The airplane owner or operator must
contact the Transportation Security
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Administration (TSA) prior to operating
within United States airspace to ensure that
this design, and related operational
procedures, comply with TSA requirements.

Issued in Renton, Washington, on March 2,
2017.

Michael Kaszycki,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2017-05325 Filed 3-16—17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2016-9297; Special
Conditions No. 25-648-SC]

Special Conditions: Textron Aviation
Inc. Model 700 Airplane; Airplane
Electronic-System Security Protection
From Unauthorized External Access

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Textron Aviation Inc.
(Textron) Model 700 airplane. This
airplane will have a novel or unusual
design feature when compared to the
state of technology envisioned in the
airworthiness standards for transport-
category airplanes. This design feature
is airplane electronic systems and
networks that allow access from
external sources (e.g., wireless devices,
Internet connectivity) to the airplane’s
internal electronic components. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: This action is effective on
Textron on March 17, 2017. We must
receive your comments by May 1, 2017.
ADDRESSES: Send comments identified
by docket number FAA-2016-9297
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/and follow
the online instructions for sending your
comments electronically.

¢ Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington,
DC, 20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

¢ Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.
gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Varun Khanna, FAA, Airplane and
Flightcrew Interface, ANM-111,
Transport Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone 425-227-1298; facsimile
425-227-1320.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for prior public comment
on, these special conditions is
impracticable because these procedures
would significantly delay issuance of
the design approval, and thus delivery,
of the affected airplane.

In addition, the substance of these
special conditions has been subject to
the public-comment process in several
prior instances with no substantive
comments received. The FAA therefore
finds that good cause exists for making
these special conditions effective upon
publication in the Federal Register.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any

recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On November 20, 2014, Textron
applied for a type certificate for their
new Model 700 airplane. The Textron
Model 700 airplane is a twin-engine,
transport-category executive airplane
with seating for 2 crewmembers and 12
passengers, and a maximum takeoff
weight of 38,514 lbs.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR) 21.17,
Textron must show that the Model 700
airplane meets the applicable provisions
of part 25, as amended by Amendments
25—1 through 25-139, 25-141, and 25—
143.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Textron Model 700 airplane
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Textron Model 700
airplane must comply with the fuel-vent
and exhaust-emission requirements of
14 CFR part 34 and the noise-
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The Textron Model 700 airplane will
incorporate the following novel or
unusual design feature: A digital-
systems network architecture composed
of several connected networks. This
network architecture and network
configuration will have the capability to
allow access to or by external network
sources, and may be used for or
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interfaced with a diverse set of
functions, including:

o Flight-safety-related control,
communication, and navigation systems
(airplane-control domain);

e Operator business and
administrative support (operator-
information domain); and

¢ Passenger information and
entertainment systems (passenger-
entertainment domain).

Discussion

The Textron Model 700 airplane
allows connection to airplane electronic
systems and networks, and access from
airplane external sources (e.g., operator
networks, wireless devices, Internet
connectivity, service-provider satellite
communications, electronic flight bags,
etc.) to the airplane’s previously
isolated, internal, electronic
components. These airplane internal
electronic components include
electronic equipment and systems,
instruments, networks, servers, software
and electronic components, field-
loadable software and hardware
applications, and databases. This
proposed design may otherwise result in
network security vulnerabilities, if not
appropriately protected, from
intentional or unintentional corruption
of data and systems required for the
safety, operation, and maintenance of
the airplane. The existing regulations
and guidance material did not anticipate
this type of system architecture, nor
external wired and wireless electronic
access to airplane electronic systems.
Furthermore, regulations, and current
system safety-assessment policy and
techniques, do not address potential
security vulnerabilities that could be
caused by unauthorized access to
airplane electronic systems and
networks.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to the Textron
Model 700 airplane. Should Textron
apply at a later date for a change to the
type certificate to include another
model incorporating the same novel or
unusual design feature, these special
conditions would apply to that model as
well.

Conclusion

This action affects only a certain
novel or unusual design feature on one

model of airplane. It is not a rule of
general applicability.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, the FAA
has determined that prior public notice
and comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
publication in the Federal Register. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704,

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Textron Model
700 airplanes.

1. The applicant must ensure that the
airplane electronic systems are protected
from access by unauthorized sources external
to the airplane, including those possibly
caused by maintenance activity.

2. The applicant must ensure that
electronic system-security threats are
identified and assessed, and that effective
electronic system-security protection
strategies are implemented to protect the
airplane from all adverse impacts on safety,
functionality, and continued airworthiness.

3. The applicant must establish appropriate
procedures to allow the operator to ensure
that continued airworthiness of the airplane
is maintained, including all post-type-
certification modifications that may have an
impact on the approved electronic system-
security safeguards.

Issued in Renton, Washington, on February
10, 2017.
Michael Kaszycki,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2017-05332 Filed 3—-16-17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA—-2016-9296; Special
Conditions No. 25-647-SC]

Special Conditions: Bombardier Inc.,
Model BD-700-2A12 and BD-700-
2A13 Series Airplanes, Electronic
Flight Control System: Lateral-
Directional and Longitudinal Stability,
and Low-Energy Awareness

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Bombardier Inc.
(Bombardier) Model BD-700-2A12 and
BD-700-2A13 series airplanes. These
airplanes will have a novel or unusual
design feature when compared to the
state of technology envisioned in the
airworthiness standards for transport-
category airplanes. This design feature
is lateral-directional and longitudinal
stability, and low-energy awareness,
provided through an electronic flight-
control system (EFCS). The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: This action is effective on
Bombardier on March 17, 2017. We
must receive your comments by May 1,
2017.

ADDRESSES: Send comments identified
by docket number FAA-2016-9296
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
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to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.
dot.gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: ]oe
Jacobsen, FAA, Airplane and Flightcrew
Interface, ANM-111, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98057—-3356;
telephone 425-227-2011; facsimile
425-227-1320.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for prior public comment
on, these special conditions is
impracticable because these procedures
would significantly delay issuance of
the design approval and thus delivery of
the affected airplanes.

In addition, the substance of these
special conditions has been subject to
the public comment process in several
prior instances with no substantive
comments received. The FAA therefore
finds that good cause exists for making
these special conditions effective upon
publication in the Federal Register.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On May 30, 2012, Bombardier applied
for an amendment to Type Certificate

No. TO0003NY to include the new
Model BD-700-2A12 and BD-700—
2A13 series airplanes. The Model BD-
700-2A12 and BD-700-2A13 series
airplanes, which are derivatives of the
BD-700 currently approved under Type
Certificate No. TO0003NY, are ultra-
long-range, executive-interior business
jets, with a passenger capacity of 19.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR) 21.101,
Bombardier must show that the Model
BD-700-2A12 and BD-700-2A13 series
airplanes meet the applicable provisions
of the regulations listed in Type
Certificate No. TO0003NY, or the
applicable regulations in effect on the
date of application for the change,
except for earlier amendments as agreed
upon by the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Bombardier Model BD-700—
2A12 and BD-700-2A13 series
airplanes because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under § 21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Bombardier Model BD—
700-2A12 and BD-700-2A13 series
airplanes must comply with the fuel-
vent and exhaust-emission requirements
of 14 CFR part 34 and the noise-
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The Bombardier Model BD-700-2A12
and BD-700-2A13 series airplanes will
incorporate the following novel or
unusual design feature:

Lateral-directional and longitudinal
stability, and low-energy awareness,
through an electronic flight-control
system.

Discussion

The EFCS on the Bombardier Model
BD-700-2A12 and BD-700-2A13 series
airplanes contain fly-by-wire control
laws that can impact static stability;
therefore, the conventional
requirements in the regulations are not
always met.

Positive static-directional stability is
defined as the tendency to recover from
a skid with the rudder free. Positive
static-lateral stability is defined as the
tendency to raise the low wing in a
sideslip with the aileron controls free.
These control criteria are intended to
accomplish the following:

¢ Provide additional cues of
inadvertent sideslips and skids through
control-force changes.

e Ensure that short periods of
unattended operation do not result in
any significant changes in yaw or bank
angle.

e Provide predictable roll and yaw
response.

e Provide an acceptable level of pilot
attention (workload) to attain and
maintain a coordinated turn.

Static longitudinal stability on
airplanes with mechanical links to the
pitch-control surface means that a pull
force on the controller results in a
reduction in speed relative to the trim
speed, and a push force on the
controller results in higher than trim
speed. Longitudinal stability is required
by the regulations for the following
reasons:

e Speed change cues are provided to
the pilot through increased and
decreased forces on the controller.

e Short periods of unattended control
of the airplane do not result in
significant changes in attitude, airspeed,
or load factor.

e A predictable pitch response is
provided to the pilot.

¢ An acceptable level of pilot
attention (workload) to attain and
maintain trim speed and altitude is
provided to the pilot.

¢ Longitudinal stability provides gust
stability.

Past experience on airplanes fitted
with a flight-control system providing
neutral longitudinal stability reveals
insufficient feedback cues to the pilot
for excursion below normal operational
speeds. The maximum angle-of-attack
protection system limits the airplane
angle of attack and prevents stall during
normal operating speeds, but this
system is not sufficient to prevent stall
at low-speed excursions below normal
operational speeds. Until intervention,
the pilot receives no stability cues
because the airplane remains trimmed.
Additionally, due to thrust variation,
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flight-control laws reduce feedback from
the pitching moment. Low-speed
excursions may become more hazardous
without the typical longitudinal
stability, and recovery may become
more difficult when the low-speed
situation is associated with a low
altitude, and with the engines at low
thrust or in performance-limiting
conditions.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to Bombardier
Model BD-700-2A12 and BD-700—
2A13 series airplanes. Should
Bombardier apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, these
special conditions would apply to that
model as well.

Conclusion

This action affects only a certain
novel or unusual design feature on
Bombardier Model BD-700-2A12 and
BD-700-2A13 series airplanes. It is not
a rule of general applicability.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, the FAA
has determined that prior public notice
and comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
publication in the Federal Register.

The FAA is requesting comments to
allow interested persons to submit
views that may not have been submitted
in response to the prior opportunities
for comment described above.

List of Subjects in 14 CFR Part 25
Aircraft, Aviation safety, Reporting

and recordkeeping requirements.
The authority citation for these

special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special

conditions are issued as part of the type
certification basis for Bombardier Inc.
Model BD-700-2A12 and BD-700—
2A13 series airplanes.

In lieu of the requirements of
§§25.171, 25.173, 25.175 and 25.177(c),
the following special conditions apply:

1. The airplane must be shown to
have suitable static lateral, directional,
and longitudinal stability in any
condition normally encountered in
service, including from the effects of
atmospheric disturbance. The showing
of suitable static lateral, directional, and
longitudinal stability must be based on
the airplane handling qualities,
including pilot workload and pilot
compensation, for specific test
procedures during the flight-test
evaluations.

2. The airplane must provide to the
pilot adequate awareness of a low-
energy (low speed, low thrust, low
height) state when fitted with flight-
control laws presenting neutral
longitudinal stability significantly
below the normal operating speeds.
‘““Adequate awareness’” means warning
information that alerts the flightcrew of
unsafe operating conditions, allowing
the flightcrew to take appropriate
corrective action.

3. The following requirement must be
met for the configurations and speed
specified in paragraph (a) of §25.177. In
straight, steady sideslips over the range
of sideslip angles appropriate to the
operation of the airplane, the rudder-
control movements and forces must be
substantially proportional to the angle
of sideslip in a stable sense. This factor
of proportionality must lie between
limits found necessary for safe
operation. The range of sideslip angles
evaluated must include those sideslip
angles resulting from the lesser of:

a. One-half of the available rudder-
control input; and

b. A rudder-control force of 180
pounds.

Issued in Renton, Washington, on February
10, 2017.
Michael Kaszycki,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2017-05327 Filed 3—16—17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2015-7689; Special
Conditions No. 25-645-SC]

Special Conditions: Lufthansa Technik
AG; Boeing Model 747-8 Series
Airplanes, Large Non-Structural Glass
in the Passenger Compartment

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Boeing Model 747-8
airplane. This airplane, as modified by
Lufthansa Technik AG (Lufthansa), will
have a novel or unusual design feature
when compared to the state of
technology envisioned in the
airworthiness standards for transport-
category airplanes. This design feature
is the installation of large, non-
structural glass panels in the cabin area
of an executive interior occupied by
passengers and crew. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: Effective April 17, 2017.

FOR FURTHER INFORMATION CONTACT:
Jayson Claar, FAA, Airframe and Cabin
Safety, ANM-115, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98057—-3356;
telephone 425-227-2194; facsimile
425-227-1320.

SUPPLEMENTARY INFORMATION:

Background

On March 8, 2012, Lufthansa Technik
AG applied for a supplemental type
certificate for large, non-structural glass
panels in the passenger compartment in
a Boeing Model 747-8 airplane. The
Model 747-8 airplane is a derivative of
the Boeing Model 747-400 airplane
approved under type certificate no.
A20WE. The airplane, as modified by
Lufthansa Technik AG, is a four-engine,
transport-category airplane that will
have a maximum takeoff weight of
970,000 lbs, capacity for 24
crewmembers, and seating for 143
passengers.

Type Certification Basis

The certification basis for the Boeing
Model 747-8 airplane, as defined in
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type certificate no. A20WE, is Title 14,
Code of Federal Regulations (14 CFR)
part 25 as amended by amendments 25—
1 through 25-120, with exceptions for
structures and systems that were
unchanged from the 747—400 design.

Under the provisions of § 21.101,
Lufthansa Technik AG must show that
the Model 747-8 airplane, as changed,
continues to meet the applicable
provisions of the regulations listed in
type certificate no. A20WE, or the
applicable regulations in effect on the
date of application for the change.

The certification basis includes
certain special conditions, exemptions,
or later amended sections of the
applicable part that are not relevant to
these special conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Boeing Model 7478 airplane
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
these special conditions would also
apply to the other model under § 21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Model 747-8 airplane
must comply with the fuel-vent and
exhaust-emission requirements of 14
CFR part 34 and the noise-certification
requirements of 14 CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

Lufthansa Technik AG is modifying a
Boeing Model 747-8 airplane to install
an executive interior. This airplane, as
modified, will have a novel or unusual
design feature that is the installation of
large, non-structural glass panels in the
cabin area of an executive interior
occupied by passengers and crew. The
installation of these glass items in the
passenger compartment, which can be
occupied during taxi, takeoff, and
landing, is a novel or unusual design
feature with respect to the material
being installed. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature.

Discussion

No specific regulations address the
design and installation of large glass
components in airplane passenger
cabins. Existing requirements, such as
§§ 25.561, 25.562, 25.601, 25.603,
25.613, 25.775, and 25.789, in the
Boeing Model 747-8 airplane
certification basis applicable to this
supplemental type certificate project,
provide some design standards
appropriate for large glass component
installations. However, additional
design standards for non-structural glass
augmenting the existing design are
needed to complement the existing
requirements. The addition of glass
involved in this installation, and the
potentially unsafe conditions caused by
damage to such components from
external sources, necessitate assuring
that adequate safety standards are
applied to the design and installation of
the feature in Boeing Model 747-8
airplanes.

For purposes of these special
conditions, a large glass component is
defined as a glass component weighing
4 kg (9 1bs) or more. Groupings of glass
items that individually weigh less than
4 kg, but collectively weigh 4 kg or
more, also would need to be included.
These special conditions also apply
when showing compliance with the
applicable performance standards in the
regulations for the installation of these
components. For example, heat-release
and smoke-density testing must not
result in fragmentation of the
component.

The use of glass has resulted in trade-
offs between the one unique
characteristic of glass—its capability for
undistorted or controlled light
transmittance, or transparency—and the
negative aspects of the material, such as
extreme notch-sensitivity, low fracture
resistance, low modulus of elasticity,
and highly variable properties. While
reasonably strong, glass is nonetheless
not a desirable material for traditional
airplane applications because it is heavy
(about the same density as aluminum),
and when it fails, it breaks into
extremely sharp fragments that have the
potential for injury and have been
known to be lethal. Thus the use of glass
traditionally has been limited to
windshields, and instrument and
display transparencies. The regulations
for certification of transport-category
airplanes only address, thus only
recognize, the use of glass in windshield
or window applications. These
regulations do address the adverse
properties of glass, but even so, pilots
are occasionally injured from shattered
glass windshields. FAA policy allows

glass on instruments and display
transparencies.

Other installations of large, non-
structural glass items have included the
following:

¢ Glass panels integrated onto a
stairway handrail closeout.

¢ Glass panels mounted in doors to
allow visibility through the door when
desired.

¢ Glass doors on some galley
compartments containing small
amounts of service items.

These special conditions will reduce
the hazards from breakage, or from these
panels’ potential separation from the
cabin interior.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Discussion of Comments

Notice of Proposed Special
Conditions no. 25-16—-03-SC for
Lufthansa modifications to the Boeing
Model 747-8 airplane was published in
the Federal Register on February 25,
2016 (81 FR 9363). One comment was
received.

By letter no. B-H020-REG-16—TLM—
17 dated March 24, 2016, on behalf of
The Boeing Company (Boeing), Capt.
Terry L. McVenes, Director, System
Safety & Regulatory Affairs, wrote that
Boeing provides a

. . comprehensive set of comments that
identify areas of the proposed text where
changes would be beneficial for better clarity
and accuracy. [Boeing] consider[s] such
clarifications important to ensure consistent
and standardized interpretation and
application of the requirements and guidance
provided in the document.

Boeing recommends that proposed
special condition no. 1, Material, and
proposed special condition no. 2,
Fragmentation, be revised to more-
clearly define what each of these special
conditions require, and how these two
requirements are different. We agree
that those two conditions could be
addressed with a single test, so we
combined those two conditions into a
single condition, special condition no.
1, in this document, for clarity. The
subsequent special conditions have
been renumbered accordingly.

Boeing commented that the load
conditions in special condition no. 4, in
Notice no. 25-16—03-SC, which
corresponds to special condition no. 3
in this document, should include all
flight and landing loads, rather than
only emergency landing. These special
conditions are in addition to the load
requirements in the certification basis
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for the glass installation, rather than in
lieu of the load requirements. Thus, it
is not necessary to repeat that all of
these loads apply to this installation.
The emergency-landing load condition
is not normally applied to installations
of this type, but for the use of large glass
in the cabin, we determined that this
additional safety standard is necessary.
We made no changes to special
condition number 3 in response to the
Boeing comments.

Boeing recommends that the loading
conditions in proposed special
condition no. 3 (which is now special
condition no. 2), Strength, and proposed
special condition no. 4 (which is now
special condition no. 3), Retention, be
the same. Proposed special condition
no. 3 (which is now special condition
no. 2), Strength, is required to address
the unique, extremely notch-sensitive
characteristics of the glass as having low
fracture resistance, low modulus of
elasticity, and highly variable
properties. Special condition no. 3
(which is now special condition no. 2)
specifically accounts for abuse loads in
addition to the loads required per
subparts C & D of 14 CFR part 25.
Special condition no. 4 (which is now
special condition no. 3) accounts for
loads encountered during directional
loading and rebound resulting from
emergency landing loads of 14 CFR part
25. We have made minor grammatical
modifications to the requirements.

Boeing recommends that, for
proposed special condition no. 4 (which
is now special condition no. 3),
Retention, the statement, “Both the
directional loading and rebound
conditions must be assessed,” be
removed, because these both are
covered in proposed special condition
no. 3. As explained above, special
condition nos. 3 (which is now special
condition no. 2) and 4 (which is now
special condition no. 3) account for
different loading conditions. We have
made minor grammatical modifications
to the requirements.

Applicability

As discussed above, these special
conditions are applicable to Boeing
Model 747-8 series airplanes as
modified by Lufthansa. Should
Lufthansa apply at a later date for a
supplemental type certificate to modify
any other model included on type
certificate no. A20WE to incorporate the
same novel or unusual design feature,
these special conditions would apply to
that model as well.

Conclusion

This action affects only a certain
novel or unusual design feature on one

model series of airplane. It is not a rule
of general applicability and affects only
the applicant who applied to the FAA
for approval of this feature on the
airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued, for large glass
components installed in a cabin
occupied by passengers or crew who are
not otherwise protected from the
injurious effects of failure of the glass
installations, as part of the type
certification basis for Boeing 747-8
airplanes modified by Lufthansa
Technik AG.

1. Material Fragmentation—The
applicant must use tempered or
otherwise treated glass to ensure that,
when fractured, the glass breaks into
small pieces with relatively dull edges.
The glass component installation must
retain all glass fragments to minimize
the danger from flying glass shards or
pieces. The applicant must demonstrate
this characteristic by impact and
puncture testing, and testing to failure.
The applicant may conduct this test
with or without any glass coating that
may be utilized in the design.

2. Strength—In addition to meeting
the load requirements for all flight and
landing loads, including any of the
applicable emergency-landing
conditions in subparts C & D of 14 CFR
part 25, the glass components that are
located such that they are not protected
from contact with cabin occupants must
not fail due to abusive loading, such as
impact from occupants stumbling into,
leaning against, sitting on, or performing
other intentional or unintentional
forceful contact with the glass
component. The applicant must assess
the effect of design details such as
geometric discontinuities or surface
finish, including but not limited to
embossing and etching.

3. Retention—The glass component,
as installed in the airplane, must not
come free of its restraint or mounting
system in the event of an emergency
landing, considering both the
directional loading and resulting
rebound conditions. The applicant must
assess the effect of design details such
as geometric discontinuities or surface

finish, including but not limited to
embossing and etching.

4. Instructions for Continued
Airworthiness: The instructions for
continued airworthiness must reflect the
method used to fasten the panel to the
cabin interior and must ensure the
reliability of the methods used (e.g., life
limit of adhesives, or clamp
connection). The applicant must define
any inspection methods and intervals
based upon adhesion data from the
manufacturer of the adhesive, or upon
actual adhesion-test data, if necessary.

Issued in Renton, Washington, on February
10, 2017.

Michael Kaszycki,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2017-05331 Filed 3—-16—17; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 229, 232, 239 and 249

[Release Nos. 33-10322; 34-80132; File No.
S7-19-16]

RIN 3235—-AL95
Exhibit Hyperlinks and HTML Format

AGENCY: Securities and Exchange
Commission.
ACTION: Final rule.

SUMMARY: We are adopting amendments
that will require registrants that file
registration statements and reports
subject to the exhibit requirements
under Item 601 of Regulation S-K, or
that file Forms F—10 or 20-F, to include
a hyperlink to each exhibit listed in the
exhibit index of these filings. To enable
the inclusion of such hyperlinks, the
amendments also require that registrants
submit all such filings in HyperText
Markup Language (“HTML”) format.
DATES: Effective on September 1, 2017.

Compliance Dates: Registrants must
comply with the final rules for filings
submitted on or after September 1, 2017.
A registrant that is a “smaller reporting
company,” as defined in Securities Act
Rule 405 and Exchange Act Rule 12b—
2, or that is neither a “large accelerated
filer” nor an ‘“‘accelerated filer,” as
defined in Exchange Act Rule 12b-2,
and that submits filings in ASCII need
not comply with the final rules until
September 1, 2018, one year after the
effective date.

The compliance date with respect to
any Form 10-D that will require
hyperlinks to any exhibits filed with
Form ABS-EE is delayed until
Commission staff has completed
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technical programming changes to allow
issuers to include such forms in a single
submission. Once these programming
changes are complete, the Commission
will publish in the Federal Register a
document notifying the public of the
compliance date for Form 10-D.

FOR FURTHER INFORMATION CONTACT: N.
Sean Harrison, Special Counsel, at (202)
551-3430, in the Office of Rulemaking,
Division of Corporation Finance, U.S.
Securities and Exchange Commission,
100 F Street NE., Washington, DC
20549.

SUPPLEMENTARY INFORMATION: We are
adopting amendments to Item 601 of
Regulation S-K,* Forms 20-F 2 and
F-10,3 and Rules 11, 102 > and 105 6 of
Regulation S-T.”

1. Introduction

On August 31, 2016, we proposed rule
and form amendments to require
registrants to include a hyperlink to
each exhibit identified in the exhibit
index in any registration statement or
report that is required to include
exhibits under Item 601 of Regulation
S—K or under Form F-10 or Form 20—
F.8 In addition, because the text-based
American Standard Code for
Information Interchange (“ASCII”)
format cannot support functional
hyperlinks, we proposed to require
registrants filing such registration
statements or reports to file these forms
on EDGAR in HTML. These proposals
were intended to facilitate easier access
to these exhibits for investors and other
users of the information.

We received comment letters from
individuals, professional and trade
associations, law firms and other
interested parties.® The commenters
overwhelmingly supported the proposal
to require registrants to include
hyperlinks to the exhibits filed with
registration statements or reports. Some

117 CFR 229.601.

217 CFR 249.20f.

317 CFR 239.40.

417 CFR 232.11.

517 CFR 232.102.

617 CFR 232.105.

717 CFR 232.10 et seq.

8 See Release No. 33-10201 (Aug. 31, 2016) [81
FR 62689] (the ‘“Proposing Release”).

9The commenters were: The Center for Audit
Quality (“CAQ”); the Corporate Governance
Coalition for Investor Value (“CGCIV”’); the Council
of Institutional Investors (‘“CII"’); the Credit
Roundtable (““CRT”’); Davis Polk & Wardwell LLP
(“Davis Polk”); the Chamber of Commerce; Ernst &
Young LLP (“E&Y”’); the Investor Advocacy Clinic
at Georgia State University College of Law (“IAC”);
Veronique Joseph; Mary Sue; the Maryland State
Bar Association (“MDSBA”); Reed Smith LLP; the
Securities Industry and Financial Markets
Association (“SIFMA”); the Structured Finance
Industry Group (“SFIG”); Jacob Vollmer; and John
Wahh.

commenters suggested that we adopt
additional requirements, such as
requiring registrants to refile exhibits
that were previously filed in paper.
Other commenters expressed concerns
about some aspects of the proposed
amendments and suggested
modifications to the proposals. We have
reviewed and considered all of the
comments that we received on the
proposals. The final rules reflect
changes made in response to these
comments. We discuss the changes in
more detail below.

I1. Discussion of the Final Amendments

A. Hyperlinking to Exhibits

We proposed to amend Item 601 of
Regulation S-K and Rules 11 and 102 10
of Regulation S—T to require registrants
to include a hyperlink to each filed
exhibit as identified in the exhibit
index, unless the exhibit is filed in
paper pursuant to a temporary or
continuing hardship exemption under
Rules 201 11 or 202 12 of Regulation S—
T or pursuant to Rule 31113 of
Regulation
S-T. We proposed corresponding
amendments to Form F—10 and Form
20-F to require foreign private issuers to
include hyperlinks to the exhibits filed
with these forms. We are adopting these
requirements substantially as proposed,
but with some changes reflecting
comments we received.4

1. Proposed Amendments

Item 601 of Regulation S—K specifies
the exhibits that registrants must file
with registration statements filed under
the Securities Act of 1933 (““Securities
Act”’) 15 and Securities Exchange Act of
1934 (“Exchange Act”) 16 and with
periodic and current reports under the
Exchange Act, which we refer to
collectively in this release as the
“registration statements and reports.”
Item 601 also requires registrants to
include an exhibit index that lists each
exhibit included with the filing.1” Once
an exhibit is filed, registrants can
incorporate it by reference to meet the

10Rule 102 of Regulation S—-T requires each
exhibit to an electronic filing to be filed
electronically unless there is an applicable
exemption.

1117 CFR 232.201.

1217 CFR 232.202.

1317 CFR 232.311.

12 We are also adopting an amendment to Rule
102(a) of Regulation S—T to correct an outdated
reference to a rule that was rescinded.

1515 U.S.C. 77a et seq.

1615 U.S.C. 78a et seq.

17 See Ttem 601(a)(2) of Regulation S-K [17 CFR
229.601(a)(2)]. Rule 102(d) of Regulation S-T [17
CFR 232.102(d)] and Exchange Act Rule 0-3(c) [17
CFR 240.0-3(c)] also require filings with exhibits to
include an exhibit index.

exhibit requirements in subsequent
filings to the extent permitted by our
rules or the applicable disclosure
form.18

Under the current system, someone
seeking to retrieve and access an exhibit
that has been incorporated by reference
must review the exhibit index to
determine the filing in which the
exhibit is included, and then must
search through the registrant’s filings to
locate the relevant filing. This process
can be both time consuming and
cumbersome.

We proposed to apply the
amendments to nearly all of the
registration statements and reports that
are required to include exhibits under
Item 601, specifically Forms
S—1,19 §-3,20 S—4,21 S-8,22 §-11,23 F—
1,24 F-3,25 F—4,26 SF—1,27 and SF-3 28
under the Securities Act; and Forms
10,29 10-K,3° 10-Q, 8-K,3* and 10-D 32
under the Exchange Act. In addition, we
proposed corresponding amendments to
Form F-10 and Form 20-F. However,
the proposed amendments excluded the
exhibits filed with Form ABS-EE as
well as any XBRL exhibits. We excluded
the exhibits filed with Form ABS-EE
because the form is used solely to
facilitate the filing of tagged data and
related information that must be filed as
exhibits to that form. Form ABS-EE
does not permit exhibits to be
incorporated by reference and is filed in
unconverted code. XBRL exhibits are
similarly filed in unconverted code.33

18 See, e.g., Item 10(d) of Regulation S-K [17 CFR
229.10(d)]. Item 10(d) provides, with certain
exceptions, that where rules, regulations, or
instructions to forms of the Commission permit
incorporation by reference, a document may be so
incorporated by reference to the specific document
and to the prior filing or submission in which such
document was physically filed or submitted.

1917 CFR 239.11.

2017 CFR 239.13.

2117 CFR 239.25.

2217 CFR 239.16b.

2317 CFR 239.18.

2417 CFR 239.31.

2517 CFR 239.33.

2617 CFR 239.34.

2717 CFR 239.44.

2817 CFR 239.45.

2917 CFR 249.210.

3017 CFR 249.310.

3117 CFR 249.308.

3217 CFR 249.312.

33 The Commission announced in June 2016 a
time-limited program to permit registrants to
voluntarily file structured financial statement data
using Inline XBRL. Inline XBRL allows registrants
to file the required information and data tags in one
document rather than requiring a separate exhibit
for the interactive data. Order Granting Limited and
Conditional Exemption Under Section 36(a) of the
Securities Exchange Act of 1934 from Compliance
with Interactive Data File Exhibit Requirement in
Forms 6-K, 8-K, 10-Q, 10-K, 20-F and 40-F to
Facilitate Inline Filing of Tagged Financial Data,

Continued
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Therefore, we concluded preliminarily
that it was not necessary to require
hyperlinks to exhibits filed with Form
ABS-EE or to XBRL exhibits.

The proposed amendments would
require a registrant to include an active
hyperlink to each exhibit identified in
the exhibit index of the filing. If the
filing is a periodic or current report
under the Exchange Act, a registrant
would be required to include an active
hyperlink to each exhibit listed in the
exhibit index when the report is filed.
If the filing is a registration statement,
the registrant would only be required to
include an active hyperlink to each
exhibit in the version of the registration
statement that becomes effective. This
was to ensure that the most complete
exhibit index was hyperlinked and
located in one primary document.

2. Comments on the Proposed Rule

Commenters overwhelmingly
supported the proposed amendments to
require exhibit hyperlinks.34 Many
commenters agreed that hyperlinking to
exhibits would make it easier for
investors and other users to retrieve and
access these documents from
Commission filings.35 Several
commenters stated that the proposal
would significantly reduce the amount
of time required for investors to access
information and also enhance the
functionality of the EDGAR filing
system.36 Two commenters supported
the proposed exclusion of Form ABS—
EE exhibits and XBRL exhibits because
the exhibits are directly attached to that
Form ABS-EE filing, and therefore an
investor should have no difficulties
locating the applicable attached
exhibits.3” The same two commenters
supported the proposed exclusion of
XBRL exhibits.

We requested comment on whether
we should we revise Form 6-K 38 filed
by foreign private issuers or other multi-
jurisdictional disclosure system forms

Release No. 34-78041 (June 13, 2016) [81 FR
39741]. In a companion release issued on March 1,
2017, the Commission proposed amendments that,
among other things, would require the use of the
Inline XBRL format for the submission of operating
company financial statement information and
mutual fund risk/return summaries. Inline XBRL
Filing of Tagged Data, Release No. 33-10323 (Mar.
1, 2017). The amendments we are adopting in this
release, the Inline XBRL proposals and the
voluntary filing program are part of the
Commission’s continuing efforts and interest in
modernizing the format of the information filed on
EDGAR to make it more accessible to investors and
other users.

34No commenters opposed these proposals.

35 See, e.g., letters from CII, E&Y, IAC and
MDSBA.

36 See letters from CII, CRT and IAC.

37 See letters from Davis Polk and SFIG.

3817 CFR 249.306.

used by certain Canadian issuers, such
as Forms F-7,39 F-8,40 and F—-80,4! to
require exhibit hyperlinks. One
commenter stated that the benefits of
requiring exhibit hyperlinks in Form
6—K would be minor.#2 This commenter
observed that Form 6-K does not have
any prescribed exhibit requirements, in
contrast to Form 20-F, which does
require the filing of relevant disclosure
documents as exhibits.

In the Proposing Release, we also
requested comment on whether we
should require registrants to include
hyperlinks to the exhibits filed with an
initial registration statement and each
pre-effective amendment to the
registration statement. One commenter
supported requiring exhibit hyperlinks
in the version of the registration
statement that becomes effective, as
proposed.43 This commenter stated that
the effective version of the registration
statement would be the version that is
most often reviewed by an investor and
other users, and because exhibits may
be revised or replaced during the
registration process, it would be the
version that properly referenced all of
the exhibits filed with the registration
statement that had not been replaced or
revised.

Two commenters stated that exhibit
hyperlinks should be required in the
pre-effective amendment to the
registration statement that includes the
preliminary prospectus distributed in
connection with an offering.#4 One of
these commenters stated that the
information found in exhibits would be
most relevant when the preliminary
prospectus used to market an offering is
distributed because that is when
investors are beginning to make an
investment decision.45

Another commenter supported
requiring exhibit hyperlinks in the
initial registration statement and each
subsequent pre-effective amendment
rather than just in the registration
statement that becomes effective.#6 This
commenter stated that exhibit
hyperlinks would improve the
navigability of the pre-effective
amendments, and that the incremental
burden of including hyperlinks in the
initial registration statement and any
pre-effective amendments would not be
significant because each subsequent pre-
effective amendment would only add or

3917 CFR 239.37.

4017 CFR 239.38.

4117 CFR 239.41.

42 See letter from Davis Polk.

43 See letter from SFIG.

44 See letters from Reed Smith and SIFMA.
45 See letter from SIFMA.

46 See letter from Davis Polk.

update hyperlinks (in the event of
superseded or amended exhibits) to the
exhibit index that was last filed.

We also requested comment on
whether we should require registrants to
refile in electronic format any exhibit
previously filed in paper so that a
registrant can include a hyperlink from
the exhibit index to such exhibits. We
received a number of comments on this
question. Three commenters stated we
should require registrants to file
electronically all previously filed paper
exhibits.4” Two of these commenters
stated that it would be particularly
beneficial to investors if organizational
documents, such as certificates of
incorporation, were made available on
EDGAR.48 The other commenter
maintained that any burden and
expense of refiling a previously filed
paper exhibit would be minimal
because it was unlikely that many
registrants would have a significant
number of paper exhibits created prior
to the time that the registrant became
subject to mandated electronic filing on
EDGAR.49 A different commenter
suggested that registrants should be
permitted to post organizational
documents on their Web sites as an
alternative to refiling paper exhibits.5°

Conversely, three commenters did not
support requiring registrants to refile
previously filed paper exhibits.51 Two
of these commenters stated that
requiring registrants to refile paper
exhibits could significantly increase the
cost burden to registrants.52 The other
commenter suggested that, rather than
requiring the refiling of paper exhibits,
we should instead encourage registrants
to voluntarily refile exhibits originally
filed in paper.53

3. Final Rule

After considering the comments, we
are adopting the exhibit hyperlinking
requirement substantially as proposed
with some modifications. Under the
final rules, registrants will be required
to include a hyperlink to each exhibit
identified in the exhibit index, unless
the exhibit is filed in paper pursuant to
a temporary or continuing hardship
exemption under Rules 201 or 202 of
Regulation S-T, or pursuant to Rule 311
of Regulation S-T. This requirement
will apply to the forms for which
exhibits are required under Item 601 of
Regulation S-K.

47 See letters from CII, MDSBA and Reed Smith.
48 See letters from CII and Reed Smith.

49 See letter from MDSBA.

50 See letter from Reed Smith.

51 See letters from Davis Polk, SFIG and SIFMA.
52 See letters from Davis Polk and SFIG.

53 See letter from SIFMA.
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However, as proposed, the final rules
exclude any XBRL exhibits.5¢ The final
rules also exclude exhibits that are filed
with Form ABS-EE. Since these exhibits
are directly attached to that Form ABS-
EE filing, which is essentially a cover
page, an investor should have no
difficulties locating the applicable
exhibits.55 In addition, we are adopting,
as proposed, the amendments to Forms
F-10 and 20-F to require exhibit
hyperlinks in these forms. At this time,
we are not requiring exhibit hyperlinks
in other forms under the multi-
jurisdictional disclosure system used by
certain Canadian issuers or in Form
6-K, as we agree with the commenter’s
suggestion that hyperlinks in these
forms may have less utility because
exhibits, and an exhibit index, are not
required for these forms.56

We are persuaded by commenters that
exhibit hyperlinks in the initial
registration statement and each
subsequent pre-effective amendment,
rather than just the registration
statement that becomes effective, would
further enhance the navigability of these
documents, which may be used by
investors to begin making investment
decisions before effectiveness.
Accordingly, we are amending Item 601
of Regulation S—K to require that each
exhibit identified in the exhibit index
(other than exhibits filed with Form
ABS-EE or an exhibit filed in XBRL)
must include an active link to an exhibit
that is filed with the registration
statement or report, or if the exhibit is
incorporated by reference, an active
hyperlink to the exhibit separately filed
on EDGAR.

In order to provide electronic filers
time to prepare filings to include
hyperlinks to exhibits, the final rules
will take effect on September 1, 2017.
However, we encourage early
compliance with the new filing
requirements.

As noted above, a few commenters
suggested that we require the refiling of
any exhibits previously filed only in
paper. In particular, commenters stated
that articles of incorporation and by-
laws should be required to be refiled

54 Although these exhibits are excluded under the
final rules, the Commission is continuing efforts to
modernize the format of information filed on
EDGAR. See note 33 above.

55 Asset-backed issuers are required to
incorporate by reference Form ABS-EE information
in Form 10-D. Therefore, under the final rule,
issuers will be required to include hyperlinks in the
Form 10-D to any asset data file or asset-related
document filed on Form ABS-EE that is
incorporated by reference into the Form 10-D. We
are, however, delaying the compliance date for any
Form 10-D that will require hyperlinks to any
exhibits filed with Form ABS-EE. See Section II.B.3
below.

56 See letter from Davis Polk.

electronically, given the importance of
these documents to investors.5” We are
not amending the final rules to require
registrants to refile electronically any
documents in paper, including
organizational documents. In our
experience, only a limited number of
registrants have not electronically filed
their articles of incorporation or by-
laws, and we are mindful of
commenters’ concerns about imposing
additional compliance burdens.58

B. HTML Format for Registration
Statements and Reports

In connection with the proposed
exhibit hyperlinking requirements, we
proposed amendments to Rule 105 of
Regulation S-T to require registrants to
file registration statements and reports
that include exhibits in the HTML
format.59 We are adopting this proposal
with a few changes made in response to
comments.

1. Proposed Rules

Rule 105 of Regulation S-T sets forth
the limitations on, and liability for, the
use of HTML documents and hyperlinks
in electronic filings. Rule 105, among
other things, currently permits
hyperlinking to other documents within
the same filing, such as exhibits, and to
documents contained in other forms or
schedules that have been previously
filed on EDGAR. In addition, Rule 105
prohibits hyperlinking to Web sites,
locations or other documents that are
outside of the EDGAR system.

Currently, registrants must submit
electronic filings to the Commission
using the EDGAR system in either the
ASCII format or the HTML format.
HTML has features that allow
documents prepared in this format to
include hyperlinks to another place
within the same document or to a
separate document. In contrast,
documents prepared in the ASCII format
cannot support functional hyperlinks.60
Because the ASCII format does not

57 See letters from CII and MDSBA.

58 For example, in connection with the economic
analysis of the final rules, we examined a random
sample of 146 Form 10-K filings made from
October 1, 2015 to September 30, 2016. The articles
of incorporation and by-laws filed with the Form
10-Ks in the sample were all filed electronically.
See Section IV.A below. In addition, we note that
registrants have the option to restate in electronic
format an exhibit that was previously filed in paper.
See Rule 102(a) of Regulation S-T.

59 We are continuing to consider ways to further
enhance the presentation and usability of the
exhibit index. For example, HTML tags identifying
the exhibit index would make it possible to include
a hyperlink to the index on a registrant’s search
results EDGAR landing page, which could allow
investors and other users to more easily access the
exhibits.

60 HTML documents, however, can hyperlink to
an ASCII document.

support hyperlink functionality, the
exhibit hyperlinking requirement would
be feasible only if registrants are
required to file in HTML. Under the
proposed amendment, registrants would
be required to file registration
statements and reports subject to the
exhibit filing requirements under Item
601 of Regulation S-K, and Forms

20-F and F-10, in HTML format. In the
Proposing Release, we noted that,
during 2015, only 175 registrants made
filings in ASCII and that the HTML
format has largely replaced ASCII as the
filing format for the forms that would be
affected by the amendments.61

2. Comments on the Proposed Rules

No commenter opposed the proposed
amendment to require HTML filings and
two commenters specifically supported
it.62 Three commenters suggested that
we establish a phase-in or transition
period for ASCII filers.63 Two of these
commenters advocated providing
smaller reporting companies and non-
accelerated filers with one additional
year beyond the compliance date for
accelerated filers to comply with the
exhibit hyperlinking proposals,®4 and
the third commenter did not specify the
length of the extension.

In the Proposing Release, we
requested comment on whether there
are any particular difficulties in
requiring registrants to provide
hyperlinks to the exhibits identified in
Item 601 of Regulation S—K that are filed
with a registration statement or report,
as proposed. Several commenters took
this opportunity to provide their views
on the liability issues concerning
inadvertent or inaccurate hyperlinks.
Two commenters expressed concern
that Rule 105(c) of Regulation S—-T
would extend civil and antifraud
liability to hyperlinks that are
automatically created by software
programs.®5 Three commenters

61 During the 2015 calendar year, over 114,000 of
the affected forms were filed on EDGAR.
Approximately 845 (less than one percent) of those
filings were submitted in the ASCII format.

62 See letters from Davis Polk and Reed Smith.

63 See letters from CGCIV, Chamber of Commerce
and Reed Smith.

64 See letters from CGCIV and Chamber of
Commerce.

65 See letters from CGCIV and Chamber of
Commerce. In previous guidance, the Commission
noted: “Some word processing programs
automatically transform inactive textual references
to electronic addresses (URLs) to hyperlinks. In
addition, some browsers transform URLs to
hyperlinks. We do not wish to discourage filers
from including URLs to their own Web sites or to
our Web site at www.sec.gov in their filings. Filers
who include these URLs in HTML filings,
accordingly, should take reasonable steps when
they create the document in order to prevent URLs
from being converted into hyperlinks. If this is

Continued


http://www.sec.gov

14134 Federal Register/Vol.

82, No. 51/Friday, March 17, 2017 /Rules and Regulations

contended that inaccurate or inactive
hyperlinks should not give rise to any
liability or other penalties.®® Two
commenters stated registrants should
not be required to amend a previously
filed report to correct an inaccurate or
failed hyperlink.67 One commenter
suggested that we should allow a
registrant to make a correction to an
inaccurate hyperlink in the registrant’s
next report that includes an exhibit
index.58 The other commenter suggested
that we consider providing a
mechanism to alert investors to inactive
or obsolete hyperlinked exhibits and
provide an efficient and simple process
to correct such hyperlinks.®9

3. Final Rule

After considering the comments, we
are adopting the amendments to Rule
105 of Regulation S-T substantially as
proposed but with minor modifications.
Under the final rules, registrants will be
required to file in HTML format a
registration statement or report subject
to the exhibit filing requirements under
Item 601 of Regulation S—K, and Forms
20-F and F-10. While the affected
registration statements and reports will
be required to be filed in HTML
pursuant to the amendments to Rule
105, registrants may continue to file in
ASCII any schedules or forms that are
not subject to the exhibit filing
requirements under Item 601, such as
proxy statements, or other documents
included with a filing, such as an
exhibit.

In response to comments, we are
adopting a phase-in period for non-
accelerated filers 70 and smaller
reporting companies.”’! Non-accelerated
filers and smaller reporting companies
that submit filings in ASCII will have an
additional one year after the effective
date of the final rules to begin to comply
with the rules. During the phase-in
period, these filers may continue to file
registration statements or reports in
ASCII and will not need to include
hyperlinks to the exhibits listed in the
exhibit indexes of their filings. We are

done, Rule 105 should not be read as imposing
liability on any such hyperlinks that may be created
after the filing is made.” Release No. 33-7855 (Apr.
24, 2000) [81 FR 62689].

66 See letters from Reed Smith, SFIG and SIFMA.

67 See letters from E&Y and Reed Smith.

68 See letter from Reed Smith.

69 See letter from E&Y.

70 Although the term ‘“non-accelerated filer” is
not defined in Commission rules, we use this term
to refer to a reporting company that does not meet
the definition of either an ““accelerated filer” or a
“large accelerated filer” under Exchange Act Rule
12b-2.

71““Smaller reporting company’’ is defined in
Securities Act Rule 405 [17 CFR 230.405], Exchange
Act Rule 12b-2 [17 CFR 240.12b-2], and Item
10(f)(1) of Regulation S-K [17 CFR 229.10(f)(1)].

persuaded that a delay in the
compliance date for these registrants
may help mitigate some of the cost
burdens for smaller reporting companies
related to switching over to the HTML
format.

We are also adopting a phase-in
period for certain filings on Form 10-D.
Currently, the staff is working on
programming changes to EDGAR that
will allow issuers to include the Form
10-D and Form ABS-EE in a single
submission so that the required
hyperlinks can be created at the time the
Form 10-D is filed. The implementation
of these programming changes will not
be completed by the effective date of the
final rules. Accordingly, we are delaying
the compliance date with respect to any
Form 10-D that will require hyperlinks
to any exhibit filed with Form ABS-EE.
We will publish a document on our Web
site and in the Federal Register
announcing the compliance date for
Form 10-D when it is determined.

A few commenters noted that it
would not be possible to hyperlink to an
exhibit that is filed for the first time
with a registration statement or report
because no web address would be
available for that exhibit before the
filing is made. Although these
commenters make a valid point, as
explained below, we do not believe this
will prevent registrants from complying
with the final rules. Rule 11 of
Regulation S-T defines the term
“hyperlinks” to mean the representation
of an Internet address in a form that an
Internet browser application can
recognize as an Internet address.”2 We
used the term “hyperlinks” more
generically in the Proposing Release to
include, in addition to links to a
previously filed exhibit that is being
incorporated by reference into the
registration statement or report, links
from a registration statement or report to
an exhibit that is being filed at the same
time. As we noted in the Proposing
Release, HTML has features that allow
electronic documents prepared in this
format to include links to another place
within the same document or to a
separate document. Thus, under the
EDGAR system, registrants can include
a link to an exhibit that is filed with a
registration statement or report. In
connection with the adoption of these
amendments, we will be issuing an
updated EDGAR Filer Manual that will
describe the procedures needed to
create a hyperlink to an exhibit that the
registrant previously filed with a

72In the Proposing Release, we proposed a minor
change to the definition of the term “hypertext links
or hyperlinks” in Rule 11 of Regulation S-T to
delete the term “hypertext links.” We are adopting
this change.

registration statement or report and the
procedures needed to create a link to an
exhibit that is being filed at the same
time as the registration statement or
report.

In response to the concerns of several
commenters regarding the means to
correct inaccurate exhibit hyperlinks,
we are adding an instruction to Rule 105
stating that a registrant must correct a
nonfunctioning hyperlink or hyperlink
to the wrong exhibit by filing, in the
case of a registration statement that is
not yet effective, a pre-effective
amendment to such registration
statement, or in the case of a registration
statement that is effective or an
Exchange Act report, in the next
Exchange Act periodic report that
requires, or includes, an exhibit
pursuant to Item 601 of Regulation
S—K (or in the case of a foreign private
issuer, pursuant to Form 20-F or Form
F—-10).73 Furthermore, we note that
where a filing contains an inaccurate
exhibit hyperlink, the inaccurate
hyperlink alone would not render the
filing materially deficient, nor affect a
registrant’s eligibility to use short-form
registration statements.

In addition, we remind registrants
that EDGAR does not accept documents
containing web addresses that hyperlink
to external Web sites.?# In light of the
fact that many of the liability issues
identified by commenters appear most
relevant for hyperlinks to external Web
sites, we do not believe that a
reexamination of the liability treatment
of hyperlinks is warranted at this time.
However, as we continue to consider the
expanded use of hyperlinks in
Commission filings, we will bear these
considerations in mind.

II1. Other Matters

If any of the provisions of these rules,
or the application thereof to any person
or circumstance, is held to be invalid,
such invalidity shall not affect other
provisions or application of such
provisions to other persons or
circumstances that can be given effect
without the invalid provision or
application.

73 Once the registration statement is effective, the
registrant must correct an inaccurate hyperlink in
its next Exchange Act periodic report that contains
an exhibit index, or alternatively, the registrant
could correct the inaccurate hyperlink by filing a
post-effective amendment to the registration
statement.

74 See Rule 105(b) of Regulation S-T. If a
document is filed containing a hyperlink to an
external Web site, EDGAR will reject the document
and the electronic filer must resubmit the document
without the hyperlink to the external Web site.
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IV. Economic Analysis

We are adopting amendments that
will require registrants that file
registration statements and reports that
are subject to the exhibit requirements
under Item 601 of Regulation S-K, or
that file on Forms F-10 or 20-F, to
include a hyperlink to each exhibit
identified in the exhibit index of these
filings and to submit all such filings in
HTML format.?s

We are sensitive to the costs and
benefits of the final rules. In this
economic analysis, we examine the
current regulatory framework and
market practices, which together
constitute a baseline for analysis, and
discuss the anticipated economic effects
of the amendments, relative to this
baseline, and their potential effects on
efficiency, competition, and capital
formation.”® We also consider the
potential costs and benefits of
reasonable alternatives to the
amendments.

Where practicable, we attempt to
quantify the economic effects of the
amendments; however, in certain cases,
we are unable to do so because we lack
necessary information. We do, however,
provide a qualitative assessment of the
likely economic effects. The proposing
release requested comment on all
aspects of the economic effects,
including the costs and benefits of the
proposals and possible alternatives to
the proposed amendments. The
Commission also solicited comment in
the proposing release on whether the
proposals, if adopted, would promote
efficiency, competition, or capital
formation, or have an impact or burden
on competition.

A. Baseline

The amendments will affect all
registrants that file registration
statements and reports that are required
to include exhibits under Item 601 of
Regulation S-K, specifically Forms S—1,
S-3, S—4, S-8, S-11, SF-1, SF-3, F-1,
F-3, and F—4 under the Securities Act
and Forms 10, 10-K, 10-Q, 8-K, and
10-D under the Exchange Act. In
addition, the amendments will affect
registrants that file on Forms F-10 and
20-F. Although registrants that
currently file registration statements and
reports in HTML format will not be

75 The amendments exclude exhibits filed with
Form ABS-EE and XBRL exhibits.

76 Exchange Act Section 23(a)(2) [15 U.S.C.
78w(a)] requires us, when adopting rules, to
consider the impact that any new rule would have
on competition. In addition, Section 2(b) of the
Securities Act [15 U.S.C. 77b(b)] and Section 3(f) of
the Exchange Act [15 U.S.C. 78c(f)] direct us, when
engaging in rulemaking that requires us to consider

affected by the requirement to file in
HTML format, they will be required to
include hyperlinks from the exhibits
identified in the exhibit index to the
exhibits that are filed with the
document or that were previously filed
with another document. Because the
ASCII format does not support
hyperlink capabilities, registrants that
currently file these forms and reports in
ASCII format will be required to file in
HTML in addition to complying with
the exhibit hyperlinking requirement.

We estimate that, from October 1,
2015 to September 30, 2016, 9,221
registrants filed either a registration
statement or a report in HTML, while
152 registrants made filings in ASCIL
Table 1 below shows the number of
registration statements and reports that
registrants filed with the Commission
from October 1, 2015 to September 30,
2016. Table 1 also presents the number
of filings submitted in HTML format
and ASCII format, respectively,
including amendments. Because
hyperlinking is not available in ASCII
format, we present the baseline analysis
of filings separately for HTML and
ASCII formats.

TABLE 1—NUMBER OF REGISTRATION

STATEMENTS AND REPORTS FILED
FrROM OCTOBER 1, 2015 TO SEP-
TEMBER 30, 2016

Securities Act
registration
Number of filings statements and
(including Exchange Act
Amendments) forms

HTML | ASCII
Form S—1 ... 12
6
0
1
0
0
0
0
0
0
Form F-10 0
Form 1077 54
Form 20-F .... 0
Form 10K .... 65
Form 10-Q 142
Form 8-K78 .......ccovenen. 73,337 282
Form 10-D ...ccoovevvriiienne 5,947 236

or determine whether an action is necessary or
appropriate in the public interest, to consider, in
addition to the protection of investors, whether the
action will promote efficiency, competition, and
capital formation.

77 The number of Form 10s includes Forms 10—
12B and 10-12G.

78 The number of Form 8—Ks includes Form 8—
K12B.

As shown in Table 1, among the types
of forms affected by the amendments,
Forms S-1, S-8, 10-K, 10-Q, 10-D, and
8-K were the most frequently filed in
HTML format from October 1, 2015 to
September 30, 2016. As a proxy for
registrants’ size, we used the filer status
that registrants reported in their Form
10-K from October 1, 2015 to September
30, 2016. We found that 32.5% of the
registration statements and reports
(including amendments) filed in HTML
format were filed by large accelerated
filers, 21.3% by accelerated filers and
35.2% by smaller reporting companies
or non-accelerated filers.”®

From October 1, 2015 to September
30, 2016, a limited set of form types
were filed in ASCII format. In particular,
Forms 8-K, 10-D, 10—-Q and 10-K were
most frequently filed in ASCII format.
We found that, of the registration
statements and reports (including
amendments) filed in ASCII, 4.5% were
filed by large accelerated filers, 0.8% by
accelerated filers, and 56% by smaller
reporting companies or non-accelerated
filers.80

To draw a baseline indicative of the
current disclosure practices by HTML
filers, we selected a random sample of
600 filings of registration statements and
reports (including amended filings)
from October 1, 2015 to September 30,
2016. This sample included 146
randomly selected Form 10K filings
and 454 randomly selected other filings
in HTML format.

The amendments will require
registrants to include hyperlinks for all
exhibits listed in the exhibit index,
whether included with the filing or
incorporated by reference from a
previously filed document. Table 2
below shows the average and median
number of exhibits 81 listed in the
random sample of 600 filings by the
type of forms affected by the
amendments.

79 The remaining 11% of filings in HTML format
from October 1, 2015 to September 30, 2016 were
filed by registrants whose filer status was not
indicated.

80 The remaining 38.7% of sampled filings in
ASCII format were filed by registrants whose filer
status was not indicated.

81 We did not include XBRL exhibits because
these exhibits are not covered by the final rules.
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TABLE 2—NUMBER OF EXHIBITS
Number of exhibits Number of exhibits Number of exhibits
listed in the index filed with the form incorporated by reference Number of
sampled filings
Average 82 Median 83 Average Median Average Median
Form S—1 ..., 291 20.0 10.8 5.0 18.3 0.0 16
Form S-3 10.4 10.0 45 4.0 5.9 4.0 17
Form S-4 50.6 18.0 11.9 9.0 37.2 14.0 9
Form S-8 5.6 5.0 3.1 3.0 25 25 24
Form S-11 247 30.0 14.3 10.0 10.3 0.0 3
FOrm SF—1 i | e | e nieiriieiis | eerieesiee e sireenes | sreesieesnieeseesnrees | eeeseeeseenneeseeens | eeseeenaeesee e 0
Form SF-3 8.4 6.0 6.1 4.0 2.3 2.0 11
Form F-1 21.8 225 20.6 22.5 1.1 0.0 8
Form F-3 8.0 75 4.8 4.0 3.25 1.5 8
Form F—-4 20.2 23.0 15.2 17.0 1.0 0.5 5
Form F-10 17.0 17.0 15.0 15.0 2.0 2.0 1
Form 10 .......... 6.6 2.0 6.6 2.0 0.0 0.0 7
Form 20-F 32.6 34.0 11.2 8.0 21.4 27.0 5
Form 10-K 34.8 31.0 7.5 6.0 26.6 245 146
Form 10-Q 71 5.5 4.0 4.0 3.1 0.5 50
Form 8-K 1.3 1.0 1.2 1.0 0.1 0.0 265
Form 10-D 1.0 1.0 0.8 1.0 0.0 0.0 25
All Forms .............. 19.5 10.0 5.7 4.0 13.8 3.0 600
Forms S—1, S—4, S-11,
F-1, F-4, F-10, 20—
Fand 10K .............. 33.4 28.0 8.8 11.0 23.8 18.0 193
Other Forms & Reports 3.0 1.0 21 1.0 1.9 0.0 407

Table 2 shows a significant variation
in the number of exhibits listed in the
exhibit index across different types of
forms. Among the Securities Act
registration statements, Forms S—1, S—4,
S-11, F-1, F—4 and F-10 typically
contain a large number of exhibits,
while among the Exchange Act reports,
Forms 20-F and 10-K contain
significantly more exhibits than other
form types. Overall, Forms S-1, S—4, S—
11, F-1, F—4, F-10, 20-F and 10-K had
a median number of 33 exhibits,
compared to a median of three exhibits
in the other nine types of registration
statements and reports. Forms S—1, S—4,
S-11, F-1, F—4, F-10, 20-F and 10-K

also had significantly more exhibits
incorporated by reference than the other
nine types of registration statements and
reports affected by the amendments.

In general, the number of exhibits
slightly decreases with a registrant’s size
for the sampled filings submitted from
October 1, 2015 to September 30, 2016.
Of the 600 sampled filings, the filings by
non-accelerated filers and smaller
reporting companies had a median of
five exhibits; filings by accelerated filers
had a median of three exhibits; and
large accelerated filers had a median of
two exhibits.

Of the 600 sampled filings, we found
that the exhibit indexes of only 48 (8%)

of the filings included hyperlinks. We
found 14 out of 48 filings included
hyperlinks for all exhibits. In the 34
instances when registrants did not
include hyperlinks for all exhibits, they
were more likely to include hyperlinks
to exhibits incorporated by reference. Of
the sampled filings on Form S-1, S—4,
S-11, F-1, F—4, F-10, 20-F and 10-K,
approximately 4% had exhibit indexes
that contained hyperlinks for one or
more exhibits in the index (“‘partially
hyperlinked”). In particular, while we
found four fully hyperlinked Form 10—
Ks, 18 of the 146 sampled Form 10-Ks
were partially hyperlinked.

TABLE 3—TYPE OF FORMS FROM WHICH EXHIBITS WERE INCORPORATED BY REFERENCE

o Other forms Other forms
EXhl')b'tr'en]%?é%%;ated Form S—1 Form F-1 Form 10-K | Form 20-F Form 8-K | Form 10-Q exhimﬂiqndex exrwtl)tirt‘ci)rl:ctjex
Y from: (%) (%) (%) (%) (%) (%) requirement requirement 84
(%) (%)
Into:
Form S—1 ... 20 0 14 0 31 11 22 1
Form S-3 ... 14 0 2 0 57 10 9 8
Form S—-4 ... 42 0 10 0 24 6 10 8
Form S-8 ....... 30 0 5 2 30 13 12 8
Form S—11 ... 0 0 0 0 45 3 0 52
Form SF-1 ..... 0 0 0 0 0 0 0 0
Form SF-3 ......c....... 0 0 0 0 44 0 56 0
Form F—1 ... 0 0 0 67 0 0 0 33

82 Average represents the sum of number of
exhibits divided by the number of sampled forms
for each form type.

83 Median represents the middle number of
exhibits for each form type when the numbers of
exhibits are listed from the smallest to the largest.
For instance, for Forms S—1, the number of exhibits

listed in the index ranged from 1 to 125, with 20

as the middle number.

84 Pursuant to Securities Act Rule 411 [17 CFR
230.411] and Exchange Act Rule 12b-23 [17 CFR
240.12b-23], registrants can, under certain
conditions, incorporate information by reference in
answer, or partial answer, to an item of a

registration statement or report. Generally, the
incorporated information must be filed as an exhibit
to the registration statement or report. In our
analysis of the 600 sampled filings, we found
several exhibits that were filed for this purpose.
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TABLE 3—TYPE OF FORMS FROM WHICH EXHIBITS WERE INCORPORATED BY REFERENCE—Continued

o Other forms Other forms
Exhibit incorporated | Form S-1 | Form F~1 | Form 10-K | Form 20-F | Form 8-K | Form 10-Q | 4 ) without
Y from: (%) (%) (%) (%) (%) (%) requirement requirement 84
(%) (%)

0 77 0 4 0 0 0 19
0 0 0 0 0 0 0 100
0 0 0 0 0 0 97 3
0 0 0 0 0 0 0 0
1 7 0 73 0 0 1 18
8 0 19 0 43 18 7 4
6 0 13 1 55 13 6 5
10 0 10 0 45 10 0 25
0 0 0 0 0 0 0 0

Under the amendments, the hyperlink
requirement will make exhibits
incorporated by reference in the affected
registration statements and reports more
easily accessible. For the exhibits
incorporated by reference that were
listed in the 600 sampled filings, Table
3 shows the form types from which the
exhibits were incorporated. The
majority of exhibits were incorporated
from the same registration statements
and reports affected by the amendments.
For example, exhibits in Forms S—1
were largely incorporated from
previously filed Forms 8-K, 10-K, S-1,
and 10—Q. Only a small percentage of
exhibits were incorporated from form
types without an exhibit index
requirement, such as proxy statements.

ASCII Filers

We reviewed 200 registration
statements and reports filed in ASCII
format from October 1, 2015 to
September 30, 2016. In particular, we
reviewed 60 Form 10-Ks and a
randomly selected sample of 140 other
forms filed in ASCII format, including
amendments. The exhibit indexes in the
ASCII filings listed significantly lower
average and median numbers of exhibits
than in HTML filings. For example, the
sampled Form 10-Qs and 10—-Q/As
reported a median of one exhibit. The
60 Form 10—Ks and 10-K/As filed in
ASCII format from October 1, 2015 to
September 30, 2016 included a median
of two exhibits, mostly filed with the
form. Given that the ASCII format does
not support hyperlinks, no exhibit index
included hyperlinks.

B. Potential Economic Effects

Relative to unlinked cross-references,
hyperlinks will not only supply users
with the location of a specific exhibit,
but also allow users to reach that
location more easily and quickly.
Requiring exhibit hyperlinks will help
investors and other users to access a
particular exhibit more efficiently as

they will not need to search within the
filing or through different filings made
over time to locate the exhibit. Many
commenters agreed that hyperlinking
would make it easier for investors and
other users to retrieve exhibit
information from SEC filings.85 Several
commenters agreed that hyperlinking
would reduce the amount of time
required for investors to access exhibit
information.8¢

We expect that hyperlinks will be
more beneficial in reducing search costs
in the case of exhibits incorporated by
reference than in the case of exhibits
filed with the filing, and in particular,
we expect these benefits to be most
pronounced in the case of incorporation
by reference from a filing that was not
recently filed because more recent
filings are displayed first on the EDGAR
search results page. Further, we expect
hyperlinks will have greater benefits in
the case of registrants that submit more
filings. Overall, we believe the
amendments will reduce search costs
for investors. For example, depending
on the nature of the business or size of
the registrant, a registrant may file
multiple registration statements or
reports in a given quarter or fiscal year.
Requiring exhibit hyperlinks will make
it easier for investors and other users to
find and access a particular exhibit that
was originally filed with a previous
filing.

The final rule will also require
registrants to include hyperlinks to all
exhibits required by Item 601 of
Regulation S-K, Form F-10 and Form
20-F in each amendment. We believe
hyperlinking to exhibits filed with each
pre-effective amendment will be
particularly beneficial to investors who
begin to make an investment decision
before the registration statement
becomes effective, such as investors

85 See, e.g., letters from CII, E&Y, IAC and
MDSBA.

86 See letters from CII, CRT and IAC.

considering the preliminary
prospectus.8”

To the extent that hyperlinks ease the
navigation process for investors and
other users, hyperlinks may also
facilitate a more thorough review of a
registrant’s registration statements and
reports and encourage more effective
monitoring over time. The potential
reduction of search costs and the
enhanced ability of investors to review
a registrant’s disclosure may result in
more informed investment and voting
decisions, potentially enhancing
allocative efficiency and capital
formation by registrants.

As aresult of the amendments, both
HTML and ASCII registrants will incur
compliance costs to include hyperlinks
in their exhibit indexes. The cost of
inserting a hyperlink to an exhibit
incorporated by reference would likely
be greater than the cost of inserting a
link to an exhibit filed with the
document. While the average cost itself
of inserting a hyperlink is minimal,88
the total hyperlinking costs for
registrants would be a function of two
main factors: (1) How many registration
statements and reports a registrant files
that require an exhibit index; and (2)
how many exhibits in the exhibit index
of these registration statements and
reports are either filed with the filing or
incorporated by reference and would be
subject to the hyperlinking requirement.

For filers reporting in HTML, our
baseline analysis indicates that few
filers currently include fully
hyperlinked exhibit indexes in
registration statements and reports. Our
analysis of a random sample of
registration statements and reports filed
between October 1, 2015 and September

87 Several commenters supported requiring
exhibit hyperlinks in pre-effective amendments. See
letters from Davis Polk, Reed Smith and SIFMA.

88 For purposes of the Paperwork Reduction Act,
we estimate that registrants will incur, on average,
between one and four burden hours to hyperlink to
required exhibits, depending on the specific form
type. See Section IV.D below.
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30, 2016 indicates that approximately
8% of HTML filers included at least a
partially hyperlinked exhibit index in
their filings. For these HTML filers, the
cost of fully hyperlinking their exhibit
indexes could be less than for those
HTML filers that have not previously
hyperlinked their exhibit indexes.

In addition to these costs, filers
reporting in ASCII will incur costs to
switch to HTML. While the registrants
that file in ASCII and therefore will be
affected by the amendment to require
HTML are primarily small entities, we
expect that the costs of switching to
HTML will not be significant given the
cost of software with built-in HTML and
hyperlink features is minimal. In
addition, the final rule will allow an
extended phase-in period for non-
accelerated filers and smaller reporting
companies. The delay in compliance
should mitigate some of the burdens for
those entities that are more likely to be
adversely affected by the cost of
switching from making filings in ASCII
to HTML.

Overall, given the modest costs
involved, we do not expect that the
amendments will have significant
competitive effects for registrants.

C. Alternatives

We considered five alternatives to the
final rules. First, instead of requiring
hyperlinks in the exhibit index within
registration statements and reports
requiring an exhibit index under Item
601 of Regulation S—K and Forms F-10
and 20-F, we considered requiring
registrants to include hyperlinks in a
subset of these registration statements
and reports. For example, we could
have limited the hyperlinks requirement
to exhibit indexes in those registration
statements and reports that typically
include lengthy exhibit indexes. Our
analysis of a random sample of
registration statements and reports filed
from October 1, 2015 to September 30,
2016 indicates that exhibit indexes are
more frequently included in filings on
Forms S—1, S-8, 10-K, 10-Q, 8-K, and
10-D, but are lengthier in Forms S-1, S—
4, S-11, F-1, F—4, F-10, 20-F, and 10—
K based on the average and median
number of exhibits included in the
exhibit index. For example, Forms 8-K
and 10-Q are the forms most frequently
filed but typically list a limited number
of exhibits, most of which are included
in the filing itself rather than
incorporated by reference. Relative to
the final rules, the alternative of limiting
the scope of the exhibit hyperlinking
requirement to fewer form types would
lead to cost savings for registrants but
also a smaller reduction in search costs
for investors and other users.

Second, instead of requiring
registrants to hyperlink each exhibit
included in the exhibit index, we
considered requiring registrants to
hyperlink only exhibits incorporated by
reference. Our analysis of the random
sample of filings submitted from
October 1, 2015 to September 30, 2016
indicates that, among the registration
statements and reports, Forms 20-F and
10-K typically include a higher number
of exhibits incorporated by reference.
This alternative would lead to nominal
cost savings for registrants but also a
smaller reduction in search costs for
investors, although search costs related
to exhibits filed with the document
would be relatively limited.

Third, we considered requiring
registrants to file and update a
compilation of exhibits separately from
the Form 10-K and other forms. A
separate compilation of exhibits could
have more prominence and make it
easier for investors and other users to
access relevant information on EDGAR,
as there would be only one compilation
for all exhibits regardless of what forms
a registrant may file. Requiring a
separate compilation, however, would
impose an additional burden on
registrants to prepare, file and update
this disclosure and could make our
disclosure regime more complex to the
extent that relevant information is
spread over multiple filings. Relatedly,
several commenters suggested that a
centralized exhibit page or a company
profile landing page on EDGAR could
provide more direct access to the
exhibits.89 We are continuing to
consider ways to further enhance the
presentation and usability of the exhibit
index on the EDGAR system.9°

Fourth, we considered excluding
ASCII filers from the requirement to
hyperlink to each exhibit identified in
the exhibit index and permitting them
to continue filing in ASCIL Relative to
the amendments, this alternative could
be beneficial to ASCII filers as they
would not incur the additional,
although minimal, compliance costs of
switching to HTML and hyperlinking
their exhibit indexes. However, under
this alternative, investors and other
users of the information disclosed in
ASCII filings would not benefit from
reduced search costs. As noted above,
the number of registrants affected by
this amendment will be minimal, and
the phase-in period for non-accelerated
filers and smaller reporting companies
should mitigate some of these costs.

Fifth, given the relevance of
organizational documents, such as

89 See letters from CRT, Davis Polk and E&Y.
90 See note 59 above.

articles of incorporation and by-laws, to
understanding a registrant’s corporate
structure and operations, we considered
requiring registrants to refile
electronically on EDGAR their
organizational documents previously
filed in paper.9? We anticipate that the
economic effects of this alternative
would be minimal since only a limited
number of registrants have not filed
their articles of incorporation or by-laws
in electronic format.92

V. Paperwork Reduction Act
A. Background

Certain provisions of the final rules
contain “collection of information”
requirements within the meaning of the
Paperwork Reduction Act of 1995
(“PRA”).93 We published a notice
requesting comment on the collection of
information requirements in the
Proposing Release for the amendments,
and we submitted these requirements to
the Office of Management and Budget
(“OMB”’) for review in accordance with
the PRA.94 The titles for the collections
of information are:

“Form S—1" (OMB Control No. 3235—

0065);

“Form S-3" (OMB Control No. 3235—
0073);

“Form S—4” (OMB Control No. 3235—
0324);

“Form S—8” (OMB Control No. 3235—
0066);

“Form S—11"" (OMB Control No. 3235—
0067);

“Form F—1" (OMB Control No. 3235—
0258);

“Form F-3” (OMB Control No. 3235—
0256);

“Form F—4"’ (OMB Control No. 3235—
0325);

“Form F-10"’ (OMB Control No. 3235—
0380);

“Form SF—1"" (OMB Control No. 3235—
0707);

“Form SF-3"’ (OMB Control No. 3235—
0690);

“Form 10" (OMB Control No. 3235—
0064);

“Form 20-F” (OMB Control No. 3235—
0288);

“Form 10-K” (OMB Control No. 3235—
0063);

“Form 10-Q”’ (OMB Control No. 3235—
0070);

“Form 8—K”’ (OMB Control No. 3235—
0060);

91 Several commenters suggested that it would be
particularly beneficial to investors if organizational
documents previously filed in paper were available
on EDGAR. See, e.g., letters from CII and Reed
Smith.

92 See note 57 above.

9344 U.S.C. 3501 et seq.

9444 U.S.C. 3507(d) and 5 CFR 1320.11.
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“Form 10-D”’ (OMB Control No. 3235—

0604);

“Regulation S—K”” (OMB Control No.

3235-0071); and
“Regulation S-T”” (OMB Control No.

3235-0424).95

The forms, reports and Regulation S—
K were adopted under the Securities Act
and the Exchange Act and set forth the
disclosure requirements for registration
statements and reports filed by
registrants to help investors make
informed investment and voting
decisions. Regulation S—T was adopted
under the Securities Act and the
Exchange Act and sets forth the
requirements for the electronic
submission of documents filed or
otherwise submitted to the Commission.
The hours and costs associated with
preparing and filing the forms and
reports constitute reporting and cost
burdens imposed by each collection of
information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
requirement unless it displays a
currently valid OMB control number.
Compliance with the information
collections is mandatory. Responses to
the information collections are not kept
confidential and there is no mandatory
retention period for the information
disclosed.

B. Summary of the Final Amendments

As described in more detail above, we
are adopting amendments to
Regulations S—K and S-T and Forms F—
10 and 20-F to require registrants that
file registration statements and reports
subject to the exhibit requirements
under Item 601 of Regulation S-K, or
that file on Forms F-10 and 20-F, to
submit these registration statements and
reports in HTML format and to include
a hyperlink from each exhibit identified
in the exhibit index of such forms to the
exhibit as filed on EDGAR (other than
an exhibit filed in XBRL or exhibits

95 The paperwork burdens from Regulations S—-K
and S-T are imposed through the forms that are
subject to the requirements in these regulations and
are reflected in the analysis of those forms. To avoid
a PRA inventory reflecting duplicative burdens and
for administrative convenience, we assign a one-
hour burden to each of Regulation S-K and
Regulation S-T.

filed with Form ABS-EE). The final
rules will require registrants to include
hyperlinks to all exhibits required by
Item 601, Form F—10 or Form 20-F in
each amendment to a registration
statement or report on these forms.

C. Summary of Comment Letters and
Revisions to Proposals

In the Proposing Release, we
requested comment on our PRA burden
hour and cost estimates and the analysis
used to derive such estimates. We did
not receive any comments that
addressed our PRA analysis and burden
estimates of the proposed amendments.

In response to comments on the
proposed amendments, we have made
one change to the rule proposals that
will affect the compliance burdens for
issuers. Under the final rules, registrants
will be required to include hyperlinks to
all exhibits required by Item 601, Form
F-10 or Form 20-F in each amendment
to a registration statement or report.

D. Revisions to the Burden and Cost
Estimates Burden

We anticipate that the final
amendments will increase the burdens
and costs for registrants to prepare and
file the affected forms. We believe the
burdens associated with hyperlinking
exhibits will remain minimal as the
registrant, in preparing a filing, will
already be preparing the exhibits and
exhibit index for such filing and will
have readily available all of the
information necessary to create the
hyperlinks. In addition, we assume that
the average burden hours of requiring
exhibit hyperlinks will vary based on
the number of exhibits that are filed
with an affected form. For purposes of
the PRA, based on the average and
median number of exhibits shown in
Table 2 above, we estimate the average
burden for a registrant to hyperlink to
exhibits would be four hours for Forms
10-K and 20-F; three hours for Forms
S-1, S-4, S-11, SF-1, F-1, F—4 and F-
10; two hours for Forms S-3, S-8, SF-
3, F-3, 10 and 10—-Q; and one hour for
Forms 10-D and 8-K.

As aresult of the change to the final
rules described above, we have
increased our burden estimates by one
hour for all of the affected forms to
reflect the burden for including

hyperlinks to all required exhibits in
each amendment to a registration
statement or report.

These estimates represent the average
burden for all registrants, both large and
small. In deriving our estimates, we
recognize that the burdens will likely
vary among individual registrants based
on a number of factors, including the
size and complexity of their operations.

The tables below show the total
annual compliance burden, in hours
and in costs, of the collection of
information resulting from the proposed
amendments.96 The burden estimates
were calculated by multiplying the
estimated number of responses by the
estimated average amount of time it
would take an issuer to prepare and
review the exhibit hyperlinks. The
portion of the burden carried by outside
professionals is reflected as a cost, while
the portion of the burden carried by the
issuer internally is reflected in hours.
For purposes of the PRA, we estimate
that 75% of the burden of preparation
for Exchange Act reports is carried by
the registrant internally and that 25% of
the burden of preparation is carried by
outside professionals retained by the
registrant at an average cost of $400 per
hour.97 For the registration statements
on Forms 10, S-1, S-3, S—4, S-11, F-1,
F-3, F—4, SF-1 and SF-3, and Exchange
Act report Form 20-F, we estimate that
25% of the burden of preparation is
carried by the company internally and
that 75% of the burden of preparation
is carried by outside professionals
retained by the company at an average
cost of $400 per hour. For the
registration statement on Form S-8, we
estimate that 50% of the burden of
preparation is carried by the company
internally and that 50% of the burden
of preparation is carried by outside
professionals.

96 For convenience, the estimated hour and cost
burdens in the table have been rounded to the
nearest whole number.

97 We recognize that the costs of retaining outside
professionals may vary depending on the nature of
the professional services, but for purposes of this
PRA analysis, we estimate that such costs would be
an average of $400 per hour. This estimate is based
on consultations with several registrants, law firms
and other persons who regularly assist registrants
in preparing and filing reports with the
Commission.
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TABLE 4—INCREMENTAL PAPERWORK BURDEN UNDER THE FINAL AMENDMENTS FOR EXCHANGE ACT FORMS

Proposed
Incremental Total :
ber of 75% 25% Professional
Exchange act forms num burden Incremental :
affected company professional costs
responses hours/form burden hours
(A) (B) ©=MA~ B | (D)=(C)*075 (E)=(C)*0.25 (F) = (E) * $400
Form 10 .......... 238 3 714 178 536 $214,200
Form 20-F 98 . 725 4 3,625 906 2719 1,087,500
Form 10-K ..... 8,137 4 40,685 30,514 10,171 4,068,400
Form 10-Q ..... 22,907 3 68,721 51,541 17,180 6,872,100
Form 8-K ....... 118,387 2 236,774 177,580 59,194 23,677,400
Form 10-D .....cccccveiennne. 13,014 2 26,028 19,521 6,507 2,602,800
TOtal coeveeeiieieceeiiees | e | e 376,547 | oo | e 38,522,400

TABLE 5—INCREMENTAL PAPERWORK BURDEN UNDER THE FINAL AMENDMENTS FOR SECURITIES ACT REGISTRATION

STATEMENTS
Proposed
Securities act registration number of Incbrﬁlfgggtal incr-le;(r);ilntal 25% 75% Professional
statements affected company professional costs
responses hours/form burden hours
(A) (B) ©)=@A*{B) | (D=(C)"0.25 (E)=(C) " 0.75 (F) = (E) * $400
901 4 3,604 901 2,703 $1,081,200
1,082 3 3,246 811 2,435 973,800
619 4 2,476 619 1,857 742,800
2,200 3 6,600 3,300 3,300 1,320,000
Form S-11 100 4 400 100 300 120,000
Form SF-1 6 4 24 6 18 7,200
Form SF-3 71 3 213 53 160 63,900
63 4 252 63 189 75,600
107 3 321 80 241 96,300
68 4 272 68 204 81,600
40 4 160 40 120 48,000
Total e | s | e 17,568 | ooeeeieeieieeeeeeiiees | e 4,610,400

VI. Final Regulatory Flexibility Act
Analysis

This Final Regulatory Flexibility
Analysis (FRFA) has been prepared in
accordance with the Regulatory
Flexibility Act.100 This FRFA relates to
final amendments that will require
registrants to submit registration
statements and reports subject to the
exhibit requirements under Item 601 of
Regulation S-K, or Forms 20-F and F—
10 in HTML format, to include a
hyperlink to each exhibit listed in the
exhibit index of such registration
statement or report.

A. Need for the Amendments

The main purpose of the amendments
is to improve investors’ access to
information—in particular, the ability of

98 The calculations for Form 20-F reflect an
allocation of a 25% internal burden carried by the
company and a 75% external burden carried by
outside professionals.

99 The calculation for Form S-8 reflects an
allocation of a 50% internal burden carried by the
company and a 50% external burden carried by
outside professionals.

1005 U.S.C. 601 et seq.

investors and other users to retrieve and
access exhibits that are filed on EDGAR.

B. Significant Issues Raised by Public
Comments

In the Proposing Release, we
requested comment on any aspect of the
Initial Regulatory Flexibility Analysis
(“IRFA”), including the number of small
entities that would be affected by the
proposed rules, the nature of the impact,
how to quantify the number of small
entities that would be affected, and how
to quantify the impact of the proposed
amendments. We did not receive
comments specifically addressing the
IRFA. Several commenters, however,
addressed aspects of the proposed
amendments that could potentially
affect small entities. In particular, two
commenters expressed concerned that
the proposed HTML formatting
requirement would place a
disproportionate burden on smaller
reporting companies and non-
accelerated filers.101 These commenters

101 See Jetters from CGCIV and Chamber of
Commerce.

advocated providing smaller reporting
companies and non-accelerated filers
with one additional year beyond the
compliance date for accelerated filers to
comply with the amendments.

C. Small Entities Subject to the Final
Rules

The final rules will affect some
companies that are small entities. The
Regulatory Flexibility Act defines
“small entity”’ to mean ‘‘small
business,” “small organization,” or
“small governmental jurisdiction.” 102
For purposes of the Regulatory
Flexibility Act, under our rules, an
issuer, other than an investment
company, is a “small business” or
“small organization” if it had total
assets of $5 million or less on the last
day of its most recent fiscal year and is
engaged or proposing to engage in an
offering of securities that does not
exceed $5 million.193 An investment
company, including a business

1025 1J.S.C. 601(6).

103 See Securities Act Rule 157 [17 CFR 230.157]
and Exchange Act Rule 0-10(a) [17 CFR 240.0—
10(a)l.
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development company,104 is considered
to be a “small business” if it, together
with other investment companies in the
same group of related investment
companies, has net assets of $50 million
or less as of the end of its most recent
fiscal year.105 We estimate that there are
837 issuers, other than investment
companies, that will be subject to the
final rules that may be considered small
entities.106 In addition, we estimate that
there are 34 investment companies that
will be subject to the final rules that
may be considered small entities.

D. Reporting, Recordkeeping, and Other
Compliance Requirements

The final rules will impose new
compliance requirements for small
entities. The final rules will require all
registrants (including small entities) that
file registration statements and reports
that are subject to the exhibit
requirements under Item 601 of
Regulation S-K, or that file on Forms F—
10 or 20-F, to file these forms in HTML
format and to hyperlink to each exhibit
(other than an exhibit filed in XBRL or
exhibits filed with Form ABS-EE)
identified in the exhibit index contained
in the form. The final rules will also
require registrants to include hyperlinks
to all of the exhibits required by Item
601, Form 10-F or Form 20-F in each
amendment to a registration statement
or report.

E. Agency Action To Minimize Effect on
Small Entities

The Regulatory Flexibility Act directs
us to consider alternatives that would
accomplish our stated objectives, while
minimizing any significant adverse
impact on small entities. In connection
with the final rules, we considered the
following alternatives:

e Establishing different compliance or
reporting requirements or timetables
that take into account the resources
available to small entities;

e Clarifying, consolidating or
simplifying compliance and reporting
requirements under the rules for small
entities;

¢ Using performance rather than
design standards; and

e Exempting small entities from all or
part of the requirements.

We believe the amendments to require
the inclusion of hyperlinks in the

104 Business development companies are a
category of closed-end investment company that are
not registered under the Investment Company Act
[15 U.S.C. 80a—2(a)(48) and 80a—53-64].

105 See Exchange Act Rule 0-10(a).

106 This estimate is based on a review of XBRL
data, where available, submitted with Form 10-K
and Form 20-F filings with fiscal periods ending
between January 31, 2015 and January 31, 2016.

exhibit index will impose only minimal
burdens on registrants. Similarly, we
believe the requirement to submit
registration statements and reports in
HTML format should not impose
significant costs. During calendar year
2015, approximately 0.74% of the forms
that would be affected by the proposed
amendments were filed in ASCII, and
we believe that the HTML format has
largely replaced the ASCII format for
these form types. The limited use of
ASCII indicates that the final
amendments will affect only a limited
number of registrants on a one-time
basis. While the registrants that file
forms in ASCII that would be affected
by the proposal to require HTML are
primarily small entities, we expect that
the burden to switch from ASCII to
HTML will not be significant because
the software tools to file in HTML
format are now widely used and
available at a minimal cost.
Accordingly, we do not believe that it is
necessary to exempt small entities from
the proposed amendments. For similar
reasons, we have not sought to clarify,
consolidate or simplify the proposed
amendments’ requirements for small
entities.

Nevertheless, to minimize the initial
compliance burden on small entities
and give them additional time to
prepare for compliance with the final
rules, we are adopting a phase-in period
for non-accelerated filers and smaller
reporting companies that submit filings
in ASCII These registrants will have
one year after the effective date of the
final rules to begin to comply with the
rules. During the phase-in period, a non-
accelerated filer or a smaller reporting
company that submits filings in ASCII
may continue to file registration
statements or reports in ASCII and will
not need to include hyperlinks to the
exhibits listed in the exhibit indexes of
its filings.

The final rules use design rather than
performance standards in order to
promote uniform filing requirements for
all registrants.

VII. Statutory Authority

The amendments contained in this
release are being adopted under the
authority set forth in Sections 6, 7, 8, 10
and 19(a) of the Securities Act, and
Sections 3, 12, 13, 15(d), 23(a) and 35A
of the Exchange Act.

List of Subjects in 17 CFR Parts 229,
232, 239 and 249

Reporting and recordkeeping
requirements, Securities.

Text of the Final Amendments

For the reasons set out in the
preamble, the Commission is amending
title 17, chapter II of the Code of Federal
Regulations as follows:

PART 229—STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933,
SECURITIES EXCHANGE ACT OF 1934
AND ENERGY POLICY AND
CONSERVATION ACT OF 1975—
REGULATION S-K

m 1. The authority citation for part 229
continues to read as follows:

Authority: 15 U.S.C. 77e, 77f, 77g, 77h, 77,
77k, 77s, 7722, 772-3, 77aa(25), 77aa(26),
77ddd, 77eee, 77ggg, 77hhh, 77iii, 77jjj,
77nnn, 77sss, 78c, 781, 78j, 78j-3, 781, 78m,
78n, 78n—-1, 780, 78u->5, 78w, 78Il, 78 mm,
80a—-8, 80a—9, 80a—20, 80a—29, 80a—30, 80a—
31(c), 80a—37, 80a—38(a), 80a—39, 80b—11 and
7201 et seq.; 18 U.S.C. 1350; Sec. 953(b) Pub.
L. 111-203, 124 Stat. 1904; Sec. 102(a)(3)
Pub. L. 112-106, 126 Stat. 309; and Sec.
84001, Pub. L. 114-94, 129 Stat. 1312.

m 2. Amend § 229.601 by revising
paragraph (a)(2) to read as follows:

§229.601 (Item 601) Exhibits.

(a) * % %

(2) Each registration statement or
report shall contain an exhibit index,
which must appear before the required
signatures in the registration statement
or report. For convenient reference, each
exhibit shall be listed in the exhibit
index according to the number assigned
to it in the exhibit table. If an exhibit is
incorporated by reference, this must be
noted in the exhibit index. Each exhibit
identified in the exhibit index (other
than an exhibit filed in eXtensible
Business Reporting Language or an
exhibit that is filed with Form ABS-EE)
must include an active link to an exhibit
that is filed with the registration
statement or report or, if the exhibit is
incorporated by reference, an active
hyperlink to the exhibit separately filed
on EDGAR. If a registration statement or
report is amended, each amendment
must include hyperlinks to the exhibits
required with the amendment. For a
description of each of the exhibits
included in the exhibit table, see
paragraph (b) of this section.

*

* * * *

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

m 3. The authority citation for part 232
continues to read in part as follows:
Authority: 15 U.S.C. 77c, 77f, 77g, 77h, 77j,
77s(a), 77z-3, 77sss(a), 78c(b), 781, 78m, 78n,
780(d), 78wf(a), 781l, 80a—6(c), 80a—8, 80a—29,
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80a—30, 80a—37, 7201 et seq.; and 18 U.S.C.
1350, unless otherwise noted.
* * * * *

m 4. Amend § 232.11 by removing the
definition “Hypertext links or
hyperlinks” and adding the definition
“Hyperlinks” in alphabetical order to
read as follows:

§232.11 Definition of terms used in part
232.
* * * * *

Hyperlinks. The term hyperlinks
means the representation of an Internet
address in a form that an Internet
browser application can recognize as an

Internet address.
* * * * *

m 5. Amend § 232.102 by revising
paragraphs (a) and (d) to read as follows:

§232.102 Exhibits.

(a) Exhibits to an electronic filing that
have not previously been filed with the
Commission shall be filed in electronic
format, absent a hardship exemption.
Previously filed exhibits, whether in
paper or electronic format, may be
incorporated by reference into an
electronic filing to the extent permitted
by § 229.10(d) of this chapter, Rule 411
under the Securities Act (§230.411 of
this chapter), Rule 12b—23 or 12b-32
under the Exchange Act (§ 240.12b-23
or § 240.12b-32 of this chapter), Rules
0—4, 8b—23, and 8b—32 under the
Investment Company Act (§§270.0—4,
270.8b—23 and 270.8b—32 of this
chapter) and Rule 303 of Regulation S—
T (§232.303). An electronic filer may, at
its option, restate in electronic format
any exhibit incorporated by reference
that originally was filed in paper format.

Note to paragraph (a): Exhibits to a
Commission schedule filed pursuant to
Section 13 or 14(d) of the Exchange Act may
be filed in paper under cover of Form SE
where such exhibits previously were filed in
paper (prior to a registrant’s becoming subject
to mandated electronic filing or pursuant to
a hardship exemption) and are required to be
refiled pursuant to the schedule’s general
instructions. See Rule 311(b) of Regulation
S-T (17 CFR 232.311(b)).

* * * * *

(d) Each electronic filing requiring
exhibits must include an exhibit index
which must appear before the required
signatures in the document. The index
must list each exhibit filed, whether
filed electronically or in paper. For
electronic filings on Form F-10
(§ 239.40 of this chapter), Form 20-F
(§ 249.220f of this chapter), or filings
subject to Item 601 of Regulation S-K
(§ 229.601 of this chapter), each exhibit
identified in the exhibit index (other
than an exhibit filed in eXtensible
Business Reporting Language or an

exhibit that is filed with Form ABS-EE
(§ 249.1401 of this chapter)) must
include an active link to an exhibit that
is filed with the document or, if the
exhibit is incorporated by reference, an
active hyperlink to the exhibit
separately filed on EDGAR. Whenever a
filer files an exhibit in paper pursuant
to a temporary or continuing hardship
exemption (§232.201 or § 232.202) or
pursuant to § 232.311, the filer must
place the letter “P”’ next to the listed
exhibit in the exhibit index of the
electronic filing to reflect the fact that
the filer filed the exhibit in paper. In
addition, if the exhibit is filed in paper
pursuant to § 232.311, the filer must
place the designation “Rule 311" next to
the letter “P” in the exhibit index. If the
exhibit is filed in paper pursuant to a
temporary or continuing hardship
exemption, the filer must place the
letters “TH” or “CH,” respectively, next
to the letter “P” in the exhibit index.
Whenever an electronic confirming
copy of an exhibit is filed pursuant to

a hardship exemption (§ 232.201 or
§232.202(d)), the exhibit index should
specify where the confirming electronic
copy can be located; in addition, the
designation “CE” (confirming
electronic) should be placed next to the
listed exhibit in the exhibit index.

* * * * *

m 6. Amend § 232.105 by revising the
section heading and paragraphs (b) and
(c) and adding paragraph (d) to read as
follows:

§232.105 Use of HTML and hyperlinks.

* * * * *

(b) Electronic filers may not include
in any HTML document hyperlinks to
sites, locations, or documents outside
the HTML document, except links to
officially filed documents within the
current submission and to documents
previously filed electronically and
located in the EDGAR database on the
Commission’s public Web site
(www.sec.gov). Electronic filers also may
include within an HTML document
links to different sections within that
single HTML document.

(c) If a filer includes an external
hyperlink within a filed document, the
information contained in the linked
material will not be considered part of
the document for determining
compliance with reporting obligations,
but the inclusion of the link will cause
the filer to be subject to the civil
liability and antifraud provisions of the
federal securities laws with reference to
the information contained in the linked
material.

(d) Electronic filers submitting Form
F—10 (§ 239.40 of this chapter), Form

20-F (§ 249.220f of this chapter), or a
registration statement or report subject
to Item 601 of Regulation S-K (§ 229.601
of this chapter), must submit such
registration statement or report in
HTML and each exhibit identified in the
exhibit index (other than an exhibit
filed in eXtensible Business Reporting
Language or an exhibit filed with Form
ABS-EE (§ 249.1401 of this chapter))
must include an active link to an exhibit
that is filed with the registration
statement or report or, if the exhibit is
incorporated by reference, an active
hyperlink to the exhibit separately filed
on EDGAR, unless such exhibit is filed
in paper pursuant to a temporary or
continuing hardship exemption under
Rules 201 or 202 of Regulation S-T
(§232.201 or § 232.202) or pursuant to
Rule 311 of Regulation S-T (§ 232.311).

Instructions to paragraph (d): (1) No
hyperlink is required for any exhibit
incorporated by reference that has not
been filed with the Commission in
electronic format.

(2) An electronic filer must correct an
inaccurate or nonfunctioning link or
hyperlink to an exhibit, in the case of
a registration statement that is not yet
effective, by filing an amendment to the
registration statement containing the
inaccurate or nonfunctioning link or
hyperlink; or, in the case of a
registration statement that has become
effective or an Exchange Act report, an
electronic filer must correct the
inaccurate or nonfunctioning link or
hyperlink in the next Exchange Act
periodic report that requires, or
includes, an exhibit pursuant to Item
601 of Regulation S—K (§ 229.601 of this
chapter) or, in the case of a foreign
private issuer (as defined in § 229.405 of
this chapter), Form 20-F (§ 249.220f of
this chapter) or Form F—10 (§ 239.40 of
this chapter). Alternatively, an
electronic filer may correct an
inaccurate or nonfunctioning link or
hyperlink in a registration statement
that has become effective by filing a
post-effective amendment to the
registration statement.

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

m 7. The authority citation for part 239
continues to read in part as follows:

Authority: 15 U.S.C. 77c, 77f, 77g, 77h, 77,
77s, 772—2, 7773, 77sss, 78c, 781, 78m, 78n,
780(d), 780~7 note, 78u->5, 78w(a), 7811,
78mm, 80a—2(a), 80a—3, 80a—8, 80a—9, 80a—
10, 80a—13, 80a—24, 80a—-26, 80a—29, 80a-30,
80a—37, and Sec. 71003 and Sec. 84001, Pub.
L. 114-94, 129 Stat. 1312, unless otherwise
noted.

* * * * *
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m 8. Amend Form F—10 (referenced in
§ 239.40) by revising paragraph D of
General Instruction II to read as follows:

Note: The text of Form F—10 does not, and
this amendment will not, appear in the Code
of Federal Regulations.

United States Securities and Exchange
Commission

Washington, DC 20549
Form F-10

Registration Statement Under the
Securities Act of 1933

* * * * *

General Instructions

* * * * *

II. Application of General Rules and
Regulations

* * * * *

D. A registrant must file the
registration statement in electronic
format via the Commission’s Electronic
Data Gathering, Analysis, and Retrieval
(EDGAR) system in accordance with the
EDGAR rules set forth in Regulation S—
T (17 CFR part 232). For assistance with
technical questions about EDGAR or to
request an access code, call the EDGAR
Filer Support Office at (202) 551-8900.
For assistance with the EDGAR rules,
call the Office of Information
Technology in the Division of
Corporation Finance at (202) 551-3600.

Include an exhibit index in the
registration statement, which must
appear before the required signatures in
the document. The exhibit index must
list each exhibit according to the letter
or number assigned to it. If an exhibit
is incorporated by reference, this must
be noted in the exhibit index. Each
exhibit identified in the exhibit index
(other than an exhibit filed in eXtensible
Business Reporting Language) must
include an active link to an exhibit that
is filed with the registration statement
or, if the exhibit is incorporated by
reference an active hyperlink to the
exhibit separately filed on EDGAR. If
the registration statement is amended,
each amendment must include active
hyperlinks to the exhibits required with
the amendment. For paper filings, the
pages of the manually signed original
registration statement should be
numbered in sequence, and the exhibit
index should give the page number in
the sequential numbering system where
each exhibit can be found.

If filing the registration statement in
paper under a hardship exemption in
Rule 201 or 202 of Regulation S-T (17
CFR 232.201 or 232.202), or as
otherwise permitted, a registrant must
file with the Commission at its principal

office five copies of the complete
registration statement and any
amendments, including exhibits and all
other documents filed as a part of the
registration statement or amendment.
The registrant must bind, staple or
otherwise compile each copy in one or
more parts without stiff covers. The
registrant must further bind the
registration statement or amendment on
the side or stitching margin in a manner
that leaves the reading matter legible.
The registrant must provide three
additional copies of the registration
statement or amendment without

exhibits to the Commission.
* * * * *

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

m 9. The authority citation for part 249
continues to read in part as follows:

Authority: 15 U.S.C. 78a et seq. and 7201
et seq.; 12 U.S.C. 5461 et seq.; 18 U.S.C. 1350;
Sec. 953(b) Pub. L. 111-203, 124 Stat. 1904;
Sec. 102(a)(3) Pub. L. 112-106, 126 Stat. 309
(2012), Sec. 107 Pub. L. 112-106, 126 Stat.
313 (2012), and Sec. 72001 Pub. L. 114-94,
129 Stat. 1312 (2015), unless otherwise
noted.

* * * * *

m 10. Amend Form 20-F (referenced in
§ 249.220f) by revising the fourth
paragraph of the introductory text under
“Instructions as to Exhibits” to read as
follows:

Note: The text of Form 20-F does not, and

this amendment will not, appear in the Code
of Federal Regulations.

Form 20-F
Part IIT

Item 19. Exhibits

* * * * *

Instructions as to Exhibits

* * * * *

Include an exhibit index in each
registration statement or report you file,
which must appear before the required
signatures in the document. The exhibit
index must list each exhibit according
to the number assigned to it below. If an
exhibit is incorporated by reference, this
must be noted in the exhibit index. Each
exhibit identified in the exhibit index
(other than an exhibit filed in eXtensible
Business Reporting Language) must
include an active link to an exhibit that
is filed with the registration statement
or report or, if the exhibit is
incorporated by reference an active
hyperlink to the exhibit separately filed
on EDGAR. If a registration statement or

report is amended, each amendment
must include active hyperlinks to the
exhibits required with the amendment.
For paper filings, the pages of the
manually signed original registration
statement should be numbered in
sequence, and the exhibit index should
give the page number in the sequential
numbering system where each exhibit
can be found.

* * * * *

By the Commission.
Dated: March 1, 2017.
Brent J. Fields,
Secretary.
[FR Doc. 2017-04365 Filed 3—-16—17; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 1, 101, 112, 115, 117, 118,
507, and 800

[Docket No. FDA-2017-N-0011]

Presiding Officer for an Appeal and
Informal Hearing; Technical
Amendments

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendments.

SUMMARY: The Food and Drug
Administration (FDA, the Agency, or
we) is making revisions to Chapter I of
its regulations. These revisions are
necessary to reflect changes to the
Agency’s organizational structure,
including the dissolution of the
Regional Food and Drug Director
position. The revisions replace
references to the Regional Food and
Drug Director, who is designated to
preside over administrative appeals and
at informal hearings on appeal, with
references to Office of Regulatory Affairs
Program Directors. The rule does not
impose any new regulatory
requirements on affected parties. This
action is editorial in nature and is
intended to improve the accuracy of the
Agency’s regulations.

DATES: This rule is effective March 17,
2017.

FOR FURTHER INFORMATION CONTACT:
Peter Fox, Office of Regulatory Affairs,
Food and Drug Administration, 12420
Parklawn Dr., Rockville, MD 20852,
240-402-1857.

SUPPLEMENTARY INFORMATION:
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I. Background

The FDA Office of Regulatory Affairs
has dissolved the Regional Food and
Drug Director position. Certain duties
related to administrative appeals and
informal hearings formerly held by
Regional Food and Drug Directors will
transfer to Office of Regulatory Affairs
Program Directors. The revisions made
by this rule pertain solely to the
designation of FDA officials and do not
alter any substantive standards.

II. Description of the Technical
Amendments

The regulations specified in this rule
have been revised to replace all
references to the ‘“Regional Food and
Drug Director” with “Office of
Regulatory Affairs Program Director,” to
reflect the change in designation. In
addition, the regulations have been
revised to authorize other FDA officials
senior to an FDA District Director to
perform duties related to administrative
appeals and informal hearings. Finally,
we have made minor conforming
amendments and grammatical changes
as necessary to accommodate the new
language.

We are making these technical
amendments to revise descriptions of
the FDA officials designated to preside
over administrative appeals and at
informal hearings on appeal. The rule
does not impose any new regulatory
requirements on affected parties. The
amendments are editorial in nature and
should not be construed as modifying
any substantive standards or
requirements.

II1. Notice and Public Comment

Publication of this document
constitutes final action of these changes
under the Administrative Procedure Act
(5 U.S.C. 553). Section 553 of the
Administrative Procedure Act (APA)
exempts ‘“‘rules of agency organization,
procedure, or practice” from proposed
rulemaking (i.e., notice and comment
rulemaking). 5 U.S.C. 553(b)(3)(A).
Rules are also exempt when an agency
finds “good cause” that notice and
comment rulemaking procedures would
be “impracticable, unnecessary, or
contrary to the public interest.”” 5 U.S.C.
553(b)(3)(B).

FDA has determined that this
rulemaking meets the notice and
comment exemption requirements in 5
U.S.C. 553(b)(3)(A) and (b)(3)(B). FDA’s
revisions make technical or non-
substantive changes that pertain solely
to the designation of FDA officials, and
do not alter any substantive standard.
FDA does not believe public comment
is necessary for these minor revisions.

The APA allows an effective date less
than 30 days after publication as
“provided by the agency for good cause
found and published with the rule” (5
U.S.C. 553(d)(3)). A delayed effective
date is unnecessary in this case because
the amendments do not impose any new
regulatory requirements on affected
parties. As a result, affected parties do
not need time to prepare before the rule
takes effect. Therefore, FDA finds good
cause for the amendments to become
effective on the date of publication of
this action.

List of Subjects
21 CFR Part 1

Cosmetics, Drugs, Exports, Food
labeling, Imports, Labeling, Reporting
and recordkeeping requirements.

21 CFR Part 101

Food labeling, Nutrition, Reporting
and recordkeeping requirements.

21 CFR Part 112

Dietary foods, Food grades and
standards, Foods, Fruits, Packaging and
containers, Reporting and recordkeeping
requirements, Safety, Vegetables.

21 CFR Part 115

Eggs and egg products, Foods.
21 CFR Part 117

Food packaging, Foods.
21 CFR Part 118

Eggs and egg products, Food grades
and standards, Reporting and
recordkeeping requirements.

21 CFR Part 507

Animal foods, Labeling, Packaging
and containers, Reporting and
recordkeeping requirements.

21 CFR Part 800

Administrative practice and
procedure, Medical devices,
Ophthalmic goods and services,
Packaging and containers, Reporting
and recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR parts 1, 101,
112, 115, 117, 118, 507, and 800 are
amended as follows:

PART 1—GENERAL ENFORCEMENT
REGULATIONS

m 1. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 1333, 1453, 1454,
1455, 4402; 19 U.S.C. 1490, 1491; 21 U.S.C.
321, 331, 332, 333, 334, 335a, 342, 343, 350c,
350d, 350e, 350j, 350k, 352, 355, 360b,

360ccc, 360ccc—1, 360ccc—-2, 362, 371, 373,
374, 379j-31, 381, 382, 384a, 384b, 384d,
387, 387a, 387c, 393; 42 U.S.C. 216, 241, 243,
262, 264, 271; Pub. L. 107-188, 116 Stat. 594,
668—69; Pub. L. 111-353, 124 Stat. 3885,
3889.

m 2. Amend § 1.403 by revising
paragraph (f) to read as follows:

§1.403 What requirements apply to an
informal hearing?
* * * * *

(f) Section 1.404, rather than
§ 16.42(a) of this chapter, describes the
FDA employees, i.e., Office of
Regulatory Affairs Program Directors or
other officials senior to a District
Director, who preside at hearings under
this subpart;

* * * *
m 3. Revise § 1.404 to read as follows:

§1.404 Who serves as the presiding
officer for an appeal and for an informal
hearing?

The presiding officer for an appeal,
and for an informal hearing, must be an
Office of Regulatory Affairs Program
Director or another FDA official senior
to an FDA District Director.

m 4. Amend § 1.980 by revising
paragraphs (g)(3)(iv) and (g)(4) to read as
follows:

§1.980 Administrative detention of drugs.

* * * * *

(g)* L

3 * x %

(iv) Paragraph (g)(4) of this section,
rather than § 16.42(a) of this chapter,
describes the FDA employees, i.e.,
Office of Regulatory Affairs Program
Directors or other FDA officials senior to
an FDA District Director, who preside at
hearings under this section.

(4) The presiding officer of a
regulatory hearing on an appeal of a
detention order, who also must decide
the appeal, must be an Office of
Regulatory Affairs Program Director or
another FDA official senior to an FDA
District Director who is permitted by
§ 16.42(a) of this chapter to preside over
the hearing.

* * * * *

PART 101—FOOD LABELING

m 5. The authority citation for part 101
continues to read as follows:

Authority: 15 U.S.C. 1453, 1454, 1455; 21
U.S.C. 321, 331, 342, 343, 348, 371; 42 U.S.C.
243, 264, 271.

m 6. Amend § 101.17 by revising
paragraphs (h)(7)(ii) introductory text,
(h)(7)(i1)(B), (h)(7)(ii)(C) introductory
text, (h)(7)(ii)(C)(1), (h)(7)(ii)(C)(4),
(h)(7)(i1)(C)(5), (h)(7)({H)(C)(6),
(h)(7)(ii)(D), (h)(7)(ii)(E), and (h)(7)(ii)(F)
to read as follows:



Federal Register/Vol.

82, No. 51/Friday, March 17, 2017 /Rules and Regulations

14145

§101.17 Food labeling warning, notice,
and safe handling statements.

* * * * *

(h) L

(7) * * %

(ii) The person on whom the order for
relabeling, diversion, or destruction is
served may either comply with the
order or appeal the order to an Office of

Regulatory Affairs Program Director.

(B) Summary decision. A request for
a hearing may be denied, in whole or in
part and at any time after a request for
a hearing has been submitted, if the
Office of Regulatory Affairs Program
Director or another FDA official senior
to an FDA District Director determines
that no genuine and substantial issue of
fact has been raised by the material
submitted in connection with the
hearing or from matters officially
noticed. If the presiding FDA official
determines that a hearing is not
justified, written notice of the
determination will be given to the
parties explaining the reason for denial.

(C) Informal hearing. Appearance by
any appellant at the hearing may be by
mail or in person, with or without
counsel. The informal hearing shall be
conducted by an Office of Regulatory
Affairs Program Director or another FDA
official senior to an FDA District
Director, and a written summary of the
proceedings shall be prepared by the
presiding FDA official.

(1) The presiding FDA official may
direct that the hearing be conducted in
any suitable manner permitted by law
and this section. The presiding FDA
official has the power to take such
actions and make such rulings as are
necessary or appropriate to maintain
order and to conduct an informal, fair,
expeditious, and impartial hearing, and
to enforce the requirements concerning

the conduct of hearings.
* * * * *

(4) The party requesting the hearing
may have the hearing transcribed, at the
party’s expense, in which case a copy of
the transcript is to be furnished to FDA.
Any transcript of the hearing will be
included with the presiding FDA
official’s report of the hearing.

(5) The presiding FDA official shall
prepare a written report of the hearing.
All written material presented at the
hearing will be attached to the report.
Whenever time permits, the presiding
FDA official may give the parties the
opportunity to review and comment on
the report of the hearing.

(6) The presiding FDA official shall
include as part of the report of the
hearing a finding on the credibility of
witnesses (other than expert witnesses)

whenever credibility is a material issue,
and shall include a recommended
decision, with a statement of reasons.

(D) Written appeal. If the appellant
appeals the detention order but does not
request a hearing, the presiding FDA
official shall render a decision on the
appeal affirming or revoking the
detention within 5-working days after
the receipt of the appeal.

(E) Presiding FDA official’s decision.
If, based on the evidence presented at
the hearing or by the appellant in a
written appeal, the presiding FDA
official finds that the shell eggs were
held in violation of this section, he shall
affirm the order that they be relabeled,
diverted under the supervision of an
officer or employee of FDA for
processing under the EPIA, or destroyed
by or under the supervision of an officer
or employee of FDA; otherwise, the
presiding FDA official shall issue a
written notice that the prior order is
withdrawn. If the presiding FDA official
affirms the order, he shall order that the
relabeling, diversion, or destruction be
accomplished within 10-working days
from the date of the issuance of his
decision. The presiding FDA official’s
decision shall be accompanied by a
statement of the reasons for the
decision. The decision of the presiding
FDA official shall constitute final
agency action, reviewable in the courts.

(F) No appeal. If there is no appeal of
the order and the person in possession
of the shell eggs that are subject to the
order fails to relabel, divert, or destroy
them within 10-working days, or if the
demand is affirmed by the presiding
FDA official after an appeal and the
person in possession of such eggs fails
to relabel, divert, or destroy them within
10-working days, the FDA district office,
or, if applicable, the State or local
agency may designate an officer or
employee to divert or destroy such eggs.
It shall be unlawful to prevent or to
attempt to prevent such diversion or
destruction of the shell eggs by the

designated officer or employee.
* * * * *

PART 112—STANDARDS FOR THE
GROWING, HARVESTING, PACKING,
AND HOLDING OF PRODUCE FOR
HUMAN CONSUMPTION

m 7. The authority citation for part 112
continues to read as follows:

Authority: 21 U.S.C. 321, 331, 342, 350h,
371; 42 U.S.C. 243, 264, 271.

m 8. Revise § 112.209 to read as follows:

§112.209 Who is the presiding officer
for an appeal and for an informal hearing?
The presiding officer for an appeal,
and for an informal hearing, must be an

Office of Regulatory Affairs Program
Director or another FDA official senior
to an FDA District Director.

PART 115—SHELL EGGS

m 9. The authority citation for part 115
continues to read as follows:
Authority: 21 U.S.C. 342, 371; 42 U.S.C.
243, 264, 271.
m 10. Amend § 115.50 by revising
paragraphs (e)(2) introductory text,
(e)(2)(ii), (e)(2)(iii) introductory text,
(e)(2)(iii)(A), (e)(2)(iii)(D), (e)(2)(iii)(E),
(e](Z%Uii)(F), (e)(2)(v), (e)(2)(v), and
e)(2

(e)(2)(vi) to read as follows:

§115.50 Refrigeration of shell eggs held
for retail distribution.
* * * * *

(e) * % *

(2) The person on whom the order for
diversion or destruction is served may
either comply with the order or appeal
the order to an Office of Regulatory
Affairs Program Director in accordance
with the following procedures:

(ii) Summary decision. A request for
a hearing may be denied, in whole or in
part and at any time after a request for
a hearing has been submitted, if the
Office of Regulatory Affairs Program
Director or another FDA official senior
to an FDA District Director determines
that no genuine and substantial issue of
fact has been raised by the material
submitted in connection with the
hearing or from matters officially
noticed. If the presiding FDA official
determines that a hearing is not
justified, written notice of the
determination will be given to the
parties explaining the reason for denial.

(iii) Informal hearing. Appearance by
any appellant at the hearing may be by
mail or in person, with or without
counsel. The informal hearing shall be
conducted by the Office of Regulatory
Affairs Program Director or another FDA
official senior to an FDA District
Director, and a written summary of the
proceedings shall be prepared by the
presiding FDA official.

(A) The presiding FDA official may
direct that the hearing be conducted in
any suitable manner permitted by law
and this section. The presiding FDA
official has the power to take such
actions and make such rulings as are
necessary or appropriate to maintain
order and to conduct an informal, fair,
expeditious, and impartial hearing, and
to enforce the requirements concerning
the conduct of hearings.

* * * * *

(D) The party requesting the hearing
may have the hearing transcribed, at the
party’s expense, in which case a copy of
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the transcript is to be furnished to FDA.
Any transcript of the hearing will be
included with the presiding FDA
official’s report of the hearing.

(E) The presiding FDA official shall
prepare a written report of the hearing.
All written material presented at the
hearing will be attached to the report.
Whenever time permits, the presiding
FDA official may give the parties the
opportunity to review and comment on
the report of the hearing.

(F) The presiding FDA official shall
include as part of the report of the
hearing a finding on the credibility of
witnesses (other than expert witnesses)
whenever credibility is a material issue,
and shall include a recommended
decision, with a statement of reasons.

(iv) Written appeal. If the appellant
appeals the detention order but does not
request a hearing, the presiding FDA
official shall render a decision on the
appeal affirming or revoking the
detention within 5-working days after
the receipt of the appeal.

(v) Presiding FDA official’s decision.
If, based on the evidence presented at
the hearing or by the appellant in a
written appeal, the presiding FDA
official finds that the shell eggs were
held in violation of this section, he shall
affirm the order that they be diverted,
under the supervision of an officer or
employee of FDA for processing under
the EPIA or destroyed by or under the
supervision of an officer or employee of
FDA; otherwise, the presiding FDA
official shall issue a written notice that
the prior order is withdrawn. If the
presiding FDA official affirms the order,
he shall order that the diversion or
destruction be accomplished within 10-
working days from the date of the
issuance of his decision. The presiding
FDA official’s decision shall be
accompanied by a statement of the
reasons for the decision. The decision of
the presiding FDA official shall
constitute final agency action,
reviewable in the courts.

(vi) No appeal. If there is no appeal
of the order and the person in
possession of the shell eggs that are
subject to the order fails to divert or
destroy them within 10-working days,
or if the demand is affirmed by the
presiding FDA official after an appeal
and the person in possession of such
eggs fails to divert or destroy them
within 10-working days, FDA’s district
office or appropriate State or local
agency may designate an officer or
employee to divert or destroy such eggs.
It shall be unlawful to prevent or to
attempt to prevent such diversion or
destruction of the shell eggs by the

designated officer or employee.
* * * * *

PART 117—CURRENT GOOD
MANUFACTURING PRACTICE,
HAZARD ANALYSIS, AND RISK-
BASED PREVENTIVE CONTROLS FOR
HUMAN FOOD

m 11. The authority citation for part 117
continues to read as follows:

Authority: 21 U.S.C. 331, 342, 343, 350d
note, 350g, 350g note, 371, 374; 42 U.S.C.
243, 264, 271.

m 12. Revise § 117.274 toread as
follows:

§117.274 Presiding officer for an appeal
and for an informal hearing.

The presiding officer for an appeal,
and for an informal hearing, must be an
Office of Regulatory Affairs Program
Director or another FDA official senior
to an FDA District Director.

PART 118—PRODUCTION, STORAGE,
AND TRANSPORTATION OF SHELL
EGGS

13. The authority citation for part 118
continues to read as follows:

Authority: 21 U.S.C. 321, 331- 334, 342,
371, 381, 393, 42 U.S.C. 243, 264, 271.
m 14. Amend § 118.12 by revising
paragraphs (a)(1)(i) introductory text,
(a)(2) introductory text, (a)(2)(ii),
(a)(2)(iii) introductory text, (a)(2)(iii)(A),
(a)(2)(iii)(D), (a)(2)(iii)(E), (a)(2)(iii)(F),
(a)(2)(v), and (a)(2)(vi) to read as
follows:

§118.12 Enforcement and compliance.

* * * * *
(a] * % *
(1) * % *

(i) Order for diversion or destruction
under the PHS Act. Any district office
of FDA or any State or locality acting
under paragraph (c) of this section,
upon finding shell eggs that have been
produced or held in violation of this
regulation, may serve a written order
upon the person in whose possession
the eggs are found requiring that the
eggs be diverted, under the supervision
of an officer or employee of the issuing
entity, for processing in accordance
with the EPIA (21 U.S.C. 1031 et seq.)
or by a treatment that achieves at least
a 5-long destruction of SE or destroyed
by or under the supervision of the
issuing entity, within 10-working days
from the date of receipt of the order,
unless under paragraph (a)(2)(iii) of this
section, a hearing is held, in which case
the eggs must be diverted or destroyed
consistent with the decision of the
Office of Regulatory Affairs Program
Director or another FDA official senior
to an FDA District Director under
paragraph (a)(2)(v) of this section. The

order must include the following
information:
* * * * *

(2) The person on whom the order for
diversion or destruction is served may
either comply with the order or appeal
the order to an Office of Regulatory
Affairs Program Director in accordance
with the following procedures:

* * * * *

(ii) Summary decision. A request for
a hearing may be denied, in whole or in
part and at any time after a request for
a hearing has been submitted, if the
Office of Regulatory Affairs Program
Director or another FDA official senior
to an FDA District Director determines
that no genuine and substantial issue of
fact has been raised by the material
submitted in connection with the
hearing or from matters officially
noticed. If the presiding FDA official
determines that a hearing is not
justified, written notice of the
determination will be given to the
parties explaining the reason for denial.

(iii) Informal hearing. Appearance by
any appellant at the hearing may be by
mail or in person, with or without
counsel. The informal hearing must be
conducted by the Office of Regulatory
Affairs Program Director or another FDA
official senior to an FDA District
Director, and a written summary of the
proceedings must be prepared by the
presiding FDA official.

(A) The presiding FDA official may
direct that the hearing be conducted in
any suitable manner permitted by law
and by this section. The presiding FDA
official has the power to take such
actions and make such rulings as are
necessary or appropriate to maintain
order and to conduct an informal, fair,
expeditious, and impartial hearing, and
to enforce the requirements concerning
the conduct of hearings.

* * * * *

(D) The party requesting the hearing
may have the hearing transcribed, at the
party’s expense, in which case a copy of
the transcript is to be furnished to FDA.
Any transcript of the hearing will be
included with the presiding FDA
official’s report of the hearing.

(E) The presiding FDA official must
prepare a written report of the hearing.
All written material presented at the
hearing will be attached to the report.
Whenever time permits, the presiding
FDA official may give the parties the
opportunity to review and comment on
the report of the hearing.

(F) The presiding FDA official must
include as part of the report of the
hearing a finding on the credibility of
witnesses (other than expert witnesses)
whenever credibility is a material issue,
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and must include a recommended
decision, with a statement of reasons.

(iv) Written appeal. If the appellant
appeals the detention order but does not
request a hearing, the presiding FDA
official must render a decision on the
appeal affirming or revoking the
detention order within 5-working days
after the receipt of the appeal.

(v) Presiding FDA official’s decision.
If, based on the evidence presented at
the hearing or by the appellant in a
written appeal, the presiding FDA
official finds that the shell eggs were
produced or held in violation of this
section, he must affirm the order that
they be diverted, under the supervision
of an officer or employee of FDA for
processing under the EPIA or by a
treatment that achieves at least a 5-log
destruction of SE or destroyed by or
under the supervision of an officer or
employee of FDA; otherwise, the
presiding FDA official must issue a
written notice that the prior order is
withdrawn. If the presiding FDA official
affirms the order, he must order that the
diversion or destruction be
accomplished within 10-working days
from the date of the issuance of his
decision. The presiding FDA official’s
decision must be accompanied by a
statement of the reasons for the
decision. The decision of the presiding
FDA official constitutes final agency
action, subject to judicial review.

(vi) No appeal. If there is no appeal
of the order and the person in
possession of the shell eggs that are
subject to the order fails to divert or
destroy them within 10-working days,
or if the demand is affirmed by the
presiding FDA official after an appeal
and the person in possession of such
eggs fails to divert or destroy them
within 10-working days, FDA’s district
office or, if applicable, the State or local
representative may designate an officer
or employee to divert or destroy such
eggs. It shall be unlawful to prevent or
to attempt to prevent such diversion or
destruction of the shell eggs by the

designated officer or employee.
* * * * *

PART 507—CURRENT GOOD
MANUFACTURING PRACTICE,
HAZARD ANALYSIS, AND RISK-
BASED PREVENTIVE CONTROLS FOR
FOOD FOR ANIMALS

m 15. The authority citation for part 507
continues to read as follows:

Authority: 21 U.S.C. 331, 342, 343, 350d
note, 350g, 350g note, 371, 374; 42 U.S.C.
243, 264, 271.

m 16. Revise § 507.75 to read as follows:

§507.75 Residing officer for an appeal and
for an informal hearing.

The presiding officer for an appeal,
and for an informal hearing, must be an
Office of Regulatory Affairs Program
Director or another FDA official senior
to an FDA District Director.

PART 800—GENERAL

m 17. The authority citation for part 800
continues to read as follows:

Authority: 21 U.S.C. 321, 334, 351, 352,
355, 360e, 360i, 360k, 361, 362, 371.
m 18. Amend § 800.55 by revising
paragraphs (g)(3)(iv) and (g)(4) to read as
follows:

§800.55 Administrative detention.
* * * * *
R

(3) * % %

(iv) Paragraph (g)(4) of this section,
rather than § 16.42(a) of this chapter,
describes the FDA employees, i.e.,
Office of Regulatory Affairs Program
Directors or other FDA officials senior to
an FDA District Director, who preside at
hearings under this section.

(4) The presiding officer of a
regulatory hearing on an appeal of a
detention order, who also shall decide
the appeal, shall be an Office of
Regulatory Affairs Program Director or
another FDA official senior to an FDA
District Director who is permitted by
§16.42(a) of this chapter to preside over
the hearing.

* * * * *

Dated: March 13, 2017.
Leslie Kux,
Associate Commissioner for Policy.
[FR Doc. 2017-05350 Filed 3—16-17; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF HOMELAND
SECURITY

[CIS No. 2585-16]
RIN 1615-AC10

DEPARTMENT OF LABOR
Wage and Hour Division

29 CFR Part 503
RIN 1235-AA16

Department of Homeland Security and
Department of Labor Federal Civil
Penalties Inflation Adjustment Act
Annual Adjustments for the H-2B
Temporary Non-agricultural Worker
Program

AGENCY: Department of Homeland
Security; Wage and Hour Division,
Department of Labor.

ACTION: Final rule.

SUMMARY: The U.S. Department of
Homeland Security (DHS) and the U.S.
Department of Labor (DOL)
(collectively, “the Departments”) are
jointly issuing this final rule to adjust
for inflation the civil monetary penalties
assessed or enforced in connection with
the employment of temporary
nonimmigrant workers under the H-2B
program, pursuant to the Federal Civil
Penalties Inflation Adjustment Act of
1990 as amended by the Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015 (Inflation
Adjustment Act). The Inflation
Adjustment Act provides that agencies
shall adjust civil monetary penalties
notwithstanding Section 553 of the
Administrative Procedure Act (APA).
Additionally, the Inflation Adjustment
Act provides a cost-of-living formula for
adjustment of the civil penalties.
Accordingly, this final rule sets forth the
Departments’ 2017 annual adjustments
for inflation to the H-2B civil monetary
penalties, effective March 17, 2017.

DATES: This final rule is effective March
17, 2017. As provided by the Inflation
Adjustment Act, the increased penalty
levels apply to any penalties assessed
after March 17, 2017.

FOR FURTHER INFORMATION CONTACT:
Pamela Peters, Program Analyst, U.S.
Department of Labor, Room S-2312, 200
Constitution Avenue NW., Washington,
DC 20210; telephone: (202) 693-5959
(this is not a toll-free number). Copies
of this final rule may be obtained in
alternative formats (large print, Braille,
audio tape or disc), upon request, by
calling (202) 693-5959 (this is not a toll-
free number). TTY/TDD callers may dial
toll-free 1-877—889-5627 to obtain
information or request materials in
alternative formats.

SUPPLEMENTARY INFORMATION:

I. Regulatory Information

The Inflation Adjustment Act
required agencies to: (1) Adjust the level
of civil monetary penalties with an
initial “catch-up” adjustment through
an interim final rule (IFR); and (2) make
subsequent annual adjustments for
inflation. Agencies are required to
publish an annual inflation adjustment
no later than January 15, 2017, and by
January 15 of each subsequent year.

On July 1, 2016, the Departments
established the initial catch-up
adjustment for civil monetary penalties
assessed or enforced in connection with
the employment of temporary
nonimmigrant workers under the H-2B
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program. See 81 FR 42983 (IFR).* This
final rule reflects that the Departments
did not receive any public comments on
the jointly-issued IFR and so did not
make any changes to the civil monetary
penalty amounts established in the IFR
based on comments received. For that
reason, this rule is being issued jointly
by DOL and DHS. As explained in the
IFR, DOL will make future adjustments
to the H-2B civil monetary penalties
consistent with DOL’s delegated
authority under 8 U.S.C. 1184(c)(14),
Immigration and Nationality Act section
214(c)(14), and the Inflation Adjustment
Act. See 81 FR 42985 n.2. DOL will
make the first such adjustment in 2018.

Agencies are required to calculate the
annual adjustment based on the
Consumer Price Index for all Urban
Consumers (CPI-U). Annual inflation
adjustments are based on the percent
change between the October CPI-U
preceding the date of the adjustment,
and the prior year’s October CPI-U; in
this case, the percent change between
the October 2016 CPI-U and the October
2015 CPI-U. The cost-of-living
adjustment multiplier for 2017, based
on the Consumer Price Index (CPI-U)
for the month of October 2016, not
seasonally adjusted, is 1.01636.2 In
order to complete the 2017 annual
adjustment, the Departments multiplied

the most recent H-2B maximum civil
monetary penalty amounts by the
multiplier, 1.01636, and rounded to the
nearest dollar.

As provided by the Inflation
Adjustment Act, the increased penalty
levels apply to any penalties assessed
after the effective date of this rule.
Accordingly, for penalties assessed after
March 17, 2017, whose associated
violations occurred after November 2,
2015, the higher penalty amounts
outlined in this rule will apply. The
chart below demonstrates the penalty
amounts that apply:

Violations occurring

Penalty assessed

Which penalty level applies

On or before November 2, 2015
On or before November 2, 2015
After November 2, 2015 ..........ccueee...
After November 2, 2015 ....................

On or before August 1, 2016
After August 1, 2016
After August 1, 2016, but on or before March 17, 2017 ...
After March 17, 2017

Pre-August 1, 2016 levels.
Pre-August 1, 2016 levels.
August 1, 2016 levels.
March 17, 2017 levels.

II. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
Departments consider the impact of
paperwork and other information
collection burdens imposed on the
public. The Departments have
determined that this final rule does not
require any collection of information.

II1. Administrative Procedure Act

The Inflation Adjustment Act
provides that agencies shall annually
adjust civil monetary penalties for
inflation notwithstanding Section 553 of
the Administrative Procedure Act
(APA). Additionally, the Inflation
Adjustment Act provides a
nondiscretionary clear formula for
annual adjustment of the civil monetary
penalties. For these reasons, the
requirements in sections 553(b), (c), and
(d) of the APA, relating to notice and
comment and requiring that a rule be
effective at least 30 days after
publication in the Federal Register, are
inapplicable.

IV. Executive Orders 12866: Regulatory
Planning and Review; and Executive
Order 13563: Improving Regulation and
Regulatory Review

Executive Order 12866 requires that
regulatory agencies assess both the costs
and benefits of significant regulatory
actions. Under the Executive Order, a
“significant regulatory action” is one
meeting any of a number of specified
conditions, including the following:

1 The Departments incorporate by reference the
preamble to the July 2016 IFR. See 81 FR 42983—
42986.

Having an annual effect on the economy
of $100 million or more; creating a
serious inconsistency or interfering with
an action of another agency; materially
altering the budgetary impact of
entitlements or the rights of entitlement
recipients, or raising novel legal or
policy issues.

The Departments have determined
that this final rule is not a “‘significant”
regulatory action and a cost-benefit and
economic analysis is not required. This
regulation merely adjusts civil monetary
penalties in accordance with inflation as
required by the Inflation Adjustment
Act, and has no impact on disclosure or
compliance costs. The benefit provided
by the inflationary adjustment to the
maximum civil monetary penalties is
that of maintaining the incentive for the
regulated community to comply with
the laws enforced by the Departments,
and not allowing the incentive to be
diminished by inflation. To the extent
this Final Rule increases civil monetary
penalties, it would result in an increase
in transfers from persons or entities
assessed a civil monetary penalty to the
government.

Executive Order 13563 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasizes the importance of

20OMB provided the year-over-year multiplier,
rounded to 5 decimal points. See M—17-11,
Implementation of the 2017 annual adjustment

quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility to minimize
burden.

By mandating inflation adjustments
consistent with a non-discretionary,
clear formula, Congress has already
determined that any possible increase in
costs is justified by the overall benefits
of such adjustments. This final rule
makes only the statutory changes
outlined herein; thus there are no
alternatives or further analysis required
by E.O. 13563.

V. Regulatory Flexibility Act and Small
Business Regulatory Enforcement
Fairness Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq. (RFA), imposes
certain requirements on Federal agency
rules that are subject to the notice and
comment requirements of the APA, 5
U.S.C. 553(b). This final rule is exempt
from the requirements of the APA
because the Inflation Adjustment Act
directed the Departments to issue the
annual adjustments without regard to
Section 553 of the APA. Therefore, the
requirements of the RFA applicable to
final rules, 5 U.S.C. 604, do not apply
to this final rule. Accordingly, the
Departments are not required to either
certify that the final rule would not have
a significant economic impact on a
substantial number of small entities or
conduct a regulatory flexibility analysis.

pursuant to the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of 2015 (Dec 16,
2016).
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VI. Environmental Impact Assessment

This action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This action is
therefore categorically excluded from
further review under the National
Environmental Policy Act of 1969
(NEPA), 42 U.S.C. 4321-4375.

List of Subjects in 29 CFR Part 503

Administrative practice and
procedure, Aliens, Employment,
Housing, Immigration, Labor, Penalties,
Transportation, Wages.

Accordingly, for the reasons set out in
the preamble, 29 CFR part 503 is
amended as follows:

Title 29—Labor

PART 503—ENFORCEMENT OF
OBLIGATIONS FOR TEMPORARY
NONIMMIGRANT NON-
AGRICULTURAL WORKERS
DESCRIBED IN THE IMMIGRATION
AND NATIONALITY ACT

m 1. The authority citation for part 503
continues to read as follows:

Authority: 8 U.S.C. 1101(a)(15)(H)(ii)(b); 8
U.S.C. 1184; 8 CFR 214.2(h); 28 U.S.C. 2461
note (Federal Civil Penalties Inflation
Adjustment Act of 1990); Pub. L. 114-74 at
§701.

§503.23 [Amended]

m 2. In the table below for § 503.23, for
each paragraph indicated in the left
column, remove the dollar amount
indicated in the middle column from
wherever it appears in the paragraph,
and add in its place the dollar amount
indicated in the right column:

Paragraph Remove Add
() JR O $11,940 | $12,135
11,940 12,135
11,940 12,135

John F. Kelly,

Secretary of Homeland Security.
Edward C. Hugler,

Acting Secretary of Labor.

[FR Doc. 2017-05178 Filed 3—16-17; 8:45 am]
BILLING CODE 4510-27-P; 9111-97-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—2017-0132]

RIN 1625-AA00

Safety Zone; Annual Events Requiring
Safety Zones in the Captain of the Port

Lake Michigan Zone—St. Patrick’s Day
Fireworks

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone on the Manitowoc River
in Manitowoc, WI for the St. Patrick’s
Day Fireworks on March 17, 2017. This
action is necessary and intended to
ensure safety of life on navigable waters
immediately prior to, during, and after
the fireworks display. During the
aforementioned period, the Coast Guard
will enforce restrictions upon, and
control movement of, vessels in the
safety zone. No person or vessel may
enter the safety zone while it is being
enforced without permission of the
Captain of the Port Lake Michigan or a
designated representative.

DATES: The regulations in 33 CFR
165.929 will be enforced for safety zone
(a)(1), Table 165.929, from 6:15 p.m.
until 7:15 p.m. on March 17, 2017.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this document,
call or email marine event coordinator,
Prevention Department, Coast Guard
Sector Lake Michigan, Milwaukee, WI at
(414) 747-7148, email D09-SMB-
SECLakeMichigan-WWM®@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the St. Patrick’s Day
Fireworks safety zone listed as item
(a)(1) in Table 165.929 of 33 CFR
165.929. Section 165.929 lists many
annual events requiring safety zones in
the Captain of the Port Lake Michigan
zone. This safety zone will encompass
all waters of the Manitowoc River
within the arc of a circle with a 250-foot
radius from a center point launch
position at 44°05.492" N., 087°39.332’
W. (NAD 83). As specified in 33 CFR
165.929, all vessels must obtain
permission from the Captain of the Port
Lake Michigan or a designated
representative to enter, move within, or
exit the safety zone when it is enforced.
Vessels and persons granted permission
to enter the safety zone must obey all
lawful orders or directions of the
Captain of the Port Lake Michigan or a
designated representative.

This document is issued under
authority of 33 CFR 165.929, Safety
Zones; Annual events requiring safety
zones in the Captain of the Port Lake
Michigan zone, and 5 U.S.C. 552(a). In
addition to this publication in the
Federal Register, the Coast Guard plans
to provide the maritime community
with advance notification for the
enforcement of this zone via Broadcast
Notice to Mariners or Local Notice to
Mariners. The Captain of the Port Lake
Michigan or a representative may be
contacted via Channel 16, VHF-FM.

Dated: March 10, 2017.

A.B. Cocanour,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. 2017—05418 Filed 3-16-17; 8:45 am|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-1983-0002; FRL—9958—
96—Region 4]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Deletion
of the Perdido Ground Water
Contamination Superfund Site

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency Region 4 is publishing this
direct final Notice of Deletion for the
Perdido Ground Water Contamination
Superfund Site (Site), located in
Perdido, Baldwin County, Alabama,
from the National Priorities List (NPL).
The NPL, promulgated pursuant to
Section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is an
appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This direct
final deletion is being published by the
EPA with the concurrence of the State
of Alabama, through the Alabama
Department of Environmental
Management (ADEM), because the EPA
has determined that all appropriate
response actions under CERCLA have
been completed. However, this deletion
does not preclude future actions under
Superfund.

DATES: This direct final deletion is
effective May 16, 2017 unless the EPA
receives adverse comments by April 17,
2017. If adverse comments are received,


mailto:D09-SMB-SECLakeMichigan-WWM@uscg.mil
mailto:D09-SMB-SECLakeMichigan-WWM@uscg.mil

14150

Federal Register/Vol.

82, No. 51/Friday, March 17, 2017 /Rules and Regulations

the EPA will publish a timely
withdrawal of the direct final deletion
in the Federal Register informing the
public that the deletion will not take
effect.

ADDRESSES: Submit your comments,
identified by Docket ID No., EPA-HQ-
SFUND-1983-0002, by one of the
following methods:

o www.regulations.gov. Follow the
on-line instructions for submitting
comments.

e Email: cox.deborah@epa.gov.

e Fax:(404) 562—8896, Attention:
Deborah P. Cox, PE.

¢ Mail: Deborah P. Cox, PE, Remedial
Project Manager, Superfund Restoration
and Sustainability Branch, Superfund
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street
SW., Atlanta, Georgia 30303—8960.

e Hand Delivery: U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW., Atlanta, Georgia 30303—
8960. Such deliveries are only accepted
during the Docket’s normal hours of
operation and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-1983—
0002. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means the EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to the EPA without
going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, the EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If the EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, the EPA may not
be able to consider your comment.
Electronic files should avoid the use of

special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in the
hard copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at:

U.S. EPA Record Center, attn: Ms.
Tina Terrell, Atlanta Federal Center, 61
Forsyth Street SW., Atlanta, Georgia
30303-8960, Phone: (404) 5628835,
Hours 8 a.m.—4 p.m., Monday through
Friday by appointment only; or, Atmore
Public Library, 700 East Church Street,
Atmore, AL 36502, Phone: 251-368—
5234, Hours 8 a.m.—5 p.m., Monday thru
Friday, Saturday 9 a.m.—1 p.m.

FOR FURTHER INFORMATION CONTACT:
Deborah P. Cox, PE, Remedial Project
Manager, Superfund Restoration and
Sustainability Branch, Superfund
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street
SW., Atlanta, Georgia 30303—8960,
phone 404-562-8317, email:
cox.deborah@epa.gov.

SUPPLEMENTARY INFORMATION:
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I. Introduction

The EPA Region 4 is publishing this
direct final Notice of Deletion of the
Perdido Ground Water Contamination
Superfund Site (Site) from the National
Priorities List (NPL). The NPL
constitutes Appendix B of 40 CFR part
300 which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), which the EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) of 1980, as amended. The
EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare or the
environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substance Superfund
(Fund). As described in the Section
300.425(e)(3) of the NCP, sites deleted
from the NPL remain eligible for Fund-
financed remedial actions if future
conditions warrant such actions.

Section II of this document explains
the criteria to delete sites from the NPL.
Section III discusses procedures that the
EPA is using for this action. Section IV
discusses the Perdido Ground Water
Contamination Superfund Site and
demonstrates how it meets the deletion
criteria. Section V discusses the EPA’s
action to delete the Site from the NPL
unless adverse comments are received
during the public comment period.

II. NPL Deletion Criteria

The NCP establishes the criteria that
the EPA uses to delete sites from the
NPL. In accordance with 40 CFR
300.425(e), sites may be deleted from
the NPL where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), the EPA will consider, in
consultation with the State, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment, and, therefore, the taking
of remedial measures is not appropriate.

II1. Deletion Procedures

The following procedures apply to
deletion of the Site:

(1) The EPA consulted with the State
of Alabama prior to developing this
direct final Notice of Deletion and the
Notice of Intent to Delete co-published
today in the “Proposed Rules” section
of the Federal Register.

(2) The EPA has provided the state 30
working days for review of this notice
and the parallel Notice of Intent to
Delete prior to their publication today,
and the state, through ADEM, has
concurred on the deletion of the site
from the NPL.

(3) Concurrently with the publication
of this direct final Notice of Deletion, a
notice of the availability of the parallel
Notice of Intent to Delete is being
published in a major local newspaper,
The Atmore Advance. The newspaper
notice announces the 30-day public
comment period concerning the Notice
of Intent to Delete the Site from the
NPL.

(4) The EPA placed copies of
documents supporting the proposed
deletion in the deletion docket and
made these items available for public
inspection and copying at the Site
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information repositories identified
above.

(5) If adverse comments are received
within the 30-day public comment
period on this deletion action, the EPA
will publish a timely notice of
withdrawal of this direct final Notice of
Deletion before its effective date and
will prepare a response to comments
and continue with the deletion process
on the basis of the Notice of Intent to
Delete and the comments already
received.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter the EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist the
EPA management. Section 300.425(¢e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
the EPA’s rationale for deleting the Site
from the NPL:

Site Background and History

The Perdido Ground Water
Contamination Site is located in
Perdido, Baldwin County, Alabama, and
is the site of a train derailment, which
occurred on May 17, 1965. The Site
originated as a borrow area which
provided sand and fill material to the
County for local use. In 1965, a train
derailment by the Louisville and
Nashville Railroad (a predecessor of
CSX Transportation, Inc., CSXT)
occurred approximately 200 yards east
of the intersection of State Highways 47
and 61. Chemicals from the derailed
tank cars spilled into the drainage
ditches along State Highway 61 and
caught fire. Later, as a result of the
accident, an unknown quantity of
benzene that had not been destroyed by
the fire eventually penetrated the soil
and entered the ground water aquifer.

In 1982, benzene was identified in
several residential domestic water
supply wells within the community of
Perdido. An alternate supply of drinking
water was provided by CSXT by
constructing a waterline six miles from
the nearby town of Atmore.
Approximately 150 Perdido homes
within a one mile radius of the
derailment were connected to the
alternate water supply.

Due to the benzene in the ground
water, the EPA proposed listing the Site
on the National Priorities List (EPA ID:

ALD980728703) on December 30, 1982
(47 FR 58476), and finalized the listing
on September 8, 1983 (48 FR 40658)
under the CERCLA Act of 1980.

Remedial Investigation/Feasibility Study
(RI/FS)

On October 11, 1985, CSXT executed
an Administrative Order of Consent
with the EPA to conduct a Remedial
Investigation/Feasibility Study (RI/FS)
at the Site. The RI was then initiated
and submitted in August 1986. In March
1987, the EPA’s Ground Water
Technology Unit constructed a solute
transport ground water model and
predicted the extent of the ground water
plume in the Perdido area. In April 1987
the Environmental Response Team
(ERT) performed a soil vapor study. The
revised RI was submitted in November
1987. Based on review of the data, the
EPA requested the installation of
additional monitoring wells further
down gradient of the derailment area.
CSXT’s contractor completed a
supplement to the revised RI report in
May 1988. The supplement to the
revised RI confirmed the presence of
benzene in the ground water and led to
the conclusion that by approximately
1985, all of the benzene in the soils had
leached to the ground water, volatilized
to the atmosphere, or biodegraded. As a
result of these actions, the “source” of
contamination at the Site had been
“remediated” by natural processes.

A risk assessment of current and
potential routes of exposure at the Site
identified several exposure pathways.
The potential exposure pathway for
humans was determined to be ingestion
of contaminated ground water.
Additional pathways investigated
included ingestion of and dermal
contact with surface water for humans
and ingestion of surface water by cattle.
These additional pathways were
removed from further consideration
because the benzene spill occurred over
20 years ago, benzene is a highly
volatile substance and benzene had
been detected only in ground water. The
EPA ultimately determined that
continued migration of contaminated
ground water was a threat to public
health and the environment in the area
surrounding and down gradient of the
contaminant plume.

In May, 1988, CXST submitted the FS
report, which evaluated three remedial
alternatives to address contaminated
ground water. These three alternatives
were as follows:

e Ground water withdrawal with off-
site benzene removal.

¢ Ground water withdrawal with on-
site benzene removal.

e No action, with natural attenuation/
degradation of benzene in ground water.

Selected Remedy

The EPA’s Record of Decision (ROD)
was signed on September 30, 1988, and
ADEM concurred with the selected
remedy of ground water extraction with
on-site treatment. The selected remedy
for the ground water contamination
included the following:

¢ Recovery of the contaminated
ground water by means of a recovery
well field;

¢ Treatment of the recovered
contaminated ground water by air
stripping to achieve the 5 parts per
billion (ppb) maximum concentration
limit (MCL) cleanup level established
for benzene;

¢ Re-injection of the treated ground
water back into the aquifer and into the
surface water.

Operation and maintenance activities
required to ensure the continued
effectiveness of the remedy included:

¢ Periodic monitoring of the pump
and treat system to ensure continued
effectiveness in attaining cleanup
standards;

e Periodic ground water monitoring
to ensure that long term performance
goals have been achieved.

The ROD also specified that once the
ground water cleanup level was
attained, ground water monitoring
would be required for an additional five
years to ensure cleanup levels were
maintained.

The remedial action objectives for the
Site were to eliminate potential health
hazards due to the impact of benzene in
ground water that resulted from the May
1965, train derailment in Perdido,
Alabama, and restoration of the
contaminated ground water to levels
protective of human health and the
environment. The EPA’s MCL of 5 pg/
L benzene in ground water was to be
used as the criteria for measuring
whether the remedial action objective
had been met. During start-up of the
treatment system in December 1992, the
reinjection system was unable to accept
the design flows. In May 1993, the EPA
approved an Explanation of Significant
Differences (ESD) for a surface water
discharge system to discharge excess
treated water to the Perdido Creek.

Response Actions

The remedial design (RD) Report for
the Site was submitted in December
1991, and construction of the ground
water treatment system was completed
between May and November 1992, with
a Pre-Final Remedial Action (RA)
Inspection completed on July 7, 1993.
On September 3, 1993 the Revised RA
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Report, documenting that all
construction requirements were met and
installation of the treatment system was
complete, was submitted to the EPA,
and subsequently approved on
September 13, 1993. The initial
treatment system included twelve
ground water withdrawal wells, which
delivered contaminated ground water to
the treatment plant. The treatment plant
consisted of nine air strippers that
transferred benzene from the
contaminated water into the air stream,
which in turn passed through the
carbon adsorption unit prior to release
to the atmosphere. The treated water
passed through bag filters for removal of
solids prior to being pumped to the
reinjection system. The ten reinjection
wells were each equipped with
controllers to regulate the flow of
injection water back into the aquifer.
Twenty-four observation wells were also
installed between 1986 and 1991,
primarily for water level or benzene
concentration monitoring. An additional
observation well was installed in 1999.
During start-up of the treatment
system in December 1992, the
reinjection system was unable to accept
the design flows. The excess water
flooded the injection system and
activated a high-level cut-off switch that
shut down the entire system. To
alleviate this problem and allow the
ground water remediation to start, a
surface water discharge system was
proposed to handle the excess water.
The EPA subsequently approved the
proposal for a surface water discharge
system to the Perdido Creek in the Site’s
May 1993 ESD. In June 1993, the surface
water discharge line and the originally
designed Hazleton Maxi-Strippers™
were installed. Modifications were
made to divert treated water to the
surface water discharge system once
capacity of the reinjection system was
reached. Ground water recovery
withdrawal and treatment began in 1992
after start-up of the treatment system.
CSXT conducted more frequent
inspections during January through
March 1997 that revealed significant
improvements could be made to
optimize treatment system performance.
Originally, the extraction wells were
installed with pneumatic pumps, which
tended to vibrate the wells and to cause
an influx of sand into the system. In fall
1997, these pumps were replaced with
electric submersible pumps, increasing
system reliability and performance.
Additionally, because of the high levels
of iron and sand content in the influent
ground water, the small orifices in the
original Hazleton Maxi-Stripper™
system would become plugged.
Considerable maintenance efforts were

required to clean each of the orifices of
the stripper by hand using a small drill.
In April 1998, the Hazleton Maxi-
Strippers™ system was replaced with a
New England Environmental Products
low profile, four tray air stripper.
Maintenance efforts and costs were
significantly reduced after these changes
were implemented.

In 1999 CSXT further optimized
treatment by installing three biosparge
wells (BS—1, -2, and —3). These wells
were intended to provide dissolved
oxygen to areas of the benzene plume
that were exhibiting decreased levels of
dissolved oxygen, subsequently
increasing the natural degradation of the
benzene plume. In February and April
2000, nine additional biosparge wells
were added on Site north of Highway 47
(BS—4 through BS—-12). Twelve new
biosparge wells (BS—13 thru BS—24)
were installed in September 2003 on
Site south of Highway 47.

Clean-Up Levels

Based on the success of remedial
activities in reducing the benzene
plume, the EPA, ADEM, CSXT and
CSXT consultant, AMEC Earth &
Environmental, Inc. (AMEC), met on
August 2, 2005 to discuss an Interim
Evaluation Work Plan (IEWP) that
would involve shutting down the
ground water treatment system and
monitoring ground water conditions for
a period of one year in order to
determine future remedial actions. A
primary goal of the plan was to
determine whether ground water
benzene concentrations would remain
below the 5 ug/L MCL cleanup goal or
“rebound” after the pump-and-treat and
biosparge systems were turned off. The
EPA and ADEM approved the plan on
July 25, 2006. On September 24, 2006,
the ground water treatment system was
turned off.

Results of the first-quarter and
second-quarter ground water sampling
under the IEWP were submitted in
January 2007 and April 2007,
respectively. The results indicated that
benzene concentrations in ground water
remained consistent with historical data
and did not rebound. Based on the data,
implementation of the IEWP continued.
On May 21, 2007, all parties agreed that
the fourth-quarter sampling event would
be replaced with a closure strategy if the
third-quarter monitoring results
continued to follow the positive trend.
ADEM also requested the use of a low-
flow micro-purging method to collect
samples at different depths in two wells
(Observation Well 41 (OW-41) and
Withdrawal Well 14 (WW-14)). After
approval from ADEM, this sampling
approach was followed during the third-

quarter sampling under the IEWP in
June 2007. Based on the sampling
results, a Closure Monitoring Plan
(CMP) was drafted to make changes to
the current ground water monitoring
program, remedial actions and site
closure procedures in a series of phases
to bring the Site to closure in
accordance with the 1990 Consent
Decree (CD) with CSXT.

Addendum I to the CMP dated
January 16, 2008 was submitted after a
team conference call. ADEM and the
EPA approved the CMP with
Addendum I in January and February
2008, respectively. Recommendations in
the approved CMP included: Continued
monitoring the 10 out of 42 total site
observation and withdrawal wells that
had not yet achieved sample results
below the benzene clean-up goal of 5
ug/L for five consecutive years;
Monitoring of these 10 wells on a semi-
annual basis and reporting the data on
a semi-annual basis; Discontinuation of
the monitoring of observation and
withdrawal wells located south of
Highway 47 once a well has remained
below the benzene cleanup goal of 5 ug/
L for five consecutive years and
properly plugging and abandoning all
the wells (including observation,
withdrawal, biosparge and injection
wells) located south of Highway 47 once
ground water benzene concentrations
have remained below the benzene
cleanup goal of 5 ug/L for five
consecutive years; Discontinuation of
the monitoring of observation and
withdrawal wells located north of
Highway 47 once a well has remained
below the benzene cleanup goal of 5 pg/
L for five consecutive years and
properly plugging and abandoning all
wells located north of Highway 47 once
ground water benzene concentrations
within all observation and withdrawal
wells have remained below the benzene
cleanup goal of 5 ug/L for five
consecutive years.

Addendum II to the CMP dated
October 9, 2008 presented the minor
revisions discussed during the
September 3, 2008 team conference call.
Clarification was provided to identify
the type of public notification to be
implemented prior to conducting
closure type of events. ADEM approved
the actions proposed in Addendum II on
December 2008.

Community Involvement

Throughout the removal and remedial
process, the EPA has kept the public
informed of the activities being
conducted at the Site by way of public
meetings, progress fact sheets, and the
announcement through local newspaper
advertisement on the availability of
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documents such as the RI/FS, Risk
Assessment, ROD, Proposed Plan, ESD
and Five-Year Reviews.

On July 25, 2006 representatives from
the EPA, ADEM CSXT, and AMEC held
a public availability session, regarding
the upcoming IEWP for the Site. The
purpose of the availability session was
to inform the general public and local
residents living near the Site, of the
success of the long term cleanup
activities at the Site. At the time of the
meeting, benzene was detected in only
three of the monitoring wells, with two
of those exceeding the 5 ug/L cleanup
level.

On September 16, 2009
representatives from the EPA, ADEM,
CSXT, and AMEC held a public
availability session to discuss the
closure of a portion of the monitoring
network, located south of Highway 47.
These wells had completed five years of
sampling with laboratory results below
the 5 ug/L cleanup goal. In accordance
with the approved CMP, this milestone
achievement allowed the southern
portion of the former plume to be
eligible for closure.

On March 19, 2014 representatives
held a public availability session to
discuss the attainment of cleanup goals
for five consecutive years in each of the
remaining monitoring wells. With the
attainment of all cleanup goals set forth
for the Site, this public availability
session served to inform the local
community that all monitoring and site
related activities would cease.

Public participation activities have
been satisfied as required in CERCLA
Section 113(k), 42 U.S.C. 9613(k) and
CERCLA Section 117, 42 U.S.C. 9617.
Documents in the deletion docket,
which the EPA relied on for
recommendation of the deletion from
the NPL, are available to the public in
the information repositories identified
above.

Determination That the Site Meets the
Criteria for Deletion From the NCP

Region 4 has followed the procedures
required by 40 CFR 300.425(e) as
mentioned above and the implemented
remedy achieves the degree of cleanup
specified in the ROD for all pathways of
exposure. Specifically, ground water
sampling results have been below the
benzene clean-up goal of 5 pg/L for five
consecutive years. These results verify
that the Site has achieved the ROD
cleanup standards, and that all cleanup
actions specified in the ROD and ESD
have been implemented. All selected
remedial and removal action objectives
and associated cleanup levels are
consistent with agency policy and
guidance. This Site meets all the site

completion requirements as specified in
Office of Solid Waste and Emergency
Response (OSWER) Directive 9320.22,
Close-Out Procedures for National
Priorities List Sites. No further
Superfund response is needed to protect
human health and the environment.

V. Deletion Action

The EPA, with concurrence of the
State of Alabama through ADEM, has
determined that all appropriate
response actions under CERCLA have
been completed. Therefore, the EPA is
deleting the Site from the NPL.

Because the EPA considers this action
to be noncontroversial and routine, the
EPA is taking it without prior
publication. This action will be effective
May 16, 2017 unless the EPA receives
adverse comments by April 17, 2017. If
adverse comments are received within
the 30-day public comment period, the
EPA will publish a timely withdrawal of
this direct final notice of deletion before
the effective date of the deletion, and it
will not take effect. The EPA will
prepare a response to comments and
continue with the deletion process on
the basis of the notice of intent to delete
and the comments already received.
There will be no additional opportunity
to comment.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: September 6, 2016.

V. Anne Heard,
Acting Regional Administrator, Region 4.

For the reasons set out in this
document, 40 CFR part 300 is amended
as follows:

PART 300—NATIONAL OIL AND
HAZARDOUS SUBSTANCES
POLLUTION CONTINGENCY PLAN

m 1. The authority citation for part 300
is revised to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Appendix B to Part 300—[Amended]

m 2. Table 1 of Appendix B to part 300
is amended by removing “AL”,

“Perdido Ground Water
Contamination”, “Perdido”.

[FR Doc. 2017-05290 Filed 3—-16-17; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2016-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: Effective March 17, 2017. The
date of issuance of the Flood Insurance
Rate Map (FIRM) showing BFEs and
modified BFEs for each community may
be obtained by contacting the office
where the maps are available for
inspection as indicated in the table
below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Rick
Sacbibit, Chief, Engineering Services
Branch, Federal Insurance and
Mitigation Administration, FEMA, 400
C Street SW., Washington, DC 20472,
(202) 646-7659, or (email)
patrick.sacbibit@fema.dhs.gov; or visit
the FEMA Map Information eXchange
(FMIX) online at
www.floodmaps.fema.gov/fhm/fmx_
main.html.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Associate
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Administrator for Insurance and
Mitigation has resolved any appeals
resulting from this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
FEMA has reviewed this final rule for
purposes of the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.) and has determined that this action
will not have a significant effect on the
human environment. This action is

covered by categorical exclusions A4
and A 7 in Department of Homeland
Security (DHS) Instruction 023—-01-001—
01, Appendix A.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Dated: December 21, 2016.
Roy E. Wright,
Deputy Associate Administrator for Insurance
and Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

* Elevation in feet

+ Elevation in feet

Flooding source(s)

Location of referenced elevation

(NGVD)

(NAVD)
# Depth in feet
above ground
A Elevation in
meters (MSL)
Modified

Communities
affected

Washington County, Oregon and Incorporated Areas

Docket Nos.: FEMA-B-7749 and B-7775

Beal Creek

Beaverton Creek .........ccccccuuee..

Bethany Creek

Bronson Creek .........ccccvveeeeennn.

Butternut Creek ........ccccvveeeeennnn.

Cedar Creek

Cedar Mill Creek .........cccuuneee...

Cedar Mill Creek—North Over-
flow.

Cedar Mill Creek—South Over-
flow.

Approximately 750 feet upstream of State Highway 47
Approximately 765 feet upstream of Main Street

Southwest

At upstream side of Southwest 197th Avenue
Approximately 870 feet upstream of
Laurelwood Avenue.

Approximately 0.21 mile downstream of Northwest 185th
Avenue.

Approximately 0.58 mile upstream of Northwest West
Union Road.

Approximately 65 feet downstream of Northwest Anzalone
Drive.

Approximately 1.0 mile upstream of Northwest West
Union Road.

Approximately 940 feet downstream of Southwest 209th
Avenue.

Approximately 80 feet upstream of Southwest Farmington
Road.

Approximately 0.4 mile downstream of Southwest Edy
Road.

Approximately 560 feet upstream of Southwest Sunset
Boulevard.

Approximately 0.6 mile downstream of Portland & West-
ern Railroad.

Approximately 90 feet upstream of Northwest 113th Ave-
nue.

At the Cedar Mill Creek confluence

Approximately 250 feet upstream of Southwest 131st Ave-
nue.

At the Cedar Mill Creek confluence

At the upstream side of Southwest Evergreen Street

+170 | City of Forest Grove, Unin-

+172 corporated Areas of Wash-
ington County.

+160 | City of Beaverton, City of

+267 Hillsboro, Unincorporated
Areas of Washington
County.

+174 | Unincorporated Areas of
Washington County.

+188

+158 | City of Beaverton, City of
Hillsboro, Unincorporated

+238 Areas of Washington
County.

+165 | Unincorporated Areas of
Washington County.

+200

+145 | City of Sherwood, Unincor-
porated Areas of Wash-

+176 ington County.

+171 | City of Beaverton, Unincor-
porated Areas of Wash-

+300 ington County.

+207 | City of Beaverton, Unincor-

+213 porated Areas of Wash-
ington County.

+195 | City of Beaverton, Unincor-

+205 porated Areas of Wash-
ington County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified
Cedar Mill Creek—Upper North | At the Cedar Mill Creek—North Overflow confluence .......... +212 | City of Beaverton, Unincor-
Overflow. Approximately 550 feet upstream of the Cedar Mill Creek— +214 porated Areas of Wash-
North Overflow confluence. ington County.
Celebrity Creek .......cccocvevevruennen. At the Butternut Creek confluence ...........ccceeeveeieneenenne. +176 | Unincorporated Areas of
Approximately 65 feet downstream of Southwest Farm- +212 Washington County.
ington Road.
Chicken Creek ......cccccoeerveveieeene Approximately 0.8 mile downstream of Southwest Roy +135 | City of Sherwood, Unincor-
Rogers Road. porated Areas of Wash-
At the upstream side of Southwest Edy Road .................... +157 ington County.
Chicken Creek—West Tributary | At the upstream side of Southwest Elwert Road ................ +151 | Unincorporated Areas of
Approximately 0.3 mile upstream of Southwest Elwert +156 Washington County.
Road.
Council Creek ......ccceeevevreveceeene Approximately 0.25 mile downstream of Northwest Hobbs +156 | Unincorporated Areas of
Road. Washington County.
Approximately 0.39 mile downstream of Beal Road ........... +166
Dairy Creek ......ccocceevveriieennnnnne. At the Tualatin River confluence ...........ccccooeiiiiniiiinienns +152 | City of Hillsboro, Unincor-
Approximately 125 feet upstream of Northwest Susbauer +159 porated Areas of Wash-
Road. ington County.
Dawson Creek ......ccccceceeiunennee. Approximately 317 feet upstream of Northwest Brookwood +151 | City of Hillsboro, Unincor-
Avenue. porated Areas of Wash-
Approximately 0.3 mile upstream of Northwest Shute +184 ington County.
Road.
Deer Creek .....ccoceevviiiieenneenne. Approximately 475 feet downstream of Northwest +176 | Unincorporated Areas of
Kahneeta Drive. Washington County.
Approximately 90 feet upstream of Northwest 174th Ave- +202
nue.
Erikson Creek .....ccocoeviieicennnnn. Approximately 211 feet upstream of Southwest 144th Av- +175 | City of Beaverton.
enue.
Approximately 322 feet upstream of Southwest 10th +203
Street.
Fanno Creek .......cccceeviiriieennnn. At the Tualatin River confluence ..........ccccocveviiiiiencinene +131 | City of Durham, City of
Approximately 0.3 mile downstream of Southwest Durham +131 Tigard.
Road.
Glencoe Swale ..........c.cccceennnen. Approximately 980 feet upstream of McKay Creek con- +156 | City of Hillsboro, Unincor-
fluence. porated Areas of Wash-
Approximately 0.5 mile upstream of Northwest Sewell +201 ington County.
Road.
Golf Creek .....oovcvivvieiieeiiiiieene Approximately 390 feet upstream of Hall Creek con- +198 | City of Beaverton, Unincor-
fluence. porated Areas of Wash-
Approximately 625 feet upstream of 97th Avenue ............. +223 ington County.
Gordon Creek ......cccccevvrcevrnenen. Approximately 275 feet upstream of Southwest River +146 | City of Hillsboro, Unincor-
Road. porated Areas of Wash-
Approximately 0.25 mile upstream of Southwest 229th Av- +196 ington County.
enue.
Hall Creek .......cccovvevviiiieeiiene Approximately 175 feet downstream of the North Fork Hall +181 | City of Beaverton, Unincor-
Creek confluence. porated Areas of Wash-
At the downstream side of Southwest 87th Avenue ........... +256 ington County.
Hall Creek—106th Tributary ..... At the Hall Creek confluence ..........cccccocvviiiiiiiniiniieiiene +191 | City of Beaverton, Unincor-
Approximately 600 feet upstream of Southwest 106th Av- +245 porated Areas of Wash-
enue. ington County.
Hall Creek South Fork .............. Approximately 750 feet downstream of Southwest 96th +213 | City of Beaverton, Unincor-
Avenue. porated Areas of Wash-
Approximately 150 feet upstream of Southwest 86th Ave- +260 ington County.
nue.
Hedges Creek .......ccoovveiennenns At the downstream side of Southwest Boones Ferry Road +129 | City of Tualatin, Unincor-
Approximately 0.75 mile upstream of Southwest Teton Av- +142 porated Areas of Wash-
enue. ington County.
Holcomb Creek .......cccccevvunennee. Approximately 500 feet upstream of Rock Creek North +178 | Unincorporated Areas of
confluence. Washington County.
Approximately 0.15 mile upstream of Northwest Plastics +211
Drive.
McKay Creek ......cccovcevrieennnenne. At the Dairy Creek confluence .........cccocoeviiiiiiniiiieenieenne +156 | City of Hillsboro, Unincor-
At the upstream side of Northwest Union Road ................. +174 porated Areas of Wash-

ington County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified
North Fork Hall Creek ............... At the Hall Creek confluence ..........ccccccoveieeeiiiiiiiiieeeeeees +181 | City of Beaverton, Unincor-
Approximately 0.4 mile upstream of Center Street ............. +183 porated Areas of Wash-
ington County.
North Johnson Creek ................ At the Cedar Mill Creek confluence ...........ccoceeniirieennenns +187 | City of Beaverton, Unincor-
Approximately 0.4 mile upstream of North Johnson +307 porated Areas of Wash-
Creek—East Tributary confluence. ington County.
North Johnson Creek—East At the North Johnson Creek confluence ..........c.cceeeeieene +249 | Unincorporated Areas of
Tributary. Approximately 0.4 mile upstream of North Johnson Creek +327 Washington County.
confluence.
North Johnson Creek—North Approximately 0.24 mile downstream of Northwest 114th +212 | City of Beaverton, Unincor-
Tributary. Avenue. porated Areas of Wash-
Approximately 0.22 mile upstream of Northwest 112th Av- +343 ington County.
enue.
Rock Creek North ........ccceeeee. Approximately 0.47 mile downstream of Northwest Union +174 | Unincorporated Areas of
Road. Washington County.
Approximately 0.75 mile upstream of Old Cornelius Pass +247
Road.
Rock Creek South ........cccc..... Approximately 750 feet downstream of Southwest Pacific +134 | City of Sherwood, Unincor-
Highway. porated Areas of Wash-
Approximately 0.32 mile upstream of Portland & Western +139 ington County.
Railroad.
South Johnson Creek ............... Approximately 800 feet downstream of Southwest Hart +205 | City of Beaverton, Unincor-
Road. porated Areas of Wash-
Approximately 160 feet upstream of Southwest Hart Road +219 ington County.
Storey Creek ......coceeevrvececrcnnen. Approximately 200 feet upstream of the Waible Creek +164 | Unincorporated Areas of
confluence. Washington County
Approximately 0.80 mile upstream of Storey Creek—Middle +197
Tributary confluence.
Storey Creek—East Tributary ... | At the Storey Creek confluence ...........cccccveiiiiiiennecnnenn. +173 | Unincorporated Areas of
Approximately 0.35 mile upstream of Northwest Sunset +188 Washington County.
Highway.
Storey Creek—Middle Tributary | Approximately 870 feet upstream of the Storey Creek +180 | Unincorporated Areas of
confluence. Washington County.
At the upstream side of Northwest West Union Road ........ +196
Tualatin River ........ccccoveernne Approximately 490 feet downstream of the Tualatin River +126 | City of Durham, City of King
Overflow to Nyberg Slough confluence. City, City of Tigard, City of
Approximately 0.3 mile upstream of Southwest Roy Rog- +135 Tualatin, Unincorporated
ers Road. Areas of Washington
County.
Tualatin River ......cccccoooevieennenn. Approximately 1.6 miles downstream of Southwest Golf +153 | City of Cornelius, City of
Course Road. Hillsboro, Unincorporated
Approximately 0.3 mile downstream of the Gales Creek +168 Areas of Washington
confluence. County.
Tualatin River—Golf Overflow .. | Approximately 150 feet downstream of Southwest Golf +156 | City of Forest Grove, Unin-
Course Road. corporated Areas of Wash-
Approximately 1.0 mile upstream of Southwest Golf +162 ington County.
Course Road.
Tualatin River—LaFollett Over- | Approximately 0.3 mile upstream of Southwest Golf +157 | Unincorporated Areas of
flow. Course Road. Washington County.
At the downstream side of Southwest LaFollett Road ....... +160
Tualatin River Overflow to At the Tualatin River confluence ...........ccccooeviiiiiiinnn. +126 | City of Tualatin.
Nyberg Slough. Approximately 300 feet downstream of the divergence
from the Tualatin River. +129
Turner Creek ......ccecevevevrceennnnn. Approximately 450 feet downstream of Southeast 32nd +147 | City of Hillsboro.
Avenue.
Approximately 0.5 mile upstream of East Main Street ....... +168
Waible Creek ......ccccoevvvrcieenen. Approximately 0.25 mile upstream of McKay Creek con- +160 | Unincorporated Areas of
fluence. Washington County.
Approximately 0.25 mile upstream of the Waible Creek— +196
North Tributary confluence.
Waible Creek—North Tributary | At the Waible Creek confluence ...........cccceveeiieincnnicennnn. +192 | City of Hillsboro, Unincor-
At the upstream side of Northwest West Union Road ........ +207 porated Areas of Wash-
ington County.
Waible Creek—South Tributary | At the Waible Creek confluence ...........cccceveevieineniicennen. +179 | City of Hillsboro, Unincor-
Approximately 90 feet upstream of Northwest Jacobson +211 porated Areas of Wash-

Road.

ington County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified
West Fork Dairy Creek ............. Approximately 0.8 mile upstream of Northwest Wilson +195 | City of Banks.
River Highway.
Approximately 0.72 mile downstream of Northwest Banks +196
Road.
Willow Creek .......ccccevvevveieenienne Approximately 400 feet upstream of Beaverton Creek con- +162 | City of Beaverton, City of
fluence. Hillsboro, Unincorporated
At the upstream side of Northwest 141st Place ................. +239 Areas of Washington

County.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Banks

Maps are available for inspection at City Administrative Offices, 13680 Northwest Main Street, Banks, OR 97106.

City of Beaverton

Maps are available for inspection at Community Development Department, 4755 Southwest Giriffith Drive, Beaverton, OR 97005.

City of Cornelius

Maps are available for inspection at the Planning Department, 1300 South Kodiak Circle, Cornelius, OR 97113.

City of Durham

Maps are available for inspection at City Hall, 177160 Southwest Upper Boones Ferry Road, Durham, OR 97224.

City of Forest Grove

Maps are available for inspection at City Hall, 1924 Council Street, Forest Grove, OR 97116.

City of Hillsboro

Maps are available for inspection at City Hall, 150 East Main Street, Hillsboro, OR 97123.

City of King City

Maps are available for inspection at City Hall, 15300 Southwest 116th Avenue, King City, OR 97224.

City of Sherwood

Maps are available for inspection at City Hall, 22560 Southwest Pine Street, Sherwood, OR 97140.

City of Tigard

Maps are available for inspection at City Hall, 13125 Southwest Hall Boulevard, Tigard, OR 97223.

City of Tualatin

Maps are available for inspection at City Hall, 18880 Southwest Martinazzi Avenue, Tualatin, OR 97062.

Unincorporated Areas of Washington County

Maps are available for inspection at the Washington County Public Services Building, 155 North 1st Avenue, Suite 350, Hillsboro, OR 97124.

[FR Doc. 2017-05154 Filed 3—16—17; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket No. FEMA-2016—-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency; DHS.

ACTION: Final rule; correction.

SUMMARY: On October 26, 2015, FEMA
published in the Federal Register a final
rule that contained an erroneous table.
This rule provides corrections to that
table, to be used in lieu of the
information published. The table
provided here represents the final Base

(1% annual-chance) Flood Elevations
(BFEs) and modified BFEs and
communities affected for St. Charles
County, Missouri and Incorporated
Areas.

DATES: Effective March 17, 2017. The
date of issuance of the Flood Insurance
Rate Map (FIRM) showing BFEs and
modified BFEs for each community may
be obtained by contacting the office
where the maps are available for
inspection as indicated in the table
below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Rick
Sacbibit, Chief, Engineering Services
Branch, Federal Insurance and
Mitigation Administration, FEMA, 400
C Street SW., Washington, DC 20472,
(202) 646-7659, or (email)

patrick.sacbibit@fema.dhs.gov; or visit
the FEMA Map Information eXchange
(FMIX) online at
www.floodmaps.fema.gov/fhm/fmx
main.html.

SUPPLEMENTARY INFORMATION: On
October 26, 2015, FEMA published in
the Federal Register a final rule that
contained an erroneous table. This rule
provides corrections to that table, to be
used in lieu of the information
published at 80 FR 65162—-65164.

The Federal Emergency Management
Agency (FEMA) makes the final
determinations listed below for the
modified BFEs for each community
listed. These modified elevations have
been published in newspapers of local
circulation and ninety (90) days have
elapsed since that publication. The
Deputy Associate Administrator for
Insurance and Mitigation has resolved
any appeals resulting from this
notification.


http://www.floodmaps.fema.gov/fhm/fmx_main.html
http://www.floodmaps.fema.gov/fhm/fmx_main.html
mailto:patrick.sacbibit@fema.dhs.gov
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This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in flood prone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
FEMA has reviewed this final rule for
purposes of the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.) and has determined that this action
will not have a significant effect on the
human environment. This action is
covered by categorical exclusions A4
and A 7 in Department of Homeland
Security (DHS) Instruction 023—01-001—
01, Appendix A.

Regulatory Flexibility Act. As flood
elevation determinations are not within

the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

Correction

In the final rule published at 80 FR
65162—65164 in the October 26, 2015
issue of the Federal Register, FEMA
published a table titled “‘St. Charles
County, Missouri, and Incorporated
Areas”. This table contained inaccurate
information as to the community name
for the City of Dardenne Prairie featured
in the table. In this document, FEMA is
publishing a table containing the
accurate information. The information

provided below should be used in lieu
of that previously published.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Dated: December 21, 2016.
Roy E. Wright,
Deputy Associate Administrator for Insurance
and Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

Flooding source(s)

Location of referenced elevation

St. Charles County, Missouri and Incorporated Areas

Docket Nos.: FEMA-B-1062 and B-1167

Baltic Creek

Tributary 7.
Blanchette Creek (Backwater
from Missouri River).

Boschert Creek

Cole Creek

Crooked Creek

Crystal Springs Creek (Back-
water from Missouri River).

Cunningham Branch

At the confluence with Dardenne Creek
Approximately 0.7 mile upstream of the confluence with

Just downstream of Katy Trail/Abandoned Railroad
At the confluence with the Missouri River

At the confluence with Cole Creek
Approximately 0.6 mile upstream of Sibley Street

Approximately 0.4 mile upstream of the confluence with
Boschert Creek.

Approximately 800 feet upstream of Graystone Drive

At the confluence with Dardenne Creek

Approximately 0.7 mile upstream of |-64

At the confluence with the Missouri River
Approximately 871 feet upstream of South River Road

At the confluence with Dardenne Creek
Approximately 1,250 feet upstream of State Highway D ....

* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
#Depth in feet Communities affected
above ground
A Elevation in
meters (MSL)
Modified
+470 | City of Cottleville, City of St.
+492 Peters, City of Weldon
Spring, Unincorporated
Areas of St. Charles
County.
+455 | City of St. Charles, Unincor-
+455 porated Areas of St.
Charles County.
+441 | City of St. Charles, Unincor-
+532 porated Areas of St.
Charles County.
+443 | City of St. Charles.
+529
+475 | City of Cottleville, City of
+574 O’Fallon, City of Weldon
Spring, Unincorporated
Areas of St. Charles
County.
+457 | City of St. Charles, Unincor-
+457 porated Areas of St.
Charles County.
+535 | City of O’Fallon, Unincor-
+644 porated Areas of St.
Charles County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities affected

Modified
Dardenne Creek .........cccceeueenee. Approximately 400 feet downstream of Norfold Southern +444 | City of Cottleville, City of
Railroad. Dardenne Prairie, City of
Approximately 2.3 miles upstream of Oberhelman Road ... +748 O’Fallon, City of St.
Peters, Unincorporated
Areas of St. Charles
County.
Duckett Creek (Overflow from At the confluence with the Missouri River ...........cccccceeee. +462 | Unincorporated Areas of St.
Missouri River). Approximately 0.5 miles upstream of Jungs Station Road +463 Charles County.
East Branch Spencer Creek ..... At the confluence with Spencer Creek ... +458 | City of St. Peters.
Just downstream of Boone Hills Drive. ... +503
East Branch Tributary B ........... At the confluence with Dardenne Creek ........c.ccoccevvrvennene +480 | City of Cottleville, City of
Approximately 150 feet upstream of State Highway K ....... +525 O’Fallon, Unincorporated
Areas of St. Charles
County.
East Cole Creek ......cccccevvueenenn. At the confluence with Cole Creek .........ccocceevieniiiiieeieeene +457 | City of St. Charles.
Approximately 600 feet upstream of Canary Lane +478

Femme Osage Creek (Back- Approximately 0.4 miles downstream of State Highway 94 +476 | Unincorporated Areas of St.

water from Missouri River). Approximately 1.4 miles downstream of Defiance Road .... +476 Charles County.
Kraut Run ..o At the confluence with Dardenne Creek .........cccoceeieeneene +506 | Unincorporated Areas of St.
Approximately 1,000 feet upstream of Wilson Road .......... +607 Charles County.

Lake Sainte Louise ................... Entire shoreline within community .........c.ccoocoiiiiiniiiiennn. +546 | City of Lake St. Louis.

Little Dardenne Creek ............... At the confluence with Dardenne Creek ........cccccceeevcuveeennes +554 | Unincorporated Areas of St.
Approximately 0.9 mile upstream of Morrison Lane ........... +719 Charles County.

Mississippi River ..........cccoceeeee. At the St. Charles County, Missouri/St. Louis County, Mis- +434 | City of O’Fallon, City of Por-
souri/Madison County, lllinois county boundary, approxi- tage Des Sioux, City of St.
mately 6.2 miles downstream of Melvin Price Lock and +444 Charles, City of St. Paul,
Dam. City of St. Peters, Town of

At the St. Charles County/Lincoln County boundary, ap- West Alton, Unincor-
proximately 3.0 miles upstream of confluence with porated Areas of St.
Peruue Creek. Charles County.

Missouri River .........cccccoeveeeee. At the St. Charles County, Missouri/St. Louis County, Mis- +434 | City of St. Charles, City of
souri/Madison County, lllinois county boundary, approxi- Weldon Spring, Town of
mately 7.4 miles downstream of the Lewis Bridge. +492 West Alton, Town of Au-

Near the St. Charles County/Warren County boundary, gusta, Unincorporated
approximately 22.3 miles upstream of the Daniel Boone Areas of St. Charles
Bridge. County.
Oday Creek ......cccoveevveeneerieeene At the confluence with Dardenne Creek .........cccocevieeiienne +505 | City of Lake St. Louis, City
Approximately 425 feet upstream of State Highway N ....... +587 of O’Fallon, City of St.
Charles, Unincorporated
Areas of St. Charles
County.
Old Dardenne Creek ................. At the confluence with Dardenne Creek ..........ccocevveeinenne +486 | City of Dardenne Prairie.
Approximately 350 feet upstream of U.S. Route 40/61 ...... +502 | City of O’Fallon, City of St.
Charles, Unincorporated
Areas of St. Charles
County.
Peruque Creek ......ccccoevveierneene Approximately 0.3 mile downstream of State Highway Z ... +530 | City of Foristell, City of
Approximately 1.3 miles upstream of State Highway T ...... +630 Wentzville, Unincorporated
Areas of St. Charles
County.
Peruque Creek Tributary 12 ..... At the confluence with Peruque Creek ........ccccoovvieeiiens +471 | City of St. Paul, Unincor-
Approximately 0.4 mile upstream of Meadow Farm Lane .. +527 porated Areas of St.
Charles County.

Peruque Creek Tributary 14 ..... Approximately 0.2 mile upstream of the confluence with +464 | City of O’Fallon, Unincor-

Peruque Creek. porated Areas of St.
Approximately 1,000 feet upstream of Civic Park Drive ..... +512 Charles County.
Peruque Creek Tributary 15 ..... Approximately 900 feet upstream of the confluence with +464 | City of O’Fallon.
Peruque Creek.
Approximately 1,300 feet upstream of Main Street ............ +507
Peruque Creek Tributary 2 ....... At the confluence with Peruque Creek .........cccooiviiineens +613 | City of Foristell, Unincor-
Approximately 600 feet upstream of State Highway T ....... +734 porated Areas of St.
Charles County.

Peruque Creek Tributary 8 ....... Approximately 1.0 mile upstream of the confluence with +505 | City of Lake St. Louis, City

Peruque Creek. of Wentzville.
Approximately 0.6 mile upstream of I-70 .........c.cccoceeveene +546
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities affected

Modified
Peruque Creek Tributary 9 ....... Approximately 1.0 mile upstream of the confluence with +505 | City of Lake St. Louis, Unin-
Peruque Creek. corporated Areas of St.
Approximately 0.4 mile upstream of Henke Road .............. +539 Charles County.
Sandfort Creek .......cc.cceeeeuvveeeen.. Just downstream of Norfolk Southern Railroad .................. +442 | City of St. Charles, Unincor-
Approximately 350 feet downstream of Muegge Road ...... +497 porated Areas of St.
Charles County.
Schote Creek .....ccccevvevneviciens At the confluence with Dardenne Creek ..........ccoccevieeieenne +481 | City of Dardenne Prairie,
Approximately 1.6 miles upstream of U.S. Route 40/61. ... +583 City of O’Fallon, Unincor-
porated Areas of St.
Charles County.
Spencer Creek ......cccceereveieene Approximately 365 feet upstream of the railroad ................ +444 | City of St. Peters, Unincor-
Approximately 1,200 feet upstream of Millwood Drive ....... +526 porated Areas of St.
Charles County.
Taylor Branch (Backwater from | At the confluence with the Missouri River ...........ccccoccc... +460 | City of St. Charles, Unincor-
Missouri River). Approximately 0.6 miles upstream of South River Road .... +460 porated Areas of St.
Charles County.
Tributary A ..o At the confluence with Dardenne Creek ..........ccoccevvrvenncns +469 | City of St. Peters, Unincor-
Approximately 500 feet upstream of Starlight Drive ........... +536 porated Areas of St.
Charles County.
Tributary No. 1 ... At the confluence with Dardenne Creek .........cccocevieeiienne +464 | City of St. Peters, Unincor-
Approximately 400 feet upstream of Harris Drive ............... +473 porated Areas of St.
Charles County.
Tributary No. 13 ......cccccirieeen. At the confluence with Dardenne Creek ..........cccccoeeeevnenne +486 | City of Dardenne Prairie,
Approximately 700 feet upstream of McClure Road ... +508 City of O’Fallon.
Tributary No. 15 ... At the confluence with Dardenne Creek ............cccccoveennne. +495 | City of Dardenne Prairie,
Approximately 300 feet upstream of Keystone Crossing +567 City of O’Fallon, Unincor-
Drive. porated Areas of St.
Charles County.
Tributary No. 17 ..o, Approximately 0.8 mile upstream of the confluence with +522 | City of O’Fallon, Unincor-
Dardenne Creek. porated Areas of St.
Approximately 900 feet upstream of Hopewell Road ......... +895 Charles County.
Tributary No. 19 ..o Approximately 1,300 feet upstream of the confluence with +505 | Unincorporated Areas of St.
Dardenne Creek. Charles County.
Approximately 2.1 miles upstream of the confluence with +573
Dardenne Creek.
Tributary No. 2 ..o Just upstream of Ohmes Road ..........cccoooevvieiiiiieinicee +465 | City of St. Peters.
Approximately 0.5 mile upstream of Ohmes Road .. +478
Tributary No. 3 ..o, At the confluence with Tributary A +469 | Unincorporated Areas of St.
Approximately 0.8 mile upstream of St. Peters-Howell +503 Charles County.
Road.
Tributary No. 4 ..o At the confluence with Tributary A ... +469 | City of St. Peters, Unincor-
Approximately 1,150 upstream of Woodstream Drive ........ +509 porated Areas of St.
Charles County.
Tributary No. 7 ..o At the confluence with Baltic Creek ........ccccoceverieniniienens +482 | City of St. Peters, City of
Approximately 0.8 mile upstream of Pitmann Hill Road ..... +504 Weldon Spring.
Tributary No. 9 ....occeiiiie At the confluence with Crooked Creek .........cccccvvvevvreenienns +480 | City of Weldon Spring, Unin-
Approximately 0.5 mile upstream of Guthermuth Road ..... +497 corporated Areas of St.
Charles County.
West Branch Spencer Creek .... | At the confluence with Spencer Creek +450 | Unincorporated Areas of St.
Approximately 400 feet upstream of Willott Road ... +510 Charles County.
West Branch Tributary B .......... At the confluence with East Branch Tributary B ................. +489 | City of Dardenne Prairie.
Approximately 150 feet upstream of Bryan Road ............... +622
West Sandfort Creek ................ At the confluence with Sandfort Creek ..........cccocceevinanene +450 | City of St. Charles, Unincor-
Approximately 1,400 feet upstream of Harry S. Truman +459 porated Areas of St.

Boulevard.

Charles County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Cottleville:

ADDRESSES

Maps are available for inspection at City Hall, 5490 5th Street, Cottleville, MO 63338.

City of Dardenne Prairie:

Maps are available for inspection at City Hall, 2032 Hanley Road, Dardenne Prairie, MO 63368.

City of Foristell:

Maps are available for inspection at City Hall, 121 Mulberry Street, Foristell, MO 63348.
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* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Flooding source(s) Location of referenced elevation Communities affected

Modified

City of Lake St. Louis:

Maps are available for inspection at City Hall, 200 Civic Center Drive, Lake St. Louis, MO 63367.

City of O’Fallon:

Maps are available for inspection at City Hall, 100 North Main Street, O’Fallon, MO 63366.

City of Portage Des Sioux:

Maps are available for inspection at the County Administration Building, 201 North 2nd Street, Room 420, St. Charles, MO 63301.

City of St. Charles:

Maps are available for inspection at City Hall, 200 North 2nd Street, St. Charles, MO 63301.

City of St. Paul:

Maps are available for inspection at City Hall, 2300 St. Paul Road, St. Paul, MO 63366.

City of St. Peters:

Maps are available for inspection at City Hall, 1 St. Peters Centre Boulevard, St. Peters, MO 63376.

City of Weldon Spring:

Maps are available for inspection at City Hall, 5401 Independence Road, Weldon Spring, MO 63304.

City of Wentzville:

Maps are available for inspection at City Hall, 310 West Pearce Boulevard, Wentzville, MO 63385.

Town of Augusta:

Maps are available for inspection at Town Hall, 239 Green Street, Augusta, MO 63332.

Town of West Alton:

Maps are available for inspection at 201 North 2nd Street, Room 420, St. Charles, MO 63301.

Unincorporated Areas of St. Charles County:

Maps are available for inspection at the County Adminstration Building, 201 North 2nd Street, Room 420, St. Charles, MO 63301.

[FR Doc. 2017-05157 Filed 3—-16—17; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2016-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: Effective March 17, 2017. The
date of issuance of the Flood Insurance
Rate Map (FIRM) showing BFEs and
modified BFEs for each community may
be obtained by contacting the office
where the maps are available for

inspection as indicated in the table
below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Rick
Sacbibit, Chief, Engineering Services
Branch, Federal Insurance and
Mitigation Administration, FEMA, 400
C Street SW., Washington, DC 20472,
(202) 646—-7659, or (email)
patrick.sacbibit@fema.dhs.gov; or visit
the FEMA Map Information eXchange
(FMIX) online at
www.floodmaps.fema.gov/fhm/fmx
main.html.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Associate
Administrator for Insurance and
Mitigation has resolved any appeals
resulting from this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain

management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
FEMA has reviewed this final rule for
purposes of the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.) and has determined that this action
will not have a significant effect on the
human environment. This action is
covered by categorical exclusions A4
and A7 identified in FEMA Instruction
108-1-1 and Department of Homeland
Security (DHS) Instruction 023—01-001—
01, Appendix A.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.
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Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Dated: December 21, 2016.
Roy E. Wright,
Deputy Associate Administrator for Insurance
and Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

Accordingly, 44 CFR part 67 is
amended as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as

PART 67—[AMENDED] follows:

m 1. The authority citation for part 67
continues to read as follows:

Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet
above ground
A Elevation in
meters (MSL)

Communities affected

Modified
Carroll County, Mississippi and Incorporated Areas
Docket Nos.: FEMA-B-1223
Big Sand Creek .........ccccceeenns Approximately 0.6 mile downstream of State Route 35 ..... +214 | Town of Carrollton.
Approximately 800 feet upstream of State Route 35 ......... +222

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

Town of Carrollton

ADDRESSES

Maps are available for inspection at the Town Hall, 701 Lexington Street, Carrollton, MS 38917.

[FR Doc. 2017-05151 Filed 3—16-17; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[Docket No. 150121066—-5717-02]
RIN 0648-XF274

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure of
Angling category southern area trophy
fishery.

SUMMARY: NMFS closes the southern
area Angling category fishery for large
medium and giant (“trophy” (i.e.,
measuring 73 inches curved fork length
or greater)) Atlantic bluefin tuna (BFT).
This action is being taken to prevent
overharvest of the Angling category
southern area trophy BFT subquota.

DATES: Effective 11:30 p.m., local time,
March 20, 2017, through December 31,
2017.
FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin or Brad McHale,
978-281-9260.
SUPPLEMENTARY INFORMATION:
Regulations implemented under the
authority of the Atlantic Tunas
Convention Act (ATCA; 16 U.S.C. 971 et
seq.) and the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.) governing the harvest of BFT by
persons and vessels subject to U.S.
jurisdiction are found at 50 CFR part
635. Section 635.27 subdivides the U.S.
BFT quota recommended by the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
among the various domestic fishing
categories, per the allocations
established in the 2006 Consolidated
Atlantic Highly Migratory Species
Fishery Management Plan (2006
Consolidated HMS FMP) (71 FR 58058,
October 2, 2006) and amendments.
NMFS is required, under
§635.28(a)(1), to file a closure notice
with the Office of the Federal Register
for publication when a BFT quota is
reached or is projected to be reached.
On and after the effective date and time

of such notification, for the remainder of
the fishing year or for a specified period
as indicated in the notification,
retaining, possessing, or landing BFT
under that quota category is prohibited
until the opening of the subsequent
quota period or until such date as
specified in the notice.

Angling Category Large Medium and
Giant Southern “Trophy” Fishery
Closure

The 2017 BFT fishing year, which is
managed on a calendar-year basis and
subject to an annual calendar-year
quota, began January 1, 2017. The
Angling category season opened January
1, 2017, and continues through
December 31, 2017. The currently
codified Angling category quota is 195.2
mt, of which 4.5 mt is allocated for the
harvest of large medium and giant
(trophy) BFT by vessels fishing under
the Angling category quota, with 1.5 mt
allocated for each of the following areas:
North of 39°18” N. lat. (off Great Egg
Inlet, NJ); south of 39°18’ N. lat. and
outside the Gulf of Mexico (the
“southern area’’); and in the Gulf of
Mexico. Trophy BFT measure 73 inches
(185 cm) curved fork length or greater.

Based on reported landings from the
NMFS Automated Catch Reporting
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System and the North Carolina Tagging
Program, NMFS projects that the
codified Angling category southern area
trophy BFT subquota will be reached by
March 20, 2017, and has determined
that a closure of the southern area
trophy BFT fishery is warranted.
Therefore, retaining, possessing, or
landing large medium or giant BFT
south of 39°18" N. lat. and outside the
Gulf of Mexico by persons aboard
vessels permitted in the HMS Angling
category and the HMS Charter/Headboat
category (when fishing recreationally)
must cease at 11:30 p.m. local time on
March 20, 2017. This closure will
remain effective through December 31,
2017. This action is intended to prevent
overharvest of the Angling category
southern area trophy BFT subquota, and
is taken consistent with the regulations
at §635.28(a)(1).

If needed, subsequent Angling
category adjustments will be published
in the Federal Register. Information
regarding the Angling category fishery
for Atlantic tunas, including daily
retention limits for BFT measuring 27
inches (68.5 cm) to less than 73 inches
and any further Angling category
adjustments, is available at
hmspermits.noaa.gov or by calling (978)
281-9260. HMS Angling and HMS
Charter/Headboat category permit
holders may catch and release (or tag
and release) BFT of all sizes, subject to
the requirements of the catch-and-
release and tag-and-release programs at

§635.26. Anglers are also reminded that
all BFT that are released must be
handled in a manner that will maximize
survival, and without removing the fish
from the water, consistent with
requirements at §635.21(a)(1). For
additional information on safe handling,
see the “Careful Catch and Release”
brochure available at
www.nmfs.noaa.gov/sfa/hms/.

HMS Charter/Headboat and Angling
category vessel owners are required to
report the catch of all BFT retained or
discarded dead, within 24 hours of the
landing(s) or end of each trip, by
accessing hmspermits.noaa.gov or by
using the Android or iPhone app.

Classification

The Assistant Administrator for
NMFS (AA) finds that it is impracticable
and contrary to the public interest to
provide prior notice of, and an
opportunity for public comment on, this
action for the following reasons:

The regulations implementing the
2006 Consolidated HMS FMP and
amendments provide for inseason
retention limit adjustments and fishery
closures to respond to the unpredictable
nature of BFT availability on the fishing
grounds, the migratory nature of this
species, and the regional variations in
the BFT fishery. The closure of the
southern area Angling category trophy
fishery is necessary to prevent any
further overharvest of the southern area
trophy fishery subquota. NMFS

provides notification of closures by
publishing the notice in the Federal
Register, emailing individuals who have
subscribed to the Atlantic HMS News
electronic newsletter, and updating the
information posted on the Atlantic
Tunas Information Line and on
hmspermits.noaa.gov.

These fisheries are currently
underway and delaying this action
would be contrary to the public interest
as it could result in excessive trophy
BFT landings that may result in future
potential quota reductions for the
Angling category, depending on the
magnitude of a potential Angling
category overharvest. NMFS must close
the southern area trophy BFT fishery
before additional landings of these sizes
of BFT occur. Therefore, the AA finds
good cause under 5 U.S.C. 553(b)(B) to
waive prior notice and the opportunity
for public comment. For all of the above
reasons, there is good cause under 5
U.S.C. 553(d) to waive the 30-day delay
in effectiveness.

This action is being taken under 50
CFR 635.28(a)(1), and is exempt from
review under Executive Order 12866.

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.

Dated: March 14, 2017.
Karen H. Abrams,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2017-05387 Filed 3—16—17; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2016-7852; Notice No. 25—
17-01-SC]

Special Conditions: AmSafe; Non-
Rechargeable Lithium Battery
Installations

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for a supplemental type
certificate for installing an inflatable
restraint system with non-rechargeable
lithium batteries on seats in certain
transport category airplanes. These
airplanes, as modified by AmSafe, will
have a novel or unusual design feature
when compared to the state of
technology envisioned in the
airworthiness standards for transport
category airplanes. This design feature
is a non-rechargeable lithium battery.
The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These proposed special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.

DATES: Send your comments on or
before April 17, 2017.

ADDRESSES: Send comments identified
by docket number FAA-2016-7852
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

¢ Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—-493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.
dot.gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Nazih Khaouly, Airplane and Flight
Crew Interface Branch, ANM-111,
Transport Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone 425-227-2432; facsimile
425-227-1149.

SUPPLEMENTARY INFORMATION:

Future Requests for Installation of Non-
Rechargeable Lithium Batteries

The FAA anticipates that non-
rechargeable lithium batteries will be
installed in most makes and models of
transport category airplanes. We intend
to require special conditions for
certification projects involving non-
rechargeable lithium battery
installations to address certain safety
issues until we can revise the
airworthiness requirements. Applying
special conditions to these installations
across the range of transport category
airplanes will ensure regulatory
consistency.

Typically, the FAA issues special
conditions after receiving an application
for type certificate approval of a novel
or unusual design feature. However, the
FAA has found that the presence of non-
rechargeable lithium batteries in
certification projects is not always
immediately identifiable, since the
battery itself may not be the focus of the
project. Meanwhile, the inclusion of
these batteries has become virtually
ubiquitous on in-production transport
category airplanes, which shows that
there will be a need for these special
conditions. Also, delaying the issuance
of special conditions until after each
design application is received could
lead to costly certification delays.
Therefore the FAA finds it necessary to
issue special conditions applicable to
these battery installations on particular
makes and models of aircraft.

On April 22, 2016, the FAA published
special conditions no. 25-612—SC in the
Federal Register (81 FR 23573)
applicable to Gulfstream Aerospace
Corporation for the GVI airplane. Those
were the first special conditions the
FAA issued for non-rechargeable
lithium battery installations. We
explained in that document our
decision to make those special
conditions effective one year after
publication in the Federal Register, and
our intention for other special
conditions for other makes and models
to be effective on that same date or 30
days after publication, whichever is
later. The effective date of special
conditions no. 25—-612-SC is April 22,
2017.

Section 1205 of the FAA
Reauthorization Act of 1996 requires the
FAA to consider the extent to which
Alaska is not served by transportation
modes other than aviation and to
establish appropriate regulatory
distinctions when modifying
airworthiness regulations that affect
intrastate aviation in Alaska. In
consideration of this requirement and
the overall impact on safety, the FAA
does not intend to require non-
rechargeable lithium battery special
conditions for design changes that only
replace a 121.5 megahertz (MHz)
emergency locator transmitter (ELT)
with a 406 MHz ELT that meets
Technical Standard Order C126b, or
later revision, on transport airplanes
operating only in Alaska. This will
support our efforts of encouraging
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operators in Alaska to upgrade to a 406
MHz ELT. These ELTs provide
significantly improved accuracy for
lifesaving services to locate an accident
site in Alaskan terrain. The FAA
considers that the safety benefits from
upgrading to a 406 MHz ELT for
Alaskan operations will outweigh the
battery fire risk.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

AmSafe is the holder of supplemental
type certificate (STC) no. ST02152LA.
This STC is for the installation of an
inflatable restraint system with non-
rechargeable lithium batteries on seats
in several transport category airplanes.
AmSafe periodically applies to amend
this STC to expand its applicability to
include additional transport category
airplane makes and models. The current
battery requirements in Title 14, Code of
Federal Regulations (14 CFR) part 25 are
inadequate for addressing an airplane
with non-rechargeable lithium batteries.

Type Certification Basis

Under the provisions of 14 CFR
21.101, AmSafe must show that
airplanes for which they make
application to modify by STC no.
ST02152LA, as changed, continue to
meet the applicable provisions of the
regulations listed in each airplane’s
respective type certificate or the
applicable regulations in effect on the
date of application for the change except
for earlier amendments as agreed upon
by the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the airplane model for
which they are issued. Should the
applicant apply for an STC to modify
any other model included on the same
type certificate to incorporate the same
novel or unusual design feature, these

special conditions would also apply to
the other model under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the airplanes modified by
STC no. ST02152LA must comply with
the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

STC no. ST02152LA is for the
installation of an inflatable restraint
system that incorporates non-
rechargeable lithium batteries, which
are a novel or unusual design feature.

For the purpose of these special
conditions, we refer to a battery and
battery system as a battery. A battery
system consists of the battery and any
protective, monitoring, and alerting
circuitry or hardware inside or outside
of the battery. It also includes vents
(where necessary) and packaging.

Discussion

The FAA derived the current
regulations governing installation of
batteries in transport category airplanes
from Civil Air Regulations (CAR)
4b.625(d) as part of the recodification of
CAR 4b that established 14 CFR part 25
in February 1965. This recodification
basically reworded the CAR 4b battery
requirements, which are currently in
§25.1353(b)(1) through (4). Non-
rechargeable lithium batteries are novel
and unusual with respect to the state of
technology considered when these
requirements were codified. These
batteries introduce higher energy levels
into airplane systems through new
chemical compositions in various
battery cell sizes and construction.
Interconnection of these cells in battery
packs introduces failure modes that
require unique design considerations,
such as provisions for thermal
management.

Recent events involving rechargeable
and non-rechargeable lithium batteries
prompted the FAA to initiate a broad
evaluation of these energy storage
technologies. In January 2013, two
independent events involving
rechargeable lithium-ion batteries
revealed unanticipated failure modes. A
National Transportation Safety Board
(NTSB) letter to the FAA, dated May 22,
2014, which is available at http://
www.ntsb.gov, filename A-14-032—
036.pdf, describes these events.

On July 12, 2013, an event involving
a non-rechargeable lithium battery, in
an emergency locator transmitter
installation, demonstrated
unanticipated failure modes. The
United Kingdom’s Air Accidents
Investigation Branch Bulletin S5/2013
describes this event.

Some known uses of rechargeable and
non-rechargeable lithium batteries on
airplanes include:

o Flight deck and avionics systems
such as displays, global positioning
systems, cockpit voice recorders, flight
data recorders, underwater locator
beacons, navigation computers,
integrated avionics computers, satellite
network and communication systems,
communication management units, and
remote-monitor electronic line-
replaceable units;

e Cabin safety, entertainment, and
communications equipment, including
emergency locator transmitters, life
rafts, escape slides, seatbelt air bags,
cabin management systems, Ethernet
switches, routers and media servers,
wireless systems, internet and in-flight
entertainment systems, satellite
televisions, remotes, and handsets;

e Systems in cargo areas including
door controls, sensors, video
surveillance equipment, and security
systems.

Some known potential hazards and
failure modes associated with non-
rechargeable lithium batteries are:

o Internal failures: In general, these
batteries are significantly more
susceptible to internal failures that can
result in self-sustaining increases in
temperature and pressure (i.e., thermal
runaway) than their nickel-cadmium or
lead-acid counterparts. The metallic
lithium can ignite, resulting in a self-
sustaining fire or explosion.

e Fast or imbalanced discharging:
Fast discharging or an imbalanced
discharge of one cell of a multi-cell
battery may create an overheating
condition that results in an
uncontrollable venting condition, which
in turn leads to a thermal event or an
explosion.

e Flammability: Unlike nickel-
cadmium and lead-acid batteries,
lithium batteries use higher energy and
current in an electrochemical system
that can be configured to maximize
energy storage of lithium. They also use
liquid electrolytes that can be extremely
flammable. The electrolyte, as well as
the electrodes, can serve as a source of
fuel for an external fire if the battery
casing is breached.

Proposed special condition no. 1 of
these special conditions requires that
each individual cell within a non-
rechargeable lithium battery be designed
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to maintain safe temperatures and
pressures. Proposed special condition
no. 2 addresses these same issues but for
the entire battery. Proposed special
condition no. 2 requires the battery be
designed to prevent propagation of a
thermal event, such as self-sustained,
uncontrollable increases in temperature
or pressure from one cell to adjacent
cells.

Proposed special condition nos. 1 and
2 are intended to ensure that the non-
rechargeable lithium battery and its
cells are designed to eliminate the
potential for uncontrollable failures.
However, a certain number of failures
will occur due to various factors beyond
the control of the battery designer.
Therefore, other special conditions are
intended to protect the airplane and its
occupants if failure occurs.

Proposed special condition nos. 3, 7,
and 8 are self-explanatory.

The FAA proposes special condition
no. 4 to make it clear that the flammable
fluid fire protection requirements of
§ 25.863 apply to non-rechargeable
lithium battery installations. Section
25.863 is applicable to areas of the
airplane that could be exposed to
flammable fluid leakage from airplane
systems. Non-rechargeable lithium
batteries contain an electrolyte that is a
flammable fluid.

Proposed special condition no. 5
requires that each non-rechargeable
lithium battery installation not damage
surrounding structure or adjacent
systems, equipment, or electrical wiring
from corrosive fluids or gases that may
escape in such a way as to cause a major
or more severe failure condition.

While proposed special condition no.
5 addresses corrosive fluids and gases,
special condition no. 6 addresses heat.
Proposed special condition no. 6
requires that each non-rechargeable
lithium battery installation have
provisions to prevent any hazardous
effect on airplane structure or systems
caused by the maximum amount of heat
the battery installation can generate due
to any failure of it or its individual cells.
The means of meeting special
conditions nos. 5 and 6 may be the
same, but the requirements are
independent and address different
hazards.

These proposed special conditions
apply in lieu of § 25.1353(b)(1) through
(4) at Amendment 25-123 for the
installation of inflatable restraint
systems with non-rechargeable lithium
batteries on the seats of the subject
airplanes. Sections 25.1353(b)(1)
through (4) at Amendment 25-123
remain in effect for other battery
installations on these airplanes.

These proposed special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
Applicability

These special conditions are
applicable to the airplane models listed
on the approved model list (AML) of
STC no. ST02152LA, which is available
at rgl.faa.gov. Should AmSafe apply at
a later date for a change to STC no.
ST02152LA to include any other model
on the AML to incorporate the same
novel or unusual design feature, these
special conditions would apply to that
model as well. Should AmSafe apply at
a later date for another STC to modify
any other model included on the type
certificates of the models on the STC no.
ST02152LA AML to incorporate the
same novel or unusual design feature,
these special conditions would also
apply to that model as well.

These special conditions are only
applicable to design changes applied for
after its effective date.

These special conditions are not
applicable to changes to previously
certified non-rechargeable lithium
battery installations where the only
change is either cosmetic or to relocate
the installation to improve the safety of
the airplane and occupants. A cosmetic
change is a change in appearance only,
and does not change any function or
safety characteristic of the battery
installation. These special conditions
are also not applicable to unchanged,
previously certified non-rechargeable
lithium battery installations that are
affected by a change in a manner that
improves the safety of its installation.
The FAA determined that these
exclusions are in the public interest
because the need to meet all of the
special conditions might otherwise
deter these design changes that improve
safety.

Conclusion

This action only affects the
installation of inflatable restraint
systems with non-rechargeable lithium
batteries on seats on the airplane models
listed on the AML of STC no.
ST02152LA. It is not a rule of general
applicability and affects only the
applicant who will apply to the FAA for
approval of these features on the
airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and record keeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Proposed Special Conditions

Accordingly, the FAA proposes the
following special conditions as part of
the type certification basis for airplane
models listed on the approved model
list of supplemental type certificate no.
ST02152LA, modified by AmSafe.

Non-Rechargeable Lithium Battery
Installations

In lieu of § 25.1353(b)(1) through (4)
at Amendment 25-123, each non-
rechargeable lithium battery installation
must:

1. Be designed to maintain safe cell
temperatures and pressures under all
foreseeable operating conditions to
prevent fire and explosion.

2. Be designed to prevent the
occurrence of self-sustaining,
uncontrollable increases in temperature
or pressure.

3. Not emit explosive or toxic gases,
either in normal operation or as a result
of its failure, that may accumulate in
hazardous quantities within the
airplane.

4. Meet the requirements of § 25.863.

5. Not damage surrounding structure
or adjacent systems, equipment, or
electrical wiring from corrosive fluids or
gases that may escape in such a way as
to cause a major or more severe failure
condition.

6. Have provisions to prevent any
hazardous effect on airplane structure or
systems caused by the maximum
amount of heat it can generate due to
any failure of it or its individual cells.

7. Have a failure sensing and warning
system to alert the flightcrew if its
failure affects safe operation of the
airplane.

8. Have a means for the flightcrew or
maintenance personnel to determine the
battery charge state if the battery’s
function is required for safe operation of
the airplane.

Note: A battery system consists of the
battery and any protective, monitoring, and
alerting circuitry or hardware inside or
outside of the battery. It also includes vents
(where necessary) and packaging. For the
purpose of these special conditions, a
“battery”” and “‘battery system’ are referred to
as a battery.

Issued in Renton, Washington, on January
30, 2017.

Michael Kaszycki,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2017-05198 Filed 3-16-17; 8:45 am]
BILLING CODE 4910-13-P
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37 CFR Parts 350 and 360
[Docket No. 17-CRB-0012-RM]

Copyright Royalty Board Regulations
Regarding Filing of Claims to Royalty
Fees Collected Under Compulsory
License

AGENCY: Copyright Royalty Board,
Library of Congress.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Copyright Royalty Judges
propose to amend regulations governing
the filing of claims to royalty fees
collected under compulsory license to
reflect implementation of a new
electronic filing system and to
consolidate cable and satellite rules.
The Judges solicit comments on the
proposed rule.
DATES: Comments are due no later than
April 17, 2017.
ADDRESSES: Submit electronic
comments via email to crb@loc.gov.
Those who choose not to submit
comments electronically should see
“How to Submit Comments” in the
SUPPLEMENTARY INFORMATION section
below for physical addresses and further
instructions. The proposed rule is also
posted on the agency’s Web site
(www.loc.gov/crb).
FOR FURTHER INFORMATION CONTACT:
Program Specialist by telephone at (202)
707-7658 or email at crb@loc.gov.
SUPPLEMENTARY INFORMATION: On
September 23, 2016, the Library of
Congress awarded a contract for the
design and implementation of an
electronic filing and case management
system for the Copyright Royalty Board
(“Board”). The Copyright Royalty
Judges (“Judges”) anticipate that the
new system will be available for use by
claims filers, participants in
proceedings before the Judges, and other
members of the public having business
with the Board (e.g., persons wishing to
comment on proposed regulations) by
summer 2017. The Judges intend to
make use of the system mandatory for
attorneys representing participants in
proceedings after a transition period.?
As part of the Judges’ continuing
oversight of the Board’s procedural
regulations, the Judges propose to
amend the claims filing regulations to
accommodate electronic filing of claims.
In addition, the Judges propose to
consolidate nearly identical regulations

1The Judges proposed regulations relating
specifically to implementation of eCRB at 81 FR
84526 (Nov. 23, 2016).

for cable and satellite claims and make
other amendments to the claims
regulation to remove outdated
references and enhance readability.

I. Part 350—General Administrative
Provisions

The Judges propose adding a new rule
350.5(c)(3) which would provide that
any claimant desiring to file with the
Copyright Royalty Board a claim for
distribution of copyright royalties may
obtain an eCRB password. While filing
of claims through eCRB will not be
mandatory, any claimant wishing to file
claims through eCRB will be required to
obtain an eCRB password. Obtaining a
password for claims filing will entail
filling in a webform and responding to
a confirmation email to activate the
account. The eCRB system will also
have an automated password recovery
feature so that users who have forgotten
their password can reset their password
without human intervention.

The Judges proposed this regulation
in the notice soliciting comments on the
proposed eFiling regulations 2 but
decided to re-propose it in response to
a comment received on the earlier
proposal.

II. Part 360—Filing of Claims to Royalty
Fees Collected Under Compulsory
Licenses

The Judges propose revisions to Part
360 to accommodate filing of claims
through the new electronic filing
system. Proposed new rules 360.1
through 360.5 (proposed Subpart A)
would replace current rules 360.1
through 360.15 (current Subparts A and
B), which separately set out the filing
requirements for cable and satellite
claims. The current rules contain
redundant information, which the
Judges propose to remove. In addition,
the proposal makes reference, where
applicable, to the new electronic filing
system (eCRB). The proposal also adds
a new definition section (rule 360.2),
which would define the terms cable
compulsory license royalty fees and
satellite compulsory license royalty fees.

Regulations for Digital Audio
Recording Devices and Media Royalty
Claims (DART), currently in rules
360.20 through 360.25 (Subpart C),
would be redesignated as 360.20
through 360.24 (Subpart B). For the
most part, the substance of the current
DART rules would be retained, although
the proposal makes applicable
references to eCRB. In addition,
proposed new rule 360.24 sets out the
notice requirements of independent
administrators appointed to manage and

2 See 81 FR 84526.

distribute royalty payments to
nonfeatured musicians and vocalists
and updates the timing of those
administrators’ notices. These
provisions currently appear in rule
360.23.

Finally, the proposal would add a
new Subpart C: Rules of General
Application, which would address
amendment of claims (proposed new
rule 360.30), withdrawal of claims
(proposed new rule 360.31), and
reinstatement of previously withdrawn
claims (proposed new rule 360.23). The
Judges believe that these proposals will
provide important guidance on the
process for amending, withdrawing, and
reinstating claims.

The Judges solicit comments on the
rule proposal as a whole and on each of
the proposed rules. In particular, the
Judges seek comment on whether the
proposed new rules that consolidate the
cable and satellite claims filing rules
enhances the clarity of those rules and
appropriately reduces unnecessary
redundancies. The Judges also seek
comment on whether there are other
opportunities within these proposed
rules to further enhance clarity or
whether separate rules for cable and
satellite filings would be more
appropriate. The Judges also seek
comments on whether the proposed
rules appropriately integrate references
to eCRB. Finally, the Judges seek
comment on the proposed new rules
addressing the claim amendment,
withdrawal, and reinstatement process.
Are the proposed procedures reasonable
and appropriate or would other
procedures work better? If so, please
specify those procedures and why they
might be more appropriate than the ones
the Judges propose. Are there
procedures or other considerations not
in the proposed claim amendment,
withdrawal, and reinstatement process
that the Judges should consider?

How To Submit Comments

Interested members of the public must
submit comments to only one of the
following addresses. If not commenting
by email or online, commenters must
submit an original of their comments,
five paper copies, and an electronic
version on a CD.

Email: crb@]oc.gov; or

U.S. mail: Copyright Royalty Board,
P.O. Box 70977, Washington, DC 20024-
0977; or

Overnight service (only USPS Express
Mail is acceptable): Copyright Royalty
Board, P.O. Box 70977, Washington, DC
20024-0977; or

Commercial courier: Address package
to: Copyright Royalty Board, Library of
Congress, James Madison Memorial


http://www.loc.gov/crb
mailto:crb@loc.gov
mailto:crb@loc.gov
mailto:crb@loc.gov
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Building, LM—-403, 101 Independence
Avenue SE., Washington, DC 20559—
6000. Deliver to: Congressional Courier
Acceptance Site, 2nd Street NE. and D
Street NE., Washington, DC; or

Hand delivery: Library of Congress,
James Madison Memorial Building, LM—
401, 101 Independence Avenue SE.,
Washington, DC 20559-6000.

List of Subjects
37 CFR Part 350

Copyright Royalty Judges Rules and
Procedures, General administrative
provisions.

37 CFR Part 360

Filing of claims to royalty fees
collected under compulsory license.
Proposed Regulations

For the reasons set forth in the
preamble, and under the authority of
chapter 8, title 17, United States Code,
the Copyright Royalty Judges propose to
amend parts 350 and 360 of Title 37 of

the Code of Federal Regulations as
follows:

Subchapter B—Copyright Royalty
Judges Rules and Procedures

PART 350—GENERAL
ADMINISTRATIVE PROVISIONS

m 1. The authority citation for part 350
continues to read:

Authority: 17 U.S.C. 803.
m 2. In § 350.5 revise paragraph (c)(3) to
read as follows:

§350.5 Electronic Filing System.

* * * * *
(C) * x %
* * * * *

(3) Claimants. Any person desiring to
file a claim with the Copyright Royalty
Board for copyright royalties may obtain
an eCRB password for the limited
purpose of filing claims by completing
the application form available on the
CRB Web site.

* * * * *

Subchapter C—Submission of Royalty
Claims

PART 360—FILING OF CLAIMS TO
ROYALTY FEES COLLECTED UNDER
COMPULSORY LICENSE

m 3. Revise part 360 to read as follows:

Subpart A—Cable and Satellite Claims

Sec.

360.1
360.2
360.3
360.4
360.5

General.

Definitions.

Time of filing.

Form and content of claims.
Copies of claims.

Subpart B—Digital Audio Recording
Devices and Media Royalty Claims
360.20

360.21
360.22

General.

Time of filing.

Form and content of claims.

360.23 Copies of claims.

360.24 GContent of notices regarding
independent administrators.

Subpart C—Rules of General Application
360.30 Amendment of Claims.
360.31 Withdrawal of Claims.

360.32 Reinstatement of Previously
Withdrawn Claims.

Authority: 17 U.S.C. 801, 803, 805.

Subpart A also issued under 17 U.S.C.
111(d)(4) and 119(b)(4).

Subpart B also issued under 17 U.S.C.
1007(a)(1).

Subpart C also issued under 17 U.S.C.
111(d)(4), 119(b)(4) and 1007(a)(1).

Subpart A—Cable and Satellite Claims

§360.1 General.

This subpart prescribes procedures
under 17 U.S.C. 111(d)(4)(A) and 17
U.S.C. 119(b)(4) whereby parties
claiming entitlement to cable
compulsory license royalty fees or
satellite compulsory license royalty fees
must file claims with the Copyright
Royalty Board.

§360.2 Definitions.

For purposes of this subpart, the
following definitions will apply:

Cable compulsory license royalty fees
means royalty fees deposited with the
Copyright Office pursuant to 17 U.S.C.
111.

Satellite compulsory license royalty
fees means royalty fees deposited with
the Copyright Office pursuant to 17
U.S.C. 119.

§360.3 Time of filing.

(a) During the month of July each
year, any party claiming to be entitled
to cable compulsory license royalty fees
or satellite compulsory license royalty
fees for secondary transmissions during
the preceding calendar year must file a
claim or claims with the Copyright
Royalty Board. No party will receive
royalty fees for secondary transmissions
during the specified period unless the

party has filed a timely claim to the fees.

Claimants may file claims jointly or as
a single claim. Claimants must file
separate claims for cable compulsory
license royalty fees and satellite
compulsory license royalty fees. The
Copyright Royalty Board will reject any
claim that purports to be for both cable
and satellite royalty fees.

(b) Claims filed with the Copyright
Royalty Board will be considered timely
filed only if they are filed online
through eCRB or by mail or hand
delivery in accordance with section

301.2 during the month of July, as
determined in accordance with section
350.7.

(c) Notwithstanding paragraphs (a)
and (b) of this section, in any year in
which July 31 falls on a Saturday,
Sunday, holiday, or other nonbusiness
day within the District of Columbia or
the Federal Government, the due date
for claims to cable or satellite
compulsory license royalty fees will be
the first business day in August.

(d) In the event the Copyright Royalty
Board does not receive a claim that was
properly addressed and mailed, the filer
may prove proper filing of the claim if
it was sent by certified mail return
receipt requested, and the filer produces
a receipt bearing a July date stamp of the
United States Postal Service. The
Copyright Royalty Board will accept no
other offer of proof in lieu of the return
receipt.

(e) For claims filed electronically
through eCRB, the Copyright Royalty
Board will accept the confirmation
email generated by eCRB as proof of
filing. The Copyright Royalty Board will
accept no other offer of proof regarding
claims filed electronically through
eCRB.

§360.4 Form and content of claims.

(a) Forms. (1) Each filer must use the
form prescribed by the Copyright
Royalty Board to claim cable
compulsory license royalty fees or
satellite compulsory license royalty fees,
and must provide all information
required by that form and its
accompanying instructions.

(2) Copies of claim forms are
available:

(i) On the Copyright Royalty Board
Web site at http://www.crb.gov/claims/
during the month of July for claims filed
with the Copyright Royalty Board by
mail or by hand delivery;

(ii) On the Copyright Royalty Board
Web site at http://www.loc.gov/cable/
(for cable claims) or http://www.crb.gov/
satellite/ (for satellite claims) during the
month of July for claims filed online
through eCRB; and

(iii) Upon request to the Copyright
Royalty Board by mail at the address set
forth in section 301.2(a), by email at the
address set forth in section 301.2(d), or
by telephone at (202) 707-7658.

(b) Content—(1) Single claim. A claim
filed on behalf of a single copyright
owner of a work or works secondarily
transmitted by a cable system or satellite
carrier must include the following
information:

(i) The full legal name, address, and
email address of the copyright owner
entitled to claim the royalty fees.


http://www.crb.gov/satellite/
http://www.crb.gov/satellite/
http://www.crb.gov/claims/
http://www.loc.gov/cable/
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(ii) A general statement of the nature
of the copyright owner’s work(s), and
identification of at least one secondary
transmission by a cable system or
satellite carrier, as the case may be, of
one of the copyright owner’s works
establishing a basis for the claim.

(iii) The name, telephone number, full
mailing address, and email address of
the person or entity filing the single
claim. The information contained in a
filer’s eCRB profile shall fulfill this
requirement for claims submitted
through eCRB.

(iv) The name, telephone number, and
email address of the person whom the
Copyright Royalty Board can contact
regarding the claim.

(v) An original signature of the
copyright owner or of a duly authorized
representative of the copyright owner,
except for claims filed online through
eCRB.

(vi) A declaration of authority to file
the claim and a certification of the
veracity of the information contained in
the claim and the good faith of the
person signing in providing the
information. Penalties for fraud and
false statements are provided under 18
U.S.C. 1001 et seq.

(2) Joint claim. A claim filed on behalf
of more than one copyright owner
whose works have been secondarily
transmitted by a cable system or satellite
carrier must include the following
information:

(i) With the exception of joint claims
filed by a performing rights organization
on behalf of its members, a list
including the full legal name, address,
and email address of each copyright
owner whose claim(s) are included in
the joint claim. Claims filed online
through eCRB must include an Excel
spreadsheet containing the information
if the number of joint claimants is in
excess of ten. A performing rights
organization is not required to list the
name of each of its members or affiliates
in the joint claim.

(ii) A concise statement of the
authorization by each named claimant
for the person or entity to file the joint
claim. For this purpose, a performing
rights organization shall not be required
to obtain from its members or affiliates
separate authorizations, apart from their
standard membership affiliation
agreements.

(iii) A general statement of the nature
of the copyright owners’ works,
identification of at least one secondary
transmission of one work by each
identified copyright owner that has been
secondarily transmitted by a cable
system or satellite carrier establishing a
basis for the joint claim.

(iv) The name, telephone number, full
mailing address, and email address of
the person or entity filing the joint
claim. The information contained in a
filer’s eCRB profile shall fulfill this
requirement for claims submitted
through eCRB.

(v) The name, telephone number, and
email address of a person whom the
Copyright Royalty Board can contact
regarding the claim.

(vi) Original signatures of the
copyright owners identified on the joint
claim or of a duly authorized
representative or representatives of the
copyright owners, except for claims
filed online through eCRB.

(vii) Notwithstanding paragraph
(b)(2)(ii) of this section, a declaration of
authority to file the claim and a
certification of the veracity of the
information contained in the claim and
the good faith of the person signing in
providing the information. Penalties for
fraud and false statements are provided
under 18 U.S.C. 1001 et seq.

(c) In the event the legal name and/
or address of the copyright owner
entitled to royalties or the person or
entity filing the claim changes after the
filing of the claim, the filer or the
copyright owner shall notify the
Copyright Royalty Board of the change.
Any other proposed changes or
amendments must be submitted in
accordance with 37 CFR 360.30. If the
good faith efforts of the Copyright
Royalty Board to contact the copyright
owner or filer are frustrated because of
outdated or otherwise inaccurate
contact information, the claim may be
subject to dismissal. A person or entity
that filed a claim online through eCRB
must notify the Copyright Royalty Board
of any change of name or address by
updating the eCRB profile for that
person or entity through eCRB as
required by 37 CFR 350.5(g).

§360.5 Copies of claims.

Following the instructions outlined in
37 CFR 301.2, a claimant must file an
original and one copy of the claim to
cable or satellite compulsory license
royalty fees at the address(es) listed for
each claim submitted to the Copyright
Royalty Board by hand delivery or by
U.S. mail.

Subpart B—Digital Audio Recording
Devices and Media Royalty Claims

§360.20 General.

This subpart prescribes procedures
whereby an interested copyright party,
as defined in 17 U.S.C. 1001(7),
claiming to be entitled to royalty
payments made for the importation and
distribution in the United States, or the

manufacture and distribution in the
United States, of digital audio recording
devices and media (DART) pursuant to
17 U.S.C. 1006, shall file claims with
the Copyright Royalty Board.

§360.21 Time of filing.

(a) General. During January and
February of each year, every interested
copyright party claiming to be entitled
to DART royalty payments made for
quarterly periods ending during the
previous calendar year must file a claim
with the Copyright Royalty Board.
Claimants may file claims jointly or as
a single claim.

(b) Consequences of an untimely
filing. No royalty payments for the
previous calendar year will be
distributed to any interested copyright
party who has not filed a claim to those
royalty payments during January or
February of the following calendar year.

(c) Authorization. Any organization or
association acting as a common agent
for collection and distribution of DART
royalty fees must obtain from its
members or affiliates separate, specific,
and written authorization, signed by
members, affiliates, or their
representatives, apart from their
standard affiliation agreements, for
purposes of royalties claim filing and
fee distribution relating to the DART
Musical Works Fund or Sound
Recordings Fund. The written
authorization, however, will not be
required for claimants to the Musical
Works Fund when either:

(1) The agreement between the
organization or association and its
members or affiliates specifically
authorizes the entity to represent its
members or affiliates as a common agent
before the Copyright Royalty Board in
royalty claims filing and fee distribution
proceedings; or

(2) The agreement between the
organization or association and its
members or affiliates, as specified in a
court order issued by a court with
authority to interpret the terms of the
contract, authorizes the entity to
represent its members or affiliates as a
common agent before the Copyright
Royalty Board in royalty claims filing
and fee distribution proceedings.

§360.22 Form and content of claims.

(a) Forms. (1) Each claim to DART
royalty payments must be furnished on
a form prescribed by the Copyright
Royalty Board and must contain the
information required by that form and
its accompanying instructions.

(2) Copies of DART claim forms are
available:

(i) On the Copyright Royalty Board’s
Web site at http://www.crb.gov/claims


http://www.crb.gov/claims
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for claims filed with the Copyright
Royalty Board by mail or by hand
delivery;

(ii) On the Copyright Royalty Board’s
Web site at http://www.crb.gov/dart/
during the months of January and
February for claims filed online through
eCRB; and

(iii) Upon request to the Copyright
Royalty Board, by mail at the address set
forth in section 301.2(a), by email at the
address set forth in section 301.2(d), or
by telephone at (202) 707-7658.

(b) Content. Claims filed by interested
copyright parties for DART royalty
payments must include the following
information:

(1) The full legal name and address of
the person or entity claiming royalty
payments.

(2) The name, telephone number, full
mailing address, and email address of
the person or entity filing the claim. The
information contained in a filer’s eCRB
profile will fulfill this requirement for
claims submitted through eCRB.

(3) The name, telephone number, and
email address of a person whom the
Copyright Royalty Board can contact
regarding the claim.

(4) A statement as to how the claimant
fits within the definition of interested
copyright party.

(5) A statement as to whether the
claim is being made against the Sound
Recordings Fund or the Musical Works
Fund, as set forth in 17 U.S.C. 1006(b),
and as to which Subfund the claim is
made. The Subfunds for the Sound
Recordings Fund are the copyright
owners subfund and the featured
recording artists subfund, The Subfunds
for the Musical Works Fund are the
music publishers subfund and the
writers subfund, as described in 17
U.S.C. 1006(b)(1) through (2).

(6) Identification, establishing a basis
for the claim, of at least one musical
work or sound recording embodied in a
digital musical recording or an analog
musical recording lawfully made under
title 17 of the United States Code that
has been distributed (as that term is
defined in 17 U.S.C. 1001(6)), and that,
during the period to which the royalty
payments claimed pertain, has been (i)
Distributed (as that term is defined in 17
U.S.C. 1001(6)) in the form of digital
musical recordings or analog musical
recordings, or (ii) Disseminated to the
public in transmissions.

(7) A declaration of the authority to
file the claim and of the veracity of the
information contained in the claim and
the good faith of the person signing in
providing the information. Penalties for
fraud and false statements are provided
under 18 U.S.C. 1001 et seq.

(c) Claims must bear the original
signature of the claimant or of a duly
authorized representative of the
claimant, except for claims filed online
through eCRB.

(d) In the event that the legal name
and/or address of the claimant changes
after the filing of the claim, the claimant
must notify the Copyright Royalty Board
of the change. Any other proposed
changes or amendments must be
submitted in accordance with 37 CFR
360.30. If the good faith efforts of the
Copyright Royalty Board to contact the
claimant are frustrated because of
failure to notify the Copyright Royalty
Board of a name and/or address change,
the claim may be subject to dismissal.

A person or entity that filed a claim
online through eCRB must notify the
Copyright Royalty Board of any change
of name or address by updating that
person or entity’s eCRB profile as
required by section 350.5(g).

(e) If the claim is a joint claim, it must
include a concise statement of the
authorization for the filing of the joint
claim in addition to the declaration
required under paragraph (b)(7) of this
section and the name of each claimant
to the joint claim.

(f) If an interested copyright party
intends to file claims against more than
one Subfund, each Subfund claim must
be filed separately with the Copyright
Royalty Board. The Copyright Royalty
Board will reject any claim that purports
to claim funds from more than one
Subfund.

§360.23 Copies of claims.

Following the instructions outlined in
37 CFR 301.2, a claimant must file an
original and one copy of the claim to
cable or satellite compulsory license
royalty fees at the address(es) listed for
each claim submitted to the Copyright
Royalty Board by hand delivery or by
U.S. mail.

§360.24 Content of notices regarding
independent administrators.

(a) The independent administrator
jointly appointed by the interested
copyright parties, as defined in 17
U.S.C. 1001(7)(A), and the American
Federation of Musicians (or any
successor entity) for the purpose of
managing and ultimately distributing
royalty payments to nonfeatured
musicians as defined in 17 U.S.C.
1006(b)(1), must file a notice informing
the Copyright Royalty Board of his/her
name and address.

(b) The independent administrator
jointly appointed by the interested
copyright parties, as defined in 17
U.S.C. 1001(7)(A) and the American
Federation of Television and Radio

Artists (or any successor entity) for the
purpose of managing and ultimately
distributing royalty payments to
nonfeatured vocalists as defined in 17
U