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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 320

[EPA-HQ-SFUND-2015-0781; FRL-9953—
75-OLEM]

RIN 2050-AG61

Financial Responsibility Requirements
Under CERCLA § 108(b) for Classes of
Facilities in the Hardrock Mining
Industry

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing requirements
under section 108(b) of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) for demonstrating
financial responsibility. This proposed
rule would create a new Part in the
CERCLA regulations to require financial
responsibility under CERCLA § 108(b),
define requirements for demonstration
of financial responsibility, define
requirements for maintenance of
financial responsibility instruments,
and establish criteria for owners and
operators to be released from financial
responsibility requirements. In addition,
this proposal would establish specific
financial responsibility requirements
applicable to certain classes of mines
and associated mineral processing
facilities within the hardrock mining
industry. EPA expects this proposed
rule will, when made final, increase the
likelihood that owners and operators
will provide funds necessary to address
the CERCLA liabilities at their facilities,
thus preventing owners or operators
from shifting the burden of cleanup to
other parties, including the taxpayer. In
addition, EPA expects that by adjusting
the amount of financial responsibility to
account for environmentally safer
practices, it would provide an incentive
for implementation of sound practices at
hardrock mining facilities and thereby
decrease the need for future CERCLA
actions.

DATES: Comments must be received on
or before March 13, 2017. Under the
Paperwork Reduction Act (PRA),
comments on the information collection
provisions are best assured of
consideration if the Office of
Management and Budget (OMB)
receives a copy of your comments on or
before February 10, 2017.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
SFUND-2015-0781, at http://
www.regulations.gov. Follow the online

instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e. on the Web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: For
more information contact Barbara
Foster, Program Implementation and
Information Division, Office of Resource
Conservation and Recovery, Mail Code
5303P, Environmental Protection
Agency, 1200 Pennsylvania Avenue
NW., Washington, DC 20460; telephone
(703) 308-7057; (email) Foster.Barbara@
epa.gov; or Michael Pease, Program
Implementation and Information
Division, Office of Resource
Conservation and Recovery, Mail Code
5303P, Environmental Protection
Agency, 1200 Pennsylvania Avenue
NW., Washington, DC 20460; telephone
(703) 308-0008; or (email)
Pease.Michael@epa.gov.
SUPPLEMENTARY INFORMATION:
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D. Unfunded Mandates Reform Act
(UMRA)
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Governments
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J. Executive Order 12898: Federal Actions
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Minority Populations and Low-Income
Populations

I. Executive Summary

A. Purpose of the Regulatory Action

Section 108(b) of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA), also known as Superfund,
directs EPA to develop regulations that
require classes of facilities to establish
and maintain evidence of financial
responsibility consistent with the degree
and duration of risk associated with the
production, transportation, treatment,
storage, or disposal of hazardous
substances. When releases of hazardous
substances occur, or when a threat of
release of hazardous substances must be
averted, a Superfund response action
may be necessary. Since the Superfund
tax has expired, EPA’s Superfund
appropriation is increasingly funded by
the general revenues. Therefore, the
costs of such response actions can fall
to the taxpayer if parties responsible for
the release or potential release of
hazardous substances are unable to
assume the costs. In addition, the
likelihood of a CERCLA response action
being needed, as well as the costs of
such a response action, are likely to be
higher where protective management
practices were not utilized during
facility operations. This proposed rule is
intended to address both concerns. By
assuring that owners and operators
establish financial responsibility
consistent with the risks associated with
the production, transportation,
treatment, storage, and disposal of
hazardous substances at their facilities,
this proposed rule would increase the
likelihood that owners and operators
will provide funds necessary to address
the CERCLA liabilities at their facilities,
thus preventing the burden from
shifting to the taxpayer or to other
parties. In addition, this proposed rule
would provide an incentive for
implementation of sound practices at
hardrock mining facilities that would

decrease the need for future CERCLA
actions.

B. Summary of the Major Provisions of
the Regulatory Action

EPA identified hardrock mining as the
classes for which it would first develop
financial responsibility requirements in
a Federal Register notice dated July 28,
2009 (2009 Priority Notice).! In that
notice, EPA provided a general
definition of “hardrock mining” 2 and
has refined that general definition for
purposes of this proposal. This
proposed rule would apply to certain
classes of facilities that engage in the
extraction, beneficiation, and processing
of metals, (e.g., copper, gold, iron, lead,
magnesium, molybdenum, silver,
uranium, and zinc) and non-metallic,
non-fuel minerals (e.g., asbestos,
phosphate rock, and sulfur).3

The proposed rule would require
owners and operators subject to the rule
to demonstrate and to maintain
financial responsibility consistent with
the degree and duration of risk
associated with the treatment,
production, transportation, storage and
disposal of hazardous substances at
their facilities. The Agency is proposing
that current owners and operators of
facilities subject to the rule be required
to demonstrate financial responsibility
to cover the three types of costs
associated with releases and potential
releases of hazardous substances from
their facilities, including response costs,
health assessment costs, and natural
resource damages. These are the same
types of costs that CERCLA makes
specified parties, including current
owners or operators, liable for under
CERCLA §107. Thus, by requiring
current owners or operators of facilities
that manage hazardous substances to set
aside funds for cleanup (or otherwise
demonstrate their ability to pay for it),
EPA expects this proposed rule would
increase the likelihood that owners or
operators subject to the rule will be able
to pay the costs associated with releases
or potential releases of hazardous
substances from their facilities for
which they are responsible, in the event
a CERCLA cleanup becomes necessary.

The proposal would establish a
process for owners and operators subject
to the proposed rule to identify a
financial responsibility amount for their
sites, to demonstrate evidence of

1 Identification of Priority Classes of Facilities for
Development of CERCLA Section 108(b) Financial
Responsibility Requirements, 74 FR 37213, July 27,
2009.

21d. at 37213.

3 The details on the facilities that would be
subject to this proposed rule are provided in
Subpart H of this preamble.

financial responsibility, and to maintain
the required amount of financial
responsibility until the requirement for
financial responsibility for the site is
released by EPA. The proposed rule
would promote efficiency and accuracy
of information collected by requiring
electronic submission of information.
Further, the proposal would encourage
public participation in the effective
implementation of the rule by requiring
owners or operators to post information
related to their compliance with the
financial responsibility requirements of
this rule on their company Web sites.

The proposal includes a formula by
which EPA expects facilities to calculate
an amount of financial responsibility.
The formula is also structured to allow
facilities, upon certain showings, to
reduce that calculated amount to
account for the current conditions of
their sites. EPA expects that many, if not
most, facilities, will be able to adjust the
amount required based on the
calculation. By requiring an amount of
financial responsibility consistent with
the degree and duration of risk at the
site, while allowing for adjustments as
a result of environmentally-protective
practices, the proposed rule should
create economic incentives for owners
and operators to employ
environmentally sound practices. In
turn, EPA expects that the proposed rule
would ultimately have the effect of
decreasing Superfund liabilities because
it would create incentives for owners
and operators to minimize the risk
associated with their facilities thereby
lowering their financial responsibility
amounts. This is also consistent with
CERCLA'’s overarching goal of
encouraging potentially responsible
parties to increase the level of care with
which they manage the hazardous
substances at their sites. Similarly, the
proposed rule would provide for the
release of the owner and operator’s
financial responsibility requirements
when EPA makes a determination that
the risks from the facility are minimal.
This provision would encourage
protective and responsible closure and
cleanup of their facilities.

The proposed rule also would
establish conditions for payment of
funds from the financial responsibility
instruments. Under the proposed rule,
financial responsibility instruments
could be used to pay a party that has
sought reimbursement through the
courts for costs; to pay as specified in
a settlement with the Federal
Government, or to pay into a trust fund
established by the owner or operator
pursuant to a Federal Government
administrative order under CERCLA
§ 106(a). EPA has thus sought to ensure
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that its proposed CERCLA § 108(b)
instruments would complement the
current Superfund framework for
obtaining cleanup and reimbursement
from those parties responsible for
contamination.

C. Costs and Benefits of the Regulatory
Action

1. Introduction

EPA assessed the industrial and social
costs as well as benefits of the
regulatory options of the proposed rule.
The details of the analysis are presented
in the Regulatory Impact Analysis (RIA),
which can be accessed in the docket
supporting this rulemaking (Docket No.
EPA-HQ-SFUND-2015-0781). This
preamble provides an overview of the
methodology that EPA applied in the
RIA and the key results including the
identification and characterization of
the potentially regulated universe; the
projected economic impacts from
industry and society standpoints; and
potential social welfare benefits of the
proposed rule. Detailed discussions of
the uncertainties and limitations of the
analysis are provided in the RIA.

2. Characterization of Baseline Affected
Entities

Hardrock mining is the extraction and
beneficiation of rock and other materials
from the earth that contain a target
metallic or non-fuel non-metallic
mineral. Mineral processing separates
and refines mineral concentrates to
extract the target material.4 In order to
establish the universe of facilities likely
to be subject to this proposed rule, EPA
primarily relied on July 2015 data from
the U.S. Mine Safety and Health
Administration (MSHA) Mine Data
Retrieval System (MDRS) accessed on
July 2015,5 U.S. Energy Information
Administration (EIA) (2015), and the
2015 U.S. Geological Survey (USGS)
Mineral Commodity Summaries
(MCSs).”

From a list of potentially regulated
facilities, EPA excluded 35,103 coal
mining operations. EPA also removed
44,845 mines associated with 59 non-
fuel hardrock commodities to conform

4 Identification of Priority Classes of Facilities for
Development of CERCLA Section 108(b) Financial
Responsibility Requirements. 74 FR 37213, July 28,
2009.

5MDRS data are available at: http://
www.msha.gov/drs/drshome.htm and Mines Data
Set, http://www.msha.gov/OpenGovernmentData/
OGIMSHA .asp.

6U.S. Energy Information Administration. 2015.
2014 Domestic Uranium Production Report.
Washington, DC. April. Available at: http://
www.eia.gov/uranium/production/annual/pdf/
dupr.pdf.

7MCS can be accessed at http://
minerals.usgs.gov/minerals/pubs/mcs.

with the scope of those classes of
facilities identified in the 2009 Priority
Notice.8 Furthermore, EPA removed an
additional 4,548 mines classified as
abandoned (non-currently operating)
sites by MHSA. From the remaining 354
facilities, EPA identified and removed
classes of facilities that may present a
lower level of risk of injury than other
facilities within the 2009 Priority Notice
universe. These facilities are mines
engaged solely in exploration projects,
placer mines that do not use hazardous
substances to extract ore, and mining
operations of less than five acres that are
not located within a mile of other
mining activities. In addition, mineral
processors with less than five acres of
disturbed surface impoundment and
waste pile disturbed acres would not be
subject to the proposed rule. Overall,
EPA removed 133 facilities in these
classes, leaving 221 facilities in what is
referred to here as the “included
universe.”

EPA believes that 221 facilities (208
active and thirteen intermittent or
temporarily idled) will currently be
subject to this rule. The Agency
acknowledges that the population of
mines and mineral processors that are
operating at any given point in time can
fluctuate significantly due to fluctuating
commodity prices, other business-
related factors, mining and processing
technical operations issues, and weather
conditions. As such, EPA may not have
accurately identified all facilities that
would be subjected to the rule. Thus,
the Agency requests comments on the
included universe.

The most common activities at these
facilities are surface mining (88),
underground mining (56), and
processing (68).9 Geographically, the
potentially regulated universe spans
over 38 states, mostly concentrated in
the western states. The states with the
most potentially regulated facilities are
Nevada (45), Arizona (21), and
Minnesota (14). The potentially
regulated universe currently mines 33
commodities, although the scope of the
rule is not limited to the 33
commodities currently mined at the
potentially regulated facilities. The most
common commodities mined in the
potentially regulated universe are Gold
(70), Copper (25), and Iron Ore (17). A

8U.S. EPA. 2009. Mining Classes Not Included in
Identified Hardrock Mining Classes of Facilities.
Available online at: http://www.regulations.gov/
contentStreamer?documentld=EPA-HQ-SFUND-
2009-0265-0033&disposition=attachment&content
Type=pdf.

9Many of the 184 facilities conduct multiple
activities, causing the total number of facilities to
be less than the summation of all activities
practiced.

wide range of NAICS codes
(approximately 45 types) are
represented by the owners of the
facilities in the potentially regulated
universe, the most common of which
are 212221: Gold Ore Mining (18),
213114: Supporting Activities for Metal
Mining (10), and 212234: Copper Ore
and Nickel Ore Mining (8). However,
there were twelve owners for which no
NAICS code could be identified.

3. Cost of the Proposed Rule

This rule includes two proposed
Options for use of a financial test—the
no financial test option (Option 1), and
the financial test option (Option 2).
Option 1 requires all owners and
operators to acquire third-party
financial instruments to demonstrate
financial responsibilities. Alternatively,
under Option 2 the owner or operator
could qualify to self-insure (or use the
corporate guarantee) by passing the
proposed financial test. Owners or
operators unable to qualify for the
Option 2 financial test must acquire a
third-party instrument or a trust fund to
comply with the rule. EPA’s RIA
assessed the costs associated with
obtaining third-party instruments under
the two options, as well as costs
associated with the reporting and
recordkeeping requirements of the rule.
These costs represent the primary
economic impacts of the proposed rule
to the regulated industry.

To assess the cost, EPA developed
and implemented a multi-dimensional
analysis that involves: (1) An estimation
of the owner or operator’s financial
responsibility obligations under
baseline scenario; (2) estimation of the
price of third-party instruments; and (3)
assessment of the industrial (i.e., cost
imposed on the regulated industry), and
social costs (i.e., costs from the
standpoint of society) associated with
obtaining financial assurance. In
addition, EPA’s analysis also examined
the extent to which the rule shifts the
burden of financing potential Superfund
cleanups and related expenditures away
from the taxpayer and toward the
regulated owners or operators. This
section provides an overview of the
methodology EPA used to assess the
industrial and social costs, and intra-
industry transfers (i.e., payment
between two industries). This section
also discusses the transfer of cost from
the government (taxpayer) to the
regulated industry.

a. Industry Compliance Costs

As described earlier in this preamble,
EPA identified 221 facilities owned by
121 ultimate parent companies that
would be subject to the rule. To estimate
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the impact of acquiring financial
assurance, EPA collected facility-
specific data (e.g., mine site features,
acreage, and meteorological data) and
company-level financial information.
However, this effort rendered facility-
specific data for only 49 facilities, and
financial information for 21 publically
traded firms. Thus, EPA’s assessment of
compliance costs relied on this subset of
mining/mineral processing facilities and
related owner companies for which
detailed technical data was obtained
(herein referred to as the “modeled
universe”). EPA extrapolated the results
of the analysis of this subset of facilities
to the full universe of facilities covered
by the rule. EPA requests comments on
using the modeled universe to estimate
the overall industrial compliance costs.

The compliance costs of acquiring
third-party financial instruments
depends on the financial responsibility
amounts the instrument covers. Thus,
EPA first estimated the baseline
financial responsibility amounts for
facilities in the modeled universe. EPA
used a financial responsibility formula
that the Agency developed for facilities
to calculate their financial responsibility
amount on a national basis. As
described in Section VI.D.4. of this
preamble, the proposed formula consists
of three key components that capture
the potential costs associated with
release of hazardous substances at
hardrock mining facilities. These
include the response component; health
assessment component; and natural
resources damages.

For the response component, EPA
estimated the financial responsibility
amounts for each facility for twelve
categories of response activities that
EPA has undertaken at hardrock mining
sites. These include categories for types
of engineering costs (e.g., capital cost to
construct source control for an open
pit); operation and maintenance (O&M)
costs (e.g., interim, short-term, and long-
term O&M); and long-term water
treatment costs. EPA aggregated the
twelve response categories and adjusted
the amount to account for other costs
related to response activities that may
be experienced by the Agency including
mobilization/demobilization;
engineering design and redesign;
contingency; contractor profit and
overhead; contractor liability insurance;
payment and performance bonds; and
Agency direct and indirect costs. EPA
also applied locality adjustment factors
to account for regional variation in labor
and material costs. EPA then combined
the aggregated financial responsibility
estimates for the response component
with the health assessment and natural
resource damages components to arrive
at the maximum financial responsibility
amount for each facility. EPA applied a
proposed multiplier to obtain the
financial responsibility amount for
natural resource damages and a fixed
financial responsibility amount for
health assessment.10

The proposed rule is also structured
to provide reductions in the financial
responsibility amount required at a
facility for risk-reducing practices,

including controls established in
compliance with Federal and state
reclamation and closure programs. For
the purpose of the RIA, EPA adjusted
the maximum financial responsibility
amount for owners and operators, where
EPA identified risk-reducing practices
in enforceable documents backed by
financial bonding. In applying the
reductions, EPA assumed that identified
risk-reducing practices would fully meet
EPA’s proposed criteria. As such, for
qualified facilities, EPA applied full
reductions in the financial
responsibility amount for the relevant
response categories. EPA acknowledges
this assumption simplifies the construct
of the proposed rule’s requirements for
reductions.

Table X—1 presents the adjusted
baseline financial responsibility
estimates for future CERCLA liability of
owners and operators in the modeled
universe. The table also provides the
extrapolation of results from the
modeled universe to the full universe.
As shown in the table, Column C
presents the median financial
responsibility amount of the modeled
universe by facility types. EPA used
these median values to estimate the
financial responsibility amounts of the
full universe. Column D presents the
financial responsibility amount for the
full universe, which was calculated by
multiplying the total number of mines
in the full universe (Column A) by the
median financial responsibility amount
calculated for modeled universe.

TABLE X—1—EXTRAPOLATION FR FROM THE MODELED UNIVERSE TO THE POTENTIALLY REGULATED UNIVERSE

Potentially

Potentially Modeled universe r?cg)tlglagag gmgﬁ:ﬁe

Facility type regulated Modeled universe facility across facilities

universe (n=49) FR—Median A ’

(n=221) ($2015 millions) median-based

extrapolation
($2015 millions)
(A) (B) © (D)y=A*C
Brine Extraction/Processing .........cccccveeveieerieeeninnn. 6 | (none; assume equal to ISR) ...... $1 $8
In-situ recovery ..... 8 1 10
Processor/Refiner . 33 76 2,496
Surface Mine ........cccoceeeee. 62 48 2,961
Surface Mine/Processing ........cccoceeveereeene 27 28 766
Surface Mine/Processing/Primary Smelter ............ 2 | (none; assume equal to surface 28 57
mine/processing).
Surface/Underground mine .........cccocoeeecveeneenceeennn. 1 | (none; assume equal to surface 48 48
mine).

Underground Mine .........cccoooiiiiiiiiiiiiiiccece 53[5 5 284
Underground Mine/Processing .........c.ccoeeevvereennenne. B | 2 o 29 172
Primary Smelter ... 23 | (none; approximated separately) 11 263
All FACIlItIES ..veeveeeeeecceeeeee e 221 [ 49 s 37 7,064

Note: This exhibit presents extrapolation based on median values of financial responsibility amounts for the modeled universe.

1013.4 percent of the response costs estimated for
each site. For health assessment costs, EPA

estimated a fixed financial responsibility amount of
$550,000 per facility based upon health assessment

cost information obtained from the Agency for
Toxic Substances and Disease Registry (ATSDR).
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As shown in the table, the estimated
financial responsibility amount for the
regulated industry is $7.1 billion. EPA
assumed this amount represents the
baseline financial responsibility amount
of the regulated industry, for which
owners and operators must demonstrate
financial assurance under the proposed
rule by procuring third-party financial
instruments, or through self-insurance
(or corporate guarantee).

EPA estimated the compliance costs
to industry assuring payment of
financial responsibility amounts by
focusing on the 21 owners and operators
of 38 mining facilities 1 in the modeled
universe 12 for which detailed financial
data is publically available. EPA
conducted the cost analysis in two
primary steps: (1) EPA first subjected
the modeled universe to the two
regulatory options (with or without
financial test) to identify entities that
may be required to acquire third-party
instruments; and (2) for entities unable
to self-insure, EPA estimated the
compliance cost of obtaining third-party
financial responsibility instruments.

To determine whether owners and
operators pass the financial test, EPA
compared the relevant financial
characteristics of each company to the
financial test described in § 320.43 of
the preamble. Consistent with the
proposed test, EPA’s analysis allowed
owners and operators to self-insure their
entire obligation if they hold at least one
long-term corporate credit rating equal
to or higher than A — as issued by S&P
or another equivalent rating agency.
Furthermore, EPA also allowed self-
insurance of up to one-half of an owner
or operator’s obligation if it holds at
least one long-term credit rating of
BBB+ or BBB. EPA assumed owners and
operators that pass the test would elect
to self-insure either the full or one-half
of their obligations. For these facilities,
EPA assumed compliance costs
associated with acquiring third-party
instruments would be zero, and that the
owner or operator would only incur
compliance costs associated with the

reporting and recordkeeping
requirements of the proposed rule.

For owners or operators that did not
pass the financial test, and for the
regulatory option where the financial
test is precluded (Option 1), EPA
estimated the costs of obtaining third-
party financial responsibility
instruments. For each facility, EPA
modeled separately the costs of three
representative financial instruments,
which included letter of credit, trust
fund, and insurance.13 EPA assumed
owners and operators would choose the
instrument option with the lowest cost.
Overall, the pricing of the instruments
is case-specific, and informed by several
parameters. Specifically, the factor
considered included the baseline
financial responsibility level
determined by the formula, the financial
health of the owner or operator (credit
rating and default probability), the
corresponding fee structure of the
specific financial instrument, and the
project’s risk profile (probability and
timing of costs associated with the
facility’s CERCLA liabilities). In
estimating the cost of the instruments,
EPA also assumed that no market
capacity constraints exist for the
issuance of third-party instruments
sufficient to cover the financial
responsibility amounts estimated earlier
in this discussion.

The actual compliance cost incurred
by industry in securing these
instruments comes from the
transactional costs (e.g., the fees and
commissions paid to financial
institutions) and the net cost of
acquiring capital to fund the purchase of
financial instruments. EPA did not
attempt to predict whether the funds
come from internal sources or from debt
or equity markets. Regardless of the
sources of funding, EPA assumed the
net cost to the owner or operator of
acquiring funds is the weighted average
cost of capital (WACC).1¢ EPA collected
firm specific WACCs from each
company’s Web site.

EPA assumed owners and operators
would need to acquire funding to
purchase financial instruments every
three years 15 (as required by the rule)
until released from their obligations.
Thus, EPA annualized the compliance
cost using a seven percent discount rate
over the life of the mine. To investigate
the sensitivity of results, EPA also
applied a three percent discount rate. In
addition, EPA assumed a period of
analysis from 2021 to end of mine life
(capped at 2055). The start date is based
on a year before the end of the four-year
implementation schedule of the rule,
which represents the year mines will
start to incur significant costs. The end
date is mainly based on the end of
mining operations. However, where
EPA could not identify the end date for
mining operations, EPA capped the
analysis at 2055, which represents the
ninetieth percentile of mine lives in the
modeled universe. Furthermore, EPA
also assumed that the owner and
operator would be released from their
financial responsibility obligations
when the facility ceases its operation.
However, under the proposed rule
owners and operators may not be
released of their obligations until EPA
makes a determination.

Table X—2 summarizes the average
annualized compliance costs for the two
regulatory options, as a percentage of
the financial responsibility amounts of
owners and operators in the modeled
universe. The annualized costs are
categorized based on the credit
worthiness of the firms in the modeled
universe. Entities with a stronger
financial profile (Category 1) were
simulated to experience an annual cost
as low as 1.1 percent of the financial
responsibility amount. Similarly, poorly
rated entities (Category 4) would
experience annual costs as high as four
percent. Overall, on a weighted average
basis, annualized compliance costs as a
percentage of the financial
responsibility amount equal
approximately 2.3 to 2.4 percent.

TABLE X—2—INSTRUMENT PRICING OUTCOMES

Average annualized cost as percentage of financial Percent of companies
Company category responsibility amounts in category
BBB .. 1110 1.7 e 26.3
BB e 2 D e s 26.3

11 The identified owner/operator companies of
the 49 facilities in the modeled universe were
matched to S&P’s financial database. This crosswalk
identified the owner/operator companies of 40
facilities in S&P financial database. Two of these
facilities have entered bankruptcy and therefore did
not have the necessary recent financial data to be
included in the analysis.

121t is important to distinguish between the mine

facilities, to which the financial responsibility
amount applies, and the owner/operator company
that is obligated to fund, or secure, this financial
responsibility amount. One owner/operator may
have this obligation for more than one mine.
13EPA limited the analysis to three instruments
because it believed that these reasonably represent

the ranges of costs for the other instruments
allowed by the rule.

14 WACC is defined as the average cost of
obtaining capital in the debt and equity markets.

15 The proposed rule would require facilities to
update financial responsibility amount calculations
every three years, and maintain financial assurance
consistent with the revised financial responsibility
amount.
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TABLE X—2—INSTRUMENT PRICING OUTCOMES—Continued

Average annualized cost as percentage of financial Percent of companies
Company category responsibility amounts in category
B e 2 s 36.8
CCC s 4.0 s 10.5
Note:

1. Pricing categories based on credit ratings and other financial metrics. Ranges of costs are presented for Option 2 (low) and Option 1 (high).
2. This exhibit presents costs discounted using a 7 percent social discount rate. Supplementary results discounted using a 3 percent social dis-
count rate are presented in Appendix E of the RIA.

EPA applied these weighted average
percentages to extrapolate results to the
entire universe. Table X—3 presents the
calculation of annualized compliance
costs for the full universe under the two
regulatory options. As shown in the
table, Column A lists the aggregated
financial responsibility amount covered
by third-party instruments by mine type
under the proposed financial test
regulatory option, while Column B lists

the financial responsibility amounts
under the no-test option. Columns C
and D calculate the annualized
acquisition costs for each facility type
by multiplying the aggregate financial
responsibility amounts under each
regulatory option with the respective
weighted average annualized costs
generated for the model universe, as
shown in Table X—3. The extrapolation
calculation assumes that the full

universe of owners and operators would
have similar financial characteristics as
the modeled universe. Similarly, for the
financial test option, EPA assumed that
a similar proportion of owners and
operators would pass the financial test
in both the full universe and in the
modeled universe. EPA acknowledges
that there are uncertainties with this
supposition, and request comments
from the public.

TABLE X—3—CALCULATION OF ANNUALIZED COMPLIANCE COST

[$ million]

FR amount FR amount Annualized cost | Annualized cost
covered by covered by of third-party FR | of third-party FR

Facility type third party third party instruments— instruments—

(Option 1) (Option 2) Option 1 Option 2
(%2015 millions) | ($2015 millions) ($ millions) ($ millions)

(A) (B) (C)=24*(A) (D) =2.3%(A)
Brine Extraction/Processing ..........cccccceeoiiiieiiciiciiiicsesesee e $8 $5 $0.2 $0.1
In-situ recovery ..... 10 7 0.2 0.2
Processor/Refiner . 2,496 1,747 60 39
Surface Mine .................. 2,961 2,073 72 47
Surface Mine/Processing ..........cccccccceiiiienne 766 536 18 12
Surface Mine/Processing/Primary Smelter .. 57 40 1 1
Surface/Underground Mine ..............cccceeee 48 33 1 1
Underground Mine ..........c.ccceeue. 284 199 7 4
Underground Mine/Processing ... 172 120 4 3
Primary SMEREr .....c.ooiiiei e 263 184 6 4
All FACIIItIES ..o 7,064 4,944 171 111

Note: This table presents costs discounted using a 7 percent social discount rate. Supplementary results discounted using a 3 percent social
discount rate are presented in Appendix E of the RIA.

As shown in the table, under the
baseline scenario, the total financial
obligation amount for the potentially
regulated universe is approximately
$7.1 billion. Under the financial test, the
amount of financial obligations covered
through third-party instruments is $4.9
billion, whereas for the no-financial test
option, the entire baseline financial
responsibility amounts would be
covered by third-party instruments. In
addition, the annualized industry
compliance costs to secure the third-
party instruments under the no-
financial test option is $171 million,
whereas annualized costs are $111
million for the financial test option. The
difference between the two regulatory
options is approximately 35 percent.
These values represent the range of

potential incremental costs of the
proposed rule to industry.

In addition, EPA’s compliance cost
estimate also included the
administrative reporting and
recordkeeping costs to industry
associated with the proposed rule for
the potentially regulated universe.
These costs consist of labor, O&M, and
capital costs and include the costs of
reading the regulations; submitting
initial facility information to EPA and to
the public; calculating financial
responsibility amounts; choosing a
financial responsibility instrument;
acquiring and maintaining a financial
responsibility instrument, recalculating
financial responsibility amounts to
reflect any changes in facility
operations; and any requirements that

apply to the owners and operators upon
the transfer of a facility, owner or
operator default, a CERCLA claim
against any of the owners and operators,
or release of the owners and operators
from the regulations. The labor costs are
estimated on an annual basis, as of the
first year of compliance. Table X—4
presents the annualized administrative
cost of the rule under the two options
using a seven percent social discount
rate.
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TABLE X—4—ANNUALIZED
ADMINISTRATIVE COSTS

costs imposed on owners and operators.
However, much of the costs borne by
the owners and operators represent a

Option 1 Option2  transfer 16 to financial firms that provide
(Npol(t)enst) (Financial ~ financial responsibility instruments. In
test) the context of this rule, the net
incremental costs of acquiring capital to
$225,302 $269,038  socure financial instruments (ie.,

Note: This exhibit presents costs discounted
using a 7 percent social discount rate. Supple-
mentary results discounted using a 3 percent
social discount rate are presented in Appendix
E.

b. Social Cost and Intra-Industry
Transfers

The annualized compliance costs
calculated and presented in Table X-3
and X—4 represent industry costs, i.e.,

insurance) are treated as a transfer.
Table X-5 presents the intra-industry
transfers of the rule. The RIA estimated
the intra-industry transfer amount by
tabulating the net acquisition cost of
capital excluding transactional costs
that are considered social costs.

Some portion of the industry cost is
also a social cost,1” that is, a cost on
society as a whole, rather than just the
regulated entities. These costs reflect the

value of the real resources (e.g., labor
and capital) needed to comply with the
rule. These costs include: (1) The fees
and commissions paid to financial
institutions to obtain financial
instruments; and (2) the administrative
costs incurred in complying with
reporting and recording keeping
requirements of the proposed rule.
Table X5 presents the social cost of the
rule. EPA estimated the social costs
associated with acquiring instruments
by taking the difference between the
industrial costs less the intra-industry
transfers. The table summarizes the
annualized social costs and intra-
industry transfers using seven percent
discount rates.

TABLE X—5—SUMMARY OF SOCIAL COSTS AND INTRA-INDUSTRY TRANSFERS

Option 1: No financial test Option 2: Proposed financial test
Annualized Transfer from Annualized Transfer from
Outcome cost of third- mining Annualized cost of third- mining Annualized
party FR industry social cost party FR industry social cost
instruments to others ($ millions) instruments to others ($ millions)
($ millions) ($ millions) ($ millions) ($ millions)
Annualized Amount ...........cccocoiiiiiniieenen. 171 127 44 111 81 30
Administrative Cost to Industry ................ N/A N/A $0.2 N/A N/A $0.3
Total Social Costs and Transfers ..... N/A $127 $44 N/A $81 $30

Note: This exhibit presents costs discounted using a 7 percent social discount rate. Supplementary results discounted using a 3 percent social

discount rate are presented in Appendix E.

Under proposed Option 1, of the $174
million cost to industry, the annualized
intra-industry transfer is estimated to be
$127 million. Thus, the social cost
amounts to $44 million. Option 2
engenders slightly lower social costs at
$30 million. As shown in the table, the
administrative costs related to the
reporting and recordkeeping
requirements of the rule are
approximately $0.3 million under the
two regulatory options.

c. Government Costs and Risk Transfers

The primary effect of this proposed
rule is to transfer the risk associated
with CERCLA liabilities from the

taxpayer to the private sector. Table X—
6 presents the estimated magnitude of
this shift of potential CERCLA liabilities
across the baseline and regulatory
scenario. For the purposes of estimating
changes in government burden due to
the rule, EPA calculated the government
burden assuming that financial
responsibility amounts are
representative of costs associated with
future CERCLA cleanups. In the
baseline, the Government is burdened
with the CERCLA cost if an owner or
operator defaults, as no third-party
instruments will be in place. For the
baseline, EPA estimated, the
government burden rate using the firm

exit rate derived from the Census
Bureau’s Business Dynamics Statistics
(BDS).18 This represents a (high-end)
estimate that assumes exiting firms fail
to meet any of their CERCLA
obligations. Under proposed Option 2,
government costs were calculated based
on estimated probabilities of default for
firms in the modeled universe. Under
this option, if a company passes the
financial test but later files for
bankruptcy and defaults on its financial
responsibility obligations, EPA assumed
that taxpayers would assume these
obligations. Under proposed Option 1,
there are no government costs, as no
company may self-insure.

EXHIBIT X—-6—SUMMARY OF POTENTIAL GOVERNMENT COSTS

" Option 2:
: Option 1: No
Cost category Baseline " : Proposed
financial test financial test
Industry Liabilities ($2015 Millions)
CERCLA FR Amount Insured through Third-Party Instruments ............cccocoiiiiiiiinninieenee ‘ N/A ‘ $7,064 ‘ $4,944

16 Transfer payments are monetary payments
from one group to another that do not affect total
resources available to society.

17 The value of real resources—land, labor, energy
and so forth—needed to comply with the
regulations.

18 The BDS provides the number of firms
operating and number of firm exits each year in the
mining sector. Firm exits identify when all
establishments of a firm cease operations for
reasons other than reorganization, merger, or
acquisition. Because of the “corporate veil” enjoyed

by legal subsidiaries, this analysis uses a facility-
based failure rate to model government costs in the
baseline due to owner/operator failure. Compared
to other measures of failure or default, the BDS firm
exit rate also captures both private and public
companies.
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EXHIBIT X—6—SUMMARY OF POTENTIAL GOVERNMENT C0OSTS—Continued
; . Option 2:
: Option 1: No
Cost category Baseline : : Proposed
financial test financial test
CERCLA FR AmMount Self-INSUIEd ........cueeiiiiieiiiiee ettt e e enns 7,064 0 2,120
Expected Government Costs ($2015 Millions)

Government BUrden RaAtE ............uveiiiiiiiiiiieeee e e e e e a e e e eanes 7.5% N/A 0.7%
GOVEINMENT COSL ...uiiiiiiiii et e e et e e e st e e s eaa e e e eteeeesateeeaaaseeeasaeesanseeesnnseeeannes 527 0 16
Decrease in Expected Government Costs ($2015 Millions)

Expected Transfers from Government t0 INAUSEIY ........cocveoiriiiiiiiienieceeee e 527 511

As shown in Table X—6, under the
baseline scenario, the potential liability
transfer from private parties to
government is $527 million over the
period of analysis (i.e., 34 years). Under
the financial test option, the potential
burden to taxpayer is reduced to $16
million. For the no-financial test option,
the potential CERCLA liabilities are
fully internalized by the regulated
community.

4. Economic Impact Analysis

EPA assessed the economic impacts of
the proposed rule in two areas: (1) An
assessment of the impact of compliance
costs on the modeled universe, based on
the comparison of compliance costs
with relevant financial characteristics of
the owner and operator; and (2) an
assessment of the potential for
employment impacts at the national
level of the proposed rule. The
following sections summarize the
methods and findings for these analyses.

a. Screening Analysis for Potentially
Significant Economic Impacts

EPA assessed the economic impacts of
the proposed regulatory options relying
on the modeled universe for which
detailed financial data are available.
EPA assessed the impacts using two
financial characteristics of the owner
and operator: (1) A screening-level
assessment which compares the
annualized industrial costs to the firms’
revenue; and (2) an alternative
assessment that utilizes the firms’
operating cash flow.

For the 21 firms in the modeled
universe, the annual revenues range
from approximately $300 million to
over $60 billion. Their annual cash flow
from operations (cash flow associated
with their primary business activity)
ranges from $800,000 to over $3 billion.
Relative to the companies’ revenues, the
per-company annualized costs of
financial responsibility range from zero
percent to 1.1 percent, with the majority
of companies (20 of 21) falling between

zero and 1 percent. Relative to operating
cash flow, the range of annualized
financial responsibility cost percentages
is wider: From zero to over 160 percent
(the latter is for the company whose
operating cash flow is under $1
million). Approximately eighty percent
of all companies experience impacts
that are under one percent of operating
cash flow and approximately 95 percent
of companies experience impacts under
ten percent.

Due to limitation in financial data,
EPA did not expand the screening
analysis to the full universe of regulated
facilities. EPA acknowledges that the
results generated based on the modeled
universe may not be reflective of the
impacts on the entire industry.

b. Employment Impact Analysis

EPA routinely assesses the
employment impacts of economically
significant regulations. Executive Order
13563, “Improving Regulation and
Regulatory Review,” states, “Our
regulatory system must protect public
health, welfare, safety, and our
environment while promoting economic
growth, innovation, competitiveness,
and job creation.” In general, the
national employment effects of
environmental regulation are complex
and multi-faceted and very likely
involve both negative and positive
effects. Neoclassical theory of
production and factor demand provides
a constructive framework for
understanding and conducting
employment impacts analysis of
environmental regulations. It describes
how firms adjust their demand for
inputs, such as labor, in response to
changes in economic conditions.1?
Theory predicts that regulated firms will
respond to regulation by adjusting input
demands and output. The theory

19 For an overview of textbook discussions of the
neoclassical theory of production and factor
demand, see, for example, Layard and Walters,
Microeconomic Theory (1978), chapter 9 “The
Derived Demand for Factors”.

suggests the direction of the total impact
of a regulation on the demand for labor
in the regulated sector is
indeterminate.20

EPA did not have sufficient data to
model and quantify the potential
changes in mines’ employment levels as
a result of the proposed regulation.
Analysis provided by the U.S.
Geological Survey (USGS) suggests that
“the primary metals industry and the
nonmetallic minerals products industry
are fundamentally cyclical.” The
industries are affected both by the
domestic business cycle and the global
economic environment. Composite
indices constructed by USGS suggest
that the industry experienced
significantly decreased activity
surrounding the Great Recession. In
2014, the most recent year analyzed by
USGS, industry growth rates were
positive.2?

5. Benefits of the Rule

This section provides an overview of
the methodology EPA used to assess or
identify benefits of the proposal. EPA
expects the CERCLA § 108(b) financial
responsibility provisions to yield social
welfare benefits because of reductions
in overall mining facility environmental
obligations and an increase in the
proportion of those obligations borne by
the private sector through financial
responsibility instruments.

Identified benefits of the proposed
rule include a reduction in costs the
government must bear to fulfill cleanup
obligations, improved environmental
practices at mining sites, avoided
impacts to impaired waters, and faster
cleanups. The reduction in the cost to

20 For theoretic frameworks that conceptualize
and incorporate the impacts of regulation, see
Berman and Bui, 2001 or Deschenes, 2012, 2014).

21 See: U.S. Geological Survey, Mineral
Commodity Summaries, 2015, pp. 4, 7. The USGS
generates composite indexes for primary metals and
separately for nonmetallic mineral products. Their
indices are intended to measure economic activity
in these industries using production, employment,
and shipments data.
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government is the only benefit that can
be measured with sufficient accuracy to
allow for a quantitative assessment. A
qualitative benefit assessment of the
proposed rule was performed utilizing
literature on related topics, such as the
effect of environmental liabilities
disclosure on financial markets. The
benefits of the proposed rule are as
follows:

a. Reduced Costs to Government

The establishment of financial
responsibility requirements for potential
CERCLA §108(b) liabilities will reduce
the costs incurred by the Government to
finance remediation expenditures for
companies that are unable to meet
cleanup obligations. Section 7 of the
RIA considered government costs
associated with potentially responsible
parties’ (PRP) defaults on CERCLA
§ 108(b) liabilities at mining facilities,
including response costs, natural
resource damages, and health
assessment costs. Without the rule, EPA
estimated that the Government would
potentially incur a total cost of $527
million (over the 34-year period of
analysis) for the cost categories
described earlier. Under the proposed
financial test option, the Government
would incur an estimated $16 million in
costs, whereas for the no-test option, the
taxpayer’s burden would be reduced to
zero. Thus, the analysis concluded that
the public, through the Government,
would experience a cost savings from
$511 million to $527 million over 34
years because of the proposed rule.

b. Improvement in Environmental
Performance

Financial responsibility requirements
may provide an incentive for regulated
entities to minimize future
environmental obligations. When
regulated entities rely on a letter of
credit, insurance policy, or other third-
party instrument to meet financial
responsibility requirements, the issuer
will have an incentive to require sound
environmental management as a
condition for providing access to these
instruments.

To the extent that the proposed rule
leads to improvements in facilities’
environmental performance, the rule
may reduce acid mine drainage and
other discharges into waterways caused
by mining activities. Waterways
identified as impaired waters by section
303(d) of the Clean Water Act (CWA)
and waters identified as wild and scenic
rivers under the 1968 Wild and Scenic
Rivers Act may benefit the most from
improved environmental performance.
Adverse impacts to waterbodies may be
reduced or avoided in accordance with

improvements in the environmental
performance of mines. To gauge the
potential magnitude of the benefits
associated with avoided environmental
impacts, EPA identified the number of
sites in the potentially regulated
universe that are located near CWA
impaired waters or wild and scenic
rivers. Of the 221 facilities in the
potentially regulated universe, EPA
identified the status of waterways
adjacent to 172 facilities. Overall, EPA
believes that the magnitude of these
benefits in the context of the proposed
rule is contingent upon changes in
behavior among regulated entities to
reduce the environmental risk.

c. Speed of Site Cleanups

Under the financial responsibility
requirements outlined in the proposed
rule, the cleanup of sites owned by
companies in default could begin more
rapidly than under the baseline.
Because funding for site remediation
would be secured prior to a firm’s
insolvency, the initiation of cleanup
would not be delayed by EPA budget
constraints. Expedited cleanups would
benefit human health and ecosystems as
exposure to harmful contaminants may
decline.

II. Authority

EPA is issuing these proposed
regulations under the authority of
sections 101, 104, 108 and 115 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended, 42 U.S.C
§§ 9601, 9604, 9608 and 9615, and
Executive Order 12580. 52 FR 2923, 3
CFR, 1987 Comp., p. 193.

III. Background Information

A. Overview of CERCLA § 108(b) and
other CERCLA Provisions

CERCLA, as amended by the
Superfund Amendments and
Reauthorization Act of 1986 (SARA),
establishes a comprehensive
environmental response and cleanup
program. Generally, CERCLA authorizes
EPA 22 to undertake removal or remedial
actions in response to any release or
threatened release into the environment
of “hazardous substances” or, in some
circumstances, any other “pollutant or
contaminant.” As defined in CERCLA
§ 101, removal actions include actions
to “prevent, minimize, or mitigate
damage to the public health or welfare
or to the environment,” and remedial
actions are ‘“‘actions consistent with [a]

22 Although Congress conferred the authority for
administering CERCLA on the President, most of
that authority has since been delegated to EPA. See
Exec. Order No. 12580, 52 FR 2923 (Jan. 23, 1987).

permanent remedy[.]” Remedial and
removal actions are jointly referred to as
“response actions.” CERCLA §111 also
established the Superfund Trust Fund
(the Fund) to finance response actions
undertaken by EPA. In addition,
CERCLA § 106 gives EPA 23 authority to
compel action by liable parties in
response to a release or threatened
release of a hazardous substance that
may pose an ‘imminent and substantial
endangerment” to public health or
welfare or the environment.

CERCLA § 107 imposes liability for
response costs on a variety of parties,
including certain past owners and
operators, current owners and operators,
and certain transporters of hazardous
substances. Such parties are liable for
any costs of removal or remedial action
incurred by the Federal Government, so
long as the costs incurred are “not
inconsistent with the national
contingency plan,” (NCP).2¢ CERCLA
§ 107 also imposes liability for natural
resource damages and health assessment
costs.25 In accordance with CERCLA, in
1990 EPA issued the current version of
the NCP.26 These regulations provide
the organizational structure and
procedures for preparing for, and
responding to, discharges of oil and
releases of hazardous substances,
pollutants, and contaminants. The NCP
is codified at 40 CFR part 300. Among
other provisions, the NCP provides
procedures for hazardous substance
response including site evaluation,
removal actions, remedial investigation/
feasibility studies (RI/FS), remedy
selection, remedial design/remedial
action (RD/RA), and operation and
maintenance.2? The NCP also designates
Federal, state, and tribal trustees for
natural resource damages, and identifies
their responsibilities under the NCP.28

CERCLA §108(b) generally requires
that EPA develop regulations requiring
owners and operators of facilities to
establish evidence of financial
responsibility, and provides for
publication of a “Priority Notice”
identifying the classes of facilities for
which EPA would first develop
requirements. Paragraph (b)(1) also
directs that priority in the development
of requirements shall be accorded to
those classes of facilities, owners, and
operators that present the highest level
of risk of injury. This proposed rule for

231 CERCLA §§106 and 122 authority is also
delegated to other Federal agencies in certain
circumstances. See Exec. Order No. 13016, 61 FR
45871 (Aug. 28, 1996).

24 See CERCLA § 107 (a)(4)(A).

25 See CERCLA § 107 (a)(4)(C)—(D).

26 See 55 FR 8666, March 8, 1990.

27 See 40 CFR 300, Subpart E.

28 See 40 CFR 300, Subpart G.
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hardrock mining facilities prioritizes
among the classes of facilities in that
sector, and proposes financial
responsibility requirements for those
hardrock mining facilities that EPA has
identified as presenting the highest level
of risk of injury. More details on this
analysis are provided in section
VI.D.1.A of this preamble.

Under CERCLA § 108(b), classes of
facilities must establish and maintain
evidence of financial responsibility
“consistent with the degree and
duration of risk associated with the
production, transportation, treatment,
storage, or disposal of hazardous
substances.” 29 CERCLA § 108(b)(2)
directs that the level of financial
responsibility shall be initially
established, and, when necessary,
adjusted to protect against the level of
risk that EPA in its discretion believes
is appropriate based on the payment
experience of the Fund, commercial
insurers, courts settlements and
judgments, and voluntary claims
satisfaction. EPA discusses its
interpretation of these provisions in
section VI.D.4. of this preamble.

CERCLA §108(b) also discusses
particular instruments for EPA to
consider in its regulations. Specifically,
paragraph (b)(2) states that financial
responsibility may be established by any
one, or any combination, of the
following: insurance, guarantee, surety
bond, letter of credit, or qualification as
a self-insurer. Paragraph (b)(2) further
authorizes the President to specify
policy or other contractual terms,
conditions, or defenses that are
necessary, or that are unacceptable in
establishing evidence of financial
responsibility. Paragraph (b)(2) also
requires EPA to cooperate with and seek
the advice of the commercial insurance
industry to the maximum extent
practicable when developing financial
responsibility requirements. Paragraph
(b)(4) provides direction on how the
CERCLA § 108(b) instruments are to
address multiple owners and operators
at a single facility. Section VIL.C. of this
preamble discusses each of these
financial responsibility instruments in
detail.

CERCLA §108(b)(3) requires that
regulations promulgated under CERCLA
§ 108(b) incrementally impose financial
responsibility requirements as quickly
as can reasonably be achieved, but in no
event more than four years after the date
of promulgation. Section VI.A.1. of this
preamble discusses how EPA intends to

29 Executive Order 12580 delegates the
responsibility to develop these requirements to the
Administrator of EPA for non-transportation related
facilities. 52 FR 2923, 3 CFR, 1987 Comp., p. 193.

phase in the CERCLA § 108(b)
requirements in accordance with this
provision.

CERCLA §108(c) also includes a
“direct action” provision, under which
CERCLA claims can be brought directly
against an insurer or other entity issuing
an instrument pursuant to the CERCLA
§108(b) regulations. CERCLA § 108(c)(2)
provides that any claim authorized by
CERCLA §107 or § 111 may be asserted
directly against any guarantor providing
evidence of financial responsibility
under CERCLA § 108(b) if the person
liable under CERCLA §107 is: (1) In
bankruptcy, reorganization, or
arrangement pursuant to the Federal
Bankruptcy Code, or (2) likely to be
solvent at the time of judgment but over
whom jurisdiction in the Federal courts
cannot be reached with reasonable
diligence. EPA discusses the direct
action provision and other ways that it
envisions the instruments provided
pursuant to the CERCLA § 108(b)
program may pay out and otherwise
support cleanup efforts in section
VI.B.5. of this preamble.

CERCLA §114(d) is an express
preemption provision addressing state,
tribal, and local financial responsibility
requirements. This provision states:

Except as provided in this subchapter, no
owner or operator of a. . . facility who
establishes and maintains evidence of
financial responsibility in accordance with
this subchapter shall be required under any
State or local law, rule or regulation to
establish or maintain any other evidence of
financial responsibility in connection with
liability for the release of a hazardous
substance from such . . . facility. Evidence
of compliance with the financial
responsibility requirements of this
subchapter shall be accepted by a State in
lieu of any other requirement of financial
responsibility imposed by such State in
connection with liability for the release of a
hazardous substance from such. . .
facility.30

Many states already have financial
responsibility requirements applicable
to some of the hardrock mining facilities
that would be subject to this proposed
rule. Thus, in developing this proposal,
EPA had to carefully consider the effects
of its CERCLA § 108(b) rules on other
programs to avoid any unanticipated
consequences. The Agency’s
conclusions regarding the relationship
of CERCLA § 108(b) requirements to
financial responsibility requirements
under other laws is discussed in Section
V. of this preamble.

3042 U.S.C. 9614(d).

B. Recent Litigation under CERCLA
§108(b)

On March 11, 2008, Sierra Club, Great
Basin Resource Watch, Amigos Bravos,
and Idaho Conservation League filed a
suit against former EPA Administrator
Stephen Johnson and former Secretary
of the U.S. Department of
Transportation Mary E. Peters, in the
U.S. District Gourt for the Northern
District of California. Sierra Club, et al.
v. Johnson, No. 08- 01409 (N. D. Cal.).
On February 25, 2009, that court
ordered EPA to publish the 2009
Priority Notice required by CERCLA
§108(b)(1) later that year. The 2009
Priority Notice is described in more
detail in section III.C. The court later
dismissed the remaining claims.

EPA issued the Advance Notice of
Proposed Rulemaking discussed in
section III.D. in early 2010, and
continued to work on this proposed rule
for the next several years. Dissatisfied
with the pace of EPA’s progress,
however, in August 2014, the groups
Idaho Conservation League, Earthworks,
Sierra Club, Amigos Bravos, Great Basin
Resource Watch, and Communities for a
Better Environment filed a new lawsuit
in the U.S. Court of Appeals for the
District of Columbia Circuit, for a writ
of mandamus requiring issuance of
CERCLA §108(b) financial assurance
rules for the hardrock mining industry
and for three other industries—chemical
manufacturing; petroleum and coal
products manufacturing; and electric
power generation, transmission, and
distribution.3? Companies and
organizations representing business
interests in the hardrock mining and
other sectors also sought to intervene in
the case.

Following oral argument, the court
issued an Order in May 2015 requiring
the parties to submit, among other
things, supplemental submissions
addressing a schedule for further
administrative proceedings under
CERCLA §108(b). The Court’s May 19,
2015 Order further encouraged the
parties to confer regarding a schedule
and, if possible, to submit a jointly
agreed upon proposal. Petitioners and
EPA were able to reach agreement on a
schedule. The parties requested an
Order from the court with a schedule
calling for the Agency to sign for
publication in the Federal Register a
proposed rule for the hardrock mining
industry by December 1, 2016, and a
final rule by December 1, 2017.

On January 29, 2016, the court
granted the joint motion and issued an
Order that mirrored the submitted

31 See In re: Idaho Conservation League, et al., No.
14-1149.
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schedule in substance. The court Order
can be found in the docket for this
proposed rule (Docket No. EPA-HQ-
SFUND-2015-0781). The signing of this
proposed rule for publication by
December 1, 2016 will satisfy one
component of the court order.

C. Hardrock Mining 2009 Priority Notice

As described earlier in this preamble,
CERCLA §108(b)(1) requires the
President to identify those classes of
facilities for which requirements will be
first developed and to publish notice of
such identification in the Federal
Register. That paragraph also directs
that priority in the development of such
requirements shall be accorded to those
classes of facilities, owners, and
operators that present the highest level
of risk of injury. As discussed in section
III.C., EPA published a Federal Register
notice entitled “Identification of Priority
Classes of Facilities for Development of
Section 108(b) Financial Responsibility
Requirements.” 32 EPA chose to evaluate
indicators of risk and its related effects
to inform its decision on the classes of
facilities for which it would first
develop requirements.33 EPA
specifically pointed to eight factors that
it considered,34 and stated that its
review of those factors and the
associated information in the docket led
the Agency to conclude that hardrock
mining facilities present the type of risk
that, in light of its then-current
evaluation, justified them being the first
for which EPA issued CERCLA §108(b)
requirements.35 The 2009 Priority
Notice and supporting documentation
have been included in the docket for
this proposal (Docket No. EPA-HQ-
SFUND-2015-0781) .

The 2009 Priority Notice also
provided a working definition of
“hardrock mining,” namely, “facilities
which extract, beneficiate, or process
metals . . . and non-metallic, non-fuel
minerals.” 36 EPA generally explained
the processes that constitute extraction,
beneficiation, and processing, and how
those processes relate to one another
and how they differ.3” EPA explained

32 See 74 FR 37213 (July 28, 2009)

33 See Id. at 37214

34 These eight factors were: (1) Annual amounts
of hazardous substances released to the
environment; (2) the number of facilities in active
operation and production; (3) the physical size of
the operation; (4) the extent of environmental
contamination; (5) the number of sites on the
CERCLA site inventory (including both NPL sites
and non-NPL sites); (6) government expenditures;
(7) projected clean-up expenditures; and (8)
corporate structure and bankruptcy potential (see
74 FR 37214, ]uly 28, 2009).

351d.

361d.

371d. at 37214-15

that because of their interrelationships,
EPA was identifying them as a group,
yet the distinctions between them made
it appropriate to consider such
operations as encompassing multiple
“classes” of facilities.38

It is important to recognize the
necessary, but limited, role of the 2009
Priority Notice. The 2009 Priority Notice
directly satisfied the notice requirement
in CERCLA §108(b)(1), by identifying
where EPA would start in its
development of requirements. The 2009
Priority Notice did not, however, serve
to comprehensively analyze the
universe of hardrock mining facilities
that would necessarily be covered by a
proposed or final CERCLA § 108(b) rule.
As EPA stated in the notice,
‘“la]dditional research, outreach to
stakeholders, proposed regulations,
review of public comments, and
finalization of those regulations are
needed before hardrock mining facilities
are subject to any financial assurance
requirements.”” 39 Nor did that notice
purport to identify which “classes of
facilities, owners and operators . . .
present the highest level of risk of
injury” as required by CERCLA § 108(b)
(1). The initial identification of hardrock
mining facilities provided in the 2009
Priority Notice included classes of
facilities of varying degrees of risk of
injury, and EPA has identified in this
proposed rule what it believes are the
classes of facilities that present the
highest risk from among the classes of
facilities identified in the Priority
Notice.

D. Additional Classes Advance Notice of
Proposed Rulemaking

The 2009 Priority Notice described in
section III.C. stated EPA’s view that
classes of facilities outside of the
hardrock mining industry may warrant
the development of financial
responsibility requirements.4° The
Agency committed to gather and
analyze data on additional classes of
facilities and consider them for possible
regulation.

On January 6, 2010, EPA published an
Advanced Notice of Proposed
Rulemaking (2010 ANPR) 41, in which
the Agency identified three additional
industrial sectors for the development of
a proposed regulation—the Chemical
Manufacturing industry (NAICS 325),
the Petroleum and Coal Products
Manufacturing industry (NAICS 324),
and the Electric Power Generation,
Transmission, and Distribution industry

381d. at 37214

391d. at 37214, n. 5.
401d. at 37218.
41 See 75 FR 816.

(NAICS 2211). Th 2010 ANPR did not
set requirements for any of these three
sectors. However, for transparency and
completeness, this preamble includes
information on the development of the
2010 ANPR, the litigation related to
these sectors, and the companion notice
on these sectors.

In the 2010 ANPR, EPA requested
public comment on whether to propose
a regulation under CERCLA § 108(b) for
any class or classes, or the industry as
a whole, including information
demonstrating why such financial
responsibility requirements would not
be appropriate for those particular
classes. In addition, the Agency
requested information related to the
industry categories discussed in the
notice, including data on facility
operations, information on past and
expected future environmental
responses, use of financial instruments
by the industry categories, existing
financial responsibility requirements,
and other information the Agency might
consider in setting financial
responsibility amounts. Finally, EPA
requested information from the
insurance and the financial sectors
related to instrument implementation
and availability, and potential
instrument conditions.

As noted earlier, the In re: Idaho
Conservation League case also involved
EPA’s actions on these sectors as well.
The same order addressing the CERCLA
§ 108(b) hardrock mining rule also
required the Agency to sign for
publication in the Federal Register a
decision on whether to issue a notice of
proposed rulemaking for these
additional sectors by December 1, 2016.
EPA has developed that notice as
required by the court order. That notice
appears elsewhere in this Federal
Register.

EPA received comments on the 2010
ANPR, which can be found in the
docket for that notice (Docket ID No.
EPA-HQ-SFUND-2009-0834). EPA
considered those comments as part of its
decision whether to proceed with
issuing proposed rules for the additional
sectors, as described in the companion
noticed issued by the Agency. EPA
intends the future rulemaking processes
for these sectors to be the venue through
which the public can engage with EPA
on issues related to those sectors. In this
proposed rule for hardrock mining, EPA
is not seeking, nor will it respond to,
comments on issues relating only to
sectors outside of hardrock mining,
including its determinations on whether
to proceed with the rulemakings for
those other sectors.
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E. Market Capacity Study

In accordance with an instruction
regarding the CERCLA § 108(b)
proposed rule in the Conference
Committee Report for the Consolidated
Appropriations Act (2016), EPA
conducted a study of the market
capacity regarding the necessary
instruments (surety bonds, letters of
credit, insurance and trusts) for meeting
any new CERCLA § 108(b) financial
responsibility requirements and post the
study on the Agency’s website ninety
days prior to this proposed rulemaking.
The Agency also provided an
explanation of how the CERCLA
§ 108(b) rule will avoid requiring
financial responsibility obligations that
are duplicative of those already required
by other Federal agencies as of the time
it was released to the public. EPA also
included the Market Capacity Study in
the docket for this proposal.

The Market Capacity Study assessed
the likely availability of financial
responsibility instruments and the
capacity of third-party markets to
underwrite financial responsibility
requirements for responsible parties
subject to CERCLA § 108(b). The study
relies on a substantial amount of
quantitative and qualitative data in the
public domain from readily referenced
industry sources, as well as information
gained in meetings held during 2015
and 2016 with instrument providers
regarding factors that may affect
instrument availability.

The Agency’s evaluation further
focuses on characterizing that portion of
the commercial insurance and surety
markets that specifically underwrite
environmental liability coverage as a
way to gauge future capacity. The
results of the research suggest that
sufficient capacity likely will be
available to cover the financial
responsibility obligations called for
under CERCLA § 108(b), but caution
that this capacity will be highly
dependent upon the overall amount of
financial responsibility that the market
will need to accommodate. Overall
capacity may also be influenced by: (1)
The diversity of instruments allowed,
(2) whether the rule allows insurance
and surety markets to form risk
retention groups (RRGs), and (3)
whether the proposed rule permits the
use of a financial test. All such features,
if included in the rule, could help to
relieve pressure on third-party surety
markets and ensure greater market
capacity.

In consideration of these market
issues, the rule as currently proposed
includes a number of specific features to
help ensure that the capacity of the

market for financial responsibility
instruments will be sufficient to meet
demand subsequent to promulgation.
First, preliminary results from draft
regulatory impact analyses reveal
estimates of total demand for
instruments to be below that of the
Agency'’s estimate of overall capacity.
The proposal also offers further
flexibility by permitting owners and
operators to use a variety of alternative
instruments to meet the requirements of
the rule. Further, RRGs are not
prohibited under the proposed
provision for insurance, and the Agency
is taking comment on their potential
permissibility for the final rule. Lastly,
as discussed in detail in VI.C.9 of this
preamble, EPA has co-proposed options
regarding the availability of a financial
test and corporate guarantee
mechanism. Under Option 1 (EPA’s
preferred option), use of a financial test
and corporate guarantee would not be
allowed. However, under Option 2, use
of a financial test and corporate
guarantee would be allowed, thus those
instruments would be available as well
if Option 2 were to be adopted in the
final rule.

Given the number of unknown
factors, the ultimate availability of
CERCLA §108(b) financial
responsibility instruments cannot be
predicted with certainty until the final
rule has been promulgated. At that time,
the available instruments will be
determined, and the market will have an
opportunity to respond.

F. Approach to Developing This
Proposed Rule

This is the first EPA proposed rule
under the authority of CERCLA § 108(b).
As aresult, this proposed rule would
establish a financial responsibility
program under CERCLA § 108(b), in
addition to imposing requirements
specific to the hardrock mining
industry. EPA anticipates that core
financial responsibility program
requirements established under this
proposal, such as procedures for
establishing financial responsibility,
public involvement, recordkeeping and
reporting, establishing and maintaining
instruments, and the wording of some of
the instruments would apply to
hardrock mining facilities subject to this
rule and to classes of facilities subject to
further rules promulgated under
CERCLA §108(b) authority. EPA
therefore solicits comments on these
provisions from all interested parties,
including representatives of industries
other than the hardrock mining
industry.

Other requirements of this proposed
rule would likely apply only to the

hardrock mining facilities for which
they were designed. For example, the
financial responsibility formula
proposed in this rule was designed for
use by hardrock mining facilities. A
method for determining financial
responsibility amounts would be
identified for future industry sectors in
future proposed rulemakings. EPA
intends that the provisions of this rule
be severable. In the event that any
individual provision or part of this rule
is invalidated, EPA intends that this
would not render the entire rule invalid,
and that any individual provisions that
can continue to operate will be left in
place.

Development of these regulations has
proven to be a complex and unique task
for EPA, and the Agency has explored
a number of options for key components
of the proposed rule. Thus, while the
Agency is proposing an approach for
implementing CERCLA § 108(b), the
Agency also has attempted to present a
broad range of options and is seeking
comment on a variety of issues
throughout the preamble. Because this
proposed rule represents the initial
steps in development of a CERCLA
§ 108(b) program, EPA is particularly
interested in receiving information from
a broad range of parties with suggestions
for improving EPA’s proposed new
CERCLA §108(b) program.

IV. Major Issues in the Development of
the Proposed Rule

This proposed rule is the first to be
issued by EPA under the authority of
CERCLA §108(b).42 In developing this
proposal, EPA has given significant
consideration to a number of issues. In
this preamble section, EPA discusses
those issues and its proposed
approaches to them. EPA expended
considerable effort over several years
before deciding how to structure this
proposal, and the various options
included throughout reflect varying
ways that EPA is considering
reconciling the policy purposes of the
CERCLA §108(b) rule in light of the
information before the Agency and the
general statutory direction. EPA
explains these considerations in the
more detailed discussions of the various
provisions in later sections of this
preamble. In general, however, this
proposed rule would establish
requirements for financial responsibility
applicable to certain facilities within the
hardrock mining industry. Owners and
operators of facilities subject to this rule
would be required to demonstrate
financial responsibility to cover costs

42 Regulations were promulgated by the Coast
Guard under § 108(a) (insert cite).
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associated with liabilities identified in
CERCLA § 107, that is, for response
costs, health assessment costs, and
natural resource damage costs.

A. Relationship to Existing Superfund
Processes

The proposed rule would not
establish any regime regulating the
conduct of hardrock mining and mineral
processing activities. Instead, EPA
intends for CERCLA § 108(b)
requirements to apply alongside other
programs that directly regulate the
operation of hardrock mines. Nor does
the proposed rule modify the existing
Superfund enforcement authorities,
including those to gather information,
identify responsible parties, effect
cleanup (especially through EPA’s
enforcement first policy), assess
penalties, or provide for citizen suits.
Instead, the proposal is designed to
complement and support those existing
processes. The impact of this proposal
on existing processes would be to
increase the likelihood that parties have
funds to conduct cleanup; increase the
likelihood of successful recovery of
costs under CERCLA, including claims
brought under CERCLA §§ 107 or 113(f)
from the parties providing the financial
responsibility instruments, increase the
likelihood that funds will be available
for owners and operators to settle their
Superfund liabilities with the Federal
Government, and provide an instrument
that may be used by an owner or
operator, to assure work required under
a CERCLA § 106 unilateral
administrative order by EPA and other
Federal agencies.

Set within the context of CERCLA’s
response program, CERCLA § 108(b)
establishes a broad authority for EPA to
promulgate requirements that classes of
facilities establish and maintain
evidence of financial responsibility
consistent with the risk associated with
various hazardous substance
management activities. CERCLA as a
whole is generally designed to ensure
that, ultimately, risks to human health
and the environment are addressed by
those responsible for contamination in
the first instance (commonly called the
“polluter pays” principle). The CERCLA
§ 108(b) requirements can complement
this goal in two particular ways. First,
the rules should help assure that
businesses make financial arrangements
to address risks from the hazardous
substances at their sites in the event that
a CERCLA cleanup ultimately becomes
necessary. The rules can thus promote
the polluter pays principle underlying
the CERCLA scheme. Second, CERCLA
§108(b) rules should serve to create
effective incentives for regulated entities

to manage the hazardous substances
present at their facilities more carefully
and thereby minimize the threats of
future releases. These sorts of measures
directly promote protection of human
health and the environment by
preventing the environmental harm
caused by releases, and by creating a
culture of responsible behavior among
the regulated community that will
minimize the need for future Superfund
actions.

B. Liabilities Covered

CERCLA §108(b) does not provide
specific direction on the types of
liabilities that the regulations for
facilities are to cover. Paragraph (a)(1) of
§ 108 requires evidence of financial
responsibility for vessels explicitly “to
cover the liability prescribed under
paragraph (1) of section 107(a).” By
contrast, CERCLA § 108(b)(1) provides
only that classes of facilities establish
and maintain evidence of financial
responsibility “consistent with the
degree and duration of risk” associated
with various aspects of hazardous
substance management. Thus CERCLA
§108(b) does not include the same
direct cross-reference to the categories
of liabilities under CERCLA § 107 that it
does for vessels. Therefore, in
developing this proposal EPA
considered whether it was appropriate
to require evidence of financial
responsibility for all types of CERCLA
liabilities, only a subset of those
liabilities (for example, only for
potential response costs), or even extend
the instruments beyond the categories
included in CERCLA § 107 (for example,
for personal injury costs). EPA is today
proposing to make the instruments
available for all types of CERCLA
liabilities enumerated in CERCLA §107.
EPA believes that this approach furthers
both policy objectives described earlier,
by helping to ensure adequate funding
for all types of potential CERCLA
liabilities at regulated facilities, and by
encouraging owners and operators to
take into account the full breadth of
potential CERCLA liability when
structuring their operations, thereby
minimizing those risks in the first
instance. Thus, the instruments
provided under this proposed rule
would be available to pay costs incurred
by a government or private party for
response costs, natural resource damage
costs, and health assessment costs.43

Finally, EPA has not identified a basis
for it to exclude any of these particular
types of costs based upon the data EPA
has gathered in preparing this proposal.
All three types of CERCLA § 107 costs

43 See 42 U.S.C. 9607(a)(4)(A)-(D).

have been incurred by hardrock mining
facilities as EPA has documented
elsewhere in this preamble. (see Section
VLF.3.).

C. Universe Covered

Under this proposal, requirements
would apply to owners and operators of
mining facilities that fall within the
classes described in the 2009 Priority
Notice except for three classes that EPA
has identified as presenting a lower
level of risk of injury—mines
conducting only placer mining
activities, mines conducting only
exploration activities, and mines with
less than five disturbed acres that are
not located within one mile of another
area of mine disturbance that occurred
in the prior ten year period. In addition,
requirements under this proposal would
apply to owners or operators of mineral
processing facilities identified in the
2009 Priority Notice with less than five
disturbed acres of waste pile and surface
impoundment. Other mineral
processing facilities identified in the
2009 Priority Notice would not be
subject to the proposed rule. Further,
the proposed rule would apply only to
facilities that are authorized to operate,
or should be authorized to operate, on
the effective date of the rule. The
applicability of this rule is described
further in section VI.A.1. of this
preamble.

D. Notification Requirement

The proposal would require owners
and operators subject to the rule to
notify EPA that they are subject to the
rule and intend to comply, and to
provide basic facility information,
within thirty days of the effective date
of the final rule. Those owners and
operators would then be required to
identify a CERCLA § 108(b) financial
responsibility amount for their facility,
and to submit evidence of financial
responsibility to EPA.

E. Determining the Financial
Responsibility Amount for Hardrock
Mining Facilities

The rule proposes a hardrock mining
financial responsibility formula for
determining a financial responsibility
amount for response costs, health
assessment costs, and natural resource
damages. The formula, and EPA’s
approach and methodology for
developing the formula, are described in
detail in section VI.D.4. of this
preamble. In summary, the proposed
formula is designed to reflect the
relative risk to human health and the
environment, of facility practices for
managing hazardous substances,
including reductions in risk that may
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result from compliance with other
regulatory requirements or other facility
practices. The formula assigns values for
a facility based on facility and unit
characteristics (e.g., open pits, waste
rock, tailings, heap leach, process
ponds, water management, and
operations, maintenance, and
monitoring). These values correspond to
calculated cost levels, and the formula
then aggregates these cost levels to
establish the facility-wide financial
responsibility amount. The formula is
not intended to establish any CERCLA
liability or define a particular remedy
for a unit or facility. Rather, the purpose
of the formula is simply to establish an
amount of financial responsibility that
reflects the costs that might be expected
to result, if a Superfund action should
ultimately be required at the site, based
on the information EPA has compiled
on a national basis in the record for this
proposal. Any remedy decisions will
continue to be developed on a site-
specific basis through standard CERCLA
processes, including the processes in
the NCP. Because the CERCLA §108(b)
cost estimate is necessarily developed in
the absence of any site-specific remedy
selection, EPA cannot ensure that the
particular costs the formula assigns for
a particular feature will necessarily
ultimately be identical to the actual
costs for cleaning up that site feature.
Therefore, although the formula
employs an aggregation of individual
costs to obtain an overall amount for the
facility, the individual cost components
are not themselves intended to represent
any sub-limits within the actual
financial responsibility instrument. In
other words, the total amount of funds
would be available for any future
Superfund action anywhere across the
facility, and would not be tied to
particular site features. Moreover, to
impose sub-limits based on the
particular values for the formula
subcomponents has the potential to
result in partial over- and under-funding
of unit- and site-specific remedies in the
future, once a CERCLA remedy is
defined and claims are made against the
instrument. In addition, making those
claims would potentially require
protracted negotiations over which
response costs are ultimately payable
from the instrument. Such a situation
would hinder, instead of support,
CERCLA cleanups.

Once the amount is ascertained
through the formula, owners and
operators would then be required to
obtain an acceptable financial
responsibility instrument for that
amount, submit evidence of the
instrument to the Agency, and make

information about the instrument
available to the public. EPA is not
proposing to require a preliminary
review and approval of the application
of the formula to the facility’s features,
nor prior review and approval of the
financial responsibility instrument,
prior to it becoming effective. The
Agency may choose to review and verify
the adequacy of a financial
responsibility amount, or the terms of
the instrument provided to EPA under
CERCLA §108(b), at a facility at any
time. If EPA determines the financial
responsibility amount submitted by the
owner or operator to be inadequate, EPA
may choose to initiate enforcement
proceedings.

The Agency considered an alternative
approach to establishing a CERCLA
§108(b) cost estimate that more closely
resembles more traditional financial
responsibility programs developed to
complement a permit-based regulatory
program. Financial responsibility
requirements under many other
programs 44 are typically components of
an overarching regulatory program, such
as a permit program, and are designed
to assure compliance with the
requirements of that program. CERCLA
§ 108(b) requirements in contrast, are
freestanding in that they are not directly
associated with regulatory program
requirements with which an owner and
operator must comply, or with a remedy
that has been selected that an owner and
operator must implement. Under the
“closure plan” alternative EPA
considered, the Agency would first
identify a set of technical engineering
requirements for a facility subject to
CERCLA §108(b) requirements that
could be consolidated into a complete
facility closure, and in turn could be
used as the basis for calculating an
amount that ultimately would need to
be assured for under CERCLA § 108(b).
In effect, the “closure plan” would have
had to include the engineering controls
necessary to compete a CERCLA-style
clean up at a facility where the owner
or operator had walked away and failed
to complete reclamation and closure
activities. The plan itself would not be
intended to be enforceable, but would
only have served as a method to
calculate the amount of financial
responsibility that would be required
under CERCLA § 108(b), using site-
specific information. Based on the
closure plan, EPA would then have
calculated the amount of financial
responsibility necessary under CERCLA
§108(b), after taking into account other

44 See summaries of state financial responsibility
programs in the docket for this rulemaking (EPA-
HQ-SFUND-2015-0781).

Federal and/or state engineering
controls and associated financial
responsibility requirements. This could
integrate CERCLA § 108(b) requirements
into the existing Federal and state
financial responsibility requirements
applicable at hardrock mining facilities,
and allow for more consistency among
financial responsibility requirements
nationally, as the CERCLA § 108(b)
amount would in concept, fill in any
gaps EPA identified under other
programs.

However, EPA soon recognized that
there may be problems adopting such an
approach. First, selection of a particular
response under CERCLA is determined
in accordance with the NCP, but after a
release or threatened release is
identified, and on a case-by-case basis.
By contrast, a permit program has the
advantage of identifying the appropriate
engineering controls for closure before
they become necessary, through the
permit process. EPA was unable to
identify a basis to specify a site-specific
set of engineering controls for a site-
specific cost estimate, without going
through a process similar to applying
the NCP at each facility. Such an
approach would present a significant
regulatory burden on the Agency. First,
it would necessitate a case-by-case
evaluation of each facility to determine
the appropriate engineering controls
that CERCLA might require, and then
the Agency would need to compare that
set of controls to any applicable
regulatory requirements, such as state or
Federal reclamation requirements.
Second, it would be difficult for EPA to
create a CERCLA § 108(b) financial
responsibility instrument that would be
written to cover only the particular
“gaps” the Agency sought to cover for
each engineering requirement at a
facility without having the instrument
overlap with other requirements given
that some closure programs conduct
activities that reduce CERCLA risks.
This would present problems those
presented by sub-limits on instruments
(discussed earlier). EPA has other
important concerns with such an
approach aside from these
implementation concerns. EPA has
policy concerns about overseeing other
Federal and state programs’ financial
responsibility requirements for
adequacy, given other authorities’
expertise with mining regulation. Based
on these considerations, EPA is
proposing the formula approach in this
rule. EPA solicits comment on the
proposed approach.

It should be noted that, as mentioned
in section IIL.F. of this preamble, the
financial responsibility formula
developed for this proposed rule is
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specific to the hardrock mining
industry, and is not designed for use in
future rulemakings under CERCLA

§ 108(b). In future rulemakings under
CERCLA §108(b), EPA will evaluate
how to determine financial
responsibility amounts for each
particular rule, and will propose an
appropriate methodology.

F. Available Instruments

The proposed rule considers the use
of all financial responsibility
instruments identified in CERCLA
§108(b)(2) of the statute, that is,
insurance, guarantee, surety bond, letter
of credit, or qualification as a self-
insurer. The proposal includes a trust
fund as an available form of qualifying
as a self-insurer. The proposed rule
would allow owners and operators to
demonstrate the financial responsibility
amount required at a facility using one
or a combination of these instruments.
In addition, the proposed rule would
allow the owner or operator to
demonstrate financial responsibility for
multiple facilities using a single
instrument.

The Agency is proposing two
approaches for qualifying as a self-
insurer through a financial test
instrument for self-insurance. Under
Option 1, EPA would not include a
financial test as a form of self-insurance.
EPA prefers this option because it
believes the weight of the evidence
supports more secure forms of financial
responsibility. With respect to Option 2,
EPA would include a stringent credit
rating-based financial test to cover all or
partial costs of a facility’s obligations,
depending on the owner or operator’s
credit rating. Under Option 2, the owner
or operator could use the financial test
itself, or the test may be used by a
corporate parent, a firm owned by the
same parent corporation as the owner or
operator, or a firm with a substantial
business relationship with the owner or
operator, to demonstrate financial
responsibility for the owner or operator
through a corporate guarantee. The
proposed approaches are discussed in
section VI.C.4. of this preamble.

The proposed rule includes wording
for the financial responsibility
instruments. The instruments would be
required to conform to this wording.
This simplifies administration of the
rule. The proposed financial
responsibility instruments are designed
to pay costs under CERCLA for which
the owner or operator is responsible at
the facility. Depending on the
requirements of the instrument
provider, both the owner and operator
may or may not be named on the
financial responsibility instrument, but

all instruments must be available to pay
for costs of either party.

The financial responsibility
instruments proposed are designed to
pay for CERCLA response costs, health
assessment costs, and natural resource
damages under three scenarios in
addition to, and independent of, the
direct action scenario provided in
CERCLA §108(c). First, the instruments
are designed to pay the party obtaining
the judgment after a court finding of
CERCLA liability against any owner or
operator covered by the instrument. In
this case, the instrument would pay any
party obtaining a judgment.

Second, the instruments are designed
to pay upon settlement of CERCLA
liability with the United States, into an
account designated under the
settlement. This could include a
CERCLA special account under CERCLA
§ 122, in which those funds can be used
for carrying out the settlement at the
site, or into the Superfund. In situations
where a facility is in bankruptcy or
jurisdiction over the owner or operator
is not available and a direct action is
brought against the instrument provider
under CERCLA § 108(c), the instrument
would be available to pay in settlement
of the owner or operator’s CERCLA
liabilities upon settlement with the
instrument provider, standing in the
shoes of the owner or operator.

Finally, the instruments are designed
to pay in certain limited administrative
order situations under CERCLA § 106;
that is, where the financial
responsibility instrument is named in
an administrative order and a trust fund
is established pursuant to the order, the
funds would be available to be paid into
that trust fund if performance at the
facility as required by the order had not
occurred.

V. Relationship of CERCLA § 108(b) to
Other Federal Laws, and to State and
Tribal Laws

In considering options for this
proposed rule, EPA examined how
CERCLA § 108(b) may relate to other
financial responsibility authorities
currently implemented by EPA and
from closure and reclamation programs
implemented by other Federal agencies
and by states and tribes. EPA has
concluded that CERCLA §108(b)
requirements apply in addition to
requirements under other Federal law.
EPA also believes that preemption of
state reclamation bonding programs is
not intended by CERCLA, nor necessary
or appropriate. Thus, EPA expects
CERCLA § 108(b) to effectively
complement, not duplicate or disrupt,
those programs.

CERCLA §108(b) Applies To Address
CERCLA Liabilities at Facilities in
Addition to Other Federal Financial
Responsibility Requirements

CERCLA authorizes EPA to issue
financial assurance requirements to
cover CERCLA liabilities, whether or
not a facility is subject to financial
responsibility requirements under
another Federal law. Thus, CERCLA
§ 108(b) requirements apply even where
a hardrock mine or mineral processor
may be subject to, for example, Federal
reclamation bonding requirements. This
interpretation gives full effect to
CERCLA §108(b) and carries out its
purpose in ensuring that facilities that
manage CERCLA hazardous substances
make arrangements to cover any
CERCLA liabilities that may arise.

This approach is fully consistent with
the plain language of the statute.
CERCLA §108(b)(1) addresses other
Federal law only in a very limited way.
It states that the requirements under that
section are to be “for facilities in
addition to those under [RCRA] Subtitle
C. . . and other federal law.” The
section does not further elaborate on
what “in addition to” means. EPA reads
this provision in a most straightforward
way: Requirements in this proposed rule
are quite literally “in addition to”
whatever financial responsibility
requirements may be imposed under
other Federal laws for other purposes.
EPA does not, for instance, see this
reference to other Federal law as any
limitation on the applicability of the
section. Indeed, the phrase “in addition
to” is inconsistent with the notion that
other Federal law is to be a limitation
on the scope of CERCLA § 108(b)’s
applicability. By contrast, when
Congress intended to insert limitations
based on other Federal law into
CERCLA, it clearly stated them as such.
See, e.g., CERCLA §101(22)(C)
(definition of release “‘excludes . . . (C)
release of source, byproduct, or special
nuclear material from a nuclear
incident, as those terms are defined in
the Atomic Energy Act of 1954, if such
release is subject to requirements with
respect to financial protection
established by the Nuclear Regulatory
Commission under § 170 of such Act.

. .); 101(39) (“The term ‘brownfield
site’ does not include” facilities to
which permits have been issued under
RCRA, the Clean Water Act, the Toxic
Substances Control Act, or the Safe
Drinking Water Act; or facilities subject
to RCRA corrective action, RCRA
closure, or TSCA clean up obligations).
Nor would reading this reference as a
limitation on the scope of CERCLA
§ 108(b) make much practical sense, as
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the need for a CERCLA response may
arise regardless of whether another
Federal law already applies.

EPA’s intent in this proposal,
consistent with its interpretation
described earlier, is to apply CERCLA
§ 108(b) to address potential CERCLA
risks at a facility, even when that facility
is subject to regulation and/or financial
responsibility requirements under other
Federal law, such as mine reclamation
bonding requirements required by
Bureau of Land Management (BLM) or
the U.S. Forest Service (USFS). As
explained elsewhere, these proposed
regulations are not designed to ensure
compliance with technical engineering
requirements imposed through a permit,
or to ensure proper closure or
reclamation of an operating mine.
Instead, EPA has structured these rules
to address the CERCLA liabilities at a
regulated facility, and to create
incentive for practices that will prevent
the need for future CERCLA responses.

Provision of a Financial Responsibility
Instrument Under CERCLA § 108(b)
Does Not Preempt State Mine Bonding
Regulations Under CERCLA § 114(d)

EPA has also considered, in
developing the proposed CERCLA
§ 108(b) regulations for hardrock mining
classes, what effect, if any, compliance
with the Federal requirements would
have under CERCLA § 114(d), an
express preemption provision relating to
specific state financial responsibility
requirements. Many states have mine
financial responsibility requirements.
EPA compiled summaries of all 50
states’ mine bonding requirements to get
a general understanding of the types of
requirements applicable under other
programs. These summaries are also
available in the docket. EPA’s general
understanding of state mining programs
indicates that those programs vary, and
that states use mine permitting
authorities to enforce compliance with
state mining regulations. Some states
may address different risks, or address
risks in a different manner from those
for which EPA’s proposed Financial
Responsibility Formula is designed to
account. In developing the proposed
rule, the Agency sought the input of
several states with significant mining
regulatory programs on the state
preemption question. EPA received
responses from Alaska, Arizona,
Colorado, and New Mexico. The
comment letters also are included in the
docket for this proposal.

EPA does not intend its CERCLA
§ 108(b) regulations to result in
widespread displacement of those
programs, nor does EPA believe that

such preemption is intended by
CERCLA, necessary, or appropriate.
EPA does not believe that CERCLA
§ 114(d) #° gives a broad preemptive
effect to EPA’s CERCLA §108(b)
financial responsibility regulations, over
state reclamation bonding requirements
generally.46 This follows from
consideration of the structure and
language of the statute and case law.
First, both CERCLA §§108(b) and 114
are expressly focused on hazardous
substances, the risks they present, and
financial responsibility associated with
liability stemming from their release or
threatened release. Consistent with this,
as described in section V.B. of this
preamble, EPA has interpreted the scope
of CERCLA § 108(b)’s mandate for
evidence of financial responsibility to
reflect the types of costs for which
parties may be liable under CERCLA
§ 107 that result from releases or
threatened releases of hazardous
substances. As the state commenters
have made clear, many state reclamation
bonding regimes are not similarly
limited to CERCLA hazardous
substances or their release. For example,
the New Mexico Environment
Department stated that reclamation
under the state Mining Act is a goal in
itself, which may or may not be
connected with the release of hazardous
substances in a particular instance.
Second, CERCLA § 114 taken as a
whole makes clear that states are not
prohibited from requiring reclamation
bonding. The section begins with a
general disclaimer of preemptive effect
in paragraph (a), specifically directing
that “nothing in this chapter” “be
construed or interpreted as preempting
any State from imposing any additional

45 CERCLA § 114 states, in relevant part:

(a) Nothing in this chapter shall be construed or
interpreted as preempting any State from imposing
any additional liability or requirements with
respect to the release of hazardous substances
within such State.

(d) Except as provided in this subchapter, no
owner or operator of a . . . facility who establishes
and maintains evidence of financial responsibility
in accordance with this subchapter shall be
required under any State or local law, rule, or
regulation to establish or maintain any other
evidence of financial responsibility in connection
with liability for the release of a hazardous
substance from such . . . facility. Evidence of
compliance with the financial responsibility
requirements of this subchapter shall be accepted
by a State in lieu of any other requirement of
financial responsibility imposed by such State in
connection with liability for the release of a
hazardous substance from such . . . facility.

46 By this discussion, EPA is providing its general
views on the preemption issue for transparency and
to obtain public comment. It is the courts that
would make any final determinations about the
preemptive effect of CERCLA 108(b) regulations at
any particular facility. These determinations would
necessarily be based on case-by-case evaluations.

liability or requirements with respect to
the release of hazardous substances
within such State.” This reflects
Congressional intent that preemption of
state law requirements should be
minimized. Moreover, CERCLA

§ 114(d)’s preemptive effect is
qualified—*‘except as provided in this
subchapter”’—a reference that logically
encompasses the limitations on
preemption outlined in paragraph (a).
Taken together, these references quite
naturally preserve state mine bonding
requirements as “‘additional
requirements” to the extent that they
may also address the release of
hazardous substances.

Third, many state requirements serve
significantly different purposes from
any final CERCLA § 108(b) regulations,
and for this reason alone those state
requirements should not be considered
to be “in connection with liability for
the release of hazardous substances”
within the meaning of CERCLA § 114(d).
As discussed, the CERCLA § 108(b)
regulations being proposed today are
intended to address facilities’ potential
for releases or threatened releases that
result in CERCLA liability. By contrast,
many mine bonding programs are
designed to ensure that a facility can
comply with otherwise-applicable
regulatory requirements, that may or
may not be connected with (or may be
only partially connected with)
hazardous substance releases or
threatened releases. See ALASKA
STATUTE §27.19.040(a), Reclamation
Financial Assurance (requiring financial
responsibility to ensure performance of
areclamation plan); ARIZ. REV. STAT.
§27-971(B)(11), Submission and
contents of reclamation plan (financial
responsibility is required to ensure
completion of all activities in the
approved reclamation plan for mining
units); CAL. PUB. RES. CODE
§2773.1(a), Reclamation of Mined
Lands and the Conduct of Surface
Mining Operations (financial
responsibility is required to ensure the
completion of the lead agency-approved
reclamation plan); 2 COLO CODE REGS.
§407-1R. 4.2.1(1), Adequacy of
Financial Warranties (For mining
operations, financial responsibility is
required to ensure the fulfillment of the
requirements of the reclamation plan
that is attached to the reclamation
permit application); FLA. ADMIN.
CODE ANN. r. 62C-16.0075(5)(f),
Financial Responsibility (required to
demonstrate financial responsibility in
order to cover reclamation through the
initial revegetation of the reclaimed
area); IDAHO ADMIN. CODE
1.20.03.02.070(01), Reclamation Plan
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Approval Required and IDAHO ADMIN.
CODE r.20.03.02.071(01), Permanent
Closure Plan Approval Required
(Financial responsibility is required to
ensure that all reclamation activities
included in an approved reclamation
plan and that all closure activities in an
approved permanent closure plan are
completed for surface mining operations
and cyanidation facilities, respectively);
MINN. R. 6130.6000 Subp. 1-Subp. 2,
Performance Bonds (Financial
responsibility also may be required to
cover the estimated cost of
“satisfactorily accomplishing
reclamation of all lands disturbed and
unreclaimed up to the date of annual
[financial responsibility] review.”);
NEV. ADMIN. CODE ch. 519A.350(1),
General requirements (Financial
responsibility is required to ensure that
reclamation activities in the approved
reclamation plan will be completed);
N.M. STAT § 69-36—11, Existing mining
operations; closeout plan required
(Financial responsibility under NMMA
is required to assure reclamation or
“closeout.”); UT CODE ANN. 40-8—
4(13)(a), Definitions (Financial
responsibility is required to assure
reclamation of affected lands); WASH.
REV. CODE § 78.44.087(1)(a),
Performance security required
(Financial responsibility is required for
reclamation of affected surface mining
lands).

Fourth, it makes sound policy sense
for CERCLA §114(d) to be read to allow
these programs to apply in tandem. EPA
cannot write its national CERCLA
§ 108(b) requirements to simultaneously
correspond to 50 different states’
reclamation requirements. These
requirements can vary substantially, and
particular requirements may have only
a limited relationship to liability for the
release of hazardous substances.4”

VI. Section-by-Section Analysis

A. Subpart A—General Facility
Requirements

1. Purpose and Scope (§ 320.1) and
Applicability (§ 320.2)

This proposed rule would establish
financial responsibility requirements
under CERCLA applicable to current
owners and operators of hardrock
mining facilities that are authorized to

47EPA also notes that concerns about duplication
are separately addressed in CERCLA’s prohibition
on double recovery in CERCLA § 114(b). That
section allows for harmonizing recoveries where
claims could also be brought under other state
causes of action. This helps provide assurance, for
example, that reclamation requirements that may
otherwise be similar to CERCLA response actions
and compensable through a CERCLA 108(b)
financial responsibility instrument would not be
unfairly paid twice.

operate or should be authorized to
operate, that is, owners and operators
that are required to obtain authorization
to operate and have done so, as well as
those who are required to obtain
authorization to operate and have failed
to do so. The proposed rule would not
apply to owners or operators of past
hardrock mining facilities, such as
abandoned mines, nor would it apply to
former owners or operators of mines
that are covered by the rule. The
financial responsibility requirements for
those current owners or operators would
extend to all potential CERCLA
liabilities at the facility, based on
current conditions at the site. This
approach balances the dual goals of
providing funds to address CERCLA
liabilities at their sites, and of creating
incentives for sound practices that will
minimize the likelihood of a need for a
future CERCLA response.

In developing this proposed rule, EPA
considered whether to propose
conditions applicable to all owners and
operators, past and present, of facilities
covered by the rule, or whether to limit
the rule to current owners and
operators. EPA also considered whether
CERCLA § 108(b) requirements could be
applied to abandoned facilities.
Although CERCLA § 108(b) could
potentially be interpreted to cover such
owners, operators and facilities, EPA is
proposing requirements applicable only
to current owners and operators of
currently authorized to operate facilities
for a number of reasons.

The plain language of CERCLA
§108(b) is ambiguous on the owners,
operators and facilities to which it is
intended to apply. The section uses the
terms “owner” and “operator” and
“facility” repeatedly, but says nothing
about whether these terms could
include past owners and operators, or
owners or operators of former facilities.

Looking at the statute more broadly,
however, indicates that it is appropriate
to adopt a narrower interpretation than
the bare terms in CERCLA § 108(b)
would suggest. First, reading CERCLA
§108(b) as applying to current owners
and operators of currently-active or
—idled facilities comports with CERCLA
§ 108 when read as a whole. CERCLA
§ 108 requires evidence of financial
responsibility for three different types of
facilities: vessels under CERCLA
§108(a), motor carriers under CERCLA
§108(b)(5), and other facilities under
CERCLA §108(b). The provisions
applicable to vessels and motor carriers
logically apply to current owners and
operators of existing vessels and motor
carriers. For example, CERCLA § 108(a)
refers, as does CERCLA § 108(b), to
“owners” and “operators” of “‘vessels”

without qualification. However,
logically only current owners and
operators of existing vessels are able to
“use[] any port or place within the
United States” as required by CERCLA
§108(a), and only those entities and
vessels would be subject to the remedies
available to the Secretaries of the
Treasury and Transportation in CERCLA
§§108(a)(2) and (3). Indeed, the U.S.
Coast Guard’s CERCLA §108(a)
regulations apply only to current
owners and operators of vessels used or
capable of being used as a means of
transportation on the water. See 33 CFR
§§138.12 and 138.20. DOT’s motor
carrier financial responsibility
requirements also only apply
prospectively.

Current owners and operators are the
primary actors at facilities and as such
would be able to evaluate the
applicability of the rules and apply the
formula to the features present. EPA
anticipates that requiring entities that
may no longer have the legal rights to
access a facility to evaluate it for
purposes of determining whether they
are subject to the rule and if so, the
appropriate amount of financial
responsibility, would be difficult in
many cases. Thus EPA intends for this
proposal to be focused upon an easily-
identified, particular subset of parties
that has control over and are thus in the
best position to control and address
hazardous substance management
activities. Such incentives would not
exist in the case of owners and operators
that no longer have activities at the site.
Nor does EPA expect that applying the
rules to such former owners would
further a primary goal of financial
responsibility, that is, to develop
incentives for good practices.

Similar reasoning leads EPA to
propose applying the CERCLA § 108(b)
requirements only to currently-active or
currently-idled facilities. These facilities
are readily identifiable and because they
are ongoing concerns, are more likely to
be able to obtain the kind of financial
responsibility necessary under the
regulation, and to further the dual goals
of CERCLA § 108(b) regulations. By
contrast, EPA is concerned that a rule
applicable to facilities that are not
currently active or currently idled
would be very difficult to implement,
and has the potential to divert
significant resources from existing
Superfund priorities with minimal
benefit to the program. Therefore, EPA
believes that attempting to regulate and
oversee CERCLA § 108(b) requirements
for this vast universe of facilities would
impose a tremendous administrative
burden on the Superfund program, with
the likelihood of very little return. EPA
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believes that the Superfund and existing
enforcement processes are significantly
better suited for use at sites that are not
currently active or currently idled to
effect cleanup directly. Thus, EPA
expects that the approach in this
proposed rule would maximize the
effectiveness of CERCLA §108(b)
requirements.

EPA has sought to complement
CERCLA'’s liability provisions by
requiring owners and operators subject
to the rule, to provide assurance against
all potential risks associated with
hazardous substance management at
their facility. In this way EPA’s
proposed approach thus also is intended
to support CERCLA’s broad remedial
purposes, while accounting for the
differences between CERCLA § 108(b)’s
regulatory program and CERCLA’s
liability and enforcement provisions.

As discussed in further detail in
following sections of this preamble,
requirements for financial responsibility
under CERCLA § 108(b) do not affect the
liability of any parties potentially
responsible for CERCLA costs. This
would include that of any former
owners and operators. The existing
CERCLA processes for enforcement,
contribution, cost recovery, and
assignment of liability are unaffected by
CERCLA §108(b) financial
responsibility requirements, and are
available to ensure that responsible
parties pay the costs associated with
releases or threatened releases of
hazardous substances. In fact, while not
required by the proposed rule itself,
EPA believes that requiring current
owners and operators to demonstrate
CERCLA § 108(b) financial
responsibility may have the salutatory
effect of inducing those subject to the
rule to seek out any other parties who
may be liable for contamination at their
facility in order to obtain their
assistance with cleanup. The result
could be a potential reduction in threats
to human health and the environment at
the site which could in turn result in a
reduced CERCLA § 108(b) financial
responsibility amount. Given the
practical difficulties of imposing
CERCLA § 108(b) financial
responsibility requirements upon past
owners and operators, EPA expects that
those existing processes are the
appropriate means for parties to divide
liabilities amongst themselves.

Exemption for States and the Federal
Government

The proposed rule at § 320.1(c) would
exempt states and the Federal
Government from the requirements of
part 320. This provision is modeled on
a similar, long-standing exemption in

EPA’s regulations for RCRA Subtitle C
hazardous waste treatment, storage, and
disposal facilities.48 In EPA’s view, the
Federal and state governments have
adequate resources and taxing authority
to ensure that they will be able to pay
for any CERCLA § 107 costs that may
arise at facilities where they are owners
or operators. Local governments,
however, are not exempt. As EPA
explained in 1980, local governments
can and do become insolvent, and if
small enough, may not be able to cover
their liabilities. EPA requests comment
on this exemption.

Non-Transportation-Related Facilities

E.O. 12580 delegates the
responsibility for developing regulations
under CERCLA § 108(b) for non-
transportation-related facilities to EPA.
Responsibility for developing
regulations for transportation-related
facilities is delegated to the Department
of Transportation. Thus, transportation-
related facilities at hardrock mining
sites would not be subject to
requirements under this proposed rule.
The Agency anticipates that
jurisdictional issues between EPA and
the Department of Transportation will
be worked out in implementation. EPA
solicits comment on this approach.

2. Definitions (§ 320.2)

The Agency is proposing the
following definitions for use in Part 320:

Hardrock Mining Facility means a
hardrock mine, as defined in subpart H
of part 320, and/or a mineral processor,
as defined in subpart H part 320.

Administrator means the EPA
Administrator, or designee thereof.

3. Availability of Information;
Confidential Business Information
(§320.4)

Section 2.203(b) of this chapter
provides procedures through which any
person submitting information to EPA
in accordance with this Part may assert
a claim of business confidentiality
covering part or all of that information.
Information covered by such a claim
will be disclosed by EPA only to the
extent, and by means of the procedures,
set forth in Part 2, Subpart B, of this
chapter. However, if no such claim
accompanies the information when it is
received by EPA, it may be made
available to the public without further
notice to the person submitting it.

This rule proposes an option to
require owners or operators to post on
their company website all information
submitted to EPA that is not identified

48 See 45 FR 33198-99 (May 19, 1980); 45 FR
33262 (May 19, 1980).

as confidential business information
(CBI). EPA anticipates that owners or
operators will claim some of the
information submissions required under
this rule as CBI. However, the Agency
believes that there are categories of
information required that will not be
CBI including, but not limited to,
identification of the type of financial
responsibility instrument used, the
amount of financial responsibility
required at a facility, the facility contact
information, failure of instrument
providers, an owner or operator entering
bankruptcy, claims made against the
owner or operator, or an owner or
operator’s request for release from
financial responsibility requirements.
To facilitate implementation of this
proposed rule, the Agency is
considering making Class
Determinations for certain types of CBI
information. EPA solicits comment on
the types of information that owners or
operators anticipate would be CBI, and
on the value of CBI Class
Determinations.

4. Initial Notification Requirement
(§320.5)

EPA is proposing to require owners or
operators subject to the requirements of
this rule to submit a notification form to
EPA. Owners or operators authorized to
operate on the promulgation date of this
rule would be required to submit the
initial notification form within thirty
days of the effective date of the final
rule. Owners or operators that become
authorized to operate after the effective
date of the final rule would be required
to submit the notification form and
comply with the requirements of this
proposed rule prior to beginning
operations

The notification form is specified in
proposed § 320.5. Owners or operators
would be required to provide, at a
minimum, the following information:
(1) The name, mailing address, and
location of the facility, (2) the facility’s
EPA ID number, if one has been
previously issued, (3) the name and
contact information for a contact person
for financial responsibility issues, (4)
the land type on which the facility is
located, (5) owner and operator
information, (6) and information about
the activities conducted at the facility.

Within thirty days of receiving the
notification form, EPA would issue an
EPA identification number to the
facility, if the facility has not yet
received one.

The requirement for this notification
form would serve several purposes
important to the implementation of
financial responsibility requirements
under this proposed rule. First, it would
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allow EPA to identify the universe of
facilities subject to the rule. In addition,
it would assure that all facilities subject
to the rule receive an EPA identification
number, which will allow EPA to track
financial responsibility implementation
information. Finally, it would provide
EPA information about the facility that
EPA anticipates will be important for
effective rule implementation. The
Agency solicits comment on this
proposed notification requirement, on
the proposed notification form, and on
the timeframe for notification.

5. Information Submission
Requirements (§ 320.6)

This proposed rule would require that
owners or operators of facilities subject
to the rule submit information to EPA.
The Agency believes that submission of
the information proposed in this rule
would be needed for effective
implementation of CERCLA § 108(b)
requirements. By requiring the owner or
operator to submit information about
the facility to EPA, these requirements
would better enable the Agency to
ensure full compliance with the
requirements for financial responsibility
throughout the time the facility is
subject to those requirements.

Under § 320.5, owners and operators
would be required to submit an initial
notification form. The form would
provide EPA basic information about
the facility. The form can be found in
Appendix A of Part 320. EPA solicits
comment on the information required in
the form.

Owners or operators would further be
required to submit evidence of financial
responsibility. The precise submittal
requirements for each financial
instrument are described in subpart C.
Generally, owners or operators
demonstrating financial responsibility
using a surety bond would be required
to submit the surety bond to EPA.
Owners or operators using a letter of
credit would be required to submit the
letter of credit to EPA unless it is held
by a trustee, as provided in § 320.40, in
which case they would be required to
submit a certified copy. Owners or
operators using insurance would be
required to submit the endorsement.
Owners or operators using a trust
agreement (either a stand-alone trust or
a stand-by trust established for use with
another instrument) would be required
to provide a duplicate original. If the
final rule allows for the use of a
financial test and corporate guarantee,
owners or operators using the corporate
guarantee would be required to submit
a signed corporate guarantee, as well as
a letter from the Chief Financial Officer
(CFO letter), audited financial

statements, and agreed upon procedures
report, as required in § 320.44. Finally,
owners or operators using the financial
test, if allowed in the final rule, would
be required to submit the CFO letter,
audited financial statements, and agreed
upon procedures report, as required in
§320.43. In the case of the corporate
guarantee and the financial test, the
CFO letter, auditors report, and agreed
upon procedures report would be
required to be updated annually.

This proposal also requires
information submission to assure proper
maintenance of financial responsibility.
The precise submittal requirements for
each of the following are described in
§320.65. These requirements include a
requirement to update financial
responsibility amount calculations
every three years, at a minimum, and to
notify EPA of changes in the
information on the facility’s initial
notification form, facility transfer,
claims filed against the instrument or
owner or operator, intent to close the
facility, failure of an instrument
provider, instrument provider intent to
cancel, and owner or operator
bankruptcy.

Owners or operators are also required
to submit information that may vary
according to facility class. These
requirements will be specified in the
relevant Subparts to 40 CFR part 320,
but for clarity, those submission
requirements are also incorporated into
the general information submission
requirement in proposed § 320.6. Thus,
for example, owners and operators of
hardrock mining facilities must
calculate a financial responsibility
amount for their facilities using the
formula in § 320.66, and § 320.67
requires submission of information to
support that calculation, including data
inputs to the proposed formula to
determine a financial responsibility
amount, and documentation supporting
all data inputs and assumptions. Under
proposed § 320.6, this information must
be submitted to EPA.

The Agency solicits comment on
these information submission
requirements including comments on
the need for these requirements and
suggestions for additional information
that should be required under this rule.

6. Requirement for Electronic
Submission of Information (§ 320.7)

This proposed rule includes
information submission requirements
throughout the financial responsibility
process. These information submission
requirements include: (1) Initial
notification, (2) demonstration of
financial responsibility, (3) notifications
pursuant to financial responsibility

maintenance, (4) submission of a
financial responsibility amount and
support for the amount, and (5) request
for release from financial responsibility.
The Agency is proposing to require that
the submissions under this rule be in
electronic format.

a. Benefits of Electronic Reporting

Adopting electronic information
submission across its programs will
benefit the Agency, owners and
operators, and the general public.
Electronic information submission will
save Agency resources and improve data
quality by reducing the need for manual
data entry, and will help the Agency
manage environmental programs more
efficiently and effectively. EPA also
expects electronic information
submission to promote public
participation by facilitating EPA’s
ability to make information submitted
more readily accessible to interested
parties. In this respect, electronic
reporting can work in concert with
another requirement in the proposed
rule—that owners and operators have a
publicly-accessible Web site (see
Section VI.A.8. of this preamble). In
addition, electronic information
submission will reduce the time needed
for owners and operators to submit
information by eliminating the need to
print or mail forms, eliminate mailing or
courier fees, and allow members of the
regulated community to obtain
information about the status of their
submissions without requesting such
information from EPA by phone or mail.

Use of electronic forms should also
facilitate the effective submission of
required information. Owners and
operators may benefit through
integration of data entry error
prevention and compliance assistance
into the reporting tool. Namely,
electronic systems can provide
automatic data quality checks, such as
for improperly formatted addresses,
math errors, or significant changes in
cost estimates, and flag these for
correction, if needed, before submission.
A system can also provide automated
reminders and prompts (e.g., when
annual updates are due) to owners and
operators, and pre-populate forms with
information from prior reports. EPA
does not expect that these or other tools
that could be built into such a system
would guarantee compliance or be a
substitute for an owner or operator’s
own compliance assessment, since they
cannot account for every site-specific
situation, but EPA expects that such
tools will make it easier for owners and
operators to comply with the rules. It
can also facilitate communication
between EPA, owners and operators,
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and instrument providers to
immediately address data quality issues
and to provide compliance assistance or
take other action when potential
problems are identified. Finally, the
system may also provide a way for
entities to maintain records supporting
financial responsibility compliance,
such as cost estimate documents.

This approach is also consistent with
the Agency’s 2013 E-Reporting Policy
Statement for EPA Regulations, which
reflects that, in developing new
regulations, EPA will assume that
reporting will be electronic and not
paper-based.49 As described by this
policy, e-reporting is not simply a
regulated entity e-mailing an electronic
copy of a document (e.g., a PDF file) to
the government, but a system in which
an electronic tool guides the regulated
entity through the reporting process,
often with built-in compliance
assistance and data quality checks. This
policy embraces the Digital Government
Strategy issued by the White House on
May 23, 2012,5° which calls for EPA to
continue evolving its reporting systems
to take advantage of new technology and
improve transparency for all of its
stakeholders.

Electronic reporting also is a key
component of the Next Generation
Compliance Strategy.5* EPA’s Next
Generation Compliance Strategy is an
integrated strategy to improve
regulations with new monitoring and
information technology and expanded
transparency.>2 It is designed to
motivate the regulated community to
increase compliance, inform the public
about performance, and help ensure the
public has access to information about
their communities that allows them to
more fully engage in environmental
protection efforts.

b. Financial Responsibility Portal

To realize these benefits, EPA is
considering development of a Financial
Responsibility Portal to collect
information relevant to the rule and to
serve as an electronic tool that guides
owners and operators through the
reporting and submission processes
with built-in compliance assistance and
data quality checks. EPA envisions that
this system would be a component of

49 See E-Reporting Policy Statement for EPA
Regulations (September 30, 2013), http://
www.epa.gov/sites/production/files/2016-03/
documents/epa-ereporting-policy-statement-2013-
09-30.pdf.

50 http://www.whitehouse.gov/sites/default/files/
omb/egov/digital-govemment/digital-govemment-
strategy.pdf.

51 See http://www.epa.gov/compliance/next-
generation-compliance-strategic-plan-2014-2017.

52 See http://www2.epa.gov/compliance/next-
generation-compliance.

EPA’s Central Data Exchange,?3 or an
equivalent technical architecture. If the
Financial Assurance Portal is created
using Central Data Exchange, owners
and operators will be required to
establish an account with Central Data
Exchange in order to use the system.
Any electronic reporting system will
comply with subpart D of EPA’s Cross-
Media Electronic Reporting Regulation
(CROMERR).5¢ CROMERR sets
performance-based, technology-neutral
standards for receiving electronic
reports from facilities regulated under
EPA programs to protect users and their
data.

EPA envisions that users would
access the portal through a Web form
based on Extensible Mark-up Language
(XML). EPA expects that XML schemas
and stylesheets, when combined with
XML enabled browsers, data bases, and
other applications are currently the
method of choice for conducting data
exchange using the Internet to transfer
and manipulate data.5® The Agency is
seeking comment on using an XML
format, or if another type of electronic
format, such as an Electronic Data
Interchange (EDI) would be preferable.
EPA also requests comment on the
estimated burden reduction if EPA
developed an option to submit
information electronically using a
system-to-system based approach using
Extensible Mark-up Language (XML)
through EPA’s Central Data Exchange.

Once the Financial Assurance Portal
is developed, EPA is proposing to
require that regulated facilities
electronically submit the following
categories of information through the
portal: (1) Initial notification form
required under § 320.5, (2) submission
of URL where CERCLA §108(b)
information will be available, (3)
financial responsibility formula data
(upload documentation), (4) financial
responsibility instrument evidence, (5)
notification of change in financial
responsibility amount, (6) notification of
change in instrument, (7) notification of
claim filed against the instrument or
owner or operator, (8) notification of
closure, (9) request for release from
financial responsibility; and (10) notice

53CDX is EPA’s electronic system for
environmental data exchange to the Agency. CDX
also provides the capability for submitters to access
their data through the use of Web services. CDX
enables EPA to work with stakeholders, including
governments, regulated industries, and the public,
to enable streamlined, electronic submission of data
via the Internet. For more information about CDX,
go to http://epa.gov/cdx.

54 see 40 CFR part 3.

55 EPA states a similar expectation in the Final
Rule for Hazardous Waste Manifest Revisions—
Standards and Procedures for Electronic Manifests
(79 FR 7517, Aug. 6, 2004).

of owner or operator bankruptcy. In
addition, EPA is proposing to provide
for both paper and electronic
submission of the following notices
from instrument providers: (1) Notice of
cancellation (by provider), and (2)
notice of provider incapacity. Within
these categories, EPA expects that
certain types of information will need to
be submitted using different types of
electronic means, which are discussed
in detail in later sections.

In order to gain the full benefits of
electronic reporting, obtaining as much
information as possible in an electronic
format is preferable. At the same time,
the Agency is considering whether some
of the information submission
requirements of this proposed rule may
not be appropriate for electronic
information submission. For example,
some of the information submission
requirements proposed in this rule will
result in more frequent submissions to
EPA than will others. An example of
submissions that EPA expects to occur
more frequently relate to facility
conditions—every facility will have to
notify the Agency, and the notification
form will have to be updated to reflect
changed facility conditions. On the
other hand, other requirements may be
less frequent. For example, EPA’s
analysis of instrument providers
(conducted for purposes of evaluating
provider qualifications) indicates that
failures are relatively uncommon. Thus,
it is possible that few owners or
operators will have to submit
notification of instrument provider
failure. Where infrequent submissions
are likely, EPA expects that developing
an electronic form for that submission
may not have significant benefits. In
addition, there may be specific types of
documents (e.g., cost estimate data,
certain types of financial responsibility
instruments that may require wet ink
signatures) that cannot be submitted
electronically. The Agency solicits
comment on types of information that
are inappropriate for electronic
submission, including the reason they
may not be appropriate, and the burden
to the regulated community if electronic
submission of such information were to
be required. EPA also asks for comment
on which types of information
commenters believe should be highest
priority for EPA development of
electronic submission tools.

As EPA develops its data system, it is
considering technical issues associated
with its development as described later
in this section. EPA solicits comment on
how an electronic submission system
can be constructed to appropriately
capture submission of the categories of
information that EPA proposes to


http://www.epa.gov/sites/production/files/2016-03/documents/epa-ereporting-policy-statement-2013-09-30.pdf
http://www.epa.gov/sites/production/files/2016-03/documents/epa-ereporting-policy-statement-2013-09-30.pdf
http://www.epa.gov/sites/production/files/2016-03/documents/epa-ereporting-policy-statement-2013-09-30.pdf
http://www.epa.gov/sites/production/files/2016-03/documents/epa-ereporting-policy-statement-2013-09-30.pdf
http://www.whitehouse.gov/sites/default/files/omb/egov/digital-govemment/digital-govemment-strategy.pdf
http://www.whitehouse.gov/sites/default/files/omb/egov/digital-govemment/digital-govemment-strategy.pdf
http://www.whitehouse.gov/sites/default/files/omb/egov/digital-govemment/digital-govemment-strategy.pdf
http://www.epa.gov/compliance/next-generation-compliance-strategic-plan-2014-2017
http://www.epa.gov/compliance/next-generation-compliance-strategic-plan-2014-2017
http://www2.epa.gov/compliance/next-generation-compliance
http://www2.epa.gov/compliance/next-generation-compliance
http://epa.gov/cdx
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require. Specifically, EPA requests
comment on whether specific technical
requirements are called for to support
data submission of the following
categories of information: (1) The
development of a financial
responsibility amount, (2) evidence of
financial responsibility, (3) updates to
the facility’s financial responsibility
information, (4) notice of closure of the
facility, and (5) submission of
instruments and cancellations,
including how to account for the
acceptance of originally signed financial
responsibility documents. EPA is also
seeking comment on the feasibility and
utility of developing tools within the
system that would assist users in
complying with reporting requirements,
such as the use of decision-trees to
determine if an entity is regulated,
checklists to ensure the proper form/
documents are submitted, or reminders
when reports or updated documents are
due.

c. Anticipated Format of Submissions

The electronic system envisioned by
EPA would have both mandatory and
optional data entry fields. Submissions
will not be processed until each of the
mandatory fields have data entered,
ensuring complete data entry before
final submission. Data entry fields are
expected to be a variety of drop down
lists, number fields, calendars, and open
test fields depending on the information
that is required. For example, the type
of activities occurring at the facility
could be chosen from a drop down list,
and the date of a facility’s last financial
responsibility amount calculation or
financial test submission could be
chosen from a calendar.

EPA expects these types of controls
on data input can result in reduced
errors. In turn this should provide
efficiencies by substantially decreasing
the time needed for EPA to review and
process the submissions, and the time
needed for the submitter to correct
deficiencies. As discussed earlier, EPA
is considering the ability to duplicate
previous submissions when seeking to
update or renew information. This will
simplify future submissions to only
those fields that require updates. To
address the issue of CBI (described in
§320.4) the Agency envisions
establishing a database that tags
information as public or confidential
upon receipt. This would allow the
system to then auto-populate an EPA
webpage to provide information not
identified as CBI to the public. EPA
solicits comment on this approach.

As discussed earlier, EPA would like
to make it possible for users to enter
some types of information through

electronic forms available in the Portal.
For example, EPA intends that the
following information would be entered
into the Financial Assurance Portal
using smart forms with data-entry boxes
that specify the exact information
needed: (1) Initial notification; (2)
website URL; (3) amount of financial
responsibility required; (4) amount of
financial responsibility secured; (5) type
of instrument; and, if the financial test
is used, credit rating, tangible net worth,
and assets in the United States; and (6)
instrument provider information (e.g.,
name, address, etc.).

EPA intends other submissions to be
accomplished through forms with
electronic signatures and verification:
(1) Financial responsibility instruments,
(2) certain information demonstrating
passage of the financial test, (3) notice
of a change in financial status if using
the financial test, (4) notice of
cancellation of a financial assurance
instrument, (5) notice of a claim against
the instrument, (6) notice of bankruptcy;
(7) notice of a change in instrument, (8)
notification of change in the amount of
financial responsibility required, and (9)
notice of incapacity of the instrument
provider. Where an electronic signature
is required, the proposal requires that
the signature be a legally valid and
enforceable signature under applicable
EPA and other Federal requirements
pertaining to electronic signatures.

EPA also expects that the user will
need to upload other information from
outside the system. EPA expects that
this information will need to meet
certain document requirements (e.g.,
downloadable, not encrypted, printable,
searchable, etc.). For this category of
documents, owners and operators
would be required to produce duplicate
originals of certain electronic filings
upon request by EPA. EPA expects that
the following information, if applicable,
may fall into this category: (1)
Information supporting the financial
responsibility amount determination, (2)
information to support a financial test
showing, for example financial
statements; the CFO letter; a CPA audit
of financial information; and an agreed-
upon procedures document; (3) annual
updates on trust properties and (4)
evidence of financial responsibility; and
(5) PDF copies of instruments that
cannot be submitted electronically.

The Agency solicits comment on
these expectations for information
submission format.

d. Access to the System

EPA envisions that owners or
operators will receive a password and/
or user identification number to access
the portal when they notify EPA that

they are a regulated entity. The system
will then assist owners or operators in
obtaining a unique user identification
number, similar to the electronic
interface that EPA has recently made
available for states and the regulated
community to use to electronically
submit RCRA Site Identification (Site
ID) forms, which are used by facilities
to notify regulators that they are
involved in RCRA waste activities. EPA
intends to establish an electronic
notification form for owners or
operators to comply with proposed
§320.5. EPA solicits comment on
whether instrument providers should be
given access to the Financial Assurance
Portal in order to submit notices to EPA
and to owners and operators as required
under this rule (e.g., notice of
cancellation). EPA solicits comment
from instrument providers specifically,
on whether they would use the
electronic system described to file their
notices electronically.

e. Beginning Electronic Reporting Once
Portal Developed

Because the Agency anticipates that
the Financial Assurance Portal will not
be available to receive submissions
when this rule is made final, the Agency
is proposing that owners or operators be
required to initially submit information
in paper format until the electronic
capability is available. Thus, EPA is
proposing to identify an electronic filing
compliance date in § 320.7(a). Because
that date is not currently known, EPA is
proposing to announce that date in the
Federal Registerat least sixty days in
advance. The Agency is further
proposing that after that compliance
date, owners or operators would be
required to submit information
electronically unless they apply for and
receive a waiver from electronic
reporting requirements under § 320.7(d).
This waiver provision is discussed in
more detail later in this section. The
Agency solicits comment on this
approach.

EPA is considering an alternative
approach under which electronic
reporting would be phased in over the
four-year compliance timeframe. EPA
would require the initial notification to
be submitted electronically, but would
roll out other electronic forms as parts
of the rule become effective or required
(e.g., the full amount of financial
responsibility is not required until four
years after the rule is promulgated). This
will give EPA time to complete and
fully test a number of the electronic
documents prior to requiring their use.
The disadvantage of this option is the
increased burden to industry of having
to print and mail paper documents,
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along with the Agency’s burden of
manually entering data into its data
system. EPA is considering whether
such phasing may help ensure the
system is working effectively and
efficiently. Under this option, EPA
would similarly identify an electronic
filing compliance date for each phase in
future Federal Register notices in a
similar manner as described in the
proposed option described earlier. Also
similarly to the proposed option, the
facility would be required to submit
information in paper format until
electronic submittals are possible for
submission of the facility’s information,
and electronic filing would be subject to
waiver.

f. Proposed Waivers

As part of the proposal for mandatory
electronic reporting, the proposed rule
would provide two options through
which the Administrator could waive
the requirement for electronic
submission. EPA recognizes that there
may be some circumstances where it
may be necessary to provide for paper
reporting of information otherwise
required electronically, e.g., in areas
that lack sufficient broadband access,
during large-scale national disasters
(e.g., hurricanes) or prolonged electronic
reporting system outages, or to
accommodate the religious practices of
individuals that choose not to use
certain technologies (e.g., computers,
electricity) in accordance with their
religion. The Agency solicits comment
on situations where flexibility might be
required, and on what types of waivers
should be provided under this rule.

EPA has included both a general
waiver provision and an emergency
waiver provision in the proposed rule.
A general waiver could be granted to
owners or operators that cannot comply
with the requirement for electronic
submission. The owner or operator
would be required to submit a request
for a general waiver to the
Administrator at least thirty days in
advance of the date the information is
due to EPA. The Administrator could
grant a general waiver upon a finding
that: (1) The owner or operator is unable
to gain access to a system allowing
electronic reporting because it is located
in an area with insufficient broadband
access, or (2) religious practices of the
owner or operator prohibit the use of
necessary technologies. A general
waiver could be granted for one year,
and the owner or operator would be able
to reapply annually.

In addition, the Administrator could
grant a waiver of the requirements for
electronic submission in emergency
situations. To obtain an emergency

waiver, the owner or operator would be
required to submit a request within ten
days of the date the information is due
to EPA. The request for an emergency
waiver must describe the conditions
that prevent electronic submission of
information and must be accompanied
by a paper copy of the information due.
The Administrator may grant an
emergency waiver upon a finding that
the owner or operator was unable to
comply with the requirement for
electronic information submission due
to: (1) A large-scale national disaster
(e.g., hurricane), (2) a prolonged
electronic reporting system outage, or
(3) a prolonged outage of the owner’s
and operator’s computer system. The
Agency solicits comment on the
adequacy of these waiver provisions.

7. Recordkeeping Requirements
(§320.8)

EPA is proposing that owners or
operators be required to develop and
maintain a facility record that includes
information documenting compliance
with the financial responsibility
requirements of this proposed rule. The
facility record must include at least all
information required to be submitted to
EPA under this Part, comments received
from the public, and all notifications
received from EPA related to the
financial responsibility obligations of
the facility. The rule would require
owners or operators to maintain this
information until three years after the
Agency releases the owner or operator
from the requirement for financial
responsibility. EPA solicits comment on
these recordkeeping requirements.

8. Requirements for Public Notice
(§320.9)

EPA is proposing requirements for
public notice for owners and operators
subject to CERCLA § 108(b)
requirements. This approach will add
the benefit of transparency to
implementation of CERCLA § 108(b)
requirements. In addition, these
proposed requirements are consistent
with EPA’s commitment to assuring that
the public is aware of EPA’s Superfund
activities at sites, even when there may
not be an active Superfund action
underway.5¢ EPA believes that the
proposed requirements for public notice
would enhance the implementation of
the proposed rule in two respects.

First, such public notice would help
to ensure that the financial
responsibility formula is applied as
intended, so that the resulting financial
responsibility level reflects the degree

56 See Superfund Community Involvement
Handbook, 2005 page 5.

and duration of risk at the facility. As
discussed in the financial responsibility
formula section of this preamble,

§ 320.63, the financial responsibility
formula is intended to be implemented
by owners or operators, rather than by
EPA. While EPA expects that in the vast
majority of cases the financial
responsibility formula will be applied
accurately, EPA believes that providing
information to the public can enhance
the incentives for owners and operators
to fully comply with regulatory
requirements. The reliance on public
notice as an incentive for compliance
under this proposal is consistent with
the 2010 guidance issued by the Office
of Management and Budget (OMB),
where that office recognized that the
public disclosure of information is an
increasingly common and important
regulatory tool.57

Second, the proposed rules are
structured to support CERCLA
responses undertaken by the Federal
Government, states, and private
parties—a structure that is consistent
with the CERCLA scheme. EPA is
proposing to require owners and
operators to make readily available to
the public information about the levels
of financial responsibility, information
on claims made, and information that
may relate to the continued validity of
the instruments—for example, any
notices of instrument cancellation by
providers. EPA believes that ready
access to this information will help
ensure that parties with CERCLA
claims, and parties potentially impacted
by the CERCLA claims of others, will
have the opportunity to monitor
changes in the facility’s financial
responsibility.

EPA is today proposing two
approaches for public notice
procedures. Under the first approach,
the owner or operator would be required
to maintain a web site to convey
information regarding its compliance
with the requirements of proposed part
320. Under the second, EPA would
provide information to the public on the
Agency’s Web site.

Under the first approach, owners and
operators would be required to post
information on a Web site created and
maintained by the owner and operator.
EPA is considering this approach
because, as those generating the
information, owners and operators are
in the best position to track information
about their facilities. In addition,

57 See United States Office of Management and
Budget. Sharing Data While Protecting Privacy.
Memorandum from Jeffrey D. Zeints and Cass R.
Sunstein. November 3, 2010. Available at: https://
www.whitehouse.gov/sites/default/files/omb/
memoranda/2011/m11-02.pdf


https://www.whitehouse.gov/sites/default/files/omb/memoranda/2011/m11-02.pdf
https://www.whitehouse.gov/sites/default/files/omb/memoranda/2011/m11-02.pdf
https://www.whitehouse.gov/sites/default/files/omb/memoranda/2011/m11-02.pdf

3410

Federal Register/Vol. 82, No. 7/ Wednesday, January 11, 2017 /Proposed Rules

requiring owners and operators to
update information related to their
financial responsibility requirements
would eliminate lag times between
when the information is submitted to
EPA and when EPA can make that
information publicly available. Thus,
EPA expects that requiring owners and
operators to create and maintain their
own Web sites may be an efficient way
to ensure timely dissemination of
information related to CERCLA §108(b)
financial responsibility.

The owner or operator would be
required to establish a Web site titled
“CERCLA §108(b) Financial
Responsibility Information” within
sixty days of the date it first becomes
subject to CERCLA § 108(b)
requirements to and provide EPA with
the URL of the location on its company
Web site where it will make information
available to the public about the
implementation of financial
responsibility requirements at the
facility.

EPA would be required, within thirty
days of receiving the URL, to post on its
Web site the facility name, company
EPA identification number, and the URL
where information will be made
available to the public by the owner or
operator.

The proposed rule would then require
the owner or operator to provide
information on its company Web site
beginning ninety days after the date it
becomes subject to requirements under
CERCLA § 108(b). The initial posting of
information must include the name and
contact information for a person that
can provide the public information
about the facility’s CERCLA § 108(b)
requirements. In addition to this
information, the rule would require the
owner or operator to make public at
least the following information: (1) Any
information that the owner or operator
is required to submit to EPA under this
proposed rule, and (2) notifications from
EPA to the owner or operator .

This approach would also establish
conditions for maintenance of the
information on the company Web site.
For example, § 320.9(e) would require
that the information be posted in a
location where a visitor to the Web site
would reasonably expect to see
announcement of issues related to
compliance with requirements of
CERCLA. In addition, that section
would require that the owner or
operator assure freely available access to
the information, and that the access not
be obstructed by complex access
processes or passwords. The Agency
believes these requirements are
necessary to assure meaningful access to
information.

To assure that current information is
made available to the public, this
approach would require the owner or
operator to post all information
submitted to EPA within thirty days of
its submission. Thus, for example, the
rule would require the owner or
operator to submit to EPA the Initial
Notification Form required under
§ 320.5 within thirty days of the
promulgation date of this rule, and to
post that form on the company’s Web
site within thirty days of submitting it
to EPA. By requiring that the owner or
operator post information submitted to
EPA, the proposed rule will require that
the Web site information be updated at
key financial responsibility
implementation points including: (1)
When the level of financial
responsibility required at the facility is
initially determined and when it
changes, (2) upon application for release
from financial responsibility
requirements, (3) when a claim is made
on the instrument, (4) upon receiving
notification of cancellation of an
instrument, (5) upon transfer of
ownership of the facility, and (6) upon
submitting notice to a regulator of
closure of the facility. The Agency
believes that this approach will allow
the public or claimants the opportunity
to follow the implementation of
financial responsibility requirements
and the facility and be aware of changes
that occur.

Under the second approach proposed
in this rule, the owner or operator
would not be required to post
information on a Web site; rather, EPA
would make the required information
available to the public on the Agency’s
Web site.

EPA solicits comment on these
approaches to providing notice to the
public regarding the CERCLA § 108(b)
financial responsibility at a facility. EPA
particularly solicits comment on
whether the owner or operator should
be required to post information, what
information would be of most benefit to
the public in the implementation of
CERCLA §108(b) financial
responsibility, and how the information
would be used for that purpose.

Class Determinations for Confidential
Business Information

As discussed in section VI.A.3. of this
preamble, some information that owners
and operators would be required to
submit under this proposed rule may be
claimed as CBI. This proposal would
not require or allow posting of CBI.
However, the Agency expects that much
of the information submitted to EPA
under the proposal would not be CBI,
and could be made available. EPA is

considering issuing a Class
Determination under 40 CFR 2.207
notifying parties how it intends to treat
information submitted under this rule.
The purpose of a Determination is to
state the Agency’s position regarding the
manner in which information within a
class will be treated when information
received by the Agency shares
characteristics and necessarily results in
identical treatment of the information.
EPA expects that a Class Determination
would clarify the Agency position on
what does and does not constitute CBI
under this rule. The Agency solicits
comment on this approach. In
particular, the Agency requests
information regarding what the
information that would be required
under this proposed rule might owners
or operators consider to be CBI.

Finally, EPA notes that it is planning
to develop a Financial Responsibility
Portal to receive and track financial
responsibility information. Ultimately,
when developed and populated, the
goal is for that system to auto-populate
an Agency public database and make
available to the public information
submitted under this rule. EPA solicits
comment on whether, when the EPA
public database becomes available, the
requirement for the owner or operator to
maintain a Web site should continue if
that requirement is adopted in the final
rule.

B. Subpart B—General Financial
Responsibility Requirements

This proposed rule is designed to set
up a regulatory program for multiple
classes of facilities. Thus, the proposed
rule includes several basic provisions
that are intended to be used in
conjunction with the class-specific
requirements in Subparts D-Z.

These requirements are intended to
guide the regulated community through
the general requirements to establish the
required evidence of financial
responsibility, and also provide
requirements that EPA anticipates will
be applicable to multiple facility
classes.

1. Applicable Financial Responsibility
Amounts and Procedures for
Establishing Financial Responsibility
(§320.20 and §320.21)

EPA has included a general
requirement that owners and operators
calculate a current amount of financial
responsibility at their facilities in
accordance with this part. Because this
proposed rule also includes
requirements for hardrock mining
classes, proposed § 320.20 includes a
cross reference to Table A—1 in § 320.2,
which identifies the class-specific
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requirements applicable to hardrock
mining facilities. Those class-specific
requirements are found in subpart H,
where the Financial Responsibility
Formula developed for those facilities is
proposed. Upon addition of future
classes to the CERCLA § 108(b) program,
EPA anticipates that additional cross
references will be added to Table A—1.

Each instrument included in the
proposed rule has its own particular
supporting information. The specific
instruments proposed in this rule are
further discussed in section VI.C.1. of
this preamble.

2. Maintenance of Instruments
(§320.22)

The proposed rule would require the
owner or operator to recalculate the
financial responsibility level three years
after the date the facility is required to
provide the full amount of financial
responsibility at its facility under
§ 320.61, every three years thereafter,
and within sixty days after every
successful claim against a CERCLA
§ 108(b) financial responsibility
instrument. The recalculation must use
the most current facility information
available. The owner or operator must
submit the revised financial
responsibility amount to EPA, along
with supporting documentation.

Whenever the required financial
responsibility amount changes, the
owner or operator would be required to
compare the new amount with the value
of the financial responsibility
instrument(s). If the resulting amount of
financial responsibility required is
greater than the amount of financial
responsibility provided by the current
CERCLA § 108(b) financial
responsibility instrument(s), the owner
or operator, within sixty days after the
change in the required financial
responsibility amount, would be
required to increase the value of the
instrument(s), or obtain a new
instrument(s), in accordance with
Subpart C, so that the value of the
instrument(s) is at least equal to the
newly required financial responsibility
amount. This proposed provision
ensures that adjustments to the required
level are made promptly.

Conversely, if the resulting amount of
financial responsibility required is less
than the amount of financial
responsibility provided by the current
CERCLA §108(b) financial
responsibility instrument(s), the owner
or operator may send a written request
to the Regional Administrator to lower
the required financial responsibility
amount at the facility. The request must
include updated information to support
the revised financial responsibility

amount as required in § 320.22. The
amount of financial responsibility
required at the facility would be
reduced to the recalculated amount only
with written approval by the
Administrator.

This provision would ensure that the
owner or operator first receive approval
from EPA that the financial
responsibility may be lowered, which
provides a check against improper
implementation of the requirements.
Furthermore, under the proposed
wording of the trust agreement, EPA
would need to provide notification to
the trustee that funds may be released
(see § 320.50(a)).

This proposed requirement is
intended to ensure that the amount of
financial responsibility at the facility
continues to reflect the level of risk at
the facility. EPA recognizes that facility
conditions and operations may change
over time, or that new information may
be available that may affect the amount
of financial responsibility required. EPA
thus is proposing a three-year periodic
recalculation of the required financial
responsibility amount to ensure the
amount reflects the current risk at the
facility. EPA expects that three years
was a frequent enough requirement to
provide current information while not
overly burdening owners, operators and
EPA with a more frequent
implementation of the recalculation
requirements. EPA requests comment on
requiring recalculation of the amount of
financial responsibility every three
years.

Furthermore, EPA recognized that
claims against the instrument may be
successfully made that would
correspondingly reduce the amount of
financial responsibility at the facility. In
some cases, the claims may be the result
of responses that lower the risk at the
facility. However, this is not expected to
always be the case. Accordingly, EPA
believes it is necessary for owners and
operators to recalculate the required
amount of financial responsibility after
successful claims against the CERCLA
§ 108(b) financial responsibility
instruments in order to compare the
new required amount to the remaining
financial responsibility at the facility.

3. Incapacity of Owners or Operators,
Guarantors, or Financial Institutions; or
Instrument Cancellation (§ 320.23)

Under this proposed rule, an owner or
operator would be required to notify the
Administrator by certified mail of the
commencement of a voluntary or
involuntary proceeding under Title 11
U.S.C. (Bankruptcy), naming the owner
or operator as debtor, within ten days
after commencement of the proceeding.

[Option 2 only: A guarantor of a
corporate guarantee would be required
to make such a notification if he is
named as debtor, as required under the
terms of the corporate guarantee. Those
requirements are discussed in section
VI.C.5. of this preamble.]

This provision is modeled after a
similar requirement in the requirements
for hazardous waste treatment, storage,
and disposal facilities at 40 CFR part
264 and 265. EPA believes it is
important for EPA to be made aware of
the owner or operator entering
bankruptcy, as that event may have
implications for the owner’s or
operator’s ability to meet financial
obligations under CERCLA. Likewise,
EPA believes it is important for the
Agency to be aware of situations where
a guarantor of a corporate guarantee is
entering bankruptcy as it may have
implications for the guarantor’s ability
to meet financial obligations under the
guarantee.

An owner or operator who
demonstrates CERCLA § 108(b) financial
responsibility for CERCLA liabilities by
obtaining a trust fund, surety bond,
letter of credit, or insurance policy
would be deemed to be without the
required financial responsibility in the
event of bankruptcy of the trustee or
issuing institution, or a suspension or
revocation of the authority of the trustee
institution to act as trustee or of the
institution issuing the surety bond,
letter of credit, or insurance policy to
issue such instruments. The owner or
operator would be required to provide
other evidence of financial
responsibility within sixty days after
such an event. This provision is also
modeled on existing RCRA Subtitle C
requirements. As with those regulations,
EPA expects that this requirement will
make clear what must be done by the
owner or operator when the institution
providing trustee services or issuing a
bond, letter of credit, or insurance
policy goes bankrupt or loses its
authority to act as a trustee or issue such
instruments.

4. Notification of Claims Brought
Against Owners, Operators, or
Guarantors (§ 320.24)

The owner or operator would be
required to notify the Regional
Administrator by certified mail, within
ten days of a CERCLA claim being filed
against the owner or operator or
financial responsibility guarantor. The
proposed rule also requires that this
notification include certain key
information: a copy of any papers filed
by the claimant with a court, or other
information allowing the Regional
Administrator to identify the court, case
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name and number, and parties. This
notification requirement would apply to
owners or operators regardless of the
instrument they have elected to use.
This proposed notification requirement
is important because EPA will not, in
many cases, be involved in the claims
process against a financial responsibility
instrument. It is appropriate for EPA to
monitor potential claims because claims
made may affect the adequacy of the
instrument provided under the
regulations, because those claims may
reduce the amount available to below
that which is required for that facility
class. In addition, EPA is also proposing
these requirements to apprise the
Agency of potential issues at a site that
could ultimately lead to EPA or another
governmental agency having to take a
response at the facility. This provision
thus helps the CERCLA § 108(b)
requirements support the broader
CERCLA response program.

5. General Provisions on Instrument
Payment

In this section of the preamble EPA
discusses generally the key payment
methods that are associated with each
instrument. Proposed Subpart B does
not contain corresponding language.
Instead, this is contained in Subpart C
of the proposed regulations, in the
required wording of each instrument.
Instead of addressing these
considerations multiple times, however,
EPA is presenting its approach to these
common provisions once in this section
of this preamble.

Under this proposed rule, the funds
from all types of financial responsibility
instruments except the financial test
would be available under three
circumstances and also under direct
action scenarios. In essence, EPA has
sought to allow for maximum flexibility
in how the instruments pay out through
the payment terms. EPA believes this
approach will help integrate the
operation of the CERCLA § 108(b)
instruments into the various CERCLA
enforcement and cleanup processes and
therefore will efficiently support the
goal of ensuring that funds be made
available for the payment of CERCLA
response costs, health assessment costs,
and natural resource damages.

It is EPA’s intent that each payment
term as well as direct action be available
independently of one another, and
claimants may use any or any
combination of the terms as the
circumstances dictate. Similarly, use of
one payment term by a particular
claimant would not prevent its reuse or
use of another payment term by another
claimant. Again, this is to maximize
flexibility in the manner in which the

instruments can be payable, to promote
the goal of ensuring cleanup while
avoiding unnecessary litigation over
whether the instruments are in fact
payable. EPA seeks comment on these
proposed payment terms.

a. Payment of an Unsatisfied CERCLA
Judgment

Under this proposed rule, the
financial responsibility instruments
would be available to pay a final
judgment from a Federal court awarding
CERCLA response costs, health
assessment costs, and/or natural
resource damages associated with the
facility against any of the current owner
or operators for which payment as
required by the judgment has not
otherwise been made within thirty days.
This is intended to cover all types of
CERCLA actions, including those under
CERCLA §§ 107 or 113(f). This is also
intended to cover judgments in favor of
both governmental claimants (e.g., EPA
or another Federal agency, a state, or an
Indian tribe) as well as private
claimants. EPA solicits comments on
this approach.

EPA is requiring that the claim be
reduced to a final judgment under this
payment term for two reasons. First, this
provision provides court oversight to
ensure the validity of the claims. This
is important because EPA or another
regulatory agency may not be directly
involved in a particular cleanup.
Second, the requirement to present a
valid final court judgment may help
alleviate concerns of potential
instrument providers about instruments
that could pay to multiple potential
claimants. In discussions with
representatives of the financial industry,
certain representatives expressed
concern that the availability of the
instruments to multiple claimants
would either: (1) Raise the risk to the
instrument provider of fraudulent
claims, or (2) increase the potential
claims management and investigation
costs of determining which claims are
valid. While the preferred option of
several representatives of the financial
community was to have EPA specified
as the beneficiary of the instrument,
EPA had concerns with such an option
in the context of CERCLA § 108(b) (see,
for example, discussion in Section
VI.C.1. of this preamble in the section
titled “two letter of credit
constructions’). Representatives did,
however, express greater comfort at a
court having first ordered payment as
that would limit the prospect for
fraudulent or specious claims against
the instruments. Further, having an
objective documentary payment trigger
limits the amount of due diligence

required on the part of the instrument
provider.

This payment provision also requires
that the party may only make a claim if
they have not recovered or been paid
the funds from any other source. This is
intended to provide further assurance to
providers and current owners and
operators that the claims are valid and
that the claimant is not being paid twice
for the same costs or damages.

It should be noted that EPA does not
intend for this provision to displace the
standard manner in which CERCLA
claims are brought and resolved outside
of the CERCLA § 108(b) instrument.
Claims can continue to be asserted
against the owner and/or operator in the
first instance, and EPA expects that in
most instances, the owner or operator
would pay the claim itself, without
resort to the instrument.58 Indeed, EPA
expects owners and operators to
continue to do so to the extent they are
able, in order to avoid the costs incurred
in drawing upon the instrument which
in many cases would result in the
provider seeking to recoup those costs
from the owner or operator. For
example, were a successful third-party
CERCLA claimant to make a draw on a
CERCLA § 108(b) letter of credit, the
owner or operator would be obligated to
pay the financial institution that issued
the letter of credit for the amount paid
under the instrument. Owners or
operators also have an obligation to
reimburse the issuer of a surety bond for
payment made in accordance with the
terms of the bond. The surety bond
issuer’s right to reimbursement helps to
ensure that it is the owner or operator
rather than the issuer of the surety bond
that ultimately bears the cost of
fulfilling the CERCLA obligations owed
to the claimant. However, should the
owner or operator fail to satisfy the final
judgment, the instruments are
structured to become available to the
claimant within thirty days. EPA
identified this time period based upon
current EPA settlement practice which
typically provides thirty days for
performance to occur. EPA believes it
provides adequate time for payment to
occur while not providing more time
than under a settlement scenario which
may create a disincentive to settle. In
this role, the financial responsibility
instruments serve as a backstop to help
assure that recovery will be successful.

58 Similarly, provision of financial responsibility
under CERCLA § 108(b) by an owner or operator
would not affect a party’s ability to make CERCLA
claims against other potentially responsible parties
at a site.
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b. Payment for a CERCLA Settlement
With the Federal Government

Under this proposal, the financial
responsibility instruments also would
be available to pay for a CERCLA
settlement with agencies of the Federal
Government, including but not limited
to administrative settlements and
consent decrees. Specifically, the
instruments provide for payment to the
Administrator or another authorized
Federal agency if payment has not been
made as required by a CERCLA
settlement associated with the facility
with a current owner or operator. EPA’s
current CERCLA model settlements
often include a financial responsibility
component to ensure that funds are
available, should the respondent fail to
perform. EPA expects that future
settlements could rely on an owner or
operator’s CERCLA § 108(b) instrument
for this purpose if the settling parties
agreed to employ the instrument in this
manner. EPA expects to review and, if
necessary, modify its existing models to
account for the possibility that CERCLA
§108(b) instruments could be used to
assure the work required by future
settlements. Additionally, some
settlements are structured on a “‘cash
out” basis, where the respondent is not
doing work, but is instead resolving
liability as a lump-sum payment to the
United States. EPA’s intent is for this
payment term to function in any of
these settlement scenarios. Such
payments, in the case of settlements
with EPA, would be expected to be
made into the Superfund and/or a
CERCLA special account.>® For
settlements with other Federal
government agencies acting pursuant to
delegated CERCLA authority, such as
the Bureau of Land Management, the
payments would be made pursuant to
the terms of the settlement.

Again, EPA does not intend for this
provision to displace the standard
manner in which CERCLA claims are
brought and resolved outside of the
CERCLA § 108(b) instrument. Federal
agency claims may continue to be
asserted against the owner and/or
operator, where appropriate, and the
parties would remain free to settle those
claims as they determine appropriate
under the circumstances. EPA expects
that in most instances, the owner or
operator would make the payment
required in the settlement directly, in
order to avoid the costs incurred in

59 EPA retains money received through
settlements with potentially responsible parties in
site-specific “special accounts” to conduct planned
future cleanup work at a site based on the terms of
a settlement agreement. These special accounts are
sub-accounts within the Superfund.

drawing upon the instrument which
may result in the owner or operator
incurring costs as discussed earlier.
However, should the owner or operator
fail to make payment as provided in a
settlement, the instruments are
structured to become available for
payment to (an) authorized Federal
government agency(ies).

EPA is proposing including this term
for several reasons. First, the Agency
intends to make express provision for
settlement accomplished under direct
Federal oversight to assure that any
necessary response actions are
completed in a manner that protects
human health and the environment.
Such a provision would provide the
flexibility for payment into special
accounts under CERCLA § 122(b)(3),
when appropriate as determined in the
particular settlement, in order to
provide an avenue for settlement funds
to be used at a particular site. This
provision also would allow for money
recovered by the Federal Government to
be deposited back into the Superfund
Trust Fund under 26 U.S.C. 9507(b).
EPA expects that this payment term
would therefore provide a further
incentive for owners and operators to
undertake necessary CERCLA response
actions at their sites or otherwise settle
their liabilities without protracted
litigation, even where their ability to
pay for such a settlement would
otherwise be limited. In this role, the
instruments would help promote the
goal of CERCLA §108(b) to support
CERCLA'’s “polluter pays” principle.

As noted earlier, this payment term is
independent of other payment terms.
Thus for example, in the absence of any
settlement, the instruments could be
made available upon obtaining a
CERCLA judgment. Similarly, this
would not affect settlements between
non-Federal parties and owners and
operators. Such settlements could also
proceed under the payment term
discussed in the previous subsection,
but would require court approval and
reduction to a CERCLA judgment for
costs. EPA solicits comment on this
approach.

c. Payment Into a Trust Fund
Established Under a Unilateral
Administrative Order

This proposal would also allow the
financial responsibility instruments to
pay into a trust fund established
pursuant to a unilateral administrative
order under CERCLA § 106(a) under
certain circumstances. Specifically,
under the proposal, the Administrator
or another Federal agency may make a
claim against the instrument requesting
payment into a trust fund established

pursuant to a CERCLA unilateral
administrative order issued to a current
owner or operator if performance at the
facility as required by the order had not
occurred. The proposed rules also
provide that the Administrator or
another Federal agency may only make
the claim against the instrument if the
owner or operator has provided a
written statement that the instrument
may be used to assure the performance
of the work required in the order.

These provisions of the proposed rule
are intended to complement existing
EPA model orders. Under EPA’s existing
models, EPA requires recipients to
provide evidence of financial
responsibility to ensure that funds will
be available to complete the work,
should the recipient fail to perform as
required under the unilateral
administrative order. In essence, the
owner or operator chooses the
instrument to comply with the financial
responsibility provisions of the order.
EPA expects to review and, if necessary,
modify its existing model administrative
orders to account for the possibility that
CERCLA § 108(b) instruments could be
used to assure the work required by
future unilateral administrative orders.
EPA believes that this approach would
provide owners and operators the
maximum amount of flexibility to use
the CERCLA § 108(b) instrument, should
they become subject to a unilateral
administrative order.

d. Payment Through the Direct Action
Provision

Finally, CERCLA § 108(c)(2) contains
a “direct action” provision, under
which claims can be brought against the
guarantor, instead of against the owner
or operator, as in the case of the other
payment triggers discussed earlier.
CERCLA §108(c)(2) generally provides
that any claim authorized by CERCLA
§§107 or 111 may be asserted directly
against the provider of the financial
responsibility instrument in situations
where the owner or operator is in
bankruptcy or is unavailable. In
addition, CERCLA § 108(d)(1) generally
provides that the total liability of any
guarantor in a direct action suit is
limited to the aggregate amount of the
monetary limits of the policy of
insurance, guarantee, surety bond, letter
of credit, or similar instrument obtained
from the guarantor by the person subject
to liability.

The proposed CERCLA § 108(b)
instruments are intended to account for
direct actions authorized by these
provisions. Where an owner or operator
is bankrupt or unavailable, there is
uncertainty around a claimant’s ability
to obtain a judgment. Thus, the ability
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to take direct action against the financial
responsibility instrument may be
critical for assuring that funds will be
made available for necessary cleanup.

The direct action provisions of the
statute received attention during
meetings EPA held with representatives
of financial institutions that provide
financial instruments or services being
considered for use in the proposed rule.
Information on these meetings is
available in the docket for this proposed
rule (Docket No. EPA-HQ-SFUND-
2015-0781). Specifically, EPA asked
representatives how the direct action
provision may affect their willingness to
provide instruments for the CERCLA
§ 108(b) rule. Financial industry
representatives indicated that providers’
willingness to issue instruments was
impacted by the availability of direct
action and the potential scope of
claimants, although to varying degrees
across the instruments. With the
exception of insurance providers,
financial instrument providers
expressed some degree of aversion to
the direct action provision.

Representatives of the insurance
industry informed the Agency that the
industry is familiar with direct action
because it is required under some state
insurance laws. Insurance providers
indicated that direct action would not
generally have an effect on market
participation.

Representatives from the surety
industry had a mixed reception to the
direct action provision. Sureties
typically have some ability to step into
the shoes of the owner or operator to
perform or fulfill the obligation insured
by the bond. Sureties have experience
stepping into the shoes of an owner or
operator and thus had some level of
comfort in assuming the owner or
operator’s responsibilities in negotiating
a settlement for CERCLA response costs,
health assessment costs, and natural
resource damages on behalf of the
facility. However, surety representatives
were concerned about the risk of direct
action attracting class action suits and
suits from environmental groups who
did not have valid claims. The
representatives also communicated
concern over legal fees incurred in
responding to numerous invalid suits.

Members of the banking community
who issue or are expert in letters of
credit or serve as trustees expressed
great concern about the direct action
provision. Letter of credit specialists
asserted that direct action would be out
of the realm of the typical
responsibilities of a bank providing
letters of credit. In fact, EPA was told
that banks in their role as issuers of
letters of credit can only be subject to

suit if they do not complete the
obligation to pay according to the
specifications of the letter of credit.

Banking institutions that serve as
trustees expressed that trust institutions
would not participate in a program
where the institution can be subject to
any liability. Trustees also
communicated that there is a distinction
between a trust and the trustee—the
trust itself holds the financial assurance,
whereas the trustee executes the trust
agreement in order to manage the
instrument. Following this argument
trustees suggested that the trust itself
might qualify as a CERCLA ‘“‘guarantor’
and therefore direct action could be
applied against the trust itself. Trustees
stated that the possibility of liability on
the trust institution would greatly and
negatively impact their participation in
providing trustee services to facilities
subject to the proposed rule.

While the ability to bring a direct
action against a guarantor is created by
the statute itself, EPA has nonetheless
sought to address the major issues
raised by the financial community to the
extent possible, in development of the
proposed rules. EPA has included
language in the instruments that mirror
the terms of the direct action provision,
specifically referring to claims
authorized by CERCLA §§ 107 or 111.

EPA has also sought to lessen the
perceived barriers for participation of
banks issuing letters of credit and
trustee institutions acting as guarantors.
Specifically, EPA is proposing two
structures for use of a letter of credit—
first a letter of credit payable directly to
claimants, and second a letter of credit
held and managed by a trust fund. The
owner or operator could choose either
option. In the second arrangement the
trustee would have direct access to draw
on the letter of credit to satisfy the
claims. EPA intends for this
arrangement to address concerns about
direct action claims for letters of credit,
because claimants would bring those
claims to the trust fund holding the
letter of credit, instead of the letter of
credit provider. In addition, EPA has
structured the trust fund instrument
with the express intent that direct action
would be taken against the trust fund
itself, not the trustee. This is intended
to address concerns about potential
trustee liability from their role as trustee
under the trust agreement. Section 3 of
the proposed trust agreement states
explicitly that the trust Grantor and
Trustee do not intend for the Trustee to
qualify as a “guarantor” as that term is
used in CERCLA §§101(13) and
108(c)(2), and therefore intend that the
Trustee will not be subject to a direct
action by Trustee’s agreement to act as

s

Trustee for the trust fund. The proposed
trust agreement further states that the
Grantor and Trustee intend for the trust
fund to qualify as a “guarantor” as that
term is used in CERCLA §§101(13) and
108(c)(2), and therefore intend that only
the trust fund will be subject to any
direct action brought pursuant to
CERCLA §108(c)(2). The trust
agreement provides further that any
claim authorized by §§107 or 111 of
CERCLA may be asserted directly
against the trust fund as provided by
CERCLA §108(c)(2) subject to the
limitations in CERCLA §108(d). Stand-
alone, funded trusts are structured
similarly. The proposed structure of the
trust fund is discussed in more detail in
VI.C.6 of this preamble. EPA seeks
comment on the effectiveness of this
structure for the proposed trust and
letter of credit to increase the likelihood
that a bank or trustee institution will
issue letters of credit or agree to be a
trustee under the proposed regulations.

EPA recognizes that the direct action
provision is an important and
potentially unfamiliar feature to
potential instrument providers, and the
Agency requests comment on how its
function in practice may affect the
availability of instruments.

6. Facility Transfer (§ 320.25)

This proposed rule would require that
the owner or operator subject to the rule
maintain financial responsibility in
accordance with part 320 upon transfer
of ownership, in whole or in part, to a
new owner, or upon transfer of
operations to a new operator, until the
Administrator releases the previous
owner or operator. EPA would provide
a release to the former owner or operator
upon the new owner or operator’s
demonstration of financial
responsibility in accordance with this
proposed rule.

These requirements assure continuity
of financial responsibility coverage and
prevent circumvention of the
requirements by changes in facility
ownership or operation. The
Administrator’s release of the old owner
and operator would not affect the old
owner’s and operator’s liability under
CERCLA, only their responsibility to
maintain financial responsibility for the
facility under Part 320. EPA solicits
comment on these requirements.

7. Notification of Cessation of
Operations (§ 320.26)

Section 320.26 requires a facility
owner or operator to notify the
Administrator thirty days prior to either
the date the facility will no longer be
authorized to operate or the date the
owner or operator is required under
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another applicable regulatory program
to notify the relevant regulatory
authority that the facility is ceasing
operations, whichever is earlier. This
requirement provides EPA notice of
upcoming changes at the facility that
will likely affect the level of required
financial responsibility under CERCLA
§108(b). EPA solicits comment on this
requirement.

The proposed rule provides that
CERCLA § 108(b) requirements continue
until EPA releases the owner or operator
from such obligations. Thus, closure of
a facility would not, in and of itself,
trigger release from requirements under
proposed part 320. Owners or operators
of closed facilities would be required to
maintain financial responsibility
instruments until CERCLA §108(b)
obligations are released by EPA. In
developing this proposed rule, the
Agency has considered whether some
financial responsibility instruments
might be better suited than others where
the owner or operator no longer is
operating the facility. For example, EPA
has considered whether owners or
operators should be able to continue to
use a financial test to provide financial
responsibility where they are no longer
operating the facility, or whether
financial responsibility should be
converted to a trust instrument at
facilities where obligations continue
after the facility ceases operation. EPA
has not identified any reasons to restrict
the options for instruments, and is
therefore proposing that the same
instruments available to owners and
operators of operating facilities would
continue to be available to owners and
operators of facilities that cease
operation. However, EPA solicits
comment on the reliability of
instruments where an owner or operator
is no longer operating a site.

8. Release From Financial
Responsibility Requirements (§ 320.27)

Under this proposed rule, owners or
operators and operators subject to
CERCLA § 108(b) requirements under
part 320 would remain subject to those
requirements until released by EPA.
Thus, those obligations would continue
regardless of the operating status of the
facility.

Proposed § 320.25 discussed earlier
provides for release of the owner or
operator from its obligations under part
320 upon transfer of ownership of the
facility, or transfer of operations of the
facility, where the new owner or
operator provides evidence of financial
responsibility that satisfies the
requirements of this proposed rule.
Where release from the regulations is
not accompanied by a transfer of the

regulatory obligation to maintain
CERCLA §108(b) financial
responsibility, EPA is proposing a
different process that reflects the final
nature of the determination. EPA also
explains the importance of this
determination in its discussion of the
public involvement requirements in
proposed § 320.9.

Proposed § 320.27 provides that the
owner or operator may petition to be
released from its CERCLA §108(b)
obligations by submitting a request to
the Administrator. The request must
include evidence demonstrating that the
degree and duration of risk associated
with the production, transportation,
treatment, storage and disposal of
hazardous substances is minimal. The
opportunity provided in § 320.27 is not
intended to provide for adjustments of
financial responsibility levels, but is
intended to be limited to decisions to
release the owner or operator from
CERCLA § 108(b) requirements. Thus,
owners or operators that cannot
demonstrate minimal levels of risk at
the facility would not be eligible to
petition the Agency under this
provision. A demonstration of minimal
levels of risk at the facility is important
because following the owner’s and
operator’s release from the CERCLA
§ 108(b) requirements financial
responsibility would not be available if
needed at a later date. Upon receiving
such request, proposed § 320.27
provides that the Administrator would
evaluate facility information, including
the information submitted by the owner
or operator, regarding the degree and
duration of risk associated with the
production, transportation, treatment,
storage, and disposal of hazardous
substances at the facility, and make a
determination regarding the owner or
operator’s request.60

If the Administrator determines that
the degree and duration of risk
associated with the production,
transportation, treatment, storage, and
disposal of hazardous substances at the
facility is minimal, and that the facility
should therefore be released from
CERCLA § 108(b) requirements, the
Administrator would follow the
procedures described in § 320.9 to
involve the public in the decision.
Under those procedures, EPA would
post the draft decision on the Agency’s
Web site, provide the public
opportunity to comment on the
decision, and post the Agency’s final

60 Note that the proposed rule does not limit the
ability of the Administrator to take other measures
(for example, under the authority of CERCLA § 104)
if appropriate, to obtain relevant information.

decision, and response to comments
received, on the EPA Web site.61

If, on the other hand, the
Administrator determines that the
degree and duration of risk associated
with the production, transportation,
treatment, storage, and disposal of
hazardous substances is not minimal,
the Administrator would not release the
owner or operator from the requirement
to maintain financial responsibility in
accordance with this part. Section 320.9
provides that upon a finding that the
owner or operator should not be
released from financial responsibility
requirements, the Administrator would
provide notice of the Agency’s final
decision, and response to comments
received, and will provide the owner or
operator with written notice of its
decision. EPA is considering whether to
make these available through EPA’s
Web site, or alternatively through
traditional Federal Register notices.
EPA solicits comment on this approach,
and method of public notice.

The Agency is proposing not to
initiate a public involvement process in
cases where the Agency decides to deny
the request of the owner or operator to
release its financial responsibility
obligation. In these cases, the obligation
to maintain financial responsibility
continues, and thus continues to be
available should CERCLA liabilities
arise. Thus, EPA does not see any
benefit for public comment in these
situations. EPA solicits comment on this
approach.

EPA is proposing a site