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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL LABOR RELATIONS
AUTHORITY

5 CFR Part 2411

Availability of Official Information

AGENCY: Federal Labor Relations
Authority.
ACTION: Final rule.

SUMMARY: This rulemaking amends the
regulations that the Federal Labor
Relations Authority (FLRA) follows in
processing records under the Freedom
of Information Act (FOIA) to comply
with the FOIA Improvement Act of
2016. The amendments would clarify
and update procedures for requesting
information from the FLRA and
procedures that the FLRA follows in
responding to requests from the public.
DATES: Effective January 24, 2017.

FOR FURTHER INFORMATION CONTACT: If
you have any comments or questions,
please contact Fred B. Jacob, Solicitor,
Chief FOIA Officer, Federal Labor
Relations Authority, 1400 K Street NW.,
Washington, DC 20424; (202) 218-7999;
fax: (202) 343—-1007; or email: solmail@
flra.gov.

SUPPLEMENTARY INFORMATION: On June
30, 2016, President Obama signed into
law the FOIA Improvement Act of 2016.
The Act specifically requires all
agencies to review and update their
FOIA regulations in accordance with its
provisions, and the FLRA is making
changes to its regulations accordingly.
Among other things, the Act addresses
a range of procedural issues that affect
agency FOIA regulations, including
requirements that agencies establish a
minimum of 90 days for requesters to
file an administrative appeal and that
they provide dispute-resolution services
at various times throughout the FOIA
process. In addition to some minor non-
substantive changes to correct
typographical errors, make small
stylistic adjustments for clarification,

and streamline the language of some
procedural provisions, the FLRA is
making the following changes:

e Section 2411.4 is amended to
emphasize the ability to view records
electronically on the FLRA’s Web site.
Because all of the FLRA’s disclosable
records under 5 U.S.C. 552(a)(2) are
available on the FLRA’s Web site,
section 2411.4 is also amended to
eliminate the procedure for requesting
use of a computer terminal at the
FLRA'’s headquarters or one of its
regional offices. Finally, section 2411.4
is amended to reflect the requirement
under the FOIA Improvement Act of
2016 that agencies make available for
public inspection, in electronic format,
records that have been requested three
or more times.

e Section 2411.6 is amended to notify
requesters that they may contact the
FLRA’s Chief FOIA Officer or FOIA
Public Liaison to discuss and to receive
assistance in processing records
requests. This section also updates the
information that is listed in the agency’s
public FOIA logs to include, among
other things, whether any exemptions
were applied in processing a request.
The section additionally describes the
agency’s consultation, referral, and
coordination efforts with other agencies
in processing FOIA requests.

e Section 2411.7 is amended to
describe that the agency will inform a
requester of the availability of the
FLRA’s FOIA Public Liaison to assist in
processing his or her request.

e Section 2411.8 describes the time
limits for processing FOIA requests and
provides instances in which fees will
not be assessed if an agency component
fails to comply with deadlines listed in
5 U.S.C. 552(a)(4)(A). The section is
amended to further describe exceptions
under this rule, including, for instance,
when unusual circumstances are
present and when large numbers of
documents are necessary to respond to
the request. This section is also
amended to explain that in the case of
a denial, the agency will notify the
requester of additional assistance that is
available, specifically from the FLRA’s
FOIA Public Liaison and the Office of
Government Information Services
(OGIS).

e Section 2411.10, describing how a
requester can appeal a denied request, is
amended to provide the requester with
90 calendar days to appeal. This section

also now notifies a requester of the
dispute-resolution services offered by
OGIS.

e Section 2411.11 is amended to
again notify requesters of the
availability of OGIS and its dispute-
resolution services.

e Section 2411.12 is amended to state
that no search or review fees will be
charged for a quarter-hour period unless
more than half of that period is required
for search or review. This section is also
amended to elaborate on how a
requester may submit a fee waiver, as
well as to describe the obligations on
the requester when a fee waiver is
denied. Additionally, the section is
amended to explain the consequences of
failing to pay fees, such as the agency
closing the matter without further
processing the request.

e Section 2411.15 is amended to
incorporate the additional reporting
requirements related to the agency’s
FOIA annual report, including that the
report will provide raw statistical data
to the public.

This rule is internal and procedural
rather than substantive. It does not
create a right to obtain FLRA records,
nor does it create any additional right or
privilege not already available to the
public as a result of the FOIA
Improvement Act of 2016. It merely
adopts the improvements mandated in
the Act and builds upon the previous
agency procedures for processing FOIA-
related requests.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the FLRA has determined that
this regulation, as amended, will not
have a significant impact on a
substantial number of small entities.

Unfunded Mandates Reform Act of
1995

This rule change will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.
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Small Business Regulatory Enforcement
Fairness Act of 1996

This action is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100,000,000 or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act of 1995

The amended regulations contain no
additional information-collection or
record-keeping requirements under the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501, et seq.

Public Participation

This rule is published as a final rule.
It is exempt from public comment,
pursuant to 5 U.S.C. 553(b)(A), as a rule
of ““agency organization, procedure, or
practice.” If you wish to contact the
agency, please do so at the above listed
address. However, before including your
address, phone number, email address,
or other personal identifying
information in your comment, you
should be aware that your entire
comment—including your personal
identifying information—may be made
publicly available at any time. While
you can ask us in your comment to
withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

List of Subjects in 5 CFR Part 2411

Freedom of Information Act.

For the reasons stated in the
preamble, the Authority amends 5 CFR
part 2411 as follows:

PART 2411—AVAILABILITY OF
OFFICIAL INFORMATION

m 1. The authority citation for part 2411
is revised to read as follows:

Authority: 5 U.S.C. 552, as amended;
Freedom of Information Improvement Act of
2016, Pub. L. 114-185, 130 Stat. 528;
Openness Promotes Effectiveness in our
National Government Act of 2007 (OPEN
Government Act), Pub. L. 110-175, 121 Stat.
2524.

m 2. Revise § 2411.1 to read as follows:

§2411.1 Purpose.

This part contains the rules that the
Federal Labor Relations Authority
(FLRA), including the three-Member

Authority component (Authority), the
General Counsel of the FLRA (General
Counsel), the Federal Service Impasses
Panel (Panel), and the Inspector General
of the FLRA (IG), follow in processing
requests for information under the
Freedom of Information Act, as
amended, 5 U.S.C. 552 (FOIA) These
regulations should be read in
conjunction with the text of the FOIA
and the Uniform Freedom of
Information Fee Schedule and
Guidelines published by the Office of
Management and Budget. Requests by
individuals for records about
themselves under the Privacy Act of
1974, 5 U.S.C. 552a, are processed in
accordance with the Authority’s Privacy
Act regulations, see 5 CFR part 2412, as
well as under this subpart.

m 3. Revise § 2411.2 to read as follows:

§2411.2 Scope.

(a) For the purpose of this part, the
term record and any other term used in
reference to information includes any
information that would be subject to the
requirements of 5 U.S.C. 552 when
maintained by the Authority, the
General Counsel, the Panel, or the IG in
any format, including an electronic
format. All written requests for
information from the public that are not
processed under parts 2412 and 2417 of
this chapter will be processed under
this part. The Authority, the General
Counsel, the Panel, and the IG may each
continue, regardless of this part, to
furnish the public with the information
that it has furnished in the regular
course of performing its official duties,
unless furnishing the information would
violate the Privacy Act of 1974, 5 U.S.C.
552a, or another law.

(b) When the subject of a record, or
the subject’s representative, requests the
record from a Privacy Act system of
records, as that term is defined by 5
U.S.C. 552a(a)(5), and the FLRA
retrieves the record by the subject’s
name or other personal identifier, the
FLRA will handle the request under the
procedures and subject to the fees set
out in part 2412. When a third party
requests access to those records, without
the written consent of the subject of the
record, the FLRA will process the
request under this part.

(c) Nothing in 5 U.S.C. 552 or this part
requires that the Authority, the General
Counsel, the Panel, or the IG, as
appropriate, create a new record in
order to respond to a request for the
records.

m 4. Revise § 2411.3 toread as follows:

§2411.3 Delegation of authority.

(a) Chief FOIA Officer. The Chairman
of the FLRA designates the Chief FOIA

Officer, who has agency-wide
responsibility for the efficient and
appropriate compliance with the FOIA.
The Chief FOIA Officer monitors the
implementation of the FOIA throughout
the agency.

(b) Authority/General Counsel/Panel/
IG. Regional Directors of the Authority,
the FOIA Officer of the Office of the
General Counsel, Washington, DC, the
Solicitor of the Authority, the Executive
Director of the Panel, and the IG are
delegated the exclusive authority to act
upon all requests for information,
documents, and records that are
received from any person or
organization under § 2411.5(a) and (b).

(c) FOIA Public Liaison(s). The Chief
FOIA Officer shall designate the FOIA
Public Liaison(s), who shall serve as the
supervisory official(s) to whom a FOIA
requester can raise concerns about the
service that the FOIA requester has
received following an initial response.
m 5. Amend § 2411.4 by revising
paragraphs (a) through (c) and (e) and (f)
to read as follows:

§2411.4 Information policy.

(a)(1) It is the policy of the Authority,
the General Counsel, the Panel, and the
IG to make available for public
inspection in an electronic format:

(1) Final decisions and orders of the
Authority and administrative rulings of
the General Counsel; procedural
determinations, final decisions and
orders of the Panel; factfinding and
arbitration reports; and reports and
executive summaries of the IG;

(ii) Statements of policy and
interpretations that have been adopted
by the Authority, the General Counsel,
the Panel, or the IG and that are not
published in the Federal Register;

(ii1) Administrative staff manuals and
instructions to staff that affect a member
of the public (except those establishing
internal operating rules, guidelines, and
procedures for the investigation, trial,
and settlement of cases);

(iv) Copies of all records, regardless of
form or format, that have been released
to any person under 5 U.S.C. 552(a)(3)
and that:

(A) Because of the nature of their
subject matter, the Authority, the
General Counsel, the Panel, or the IG
determines have become, or are likely to
become, the subject of subsequent
requests for substantially the same
records; or

(B) Have been requested three or more
times; and

(v) A general index of the records
referred to in paragraph (a)(i)—(iv) of this
section.

(2) It is the policy of the Authority,
the General Counsel, the Panel, and the
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IG to make promptly available for public
inspection in an electronic format, upon
request by any person, other records
where the request reasonably describes
such records and otherwise conforms to
the procedures of this part.

(b)(1) Any person may examine and
copy items in paragraphs (a)(1)(i)
through (iv) of this section, at each
regional office of the Authority and at
the offices of the Authority, the General
Counsel, the Panel, and the IG,
respectively, in Washington, DC, under
conditions prescribed by the Authority,
the General Counsel, the Panel, and the
IG, respectively, and at reasonable times
during normal working hours, so long as
it does not interfere with the efficient
operations of the Authority, the General
Counsel, the Panel, or the IG. To the
extent required to prevent a clearly
unwarranted invasion of personal
privacy, identifying details may be
deleted and, in each case, the
justification for the deletion shall be
fully explained in writing. On the
released portion of the record, the
amount of information deleted, and the
exemption under which the deletion is
made, shall be indicated unless an
interest protected by the exemption
would be harmed.

(2) All records covered by this section
are available on the FLRA’s Web site
(https://www.flra.gov/elibrary).

(c) The Authority, the General
Counsel, the Panel, and the IG shall
maintain and make available for public
inspection in an electronic format the
current indexes and supplements to the
records that are required by 5 U.S.C.
552(a)(2) and, as appropriate, a record of
the final votes of each Member of the
Authority and of the Panel in every
agency proceeding. Any person may
examine and copy such document or
record of the Authority, the General
Counsel, the Panel, or the IG at the
offices of either the Authority, the
General Counsel, the Panel, or the IG, as
appropriate, in Washington, DC, under
conditions prescribed by the Authority,
the General Counsel, the Panel, or the IG
at reasonable times during normal
working hours, so long as it does not
interfere with the efficient operations of
the Authority, the General Counsel, the
Panel, or the IG.

* * * * *

(e)(1) The formal documents
constituting the record in a case or
proceeding are matters of official record
and, until destroyed pursuant to
applicable statutory authority, are
available to the public for inspection
and copying at the appropriate regional
office of the Authority, or the offices of
the Authority, the General Counsel, the

Panel, or the IG in Washington, DC, as
appropriate, under conditions
prescribed by the Authority, the General
Counsel, the Panel, or the IG at
reasonable times during normal working
hours so long as it does not interfere
with the efficient operations of the
Authority, the General Counsel, the
Panel, or the IG.

(2) The Authority, the General
Counsel, the Panel, or the IG, as
appropriate, shall certify copies of the
formal documents upon request made a
reasonable time in advance of need and
payment of lawfully prescribed costs.

(f)(1) Copies of forms prescribed by
the General Counsel for the filing of
charges and petitions may be obtained
without charge from any regional office
of the Authority or on the Authority’s
Web site at: https://www.flra.gov/
resources-training/resources/forms-
checklists.

(2) Copies of forms prescribed by the
Panel for the filing of requests may be
obtained without charge from the
Panel’s offices in Washington, DC or on
the Authority’s Web site at: https://
www.flra.gov/resources-training/
resources/forms-checklists.

(3) Copies of optional forms for filing
exceptions or appeals with the
Authority may be obtained without
charge from the Office of Case Intake
and Publication at the Authority’s
offices in Washington, DC or on the
Authority’s Web site at: https://
www.flra.gov/resources-training/
resources/forms-checklists.

m 6. Revise § 2411.5 to read as follows:

§2411.5 Procedure for obtaining
information.

(a) Any person who desires to inspect
or copy any records, documents, or
other information of the Authority, the
General Counsel, the Panel, or the IG,
covered by this part, other than those
specified in § 2411.4(a)(1) and (c), shall
submit an electronic written request via
the FOIAOnline system at https://
foiaonline.regulations.gov or a written,
facsimiled, or email request (see office
and email addresses listed at https://
www.flra.gov/foia_contact and in
Appendix A to 5 CFR Chapter XIV) as
follows:

(1) If the request is for records,
documents, or other information in a
regional office of the Authority, it
should be made to the appropriate
Regional Director;

(2) If the request is for records,
documents, or other information in the
Office of the General Counsel and
located in Washington, DG, it should be
made to the FOIA Officer, Office of the
General Counsel, Washington, DC;

(3) If the request is for records,
documents, or other information in the
offices of the Authority in Washington,
DC, it should be made to the Solicitor
of the Authority, Washington, DC;

(4) If the request is for records,
documents, or other information in the
offices of the Panel in Washington, DC,
it should be made to the Executive
Director of the Panel, Washington, DGC;
and

(5) If the request is for records,
documents or other information in the
offices of the IG in Washington, DG, it
should be made to the IG, Washington,
DC.

(b) Each request under this part
should be clearly and prominently
identified as a request for information
under the FOIA and, if submitted by
mail or otherwise submitted in an
envelope or other cover, should be
clearly identified as such on the
envelope or other cover. A request shall
be considered an agreement by the
requester to pay all applicable fees
charged under § 2411.13, up to $25.00,
unless the requester seeks a waiver of
fees. When making a request, the
requester may specify a willingness to
pay a greater or lesser amount. Fee
charges will be assessed for the full
allowable direct costs of document
search, review, and duplication, as
appropriate, in accordance with
§ 2411.13. If a request does not comply
with the provisions of this paragraph, it
shall not be deemed received by the
appropriate Regional Director, the FOIA
Officer of the General Counsel, the
Solicitor of the Authority, the Executive
Director of the Panel, or the IG, as
appropriate.

m 7. Revise § 2411.6 to read as follows:

§2411.6 Identification of information
requested.

(a) Reasonably describe and identify
records. Each request under this part
shall reasonably describe the records
being sought in a way that the FLRA can
be identify and locate them. A request
shall be legible and include all pertinent
details that will help identify the
records sought. Before submitting a
request, a requester may contact the
FLRA’s Chief FOIA Officer or FOIA
Public Liaison to discuss the records
that he or she seeks and to receive
assistance in describing the records.

(b) Agency efforts to further identify
records. If the description does not meet
the requirements of paragraph (a) of this
section, the officer processing the
request shall so notify the person
making the request and indicate the
additional information needed. Every
reasonable effort shall be made to assist
in the identification and location of the
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records sought. A requester who is
attempting to reformulate or modify his
or her request may discuss the request
with the FLRA’s Chief FOIA Officer or
FOIA Public Liaison.

(c) Public logs. Upon receipt of a
request for records, the appropriate
Regional Director, the FOIA Officer of
the General Counsel, the Solicitor of the
Authority, the Executive Director of the
Panel, or the IG, as appropriate, shall
enter it in a public log. The log shall
state: The request number; the date
received; the nature of the records
requested; the action taken on the
request; the agency’s response date; any
exemptions that were applied (if
applicable) and their descriptions; and
whether any fees were charged for
processing the request.

(d) Consultation, referral, and
coordination. When reviewing records
located in response to a request, the
Authority, the General Counsel, the
Panel, or the IG will determine whether
another agency of the Federal
Government is better able to determine
whether the record is exempt from
disclosure under the FOIA. As to any
such record, the Authority, the General
Counsel, the Panel, or the IG will
proceed in one of the following ways:

(1) Consultation. When records
originated with the Authority, the
General Counsel, the Panel, or the IG,
but contain within them information of
interest to another agency or other
Federal Government component, the
Authority, the General Counsel, the
Panel, or the IG will typically consult
with that other entity prior to making a
release determination.

(2) Referral. (i) When the Authority,
the General Counsel, the Panel, or the IG
believes that a different agency or
component is best able to determine
whether to disclose the record, the
Authority, the General Counsel, the
Panel, or the IG will typically refer the
responsibility for responding to the
request regarding that record to that
agency or component. Ordinarily, the
agency or component that originated the
record is presumed to be the best agency
or component to make the disclosure
determination. However, if the FLRA
and the originating agency or
component jointly agree that the FLRA
is in the best position to respond
regarding the record, then the record
may be handled as a consultation.

(ii) Whenever the Authority, the
General Counsel, the Panel, or the IG
refers any part of the responsibility for
responding to a request to another
Federal agency, it must document the
referral, maintain a copy of the record
that it refers, and notify the requester of
the referral, informing the requester of

the name(s) of the agency to which the
record was referred, including that
agency’s FOIA contact information.

(3) Coordination. The standard
referral procedure is not appropriate
where disclosure of the identity of the
agency to which the referral would be
made could harm an interest protected
by an applicable exemption, such as the
exemptions that protect personal
privacy or national-security interests. In
such instances, in order to avoid harm
to an interest protected by an applicable
exemption, the Authority, the General
Counsel, the Panel, or the IG should
coordinate with the originating agency
to seek its views on the disclosability of
the record. The release determination
for the record that is the subject of the
coordination should then be conveyed
to the requester by the Authority, the
General Counsel, the Panel, or the IG.

m 8. Revise § 2411.7 to read as follows:

§2411.7 Format of disclosure.

(a) After a determination has been
made to grant a request in whole or in
part, the appropriate Regional Director,
the FOIA Officer of the General Counsel,
the Solicitor of the Authority, the
Executive Director of the Panel, or the
IG, as appropriate, will notify the
requester in writing. The notice will
describe the manner in which the record
will be disclosed and will inform the
requester of the availability of the
Authority’s FOIA Public Liaison to offer
assistance. The appropriate Regional
Director, the FOIA Officer of the General
Counsel, the Solicitor of the Authority,
the Executive Director of the Panel, or
the IG, as appropriate, will provide the
record in the form or format requested
if the record is readily reproducible in
that form or format, provided the
requester has agreed to pay and/or has
paid any fees required by § 2411.13 of
this part. The appropriate Regional
Director, the FOIA Officer of the General
Counsel, the Solicitor of the Authority,
the Executive Director of the Panel, or
the IG, as appropriate, will determine on
a case-by-case basis what constitutes a
readily reproducible format. These
offices will make a reasonable effort to
maintain their records in commonly
reproducible forms or formats.

(b) Alternatively, the appropriate
Regional Director, the FOIA Officer of
the General Counsel, the Solicitor of the
Authority, the Executive Director of the
Panel, or the IG, as appropriate, may
make a copy of the releasable portions
of the record available to the requester
for inspection at a reasonable time and
place. The procedure for such an
inspection will not unreasonably
disrupt the operations of the office.

m 9. Amend § 2411.8 by revising
paragraphs (a) introductory text, (b), (c)
introductory text, (c)(1) and (2), (c)(5),
(d), and (e) to read as follows:

§2411.8 Time limits for processing
requests.

(a) The 20-day period (excepting
Saturdays, Sundays, and legal public
holidays), established in this section,
shall commence on the date on which
the request is first received by the
appropriate component of the agency
(Regional Director, the FOIA Officer of
the Office of the General Counsel, the
Solicitor of the Authority, the Executive
Director of the Panel, or the IG), but in
any event not later than 10 days after
the request is first received by any FLRA
component responsible for receiving
FOIA requests under part 2411. The 20-
day period does not run when:

* * * * *

(b) A request for records shall be
logged in by the appropriate Regional
Director, the FOIA Officer of the General
Counsel, the Solicitor of the Authority,
the Executive Director of the Panel, or
the IG, as appropriate, pursuant to
§ 2411.6(c). All requesters must
reasonably describe the records sought.
An oral request for records shall not
begin any time requirement. A written
request for records sent to other than the
appropriate officer will be forwarded to
that officer by the receiving officer, but,
in that event, the applicable time limit
for response shall begin as set forth in
paragraph (a) of this section.

(c) Except as provided in § 2411.11,
the appropriate Regional Director, the
FOIA Officer of the General Counsel, the
Solicitor of the Authority, the Executive
Director of the Panel, or the IG, as
appropriate, shall, within 20 working
days following receipt of the request, as
provided by paragraph (a) of this
section, respond in writing to the
requester, determining whether, or the
extent to which, the request shall be
complied with.

(1) If all of the records requested have
been located, and a final determination
has been made with respect to
disclosure of all of the records
requested, the response shall so state.

(2) If all of the records have not been
located, or a final determination has not
been made with respect to disclosure of
all of the records requested, the
response shall state the extent to which
the records involved shall be disclosed
pursuant to the rules established in this
part.

(5) Search fees shall not be assessed
to requesters (or duplication fees in the
case of an educational or
noncommercial scientific institution,
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whose purpose is scholarly or scientific
research; or a representative of the news
media requester, as defined by

§ 2411.13(a)(8)) under this subparagraph
if an agency component fails to comply
with any of the deadlines in 5 U.S.C.
552(a)(4)(A), except as provided in the
following paragraphs (c)(5)(i) through
(iid):

(i) If the Authority, the General
Counsel, the Panel, or the IG has
determined that unusual circumstances
apply (as the term is defined in
§2411.11(b)) and the Authority, the
General Counsel, the Panel, or the IG
provided a timely written notice to the
requester in accordance with
§2411.11(a), a failure described in this
paragraph (c)(5) is excused for an
additional 10 days. If the Authority, the
General Counsel, the Panel, or the IG
fails to comply with the extended time
limit, the Authority, the General
Counsel, the Panel, or the IG may not
assess any search fees (or, in the case of
a requester described in § 2411.13(a)(8),
duplication fees).

(ii) If the Authority, the General
Counsel, the Panel, or the IG determines
that unusual circumstances apply and
more than 5,000 pages are necessary to
respond to the request, the Authority,
the General Counsel, the Panel, or the IG
may charge search fees or, in the case of
requesters defined in § 2411.13(a)(6)
through (8), may charge duplication
fees, if the following steps are taken.
The Authority, the General Counsel, the
Panel, or the IG must have provided
timely written notice of unusual
circumstances to the requester in
accordance with the FOIA and must
have discussed with the requester via
written mail, email, or telephone (or
made not less than three good-faith
attempts to do so) how the requester
could effectively limit the scope of the
request in accordance with 5 U.S.C.
552(a)(6)(B)(ii). If this exception is
satisfied, the Authority, the General
Counsel, the Panel, or the IG may charge
all applicable fees incurred in the
processing of the request.

(iii) If a court has determined that
exceptional circumstances exist, as
defined by the FOIA, a failure to comply
with the time limits shall be excused for
the length of time provided by the court
order.

(d) If a request will take longer than
10 days to process:

(1) An individualized tracking
number will be assigned to the request
and provided to the requester; and

(2) Using the tracking number, the
requester can find, by calling 202-218—
7999 or visiting https://
foiaonline.regulations.gov, status
information about the request including:

(i) The date on which the agency
originally received the request; and

(ii) An estimated date on which the
agency will complete action on the
request.

(e) If any request for records is denied
in whole or in part, the response
required by paragraph (c) of this section
shall notify the requester of the denial.
Such denial shall specify the reason
therefore, set forth the name and title or
position of the person responsible for
the denial, and notify the person making
the request of the right to appeal the
denial under the provisions of
§2411.10. Such denial shall also notify
the requester of the assistance available
from the FLRA’s FOIA Public Liaison
and the dispute resolution services
offered by the Office of Government
Information Services of the National
Archives and Records Administration
(OGIS).

m 10. Amend § 2411.9 by revising
paragraphs (a), (b), (d), (e)(2), (f), (g)
introductory text, (h)(1), (3), and (4), (i),
and (j) to read as follows:

§2411.9 Business information.

(a) In general. Business information
obtained by the FLRA from a submitter
will be disclosed under the FOIA only
under this section.

(b) Definitions. For purposes of this
section:

(1) Business information means
commercial or financial information
obtained by the FLRA from a submitter
that may be protected from disclosure
under Exemption 4 of the FOIA.

(2) Submitter means any person or
entity from whom the FLRA obtains
business information, directly or
indirectly. The term includes
corporations; state, local, and tribal
governments; and foreign governments.
* * * * *

(d) Notice to submitters. The FLRA
shall provide a submitter with prompt
written notice of a FOIA request or
administrative appeal that seeks its
business information wherever required
under paragraph (e) of this section,
except as provided in paragraph (h) of
this section, in order to give the
submitter an opportunity to object to
disclosure of any specified portion of
that information under paragraph (f) of
this section. The notice shall either
describe the business information
requested or include copies of the
requested records or record portions
containing the information. When
notification of a voluminous number of
submitters is required, notification may
be made by posting or publishing the
notice in a place reasonably likely to
accomplish it.

e***

(2) The FLRA has reason to believe
that the information may be protected
from disclosure under Exemption 4.

(f) Opportunity to object to disclosure.
The FLRA will allow a submitter a
reasonable time to respond to the notice
described in paragraph (d) of this
section and will specify that time period
within the notice. If a submitter has any
objection to disclosure, it is required to
submit a detailed written statement. The
statement must specify all grounds for
withholding any portion of the
information under any exemption of the
FOIA and, in the case of Exemption 4,
it must show why the information is a
trade secret or commercial or financial
information that is privileged or
confidential. In the event that a
submitter fails to respond to the notice
within the time specified in it, the
submitter will be considered to have no
objection to disclosure of the
information. Information provided by
the submitter that is not received by the
FLRA until after it has made its
disclosure decision shall not be
considered by the FLRA. Information
provided by a submitter under this
paragraph may itself be subject to
disclosure under the FOIA.

(g) Notice of intent to disclose. The
FLRA shall consider a submitter’s
objections and specific grounds for
nondisclosure in deciding whether to
disclose business information.
Whenever the FLRA decides to disclose
business information over the objection
of a submitter, the FLRA shall give the
submitter written notice, which shall

include:
(h) E S

(1) The FLRA determines that the
information should not be disclosed;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or by a regulation issued in
accordance with the requirements of
Executive Order 12600, (52 FR 23781, 3
CFR, 1987 Comp. p. 235); or

(4) The designation made by the
submitter under paragraph (c) of this
section appears to be obviously
frivolous—except that, in such a case,
the FLRA shall, within a reasonable
time prior to a specified disclosure date,
give the submitter written notice of any
final decision to disclose the
information.

(i) Notice of FOIA lawsuit. Whenever
a requester files a lawsuit seeking to
compel the disclosure of business
information, the FLRA shall promptly
notify the submitter.

(j) Corresponding notice to requesters.
Whenever the FLRA provides a
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submitter with notice and an
opportunity to object to disclosure
under paragraph (d) of this section, the
FLRA shall also notify the requester(s).
Whenever the FLRA notifies a submitter
of its intent to disclose requested
information under paragraph (g) of this
section, the FLRA shall also notify the
requester(s). Whenever a submitter files
a lawsuit seeking to prevent the
disclosure of business information, the
FLRA shall notify the requester(s).

m 11. Revise § 2411.10 to read as
follows:

§2411.10 Appeal from denial of request.
(a)(1) When a request for records is
denied, in whole or in part, a requester

may appeal the denial by submitting a
written appeal by mail or online that is
postmarked, or in the case of an
electronic submission, transmitted,
within 90 calendar days after the
requester receives notification that the
request has been denied or after the
requester receives any records being
made available, in the event of partial
denial. The appeal should clearly
identify the agency determination that is
being appealed and the assigned request
number.

(i) If the denial was made by the
Solicitor or the IG, the appeal shall be
filed with the Chairman of the Authority
in Washington, DC.

(ii) If the denial was made by a
Regional Director or by the FOIA Officer
of the General Counsel, the appeal shall
be filed with the General Counsel in
Washington, DC.

(iii) If the denial was made by the
Executive Director of the Panel, the
appeal shall be filed with the Chairman
of the Panel.

(2) The Chairman of the Authority,
the General Counsel, or the Chairman of
the Panel, as appropriate, shall, within
20 working days (excepting Saturdays,
Sundays, and legal public holidays)
from the time of receipt of the appeal,
except as provided in § 2411.11, make a
determination on the appeal and
respond in writing to the requester,
determining whether, or the extent to
which, the request shall be granted. An
appeal ordinarily will not be
adjudicated if the request becomes a
matter of FOIA litigation.

(i) If the determination is to grant the
request and the request is expected to
involve an assessed fee in excess of
$250.00, the determination shall specify
or estimate the fee involved, and it shall
require prepayment of any charges due
in accordance with the provisions of
§2411.13(a) before the records are made
available.

(ii) Whenever possible, the
determination relating to a request for

records that involves a fee of less than
$250.00 shall be accompanied by the
requested records when there is no
history of the requester having
previously failed to pay fees in a timely
manner. Where this is not possible, the
records shall be forwarded as soon as
possible thereafter, consistent with
other obligations of the Authority, the
General Counsel, the Panel, or the IG.

(b) If, on appeal, the denial of the
request for records is upheld in whole
or in part by the Chairman of the
Authority, the General Counsel, or the
Chairman of the Panel, as appropriate,
the person making the request shall be
notified of the reasons for the
determination, the name and title or
position of the person responsible for
the denial, and the provisions for
judicial review of that determination
under 5 U.S.C. 552(a)(4). The
determination will also inform the
requester of the mediation services
offered by the OGIS as a non-exclusive
alternative to litigation. Mediation is a
voluntary process. If the FLRA agrees to
participate in the mediation services
provided by the OGIS, it will actively
engage as a partner to the process in an
attempt to resolve the dispute.

(c) Even though no appeal is filed
from a denial in whole or in part of a
request for records by the person
making the request, the Chairman of the
Authority, the General Counsel, or the
Chairman of the Panel, as appropriate,
may, without regard to the time limit for
filing of an appeal, sua sponte initiate
consideration of a denial under this
appeal procedure by written notification
to the person making the request. In
such event, the time limit for making
the determination shall commence with
the issuance of such notification.

(d) Before seeking judicial review of
the FLRA’s denial of a request, a
requester generally must first submit a
timely administrative appeal.

m 12. Revise §2411.11 toread as
follows:

§2411.11 Modification of time limits.

(a) In unusual circumstances, as
specified in this section, the time limits
prescribed with respect to initial
determinations or determinations on
appeal may be extended by written
notice from the agency component
handling the request (either initial or on
appeal) to the person making such
request setting forth the reasons for such
extension and the date on which a
determination is expected to be
dispatched. As appropriate, the notice
shall provide the requester with an
opportunity to limit the scope of the
request so that it may be processed
within the time limit or an opportunity

to arrange with the processing agency
component an alternative time frame for
processing the request or a modified
request. No such notice shall specify a
date that would result in a total
extension of more than 10 working days.
To aid the requester, the FOIA Public
Liaison shall assist in the resolution of
any disputes between the requester and
the processing agency component, and
shall notify the requester of the
requester’s right to seek dispute
resolution services from the OGIS.

(b) As used in this section, ‘“‘unusual
circumstances’ means, but only to the
extent reasonably necessary to the
proper processing of the particular
request:

(1) The need to search for and collect
the requested records from field
facilities or other establishments that are
separate from the processing agency
component;

(2) The need to search for, collect, and
appropriately examine a voluminous
amount of separate and distinct records
that are demanded in a single request;
or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determination
of the request or among two or more
components of the agency having
substantial subject matter interest
therein.

(c) Expedited processing of a request
for records, or an appeal of a denial of
a request for expedited processing, shall
be provided when the requester
demonstrates a compelling need for the
information and in other cases as
determined by the officer processing the
request. A requester seeking expedited
processing can demonstrate a
compelling need by submitting a
statement certified by the requester to be
true and correct to the best of such
person’s knowledge and belief and that
satisfies the statutory and regulatory
definitions of compelling need.
Requesters shall be notified within 10
calendar days after receipt of such a
request whether expedited processing,
or an appeal of a denial of a request for
expedited processing, was granted. As
used in this section, “compelling need”
means:

(1) That a failure to obtain requested
records on an expedited basis could
reasonably be expected to pose an
imminent threat to the life or physical
safety of an individual; or

(2) With respect to a request made by
a person primarily engaged in
disseminating information, urgency to
inform the public concerning actual or
alleged Federal Government activity.
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W 13. Revise § 2411.12 toread as
follows:

§2411.12 Effect of failure to meet time
limits.

Failure by the Authority, the General
Counsel, the Panel, or the IG either to
deny or grant any request under this
part within the time limits prescribed by
the FOIA, as amended and these
regulations shall be deemed to be an
exhaustion of the administrative
remedies available to the person making
this request.

m 14. Amend § 2411.13 by revising
paragraphs (a)(1), (a)(3) through (8), (b),
(c)(2) through (4), (d)(2) through (5), (e)
through (h), and adding paragraph (j) to
read as follows:

§2411.13 Fees.

(a) * x %

(1) The term direct costs means those
expenditures that the Authority, the
General Counsel, the Panel, or the IG
actually incurs in searching for and
duplicating (and in the case of
commercial requesters, reviewing)
documents to respond to a FOIA
request. Direct costs include, for
example, the salary of the employee
performing work (the basic rate of pay
for the employee plus 16 percent of the
rate to cover benefits) and the cost of
operating duplication machinery. Not
included in direct costs are overhead
expenses such as costs of space, and
heating or lighting the facility in which
the records are stored.

* * * * *

(3) The term duplication refers to the
process of making a copy of a document
necessary to respond to a FOIA request.
Such copies can take the form of paper
copy, audio-visual materials, or
machine-readable documentation,
among others.

(4) The term review refers to the
process of examining documents located
in response to a commercial-use request
(see paragraph (a)(5) of this section) to
determine whether any portion of any
document located is permitted to be
withheld. It also includes processing
any documents for disclosure, e.g.,
doing all that is necessary to prepare
them for release. Review does not
include time spent resolving general
legal or policy issues regarding the
application of exemptions.

(5) The term commercial-use request
refers to a request from or on behalf of
one who seeks information for a use or
purpose that furthers the commercial,
trade, or profit interests of the requester
or the person on whose behalf the
request is made. In determining whether
a requester properly belongs in this
category, the Authority, the General

Counsel, the Panel, or the IG will look
first to the use to which a requester will
put the document requested. Where the
Authority, the General Counsel, the
Panel, or the IG has reasonable cause to
doubt the use to which a requester will
put the records sought, or where that
use is not clear from the request itself,
the Authority, the General Counsel, the
Panel, or the IG may seek additional
clarification before assigning the request
to a specific category.

(6) The term educational institution
refers to a preschool, a public or private
elementary or secondary school, an
institution of undergraduate higher
education, an institution of graduate
higher education, an institution of
professional education, or an institution
of vocational education that operates a
program or programs of scholarly
research.

(7) The term non-commercial
scientific institution refers to an
institution that is not operated on a
commercial basis as that term is
referenced in paragraph (a)(5) of this
section, and that is operated solely for
the purpose of conducting scientific
research, the results of which are not
intended to promote any particular
product or industry.

(8) The term representative of the
news media refers to any person or
entity that gathers information of
potential interest to a segment of the
public, uses its editorial skills to turn
the raw materials into a distinct work,
and distributes that work to an
audience. The term news means
information that is about current events
or that would be of current interest to
the public. Examples of news-media
entities include television or radio
stations broadcasting to the public at
large and publishers of periodicals that
disseminate “news’”’ and make their
products available through a variety of
means to the general public including
news organizations that disseminate
solely on the Internet. These examples
are not intended to be all-inclusive.
Moreover, as methods of news delivery
evolve, such alternative media shall be
considered to be news-media entities. A
freelance journalist shall be regarded as
working for a news-media entity if the
journalist can demonstrate a solid basis
for expecting publication through that
entity, whether or not the journalist is
actually employed by the entity. A
publication contract would present a
solid basis for such an expectation; the
FLRA may also consider the past
publication record of the requester in
making such a determination.

(b) Exceptions to fee charges. (1) With
the exception of requesters seeking
documents for a commercial use, the

Authority, the General Counsel, the
Panel, or the IG will provide the first
100 pages of duplication and the first
two hours of search time without
charge. The word pages in this
paragraph refers to paper copies of
standard size, usually 82 by 11. The
term search time in this paragraph is
based on a manual search for records. In
applying this term to searches made by
computer, when the cost of the search
as set forth in paragraph (d)(2) of this
section equals the equivalent dollar
amount of two hours of the salary of the
person performing the search, the
Authority, the General Counsel, the
Panel, or the IG will begin assessing
charges for the computer search. No
search or review fees will be charged for
a quarter-hour period unless more than
half of that period is required for search
or review.

(2) The Authority, the General
Counsel, the Panel, or the IG will not
charge fees to any requester, including
commercial-use requesters, if the cost of
collecting the fee would be equal to or
greater than the fee itself.

(3) As provided in § 2411.8(c)(5), the
Authority, the General Counsel, the
Panel, or the IG will not charge search
fees (or duplication fees if the requester
is an educational or noncommercial
scientific institution, whose purpose is
scholarly or scientific research; or a
representative of the news media, as
described in this section), when the
time limits are not met.

(4)(i) The Authority, the General
Counsel, the Panel, or the IG will
provide documents without charge or at
reduced charges if disclosure of the
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government; and is not primarily in the
commercial interest of the requester.

(ii) In determining whether disclosure
is in the “public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the government” under
paragraph (b)(4)(i) of this section, the
Authority, the General Counsel, the
Panel, and the IG will consider the
following factors:

(A) The subject of the request. The
subject of the requested records must
concern identifiable operations or
activities of the Federal government,
with a connection that is direct and
clear, not remote or attenuated;

(B) The informative value of the
information to be disclosed. The
disclosable portions of the requested
records must be meaningfully
informative about government
operations or activities in order to be
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“likely to contribute” to an increased
public understanding of those
operations or activities. The disclosure
of information that already is in the
public domain, in either a duplicative or
a substantially identical form, would
not be as likely to contribute to such
understanding where nothing new
would be added to the public’s
understanding;

(C) The contribution to an
understanding of the subject by the
general public likely to result from
disclosure. The disclosure must
contribute to the understanding of a
reasonably broad audience of persons
interested in the subject, as opposed to
the individual understanding of the
requester. A requester’s expertise in the
subject area and his or her ability and
intention to effectively convey
information to the public shall be
considered. It shall be presumed that a
representative of the news media will
satisfy this consideration; and

(D) The significance of the
contribution to the public
understanding. The public’s
understanding of the subject in
question, as compared to the level of
public understanding existing prior to
the disclosure, must be enhanced by the
disclosure to a significant extent. The
Authority, the General Counsel, the
Panel, and the IG shall not make value
judgments about whether information
that would contribute significantly to
public understanding of the operations
or activities of the government is
“important” enough to be made public.

(iii) In determining whether
disclosure ““is not primarily in the
commercial interest of the requester”
under paragraph (b)(4)(i) of this section,
the Authority, the General Counsel, the
Panel, and the IG will consider the
following factors:

(A) The existence and magnitude of a
commercial interest. The processing
agency component will identify any
commercial interest of the requester
(with reference to the definition of
“commercial use” in paragraph (a)(5) of
this section), or of any person on whose
behalf the requester may be acting, that
would be furthered by the requested
disclosure. Requesters shall be given an
opportunity in the administrative
process to provide explanatory
information regarding this
consideration; and,

(B) The primary interest in disclosure.
A fee waiver or reduction is justified
where the public interest standard is
satisfied and that public interest is
greater in magnitude than that of any
identified commercial interest in
disclosure. The Authority, the General
Counsel, the Panel, and the IG

ordinarily shall presume that where a
news media requester has satisfied the
public interest standard, the public
interest will be the interest primarily
served by disclosure to that requester.
Disclosure to data brokers or others who
merely compile and market government
information for direct economic return
shall not be presumed to primarily serve
the public interest.

(iv) A request for a fee waiver based
on the public interest under paragraph
(b)(4)() of this section must address
these factors as they apply to the request
for records in order to be considered by
the Authority, the General Counsel, the
Panel, or the IG.

(v) Requests for a waiver or reduction
of fees should be made when the request
is first submitted to the Authority, the
General Counsel, the Panel, or the IG. A
requester may submit a fee-waiver
request at a later time so long as the
underlying record request is pending or
on administrative appeal. When a
requester who has committed to pay
fees subsequently asks for a waiver of
those fees, and that waiver is denied,
the requester must pay any costs
incurred up to the date on which the
fee-waiver request was received.

(vi) When only some of the records to
be released satisfy the requirements for
a waiver of fees, a waiver shall be
granted for those records.

(C] * % %

(2) A request for documents from an
educational or non-commercial
scientific institution will be charged for
the cost of duplication alone, excluding
charges for the first 100 pages. To be
eligible for inclusion in this category,
requesters must show that the request is
being made under the auspices of a
qualifying institution and that the
records are not sought for a commercial
use, but are sought in furtherance of
scholarly (if the request is from an
educational institution) or scientific (if
the request is from a non-commercial
scientific institution) research.

(3) The Authority, the General
Counsel, the Panel, or the IG shall
provide documents to requesters who
are representatives of the news media
for the cost of duplication alone,
excluding charges for the first 100
pages.

(4) The Authority, the General
Counsel, the Panel, or the IG shall
charge requesters who do not fit into
any of the categories of this section fees
that recover the full direct cost of
searching for and duplicating records
that are responsive to the request,
except that the first 100 pages of
duplication and the first two hours of
search time shall be furnished without
charge. Requests from record subjects

for records about themselves filed in
Authority, General Counsel, Panel, or IG
systems of records will continue to be
treated under the fee provisions of the
Privacy Act of 1974, which permits fees
only for duplication.

(d) * Kk %

(2) Computer searches for records.
The actual direct cost of providing the
service, including the cost of operating
computers and other electronic
equipment, and the salary (i.e., basic
pay plus 16 percent of that rate to cover
benefits) of the employee conducting
the search.

(3) Review of records. The salary rate
(i.e., basic pay plus 16 percent of that
rate to cover benefits) of the employee(s)
conducting the review. This charge
applies only to requesters who are
seeking documents for commercial use,
and only to the review necessary at the
initial administrative level to determine
the applicability of any relevant FOIA
exemptions, and not at the
administrative-appeal level of an
exemption already applied.

(4) Duplication of records. Twenty-
five cents per page for paper-copy
duplication of documents, which the
Authority, the General Counsel, the
Panel, and the IG have determined is the
reasonable direct cost of making such
copies, taking into account the average
salary of the operator and the cost of the
duplication machinery. For copies of
records produced on tapes, disks, or
other media, the Authority, the General
Counsel, the Panel, or the IG shall
charge the actual cost of production,
including operator time. When paper
documents must be scanned in order to
comply with a requester’s preference to
receive the records in an electronic
format, the requester shall pay the direct
costs associated with scanning those
materials, including operator time. For
all other forms of duplication, the
Authority, the General Counsel, the
Panel, and the IG will charge the direct
costs, including operator time.

(5) Forwarding material to
destination. Postage, insurance, and
special fees will be charged on an
actual-cost basis.

(e) Aggregating requests. When the
Authority, the General Counsel, the
Panel, or the IG reasonably believes that
a requester or group of requesters is
attempting to break a request down into
a series of requests for the purpose of
evading the assessment of fees, the
Authority, the General Counsel, the
Panel, or the IG will aggregate any such
requests and charge accordingly.

(f) Charging interest. Interest at the
rate prescribed in 31 U.S.C. 3717 may be
charged to those requesters who fail to
pay fees charged, beginning on the 31st
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day following the billing date. Receipt
of a fee by the Authority, the General
Counsel, the Panel, or the IG, whether
processed or not, will stay the accrual
of interest.

(g) Advance payments. The Authority,
the General Counsel, the Panel, or the IG
will not require a requester to make an
advance payment, i.e., payment before
work is commenced or continued on a
request, unless:

(1) The Authority, the General
Counsel, the Panel, or the IG estimates
or determines that allowable charges
that a requester may be required to pay
are likely to exceed $250. In those
circumstances, the Authority, the
General Counsel, the Panel, or the IG
will notify the requester of the likely
cost and obtain satisfactory assurance of
full payment, where the requester has a
history of prompt payment of FOIA fees,
or require an advance payment of an
amount up to the full estimated charges
in the case of requesters with no history
of payment; or

(2) A requester has previously failed
to pay a fee charged in a timely fashion
(i.e., within 30 days of the date of the
billing), in which case the Authority,
the General Counsel, the Panel, or the IG
requires the requester to pay the full
amount owed plus any applicable
interest, as provided in this section, or
demonstrate that the requester has, in
fact, paid the fee, and to make an
advance payment of the full amount of
the estimated fee before the agency
begins to process a new request or a
pending request from that requester.
When the Authority, the General
Counsel, the Panel, or the IG has a
reasonable basis to believe that a
requester has misrepresented his or her
identity in order to avoid paying
outstanding fees, it may require that the
requester provide proof of identity.
When the Authority, the General
Counsel, the Panel, or the IG acts under
paragraph (g)(1) or (2) of this section,
the administrative time limits
prescribed in subsection (a)(6) of the
FOIA (i.e., 20 working days from receipt
of initial requests and 20 working days
from receipt of appeals from initial
denial, plus permissible extension of
these time limits) will begin only after
the Authority, the General Counsel, the
Panel, or the IG has received fee
payments described in this section. If
the requester does not pay the advance
payment within 30 calendar days after
the date of the fee determination, the
request will be closed.

(h) When a person other than a party
to a proceeding before the FLRA makes
a request for a copy of a transcript or
recording of the proceeding, the
Authority, the General Counsel, the

Panel, or the IG, as appropriate, will
handle the request under this part.

* * * * *

(j) The fee schedule of this section
does not apply to fees charged under
any statute that specifically requires the
Authority, the General Counsel, the
Panel, or the IG to set and collect fees
for particular types of records. In
instances in which records responsive
to a request are subject to a statutorily
based fee-schedule program, the
Authority, the General Counsel, the
Panel, or the IG will inform the
requester of the contact information for
that program.

m 15. Revise § 2411.14 toread as
follows.

§2411.14 Record retention and
preservation.

The Authority, the General Counsel,
the Panel, and the IG shall preserve all
correspondence pertaining to the
requests that it receives under this
subpart, as well as copies of all
requested records, until such time as
disposition or destruction is authorized
by title 44 of the United States Code or
the National Archives and Records
Administration’s General Records
Schedule 14. Records will not be
disposed of while they are the subject of
a pending request, appeal, or lawsuit
under the FOIA.

m 16. Revise § 2411.15 toread as
follows:

§2411.15 Annual report.

Each year, on or around February 1,
as requested by the Department of
Justice’s Office of Information Policy,
the Chief FOIA Officer of the FLRA
shall submit a report of the activities of
the Authority, the General Counsel, the
Panel, and the IG with regard to public
information requests during the
preceding fiscal year to the Attorney
General of the United States and the
Director of the OGIS. The report shall
include those matters required by 5
U.S.C. 552(e), and it shall be made
available electronically. The Chief FOIA
Officer of the FLRA shall make each
such report available for public
inspection in an electronic format. In
addition, the Chief FOIA Officer of the
FLRA shall make the raw statistical data
used in each report available in a timely
manner for public inspection in an
electronic format, which shall be
available—

(a) Without charge, license, or
registration requirement;

(b) In an aggregated, searchable
format; and

(c) In a format that may be
downloaded in bulk.

Dated: December 20, 2016.
Carol Waller Pope,
Chairman.
[FR Doc. 2016-31121 Filed 1-9-17; 8:45 am]
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10 CFR Part 435
[Docket No. EERE-2016-BT-STD-0003]
RIN 1904—-AD56

Energy Efficiency Standards for the
Design and Construction of New
Federal Low-Rise Residential
Buildings’ Baseline Standards Update

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule.

SUMMARY: The U.S. Department of
Energy (DOE) is publishing this final
rule to implement provisions in the
Energy Conservation and Production
Act (ECPA) that require DOE to update
the baseline Federal energy efficiency
performance standards for the
construction of new Federal low-rise
residential buildings. This rule updates
the baseline Federal residential standard
to the International Code Council (ICC)
2015 International Energy Conservation
Code (IECC).

DATES: This rule is effective March 13,
2017.

The incorporation by reference of a
certain publication listed in this rule
was approved by the Director of the
Federal Register as of March 13, 2017.

All Federal agencies shall design new
Federal buildings that are low-rise
residential buildings, for which design
for construction began on or after
January 10, 2018, using the 2015 IECC
as the baseline standard for 10 CFR part
435.

ADDRESSES: The docket, which includes
Federal Register notices, public meeting
attendee lists and transcripts,
comments, and other supporting
documents/materials, is available for
review at https://www.regulations.gov/
docketBrowser’rpp=25&po=0&D=EERE-
2016-BT-STD-0003]. All documents in
the docket are listed in the
regulations.gov index. However, some
documents listed in the index, such as
those containing information that is
exempt from public disclosure, may not
be publicly available. The
regulations.gov site contains simple
instructions on how to access all
documents, including public comments,
in the docket.
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A link to the docket Web page can be
found at http://www.regulations.gov/
#!docketDetail;D=EERE-2016-BT-STD-
0003. This Web page will contain a link
to the docket for this rule on the
www.regulations.gov site. The
www.regulations.gov Web page will
contain simple instructions on how to
access all documents, including public
comments, in the docket.

For further information on how to
review the docket, contact Mr. Nicolas
Baker at (202) 586—8215 or by email:
nicolas.baker@ee.doe.gov.

FOR FURTHER INFORMATION CONTACT:

Nicolas Baker, U.S. Department of
Energy, Office of Energy Efficiency
and Renewable Energy, Federal
Energy Management Program,
Mailstop EE-5F, 1000 Independence
Avenue SW., Washington, DC 20585,
(202) 586-8215, email: nicolas.baker@
ee.doe.gov.

Kavita Vaidyanathan, U.S. Department
of Energy, Office of the General
Counsel, Forrestal Building, GC-33,
1000 Independence Avenue SW.,
Washington, DC 20585, (202) 586—
0669, email: kavita.vaidyanathan@
hq.doe.gov.

SUPPLEMENTARY INFORMATION: This final
rule incorporates by reference the
following standard into 10 CFR part
435: ICC International Energy
Conservation Code (IECC), 2015 Edition
(“IECC 2015™), May 30, 2014.

Copies of this standard are available
from the International Code Council,
4051 West Flossmoor Road, Country
Club Hills, IL. 60478, 1-800—422-7233,
http://www.iccsafe.org/.

Also, a copy of this standard is
available for inspection at U.S.
Department of Energy (DOE), Office of
Energy Efficiency and Renewable
Energy, Federal Energy Management
Program, 8th Floor, 956 L’Enfant Plaza
SW., Suite 8000, Washington, DC 20024.
For information on the availability of
this standard at DOE, contact Mr. Cyrus
Nasseri at (202) 586—9138, or email
Cyrus.nasseri@ee.doe.gov.

This standard is discussed in greater
detail in section VLN of this document.
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I. Executive Summary of the Final Rule

Section 305 of the Energy
Conservation and Production Act
(ECPA), as amended, requires DOE to
determine whether the energy efficiency
standards for new Federal buildings
should be updated to reflect revisions to
the IECC based on the cost-effectiveness
of the revisions. (42 U.S.C.
6834(a)(3)(B)) Accordingly, DOE
conducted a cost-effectiveness analysis
that found the 2015 IECC to be cost-
effective. DOE’s assumptions and
methodology for the cost-effectiveness
of this rule are based on DOE’s cost-
effectiveness analysis of 2015 IECC, as
well as DOE’s Environmental
Assessment (EA) for this rulemaking.?
Therefore, in this final rule, DOE
updates the energy efficiency standards
for new Federal buildings to the 2015
IECC for buildings for which design for
construction began on or after one year
after the rule is published in the Federal
Register. (42 U.S.C. 6834(a)(3)(A)).
Federal buildings are defined as follows:

1The Environmental Assessment (EA) (DOE/EA—
2020) is entitled, “Environmental Assessment for
Final Rule, 10 CFR part 435, ‘Energy Efficiency
Standards for New Federal Low-Rise Residential
Buildings,” Baseline Standards Update”. The EA
may be found in the docket for this rulemaking and
at https://energy.gov/sites/prod/files/2016/12/f34/
EA-2020-FEA-2016.pdf.

“any building to be constructed by, or
for the use of, any Federal agency. Such
term shall include buildings built for
the purpose of being leased by a Federal
agency, and privatized military
housing.” (42 U.S.C. 6832(6)). This term
does not include renovations or
modifications to existing buildings.

II. Introduction

ECPA, as amended, requires DOE to
establish building energy efficiency
standards for all new Federal buildings.
(42 U.S.C. 6834(a)(1)) The standards
established under section 305(a)(1) of
ECPA must contain energy efficiency
measures that are technologically
feasible, economically justified, and
meet the energy efficiency levels in the
applicable voluntary consensus energy
codes specified in section 305. (42
U.S.C. 6834(a)(1)—(3))

Under section 305 of ECPA, the
referenced voluntary consensus code for
low-rise residential buildings is the
International Code Council (ICC)
International Energy Conservation Code
(IECC). (42 U.S.C. 6834(a)(2)(A)). DOE
codified this referenced code as the
baseline Federal building standard in its
existing energy efficiency standards
found in 10 CFR part 435. Also pursuant
to section 305 of ECPA, DOE must
establish, by rule, revised Federal
building energy efficiency performance
standards for new Federal buildings that
require such buildings to be designed to
achieve energy consumption levels that
are at least 30 percent below the levels
established in the referenced code
(baseline Federal building standard), if
life-cycle cost-effective. (42 U.S.C.
6834(a)(3)(A)(1)D)

Under section 305 of ECPA, not later
than one year after the date of approval
of each subsequent revision of the
ASHRAE Standard or the IECC, DOE
must determine whether to amend the
baseline Federal building standards
with the revised voluntary standard
based on the cost-effectiveness of the
revised voluntary standard. (42 U.S.C.
6834(a)(3)(B)) It is this requirement that
this rulemaking addresses. ICC has
updated the IECC from the version
currently referenced in DOE’s
regulations at 10 CFR part 435. In this
rule, DOE revises the latest baseline
Federal building standard for 10 CFR
part 435 from the 2009 IECC to the 2015
IECC. DOE notes that although ICC
published an update to the IECC in
2012, this rule updates 10 CFR part 435
to the 2015 IECC directly, without
requiring agencies to comply with the
2012 IECC. DOE notes however that
because development of the IECC is
incremental from version to version, the
2015 IECC does include all content in
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the 2012 IECC that was not specifically
removed or modified during the
development of the 2015 IECC. DOE
evaluated the 2012 IECC as well and
found it to be technologically feasible
and economically justified.2

Section 306(a) of ECPA provides that
each Federal agency and the Architect
of the Capitol must adopt procedures to
ensure that new Federal buildings will
meet or exceed the Federal building
energy efficiency standards established
under section 305. (42 U.S.C. 6835(a))
ECPA Section 306(b) bars the head of a
Federal agency from expending Federal
funds for the construction of a new
Federal building unless the building
meets or exceeds the applicable baseline
Federal building energy standards
established under section 305. (42
U.S.C. 6835(b)) Specifically, all new
Federal buildings 3 must be designed to
achieve the baseline standards in the
International Energy Conservation Code
for low-rise residential buildings (and
ASHRAE Standard 90.1 for commercial
and multi-family high-rise residential
buildings) and achieve energy
consumption levels at least 30 percent
below these minimum baseline
standards, where life-cycle cost-
effective. (42 U.S.C. 6834(a)(3)(A)). This
requirement does not extend to
renovations or modifications to existing
buildings.

III. Synopsis of the Final Rule

DOE is issuing this action as a final
rule. As indicated in this preamble, DOE
must determine whether the energy
efficiency standards for new Federal
buildings should be updated to reflect
revisions to the 2015 IECC based on the
cost-effectiveness of the revisions. (42
U.S.C. 6834(a)(3)(B)) In this final rule,
DOE determines that the energy

2See DOE’s determination for the 2012 IECC at
http://www.gpo.gov/fdsys/pkg/FR-2012-05-17/pdf/
2012-12000.pdf. See DOE’s analysis of the cost-
effectiveness of the 2012 IECC at https://
www.energycodes.gov/sites/default/files/
documents/
NationalResidentialCostEffectiveness.pdf. See
DOE’s analysis of the cost savings of the 2009 IECC
and 2012 IECC at https://www.energycodes.gov/
sites/default/files/documents/
NationalResidentialEnergyAnalysis.pdf.

342 U.S.C. 6832 defines “Federal buildings” as
any building to be constructed by, or for the use of,
any Federal agency. Such term shall include
buildings built for the purpose of being leased by
a Federal agency, and privatized military housing.
DOE’s codifications of this definition in 10 CFR 435
and 10 CFR 433 include a second sentence defining
“new buildings”, resulting in the definition of “new
Federal buildings” as “New Federal building means
any building to be constructed by, or for the use of,
any Federal agency which is not legally subject to
State or local building codes or similar
requirements. A new building is a building
constructed on a site that previously did not have
a building or a complete replacement of an existing
building from the foundation up.”

efficiency standards for new Federal
buildings should be updated to reflect
the 2015 revisions to the IECC based on
the cost-effectiveness of the revisions.

DOE reviewed the IECC for DOE’s
state building codes program and
determined that the 2015 version of the
IECC would achieve greater energy
efficiency than the prior version (the
2012 version). (See 80 FR 33250 (June
11, 2015)) DOE also reviewed the 2012
version of the IECC and determined that
the 2012 version would achieve greater
energy efficiency than the prior version
(the 2009 version currently referenced
in 10 CFR part 435). (See 77 FR 29322
(May 17, 2012)) Both these
determinations were subject to notice
and comment. See 79 FR 57915
(September 26, 2014) and 76 FR 42688
(July 19, 2011) respectively for the 2015
IECC and 2012 preliminary
determinations. DOE found that the
2015 version of the IECC would save
0.87% more source energy than the
2012 version of the IECC 4 and that the
2012 version of the IECC would save
24% more source energy than the 2009
version of the IECC.5

In DOE’s determination for the state
building codes program, and again in
this rule, DOE states that the cost-
effectiveness of revisions to the
voluntary codes is considered through
DOE’s statutorily directed involvement
in the codes process. See 80 FR 33250.
Section 307 of ECPA requires DOE to
participate in the ICC code development
process and to assist in determining the
cost-effectiveness of the voluntary
standards. (42 U.S.C. 6836) DOE is
required to periodically review the
economic basis of the voluntary
building energy codes and participate in
the industry process for review and
modification, including seeking
adoption of all technologically feasible
and economically justified energy
efficiency measures. (42 U.S.C. 6836(b))

In addition to DOE’s consideration of
the cost-effectiveness of the 2015 IECC
through its participation in the codes
development process, DOE conducted
an independent analysis of the cost-
effectiveness of the 2015 IECC compared
to the 2012 IECC and 2009 IECC. The
results of the analysis are discussed in
section A. Review Under Executive

4 Determination Regarding Energy Efficiency
Improvements in the 2015 International Energy
Conservation Code (IECC); Notice of determination,
80 FR 33250 (June 11, 2015)

5Energy savings of the 2012 IECC over the 2009
IECC are shown in Table 1 of Energy Use Savings
for a Typical New Residential Dwelling Unit Based
on the 2009 and 2012 IECC as Compared to the
2006 IECC—Letter Report (PNNL-88603) (available
at https://www.energycodes.gov/sites/default/files/
documents/NationalResidentialEnergyAnalysis.pdf,
rather than the actual published determination.

Order 12866, “Regulatory Planning and
Review”.6 DOE’s assumptions and
methodology for the cost-effectiveness
of this rule are based on DOE’s cost-
effectiveness analysis of the 2015 IECC,
as well as DOE’s Environmental
Assessment (EA) for this rulemaking.”

In this rule, DOE updates the energy
efficiency standards applicable to new
Federal buildings based on the
determinations made by DOE as to the
energy efficiency improvements of the
2015 IECC® and 2012 IECC,® as
compared to the predecessor version
(the 2009 IECC), and based on the
considerations of cost-effectiveness
incorporated into the codes processes,
DOE’s involvement in those processes,
and DOE’s own cost-effectiveness
analysis. This final rule amends 10 CFR
part 435 to update the referenced
baseline Federal energy efficiency
performance standards. This final rule
does not make any changes to the
overall requirement that agencies must
design buildings to meet the baseline
standard and, if life-cycle cost-effective,
achieve savings of at least 30% below
the baseline standard. The statutory
requirement to achieve savings of at
least 30% below the levels established
for the 2012 and 2015 IECC updates,
applies to Federal agencies in the
determinations they make for individual
buildings, but not to DOE’s overall
determination for the purpose of this
rule.

Three changes made to 10 CFR part
435 in this rule warrant further
discussion. These changes are: (1)
Updated the definition of “Federal
buildings” to meet the requirements of
42 U.S.C. 6832(6); (2) explicit reference
to the new mechanical ventilation
requirements found in the 2015 IECC to
§435.4; and (3) expanded list of energy
end-uses that must be considered in the
30 percent savings calculation. Each of
these changes is discussed in this
preamble. DOE is also providing a
synopsis of the major changes made to

6 National Cost-Effectiveness of the Residential
Provisions of the 2015 IECC, Mendon, V.V. et al.
PNNL-24240, Pacific Northwest National
Laboratory, June 2015. https://
www.energycodes.gov/sites/default/files/
documents/2015IECC_CE_Residential.pdf.

7 The Environmental Assessment (EA) (DOE/EA—
2020) is entitled, “Environmental Assessment for
Final Rule, 10 CFR part 435, ‘Energy Efficiency
Standards for New Federal Low-Rise Residential
Buildings,” Baseline Standards Update”. The EA
may be found in the docket for this rulemaking and
at https://energy.gov/sites/prod/files/2016/12/f34/
EA-2020-FEA-2016.pdf.

8 Determination Regarding Energy Efficiency
Improvements in the 2015 International Energy
Conservation Code (IECC); Notice of determination.
80 FR 33250 (June 11, 2015).

9 Updating State Residential Building Energy
Efficiency Codes, 77 FR 29322 (May 17, 2012).
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the IECC between the 2009 IECC and the
2015 IECC to provide more detail
regarding what the change in baseline
standard means.

A. Updated Definition of New Federal
Building

The definition of “New Federal
building” in 10 CFR part 435 has not
previously been updated to match what
is found in 42 U.S.C. 6832(6). The
Energy Independence and Security Act
of 2007 (EISA 2007) updated the
definition of “Federal building” to
include privatized military family
housing and leased buildings. This rule
makes that update by revising the
definition of “New Federal building” to
mean ‘“‘any new building (including a
complete replacement of an existing
building from the foundation up) to be
constructed by, or for the use of, any
federal agency.19 Such term shall
include buildings built for the purpose
of being leased by a federal agency, and
privatized military housing.” DOE
believes that the main impact of this
definition change for this rule will be
that privatized military housing will
now be required to follow the
requirements of 10 CFR part 435 for
energy efficiency instead of using
prevailing energy efficiency standards.
For example, privatized military family
housing constructed in the state of
Georgia must meet the requirements of
10 CFR part 435, which may or may not
be the same as the Georgia energy code.
This change is made solely to bring 10
CFR part 435 into agreement with 42
U.S.C. 6832(6).

B. Adding Explicit Mention of
Mechanical Ventilation Requirements in
the 2015 IECC

The 2015 IECC includes explicit
mechanical ventilation requirements for
new homes. Previous editions of the
IECC (prior to the 2012 IECC, but
including the 2009 IECC) referred to in
10 CFR part 435 did not explicitly
require mechanical ventilation. DOE
believes that ensuring adequate
ventilation is critical to ensuring good
indoor air quality and has therefore
explicitly added a mention of this
requirement in 10 CFR part 435. DOE
believes the main impact of this change
will be to require agencies to use the
newest residential ventilation standards.
The 2015 IECC explicitly mentions the
2015 International Mechanical Code

1042 U.S.C. 6832 defines “Federal agency” as
‘“any department, agency, corporation, or other
entity or instrumentality of the executive branch of
the Federal Government, including the United
States Postal Service, the Federal National Mortgage
Association, and the Federal Home Loan Mortgage
Corporation.”

(IMC) 11 and the 2015 International
Residential Code (IRC) 12 as optional
sources of ventilation requirements. The
2015 IECC also allows “other approved
means”’ of mechanical ventilation.

Specifically, Section R403.5 of the
2015 IECC requires that “the building
shall be provided with ventilation that
meets the requirements of the
International Residential Code or
International Mechanical Code, as
applicable, or with other approved
means of ventilation. Outdoor air
intakes and exhausts shall have
automatic or gravity dampers that close
when the ventilation system is not
operating”. Section R403.5.1 of the 2015
IECC also requires that “Mechanical
ventilation system fans shall meet the
requirements of Table R403.5.1.” Table
R403.5.1 sets minimum efficacy for
range hoods, in-line fans, and bathroom
and utility room fans. DOE’s 2012 IECC
determination (previously footnoted)
states that the 2009 IECC does not
require any mechanical ventilation.
Section R403.5 of the 2012 IECC refers
to the 2012 International Residential
Code and International Mechanical
Code which, in tandem with the 2012
IECG, require that a mechanical
ventilation system meet these
requirements or other approved means
of ventilation in new homes.

DOE believes that the primary
technical authority on residential
ventilation is the American Society of
Heating, Refrigerating, and Air-
Conditioning Engineers (ASHRAE)
Standard 62.2 committee. Their latest
standard—ASHRAE Standard 62.2—
2013,13 is the source of many of the
requirements in the 2015 IMC and 2015
IRC and could therefore be used as an
“other approved means” by agencies. If
agencies wish to develop their own
mechanical ventilation standards, they
may choose to request an interpretation
from the ASHRAE Standard 62.2
committee as to whether or not the
agency’s own standard is an acceptable
substitute. Agencies may submit a
request for interpretation to the
committee using the procedures
outlined at https://www.ashrae.org/
standards-research--technology/
standards-forms--procedures/how-to-
request-an-interpretation. Neither the
2015 IMC, nor 2015 IRC, nor ASHRAE

11 The 2015 IMC is available for read-only
viewing at http://codes.iccsafe.org/app/book/toc/
2015/I-Codes/2015% 20IMC % 20HTML/index.html.

12The 2015 IRC is available for read-only viewing
at http://codes.iccsafe.org/app/book/toc/2015/I-
Codes/2015%20IRC%20HTML/index.html.

13 Standard 62.2—-2013 is available for read-only
viewing at https://www.ashrae.org/standards-
research--technology/standards--guidelines/other-
ashrae-standards-referenced-in-code.

Standard 62.2—-2013 are incorporated by
reference in this rule as they are options
that an agency may choose to use.

C. Expanding the List of Energy End-
Uses That Must Be Included in the 30
Percent Savings Calculation

Under the current 10 CFR 435.4,
Federal agencies that are designing new
Federal buildings that are low-rise
residential buildings must only consider
space heating, space cooling and
domestic water heating when making
the 30% savings calculation required in
10 CFR part 435 because the 2004 IECC
and 2009 IECC only included those
requirements. In addition to those three
elements, the 2015 IECC includes
explicit mechanical ventilation
requirements that, the energy used for
mechanical ventilation should be
included in the 30 percent savings
calculation required in 10 CFR part 435
as well. Also, both the 2015 IECC and
the 2009 IECC (the current baseline
standard for 10 CFR part 435) contain
requirements for high-efficacy lighting
and, therefore, lighting should be
included in the 30 percent savings
calculation as well. DOE believes that
the impact of this change on agencies
should be minimal as ventilation and
lighting end-uses should be part of the
output of any residential whole building
simulation tool that an agency might be
using for its calculations.

This rule also updates the
methodology used in the 30 Percent
Savings Calculation by directing
agencies to use the Simulated
Performance Alternative in the 2015
IECC as opposed to the Simulated
Performance Alternative in the 2009
IECC. Updates to the Simulation
Performance Alternative in the 2015
IECC from the Simulated Performance
Alternative in the 2009 IECC include
three clarifications to the
documentation, calculation procedure,
and calculation software tools sections
that point out that all subsections in
these sections must be addressed, as
well as a number of editorial changes to
call out specific sections in the 2015
IECC. There were also a few more
technical changes to the Simulated
Performance Alternative, including a
change to the calculation method for the
internal shade fraction, a change to the
treatment of air exchange rates, a change
to the default heating system
assumption in cases where electric
heating without a heat pump is used,
and a change in how thermal
distribution system efficiency is treated.
There are also new requirements for
compliance documentation associated
with the Simulated Performance
Alternative in the 2015 IECC. These
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requirements, while part of the 2015
IECC, do not apply to Federal buildings
as they are associated with applications
for building permits and certificates of
occupancy required from local code
officials.

D. Other Energy Efficiency
Requirements

DOE also notes that there are a
number of statutory provisions,
regulations, Executive Orders, and
memoranda of understanding that
govern energy consumption in new
Federal buildings. These include, but
are not limited to, the Executive Order
13693 (80 FR 15871 (March 25, 2015));
sections 323, 431, 433, 434, and 523 of
the Energy Independence and Security
Act of 2007 (EISA 2007); section 109 of
the Energy Policy Act of 2005 (Pub. L.
109-58); and 10 CFR parts 433 and 435.
This rule supports and does not
supplant these other applicable
requirements and goals for new Federal
buildings. For example, by designing
buildings to meet the 2015 IECC
baseline, Federal agencies also help
achieve the energy intensity reductions
mandated under section 431 of EISA
2007.

Of particular significance is the
Administration’s Climate Action Plan,
(CAP), issued June 2013, in which the
President affirmed that the Federal
government must position itself as a
leader in clean energy and energy
efficiency, and pledged that Federal
agencies must surpass previous
greenhouse gas reduction achievements,
through a combination of consuming 20
percent of Federal electricity from
renewable sources by 2020, and by
pursuing greater energy efficiency in
Federal buildings.?* Additionally, the
President directed that efficiency
standards for appliances and Federal
buildings set in the first and second
terms combined would reduce carbon
pollution by at least 3 billion metric
tons cumulatively by 2030—equivalent
to nearly one-half of the carbon
pollution from the entire U.S. energy
sector for one year. This rule, which
DOE estimates will avoid cumulative
emissions of 690,200 metric tons of
carbon dioxide through 2030, directly
supports the Administration’s
undertaking to make energy efficiency
in Federal buildings an essential
stratagem in the government’s enduring

14The President’s Climate Action Plan, Office of
the Executive Office of the President, https://
www.whitehouse.gov/sites/default/files/image/
president27sclimateactionplan.pdf, June 2013.

achievement of the greenhouse gas
reduction goals set out in the CAP.

E. Synopsis of Changes to the IECC
Between the 2009 and 2015 IECC

The IECC is updated every three years
by the International Code Council (ICC).
Between the 2009 IECC and the 2015
IECC, the ICC also issued the 2012 IECC.
DOE, as part of its determination
process, evaluates each new version of
the IECC for low-rise residential
buildings. The following summaries are
taken directly from DOE’s
determinations and supporting analyses
for the 2012 IECC *5 and 2015 IECC.16

2012 IECC Changes

In creating the 2012 IECC, ICC
processed 27 sets of approved code
change proposals. Overall, DOE found
that the majority of changes in the 2012
IECC appear to be positive (i.e., have a
positive impact on energy savings)
within the context of the determination
analysis. Of the 27 sets of changes:

e 14 were considered beneficial;

¢ 9 were considered neutral;

e 2 were considered detrimental; and

¢ 2 were considered to have an
unquantifiable impact.

In the 2012 IECC, DOE noted the
following 14 sets of improvements:

1. Increases in prescriptive insulation
levels of walls, roofs and floors,

2. Decrease (improvement) in U-factor
allowances for fenestration,

3. Decrease (improvement) in
allowable Solar Heat Gain Coefficient
(SHGC) for fenestration in warm
climates,

4. Infiltration control: Mandated
whole house pressure test with strict
allowances for air leakage rates,

5. Wall insulation when structural
sheathing is used,

6. Ventilation fan efficiency,

7. Lighting—Increased fraction of
lamps required to be high-efficacy,

8. Air distribution systems—Ileakage
control requirements,

9. Hot water pipe insulation and
length requirements,

10. Skylight definition change,

11. Penalizing electric resistance
heating in the performance compliance
path,

12. Fireplace air leakage control,

13. Insulating covers for in-ground
spas, and

14. Baffles for attic insulation.

DOE also noted the following two
changes that decrease the efficiency of
the 2012 IECC:

15 See determination at http://www.gpo.gov/fdsys/
pkg/FR-2012-05-17/pdf/2012-12000.pdf. See
analysis of energy savings at https://
www.energycodes.gov/sites/default/files/
documents/NationalResidentialEnergyAnalysis.pdf.

1. Steel-framed wall insulation, and

2. Air barrier location.

DOE also noted another two changes
the effect of which was unclear:

1. Fenestration SHGC requirement in
climate zone 4, and

2. Interior shading assumptions in the
performance compliance path.

DOE also noted nine additional
changes that had no apparent impact on
the energy performance of the 2012
IECC:

1. Clarification of the scope of the
residential building section of the IECC,

2. Definition of a whole house
ventilation system,

3. A requirement for the results of the
air leakage test to be put on the
certificate,

4. Inclusion of Visual Transmittance
(VT) in the code,

5. Clarification of recessed lighting
leakage rates,

6. Introduction of ASHRAE Test
Procedure 193 for HVAC equipment
leakage test rates,

7. Introduction of a new test standard
for home ventilation systems,

8. Clarification for the requirement for
thermal distribution system design in
the Simulated Performance Alternative,
and

9. Moving of a requirement for sizing
of equipment from an IRC reference into
the IECC.

All of these changes are discussed in
more detail in DOE’s 2012
Determination.

2015 IECC Changes

In creating the 2015 IECC, ICC
processed 76 approved code change
proposals. Overall, DOE found that the
vast majority of changes in the 2015
IECC appear to be neutral (i.e., have no
direct impact on energy savings) within
the context of the determination
analysis. DOE also found that beneficial
changes (i.e., increased energy savings)
outweigh any changes with a
detrimental effect on energy efficiency
in residential buildings. Of the 76 total
changes:

e 6 were considered beneficial;

62 were considered neutral;

5 were considered negligible;

2 were considered detrimental; and
1 was considered to have an
unquantifiable impact.

The 6 changes considered beneficial
are:

16 See determination at https://
www.regulations.gov/document?D=EERE-2014-BT-
DET-0030-0007.
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Nature of change

Reason for evaluation

Increases insulation requirements for return ducts in at-

tics from R-6 to R-8.

Adds requirements for demand-activated control on hot
water circulation systems and heat trace systems.
Makes IECC, IRC, and IPC consistent and clarifies re-

quirements for these systems.

Deletes requirement for domestic hot water (DHW) pipe
insulation to kitchen and the generic requirement on
long/large-diameter pipes. However, adds DHW pipe

insulation for %4-inch pipes.

Adds demand control requirements for recirculating sys-
tems that use a cold water supply pipe to return water

to the tank.

Revises language requiring the code to apply to historic
buildings if no “compromise to the historic nature and

function of the building” occurs.

Adds requirement for outdoor setback control for hot
water boilers that controls the boiler water temperature

based on the outdoor temperature.

Modestly reduces conduction losses from return ducts in attics.

Demand activated control reduces the runtime of circulation pumps.

Energy lost due to the elimination of hot water pipe insulation on the kitchen pipe is
typically more than made up by added insulation requirements for pipes %4 inches
in diameter, the most common size for trunk lines.

Demand activated control reduces the runtime of circulation pumps.

Additional buildings must meet the code requirements.

Lowering boiler water temperature during periods of moderate outdoor temperature
reduces energy consumption of the boiler.

The two changes were considered
detrimental were:

Nature of change

Reason for evaluation

Slightly increases sunroom U-factor ..................

Defines a new “Tropical” climate zone and adds an op-
tional compliance path for semi-conditioned residential
buildings with a list of pre-defined criteria to be
deemed as code compliant in this climate zone.

areas.

Applies to only climate zones 2 and 3; impacts only thermally isolated sunrooms.
Exception to code requirements applicable to a small number of homes in tropical

The remaining 68 changes were
primarily editorial in nature. These
changes are discussed in more detail in
Table III.1 in DOE’s 2015 IECC
Determination.

IV. Compliance Date

This final rule applies to new Federal
low-rise residential buildings for which
design for construction begins on or
after one year from the publication date
of this rulemaking in the Federal
Register. (42 U.S.C. 6834(a)(1)) Such
buildings must be designed to exceed
the energy efficiency level of the
appropriate updated voluntary standard
by 30 percent if life-cycle cost-effective.
However, at a minimum, such buildings
must achieve the energy efficiency equal
to that of the appropriate updated
voluntary standard. One year lead time
before the design for construction begins
is consistent with DOE’s previous
updates to the energy efficiency
baselines and the original statutory
mandate for Federal building standards.
One year lead time before design for
construction begins helps minimize
compliance costs to agencies, which
may have planned buildings in various
stages of design, and allows for design
changes to more fully consider life-cycle
cost-effective measures (as opposed to
having to revise designs in
development, which may make

incorporation of energy efficiency
measure more difficult or expensive).

V. Reference Resources

The Department originally prepared
this list of resources to help Federal
agencies achieve building energy
efficiency levels of at least 30 percent
below the 2009 IECC. The Department
has reviewed these resources and
believes that they continue to be useful
for helping agencies maximize their
energy efficiency levels. The
Department has updated this resource
list as appropriate. These resources
come in many forms and in a variety of
media. Resources are provided for all
buildings, and also specifically for low-
rise residential buildings.

A. Resources for Low-Rise Residential
Buildings

1. Energy Efficient Products—U.S. DOE
Federal Energy Management Program
and U.S. Environmental Protection
Agency (EPA) ENERGY STAR Program

http://energy.gov/eere/femp/energy-and-

water-efficient-products

Federal agencies are required to
specify Federal Energy Management
Program (FEMP) designated or ENERGY
STAR equipment, including building
mechanical and lighting equipment and
builder-supplied appliances, for
purchase and installation in all new

construction. 42 U.S.C. 8259b(b)
Although this rule does not specifically
address the use of this equipment,
ENERGY STAR and FEMP-Designated
products are generally more energy
efficient than the corresponding
requirements of the 2015 IECC, and may
be used to achieve part of the savings
required of Federal building designs.
Therefore, DOE lists this Web site as a
potential resource.

2. Life-Cycle Cost Analysis—U.S. DOE
Federal Energy Management Program

http://energy.gov/sites/prod/files/2015/
06/f23/ashb15.pdf

The life-cycle cost analysis rules
promulgated in 10 CFR part 436 Subpart
A Life-Cycle Cost Methodology and
Procedures conform to requirements in
the Federal Energy Management
Improvement Act of 1988 (Pub. L. 100—
615) and subsequent energy
conservation legislation, as well as
Executive Order 13693, Planning for
Federal Sustainability in the Next
Decade. The life-cycle cost guidance
and required discount rates and energy
price projections are determined
annually by FEMP and the Energy
Information Administration, and are
published in the Annual Supplement to
The National Institute of Standards and
Technology Handbook 135: “Energy
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http://energy.gov/eere/femp/energy-and-water-efficient-products
http://energy.gov/sites/prod/files/2015/06/f23/ashb15.pdf
http://energy.gov/sites/prod/files/2015/06/f23/ashb15.pdf
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Price Indices and Discount Factors for
Life-Cycle Cost Analysis”.

3. ENERGY STAR Buildings—U.S.
Environmental Protection Agency and
U.S. Department of Energy

(http://www.energystar.gov/homes)

ENERGY STAR is a government-
backed program helping businesses and
individuals protect the environment
through superior energy efficiency. The
EPA program requirements for ENERGY
STAR-labeled homes, effective as of the
date of this rule, provide a useful guide
for meeting the Federal energy
efficiency standard for low-rise
residential buildings.

4. Passive House Institute US

http://www.phius.org/home-page
This Web site provides information

on designing and building very low
energy homes.

5. Energy Efficient Home Design—U.S.
DOE Building Technologies Program

http://energy.gov/energysaver/energy-
efficient-home-design
This Web site provides information
on energy efficient home design
strategies, and technologies to support
energy efficiency in residences.

6. 2012 National Green Building
Standard—ICC and NAHB

http://shop.iccsafe.org/2012-national-
green-building-standard-icc-700-
2012.html

This standard provides requirements
for building high-efficiency and green
homes and multi-family buildings.

7. LEED for Homes—US Green Building
Council

http://www.usgbc.org/articles/getting-
know-leed-homes-design-and-
construction

This certification system provides
requirements for building high-
efficiency and green homes and multi-
family buildings.

8. Green Globes—The Green Building
Initiative
http://www.thegbi.org/

This certification provides
requirements for building high-
efficiency and green multi-family
buildings.

9. 2015 IECC—ICC

http://shop.iccsafe.org/codes/2015-
international-codes-and-references/
2015-international-energy-
conservation-coder-1.html
The baseline energy efficiency
standard for low-rise residential
buildings is the 2015 IECC.

10. Whole Building Design Guide—
National Institute of Building Sciences

http://www.wbdg.org/

A portal providing one-stop access to
up-to-date information on a wide range
of building-related guidance, criteria
and technology from a “whole
buildings” perspective.

VI. Regulatory Analysis

A. Review Under Executive Order
12866, “Regulatory Planning and
Review”

This final rule is a “significant
regulatory action” under Executive
Order 12866, “Regulatory Planning and
Review.” 58 FR 51735 (October 4, 1993).
Accordingly, this action was subject to
review by the Office of Information and
Regulatory Affairs in the Office of
Management and Budget (OMB). OMB
has completed its review. As discussed
previously in this rule, DOE is required
to determine, based on the cost-
effectiveness, whether the standards for
Federal buildings should be updated to
reflect an amendment to the IECC
standard. As stated in this preamble,
DOE complied with the statutory
language by analyzing the cost-
effectiveness of the 2015 IECC, and
through DOE’s involvement in the ICC
code development process, including
consideration of the cost-effectiveness of
the 2015 IECC.

DOE has also reviewed this regulation
pursuant to Executive Order 13563,
issued on January 18, 2011. 76 FR 3281
(January 21, 2011). E.O. 13563 is
supplemental to and explicitly reaffirms
the principles, structures, and
definitions governing regulatory review
established in Executive Order 12866.

Review under Executive Order 12866
requires an analysis of the economic
effect of the rule. For this purpose, DOE
estimated incremental first cost (in this
case, the difference between the cost of
a building designed to meet the 2015
IECC and a building designed to meet
the 2009 IECC) for the Federal low-rise

residential buildings sector, as well as
life-cycle cost net savings. DOE
determined that the total incremental
first cost estimate is an increase of $4.1
million per year, with an average first
cost increase of $2,051 per household.
DOE estimated $14.8 million in annual
life-cycle cost (LCC) net savings for the
entire Federal low-rise residential
buildings sector with an average life-
cycle cost net savings of $7,421 per
household.

DOE’s assumptions and methodology
for the cost-effectiveness of this rule are
based on DOE’s cost-effectiveness
analysis of the 2015 IECC,7 as well as
DOE’s Environmental Assessment (EA)
for this rulemaking.18 The EA identified
a rate of new Federal residential
construction of 4,936 homes per year.
As described in the EA, this estimate is
derived from consideration of data from
a number of sources. DOE’s cost-
effectiveness analysis of the 2015 IECC
provides tables for the first cost
increase, the energy savings, and the life
cycle costs associated with the 2015
IECC versus the 2012 IECC and 2009
IECC by climate zone. DOE’s cost-
effectiveness report does not provide
national average values, but does
provide sufficient weighting data so that
these national averages can be
calculated. The weighting data provided
in the cost-effectiveness report is used
to generate the rows labeled ‘“National
Average” in Tables 1, 2, and 3 in this
preamble.

Table 1 lists the increased first costs
associated with the 2015 IECC for a
standard 2,400 ft2 prototypical home
and a standard 1,200 ft2 prototypical
apartment/condo building. DOE
believes that the majority of Federal
low-rise residential construction will be
single family homes built by the
Department of Defense (or their

17DOE’s Cost Effectiveness report on the 2015
IECC is ‘“National Cost-Effectiveness of the
Residential Provisions of the 2015 IECC”, PNNL—
24240, Mendon et al, June 2015. Available at
https://www.energycodes.gov/sites/default/files/
documents/2015IECC_CE_Residential.pdf.

18 The Environmental Assessment (EA) (DOE/EA—
2020) is entitled, “Environmental Assessment for
Final Rule, 10 CFR part 435, ‘Energy Efficiency
Standards for New Federal Low-Rise Residential
Buildings,” Baseline Standards Update”. The EA
may be found in the docket for this rulemaking and
at https://energy.gov/sites/prod/files/2016/12/f34/
EA-2020-FEA-2016.pdf.


http://shop.iccsafe.org/codes/2015-international-codes-and-references/2015-international-energy-conservation-coder-1.html
http://shop.iccsafe.org/codes/2015-international-codes-and-references/2015-international-energy-conservation-coder-1.html
http://shop.iccsafe.org/codes/2015-international-codes-and-references/2015-international-energy-conservation-coder-1.html
http://shop.iccsafe.org/codes/2015-international-codes-and-references/2015-international-energy-conservation-coder-1.html
https://www.energycodes.gov/sites/default/files/documents/2015IECC_CE_Residential.pdf
https://www.energycodes.gov/sites/default/files/documents/2015IECC_CE_Residential.pdf
http://shop.iccsafe.org/2012-national-green-building-standard-icc-700-2012.html
http://shop.iccsafe.org/2012-national-green-building-standard-icc-700-2012.html
http://shop.iccsafe.org/2012-national-green-building-standard-icc-700-2012.html
https://energy.gov/sites/prod/files/2016/12/f34/EA-2020-FEA-2016.pdf
https://energy.gov/sites/prod/files/2016/12/f34/EA-2020-FEA-2016.pdf
http://energy.gov/energysaver/energy-efficient-home-design
http://energy.gov/energysaver/energy-efficient-home-design
http://www.energystar.gov/homes
http://www.phius.org/home-page
http://www.thegbi.org/
http://www.wbdg.org/
http://www.usgbc.org/articles/getting-know-leed-homes-design-and-construction
http://www.usgbc.org/articles/getting-know-leed-homes-design-and-construction

2864

Federal Register/Vol. 82, No. 6/Tuesday, January 10, 2017 /Rules and Regulations

privatization contractors), but there is a
possibility that some Federal low-rise
multi-family buildings could be built,19

so the results of DOE’s first cost analysis
are shown in full. The 2015 IECC does
increase the first cost of construction of

new homes and apartments/condos
compared to the 2009 IECC in all
climate zones in the United States.

TABLE 1—TOTAL INCREMENTAL FIRST COST FOR 2015 IECC COMPARED TO THE 2009 IECC

2,400 ft2 house 1,200 ft2 apartment/condo 2
: Slab
Climate zone Unheated y
Heated unheated Heated
Slab-on-grade bg;?,vrvsepn;égr basement basement, or basement
crawlspace
T e eanes $1,585 $1,553 $1,553 $848 $848
1,152 1,152 1,152 848 848
1,920 1,888 1,888 968 968
2,495 2,463 2,463 1,175 1,175
2,005 1,973 1,973 1,012 1,012
1,493 1,461 1,715 827 865
2,718 2,686 2,686 1,266 1,266
2,718 2,686 2,686 1,266 1,266
2,718 2,686 2,686 1,266 1,266
National Average ........ 2,060 2,028 2,081 1,026 1,034
Foundation Weight¢ 0.479 0.379 0.142 0.858 0.142

aFor multifamily homes with an oil-fired boiler, an additional incremental cost of $30.55 for the outdoor air temperature reset applies to all cli-

mate zones.

bThis cost applies to 35% of all new single-family homes in the tropical climate zone. The tropical climate zone accounts for around 50% of all
new single-family construction starts in climate zone 1.
¢ Foundation weights from Table 1.3 of the 2015 IECC Cost-Effectiveness Report.

The first cost data shown in Table 1
can be further aggregated by foundation
type using the foundation type
weightings found in the 2015 IECC Cost-
Effectiveness report (and also shown in
Table 1 in the row labeled “Foundation
Weights”’). The results of that weighting
indicate that the typical first cost of a
home would be $2,051 and that of an
apartment/condo would be $1,027.
These first cost increases should be
compared to the estimated first cost of
new Federal low-rise residential
construction, but that information is not
typically publicly available. Instead,
DOE has chosen to compare these costs
to typical costs in the private sector.

The National Association of Realtors
(NAR) in a press release dated
September 21, 2015 states that the
median U.S. single family home price
was $230,200 in August 2015.2° The
$2,051 cost increase represents
approximately 0.9% of the average cost
of a new home. As previously stated,
DOE does not believe that a large
fraction of Federal low-rise construction
falls under this rule, but for comparison,
the same NAR press release lists the
price for condominiums at $217,400.
The $1,027 cost increase for
condominiums represents a 0.5%
increase. Any increase in first cost

19DOE’s main source of Federal construction
information, the Federal Real Property Profile, does
list Family Housing and Barracks/Apartments as
separate categories but does not differentiate
Barracks/Apartments on the basis of number of
stories. DOE assumes the all Family Housing would
fall under this rule, while Barracks/Apartments are

would be accompanied by a reduction
in energy costs and an increase in life
cycle cost savings.

The estimated energy cost savings
associated with the 2015 IECC is shown
in Table 2. This table is based on a
combination of single-family homes and
apartments/condos as described in
DOE’s cost-effectiveness report. While
the weighting of homes and apartments/
condos may not be identical in the
private and Federal sectors, the trends
are similar for both single-family homes
and apartments/condos. The 2015 IECC
saves a considerable amount of energy
costs over the 2009 IECC in all climate
zones in the United States.

TABLE 2—AVERAGE ANNUAL ENERGY
COST SAVINGS FOR THE 2015 IECC
COMPARED TO THE 2009 IECC

Average annual
energy cost
savings
($/residence-yr)

Climate zone

$179
220
256
353
353
497
841
1,199

regulated under the Federal building energy
efficiency standards for commercial and high-rise
multi-family buildings. While Barracks may be
envisioned long low buildings containing rows of
cots, this vision is driven primarily by old-style
barracks from the past. DOD’s new training barracks
tend to combine sleeping accommodations, class

TABLE 2—AVERAGE ANNUAL ENERGY
COST SAVINGS FOR THE 2015 IECC
COMPARED TO THE 2009 IECC—
Continued

Average annual
energy cost
savings
($/residence-yr)

Climate zone

National Average ............ 315

The life-cycle cost impact of the 2015
IECC is shown in Table 3. Again, these
values represent the combination of
single-family homes and apartments/
condos, but the trends are clear. The
2015 IECC has large life cycle cost-
savings in all climate zones in the U.S.

TABLE 3—TOTAL LIFE CYCLE COST
SAVINGS FOR THE 2015 IECC Cowm-
PARED TO THE 2009 IECC

Total life cycle
cost savings
($/residence-yr)

Climate zone

+$4,418
+5,725
+6,569
+8,088
+7,697
+11,231
+17,525

rooms, and physical training facilities and are
therefore designed by DOD using the Federal
commercial and high-rise multi-family
requirements.

20 See http://www.realtor.org/news-releases/2015/
09/existing-home-sales-stall-in-august-prices-
moderate.


http://www.realtor.org/news-releases/2015/09/existing-home-sales-stall-in-august-prices-moderate
http://www.realtor.org/news-releases/2015/09/existing-home-sales-stall-in-august-prices-moderate
http://www.realtor.org/news-releases/2015/09/existing-home-sales-stall-in-august-prices-moderate
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TABLE 3—TOTAL LIFE CYCLE COST
SAVINGS FOR THE 2015 IECC Cowm-
PARED TO THE 2009 IECC—Contin-
ued

Total life cycle
cost savings
($/residence-yr)

Climate zone

+24,003
+7,421

National Average

Multiplying the estimated 4936 new
Federal homes per year by the national
average values in Tables 1, 2, and 3
provides a summary of annual cost
increases, energy savings, and first cost-
increases for the entire Federal low-rise
sector shown in Table 4.

TABLE 4—ANNUAL NATIONAL AVERAGE
FIRST COST INCREASE, ENERGY
SAVINGS, AND LIFE CYCLE COST
SAVINGS FOR FEDERAL Low RISE
RESIDENTIAL SECTOR FOR THE 2015
IECC COMPARED TO 2009 IECC

Annual national
. average fist cost
Metric increase
(million)
Incremental First Cost In-
Crease .....cccoeeeereennen. $9.24
Energy Savings .............. 1.55
Life Cycle Cost Savings 36.6

B. Administrative Procedure Act

DOE notes that the determination
regarding the 2015 IECC in the context
of State building codes was subject to
notice and comment in evaluating the
voluntary consensus codes. See 79 FR
57915 (September 26, 2014) for the
preliminary determination and 80 FR
33250 (June 11, 2015) for the final
determination. DOE also notes that the
determination regarding the 2012 IECC
in the context of State building codes
was subject to notice and comment in
evaluating the voluntary consensus
codes. See 76 FR 42688 (July 19, 2011)
for the preliminary determination and
77 FR 29322 (May 17, 2012) for the final
determination. The determinations
made in the context of the State codes
are equally applicable in the context of
Federal buildings. DOE finds that
providing notice and comment on the
determinations again in the context of
Federal buildings would be
unnecessary. The fact that the voluntary
consensus codes apply to Federal
buildings as opposed to the general
building stock does not require a
different evaluation of energy efficiency
and cost-effectiveness. Additionally,
DOE notes that this rule, which updates
energy efficiency performance standards

for the design and construction of new
Federal buildings, is a rule relating to
public property, and therefore is not
subject to the rulemaking requirements
of the Administrative Procedure Act,
including the requirement to publish a
notice of proposed rulemaking. (See 5
U.S.C. 553(a)(2))

C. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires the
preparation of an initial regulatory
flexibility analysis for any rule that by
law must be proposed for public
comment, unless the agency certifies
that the rule, if promulgated, will not
have a significant economic impact on
a substantial number of small entities.
As required by Executive Order 13272,
Proper Consideration of Small Entities
in Agency Rulemaking, 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process, 68 FR 7990. The
Department has made its procedures
and policies available on the Office of
General Counsel’s Web site: http://
energy.gov/gc/office-general-counsel.

DOE has determined that a notice of
proposed rulemaking is not required by
5 U.S.C. 553 or any other law for
issuance of this rule. As such, the
analytical requirements of the
Regulatory Flexibility Act do not apply.

D. Review Under the Paperwork
Reduction Act of 1995

This rulemaking will impose no new
information or record keeping
requirements. Accordingly, Office of
Management and Budget (OMB)
clearance is not required under the
Paperwork Reduction Act. (44 U.S.C.
3501 et seq).

E. Review Under the National
Environmental Policy Act of 1969

The Department prepared an
Environmental Assessment (EA) (DOE/
EA—2020) entitled, “Environmental
Assessment for Final Rule, 10 CFR part
435, ‘Energy Efficiency Standards for
New Federal Low-Rise Residential
Buildings,” Baseline Standards
Update,” 21 pursuant to the Council on
Environmental Quality’s (CEQ)
Regulations for Implementing the
Procedural Provisions of the National
Environmental Policy Act (40 CFR parts
1500-1508), the National Environmental

21 The EA may be found in the docket for this
rulemaking and at https://energy.gov/sites/prod/
files/2016/12/f34/EA-2020-FEA-2016.pdf.

Policy Act of 1969 (NEPA), as amended
(42 U.S.C. 4321 et seq.), and DOE’s
NEPA Implementing Procedures (10
CFR part 1021).

The EA addresses the possible
incremental environmental effects
attributable to the application of the
final rule. The only anticipated impact
would be a decrease in outdoor air
pollutants resulting from decreased
fossil fuel burning for energy use in
Federal buildings. Therefore, DOE has
issued a Finding of No Significant
Impact (FONSI), pursuant to NEPA, the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and DOE’s regulations for
compliance with NEPA (10 CFR part
1021).

To identify the potential
environmental impacts that may result
from implementing the final rule on
new Federal low-rise residential
buildings, DOE compared the
requirements of the final rule updating
energy efficiency performance standard
for Federal new low-rise residential
buildings to 2015 IECC with the “no-
action alternative” of using the current
Federal standards (the 2009 IECC). This
comparison is identical to that
undertaken by DOE in its
determinations of energy savings of
those standards and codes.

Accordingly, DOE concludes in the
EA that new Federal buildings designed
and constructed to the 2015 IECC will
use less energy than new Federal
buildings designed and constructed to
the 2009 IECC because the 2015 IECC is
more efficient than 2009 IECC. This
decrease in energy usage translates to
reduced emissions of carbon dioxide
(CO»), nitrogen oxides (NOx), and
mercury (Hg) over the thirty-year period
examined in the EA. Cumulative
emission reductions for 30 years of
construction (2018 through 2047) and
30 years of energy reduction for each
building built during that period can be
estimated at up to 4,114,800 metric tons
of CO,, up to 3,147 metric tons of NOx,
and up to 0.0338 metric tons of Hg. DOE
conducted a separate calculation to
determine emissions reductions relative
to the targets identified in the CAP. This
calculation showed that the cumulative
reduction in CO, emissions through
2030 amounts to 690,220 metric tons of
CO,.22

22 See discussion of CAP calculations in footnote
12 on page 23 of the EA for this rule. The EA may
be found in the docket for this rulemaking and at
https://energy.gov/sites/prod/files/2016/12/f34/EA-
2020-FEA-2016.pdf.


https://energy.gov/sites/prod/files/2016/12/f34/EA-2020-FEA-2016.pdf
https://energy.gov/sites/prod/files/2016/12/f34/EA-2020-FEA-2016.pdf
https://energy.gov/sites/prod/files/2016/12/f34/EA-2020-FEA-2016.pdf
https://energy.gov/sites/prod/files/2016/12/f34/EA-2020-FEA-2016.pdf
http://energy.gov/gc/office-general-counsel
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F. Review Under Executive Order 13132,
“Federalism’”

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999), imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications. The
Executive Order requires agencies to
examine the constitutional and statutory
authority supporting any action that
would limit the policymaking discretion
of the States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications. On March
14, 2000, DOE published a statement of
policy describing the intergovernmental
consultation process it will follow in the
development of such regulations, 65 FR
13735. DOE examined this rule and
determined that it does not preempt
State law and does not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of Government. No further action
is required by Executive Order 13132.

G. Review Under Executive Order
12988, ““Civil Justice Reform”

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, ““Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct, rather than a general
standard and promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct,
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to

review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this rule
meets the relevant standards of
Executive Order 12988.

H. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4) requires each Federal agency to
assess the effects of Federal regulatory
actions on State, local, and tribal
governments and the private sector. For
a proposed regulatory action likely to
result in a rule that may cause the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish a written
statement that estimates the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a) and
(b)) The UMRA also requires a Federal
agency to develop an effective process
to permit timely input by elected
officers of State, local, and tribal
governments on a proposed ‘“‘significant
intergovernmental mandate” and
requires an agency plan for giving notice
and opportunity for timely input to
potentially affected small governments
before establishing any requirements
that might significantly or uniquely
affect small governments. On March 18,
1997, DOE published a statement of
policy on its process for
intergovernmental consultation under
UMRA (62 FR 12820) (also available at
http://energy.gov/gc/office-general-
counsel). This final rule contains
neither an intergovernmental mandate
nor a mandate that may result in the
expenditure of $100 million or more in
any year by State, local, and tribal
governments, in the aggregate, or by the
private sector, so these requirements
under the Unfunded Mandates Reform
Act do not apply.

I. Review Under the Treasury and
General Government Appropriations
Act of 1999

Section 654 of the Treasury and
General Government Appropriations
Act of 1999 (Pub. L. 105—-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
final rule would not have any impact on
the autonomy or integrity of the family
as an institution. Accordingly, DOE has
concluded that it is not necessary to

prepare a Family Policymaking
Assessment.

J. Review Under Executive Order 12630,
“Governmental Actions and
Interference With Constitutionally
Protected Property Rights”

The Department has determined,
under Executive Order 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights”” 53 FR 8859 (March 18, 1988)
that this rule would not result in any
takings which might require
compensation under the Fifth
Amendment to the United States
Constitution.

K. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516, note)
provides for agencies to review most
disseminations of information to the
public under guidelines established by
each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (February 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (October 7, 2002). DOE has
reviewed this final rule under the OMB
and DOE guidelines and has concluded
that it is consistent with applicable
policies in those guidelines.

L. Review Under Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use”

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any proposed significant energy action.
A “significant energy action” is defined
as any action by an agency that
promulgated or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the


http://energy.gov/gc/office-general-counsel
http://energy.gov/gc/office-general-counsel
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action and their expected benefits on
energy supply, distribution, and use.
DOE’s Energy Information
Administration (EIA) estimates that new
construction in the residential sector
will range from average about 81 million
households in the US in 2016, with a
growth rate of roughly 0.8% per year
which is equivalent to about 648,000
new households per year.23 This rule is
expected to incrementally reduce the
energy usage of approximately 4936 24
units of Federal low-rise residential
construction annually. Thus, the rule
represents approximately 0.76% of the
expected annual U.S. construction in
2017, and less in every succeeding year.
This final rule would not have a
significant adverse effect on the supply,
distribution, or use of energy and,
therefore, is not a significant energy
action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

M. Review Under Section 32 of the
Federal Energy Administration Act of
1974

Under section 301 of the Department
of Energy Organization Act (Pub. L. 95—
91), DOE must comply with section 32
of the Federal Energy Administration
Act of 1974 (Pub. L. 93-275), as
amended by the Federal Energy
Administration Authorization Act of
1977 (Pub. L. 95-70). (15 U.S.C. 788)
Section 32 provides that where a
proposed rule authorizes or requires use
of commercial standards, the NOPR
must inform the public of the use and
background of such standards. In
addition, section 32(c) requires DOE to
consult with the Department of Justice
(DOJ) and the Federal Trade
Commission (FTC) concerning the
impact of the commercial or industry
standards on competition.

Although section 32 specifically refers
to the proposed rule stage, DOE is
meeting these requirements at the final
rule stage because there was no
proposed rule for this action. This final
rule incorporates testing methods
contained in the following commercial
standard: ICC 2015 IECC, International
Energy Conservation Code, 2014,
International Code Council, ISBN 978—
1-60983—-486-9.

DOE has evaluated these standards
and notes that the IECC Standard is
developed under ICC’s governmental
consensus standard procedures, and is
under a three-year maintenance cycle.
ICC has established a program for
regular publication of errata and

23 See Table A4 of the 2016 Annual Energy
Outlook at http://www.eia.gov/forecasts/aeo/.

24 See Environmental Assessment for this rule for
origin of the 4936 homes estimate.

revisions, including procedures for
timely, documented, consensus action
on requested changes to the IECC. The
2015 IECC was published in 2014.
However, DOE is unable to conclude
whether the IECC fully complies with
the requirements of section 32(b) of the
FEAA (i.e., whether they were
developed in a manner that fully
provides for public participation,
comment, and review). DOE has
consulted with both the Attorney
General and the Chairman of the FTC
about the impact on competition of
using the methods contained in these
standards and has received no
comments objecting to their use.

N. Description of Materials Incorporated
by Reference

In this rule, DOE incorporates by
reference the ICC 2015 IECC,
International Energy Conservation Code,
Copyright 2014. This U.S. standard
provides minimum requirements for
energy efficient designs for low-rise
residential buildings. Copies of this
standard are available from the
International Code Council, 4051 West
Flossmoor Road, Country Club Hills, IL
60478, 1-888—422-7233, http://
www.iccsafe.org.

VII. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of this rule prior to its effective date.
The report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

VIII. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final rule.

List of Subjects in 10 CFR Part 435

Buildings and facilities, Energy
conservation, Federal buildings and
facilities, Housing, Incorporation by
reference.

Issued in Washington, DC, on December
28, 2016.

David J. Friedman,
Acting Assistant Secretary, Energy Efficiency
and Renewable Energy.

For the reasons set forth in the
preamble, the Department of Energy
amends part 435 of chapter II of title 10
of the Code of Federal Regulations as set
forth below:

PART 435—ENERGY EFFICIENCY
STANDARDS FOR THE DESIGN AND
CONSTRUCTION OF NEW FEDERAL
LOW-RISE RESIDENTIAL BUILDINGS

m 1. The authority citation for part 435
continues to read as follows:

Authority: 42 U.S.C. 6831-6832; 6834—
6836; 42 U.S.C. 8253-54, 42 U.S.C. 7101 et
seq.

m 2. Section 435.2 is amended by:

m a. Adding in alphabetical order the
definition of “IECC Baseline Building
2015”; and

m b. Revising the definition of “New
Federal building”.

The revision and addition read as
follows:

§435.2 Definitions.

* * * * *

IECC Baseline Building 2015 means a
building that is otherwise identical to
the proposed building but is designed to
meet, but not exceed, the energy
efficiency specifications in the ICC IECC
2015 (incorporated by reference, see
§435.3).

* * * * *

New Federal building means any new
building (including a complete
replacement of an existing building
from the foundation up) to be
constructed by, or for the use of, any
federal agency. Such term shall include
buildings built for the purpose of being
leased by a federal agency, and
privatized military housing.

* * * * *

m 3. Revise §435.3(b) to read as follows:

§435.3 Materials incorporated by
reference.

* * * * *

(b) ICC. International Code Council,
4051 West Flossmoor Road, Country
Club Hills, IL. 60478, 1-888—-422-7233,
or go to http://www.iccsafe.org/.

(1) ICC International Energy
Conservation Code (IECC), 2004
Supplement Edition (“IECC 2004”),
January 2005, IBR approved for
§§435.2, 435.4, 435.5;

(2) ICC International Energy
Conservation Code (IECC), 2009 Edition
(“IECC 2009”), January 2009, IBR
approved for §§435.2, 435.4, 435.5.

(3) ICC International Energy
Conservation Code (IECC), 2015 Edition
(“IECC 2015”), published May 30, 2014,
IBR approved for §§435.2, 435.4, 435.5.
m 4. Section 435.4 is amended by:

m a. Revising the introductory text of
paragraph (a)(2);

m b. Adding paragraph (a)(3); and

m c. Revising paragraph (b).

The revisions and addition reads as
follows:

§435.4 Energy efficiency performance
standard.

(a) * *x %

(2) All Federal agencies shall design
new Federal buildings that are low-rise
residential buildings, for which design
for construction began on or after


http://www.eia.gov/forecasts/aeo/
http://www.iccsafe.org
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August 10, 2012, but before January 10,
2018 to:

* * * * *

(3) All Federal agencies shall design
new Federal buildings that are low-rise
residential buildings, for which design
for construction began on or after
January 10, 2018 to:

(i) Meet the IECC 2015, (incorporated
by reference, see § 435.3), including the
mandatory mechanical ventilation
requirements in Section R403.6 of the
2015 IECC; and

(ii) If life-cycle cost-effective, achieve
energy consumption levels, calculated
consistent with paragraph (b) of this
section, that are at least 30 percent
below the levels of the IECC Baseline
Building 2015.

(b)(1) For new Federal low-rise
residential buildings whose design for
construction began before January 10,
2018, energy consumption for the
purposes of calculating the 30 percent
savings shall include space heating,
space cooling, and domestic water
heating.

(2) For new Federal low-rise
residential buildings whose design for
construction began on or after before
January 10, 2018, energy consumption
for the purposes of calculating the 30
percent savings shall include space
heating, space cooling, lighting,
mechanical ventilation, and domestic

water heating.
* * * * *

m 5. Revise §435.5 to read as follows:

§435.5 Performance level determination.

(a) For new Federal buildings for
which design for construction began on
or after January 3, 2007, but before
August 10, 2012, each Federal agency
shall determine energy consumption
levels for both the IECC Baseline
Building 2004 and proposed building by
using the Simulated Performance
Alternative found in section 404 of the
IECC 2004 (incorporated by reference,
see §435.3).

(b) For new Federal buildings for
which design for construction began on
or after August 10, 2012, but before
January 10, 2018, each Federal agency
shall determine energy consumption
levels for both the IECC Baseline
Building 2009 and proposed building by
using the Simulated Performance
Alternative found in section 405 of the
IECC 2009 (incorporated by reference,
see §435.3).

(c) For new Federal buildings for
which design for construction began on
or after January 10, 2018 each Federal
agency shall determine energy
consumption levels for both the IECC
Baseline Building 2015 and proposed

building by using the Simulated
Performance Alternative found in
section R405 of the IECC 2015
(incorporated by reference, see § 435.3).
[FR Doc. 2017—00025 Filed 1-9-17; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2016-8833; Airspace
Docket No. 16-ACE—-8]

Amendment of Class E Airspace for
the Following lowa Towns; Algona, IA;
Ankeny, |A; Atlantic, IA; Belle Plane,
IA; Creston, IA; Estherville, IA;
Grinnell, IA; Guthrie Center, IA; and
Oelwein, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies Class E
surface area at Ankeny Regional Airport,
Ankeny, IA; and Class E airspace
extending upward from 700 feet above
the surface at Algona Municipal Airport,
Algona, IA; Ankeny Regional Airport;
Atlantic Municipal Airport, Atlantic, IA;
Belle Plaine Municipal Airport, Belle
Plaine, IA; Creston Municipal Airport,
Creston, IA; Estherville Municipal
Airport, Estherville, IA; Grinnell
Regional Airport, Grinnell, IA; Guthrie
County Regional Airport, Guthrie
Center, IA; and Oelwein Municipal
Airport, Oelwein, IA. Decommissioning
of non-directional radio beacons (NDB),
cancellation of NDB approaches, and
implementation of area navigation
(RNAV) procedures have made this
action necessary for the safety and
management of Instrument Flight Rules
(IFR) operations at these airports.
Additionally, the geographic
coordinates for Algona Municipal
Airport, Atlantic Municipal Airport, and
Grinnell Regional Airport are being
adjusted to coincide with the FAA’s
aeronautical database. The name of
Belle Plaine, IA, is also being adjusted
to correct a misspelling in the legal
description.

DATES: Effective 0901 UTC, April 27,
2017. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11A,
Airspace Designations and Reporting

Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC, 20591;
telephone: 202—-267-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11A at NARA, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal-
regulations/ibr_locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class E surface area at Ankeny Regional
Airport, Ankeny, IA; and Class E
airspace extending upward from 700
feet above the surface at Algona
Municipal Airport, Algona, IA; Ankeny
Regional Airport; Atlantic Municipal
Airport, Atlantic, IA; Belle Plaine
Municipal Airport, Belle Plaine, IA;
Creston Municipal Airport, Creston, IA;
Estherville Municipal Airport,
Estherville, IA; Grinnell Regional
Airport, Grinnell, IA; Guthrie County
Regional Airport, Guthrie Center, IA;
and Oelwein Municipal Airport,
Oelwein, IA.

History

On September 23, 2016, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM),
(81 FR 65583) Docket No. FAA—-2016—
8833, to amend Class E surface area at


http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
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Ankeny Regional Airport, Ankeny, IA;
and Class E airspace extending upward
from 700 feet above the surface at
Algona Municipal Airport, Algona, IA;
Ankeny Regional Airport; Atlantic
Municipal Airport, Atlantic, IA; Belle
Plaine Municipal Airport, Belle Plaine,
IA; Creston Municipal Airport, Creston,
IA; Estherville Municipal Airport,
Estherville, IA; Grinnell Regional
Airport, Grinnell, IA; Guthrie County
Regional Airport, Guthrie Center, IA;
and Oelwein Municipal Airport,
Oelwein, IA. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received.

Class E airspace designations are
published in paragraph 6002 and 6005,
respectively, of FAA Order 7400.11A,
dated August 3, 2016, and effective
September 15, 2016, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11A, Airspace Designations and
Reporting Points, dated August 3, 2016,
and effective September 15, 2016. FAA
Order 7400.11A is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11A lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
modifies:

Class E surface area airspace within a
4.2-mile radius (increased from the 4-
mile radius) of Ankeny Regional
Airport, Ankeny, IA;

Class E airspace extending upward
from 700 feet above the surface:

By removing the 10-mile extension
northwest of Algona Municipal Airport,
Algona, IA, and updating the geographic
coordinates of the airport to coincide
with the FAA’s aeronautical database;

Within a 6.7-mile radius (reduced
from the previous 7.1-mile radius) of
Ankeny Regional Airport, Ankeny, IA,
and removing the extensions 9.3 miles
northeast and 11.1 miles north of the
airport;

Within a 7.2-mile radius (increased
from the 6.8-mile radius) of Atlantic
Municipal Airport, Atlantic, IA, with an
extension to the northeast from the 7.2-
mile radius to 9.2 miles, and updating
the geographic coordinates of the airport

to coincide with the FAA’s aeronautical
database;

Within a 6.5-mile radius (reduced
from the previous 7.5-mile radius) of
Belle Plaine Municipal Airport, Belle
Plaine, IA, and correcting city
designation from Belle Plane to Belle
Plaine;

By removing the 11-mile extension
south of Creston Municipal Airport,
Creston, IA;

By removing the 7.4-mile extensions
south and northwest of Estherville
Municipal Airport, Estherville, IA;

Within a 6.5-mile radius (reduced
from the previous 7.6-mile radius) of
Grinnell Regional Airport, Grinnell, IA,
and updating the geographical
coordinates of the airport to coincide
with the FAA’s aeronautical database;

By adding an extension to the north
from the 6.4-mile radius to 9.8 miles of
Guthrie County Regional Airport,
Guthrie Center, IA;

And within a 6.4-mile radius (reduced
from the previous 7.3-mile radius) of
Oelwein Municipal Airport, Oelwein,
IA.

Airspace reconfiguration is necessary
due to the decommissioning of the
Mapleton NDB, cancellation of NDB
approaches, and implementation of
RNAV procedures at the airport and for
the safety and management of the
standard instrument approach
procedures for IFR operations at these
airports.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental

Impacts: Policies and Procedures,”
paragraph 5—-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11A,
Airspace Designations and Reporting
Points, dated August 3, 2016, and
effective September 15, 2016, is
amended as follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ACEIA E2 Ankeny, IA [Amended]

Ankeny Regional Airport, IA
(Lat. 41°41°29” N., long. 93°33'59” W.)
Within a 4.2-mile radius of Ankeny
Regional Airport, excluding that portion
within the Des Moines Class C airspace area.
* * * * *

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ACETA E5 Algona, IA [Amended]

Algona Municipal Airport, IA
(Lat. 43°04’41” N., long. 94°16°19” W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Algona Municipal Airport.

* * * * *

ACETAE5 Ankeny, IA [Amended]
Ankeny Regional Airport, IA

(Lat.41°4129” N., long. 93°33'59” W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Ankeny Regional Airport, excluding
that portion within the Des Moines Class C
airspace area.

ACE IA E5 Atlantic, IA [Amended]
Atlantic Municipal Airport, IA
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(Lat. 41°24’14” N., long. 95°02'56” W.)

That airspace extending upward from 700
feet above the surface within a 7.2-mile
radius of Atlantic Municipal Airport and
within 1.8 miles each side of the 022° bearing
from the airport extending from the 7.2-mile
radius to 9.2 miles northeast of the airport.

* * * * *

ACE IA E5 Belle Plaine, IA [Amended]

Belle Plaine Municipal Airport, IA
(Lat. 41°52’44” N., long. 92°17°04” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Belle Plaine Municipal Airport,
excluding that portion which overlies the
Cedar Rapids, IA, Class E airspace area.

* * * * *

ACE IA E5 Creston, IA [Amended]

Creston Municipal Airport, IA
(Lat. 41°01"17” N., long. 94°21'48” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Creston Municipal Airport.
* * * * *

ACE IA E5 Estherville, IA [Amended]

Estherville Municipal Airport, LA
(Lat. 43°24’27” N long. 94°44’47” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Estherville Municipal Airport.
* * * * *

ACE IA E5 Grinnell, IA [Amended]

Grinnell Regional Airport, IA
(Lat. 41°42’36” N., long. 92°44"10” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Grinnell Regional Airport.

ACE IA E5 Guthrie Center, IA [Amended]

Guthrie County Regional Airport, IA

(Lat. 41°41’13” N., long. 93°26’06” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Guthrie County Regional
Airport, and within 2 miles each side of the
360° bearing from the airport extending from
the 6.4-mile radius to 9.8 miles north of the

airport.
* * * * *
ACEIA E5 Oelwein, IA [Amended]

Oelwein Municipal Airport, IA
(Lat. 42°40’51” N., long. 91°58728” W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Oelwein Municipal Airport.

Issued in Fort Worth, Texas, on December
28, 2016.
Thomas L. Lattimer,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2017-00186 Filed 1-9-17; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2016-3193; Airspace
Docket No. 15-AAL-3]

RIN 2120-AA66

Amendment of VOR Federal Airway
V-506; Kotzebue, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Alaskan
VHF Omnidirectional Range (VOR)
Federal airway V-506 by lowering the
floor of class E controlled airspace due
to the establishment of a lower global
navigation satellite system (GNSS)
Minimum Enroute Altitude (MEA). This
action allows for maximum use of the
airspace within the National Airspace
System in Alaska.

DATES: Effective date 0901 UTC, March
2, 2017. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA, Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11A,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11A at NARA, call (202)
741-6030, or go to http://
www.archives.gov/federal register/
code_of federal-regulations/ibr
locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Kenneth Ready, Airspace Policy Group,
Office of Airspace Services, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone: (202)
267—-8783.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies the
air traffic service route structure in
Alaska to maintain the efficient flow of
air traffic.

History

On March 7, 2016, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) (81 FR
11694), Docket No. FAA-2016-3193, to
amend VOR Federal airway V-506 by
lowering the floor of Class E controlled
airspace due to the establishment of a
lower GNSS MEA on a segment of the
route. Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal. One comment was received.

Discussion of Comment

The comment received generally
asked whether there would be any
safety issues by lowering the floor of
Class E airspace?

The FAA finds the proposed
modification is in accordance with the
criteria and guidelines in FAA Order
7400.2, and it does not introduce new
or increased safety risk into the National
Airspace System, including Visual
Flight Rules (VFR) operations and
Instrument Flight Rules (IFR)
operations.

For VFR operations, the modified
Class G (uncontrolled) airspace stratum
would extend upward from the surface
to 7,499 feet mean sea level (MSL). The
maximum terrain and obstruction
elevation in this area is 5,300 feet MSL.
The depth of the Glass G airspace
stratum will therefore remain at least
2,199 feet, which exceeds the minimum
airspace necessary for VFR cruise flight
over non-congested areas in accordance
with 14 CFR 91.119. It should also be
noted, VFR flight is permitted within
Class E airspace, with the only
additional or different requirement
(from Class G airspace) being increased
cloud clearance and visibility minima.

Additionally, no safety issues or
increased risk would be introduced for
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IFR operations. The airspace
modification would lower the floor of
Class E (controlled) airspace along the
specific portion of V-506 from 9,500
feet MSL to 7,500 feet MSL. This action
would lower the minimum altitude for
air traffic control services and
accommodate the minimum GNSS
(MEA) for the airway of 8,000 feet MSL,
while maintaining a 500 foot airspace
buffer between IFR aircraft and
uncontrolled airspace. The airway
would provide a buffer of greater than
2,000 feet between IFR aircraft and the
maximum terrain and obstacle
elevation. Lastly it would provide IFR
aircraft experiencing icing conditions
the ability to fly 2,000 feet lower than
previously allowed, and remain within
controlled airspace.

Alaskan VOR Federal Airways are
published in paragraph 6010(b) of FAA
Order 7400.11A dated August 3, 2016,
and effective September 15, 2016, which
is incorporated by reference in 14 CFR
71.1. The Alaskan VOR Federal airways
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11A, Airspace Designations and
Reporting Points, dated August 3, 2016,
and effective September 15, 2016. FAA
Order 7400.11A is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11A lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

The FAA is amending Title 14, Code
of Federal Regulations (14 CFR) part 71
to modify VOR Federal airwayV-506 in
the vicinity of Kotzebue, AK, due to the
establishment of a lower GNSS
Minimum Enroute Altitude. The route
modifications are outlined below.

V-506: V-506 extends from the
intersection of Kodiak, AK, VOR/DME
107° radial and the Anchorage Oceanic
CTA/FIR boundary to the Barrow, AK,
VOR/DME. A portion of the route
segment between the Hotham, AK, NDB
and the Barrow, AK, VOR/DME is
amended to a lower MEA from 95 MSL
to 75 MSL.

All radials in the regulatory text route
descriptions below are stated in True
degrees.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are

necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action of amending Alaskan VHF
Omnidirectional Range (VOR) Federal
airway V-506 by lowering the floor of
class E controlled airspace due to the
establishment of a lower global
navigation satellite system (GNSS)
Minimum Enroute Altitude (MEA)
qualifies for categorical exclusion under
the National Environmental Policy Act,
its implementing regulations at 40 CFR
part 1500, and in accordance with FAA
Order 1050.1F. Environmental Impacts:
Policies and Procedures, Paragraph 5—
6.5a which categorically excludes from
further environmental review
Rulemaking actions that designate or
modify classes of airspace areas,
airways, routes, and reporting points
(see 14 CFR part 71, Designation of
Class A, B, C, D, and E Airspace Areas;
Air Traffic Service Routes; and
Reporting Points). This action is not
expected to cause any potentially
significant environmental impacts. In
accordance with FAA Order 1050.1F,
paragraph 5-2 regarding Extraordinary
Circumstances, this action has been
reviewed for factors and circumstances
in which a normally categorically
excluded action may have a significant
environmental impact requiring further
analysis, and it is determined that no
extraordinary circumstances exist that
warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71 is
amended to read as follows:
Authority: 49 U.S.C. 106(f), 106(g), 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p.389

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11A,
Airspace Designations and Reporting
Points, dated August 3, 2016 and
effective September 15, 20186, is
amended as follows:

Paragraph 6010(b) Alaskan VOR Federal

Airways
* * * * *
V-506 [Amended]

From INT Kodiak, AK, 107° radial and the
Anchorage Oceanic CTA/FIR boundary, 37
miles 20 MSL, 24 miles 12 AGL, Kodiak; 50
miles 12 AGL, 50 miles 95 MSL, 51 miles 12
AGL, King Salmon, AK; 51 miles 12 AGL, 84
miles 70 MSL, 63 miles 12 AGL, Bethel, AK;
Nome, AK; 35 miles 12 AGL, 71 miles 55
MSL, 53 miles 12 AGL, Kotzebue, AK;
Hotham, AK, NDB; 69 miles 12 AGL, 124
miles 75 MSL, 98 miles 12 AGL, Barrow, AK.

* * * * *

Issued in Washington, DC, on January 3,
2017.

Gemechu Gelgelu,

Acting Manager, Airspace Policy Group.
[FR Doc. 2017-00077 Filed 1-9-17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2015-7488; Airspace
Docket No. 15-ASW-19]

Amendment of Class D and Class E
Airspace and Revocation of Class E
Airspace; Roswell, NM

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class D
airspace, Class E surface area airspace,
and Class E airspace extending upward
from 700 feet above the surface at
Roswell, NM. This action is necessary
due to advances Global Positioning
System (GPS) capabilities and
implementation of area navigation
(RNAV) procedures at Roswell
International Air Center, Roswell, NM.
Additionally, this action removes Class
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E airspace designated as an extension at
Roswell International Air Center. This
action also updates the name and
geographic coordinates of the airport
and the Chisum VHF omnidirectional
range collocate tactical air navigation
(VORTAQ) to coincide with the FAA’s
aeronautical database.

DATES: Effective 0901 UTC, April 27,
2017. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11A,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC, 20591;
telephone: 202-267-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11A at NARA, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code_of federal-
regulations/ibr locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX,
76177; telephone (817) 222—-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class D and Class E airspace at Roswell
International Air Center, Roswell, NM.

History

On March 28, 2016, the FAA
published in the Federal Register (81
FR 17116) Docket No. FAA-2015-7488,
a notice of proposed rulemaking
(NPRM) to modify Class D airspace,
Class E surface area airspace, Class E
airspace extending upward from 700
feet above the surface, and remove Class
E airspace designated as an extension at
Roswell International Air Center,
Roswell, NM. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. Subsequent
to publication, the FAA found that the
geographic coordinates for the Chisum
VORTAC needed to be adjusted to
coincide with the FAA’s aeronautical
database. That adjustment has been
incorporated in this action.

Class D and E airspace designations
are published in paragraph 5000, 6002,
6004, and 6005, respectively, of FAA
Order 7400.11A, dated August 3, 2016,
and effective September 15, 2016, which
is incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11A, Airspace Designations and
Reporting Points, dated August 3, 2016,
and effective September 15, 2016. FAA
Order 7400.11A is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11A lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
modifies Class E airspace extending
upward from 700 feet above the surface
at Roswell International Air Center,
Roswell, NM. Cancellation of the
standard instrument approach
procedures (SIAPs), advances in GPS
capabilities, and implementation of
RNAYV procedures at Roswell
International Air Center (formerly
Roswell Industrial Air Center), is
necessary for the safety and
management of IFR operations at the
airport.

The class E airspace area extending
upward from 700 feet above the surface
at the airport is reduced from a 12.7-
mile radius to a 7.4-mile radius, with
the extension to the northwest being
reduced from 4 miles to 1.7 miles each

side of the Chisum VORTAC 278° radial
extending from the 7.4-mile radius to 11
miles vice 23 miles; and the extension
to the northeast being removed.
Additionally, the Class E airspace
designated as an extension at the airport
is removed as it is no longer needed. All
modifications to the Class E airspace are
in accordance with airspace
requirements specified in FAA Joint
Order 7400.2K. The airport name and
geographic coordinates are amended in
the existing Class D and Class E airspace
areas to be in concert with the FAA’s
aeronautical database. The geographic
coordinates for the Chisum VORTAC
noted in Class E airspace extending
upward from 700 feet above the surface
are also adjusted.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:


http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/

Federal Register/Vol. 82, No. 6/Tuesday, January 10, 2017 /Rules and Regulations

2873

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11A,
Airspace Designations and Reporting
Points, dated August 3, 2016, and
effective September 15, 2016, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

ASWNMD Roswell, NM [Amended]

Roswell International Air Center, NM

(Lat. 33°18’06” N., long. 104°31'50” W.)

That airspace extending upward from the
surface to and including 6,200 feet MSL
within a 5-mile radius of Roswell
International Air Center. This Class D
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ASW NM E2 Roswell, NM [Amended]

Roswell International Air Center, NM

(Lat. 33°18°06” N., long. 104°31'50” W.)

Within a 5-mile radius of Roswell
International Air Center. This Class E
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D or
Class E Surface Area.

* * * * *

ASW NM E4 Roswell, NM [Removed]

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 feet or More
Above the Surface of the Earth.

* * * * *

ASW NM E5 Roswell, NM [Amended]

Roswell International Air Center, NM

(Lat. 33°18’06” N., long. 104°31’50” W.)
Chisum VORTAC

(Lat. 33°20"15” N., long. 104°3716” W.)

That airspace extending upward from 700
feet above the surface within a 7.4-mile
radius of Roswell International Air Center,
and within 1.7 miles each side of the Chisum
VORTAC 278° radial extending from the 7.4-
mile radius of the airport to 11 miles
northwest of the airport.

Issued in Fort Worth, Texas, on December
28, 2016.

Thomas L. Lattimer,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2017-00184 Filed 1-9-17; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 71

[Docket No. FAA-2016-8830; Airspace
Docket No. 16—AGL-18]

Amendment of Class E Airspace for
the Following Wisconsin Towns; Land
O’ Lakes, WI; Manitowish Waters, WI;
Merrill, WI; Oconto, WI; Phillips, WI;
Platteville, WI; Solon Springs, WI;
Superior, WI; and West Bend, WI

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace extending upward from 700
feet above the surface at Kings Land O’
Lakes Airport, Land O’ Lakes, WT;
Manitowish Waters Airport, Manitowish
Waters, WI; Merrill Municipal Airport,
Merrill, WI; Oconto-J. Douglas Bake
Municipal Airport, Oconto, WI; Price
County Airport, Phillips, WI; Platteville
Municipal Airport, Platteville, WI;
Solon Springs Municipal Airport, Solon
Springs, WI; Richard I. Bong Airport,
Superior, WI; and West Bend Municipal
Airport, West Bend, WI.
Decommissioning of non-directional
radio beacons (NDBs), cancellation of
NDB approaches, and implementation
of area navigation (RNAV) procedures
have made this action necessary for the
safety and management of Instrument
Flight Rules (IFR) operations at these
airports. This action also updates the
geographic coordinates for Kings Land
O’ Lakes Airport; Manitowish Waters
Airport; Oconto-J. Douglas Bake
Municipal Airport; and Solon Springs
Municipal Airport to coincide with the
FAA’s aeronautical database. The name
of Oconto-J. Douglas Bake Municipal
Airport (formerly Oconto Municipal
Airport) is also adjusted to coincide
with the FAA’s aeronautical database.

DATES: Effective 0901 UTC, April 27,
2017. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11A,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC, 20591;
telephone: 202-267-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11A at NARA, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal-
regulations/ibr locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class E airspace extending upward from
700 feet above the surface at Kings Land
O’ Lakes Airport, Land O’ Lakes, WT;
Manitowish Waters Airport, Manitowish
Waters, WI; Merrill Municipal Airport,
Merrill, WI; Oconto-J. Douglas Bake
Municipal Airport, Oconto, WI; Price
County Airport, Phillips, WI; Platteville
Municipal Airport, Platteville, WI;
Solon Springs Municipal Airport, Solon
Springs, WI; Richard I. Bong Airport,
Superior, WI; and West Bend Municipal
Airport, West Bend, WI.

History

On September 8, 2016, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM),
(81 FR 62044) Docket No. FAA-2016—
8830, to modify Class E airspace
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extending upward from 700 feet above
the surface at Kings Land O’ Lakes
Airport, Land O’ Lakes, WI; Manitowish
Waters Airport, Manitowish Waters, WI;
Merrill Municipal Airport, Merrill, WI;
Oconto-J. Douglas Bake Municipal
Airport, Oconto, WI; Price County
Airport, Phillips, WI; Platteville
Municipal Airport, Platteville, WI;
Solon Springs Municipal Airport, Solon
Springs, WI; Richard I. Bong Airport,
Superior, WI; and West Bend Municipal
Airport, West Bend, WI. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received.
Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11A, dated August 3, 2016,
and effective September 15, 2016, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11A, Airspace Designations and
Reporting Points, dated August 3, 2016,
and effective September 15, 2016. FAA
Order 7400.11A is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11A lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
modifies Class E airspace extending
upward from 700 feet above the surface
at the following airports:

Within a 6.4-mile radius (reduced
from the 7-mile radius) of Kings Land O’
Lakes Airport, Land O’ Lakes, WI, and
updating the geographic coordinates of
the airport to coincide with the FAA’s
aeronautical database;

Within a 6.3-mile radius (reduced
from the 7-mile radius) of Manitowish
Waters Airport, Manitowish, WI, and
removing the 9-mile segment southeast
of the airport, and updating the
geographic coordinates of the airport to
coincide with the FAA’s database;

Within a 6.6-mile radius (reduced
from the 7-mile radius) of Merrill
Municipal Airport, Merrill, WI;

By removing the 7-mile segment
extending from the 6.3-mile radius
southeast of Oconto-J. Douglas Bake
Municipal Airport, Oconto, WI, and
updating the name and geographic
coordinates of the airport to coincide
with the FAA’s aeronautical database;

By removing the 7-mile segments
extending from the 6.6-mile radius
southwest and northeast of Price County
Airport, Phillips, WI;

Within a 6.4-mile radius (reduced
from the 7.4-mile radius) of Platteville
Municipal Airport, Platteville, WI, with
an extension southeast of the airport
from the 6.4-mile radius to 10.2 miles;

Within a 6.3-mile radius (reduced
from the 6.6-mile radius) of Solon
Springs Municipal Airport, Solon
Springs, W1, and removing the 7.4-mile
segment north of the airport, and
updating the geographic coordinates of
the airport to coincide with the FAA’s
aeronautical database;

Within an 8.5-mile radius (increased
from a 6.7-mile radius) of Richard I.
Bong Airport, Superior, WI, and
removing the 12.2-mile segment
southeast of the airport;

And within a 6.8-mile radius (reduced
from the 7.4-mile radius) of the West
Bend Municipal Airport, West Bend,
WI, reducing existing segment
extending from the 6.8-mile radius to
11.4 miles southwest, and adding
segments extending from the 6.8-mile
radius to 7 miles northeast and 10 miles
northwest of the airport.

Airspace reconfiguration is necessary
due to the decommissioning of NDBs,
cancellation of NDB approaches, or
implementation of RNAV standard
instrument procedures at these airports.
Controlled airspace is necessary for the
safety and management of the standard
instrument approach procedures for IFR
operations at these airports.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion

under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11A,
Airspace Designations and Reporting
Points, dated August 3, 2016, and
effective September 15, 20186, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL WIE5 Land O’ Lakes, WI [Amended]

Kings Land O’ Lakes Airport, WI
(Lat. 46°09°15” N., long. 89°12743” W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Kings Land O’Lakes Airport.

* * * * *

AGL WI E5 Manitowish Waters, WI
[Amended]

Manitowish Waters Airport, WI
(Lat. 46°07°13” N., long. 89°52'56” W.)
That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Manitowish Waters Airport.
* * * * *

AGL WI E5 Merrill, WI [Amended]
Merrill Municipal Airport, WI
(Lat. 45°11’56” N., long. 89°42°46” W.)
That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Merrill Municipal Airport.

* * * * *

AGL WIE5 Oconto, WI [Amended]

Oconto-J. Douglas Bake Municipal Airport,
WI
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(Lat. 44°52°27” N., long. 87°54"35” W.)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Oconto-J. Douglas Bake Municipal
Airport.

* * * * *

AGL WIE5 Phillips, WI [Amended]

Price County Airport, WI
(Lat. 45°42’32” N., long. 90°24'09” W.)
That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Price County Airport.

AGL WI E5 Platteville, WI [Amended]

Platteville Municipal Airport, WI

(Lat. 42°41°22” N., long. 90°26"40” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Platteville Municipal Airport, and
within 4 miles each side of the 145° bearing
from the airport extending from the 6.4-mile
radius to 10.2 miles southeast of the airport.
* * * * *

AGL WIE5 Solon Springs, WI [Amended]

Solon Springs Municipal Airport, WI
(Lat. 46°18’53” N., long. 91°48’59” W.)
That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Solon Springs Municipal Airport.
* * * * *

AGL WIE5 Superior, WI [Amended]

Richard I. Bong Airport, WL
(Lat. 46°41’23” N., long. 92°0541” W.)
That airspace extending upward from 700
feet above the surface within an 8.5-mile
radius of Richard I. Bong Airport.

* * * * *

AGL WIE5 West Bend, WI [Amended]

West Bend Municipal Airport, WI

(Lat. 43°25’20” N., long. 88°07"41” W.)
West Bend VOR

(Lat. 43°25"19” N., long. 88°07’31” W.)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of West Bend Municipal Airport, and
within 2 miles each side of the 239° bearing
from the airport extending from the 6.8-mile
radius to 11.4 miles southwest of the airport,
and within 1.2 miles each side of the West
Bend VOR 052° radial extending from the
6.8-mile radius to 7 miles northeast of the
airport, and within 1.3 miles each side of the
West Bend VOR 303° radial extending from
the 6.8-mile radius to 10 miles northwest of
the airport, excluding that airspace within
the Hartford, WI, Class E airspace area.

Issued in Fort Worth, Texas, on December
28, 2016.
Thomas L. Lattimer,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2017-00191 Filed 1-9-17; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 740, 742, 750, and 774
[Docket No. 150325297-6180-02]
RIN 0694-AG59

Revisions to the Export Administration
Regulations (EAR): Control of
Spacecraft Systems and Related ltems
the President Determines No Longer
Warrant Control Under the United
States Munitions List (USML)

AGENCY: Bureau of Industry and
Security, Department of Commerce.

ACTION: Final rule.

SUMMARY: This final rule addresses
issues raised in, and public comments
on, the interim final rule that was
published on May 13, 2014, as well as
additional clarifications and corrections.
The May 13 rule added controls to the
Export Administration Regulations
(EAR) for spacecraft and related items
that the President has determined no
longer warrant control under United
States Munitions List (USML) Category
XV—spacecraft and related items.

This is the third final rule BIS has
published related to the May 13 rule
and completes the regulatory action for
the interim final rule. These changes
were also informed by comments
received in response to the May 13 rule
that included a request for comments, as
well as interagency discussions on how
best to address the comments. The
changes made in this final rule are
grouped into four types of changes:
Changes to address the movement of
additional spacecraft and related items
from the USML to the Commerce
Control List (CCL), as a result of changes
in aperture size for spacecraft that
warrant ITAR control, in response to
public comments and further U.S.
Government review; changes to address
the movement of the James Webb Space
Telescope (JWST) from the USML to the
CCL; other corrections and clarifications
to the spacecraft interim final rule; and
addition of .y items to Export Control
Classification Number 9A515.

This final rule is being published in
conjunction with the publication of a
Department of State, Directorate of
Defense Trade Controls (DDTC) final
rule, which makes changes, including
corrections and clarifications, to the
provisions adopted in the State
Department’s own May 13, 2014 rule.
The State May 13 rule revised USML
Category XV (22 CFR 121.1) to control
those articles the President has
determined warrant control on the

USML. Both May 13 rules and the
subsequent related rules are part of the
President’s Export Control Reform
Initiative. This rule is also part of
Commerce’s retrospective regulatory
review plan under Executive Order (EO)
13563 (see the SUPPLEMENTARY
INFORMATION section of this rule for
information on the availability of the
plan).

DATES: This rule is effective on January
15, 2017.

FOR FURTHER INFORMATION CONTACT: For
questions about the ECCNs included in
this rule, contact Dennis Krepp, Office
of National Security and Technology
Transfer Controls, Bureau of Industry
and Security, U.S. Department of
Commerce, Telephone: 202—-482-1309,
email: Dennis.Krepp@bis.doc.gov. For
general questions about the regulatory
changes pertaining to satellites,
spacecraft, and related items, contact
the Regulatory Policy Division, Office of
Exporter Services, Bureau of Industry
and Security, at 202—482—2440 or email:
rpd2@bis.doc.gov.

SUPPLEMENTARY INFORMATION:

Background

This final rule addresses issues raised
in, and public comments on, the interim
final rule, Revisions to the Export
Administration Regulations (EAR):
Control of Spacecraft Systems and
Related Items the President Determines
No Longer Warrant Control Under the
United States Munitions List (USML),
that was published on May 13, 2014 (79
FR 27417) (May 13 rule), and makes
corrections and clarifications. The May
13 rule added controls to the Export
Administration Regulations (EAR) for
spacecraft and related items that the
President has determined no longer
warrant control under United States
Munitions List (USML) Category XV—
spacecraft and related items. The vast
majority of the changes included in the
May 13 rule have been implemented as
published in the interim final rule and
are not republished in this final rule. A
full description of those changes can be
found in the Background section and
the regulatory text of the May 13 rule.
BIS also published corrections and
clarifications to the May 13 rule in a
final rule published on November 12,
2014 (79 FR 67055) and in a final rule
published on July 13, 2015 (80 FR
39950).

This final rule is being published in
conjunction with the publication of a
Department of State, Directorate of
Defense Trade Controls (DDTC) final
rule, which makes changes, including
corrections and clarifications, to the
provisions adopted in the May 13 State
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rule (79 FR 27180). The State May 13
rule revised USML Category XV (22 CFR
121.1) to control those articles the
President has determined warrant
control on the USML. Both May 13 rules
and the subsequent related rules are part
of the President’s Export Control Reform
Initiative.

The changes included in this
Commerce final rule complete the
regulatory action begun by the May 13
rule and are also informed by comments
received in response to that rule. The
changes made in this Commerce final
rule are grouped into four types of
changes: (1) Changes to address the
movement of additional spacecraft and
related items from the USML to the
CCL, as a result of changes in aperture
size for spacecraft that warrant ITAR
control, in response to public comments
and further U.S. Government review; (2)
changes to address the movement of the
James Webb Space Telescope (JWST)
from the USML to the CCL; (3) other
corrections and clarifications to the
spacecraft interim final rule; and (4)
addition of .y items to Export Control
Classification Number (ECCN) 9A515.
Note that certain ECCNs may be
referenced in more than one of the (1)
through (4) sections, but for ease of
reference the description of those
changes to those ECCNs, such as ECCN
9E515, are grouped with the related
changes under sections (1) through (4),
as applicable.

(1) Changes To Address the Movement
of Additional Spacecraft and Related
Items From the USML to the CCL, as a
Result of Changes in Aperture Size for
Spacecraft That Warrant ITAR Control,
in Response to Public Comments and
Further U.S. Government Review

This final rule makes several changes
to the EAR to address the movement of
additional spacecraft and related items
from the USML to the CCL, as a result
of the Department of State’s responding
to comments on its interim final rule,
which specifically asked for additional
public comments on this issue. The
Department of State in its May 13
interim final rule noted:

Commenting parties recommended the
aperture threshold for civil and commercial
remote sensing satellites in paragraph (a)(7)(i)
be increased from 0.35 meters to a threshold
more appropriate for current world
capabilities and market conditions. The
Department [of State] did not accept this
recommendation at this time. However, it,
along with other agencies, understands that
the technology and civil and commercial
applications in this area are evolving. Thus,
the Department has committed to reviewing
during the six months after the publication
of this rule whether further amendments to
the USML controls on civil and commercial

remote sensing satellites are warranted, and
seeks additional public comment on this
matter.

For a discussion of the changes made
to the ITAR in response to the related
public comments, see the corresponding
Department of State rule published
today.

The changes described below are the
EAR changes needed to address the
movement of these additional spacecraft
(under ECCNs 9A515.a.1 to .a.4 and
9A004.u) and related items (under
9A515.g) from the USML to the CCL.
Adopting a more permissive aperture
size (meaning more spacecraft items
would no longer warrant ITAR control)
was strongly advocated by commenters
in response to the Commerce interim
final rule. The public believed
additional changes were needed to
appropriately control spacecraft and
related items that warranted ITAR
control, with respect to aperture size,
while moving those that did not warrant
ITAR control to the CCL, consistent
with the stated objectives in the May 13
final rules. State and the other agencies
reviewing the comments agreed that
some additional spacecraft and related
items did not warrant ITAR control.
This Commerce rule makes conforming
changes to the EAR to ensure that
appropriate controls are in place for
such additional spacecraft and related
items that did not warrant ITAR control,
based on the review of the public
comments and additional U.S.
Government review. BIS anticipates an
increase of approximately 10 to 20
license applications per year as a result
of these changes to the EAR.

Because of the more sensitive nature
of these additional spacecraft and
related items that are being moved to
the CCL, additional changes are needed
to the EAR to effectively control these
items. In certain cases, this means
imposing more restrictive requirements
compared to other 9x515 items. These
additional requirements are described
below, including a description of the
parameters for the items moved to the
CCL.

In § 740.20, paragraph (g) (License
Exception STA eligibility requests for
9x515 and ‘600 series” end items), this
final rule revises paragraph (g)(1) as a
conforming change to the changes made
to ECCN 9A515.a, described below. To
maintain the same scope of paragraph
(g)(1), this final rule removes the text
that referred to ECCN 9A515.a and adds
in its place text referencing “‘spacecraft”
in 9A515.a.1, .a.2, .a.3, or .a.4, or items
in 9A515.g. The spacecraft in ECCN
9A515.a.5 are eligible for License
Exception STA without a § 740.20(g)
request. As a conforming change, this

final rule adds ECCN 9E515.b, .d, .e, or
.f as eligible for § 740.20(g) License
Exception STA eligibility requests.
Because the scope of revised paragraph
(g) includes items other than end items,
this final rule also revises the heading
of paragraph (g) to remove the term
“end items” and add in its place the
term “items.” However, the items
eligible to be submitted under the

§ 740.20(g) process are still limited to
those specific ECCNs and “‘items”
paragraphs identified in paragraph (g).

The spacecraft transferred to the CCL
in this final rule are subject to special
regional stability license requirements.
Therefore, in § 742.6 (Regional stability),
this final rule makes revisions to five
paragraphs. The final rule revises
paragraph (a)(1), adds a new paragraph
(a)(8), revises paragraph (b)(1)(i), and
adds paragraphs (b)(5) and (b)(6). These
changes are described below.

In § 742.6, paragraph (a)(1) (RS
Column 1 license requirements in
general), this final rule adds a reference
to new paragraph (a)(8). New paragraph
(a)(8) (Special RS Column 1 license
requirement applicable to certain
spacecraft and related items) is an RS
Column 1 license requirement, which is
specific to certain spacecraft and related
items. This paragraph specifies that a
license is required for all destinations,
including Canada, for spacecraft and
related items classified under ECCN
9A515.a.1, .a.2., .a.3., .a.4., .g, and ECCN
9E515.f. Although the license
requirement for these specified ECCN
9x515 items is more restrictive than for
those 9x515 items on the CCL prior to
publication of this rule, the license
review policy is the same as those for
other 9x515 items. As a conforming
change, this final rule revises the fourth
sentence of paragraph (b)(1)(i) to add a
reference to paragraph (a)(8), because
that sentence references the ECCN
9x515 license requirements, which now
include those special RS license
requirements in paragraph (a)(8).

This final rule adds two new
paragraphs, paragraph (b)(5) (Spacecraft
for launch) and paragraph (b)(6)
(Remote sensing spacecraft) to specify
the requirements that apply for license
applications involving spacecraft and
remote sensing spacecraft. Consistent
with the requirements in paragraph (y)
in Supplement No. 2 to part 748 Unique
Application and Submission
Requirements, this final rule adds
paragraphs (b)(5)(i) and (b)(5)(ii) to
specify when applications to export or
reexport a ‘“‘spacecraft” controlled under
ECCN 9A515.a for launch in or by a
country will or may require a
technology transfer control plan (TCP)
approved by the Department of Defense
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(DoD), an encryption technology control
plan approved by the National Security
Agency (NSA), and DoD monitoring of
all launch activities. Paragraph (b)(5)(i)
specifies that this is a requirement for
all such applications for countries that
are not a member of the North Atlantic
Treaty Organization (NATO) or a major
non-NATO ally of the United States.
This final rule adds a similar
requirement under paragraph (b)(5)(ii),
but with the key distinction that it may
be required for countries that are a
member of NATO or a major non-NATO
ally of the United States.

Also in § 742.6, this final rule adds a
new paragraph (b)(6) (Remote sensing
spacecraft) to make applicants aware
that any application for “spacecraft”
described in ECCN 9A515.a.1,.a.2, a.3,
or .a.4, for sensitive remote sensing
components described in 9A515.g, or for
“technology” described in ECCN
9E515.f, may require a government-to-
government agreement at the discretion
of the U.S. Government. A government-
to-government agreement may be
required for any destination at the sole
discretion of the U.S. Government.

In § 750.4 (Procedures for processing
license applications), as conforming
changes to the changes described above
to § 742.6, this final rule makes the
following two changes: adds a new
paragraph (b)(8), and adds a new
paragraph (d)(2)(iv). These changes are
described in the next two paragraphs.

In § 750.4, consistent with the
requirements in paragraph (y) in
Supplement No. 2 to part 748 Unique
Application and Submission
Requirements, this final rule adds a new
paragraph (b)(8) (Satellites for launch) to
include a requirement for license
applications involving a satellite for
launch. Applicants must obtain
approval by the DoD of a technology
transfer control plan and the approval of
the NSA of an encryption technology
control plan. In addition, the applicant
will also be required to make
arrangements with the DoD for
monitoring of all launch activities.
These existing DoD and NSA
requirements in regards to satellites for
launch are in addition to the EAR
licensing requirements, but any license
authorized under the EAR for satellites
for launch must also be done in
accordance with those DoD and NSA
requirements to be authorized under an
EAR license. Therefore, this final rule
adds this requirement to § 750.4(b)(8),
which will eliminate the need to add
this requirement as a license condition
for any license for satellites for launch.
These DoD and NSA TCP approval
requirements existed under the ITAR
and are added to the EAR to preserve

the status quo. Therefore, although this
paragraph adds three new requirements
to the EAR for license applications for
spacecraft for launch, the requirements
are the same as when these spacecraft
were formerly under the ITAR, so there
will be no increased burden on
exporters, reexporters or transferors.

In § 750.4, this final rule adds a new
paragraph (d)(2)(iv) (Remote Sensing
Interagency Working Group (RSIWG)) to
make applicants aware that the RSIWG,
chaired by the State Department, will
review license applications involving
remote sensing spacecraft. These will be
any items described in ECCN 9A515.a.1,
.a.2, .a.3, or .a.4, sensitive remote
sensing components described in
9A515.g, or “‘technology” described in
9E515.1.

ECCN 9A515. This final rule adds a
new License Requirement Note, revises
the Special Conditions for STA section,
revises “‘items” paragraph (a), and adds
paragraph (g) in the List of “items”
controlled section of ECCN 9E515.
These changes are described in the next
five paragraphs.

Addition of License Requirement
Note to 9A515. As a conforming change
to the addition of § 742.6(a)(8),
described above, this final rule adds a
License Requirement Note to the end of
the License Requirements section of
ECCN 9A515 to specify that the
Commerce Country Chart is not used for
determining license requirements for
commodities classified as 9A515.a.1,
.a.2.,.a.3., .a.4, and .g. The new License
Requirement also includes a cross
reference to § 742.6(a)(8) and alerts
exporters and reexporters that these
commodities are subject to a worldwide
license requirement.

In ECCN 9A515, Special Conditions
for STA section, this final rule revises
paragraph (1). This final rule adds
references to the new “‘items”
paragraphs of ECCN 9A515.a
(9A515.a.1, .a.2, .a.3 and .a.4) and
9A515.g, which would not be eligible
for License Exception STA, unless
determined by BIS to be eligible for
License Exception STA in accordance
with § 740.20(g) (License Exception STA
eligibility requests for certain 9x515 and
“600 series” end items). Because these
items are commodities that are more
sensitive, additional U.S. Government
review of the specific commodity is
warranted prior to allowing exporters,
reexporters or transferors to use License
Exception STA. The imposition of this
requirement is consistent with the use
of the paragraph (g) process for other
sensitive items in the 9x515 ECCNs and
the “600 series” that have been moved
to the CCL. Also in the Special
Conditions for STA section, this final

rule redesignates paragraph (2) as
paragraph (3) and adds a new paragraph
(2). This final rule adds new paragraph
(2) in the Special Conditions for STA
section to exclude the use of License
Exception if the “spacecraft” controlled
in ECCN 9A515.a.1, .a.2, .a.3, or .a.4
contains a separable or removable
propulsion system enumerated in USML
Category IV(d)(2) or USML Category
XV(e)(12) and designated MT. This
exclusion is being added because the
MTCR Category I components identified
in this paragraph are separable or
removable and therefore for consistency
with the intent to exclude MT items
from License Exception STA eligibility,
this final rule adds this as an additional
restriction on the use of License
Exception STA.

In ECCN 9A515.4, this final rule
revises “items” paragraph (a) to add
control parameters for the additional
spacecraft being moved from the USML
to the CCL. Spacecraft moved from the
USML to the CCL and classified under
ECCN 9A515.a prior to publication of
this rule are being moved to new
“items”” paragraph (a)(5). This final rule
adds “items” paragraphs (a)(1), (a)(2),
(a)(3) and (a)(4) to ECCN 9A515 to
control the additional spacecraft items
being moved to the CCL. The
identification of these more sensitive
spacecraft items in their own “items”
level paragraph in ECCN 9A515
(9A515.a.1, .a.2, .a.3., .a.4) will allow for
the imposition of more restrictive
controls that are needed, while not
impacting other spacecraft and related
items that do not warrant the more
restrictive controls (e.g., 9A515.a.5).
These more restrictively controlled
items consist of the following:
“spacecraft,” including satellites, and
space vehicles, whether designated
developmental, experimental, research
or scientific, not enumerated in USML
Category XV or described in ECCN
9A004 that have electro-optical remote
sensing capabilities and having a clear
aperture greater than 0.35 meters, but
less than or equal to 0.50 meters (under
ECCN 9A515.a.1). It includes those
having remote sensing capabilities
beyond NIR (under ECCN 9A515.a.2),
those having radar remote sensing
capabilities (e.g., AESA, SAR, or ISAR)
having a center frequency equal to or
greater than 1.0 GHz, but less than 10.0
GHz and having a bandwidth equal to
or greater than 100 MHz, but less than
300 MHz (under 9A515.a.3). These more
sensitive items being moved from the
USML to the CCL also include those
providing space-based logistics,
assembly, or servicing of another
“spacecraft” (under ECCN 9A515.a.4).
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In ECCN 9A515.g, this final rule also
adds “items” paragraph (g) to 9A515, as
related to the changes described above
to 9A515.a. Paragraph (g) is added to
control remote sensing components that
are ‘“‘specially designed” for
“spacecraft” described in ECCN
9A515.a.1 though 9A515.a.4, which
were described above. Similar to the
reason for identifying the items in ECCN
9A515.a.1 through .a.4., specifying that
these remote sensing components are
the “items” paragraphs (g)(1) through
(g)(3) will allow the imposition of more
restrictive controls on these
components, without needing to impose
the same level of restrictions on
9A515.x items, which is the paragraph
under which these components would
have been controlled if this new
9A515.g paragraph were not being
added. Paragraph (g) controls remote
sensing components for space-qualified
optics with the largest lateral clear
aperture dimension equal to or less than
0.35 meters; or with the largest clear
aperture dimension greater than 0.35
meters but less than or equal to 0.50
meters (under ECCN 9A515.g.1). In
addition, paragraph (g) controls optical
bench assemblies “specially designed”
for the spacecraft added to ECCN
9A515.a.1 through .a.4 (under ECCN
9A515.g.2), and primary, secondary, or
hosted payloads that perform a function
of spacecraft added to 9A515.a.1.
through .a.4. (under 9A515.g.3).

ECCN 9E515. This final rule adds a
new License Requirement Note, revises
the Special Conditions for STA section
and “items” paragraph (a), and adds
“items” paragraph (f) in the List of
“items” controlled section of ECCN
9E515. These changes are described in
the next five paragraphs:

Addition of License Requirement
Note to 9E515. As a conforming change
to the addition of § 742.6(a)(8),
described above, this final rule adds a
License Requirement Note to the end of
the License Requirements section of
ECCN 9E515 to specify that the
Commerce Country Chart is not used for
determining license requirements for
“technology” classified 9E515.f. The
new License Requirement also includes
a cross reference to § 742.6(a)(8) and
alerts exporters and reexporters that this
“technology” is subject to a worldwide
license requirement.

In ECCN 9E515, Special Conditions
for STA section, this final rule revises
paragraph (1) to add a reference to
9E515.f. This final rule specifies that
such technology is not eligible for STA,
unless the specific technology has been
approved under the § 740.20(g) process
by the U.S. Government. This change is
made to conform to the addition

described below of ‘“‘technology” under
ECCN 9E515.f for the additional
spacecraft and related components
added to 9A515.a and .g described
above. In addition, this final rule also
specifies that the “technology”
controlled under ECCN 9E515.b, .d and
.e are not eligible for License Exception
STA, unless the specific “technology”
has been approved under the § 740.20(g)
process by the U.S. Government. Prior
to publication of this final rule, ECCN
9E515.b, .d and .e “‘technology” was
excluded from License Exception STA
in all cases, which based on public
comments and interagency discussions
was a more restrictive policy than was
needed to protect U.S. national security
and foreign policy interests for this
“technology” classified under ECCN
9E515. Therefore, this final rule makes
the other “technology” (9E515.b, .d and
.e) also eligible for the requests under
§740.20(g), as described above in the
changes this final rule makes to
paragraph (g) of License Exception STA.

In ECCN 9E515.4, this final rule
revises “items” paragraph (a) to exclude
the “technology” for the new
commodities added to 9A515.a (.a.1
through .a.4) and .g. “Required”
“technology” for these new
commodities added to ECCN 9A515.a
and .g will be controlled under ECCN
9E515, but in order to impose more
restrictive controls on those
“technologies’”” without impacting other
9E515 “‘technology,” this final rule adds
this “technology” being moved to the
CCL to a new “items”” paragraph (f) to
9E515, as described below.

In ECCN 9E515.1, this final rule adds
anew “‘items”” paragraph (f) in the List
of Items Controlled section to control
“technology” “required” for the
“development,” “production,”
installation, repair, overhaul, or
refurbishing of commodities that this
final rule adds to ECCN 9A515 under
“items’” paragraphs .a.1 through .a.4, or
.g. As described above, this final rule is
identifying these ‘“technologies” in their
own “‘items” paragraph in order to
allow more restrictive controls to be
placed on these items without
impacting other ECCN 9E515
“technology.”

(2) Changes To Address the Movement
of the James Webb Space Telescope
(JWST) From the USML to the CCL

ECCN 9A004. This final rule revises
ECCN 9A004 to add a specific telescope,
which was “subject to the ITAR” prior
to the effective date of this final rule. A
determination was made based on the
public comments received by the
Department of State and the space
interagency working group (a group of

U.S. Government agencies involved in
the export control system and that deal
with space related issues) that this
specific telescope was within the scope
of spacecraft and related items that did
not warrant being subject to the ITAR.
Therefore, consistent with the stated
purpose of the May 13 rule, as well as
section 38(f) of the Arms Export Control
Act (AECA), the Department of State has
moved this telescope, the James Webb
Space Telescope (JWST), which is being
developed, launched, and operated
under the supervision of the U.S.
National Aeronautics and Space
Administration (NASA), to the CCL. The
“parts,” “components,” “‘accessories,”
and “attachments” that are “‘specially
designed” for use in or with the JWST
are also being moved from the ITAR and
will be subject to the EAR, as of the
effective date of the State and
Commerce final rules.

To control the JWST and the
“specially designed” ““parts,”
“components,” “accessories,” and
“attachments” for the JWST, this final
rule adds two new “‘items”” paragraph to
ECCN 9A004. First, this final rule adds
anew ‘“‘items” paragraph (u) to 9A004
to control the JWST (the specific
telescope) that is being moved to the
CCL from the USML. Second, this final
rule adds a new ‘““items”” paragraph (v)
to control the “specially designed”
“parts,” “‘components,” ‘“‘accessories,”
or “attachments” for use in or with the
JWST. The commodities this final rule
adds to ECCN 9A004.v include the
primary and secondary payloads of the
JWST.

This final rule also specifies in the
control parameters in the new paragraph
(v)(1) to (v)(4) that the “parts,”
“components,” “accessories,” and
“attachments” specified in paragraph
(v) do not include items that are
“subject to the ITAR,” microelectronic
circuits, items in ECCNs 7A004 and
7A104, or in any ECCN containing
““space qualified” as a control criterion
(See ECCN 9A515.x.4). As a conforming
change, this final rule revises the phrase
“ECCN 9A004.x” in paragraph (y) to
add a reference to the “parts,”
“components,” “accessories,” and
“attachments” in paragraph (v) that this
final rule adds. This final rule revises
the phrase, so it now specifies “ECCN
9A004.v or .x,” which is being done to
account for the fact that paragraphs (v)
and (x) will contain certain “specially
designed” ““parts,” ““components,”
“accessories,” and ‘“‘attachments’ for
items enumerated in ECCN 9A004 and
that the new items being added to
paragraph (v) and (x) could be
reclassified under 9A004.y, if
subsequently the specific item is
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identified in an interagency-cleared
commodity classification (CCATS)
pursuant to § 748.3(e) as warranting
control in 9A004.y. BIS anticipates an
increase of approximately 20 license
applications per year as a result of these
changes to the EAR.

In addition to the change to ECCN
9A004, this final rule makes changes to
three 9x515 ECCNss to reflect that the
JWST and the “specially designed”
“parts,” “components,” “‘accessories,”
and ‘“attachments” for the JWST are
being added to 9A004. This final rule
makes these conforming changes to
ECCNs 9A515, 9B515 and 9E515. These
are not substantive changes. These
changes are described in the next three
paragraphs.

ECCN 9A515. This final rule revises
the third sentence of the Related
Controls paragraph in the List of Items
Controlled section of ECCN 9A515 to
add a reference to the JWST. This final
rule also revises the Note to ECCN
9A515.a to specify items in ECCN
9A004 are not within the scope of
9A515.a. A reference to ECCN 9A004
needs to be added because the
description of this Note to ECCN
9A515.a would otherwise include the
JWST. This final rule revises ‘‘items”
paragraph (b) in ECCN 9A515, to add a
reference to ECCN 9A004.u for the
JWST. This conforming change is
needed to specify that ground control
systems and training simulators
“specially designed” for telemetry,
tracking and control of the JWST are
also within the scope of ECCN 9A515.b.
For similar reasons, this final rule
revises ‘‘items”’ paragraph (e) to add a
reference to ECCN 9A004.u. This
conforming change is made to specify
that the microelectronic circuits and
discrete electronic components
described in ECCN 9A515.e include
those “specially designed” for the
JWST. This final rule also makes some
changes to the .y paragraph in ECCN
9A515, which are discussed further
below.

ECCN 9B515. This final rule revises
“items”” paragraph (a) in the List of
Items Controlled section to add a
reference to ECCN 9A004.u. This
conforming change is needed to specify
that the test, inspection, and production
“equipment” “specially designed” for
the “production” or “development” of
the JWST are also classified under
ECCN 9B515.a. For similar reasons, this
final rule revises the Note to ECCN
9B515.a to add a reference to ECCN
9A004.u. This conforming change is
intended to specify that ECCN 9B515.a
includes equipment, cells, and stands
“specially designed” for the analysis or
isolation of faults in the JWST, in

addition to the other commodities
enumerated in the Note to ECCN
9A515.a.

ECCN 9E515. This final rule also
revises the third sentence in the
“Related Controls” paragraph in the List
of Items Controlled section in ECCN
9E515 to add a reference to the JWST.
This sentence will alert persons
classifying technology for the JWST to
see ECCNs 9E001 and 9E002.

(3) Other Corrections and Clarifications
to Interim Spacecraft Final Rule

ECCN 9A515. This final rule adds two
sentences at the end of the introductory
text in the “items” paragraph in the List
of Items Controlled section of ECCN
9A515, consistent with the notes to
USML Category XV. The introductory
paragraph clarifies when “spacecraft”
and other items described in ECCN
9A515 remain subject to the EAR even
if exported, reexported, or transferred
(in-country) with defense articles
“subject to the ITAR” integrated into
and included therein as integral parts of
the item. This introductory paragraph
includes some application examples
and some qualifiers for when the ITAR
jurisdiction would reapply to such
defense articles. This final rule adds two
new sentences to clarify two additional
instances where the jurisdiction of the
ITAR would be applicable in such
scenarios. The first new sentence is
being added to clarify that the removal
of a defense article subject to the ITAR
from the spacecraft is a retransfer under
the ITAR—meaning the removal of a
defense article would require an ITAR
authorization. The ITAR authorization
requirement would apply regardless of
which CCL authorization the spacecraft
is exported under the EAR. The second
sentence clarifies that transfer of
technical data regarding the defense
article subject to the ITAR integrated
into the spacecraft would require an
ITAR authorization.

ECCN 9B515. This final rule revises
the License Requirements section of
ECCN 9B515 to add a missile
technology (MT) control. The MT
control is being added to impose a
license requirement on equipment in
ECCN 9B515.a that is for the
“development” or “production” of
commodities in USML Category
XV(e)(12) and XV(e)(19) that are MT
controlled. This change is made to
conform to the Missile Technology
Control Regime (MTCR) Annex and the
corresponding MT controls in USML
Category XV (MTCR Annex, Category I:
Item 2.B.2.). BIS anticipates an increase
of approximately 10 license applications
per year as a result of this change to the
EAR, along with the conforming MT

change made to ECCN 9E515 described
in the next paragraph.

ECCN 9E515. This final rule, as a
conforming change to the change to
ECCN 9B515, revises the MT Control
paragraph in the License Requirements
section on ECCN 9E515. This final rule
revises the MT Control paragraph in
ECCN 9E515 to add technology for items
in 9B515.a that are controlled for MT
reasons. This change is made to conform
to the MTCR Annex and the
corresponding MT controls in USML
Category XV (MTCR Annex, Category I:
Item 2.E.1.).

(4) Addition of .y Items to ECCN 9A515

This final rule adds five .y paragraphs
(ECCN 9A515.y.2, .y.3., .y.4, .y.5, and
.y.6) as additional commodities
specified under paragraph (y) in this
ECCN. As noted in the introductory text
of paragraph (y), the U.S. Government
through the § 748.3(e) process will
identify the items that warrant being
classified under 9x515.y, such as the
commodities being specified under
ECCN 9A515.y.2 to .y.6 in this final
rule. Specifically, the following space
grade or for spacecraft applications
commodities: thermistors (ECCN
9A515.y.2); RF microwave bandpass
ceramic filters (dielectric resonator
bandpass filters) (9A515.y.3); space
grade or for spacecraft applications hall
effect sensors (9A515.y.4); subminiature
(SMA and SMP) plugs and connectors,
TNC plugs and cable and connector
assemblies with SMA plugs and
connectors (9A515.y.5); and flight cable
assemblies (9A515.y.6) have been
identified in interagency-cleared
commodity classifications (CCATS)
pursuant to § 748.3(e) as warranting
control in 9A515.y.2 to .y.6. The
additions described above for ECCN
9A515.y.2 to y.6 are the second set of
approved populations of .y controls
being added to 9A515. As stated in the
May 13 rule, as well as the July 13 rule
(which added ECCN 9A515.y.1), BIS
(along with State and Defense) will
continue to populate the 9A515.y with
additional entries as additional
classification determinations are made
in response to requests from the public
under § 748.3(e).

As required by Executive Order (EO)
13563, BIS intends to review this rule’s
impact on the licensing burden on
exporters. Commerce’s full plan is
available at: http://open.commerce.gov/
news/2011/08/23/plan-retrospective-
analysis-existing-rules. Data are
routinely collected on an ongoing basis,
including through the comments to be
submitted and as a result of new
information and results from AES data.
These results and data have been, and
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will continue to form, the basis for
ongoing reviews of the rule and
assessments of various aspects of the
rule. As part of its plan for retrospective
analysis under EO 13563, BIS intends to
conduct periodic reviews of this rule
and to modify, or repeal, aspects of this
rule, as appropriate, and after public
notice and comment. Some of the
changes described above are limited to
corrections or clarifications of what was
included in the May 13 rule. BIS
estimates that the substantive changes
described above will result in an
increase of 30—40 license applications
per year, which is within the previous
estimate made for the number of license
applications that BIS anticipated
receiving as a result of the movement of
these spacecraft and related items to the
CCL under the May 13 rule.

Export Administration Act

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as amended by
Executive Order 13637 of March 8,
2013, 78 FR 16129 (March 13, 2013) and
as extended by the Notice of August 4,
2016, 81 FR 52587 (August 8, 2016), has
continued the Export Administration
Regulations in effect under the
International Emergency Economic
Powers Act. BIS continues to carry out
the provisions of the Export
Administration Act, as appropriate and
to the extent permitted by law, pursuant
to Executive Order 13222 as amended
by Executive Order 13637.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This final rule has been
designated a ‘“‘significant regulatory
action,” although not economically
significant, under section 3(f) of
Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor is subject to a penalty
for failure to comply with, a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of

information displays a currently valid
OMB control number. This regulation
involves collections previously
approved by OMB under control
number 0694—0088, Simplified Network
Application Processing System, which
includes, among other things, license
applications and carries a burden
estimate of 43.8 minutes for a manual or
electronic submission. Total burden
hours associated with the PRA and
OMB control number 0694-0088 are
expected to increase slightly as a result
of this rule. The expected increase in
total burden hours is expected to be
minimal and to not exceed the existing
estimates for burden hours associated
with the PRA and OMB control number
0694—0088. You may send comments
regarding the collection of information
associated with this rule, including
suggestions for reducing the burden, to
Jasmeet K. Seehra, Office of
Management and Budget (OMB), by
email to Jasmeet K. Seehra@
omb.eop.gov, or by fax to (202) 395—
7285.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The Department finds that there is
good cause under 5 U.S.C. 553(b)(B) to
waive the provisions of the
Administrative Procedure Act (APA)
requiring prior notice and the
opportunity for public comment
because they are either unnecessary or
contrary to the public interest. The
following revisions are non-substantive
or are limited to ensure consistency
with the intent of the May 13, 2014
interim final rule, and thus prior notice
and the opportunity for public comment
is unnecessary. ECCNs 9A004, 9A515,
9B515, and 9E515 are revised to make
clarifications to the EAR to ensure
consistency with the intent of the May
13, 2014 interim final rule for purposes
of what spacecraft and related items
warranted ITAR control and what
spacecraft items were intended to be
moved to the EAR, as well as for
consistency with the MTCR Annex for
certain changes made to ECCNs 9B515
and 9E515. This includes the changes
made to §§ 740.20(g), 742.6(a)(1), (a)(8),
(b)(2)(), (b)(5) and (b)(6), and
750.4(b)(4), (b)(8) and (d)(2)(iv) to
ensure appropriate controls are in place
under the EAR for the additional
spacecraft and related items that are
moved to the CCL in this final rule in
response to public comments and
additional U.S. Government review of
those comments. Finally, as
contemplated in the May 13 rule, BIS
has added five entries to the .y
paragraph of ECCN 9A515, which were
added as a result of the § 748.3(e)

process. For purposes of the APA, there
is good cause, and it is in the public
interest to incorporate this change so the
public can benefit from understanding
the classification of the items. These
revisions are important to implement as
soon as possible so the public will be
aware of the correct text and meaning of
current EAR provisions.

BIS finds good cause to waive the 30-
day delay in effectiveness under 5
U.S.C. 553(d)(3). As mentioned
previously, the revisions made by this
rule are non-substantive or are limited
to ensure consistency with the intent of
the May 13, 2014 interim final rule and
are important to implement as soon as
possible so the public will be aware of
the correct text and meaning of current
EAR provisions.

Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for these amendments by 5 U.S.C.
553, or by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601 ef seq., are
not applicable.

List of Subjects

15 CFR Parts 740 and 750

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 742
Exports, Terrorism.

15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

Accordingly, the Export
Administration Regulations (15 CFR
parts 730—774) are amended as follows:

PART 740—[AMENDED]

m 1. The authority citation for 15 CFR
part 740 continues to read as follows:

Authority: 50 U.S.C. 4601 et seq.; 50 U.S.C.
1701 et seq.; 22 U.S.C. 7201 et seq.; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 4, 2016, 81
FR 52587 (August 8, 2016).

m 2. Section 740.20 is amended by
revising the heading of paragraph (g)
and paragraph (g)(1) to read as follows:

§740.20 License exception strategic trade
authorization (STA).
* * * * *

(g) License Exception STA eligibility
requests for 9x515 and ““600 series”
items—(1) Applicability. Any person
may request License Exception STA
eligibility for end items described in
ECCN 0A606.a, ECCN 8A609.a, ECCN
8A620.a or .b, “spacecraft”” in ECCN
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9A515.a.1, .a.2, .a.3, .a.4, or .g, that
provide space-based logistics, assembly
or servicing of any spacecraft (e.g.,
refueling), ECCN 9A610.a, or ECCN
9E515.b, .d, .e, or .f.

* * * * *

PART 742—[AMENDED]

m 3. The authority citation for 15 CFR
part 742 continues to read as follows:

Authority: 50 U.S.C. 4601 et seq.; 50 U.S.C.
1701 et seq.; 22 U.S.C. 3201 et seq.; 42 U.S.C.
2139a; 22 U.S.C. 7201 et seq.; 22 U.S.C. 7210;
Sec. 1503, Pub. L. 108-11, 117 Stat. 559; E.O.
12058, 43 FR 20947, 3 CFR, 1978 Comp., p.
179; E.O. 12851, 58 FR 33181, 3 CFR, 1993
Comp., p. 608; E.O. 12938, 59 FR 59099, 3
CFR, 1994 Comp., p. 950; E.O. 13026, 61 FR
58767, 3 CFR, 1996 Comp., p. 228; E.O.
13222, 66 FR 44025, 3 CFR, 2001 Comp., p.
783; Presidential Determination 2003-23, 68
FR 26459, 3 CFR, 2004 Comp., p. 320; Notice
of November 12, 2015, 80 FR 70667
(November 13, 2015); Notice of August 4,
2016, 81 FR 52587 (August 8, 2016).

W 4. Section 742.6 is amended:

m a. By revising paragraph (a)(1);

m b. By adding paragraph (a)(8);

m c. By revising the fourth sentence of
paragraph (b)(1)(i); and

m d. By adding paragraphs (b)(5) and (6),
to read as follows:

§742.6 Regional stability.

(a) * x %

(1) RS Column 1 license requirements
in general. A license is required for
exports and reexports to all
destinations, except Canada, for all
items in ECCNs on the CCL that include
RS Column 1 in the Country Chart
column of the “License Requirements”
section. Transactions described in
paragraphs (a)(2), (a)(3), or (a)(8) of this
section are subject to the RS Column 1
license requirements set forth in those
paragraphs rather than the license
requirements set forth in this paragraph
(a)(1).

* * * * *

(8) Special RS Column 1 license
requirement applicable to certain
spacecraft and related items. A license
is required for all destinations,
including Canada, for spacecraft and
related items classified under ECCN
9A515.a.1, .a.2., .a.3., .a.4., .g, and ECCN
9E515.1.

(b) * % %

(1) EE

(i) *** Applications for export or
reexport of items classified under any
9x515 or 600 series” ECCN requiring a
license in accordance with paragraph
(a)(1) or (a)(8) of this section will also
be reviewed consistent with United
States arms embargo policies in § 126.1
of the ITAR (22 CFR 126.1) if destined
to a country set forth in Country Group

D:5 in Supplement No. 1 to part 740 of
the EAR. * * *

* * * * *

(5) Spacecraft for launch. (i)
Applications to export or reexport a
“spacecraft” controlled under ECCN
9A515.a for launch in or by a country
that is not a member of the North
Atlantic Treaty Organization (NATO) or
a major non-NATO ally of the United
States (as defined in 22 CFR 120.31 and
120.32), will require a technology
transfer control plan approved by the
Department of Defense, an encryption
technology control plan approved by the
National Security Agency, and
Department of Defense monitoring of all
launch activities.

(ii) Applications to export or reexport
a ““spacecraft” controlled under ECCN
9A515.a for launch in or by a country
that is a member of the North Atlantic
Treaty Organization (NATO) or a major
non-NATO ally of the United States (as
defined in 22 CFR 120.31 and 120.32),
may require a technology transfer
control plan approved by the
Department of Defense, an encryption
technology control plan approved by the
National Security Agency, or
Department of Defense monitoring of
launch activities.

(6) Remote sensing spacecraft.
Applications to export or reexport a
“spacecraft” described in ECCN
9A515.a.1,.a.2, a.3, or .a.4, sensitive
remote sensing components described
in 9A515.g, or “technology” described
in ECCN 9E515.f may require a
government-to-government agreement at

the discretion of the U.S. Government.
* * * * *

PART 750—[AMENDED]

m 5. The authority citation for 15 CFR
part 750 continues to read as follows:

Authority: 50 U.S.C. 4601 et seq.; 50 U.S.C.
1701 et seq.; Sec. 1503, Pub. L. 108-11, 117
Stat. 559; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; E.O. 13637, 78
FR 16129, 3 CFR, 2013 Gomp., p. 223;
Presidential Determination 2003-23, 68 FR
26459, 3 CFR, 2004 Comp., p. 320; Notice of
August 4, 2016, 81 FR 52587 (August 8,
2016).

m 6. Section 750.4 is amended:

m a. By adding paragraph (b)(8); and
m b. By adding paragraph (d)(2)(iv) to
read as follows:

§750.4 Procedures for processing license
applications.
* * * * *

(b) * % %

(8) Satellites for launch. Applicant
must obtain approval by the Department
of Defense of a technology transfer

control plan and the National Security
Agency of an encryption technology
transfer control plan and must make
arrangements with the Department of
Defense for monitoring of all launch

activities.
* * * * *

(d)* * *

(2) * Kk %

(iv) Remote Sensing Interagency
Working Group (RSIWG). The RSIWG,
chaired by the State Department,
reviews license applications involving
remote sensing spacecraft described in
ECCN 9A515.a.1, .a.2, .a.3, or .a.4,
sensitive remote sensing components
described in 9A515.g, or “technology”
described in ECCN 9E515.1.

* * * * *

PART 774—[AMENDED]

m 7. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. 4601 et seq.; 50 U.S.C.
1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c, 22 U.S.C. 3201 et
seq.; 22 U.S.C. 6004; 42 U.S.C. 2139a; 15
U.S.C. 1824a; 50 U.S.C. 4305; 22 U.S.C. 7201
et seq.; 22 U.S.C. 7210; E.O. 13026, 61 FR
58767, 3 CFR, 1996 Comp., p. 228; E.O.
13222, 66 FR 44025, 3 CFR, 2001 Comp., p.
783; Notice of August 4, 2016, 81 FR 52587
(August 8, 2016).

m 8. In Supplement No. 1 to Part 774,
Category 9—Aerospace and Propulsion,
ECCN 9A004 is amended:

m a. By revising the License
Requirements table;

m b. By adding ““items” paragraph u. and
v. to the List of Items Controlled section;
and

m c. By revising “items” paragraph y. in
the List of Items Controlled section to
read as follows:

Supplement No. 1 to Part 774—The

Commerce Control List

* * * * *

9A004 Space launch vehicles and
‘“spacecraft,” “spacecraft buses,”
“spacecraft payloads,” “‘spacecraft”’ on-
board systems or equipment, and
terrestrial equipment, as follows (see
List of Items Controlled).

License Requirements
Reason for Control: NS and AT

Country chart
Control(s) (see Supp. No. 1 to
part 738)
NS applies to NS Column 1
9A004.u, .v, .w and
X.
AT applies to AT Column 1
9A004.u, .v, .w, .X
and .y.
* * * * *
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List of Items Controlled
* * * * *

u. The James Webb Space Telescope
(JWST) being developed, launched, and
operated under the supervision of the U.S.
National Aeronautics and Space
Administration (NASA).

v. “Parts,” “‘components,” ‘“‘accessories”
and “attachments” that are “specially
designed” for the James Webb Space
Telescope and that are not:

v.1. Enumerated or controlled in the
USML;

v.2. Microelectronic circuits;

v.3. Described in ECCNs 7A004 or 7A104;
or

v.4. Described in an ECCN containing
“space-qualified”” as a control criterion (See
ECCN 9A515.x.4).

* * * * *

[ET]

y. Items that would otherwise be within
the scope of ECCN 9A004.v or .x but that
have been identified in an interagency-
cleared commodity classification (CCATS)
pursuant to § 748.3(e) as warranting control
in 9A004.y.

m 9. In Supplement No. 1 to Part 774,

Category 9—Aerospace and Propulsion,

ECCN 9A515 is amended:

m a. By adding a License Requirement

Note at the end of the License

Requirements section;

m b. By revising the Special Conditions

for STA section;

m c. By revising the Related Controls

paragraph in the List of Items Controlled

section;

m d. By revising the introductory text to

the “items” paragraph in the List of

items Controlled section;

m e. By revising ““items” paragraphs a.

and b. in the List of Items Controlled

section;

m f. By revising the introductory text of

paragraphs d. and e. in the List of Items

Controlled section;

m g. By adding “items” paragraph g. in

the list of Items Controlled section; and

m h. By adding ““items” paragraphsy.2.,

y.3.,y.4., y.5. and y.6. to read as follows:

9A515 “Spacecraft” and related
commodities, as follows (see List of
Items Controlled).

License Requirements
* * * * *

License Requirement Note: The Commerce
Country Chart is not used for determining
license requirements for commodities
classified in ECCN 9A515.a.1, .a.2., .a.3., .a.4,
and .g. See § 742.6(a)(8), which specifies that
such commodities are subject to a worldwide
license requirement.

* * * * *

Special Conditions for STA

STA: (1) Paragraph (c)(1) of License
Exception STA (§ 740.20(c)(1) of the EAR)
may not be used for “spacecraft” in ECCN
9A515.a.1, .a.2, .a.3, or .a.4, or items in
9A515.g, unless determined by BIS to be

eligible for License Exception STA in
accordance with § 740.20(g) (License
Exception STA eligibility requests for
certain 9x515 and “600 series” items). (2)
License Exception STA may not be used if
the “spacecraft” controlled in ECCN
9A515.a.1, .a.2, .a.3, or .a.4 contains a
separable or removable propulsion system
enumerated in USML Category IV(d)(2) or
USML Category XV(e)(12) and designated
MT. (3) Paragraph (c)(2) of License
Exception STA (§740.20(c)(2) of the EAR)
may not be used for any item in 9A515.

List of Items Controlled

Related Controls: Spacecraft, launch vehicles
and related articles that are enumerated in
the USML, and technical data (including
“software”’) directly related thereto, and all
services (including training) directly
related to the integration of any satellite or
spacecraft to a launch vehicle, including
both planning and onsite support, or
furnishing any assistance (including
training) in the launch failure analysis or
investigation for items in ECCN 9A515.a,
are ‘‘subject to the ITAR.” All other
“spacecraft,” as enumerated below and
defined in § 772.1, are subject to the
controls of this ECCN. See also ECCNs
3A001, 3A002, 3A991, 3A992, 6A002,
6A004, 6A008, and 6A998 for specific
“space-qualified” items, 7A004 and 7A104
for star trackers, and 9A004 for the
International Space Station (ISS), James
Webb Space Telescope (JWST), and
“specially designed” “parts” and
“components” therefor. See USML
Category XI(c) for controls on microwave
monolithic integrated circuits (MMICs) that
are ‘“‘specially designed” for defense
articles. See ECCN 9A610.g for pressure
suits used for high altitude aircraft.

* * * * *

Items: “Spacecraft” and other items
described in ECCN 9A515 remain subject
to the EAR even if exported, reexported, or
transferred (in-country) with defense
articles “‘subject to the ITAR” integrated
into and included therein as integral parts
of the item. In all other cases, such defense
articles are subject to the ITAR. For
example, a 9A515.a “‘spacecraft” remains
“subject to the EAR” even when it is
exported, reexported, or transferred (in-
country) with a “hosted payload”
described in USML Category XV(e)(17)
incorporated therein. In all other cases, a
“hosted payload” performing a function
described in USML Category XV(a) always
remains a USML item. The removal of the
defense article subject to the ITAR from the
spacecraft is a retransfer under the ITAR
and would require an ITAR authorization,
regardless of the CCL authorization the
spacecraft is exported under. Additionally,
transfer of technical data regarding the
defense article subject to the ITAR
integrated into the spacecraft would
require an ITAR authorization.

* * * * *

a. “Spacecraft,” including satellites, and
space vehicles, whether designated
developmental, experimental, research or
scientific, not enumerated in USML Category
XV or described in ECCN 9A004, that:

a.1. Have electro-optical remote sensing
capabilities and having a clear aperture
greater than 0.35 meters, but less than or
equal to 0.50 meters;

a.2. Have remote sensing capabilities
beyond NIR (i.e., SWIR, MWIR, or LWIR);

a.3. Have radar remote sensing capabilities
(e.g., AESA, SAR, or ISAR) having a center
frequency equal to or greater than 1.0 GHz,
but less than 10.0 GHz and having a
bandwidth equal to or greater than 100 MHz,
but less than 300 MHz;

a.4. Provide space-based logistics,
assembly, or servicing of another
“spacecraft”; or

a.5. Are not described in ECCN 9A515.a.1,
.a.2, .a.3 or .a.4.

Note: ECCN 9A515.a includes commercial
communications satellites, remote sensing
satellites, planetary rovers, planetary and
interplanetary probes, and in-space habitats,
not identified in ECCN 9A004 or USML
Category XV(a).

b. Ground control systems and training
simulators “specially designed” for
telemetry, tracking, and control of the
“spacecraft” controlled in paragraphs
9A004.u or 9A515.a.

* * * * *

d. Microelectronic circuits (e.g., integrated
circuits, microcircuits, or MOSFETSs) and
discrete electronic components rated,
certified, or otherwise specified or described
as meeting or exceeding all the following
characteristics and that are “specially
designed” for defense articles, “600 series”
items, or items controlled by ECCNs 9A004.v
or 9A515:

* * * * *

e. Microelectronic circuits (e.g., integrated
circuits, microcircuits, or MOSFETSs) and
discrete electronic components that are rated,
certified, or otherwise specified or described
as meeting or exceeding the characteristics in
either paragraph e.1 or e.2, AND ““specially
designed” for defense articles controlled by
USML Category XV or items controlled by
ECCNs 9A004.u or 9A515:

* * * * *

g. Remote sensing components “‘specially
designed” for “spacecraft” described in
ECCNs 9A515.a.1 through 9A515.a.4 as
follows:

g.1. Space-qualified optics (i.e., lens,
mirror, membrane having active properties
(e.g., adaptive, deformable)) with the largest
lateral clear aperture dimension equal to or
less than 0.35 meters; or with the largest clear
aperture dimension greater than 0.35 meters
but less than or equal to 0.50 meters;

g.2. Optical bench assemblies “‘specially
designed” for ECCN 9A515.a.1, 9A515.a.2,
9A515.a.3, or 9A515.a.4 “‘spacecraft;” or

g.3. Primary, secondary, or hosted payloads
that perform a function of ECCN 9A515.a.1,
9A515.a.2, 9A515.a.3, or 9A515.a.4
“spacecraft.”

* * * * *

ENE

y.2. Space grade or for spacecraft
applications thermistors;

y.3. Space grade or for spacecraft
applications RF microwave bandpass ceramic
filters (Dielectric Resonator Bandpass
Filters);
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y.4. Space grade or for spacecraft
applications hall effect sensors;

y.5. Space grade or for spacecraft
applications subminiature (SMA and SMP)
plugs and connectors, TNC plugs and cable
and connector assemblies with SMA plugs
and connectors; and

y.6. Space grade or for spacecraft
applications flight cable assemblies.

m 10. In Supplement No. 1 to Part 774,
Category 9—Aerospace and Propulsion,
ECCN 9B515 is amended:

W a. By revising the License
Requirements section; and

m b. By revising “items” paragraph a. in
the List of Items Controlled section to
read as follows:

9B515 Test, inspection, and production
“equipment” “specially designed” for
“spacecraft” and related commodities,
as follows (see List of Items Controlled).

License Requirements
Reason for Control: NS, MT, RS, AT

Country chart
(see Supp. No. 1 to
part 738)

Control(s)

NS applies to entire NS Column 1
entry.

MT applies to equip-
ment in 9B515.a
for the “develop-
ment” or “produc-
tion” of commod-
ities in USML Cat-
egory XV(e)(12)
and XV(e)(19) that
are MT controlled.

RS applies to entire
entry.

AT applies to entire
entry.

MT Column 1

RS Column 1

AT Column 1

* * * * *

Items:

a. Test, inspection, and production
“equipment” “specially designed” for the
“production” or “development” of
commodities enumerated in ECCNs 9A004.u,
9A515.a, or USML Category XV(a) or XV/(e).

NOTE: ECCN 9B515.a includes equipment,
cells, and stands “specially designed” for the
analysis or isolation of faults in commodities
enumerated in ECCNs 9A004.u or 9A515.a,
or USML Category XV(a) or XV(e).

* * * * *

m 11. In Supplement No. 1 to Part 774,
Category 9—Aerospace and Propulsion,
ECCN 9E515 is amended:

m a. By revising the License
Requirements table;

m b. By adding a License Requirement
Note at the end of the License
Requirements section;

m c. By revising paragraph (1) in the
Special Conditions for STA section;

m d. By revising the Related Controls
paragraph in the List of Items Controlled
section;

m e. By revising “items” paragraph a. in
the List of Items Controlled section; and

m f. By adding “items” paragraph {. in
the list of Items Controlled section to
read as follows:

9E515 ‘“Technology” “required” for the
“development,” “production,”
operation, installation, repair, overhaul,
or refurbishing of “‘spacecraft’” and
related commodities, as follows (see List
of Items Controlled).

[T

License Requirements
* * * * *

Country chart
(see Supp. No. 1 to
part 738)

Control(s)

NS applies to entire NS Column 1
entry except
9E515.y.

MT applies to tech-
nology for items in
9A515.d,
9A515.e.2 and
9B515.a controlled
for MT reasons.

RS applies to entire
entry except
9E515.y.

AT applies to entire
entry.

MT Column 1

RS Column 1

AT Column 1

LICENSE REQUIREMENT NOTE: The Commerce
Country Chart is not used for determining
license requirements for “technology”
classified ECCN 9E515.f. See § 742.6(a)(8),
which specifies that such “technology” is
subject to a worldwide license requirement.

* * * * *

Special Conditions for STA

STA: (1) Paragraph (c)(1) of License
Exception STA (§ 740.20(c)(1) of the EAR)
may not be used for ECCN 9E515.b, .d, .e,
or .f unless determined by BIS to be
eligible for License Exception STA in
accordance with § 740.20(g) (License
Exception STA eligibility requests for

certain 9x515 and “600 series” items).
* X %

List of Items Controlled

Related Controls: Technical data directly
related to articles enumerated in USML
Category XV are subject to the control of
USML paragraph XV(f). See also ECCNs
3E001, 3E003, 6E001, and 6E002 for
specific “space-qualified” items. See
ECCNs 9E001 and 9E002 for technology for
the International Space Station, the James
Webb Space Telescope (JWST) and “parts,”
“components,” “accessories,” and
“attachments” ““specially designed”
therefor. See USML category XV({) for
controls on technical data and defense
services related to launch vehicle
integration.

* * * * *

Items:

a. “Technology” “required” for the
“development,” “production,” installation,
repair (including on-orbit anomaly resolution
and analysis beyond established procedures),
overhaul, or refurbishing of commodities
controlled by ECCN 9A515 (except
9A515.a.1, .a.2, .a.3, .a.4, .b, .d, .e, or .g),

[T

ECCN 9B515, or ‘“software” controlled by
ECCN 9D515.a.
* * * * *

9 ¢

f. “Technology” “required” for the
“development,” “production,” installation,
repair (including on-orbit anomaly resolution
and analysis beyond established procedures),
overhaul, or refurbishing of commodities
controlled by ECCN 9A515.a.1, .a.2, .a.3, .a.4,
or.g.

* * * * *

Dated: December 27, 2016.
Kevin J. Wolf,

Assistant Secretary of Commerce for Export
Administration.

[FR Doc. 2016—-31755 Filed 1-9-17; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 744
[Docket No. 161221999-6999-01]
RIN 0694—AH23

Addition of Certain Persons and
Revisions to Entries on the Entity List;
and Removal of a Person From the
Entity List

AGENCY: Bureau of Industry and
Security, Commerce.
ACTION: Final rule.

SUMMARY: This rule amends the Export
Administration Regulations (EAR) by
adding five persons to the Entity List.
The five persons who are added to the
Entity List have been determined by the
U.S. Government to be acting contrary
to the national security or foreign policy
interests of the United States. These five
persons will be listed on the Entity List
under the destination of Turkey. This
final rule also removes one entity from
the Entity List under the destination of
India as the result of a request for
removal received by BIS and a review of
information provided in the removal
request in accordance with the
procedure for requesting removal or
modification of an Entity List entity.
Finally, this rule is also revising five
existing entries in the Entity List, under
the destinations of Armenia, Greece,
Pakistan, Russia and the United
Kingdom (U.K.). Four of these entries
are modified to reflect the removal from
the Entity List of the entity located in
India. The license requirement for the
entry under the destination of Russia is
being revised to conform with a general
license issued by the Department of the
Treasury’s Office of Foreign Assets
Control on December 20, 2016.

DATES: This rule is effective January 10,
2017.
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FOR FURTHER INFORMATION CONTACT:
Chair, End-User Review Committee,
Office of the Assistant Secretary, Export
Administration, Bureau of Industry and
Security, Department of Commerce,
Phone: (202) 482-5991, Email: ERC@
bis.doc.gov.

SUPPLEMENTARY INFORMATION:

Background

The Entity List (Supplement No. 4 to
Part 744) identifies entities and other
persons reasonably believed to be
involved, or to pose a significant risk of
being or becoming involved, in
activities contrary to the national
security or foreign policy interests of the
United States. The EAR imposes
additional license requirements on, and
limits the availability of most license
exceptions for, exports, reexports, and
transfers (in-country) to those listed.
The “license review policy” for each
listed entity or other person is identified
in the License Review Policy column on
the Entity List and the impact on the
availability of license exceptions is
described in the Federal Register notice
adding entities or other persons to the
Entity List. BIS places entities and other
persons on the Entity List pursuant to
sections of part 744 (Control Policy:
End-User and End-Use Based) and part
746 (Embargoes and Other Special
Controls) of the EAR.

The ERC, composed of representatives
of the Departments of Commerce
(Chair), State, Defense, Energy and,
where appropriate, the Treasury, makes
all decisions regarding additions to,
removals from, or other modifications to
the Entity List. The ERC makes all
decisions to add an entry to the Entity
List by majority vote and all decisions
to remove or modify an entry by
unanimous vote.

ERC Entity List Decisions

Additions to the Entity List

This rule implements the decision of
the ERC to add five persons to the Entity
List. These five persons are being added
on the basis of § 744.11 (License
requirements that apply to entities
acting contrary to the national security
or foreign policy interests of the United
States) of the EAR. The five entries
added to the Entity List are located in
Turkey.

The ERC reviewed § 744.11(b)
(Criteria for revising the Entity List) in
making the determination to add these
five persons to the Entity List. Under
that paragraph, persons for whom there
is reasonable cause to believe, based on
specific and articulable facts, that they
have been involved, are involved, or
pose a significant risk of being or

becoming involved in, activities that are
contrary to the national security or
foreign policy interests of the United
States and those acting on behalf of such
persons may be added to the Entity List.
Paragraphs (b)(1) through (b)(5) of
§744.11 include an illustrative list of
activities that could be contrary to the
national security or foreign policy
interests of the United States.

Specifically, two entities, AR
Kompozit Kimya and Murat Taskiran,
are being added to the Entity List as
these entities exported high grade U.S.-
origin carbon fiber to Iran in violation
of U.S. law (i.e., 50 U.S.C. 1701 thru
1706 and 30 CFR 560.203 & 560.204).
The additional three entities located in
Turkey, Fulya Kalfatoglu Oguzturk,
Ramor Group and Resit Tavan, are being
added to the Entity List on the basis of
their involvement in the procurement
and/or retransfer of U.S.-origin items to
Iran for use by the Iranian military.

Pursuant to § 744.11(b) of the EAR,
the ERC determined that the conduct of
these five entities raises sufficient
concern that prior review of exports,
reexports or transfers (in-country) of all
items subject to the EAR involving these
persons, and the possible imposition of
license conditions or license denials on
shipments to the persons, will enhance
BIS’s ability to prevent violations of the
EAR.

For the five persons added to the
Entity List, BIS imposes a license
requirement for all items subject to the
EAR and a license review policy of
presumption of denial. The license
requirements apply to any transaction in
which items are to be exported,
reexported, or transferred (in-country) to
any of the persons or in which such
persons act as purchaser, intermediate
consignee, ultimate consignee, or end-
user. In addition, no license exceptions
are available for exports, reexports, or
transfers (in-country) to the persons
being added to the Entity List in this
rule. The acronym “‘a.k.a.” (also known
as) is used in entries on the Entity List
to help exporters, reexporters and
transferors to better identify listed
persons on the Entity List.

This final rule adds the following five
persons to the Entity List:

Turkey

(1) AR Kompozit Kimya, a.k.a., the
following two aliases:
—AR Composites Company Ltd; and
—AR Kompozit Kimya Muhendislik

Taah Dis Tic Ltd.

Kuyumcukent 2, Plaza Kat 5, No 9,
Yenibosna, Istanbul, Turkey;

(2) Fulya Kalafatoglu Oguzturk, a.k.a.,
the following one alias:

—Macide Fulya Kalafatoglu.

Barajyolu Cd Yenisehir Mh Sinpas
Koruk Konutlari No 40 Sogut Blok D1
Istanbul, Turkey;

(3) Murat Taskiran,

Kuyumcukent 2, Plaza Kat 5, No 9,
Yenibosna, Istanbul, Turkey;

(4) Ramor Group, a.k.a., the following
four aliases:

—Ramor Construction Food and

Furniture Incorporation;

—Ramor Ins;
—Ramor Company; and
—Ramor Ltd. Co.

Unit 42, Gardenya Plaza 74, 12th
Floor, No: 77, Atasehir, Istanbul, Turkey
34758; and 1st.End.ve.Tic.Serbest
Bol.Sub. Kopuzlar Cad.No.8 Solingen
Zemin Kat Tuzla/Istanbul, Turkey; and

(5) Resit Tavan,

Turgotozl CD Agaoglu MySkyTowers,
A Blok D 12, Istanbul, Turkey 34758.

Removal From the Entity List

This rule implements a decision of
the ERC to remove the following entry
from the Entity List on the basis of on
a removal request received by the BIS:
Veteran Avia LLC, located in India. The
ERC decided to remove Veteran Avia
LLC (India) based on information
received by BIS regarding activities at
the listed location in India and further
review conducted by the ERC.

This final rule implements the
decision to remove the following entity
located in India from the Entity List:

India

(1) Veteran Avia LLC, a.k.a., the
following one alias:
—Veteran Airline.

A-107, Lajpat Nagar—I, New Delhi
110024, India and Room No. 34 Import
Cargo, IGI Airport Terminal—II, New
Delhi 110037, India; and 25B, Camac
Street 3E, Camac Court Kolkatta,
700016, India; and Ali’s Chamber #202,
2nd Floor Sahar Cargo Complex
Andheri East Mumbai, 400099, India.
(See also addresses under Armenia,
Greece, Pakistan, and U.K).

The removal of the person referenced
above, which was approved by the ERC,
eliminates the existing license
requirements in Supplement No. 4 to
part 744 for exports, reexports and
transfers (in-country) to this entity.
However, the removal of this person
from the Entity List does not relieve
persons of other obligations under part
744 of the EAR or under other parts of
the EAR. Neither the removal of an
entity from the Entity List nor the
removal of Entity List-based license
requirements relieves persons of their
obligations under General Prohibition 5
in § 736.2(b)(5) of the EAR which
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provides that, “you may not, without a
license, knowingly export or reexport
any item subject to the EAR to an end-
user or end-use that is prohibited by
part 744 of the EAR.” Additionally, this
removal does not relieve persons of
their obligation to apply for export,
reexport or in-country transfer licenses
required by other provisions of the EAR.
BIS strongly urges the use of
Supplement No. 3 to part 732 of the
EAR, “BIS’s ‘Know Your Customer’
Guidance and Red Flags,” when persons
are involved in transactions that are
subject to the EAR.

Revisions to Entries on the Entity List

Modification to License Requirements
for an Entry on the Entity List

On December 20, 2016, the
Department of the Treasury’s Office of
Foreign Assets Control (OFAC) issued
General License No. 11, Authorizing
Certain Transactions With FAU
Glavgosekspertiza Rossii, an entity in
the Russian Federation. This general
license authorizes transactions
otherwise prohibited by Executive
Order 13685 (E.O.) of December 19,
2014 that are ordinarily incident and
necessary to requesting, contracting for,
paying for, receiving, or utilizing a
project design review or permit from
FAU Glavgosekspertiza Rossii’s office(s)
in the Russian Federation, provided that
the underlying project is located wholly
within the Russian Federation, and
none of the transactions otherwise
violate Executive Order (E.O.) 13685 of
December 19, 2014. Any questions
regarding to the scope of this general
license should be directed to OFAC.

In light of OFAC’s General License
No. 11, BIS makes a conforming change
by modifying the listing for FAU
‘Glavgosekspertiza Rossii’ on the Entity
List under the destination of Russia (the
term used in the EAR for the Russian
Federation). This final rule modifies the
license requirement column for this
entity to specify that the Entity List’s
license requirements do not apply to
items subject to the EAR that are related
to transactions authorized by OFAC
pursuant to new General License No. 11
(transactions that are ordinarily incident
and necessary to requesting, contracting
for, paying for, receiving or utilizing a
project design review or permit from
this listed entity’s office(s) in Russia, so
long as the underlying project occurs
wholly within Russia and no
transactions otherwise violate E.O.
13685). The listing for Ukraine on the
Commerce Country Chart, Supp. No. 1
to part 738 of the EAR, includes a
footnote that defines the “Crimea region
of Ukraine” consistent with section 8(d)

of E.O. 13685. FAU ‘Glavgosekspertiza
Rossii’ continues to be listed under both
Russia and the Crimea region of Ukraine
on the Entity List. This final rule
amends only the entry under Russia; it
does not make any change to the entry
listed under the Crimea region of
Ukraine. The license requirement for
FAU ‘Glavgosekspertiza Rossii’ listed
under the destination of the Crimea
region of Ukraine continues to apply to
all items subject to the EAR.

Conforming Changes for an Approved
Removal From the Entity List

This final rule revises four entries in
the Entity List for the entity Veteran
Avia LLC, a.k.a., Veteran Airline, under
the destinations of Armenia, Greece,
Pakistan and the United Kingdom. As
described above, the ERC approved the
removal of Veteran Avia LLC (India).
Therefore, this final rule makes
conforming changes to the remaining
four entries for the entity to remove the
cross references to India. This final rule
does not make any other changes to
these four entries, except for revising
the Federal Register citation column to
reflect this conforming change being
made to these four entities. The license
requirement for the four entries remains
all items subject to the EAR, and the
license application review policy
remains a presumption of denial.

This final rule makes the following
revisions to five entries on the Entity
List:

Armenia

(1) Veteran Avia LLC, a.k.a., the
following one alias:
—Veteran Airline.

64, Baghramyam Avenue, Apt 16,
Yerevan 0033, Armenia; and 1 Eervand
Kochari Street Room 1, 375070 Yerevan,

Armenia (See also addresses under
Greece, Pakistan, and U.K.).

Greece

(1) Veteran Avia LLC, a.k.a., the
following one alias:

—Veteran Airline.
24, A. Koumbi Street, Markopoulo
190 03, Attika, Greece (See also

addresses under Armenia, Pakistan, and
U.K.).

Pakistan

(1) Veteran Avia LLC, a.k.a., the
following one alias:
—Veteran Airline.

Room No. 1, ALC Building, PIA Cargo
Complex Jiap, Karachi, Pakistan (See
also addresses under Armenia, Greece,
and U.K.).

Russia

(1) FAU ‘Glavgosekspertiza Rossii’,
a.k.a., the following three aliases:
—Federal Autonomous Institution

‘Main Directorate of State

Examination’;

—General Board of State Expert Review;
and
—Glavgosekspertiza.

Furkasovskiy Lane, building 6,
Moscow 101000, Russia (See alternate
address under Crimea region of
Ukraine).

NOTE: As described above, the changes this
final rule makes to this Russian entity are
limited to the License requirement column
for this entry.

United Kingdom

(1) Veteran Avia LLC, a.k.a., the
following one alias:
—Veteran Airline.

1 Beckett Place, South Hamptonshire,
London, U.K. (See also addresses under
Armenia, Greece, and Pakistan).

Savings Clause

Shipments of items removed from
eligibility for a License Exception or
export or reexport without a license
(NLR) as a result of this regulatory
action that were en route aboard a
carrier to a port of export or reexport, on
January 10, 2017, pursuant to actual
orders for export or reexport to a foreign
destination, may proceed to that
destination under the previous
eligibility for a License Exception or
export or reexport without a license
(NLR).

Export Administration Act of 1979

Although the Export Administration
Act of 1979 expired on August 20, 2001,
the President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as amended by
Executive Order 13637 of March 8,
2013, 78 FR 16129 (March 13, 2013) and
as extended by the Notice of August 4,
2016, 81 FR 52587 (August 8, 2016), has
continued the Export Administration
Regulations in effect under the
International Emergency Economic
Powers Act. BIS continues to carry out
the provisions of the Export
Administration Act of 1979, as
appropriate and to the extent permitted
by law, pursuant to Executive Order
13222, as amended by Executive Order
13637.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
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approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been determined to be not
significant for purposes of Executive
Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by OMB under control
number 0694—0088, Simplified Network
Application Processing System, which
includes, among other things, license
applications and carries a burden
estimate of 43.8 minutes for a manual or
electronic submission. Total burden
hours associated with the PRA and
OMB control number 0694—0088 are not
expected to increase as a result of this
rule. You may send comments regarding
the collection of information associated
with this rule, including suggestions for
reducing the burden, to Jasmeet K.
Seehra, Office of Management and
Budget (OMB), by email to Jasmeet K. _
Seehra@omb.eop.gov, or by fax to (202)
395-7285.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. For the five persons added to the
Entity List in this final rule, the
provisions of the Administrative
Procedure Act (5 U.S.C. 553) requiring
notice of proposed rulemaking, the
opportunity for public comment and a
delay in effective date are inapplicable
because this regulation involves a
military or foreign affairs function of the
United States. (See 5 U.S.C. 553(a)(1)).
BIS implements this rule to protect U.S.
national security or foreign policy
interests by preventing items from being
exported, reexported, or transferred (in-
country) to the persons being added to
the Entity List. If this rule were delayed
to allow for notice and comment and a
delay in effective date, the entities being
added to the Entity List by this action
would continue to be able to receive
items without a license and to conduct
activities contrary to the national
security or foreign policy interests of the

United States. In addition, publishing a
proposed rule would give these parties
notice of the U.S. Government’s
intention to place them on the Entity
List and would create an incentive for
these persons to either accelerate
receiving items subject to the EAR to
conduct activities that are contrary to
the national security or foreign policy
interests of the United States, and/or to
take steps to set up additional aliases,
change addresses, and other measures to
try to limit the impact of the listing on
the Entity List once a final rule was
published. Further, no other law
requires that a notice of proposed
rulemaking and an opportunity for
public comment be given for this rule.
Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., are
not applicable. Accordingly, no
regulatory flexibility analysis is required
and none has been prepared.

5. For the one entry removed from the
Entity List in this final rule, pursuant to
the Administrative Procedure Act
(APA), 5 U.S.C. 553(b)(B), BIS finds
good cause to waive requirements that
this rule be subject to notice and the
opportunity for public comment
because it would be contrary to the
public interest.

In determining whether to grant a
request for removal from the Entity List,
a committee of U.S. Government
agencies (the End-User Review
Committee (ERC)) evaluates information
about and commitments made by listed
persons requesting removal from the
Entity List, the nature and terms of
which are set forth in 15 CFR part 744,
Supplement No. 5, as noted in 15 CFR
744.16(b). The information,
commitments, and criteria for this
extensive review were all established
through the notice of proposed
rulemaking and public comment
process (72 FR 31005 (June 5, 2007)
(proposed rule), and 73 FR 49311
(August 21, 2008) (final rule)). This one
removal has been made within the
established regulatory framework of the
Entity List. If the rule were to be
delayed to allow for public comment,
U.S. exporters may face unnecessary
economic losses as they turn away
potential sales to the entity removed by
this rule because the customer remained
a listed person on the Entity List even
after the ERC approved the removal
pursuant to the rule published at 73 FR
49311 on August 21, 2008. By
publishing without prior notice and
comment, BIS allows the applicant to

receive U.S. exports immediately since
the applicant already has received
approval by the ERC pursuant to 15 CFR
part 744, Supplement No. 5, as noted in
15 CFR 744.16(b).

Removals from the Entity List granted
by the ERC involve interagency
deliberation and result from review of
public and non-public sources,
including sensitive law enforcement
information and classified information,
and the measurement of such
information against the Entity List
removal criteria. This information is
extensively reviewed according to the
criteria for evaluating removal requests
from the Entity List, as set out in 15 CFR
part 744, Supplement No. 5 and 15 CFR
744.16(b). For reasons of national
security, BIS is not at liberty to provide
to the public detailed information on
which the ERC relied to make the
decisions to remove this entity. In
addition, the information included in
the removal request is information
exchanged between the applicant and
the ERC, which by law (section 12(c) of
the Export Administration Act of 1979),
BIS is restricted from sharing with the
public. Moreover, removal requests from
the Entity List contain confidential
business information, which is
necessary for the extensive review
conducted by the U.S. Government in
assessing such removal requests.

Section 553(d) of the APA generally
provides that rules may not take effect
earlier than thirty (30) days after they
are published in the Federal Register.
BIS finds good cause to waive the 30-
day delay in effectiveness under 5
U.S.C. 553(d)(1) because this rule is a
substantive rule which relieves a
restriction. This rule’s removal of one
person from the Entity List removes a
requirement (the Entity-List-based
license requirement and limitation on
use of license exceptions) on this person
being removed from the Entity List. The
rule does not impose a requirement on
any other person for the removal from
the Entity List.

In addition, the Department finds that
there is good cause under 5 U.S.C.
553(b)(B) to waive the provisions of the
Administrative Procedure Act (APA)
requiring prior notice and the
opportunity for public comment for the
five conforming changes included in
this rule because they are either
unnecessary or contrary to the public
interest. These five conforming changes
are limited to ensure consistency with a
removal included in this rulemaking or
consistency with OFAC’s General
License No. 11, and thus prior notice
and the opportunity for public comment
are unnecessary. The conforming
change to the listing for FAU
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‘Glavgosekspertiza Rossii’ is intended to
ensure consistent treatment of this
entity under both the EAR and OFAC’s
sanctions regime. The other four
conforming changes are limited to
reflecting the removal of Veteran Avia
LLC (India). These four changes are
needed to correct the cross-referencing
parenthetical phrase included in each of
these four entries.

No other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required under the APA or by any other
law, the analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are not applicable. As a result,
no final regulatory flexibility analysis is
required and none has been prepared.

List of Subjects in 15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

Accordingly, part 744 of the Export
Administration Regulations (15 CFR
parts 730-774) is amended as follows:

PART 744—[AMENDED]

m 1. The authority citation for 15 CFR
part 744 continues to read as follows:

Authority: 50 U.S.C. 4601 et seq.; 50 U.S.C.
1701 et seq.; 22 U.S.C. 3201 et seq.; 42 U.S.C.
2139a; 22 U.S.C. 7201 et seq.; 22 U.S.C. 7210;
E.O. 12058, 43 FR 20947, 3 CFR, 1978 Comp.,
p.179; E.O. 12851, 58 FR 33181, 3 CFR, 1993

CFR, 1994 Comp., p. 950; E.O. 12947, 60 FR
5079, 3 CFR, 1995 Comp., p. 356; E.O. 13026,

61 FR 58767, 3 CFR, 1996 Comp., p. 228; E.O.

13099, 63 FR 45167, 3 CFR, 1998 Comp., p.
208; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; E.O. 13224, 66 FR 49079, 3
CFR, 2001 Comp., p. 786; Notice of
November 12, 2015, 80 FR 70667 (November
13, 2015); Notice of January 20, 2016, 81 FR
3937 (January 22, 2016); Notice of August 4,
2016, 81 FR 52587 (August 8, 2016); Notice
of September 15, 2016, 81 FR 64343
(September 19, 2016); Notice of November 8,
2016, 81 FR 79379 (November 10, 2016).

m 2. Supplement No. 4 to part 744 is
amended:

m a. By revising, under Armenia, one
Armenian entity ‘“Veteran Avia LLC,
a.k.a., the following one alias:—Veteran
Airline. 64, Baghramyam Avenue, Apt
16, Yerevan 0033, Armenia; and 1
Eervand Kochari Street Room 1, 375070
Yerevan, Armenia (See also addresses
under Greece, India, Pakistan, and
U.K.)”;

m b. By revising, under Greece, one
Greek entity “Veteran Avia LLC, a.k.a.,
the following one alias:—Veteran
Airline. 24, A. Koumbi Street,
Markopoulo 190 03, Attika, Greece (See
also addresses under Armenia, India,
Pakistan, and U.K.)”’;

m c. By removing, under India, one
Indian entity, “Veteran Avia LLC, a.k.a.,
the following one alias:—Veteran
Airline. A-107, Lajpat Nagar—I, New
Delhi 110024, India; and Room No. 34
Import Cargo, IGI Airport Terminal—II,
New Delhi 110037, India; and 25B,

700016, India; and Ali’s Chamber #202,
2nd Floor Sahar Cargo Complex
Andheri East Mumbai, 400099, India
(See also addresses under Armenia,
Greece, Pakistan, and U.K.).”;

m d. By revising, under Pakistan, one
Pakistani entity, “Veteran Avia LLC,
a.k.a., the following one alias:—Veteran
Airline. Room No. 1, ALC Building, PIA
Cargo Complex Jiap, Karachi, Pakistan
(See also addresses under Armenia,
Greece, India, U.A.E., and U.K.)”;

m e. By revising, under Russia, one
Russian entity “FAU ‘Glavgosekspertiza
Rossii’, a.k.a., the following three
aliases:—Federal Autonomous
Institution ‘Main Directorate of State
Examination’;—General Board of State
Expert Review; and—Glavgosekspertiza.
Furkasovskiy Lane, building 6, Moscow
101000, Russia (See alternate address
under Crimea region of Ukraine).”;
m f. By adding, under Turkey, in
alphabetical order, five Turkish entities;
and
m g. By revising, under the United
Kingdom, one British entity ‘“Veteran
Avia LLG, a.k.a., the following one
alias:—Veteran Airline. 1 Beckett Place,
South Hamptonshire, London, U.K. (See
also addresses under Armenia, Greece,
India, and Pakistan).”

The additions and revisions read as
follows:

Supplement No. 4 to Part 744—Entity
List

Comp., p. 608; E.O. 12938, 59 FR 59099, 3 Camac Street 3E, Camac Court Kolkatta, * * * * *
Country Entity License requirement rev'}gﬁ%%?i cy Federal Register citation
ARMENIA ......... * * * * * *
Veteran Avia LLC a.k.a., the following For all items subject to Presumption of denial ...... 79 FR 44683, 8/1/14. 81
alias: the EAR. (See §744.11 FR 8829, 2/23/16. 82
—Veteran Airline. of the EAR). FR [INSERT FR PAGE
64, Baghramyam Avenue, Apt 16, NUMBER] 1/10/17.
Yerevan 0033, Armenia; and 1
Eervand Kochari Street Room 1,
375070 Yerevan, Armenia (See also
addresses under Greece, Pakistan,
and U.K.).
GREECE .......... * * * * * *
Veteran Avia LLC a.k.a., the following For all items subject to Presumption of denial ...... 79 FR 56003, 9/18/14. 81
alias: the EAR. (See §744.11 FR 8829, 2/23/16. 82
—Veteran Airline. of the EAR). FR [INSERT FR PAGE
24, A. Koumbi Street, Markopoulo 190 NUMBER] 1/10/17.
03, Attika, Greece (See also ad-
dresses under Armenia, Pakistan,
and U.K)).

PAKISTAN ........ *
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Country Entity License requirement revITcIansr;]Jsoelicy Federal Register citation

Veteran Avia LLC, a.k.a., the following For all items subject to Presumption of denial ...... 79 FR 56003, 9/18/14. 81
one alias: the EAR. (See §744.11 FR 8829, 2/23/16. 82

—Veteran Airline. of the EAR). FR [INSERT FR PAGE

Room No. 1, ALC Building, PIA Cargo NUMBER] 1/10/17.
Complex Jiap, Karachi, Pakistan
(See also addresses under Armenia,

Greece, and U.K.).
RUSSIA ............ * * * * * *

FAU ‘Glavgosekspertiza Rossii’, a.k.a., For all items subject to Presumption of denial ...... 81 FR 61601, 9/7/16. 82
the following three aliases: the EAR (see §744.11 FR [INSERT FR PAGE

—Federal Autonomous Institution ‘Main of the EAR), apart from NUMBER] 1/10/17.
Directorate of State Examination’; items that are related to

—General Board of State Expert Re- transactions that are
view; and authorized by the De-

—Glavgosekspertiza. partment of the Treas-

Furkasovskiy Lane, building 6, Moscow ury’s Office of Foreign
101000, Russia (See alternate ad- Assets Control pursuant
dress under Crimea region of to General License No.

Ukraine). 11 of December 20,
2016. Russia does not
include the “Crimea re-
gion of Ukraine,” as
that term is defined in
section 8(d) of E.O.
13685.

TURKEY ........... * * * * * *

AR Kompozit Kimya, a.k.a., the fol- For all items subject to Presumption of denial ...... 82 FR [INSERT FR PAGE
lowing two aliases: the EAR. (See §744.11 NUMBER] 1/10/17.

—AR Composites Company Ltd; and of the EAR).

—AR Kompozit Kimya Muhendislik
Taah Dis Tic Ltd.

Kuyumcukent 2, Plaza Kat 5, No 9,

Yenibosna, Istanbul, Turkey.

Fulya Kalafatoglu Oguzturk, a.k.a., the For all items subject to Presumption of denial ...... 82 FR [INSERT FR PAGE
following one alias: the EAR. (See §744.11 NUMBER] 1/10/17.

—Macide Fulya Kalafatoglu. of the EAR).

Barajyolu Cd Yenisehir Mh Sinpas
Koruk Konutlari No 40 Sogut Blok D1
Istanbul, Turkey.

Murat Taskiran, Kuyumcukent 2, Plaza For all items subject to Presumption of denial ...... 82 FR [INSERT FR PAGE
Kat 5, No 9, Yenibosna, Istanbul, the EAR. (See §744.11 NUMBER] 1/10/17.
Turkey. of the EAR).

Ramor Group, a.k.a., the following four For all items subject to Presumption of denial ...... 82 FR [INSERT FR PAGE
aliases: the EAR. (See §744.11 NUMBER] 1/10/17.

—Ramor Construction Food and Fur- of the EAR).
niture Incorporation;

—Ramor Ins;

—Ramor Company; and

—Ramor Ltd. Co.

Unit 42, Gardenya Plaza 74, 12th
Floor, No: 77, Atasehir, Istanbul, Tur-
key 34758; and 1st.End.
ve.Tic.Serbest Bol.Sub. Kopuzlar
Cad.No.8 Solingen Zemin Kat Tuzla/

Istanbul, Turkey.

Resit Tavan, Turgotozl CD Agaoglu For all items subject to Presumption of denial ...... 82 FR [INSERT FR PAGE
MySkyTowers, A Blok D 12, Istanbul, the EAR. (See §744.11 NUMBER] 1/10/17.
Turkey 34758. of the EAR).

UNITED KING- * * * * * *

DOM.
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Country Entity

License requirement

review policy

License Federal Register citation

Veteran Avia LLC a.k.a., the following

alias:
—Veteran Airline.

For all items subject to
the EAR. (See §744.11
of the EAR).

1 Beckett Place, South Hamptonshire,
London, U.K. (See also addresses
under Armenia, Greece, and Paki-

stan).

*

* * *

Presumption of denial

79 FR 56003, 9/18/14. 81
FR 8829, 2/23/16. 82
FR [INSERT FR PAGE
NUMBER] 1/10/17.

Dated: December 28, 2016.
Alexander K. Lopes, Jr.,

Acting Assistant Secretary for Export
Administration.

[FR Doc. 2016-31833 Filed 1-9-17; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF STATE

22 CFR Part 121

[Public Notice: 9688]

RIN 1400-AD33

International Traffic in Arms

Regulations: Revision of U.S.
Munitions List Category XV

AGENCY: Department of State.
ACTION: Final rule.

SUMMARY: As part of the President’s
Export Control Reform (ECR) initiative,
the Department published an interim
final rule on May 13, 2014 that revised
Category XV (Spacecraft and Related
Articles) of the U.S. Munitions List
(USML). After reviewing comments to
the interim final rule, the Department of
State is amending the International
Traffic in Arms Regulations (ITAR) to
further revise Category XV of the USML
to describe more precisely the articles
warranting control in that category.
DATES: This final rule is effective on
January 15, 2017.

FOR FURTHER INFORMATION CONTACT: MTr.
C. Edward Peartree, Director, Office of
Defense Trade Controls Policy,
Department of State, telephone: (202)
663—2792; email: DDTCResponseTeam@
state.gov. ATTN: Regulatory Change,
USML Category XV.

SUPPLEMENTARY INFORMATION: The
Directorate of Defense Trade Controls
(DDTC), U.S. Department of State,
administers the International Traffic in
Arms Regulations (ITAR) (22 CFR parts
120-130). The items subject to the
jurisdiction of the ITAR, i.e., “defense
articles” and ‘““defense services,” are
identified on the ITAR’s U.S. Munitions
List (USML) (22 CFR 121.1). With few
exceptions, items not subject to the
export control jurisdiction of the ITAR

are subject to the jurisdiction of the
Export Administration Regulations
(“EAR,” 15 CFR parts 730-774, which
includes the Commerce Control List
(CCL) in Supplement No. 1 to part 774),
administered by the Bureau of Industry
and Security (BIS), U.S. Department of
Commerce. Both the ITAR and the EAR
impose license requirements on exports
and reexports. Items not subject to the
ITAR or to the exclusive licensing
jurisdiction of any other set of
regulations are subject to the EAR.

All references to the USML in this
rule are to the list of defense articles
controlled for the purpose of export or
temporary import pursuant to the ITAR,
and not to the defense articles on the
USML that are controlled by the Bureau
of Alcohol, Tobacco, Firearms and
Explosives (ATF) for the purpose of
permanent import under its regulations.
See 27 CFR part 447. Pursuant to section
38(a)(1) of the Arms Export Control Act
(AECA), all defense articles controlled
for export or import are part of the
USML under the AECA. For the sake of
clarity, the list of defense articles
controlled by ATF for the purpose of
permanent import is the U.S. Munitions
Import List (USMIL). The transfer of
defense articles from the ITAR’s USML
to the EAR’s CCL for the purpose of
export control does not affect the list of
defense articles controlled on the
USMIL under the AECA for the purpose
of permanent import.

The Department published an interim
final rule revising USML Category XV
on May 13, 2014 (79 FR 27180) and
received 11 public comments on the
proposed changes to the ITAR. The
interim final rule became effective
November 10, 2014, and this final rule
is making changes in response to the
previously received comments received
on the interim final rule.

Changes in This Rule

Paragraphs (a)(2), (a)(10), (a)(11),
(a)(12), (e)(4), (e)(5), (e)(11)(iv), (e)(12),
(e)(20), and Note 3 to paragraph (a) and
Note 3 to paragraph (f) are amended to
better reflect the intended scope of
control with regard to autonomous
tracking systems, logistics, propulsion

systems, cryocoolers and vibration
suppression systems. Paragraphs
(a)(7)(i) and (e)(2) are amended to clarify
the size of the respective aperture
dimension of specific electro-optical
remote sensing capabilities and space
qualified optics.

Three commenters stated that the
aperture dimensions in paragraph
(a)(7)(i) (electro-optical satellite
systems) should be raised from 0.35m to
at or below 1.1m to reflect the
commercial market for satellite imagery
and account for technical advances in
apertures and ground resolution
capabilities. The Department
acknowledges this comment and that
aperture technology is evolving, and has
revised (a)(7)(i) to 0.50m to reflect the
current status of technology that
provides the United States with a
critical military or intelligence
advantage and warrants control on the
USML.

Two commenters stated that (a)(12)
should be revised to include a definition
of “spaceflight,” or an inclusion of the
word “human” in front of “spaceflight,”
as well as to clarify that the provision
does not control satellites subject to the
jurisdiction of the Department of
Commerce. The Department disagrees
with this comment because the word
“spaceflight”” was removed from
paragraph (a) in a November 10, 2014
clean-up rule (79 FR 66608). In
addition, the revisions to paragraph
(a)(12) herein clarify that the rule does
not control satellites subject to the
jurisdiction of the Department of
Commerce.

Two commenters suggested that (c)(4)
be amended to better reflect the controls
imposed by both the EAR and Missile
Technology Control Regime, and to
avoid any regulatory confusion caused
by the fact that drones and UAVs are
already controlled under Category VIII
of the ITAR. The Department
acknowledges the comments, and
proposed removal of paragraph (c) to
Category XII (Fire Control, Range
Finder, Optical and Guidance and
Control Equipment) (see 81 FR 8438,
Feb. 18, 2016). All public comments
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pertaining to (c) will be addressed in
that final rule.

One commenter stated that the
aperture dimensions in paragraph (e)(2)
should be raised from 0.35m to 1.1m to
reflect the commercial market for
satellite imagery. The Department
acknowledges this comment and that
aperture technology is evolving, and has
revised the dimension in (e)(2)(ii) to
0.50m to reflect the current status of
technology that provides the United
States with a critical military or
intelligence advantage and warrants
control on the USML.

One commenter noted that paragraph
(e)(4), which concerns space qualified
mechanical cryocoolers, uses the term
“specially designed” to describe the
electronics captured in that provision,
but that the words ‘‘specially designed”
are omitted from (e)(5), resulting in
certain commercial control electronics
being inadvertently caught under the
ITAR. The Department agrees with this
comment, and has added the words
“specially designed” to (e)(5).

One commenter expressed concern
with possible unintended consequences
of the interim final rule on space
qualified laser radar, or light detection
and ranging (LIDAR). Specifically, while
the interim final rule clarified that (e)(7)
does not control space qualified LIDAR,
the commenter expressed concern that it
could still be caught by paragraph (e)(3).
The Department clarifies that paragraph
(e)(3) could not inadvertently catch
space qualified LIDAR, because note 2
to paragraph (e) makes clear that when
the articles described in Category XV(e)
are “integrated into and included as an
integral part” of an item subject to the
EAR, they are subject to the EAR. A
space qualified focal plane array by
itself would be caught by (e)(3), but
once integrated and integral to an item
subject to the EAR, such as an EAR-
controlled space qualified LIDAR, the
space qualified focal plane array would
be subject to the EAR.

One commenter stated that Note 3 to
paragraph (f) should be amended to
clarify that “housekeeping” data from
spacecraft are not subject to the ITAR or
EAR, and that the ITAR should be
updated to reflect the language of Note
2 to Product Group E, Category 9 of the
Commerce Control List (CCL). The
Department accepts this comment and
aligns note 3 to paragraph (f) with the
corresponding Note 2 published in
Product Group E, Category 9 of the CCL
for the purpose of consistency between
the USML and CCL.

Two commenters asserted that ITAR
§124.15 imposes “‘special export
controls” over and above the standard
licensing controls without a

corresponding national security
consideration, and the provisions
should be amended to reflect that the
additional scrutiny imposed would only
be used in limited and particular
circumstances. In addition, the
commenters stated that the Departments
of State and Commerce should jointly
revise the regulatory requirements to
remove the de facto pre-licensing
requirement for satellite exports subject
to the EAR intended for launch in
NATO and major non-NATO allied
countries. The Department does not
accept these comments as § 124.15 only
applies to satellites and related items
controlled by Category XV of the USML.
These controls do not apply to the EAR,
which has its own analogous form of
controls.

Additional Changes

The Department also makes a number
of other revisions to Category XV to
limit the controls to those items that
provide a critical military or intelligence
advantage to the United States and
warrant controls on the USML, which
are detailed below.

This final rule amends paragraph
(a)(2) to clarify that the control applies
to spacecraft that perform real-time
autonomous detection and tracking of
moving objects, other than celestial
bodies. The control does not include
systems that can track fixed points to
determine their own movement based
on the relative position of the fixed
points over time.

This final rule amends paragraphs
(a)(10) and (11) to clarify the nature of
the technology and defense articles
controlled. Paragraph (a)(10) is revised
to control spacecraft that autonomously
perform collision avoidance. Paragraph
(a)(11) is revised to control sub-orbital
craft that incorporate a propulsion
system described in either paragraph (e)
or Category IV(d)(1)—(6), and are
specially designed for atmospheric entry
or re-entry. The Department also makes
a corresponding change to paragraph
(e)(20) to reflect the forms of propulsion
controlled in paragraph (a)(11). The
Department also removes the Note 3
paragraph (a) regarding attitude control.
A new Note 3 to paragraph (a) is added
to remove the James Webb Space
Telescope from the jurisdiction of the
USML and transfer its control to the
EAR. A new sentence is also to Note 2
to paragraph (e)(17) removing the
primary and secondary payloads of the
James Webb Space Telescope from the
jurisdiction of the USML and
transferring their control to the EAR.
Any parts and components of the James
Webb Space Telescope that are
controlled in other entries of paragraph

(e) remain on the USML, except as
described in Note 2 to paragraph (e).

This final rule amends paragraphs
(e)(4) and (e)(5) to clarify the type of
systems controlled. Specifically, the
word “‘systems” is added to both
provisions to make it clear that the
provisions are designed to control “cold
finger systems” in (e)(4) and “vibration
suppression systems’” and “active
dampening systems” in (e)(5).

This final rule amends paragraphs
(e)(11)(iv) and (e)(12) to clarify the type
of propulsions systems controlled.
Paragraph (e)(11)(iv) is revised to
control electric propulsion systems,
such as plasma and ion based systems,
that provide greater than 300 milli-
Newtons of thrust and a specific
impulse greater than 1,500 sec; or that
operate at an input power of more than
15kW. Paragraph (e)(12) is revised to
control bi-propellants or mono-
propellant rocket engines with which
provide greater than 150 lbf (i.e., 667.23
N) vacuum thrust.

Regulatory Analysis and Notices
Administrative Procedure Act

The import and export of defense
articles and services is a foreign affairs
function of the United States
government and that rules
implementing this function are exempt
from §§ 553 (rulemaking) and 554
(adjudications) of the Administrative
Procedure Act (APA). Although this rule
is exempt from the rulemaking
provisions of the APA and without
prejudice to the Department’s
determination that controlling the
import and export of defense services is
a foreign affairs function, the
Department allowed a 45-day public
comment period for the interim final
rule. The Department has made
additional refinements to what was
proposed based on the public comments
received, which helps to further the
objectives described in the interim final
rule that is published as a final rule
today. This final rule will be effective
on January 15, 2017.

Regulatory Flexibility Act

Since this final rule is exempt from
the provisions of 5 U.S.C. 553, there is
no requirement for an analysis under
the Regulatory Flexibility Act.

Unfunded Mandates Reform Act of 1995

This rulemaking does not involve a
mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
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Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rulemaking is not a major rule as
defined in 5 U.S.C. 804.

Executive Orders 12372 and 13132

This rulemaking will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this rulemaking
does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this rulemaking.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributed impacts, and equity).
These executive orders stress the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rulemaking has been
designated a “‘significant regulatory
action,” under Executive Order 12866.
Accordingly, this rule has been
reviewed by the Office of Management
and Budget (OMB).

Executive Order 12988

The Department of State reviewed this
rulemaking in light of Executive Order
12988 to eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175

The Department of State determined
that this rulemaking will not have tribal
implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
preempt tribal law. Accordingly, the
requirements of Executive Order 13175
do not apply to this rulemaking.

Paperwork Reduction Act

This rule does not impose any new
reporting or recordkeeping requirements
subject the Paperwork Reduction Act 44
U.S.C. Chapter 35.

List of Subjects in 22 CFR Part 121

Arms and munitions, Classified
information, Exports,Technical
assistance.

Accordingly, for the reasons set forth
above, title 22, chapter I, subchapter M,
part 121 is amended as follows:

PART 121—THE UNITED STATES
MUNITIONS LIST

m 1. The authority citation for part 121
continues to read as follows:

Authority: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); 22 U.S.C. 2651a; Pub. L. 105-261, 112
Stat. 1920; Section 1261, Pub. L. 112-239;
E.O. 13637, 78 FR 16129.

m 2.In §121.1, under Category XV:

m a. Revise paragraphs (a)(2), (a)(7)(i),

and (a)(10) through (12).

m b. Add Note to paragraph (a)(12).

m c. Revise Note 3 to paragraph (a).

m d. Revise paragraphs (e)(2), (4), and

(5), (e)(11)(iv), and (e)(12).

m e. Revise Note 2 to paragraph (e)(17).

m f. Revise paragraph (e)(20).

m g. Revise Note 3 to paragraph (f).
The revisions and addition read as

follows:

§121.1 The United States Munitions List.

* * * * *

Category XV—Spacecraft and Related
Articles

(a] * % %

* (2) Autonomously detect and track
moving ground, airborne, missile, or
space objects other than celestial bodies,
in real-time using imaging, infrared,
radar, or laser systems;

* * * * *

7)***

(i) Electro-optical visible and near
infrared (VNIR) (i.e., 400nm to 1,000nm)
or infrared (i.e., greater than 1,000nm to
30,000nm) with less than 40 spectral
bands and having a clear aperture
greater than 0.50m;

(10) Autonomously perform collision
avoidance;

(11) Are sub-orbital, incorporate
propulsion systems described in
paragraph (e) of this category or
Category IV(d)(1)—(6) of this section, and
are specially designed for atmospheric
entry or re-entry;

(12) Are specially designed to provide
inspection or surveillance of another
spacecraft, or service another spacecraft
via grappling or docking; or

Note to paragraph (a)(12): This paragraph
does not control spacecraft that dock
exclusively via the NASA Docking System
(NDS), which are controlled by ECCN
9A515.a.4.

* * * * *

Note 3 to paragraph (a): This paragraph
does not control the James Webb Space
Telescope, which is subject to the EAR.

* * * * *

(e) * *x %

(2) Space-qualified optics (i.e., lens,
mirror or membrane) having one of the
following:

(i) Active properties (e.g., adaptive,
deformable) with a largest lateral clear
aperture dimension greater than 0.35m;
or

(ii) A largest lateral clear aperture
dimension greater than 0.50m;

* * * * *

(4) Space-qualified mechanical (i.e.,
active) cryocooler or active cold finger
systems, and associated control
electronics specially designed therefor;

(5) Space-qualified active vibration
suppression systems, including active
isolation and active dampening systems,
and associated control electronics
specially designed therefor;

* * * * *

(11) ]

(iv) Electric (Plasma/Ion) propulsion
systems that provide a thrust greater
than 300 milli-Newtons and a specific
impulse greater than 1,500 sec; or that
operate at an input power of more than
15kW;

(12) Thrusters (e.g., spacecraft or
rocket engines) using bi-propellants or
mono-propellant that provide greater
than 150 Ibf (i.e., 667.23 N) vacuum
thrust (MT for rocket motors or engines
having a total impulse capacity equal to
or greater than 8.41 X 10A5 newton

seconds);
* * * * *

Note 2 to paragraph (e)(17): An ECCN
9A004 or ECCN 9A515.a spacecraft remains
a spacecraft subject to the EAR even when
incorporating a hosted payload performing a
function described in paragraph (a) of this
category. All spacecraft that incorporate
primary or secondary payloads that perform
a function described in paragraph (a) of this
category are controlled by that paragraph.
This paragraph does not control primary or
secondary payloads of the James Webb Space
Telescope, which are subject to the EAR.

* * * * *

(20) Equipment modules, stages, or
compartments that incorporate
propulsion systems described in
paragraph (e) of this category or
Category IV(d)(1)—(6) of this section, and
can be separated or jettisoned from

another spacecraft; or
* * * * *
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Note 3 to paragraph (f): Paragraph (f) and
ECCNs 9E001, 9E002 and 9E515 do not
control the data transmitted to or from a
satellite or spacecraft, whether real or
simulated, when limited to information about
the health, operational status, or
measurements or function of, or raw sensor
output from, the spacecraft, spacecraft
payload(s), or its associated subsystems or
components. Such information is not within
the scope of information captured within the
definition of technology in the EAR for
purposes of Category 9 Product Group E.
Examples of such information, which are
commonly referred to as “housekeeping
data,” include (i) system, hardware,
component configuration, and operation
status information pertaining to
temperatures, pressures, power, currents,
voltages, and battery charges; (ii) spacecraft
or payload orientation or position
information, such as state vector or
ephemeris information; (iii) payload raw
mission or science output, such as images,
spectra, particle measurements, or field
measurements; (iv) command responses; (v)
accurate timing information; and (vi) link
budget data. The act of processing such
telemetry data—i.e., converting raw data into
engineering units or readable products—or
encrypting it does not, in and of itself, cause
the telemetry data to become subject to the
ITAR or to ECCN 9E515 for purposes of
9A515, or to ECCNs 9E001 or 9E002 for
purposes of 9A004. All classified technical
data directly related to items controlled in
USML Category XV or ECCNs 9A515, and
defense services using the classified
technical data, remains subject to the ITAR.
This note does not affect controls in USML
XV(f), ECCN 9D515, or ECCN 9E515 on
software source code or commands that
control a spacecraft, payload, or associated
subsystems for purposes of 9A515. This note
also does not affect controls in ECCNs 9D001,
9D002, 9E001, or 9E002 on software source
code or commands that control a spacecraft,
payload, or associated subsystems for
purposes of 9A004.

* * * * *

Dated: December 22, 2016.
Tom Countryman,

Acting Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2016-31751 Filed 1-9-17; 8:45 am]
BILLING CODE 4710-25-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 16

[Docket No. TTB-2017-0001; Notice No.
170]

Civil Monetary Penalty Inflation
Adjustment—Alcoholic Beverage
Labeling Act

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Notification of civil monetary
penalty adjustment.

SUMMARY: This document informs the
public that the maximum penalty for
violations of the Alcoholic Beverage
Labeling Act (ABLA) is being adjusted
in accordance with the Federal Civil
Penalties Inflation Adjustment Act of
1990, as amended. Prior to the
publication of this document, any
person who violated the provisions of
the ABLA was subject to a civil penalty
of not more than $19,787, with each day
constituting a separate offense. This
document announces that this
maximum penalty is being increased to
$20,111.

DATES: The new maximum civil penalty
for violations of the ABLA takes effect
on January 10, 2017 and applies to
penalties that are assessed after that
date.

FOR FURTHER INFORMATION CONTACT:
Andrew L. Malone, Public Guidance
Program Manager, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW., Box 12, Washington, DC 20005;
(202) 453-1039, ext. 188.
SUPPLEMENTARY INFORMATION:

Background

Statutory Authority for Federal Civil
Monetary Penalty Inflation Adjustments

The Federal Civil Penalties Inflation
Adjustment Act of 1990 (the Inflation
Adjustment Act), Public Law 101-410,
104 Stat. 890, 28 U.S.C. 2461 note,
requires the regular adjustment and
evaluation of civil monetary penalties to
maintain their deterrent effect and helps
to ensure that penalty amounts imposed
by the Federal Government are properly
accounted for and collected. A “civil
monetary penalty” is defined in the
Inflation Adjustment Act as any penalty,
fine, or other such sanction that is: (1)
For a specific monetary amount as
provided by Federal law, or has a
maximum amount provided for by
Federal law; (2) assessed or enforced by
an agency pursuant to Federal law; and
(3) assessed or enforced pursuant to an
administrative proceeding or a civil
action in the Federal courts.

The Debt Collection Improvement Act
of 1996 (the Improvement Act of 1996),
Public Law 104134, section 31001(s),
110 Stat. 1321, enacted on April 26,
1996, amended the Inflation Adjustment
Act by requiring civil monetary
penalties to be adjusted for inflation.

The Inflation Adjustment Act was
further amended by the Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015 (the
Improvements Act of 2015), Public Law

114-74, section 701, 129 Stat. 584,
enacted on November 2, 2015. The
Improvements Act of 2015 changed the
method agencies use to calculate
inflation adjustments to civil monetary
penalties, as well as the method and
frequency of future adjustments. The
Improvements Act of 2015 also
instructed agencies to apply its method
of calculating the inflation adjustment
to the original statutory penalty, rather
than to penalties as they were adjusted
under the Improvement Act of 1996. To
account for inflation that took place
between the enactment of the original
penalties and the enactment of the
Improvements Act of 2015, agencies
must make a “catch-up” first adjustment
through an interim final rulemaking that
is published no later than July 1, 2016,
and takes effect no later than August 1,
2016. Agencies shall adjust civil
monetary penalties by the inflation
adjustment described in section 5 of the
Inflation Adjustment Act no later than
January 15 of every year thereafter. The
Improvements Act of 2015 also provides
that any increase in a civil monetary
penalty shall apply only to civil
monetary penalties, including those
whose associated violation predated
such an increase, which are assessed
after the date the increase takes effect.

As amended, the Inflation Adjustment
Act provides that the inflation
adjustment does not apply to civil
monetary penalties under the Internal
Revenue Code of 1986 or the Tariff Act
of 1930.

Alcoholic Beverage Labeling Act

The Alcohol and Tobacco Tax and
Trade Bureau (TTB) administers the
Federal Alcohol Administration Act
(FAA Act) pursuant to section 1111(d)
of the Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The
Secretary has delegated various
authorities through Treasury
Department Order 120-01, dated
December 10, 2013, (superseding
Treasury Department Order 120-01,
dated January 24, 2003), to the TTB
Administrator to perform the functions
and duties in the administration and
enforcement of this law.

The FAA Act contains the Alcoholic
Beverage Labeling Act (ABLA) of 1988,
Public Law 100-690, 27 U.S.C. 213—
219a, which was enacted on November
18, 1988. Section 204 of the ABLA,
codified in 27 U.S.C. 215, requires that
a health warning statement appear on
the labels of all containers of alcoholic
beverages manufactured, imported, or
bottled for sale or distribution in the
United States, as well as on containers
of alcoholic beverages that are
manufactured, imported, bottled, or
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labeled for sale, distribution, or
shipment to members or units of the
U.S. Armed Forces, including those
located outside the United States.

The health warning statement
requirement applies to containers of
alcoholic beverages manufactured,
imported, or bottled for sale or
distribution in the United States on or
after November 18, 1989. The statement
reads as follows:

GOVERNMENT WARNING: (1) According
to the Surgeon General, women should not
drink alcoholic beverages during pregnancy
because of the risk of birth defects. (2)
Consumption of alcoholic beverages impairs
your ability to drive a car or operate
machinery, and may cause health problems.

Section 204 of the ABLA also
specifies that the Secretary of the
Treasury shall have the power to ensure
the enforcement of the provisions of the
ABLA and issue regulations to carry out
them out. In addition, section 207 of the
ABLA, codified in 27 U.S.C. 218,
provides that any person who violates
the provisions of the ABLA is subject to
a civil penalty of not more than $10,000,
with each day constituting a separate
offense.

Most of the civil monetary penalties
administered by TTB are imposed by
the Internal Revenue Code of 1986, and
thus are not subject to the inflation
adjustment mandated by the Inflation
Adjustment Act. The only civil
monetary penalty enforced by TTB that
is subject to the inflation adjustment is
the penalty imposed by the ABLA at 27
U.S.C. 218.

TTB Regulations

The TTB regulations implementing
the ABLA are found in 27 CFR part 16,
and the regulations implementing the
Inflation Adjustment Act with respect to
the ABLA penalty are found in 27 CFR
16.33. This section indicates that the
ABLA provides that any person who
violates the provisions of this part shall
be subject to a civil penalty of not more
than $10,000, but also states that,
pursuant to the provisions of the
Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended,
this civil penalty is subject to periodic
cost-of-living adjustment. Accordingly,
any person who violates the provisions
of 27 CFR part 16 shall be subject to a
civil penalty of not more than the
amount listed at https://www.ttb.gov/
regulation_guidance/ablapenalty.html.
Each day shall constitute a separate
offense.

To adjust the penalty, § 16.33(b)
indicates that TTB will provide notice
in the Federal Register and at the Web
site mentioned above of cost-of-living

adjustments to the civil penalty for
violations of this part.

In this document, TTB is publishing
its yearly adjustment to the maximum
ABLA penalty, as required by the
Inflation Adjustment Act, as amended.

TTB made the initial adjustment to
the ABLA penalty required by the
Inflation Adjustment Act, as amended,
in an interim final rule that was
published and effective on July 1, 2016
(T.D. TTB-138, 81 FR 43062).
Subsequent to the initial adjustment, the
Improvements Act of 2015 provides
that, not later than January 15 of each
year after the initial adjustment, the
head of each agency shall adjust each
civil monetary penalty subject to the
Inflation Adjustment Act, as amended,
by the inflation adjustment described in
section 5 of the Act.

As mentioned earlier, the ABLA
contains a maximum civil monetary
penalty, rather than a range of minimum
and maximum civil monetary penalties.
For such penalties, Section 5 indicates
that the inflation adjustment shall be
determined by increasing the maximum
penalty by the cost-of-living adjustment.
The cost-of-living adjustment means the
percentage (if any) by which the
Consumer Price Index for all-urban
consumers (CPI-U) for the month of
October preceding the date of the
adjustment exceeds the CPI-U for the
month of October 1 year before the
month of October preceding the date of
the adjustment.

The CPI-U in October 2015 was
237.838, and the CPI-U in October 2016
was 241.729. The rate of inflation
between October 2015 and October 2016
is therefore 1.636 percent. When
applied to the current ABLA penalty of
$19,787, this rate of inflation yields a
raw (unrounded) inflation adjustment of
$323.72. Rounded to the nearest dollar,
the inflation adjustment is $324,
meaning that the new maximum civil
penalty for violations of the ABLA will
be $20,111.

The new maximum civil penalty will
apply to all penalties that are assessed
after January 10, 2017. TTB has also
updated its Web page at https://
www.tthb.gov/regulation_guidance/
ablapenalty.html to reflect the adjusted
penalty.

Signed: January 3, 2017.

John J. Manfreda,

Administrator.

[FR Doc. 2017-00082 Filed 1-9-17; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 110
[Docket Number USCG-2014-0142]

RIN 1625—-AA01

Anchorage Regulations: Special
Anchorage Areas; Marina del Rey
Harbor, Marina del Rey, CA
AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is amending
the shape and reducing the size of the
special anchorage area in Marina del
Rey Harbor, Marina del Rey, California.
Additionally, the Coast Guard is
clarifying the language in the note
section of the existing regulation. This
action is necessary as it will create
sufficient navigable water around the
anchorage allowing vessels to traffic the
Marina del Rey channel without undue
maritime safety concerns.

DATES: This rule is effective February 9,
2017.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2014-0142. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on the Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
w12-140 on the ground floor of the
Department of Transportation, West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m. Monday through Friday,
with the exception of federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Junior Grade Amber
Napralla, Waterways Management
Division, U.S. Coast Guard District 11,
telephone (510) 437—2978, email
Amber.L.Napralla@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security

FR Federal Register

NOAA National Oceanic and Atmospheric
Administration

NPRM Notice of proposed rulemaking

SNPRM Supplemental Notice of Proposed
Rulemaking

§ Section

U.S.C. United States Code


https://www.ttb.gov/regulation_guidance/ablapenalty.html
https://www.ttb.gov/regulation_guidance/ablapenalty.html
https://www.ttb.gov/regulation_guidance/ablapenalty.html
https://www.ttb.gov/regulation_guidance/ablapenalty.html
https://www.ttb.gov/regulation_guidance/ablapenalty.html
http://www.regulations.gov
http://www.regulations.gov
mailto:Amber.L.Napralla@uscg.mil
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II. Background Information and
Regulatory History

In 1967, the Coast Guard placed the
regulation for a special anchorage area
in the main channel of Marina del Rey
in 33 CFR after anchorage regulations
were transferred from the Army Corps of
Engineers to the Coast Guard (32 FR
17726, 17737, December 12, 1967.) The
specific regulations and boundaries for
this special anchorage area are defined
by coordinates found in 33 CFR
110.111.

On May 28, 2014, the Coast Guard
published a notice of proposed
rulemaking (NPRM) entitled
“Anchorage Regulations; Special
Anchorage Area, Marina del Rey,
California” in the Federal Register (79
FR 30509, May 28, 2014) to disestablish
the anchorage. The stated purpose of the
NPRM was to align the regulations with
the main channel and docking facilities
in Marina del Rey harbor. Existing
docks located in the northern section of
the harbor were built into the pre-
existing anchorage area at some point
with no record of Coast Guard comment
on the construction or its impact on
anchorage.

On November 4, 2014, the Coast
Guard published notice for a public
meeting (79 FR 65361, November 4,
2014) to hear concerns regarding the
proposed rulemaking. The meeting was
held in Marina del Rey, CA on
November 20, 2014. The Coast Guard
heard from six speakers. To ensure
maximum public input was considered,
comments to the public docket were
kept open and considered through
January 5, 2015. In addition to the six
speakers at the public meeting, 44
written submissions were made to the
docket. The speakers input and written
submissions were reviewed and taken
into consideration.

On February 29, 2016, based on the
comments received, the Coast Guard
published a Supplemental Notice of
Proposed Rulemaking (SNPRM) (81 FR
10156, February 29, 2016) that proposed
to maintain the special anchorage area,
but amend the boundaries and reduce
the size of the anchorage.

On April 12, 2016, a public meeting
was held in Marina del Rey, CA and
comments were open and considered on
the docket until April 30, 2016. There
was no public representation at the
meeting and no comments were
submitted to the docket regarding the
SNPRM.

On July 14, 2016, the docket was
reopened for comment (81 FR 45428,
July 14, 2016) for 30 days to provide
additional opportunity for public
feedback on the SNPRM. During this

period four written comments were
submitted via the Federal eRulemaking
Portal and three comments were sent
directly to the Coast Guard via email.

III. Legal Authority and Need for Rule

The legal basis for the final rule is: 33
U.S.C. 471, 1221 through 1236, and
2071; 33 CFR 1.05-1; and Department of
Homeland Security Delegation No.
0170.1. These authorities collectively
authorize the Coast Guard to define
anchorage areas. A special anchorage
area is a designated water area within
which vessels less than 65 feet (20
meters) in length are not required to
sound signals required by Rule 35 of the
Inland Navigation Rules (33 CFR 83.35)
or exhibit the white anchor lights or
shapes required by Rule 30 of the Inland
Navigation Rules (33 CFR 83.30.) By
regulation, special anchorage areas
should be well removed from the
fairways and be located where general
navigation will not endanger or be
endangered by unlighted vessels (33
CFR 109.10.) The purpose of this rule is
to improve navigation safety by clearly
delineating between the designated
anchorage and the navigation channel,
and by accommodating vessel traffic on
all sides of the anchorage.

IV. Discussion of Comments, Changes,
and the Rule

The Coast Guard received a total of 51
written comments and recorded six
speakers at a public meeting since the
inception of this rulemaking from
November, 2014. The public docket for
this rulemaking includes all written
submissions made through the Federal
eRulemaking Portal, the recorded
transcripts of the public meetings and
all other documents pertaining to this
topic. This correspondence can be
found where indicated under
ADDRESSES.

The original NPRM (USCG-2014—
0142) was placed on May 28, 2014 and
the Coast Guard received a total of 32
written submissions to the docket
following this publication. Of the 32
submissions, 12 comments requested a
public hearing and additional time for
public comment. As a result, the Coast
Guard held a public meeting in Marina
del Rey on November 20, 2014 and
extended the online comment period to
January 5, 2015. The Coast Guard heard
from six speakers at the public meeting
on November 20, 2014 and received 12
additional written comments to the
docket, resulting in 44 total written
comments to the docket. Of the 44
submissions, 32 comments requested to
keep the anchorage as is or to establish
an alternate anchorage at another
location in the harbor. The Coast Guard

understood the concerns of the
comment submitters regarding the need
for a safe refuge for recreational vessels
during storms or other dangerous
conditions and thus proposed a smaller
anchorage at the same site as an option
for mariners in the SNPRM. The Coast
Guard received seven comments in
support of removing the anchorage.
Some comments indicated that vessels
anchoring in the existing anchorage site
in the main channel create an unsafe
situation. Other comments indicated
that mariners rarely use the anchorage
and that there is little knowledge of its
existence. The special anchorage area in
question is clearly marked on the chart
with reference to the applicable
regulation. A copy of the National
Oceanic and Atmospheric
Administration (NOAA) Office of Coast
Survey chart number 18744 has been
posted to the docket for reference. In
addition, Coast Pilot 7 contains
information regarding the special
anchorage area in Marina Del Rey. Some
comments expressed concern regarding
the administration of the special
anchorage area by the Marina del Rey
Harbormaster, indicating that the Harbor
Master does not allow vessels to anchor
in the area for other than emergency
reasons. Local regulations administered
by the Harbor Master are outside the
scope of Coast Guard authority, and are
not addressed in this rulemaking. At the
public meeting, the Coast Guard
received two comments and questions
concerning proposed projects located in
other areas within the harbor. The Coast
Guard responded to these comments
and questions by indicating that these
comments addressed areas outside the
anchorage area being discussed. The
Coast Guard indicated to the attendees
that projects in other areas within the
harbor would not impact the existing
anchorage and were beyond the scope of
the proposed rulemaking.

The Coast Guard determined that the
existing configuration of the special
anchorage area in Marina del Rey poses
a safety concern because it occupies the
entire channel width at the north end of
the harbor. The SNPRM published on
February 29, 2016 proposed a smaller
special anchorage area that allows
vessel traffic to pass safely on all sides
of the designated anchorage and also
amends the note to update authority to
the Marina del Rey Harbor Master for
prescribing local regulation for mooring
and boating activities in the area. A
public meeting regarding the revised
proposal in the SNPRM was held on
April 12, 2016. No members of the
public attended this meeting. The
Federal Register announcement for the
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meeting was delayed due to
administrative errors and was not
available for review until after the
meeting. However, the meeting was
advertised locally and through direct
outreach. The online comments for the
docket were open until April 30, 2016;
no comments were made to the docket
during this time period. In light of the
delayed announcement by the Federal
Register, the Coast Guard reopened the
docket for comments on July 15, 2016 to
allow for an extended period of public
comment. Seven comments were
received during this time; four via the
online docket and three via email
bringing the total number to 51 written
submissions to the docket. Two
comments were identical and appear to
have been incorrectly filed in the
docket, as they addressed concerns with
a proposed anchorage on the east coast
and were unrelated to the anchorage in
Marina del Rey. One comment
supported the proposal, citing safety
concerns due to the increasing number
of waterway users. One comment to the
docket and three email comments
opposed disestablishment of the Marina
del Rey anchorage due to there not
being an alternate anchorage site for safe
harbor in the area and the comments
also expressed concern regarding future
development. These comments appear
to reference the original NPRM,
proposing removal of the anchorage, not
the most recent SNPRM, proposing
retention of the anchorage area with an
amended size and shape of the
anchorage. The Coast Guard is retaining
the anchorage but is changing the shape
and size of the anchorage area to allow
for safer transit around the anchorage
for recreational traffic. The
reconfiguration of the anchorage area
does not accommodate further
development as it more clearly
delineates the navigation channel on
either side of the anchorage. Nothing in
this regulation prevents vessels from
anchoring due to emergency situations.

This final rule will decrease the size
of the current anchorage in Marina del
Rey Harbor. The anchorage is currently
a trapezoid-shaped anchorage of
approximately 0.48 square nautical
miles. The Coast Guard is changing the
shape of the anchorage from a trapezoid
to a rectangular shape and reducing the
size from 0.48 to 0.11 square nautical
miles. The revised anchorage will be
moved to the middle of the channel
across from Burton Chace Park with its
northern boundary line extending from
approximately the midpoint of Basin G
south to the midpoint of Basin H. The
anchorage dimensions will be 1,154 feet
in length by 365 feet in width. The

distance from the closest shore-side
dock to the anchorage boundary will be
approximately 243 feet. The anchorage
boundaries are described, using precise
coordinates, in the final regulatory text
at the end of this document.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive Orders (E.O.s) related to
rulemaking. Below we summarize our
analyses based on these statutes and
Executive Orders.

A. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The Coast Guard expects the
economic impact of this proposed rule
will not be significant to the maritime
and local community. The existing
anchorage is currently used only in
emergency circumstances and this final
rule will not significantly reduce the
number of vessels using the anchorage.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This final rule may affect the following
entities, some of which might be small
entities: Owners or operators of
recreational vessels that have a need to
anchor in Marina del Rey special
anchorage area.

This final rule will not have a
significant impact on a substantial
number of small entities. Although this
rule will decrease the size of the special
anchorage area, the dimensions provide
sufficient room for vessels to anchor
without presenting a hazard to vessels
transiting in the channel.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.)

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

This rule has no tribal implications
under Executive Order 13175,
Consultation and Coordination with
Indian Tribal Governments, because it
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act (NEPA) of
1969.42 U.S.C. 4321-4370f, and have
concluded that this action is one of the
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
amendment of a currently-existing
anchorage area. Normally such actions
are categorically excluded from further
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review under paragraph 34(f) of Figure
2—1 of the Commandant Instruction
M16475.1D. A final environmental
analysis checklist and a Categorical
Exclusion Determination are available
in the docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 110

Anchorage grounds.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 110 as follows:

PART 110—ANCHORAGE
REGULATIONS

m 1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 1221 through
1236, 2071; 33 CFR 1.05-1; Department of
Homeland Security Delegation No. 0170.01.

m 2. Revise § 110.111 to read as follows:

§ 110.111 Marina del Rey Harbor, Calif.

An area in the main channel
encompassed within the following
described boundaries: Beginning at the
northeasterly corner in position latitude
33°58’41.6” N., longitude 118°26’50.8”
W.; thence southerly to latitude
33°58730.2” N., longitude 118°26'50.8”
W.; thence westerly to latitude
33°58730.2” N., longitude 118°26'55.1”
W.; thence northerly to latitude
33°58’41.6” N., longitude 118°26'55.1”
W.; thence easterly to the point of
origin. All coordinates referenced North
American Datum 1983.

Note to 110.111: The Marina del Rey
Harbor Master, Los Angeles County,
prescribes local regulations for mooring and
boating activities in this area.

Dated: December 2, 2016
T.A. Sokalzuk

Rear Admiral, U.S. Coast Guard, Commander,
Eleventh Coast Guard District.

[FR Doc. 2016—31996 Filed 1-9-17; 8:45 am]
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR Part 265

Production or Disclosure of Material or
Information

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: The United States Postal
Service® (Postal Service) is responding
to public comments regarding the
amendment of its regulations
concerning compliance with the
Freedom of Information Act (FOIA) to
implement the changes to the
procedures for the disclosure of records
and for engaging in dispute resolution
required by the FOIA Improvement Act
of 2016. Upon review and evaluation of
such comments, the Postal Service has
found that one change to the regulations
is necessary.

DATES: Effective date: January 10, 2017.

FOR FURTHER INFORMATION CONTACT:
Natalie A. Bonanno, Chief Counsel,
Federal Compliance,
natalie.a.bonanno@usps.gov, (202) 268—
2944.

SUPPLEMENTARY INFORMATION: On
November 30, 2016 (81 FR 86270), the
Postal Service published notice of
amendments to 39 CFR part 265 to
implement changes required by the
FOIA Improvement Act of 2016
(FOIAIA), Public Law 114-185 (June 30,
2016). These changes were effective on
December 27, 2016.

In response to this notice, we received
comments that generally supported the
amendments to the regulations, but
questioned the definition of a
“representative of the news media” in
the regulations. The Postal Service has
reviewed these comments, and has
concluded that one change should be
made to the definition in question.

Our responses to the comments
received, as grouped and categorized for
convenience, are as follows.

Question 1: Why did the Postal
Service fail to eliminate the “organized
and operated” standard from the
definition of a representative of the
news media in 39 CFR part 265.9(b)(8)
in accordance with 5 U.S.C. part
552(a)(4)(a), recent case law, and the
Open Government Act of 20077

Answer: Thank you for bringing this
our attention. We will eliminate the
“organized and operated” standard from
the definition of a representative of the
news media in 39 CFR 265.9(b)(8).

Question 2: Why did the Postal
Service fail to eliminate the requirement
that a news media requester use
“editorial skills” to turn “raw
materials” into a “distinct work” as a

“simple press release commenting on
records” would satisfy this criterion?

Answer: Such a change would be
inconsistent with 5 U.S.C. 552(a)(4)(a),
and the Department of Justice, Office of
Information Policy’s template
regulations for agencies. In addition,
eliminating the “editorial skills”
requirement would extend the
definition from representatives of the
news media with a minimal degree of
professionalism to almost anyone.

Question 3: Why did the Postal
Service fail to indicate that its list of
examples of news media entities is non-
exhaustive in contemplation of
alternative media and evolving news
media formats that may include posting
content to a Web site?

Answer: Such a change would be
inconsistent with the Department of
Justice, Office of Information Policy’s
template regulations for agencies. Please
note that the Postal Service accounted
for “news organizations that
disseminate solely on the Internet” in
contemplation of evolving news media
formats in 39 CFR 265.9(b)(8).

List of Subjects in 39 CFR Part 265

Administrative practice and
procedure, Courts, Freedom of
information, Government employees.

For the reasons stated in the
preamble, the Postal Service amends 39
CFR part 265 as follows:

PART 265—PRODUCTION OR
DISCLOSURE OF MATERIAL OR
INFORMATION

m 1. The authority citation for 39 CFR
part 265 continues to read as follows:
Authority: 5 U.S.C. 552; 5 U.S.C. App. 3;

39 U.S.C. 401, 403, 410, 1001, 2601; Pub. L.
114-185.

m 2. Revise the first sentence of
§265.9(b)(8) to read as follows:

§265.9 Fees.

* * * * *

(b)* * %

(8) Representative of the news media
is any person or entity that gathers
information of potential interest to a
segment of the public, uses its editorial
skills to turn the raw materials into a
distinct work, and distributes that work
to an audience. * * *

* * * * *

Stanley F. Mires,

Attorney, Federal Compliance.

[FR Doc. 2017-00106 Filed 1-9-17; 8:45 am]
BILLING CODE 7710-12-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2016-0487; FRL-9954-53]

Butanedioic Acid, 2-Methylene-,
Telomer With Sodium Phosphinate
(1:1), Acidified, Potassium Salts;
Tolerance Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of butanedioic
acid, 2-methylene-, telomer with
sodium phosphinate (1:1), acidified,
potassium salts when used as an inert
ingredient in a pesticide chemical
formulation. Itaconix submitted a
petition to EPA under the Federal Food,
Drug, and Cosmetic Act (FFDCA),
requesting an exemption from the
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of butanedioic acid, 2-
methylene-, telomer with sodium
phosphinate (1:1), acidified, potassium
salts on food or feed commodities.
DATES: This regulation is effective
January 10, 2017. Objections and
requests for hearings must be received
on or before March 13, 2017, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2016-0487, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; main telephone
number: (703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

o Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-
idx?&c=ecfré&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. Can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2016-0487 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before March 13, 2017. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2016-0487, by one of the following
methods.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Background and Statutory Findings

In the Federal Register of October 18,
2016 (Vol. 81, 71668) (FRL—-9952-19),
EPA issued a document pursuant to
FFDCA section 408, 21 U.S.C. 346a,
announcing the receipt of a pesticide
petition (PP 10922) filed by Itaconix, 2
Marin Way, Stratham, NH 03885. The
petition requested that 40 CFR 180.960
be amended by establishing an
exemption from the requirement of a
tolerance for residues of butanedioic
acid, 2-methylene-, telomer with
sodium phosphinate (1:1), acidified,
potassium salts; CAS Reg. No. 1663489—
14-2. That document included a
summary of the petition prepared by the
petitioner and solicited comments on
the petitioner’s request. There were no
comments received in response to the
notice of filing. Section 408(c)(2)(A)(i) of
FFDCA allows EPA to establish an
exemption from the requirement for a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the exemption is
“safe.” Section 408(c)(2)(A)(ii) of
FFDCA defines “‘safe” to mean that
“there is a reasonable certainty that no
harm will result from aggregate
exposure to the pesticide chemical
residue, including all anticipated
dietary exposures and all other
exposures for which there is reliable
information.” This includes exposure
through drinking water and use in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing an
exemption from the requirement of a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
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chemical residue . . .” and specifies
factors EPA is to consider in
establishing an exemption.

III. Risk Assessment and Statutory
Findings

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be shown that the
risks from aggregate exposure to
pesticide chemical residues under
reasonably foreseeable circumstances
will pose no appreciable risks to human
health. In order to determine the risks
from aggregate exposure to pesticide
inert ingredients, the Agency considers
the toxicity of the inert in conjunction
with possible exposure to residues of
the inert ingredient through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings. If
EPA is able to determine that a finite
tolerance is not necessary to ensure that
there is a reasonable certainty that no
harm will result from aggregate
exposure to the inert ingredient, an
exemption from the requirement of a
tolerance may be established.

Consistent with FFDCA section
408(b)(2)(D), EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. In the
case of certain chemical substances that
are defined as polymers, the Agency has
established a set of criteria to identify
categories of polymers expected to
present minimal or no risk. The
definition of a polymer is given in 40
CFR 723.250(b) and the exclusion
criteria for identifying these low-risk
polymers are described in 40 CFR
723.250(d). Butanedioic acid, 2-
methylene-, telomer with sodium
phosphinate (1:1), acidified, potassium
salts conforms to the definition of a
polymer given in 40 CFR 723.250(b) and
meets the following criteria that are
used to identify low-risk polymers.

1. The polymer is not a cationic
polymer nor is it reasonably anticipated
to become a cationic polymer in a
natural aquatic environment.

2. The polymer does contain as an
integral part of its composition the
atomic elements carbon, hydrogen, and
oxygen.

3. The polymer does not contain as an
integral part of its composition, except
as impurities, any element other than
those listed in 40 CFR 723.250(d)(2)(ii).

4. The polymer is neither designed
nor can it be reasonably anticipated to
substantially degrade, decompose, or
depolymerize.

5. The polymer is manufactured or
imported from monomers and/or
reactants that are already included on
the TSCA Chemical Substance
Inventory or manufactured under an
applicable TSCA section 5 exemption.

6. The polymer is not a water
absorbing polymer with a number
average molecular weight (MW) greater
than or equal to 10,000 daltons.

Additionally, the polymer also meets
as required the following exemption
criteria specified in 40 CFR 723.250(e).

7. The polymer’s number average MW
is greater than 1,000 and less than
10,000 daltons. The polymer contains
less than 10% oligomeric material
below MW 500 and less than 25%
oligomeric material below MW 1,000,
and the polymer does not contain any
reactive functional groups.

Thus, butanedioic acid, 2-
methylene-, telomer with sodium
phosphinate (1:1), acidified, potassium
salts meets the criteria for a polymer to
be considered low risk under 40 CFR
723.250. Based on its conformance to
the criteria in this unit, no mammalian
toxicity is anticipated from dietary,
inhalation, or dermal exposure to
butanedioic acid, 2-methylene-, telomer
with sodium phosphinate (1:1),
acidified, potassium salts.

IV. Aggregate Exposures

For the purposes of assessing
potential exposure under this
exemption, EPA considered that
butanedioic acid, 2-methylene-, telomer
with sodium phosphinate (1:1),
acidified, potassium salts could be
present in all raw and processed
agricultural commodities and drinking
water, and that non-occupational non-
dietary exposure was possible. The
minimum number average MW of
butanedioic acid, 2-methylene-, telomer
with sodium phosphinate (1:1),
acidified, potassium salt is 3800
daltons. Generally, a polymer of this
size would be poorly absorbed through
the intact gastrointestinal tract or
through intact human skin. Since
butanedioic acid, 2-methylene-, telomer
with sodium phosphinate (1:1),
acidified, potassium salt conforms to the
criteria that identify a low-risk polymer,
there are no concerns for risks
associated with any potential exposure
scenarios that are reasonably
foreseeable. The Agency has determined
that a tolerance is not necessary to
protect the public health.

V. Cumulative Effects From Substances
With a Common Mechanism of Toxicity

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found butanedioic acid,
2-methylene-, telomer with sodium
phosphinate (1:1), acidified, potassium
salts to share a common mechanism of
toxicity with any other substances, and
butanedioic acid, 2-methylene-, telomer
with sodium phosphinate (1:1),
acidified, potassium salts does not
appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has assumed that
butanedioic acid, 2-methylene-, telomer
with sodium phosphinate (1:1),
acidified, potassium salts does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

VI. Additional Safety Factor for the
Protection of Infants and Children

Section 408(b)(2)(C) of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base unless
EPA concludes that a different margin of
safety will be safe for infants and
children. Due to the expected low
toxicity of butanedioic acid, 2-
methylene-, telomer with sodium
phosphinate (1:1), acidified, potassium
salts, EPA has not used a safety factor
analysis to assess the risk. For the same
reasons the additional tenfold safety
factor is unnecessary.

VII. Determination of Safety

Based on the conformance to the
criteria used to identify a low-risk
polymer, EPA concludes that there is a
reasonable certainty of no harm to the
U.S. population, including infants and
children, from aggregate exposure to
residues of butanedioic acid, 2-
methylene-, telomer with sodium
phosphinate (1:1), acidified, potassium
salts.
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VIII. Other Considerations

A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for butanedioic acid, 2-methylene-,
telomer with sodium phosphinate (1:1),
acidified, potassium salts.

IX. Conclusion

Accordingly, EPA finds that
exempting residues of butanedioic acid,
2-methylene-, telomer with sodium
phosphinate (1:1), acidified, potassium
salts from the requirement of a tolerance
will be safe.

X. Statutory and Executive Order
Reviews

This action establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory

Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination

with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

XI. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 18, 2016.

Michael Goodis,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.1n §180.960, add alphabetically the
polymer in the table to read as follows:

§ 180.960 Polymers; exemptions from the
requirement of a tolerance.
* * * * *

Polymer

CAS No.

* *

* * *

* *

Butanedioic acid, 2-methylene-, telomer with sodium phosphinate (1:1), acidified, potassium salt minimum number average mo-

lecular weight (in amu), 3800

* *

1663489-14-2

* *
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[FR Doc. 2016-31830 Filed 1-9-17; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2015-0695; FRL—9955-74]
Tetraconazole; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of tetraconazole
in or on vegetable, fruiting (Crop Group
8-10) at 0.30 parts per million (ppm)
and vegetable, cucurbit (Crop Group 9)
at 0.15 ppm and revises the tolerance for
residues on beet, sugar, root; beet, sugar,
dried pulp; and beet, sugar molasses.
Isagro S.P.A. (d/b/a Isagro USA, Inc.)
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective
January 10, 2017. Objections and
requests for hearings must be received
on or before March 13, 2017, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2015-0695, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; main telephone
number: (703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.1pl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2015-0695 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before March 13, 2017. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2015—-0695, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online

instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.,
NW., Washington, DC 20460—-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of March 16,
2016 (81 FR 14030) (FRL-9942-86),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 5F8400) by Isagro
S.P.A. (d/b/a Isagro USA, Inc.), 430
Davis Drive, Suite 240, Morrisville, NC
27560. That document provided notice
that the petition requested that 40 CFR
180.557 be amended by establishing
tolerances for residues of the fungicide
tetraconazole, in or on Vegetable,
Fruiting (Crop Group 8-10) at 0.30 parts
per million (ppm) and Vegetable,
Cucurbit (Crop Group 9) at 0.15 ppm. In
the Federal Register of August 29, 2016
(81 FR 59165) (FRL-9950-22), EPA
issued another document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the remainder of
that petition requesting revision of the
existing tolerances for tetraconazole
residues on beet, sugar, root to 0.15
ppm; beet, sugar, dried pulp to 0.20
ppm; and beet, sugar molasses to 0.25
ppm. Those documents referenced a
summary of the petition prepared by
Isagro S.P.A. (d/b/a Isagro USA, Inc.),
the registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to these notices of filing.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
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other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for tetraconazole
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with tetraconazole follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The liver and
kidney are the primary target organs of
tetraconazole in all species in oral
toxicity studies of sub-chronic and
chronic durations. Following long-term
oral exposure, tetraconazole caused
liver tumors in mice in both sexes. In
the acute neurotoxicity study, loss of
motor activity in both sexes, and
clinical signs including hunched
posture, decreased defecation, and/or
red or yellow material on various body
surfaces were observed in females.
There was no evidence of
immunotoxicity or neurotoxicity
following sub-chronic exposure. There

were no systemic effects observed in the
21-day dermal toxicity study up to the
highest dose tested. Tetraconazole did
not show evidence of mutagenicity in in
vitro or in vivo studies.

Oral rat and rabbit developmental
toxicity studies showed no increased
susceptibility of fetuses to tetraconazole.
Maternal toxicity (decreased body
weight gain and food consumption,
increased water intake and increased
liver and kidney weights) and
developmental toxicity (increased
incidence of small fetuses,
supernumerary ribs and hydroureter
and hydronephrosis) occurred at the
same dose level in the rat study. No
developmental toxicity was seen in the
rabbit study, whereas maternal toxicity
(decreased body weight gain) was noted
at the highest dose tested. Similarly,
there was no evidence of increased
susceptibility of offspring in the 2-
generation rat reproduction study.

In contrast to the oral studies where
the most sensitive effects were in the
liver and kidney, inhalation exposure of
tetraconazole to rats resulted in portal-
of-entry effects including; squamous cell
metaplasia of the laryngeal mucous,
mono-nuclear cell infiltration, goblet
cell hyperplasia, hypertrophy of the
nasal cavity and nasopharyngeal duct,
and follicular hypertrophy of the
thyroid in males. At the highest
concentration tested, there were
treatment-related increases in absolute
lung weights in both sexes. Since the
last risk assessment, a 28-day in vivo
cancer mode-of-action study in mice
was submitted and reviewed leading to
the re-evaluation of tetraconazole’s
cancer potential and classification. EPA
has now classified tetraconazole as “Not
likely to be carcinogenic to humans at
levels that do not cause increased cell
proliferation in the liver.”
Quantification of carcinogenic potential
is not required.

Specific information on the studies
received and the nature of the adverse
effects caused by tetraconazole as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-

adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Human Health Risk Assessment for the
Section 3 Registration for Application to
Fruiting Vegetables (Crop Group 8) and
Cucurbit Vegetables (Crop Group 9) and
Amending the Sugar Beet Application
Scenario and Tolerance” in docket ID
number EPA-HQ-OPP-2015-0695.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for tetraconazole used for
human risk assessment is shown in
Table 1 of this unit.

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR TETRACONAZOLE FOR USE IN HUMAN RISK

ASSESSMENT

Exposure/scenario

Point of departure
and uncertainty/
safety factors

RfD, PAD, LOC for
risk assessment

Study and toxicological effects

Acute dietary (Females 13-50

years of age). kg/day.
UFa = 10x
UFn = 10x

NOAEL = 22.5 mg/

FQPA SF = 1x

Acute RfD = 0.225

Developmental toxicity study (rat).
Developmental LOAEL = 100 mg/kg/day based on increased

fetuses, supernumerary ribs, and

mg/kg/day.
aPAD = 0.225 mg/ incidence of small
kg/day. hydroureter and hydronephrosis.
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR TETRACONAZOLE FOR USE IN HUMAN RISK

ASSESSMENT—Continued

Exposure/scenario

Point of departure
and uncertainty/
safety factors

RfD, PAD, LOC for
risk assessment

Study and toxicological effects

Acute dietary (General popu-

lation including infants and day. kg/day.

children). UFa = 10x aPAD = 0.5 mg/kg/
UFH = 10x day
FQPA SF = 1x

Chronic dietary (All populations) | NOAEL = 0.73 mg/ Chronic RfD =
kg/day. 0.0073 mg/kg/day.

UFa = 10x cPAD = 0.0073 mg/
UFy = 10x kg/day. male kidney.
FQPA SF = 1x

NOAEL = 50 mg/kg/

Acute RfD = 0.5 mg/

Acute neurotoxicity (rat).

LOAEL = 200 mg/kg/day due to decreased motor activity on
day 0 in both sexes, and clinical signs in females including
hunched posture, decreased defecation, and/or red or yellow
material on various body surfaces.

Chronic oral toxicity (dog).

LOAEL = 2.95/3.33 (M/F) mg/kg/day, based on absolute and
relative kidney weights and histopathological changes in the

Dermal short-term (1 to 30
days) and dermal inter-
mediate-term (1 to 6 months).

No hazard identified and therefore quantification is not required. There are no developmental concerns via the
dermal route and no systemic toxicity was seen following dermal exposure.

Inhalation short-term (1 to 30

days) and inhalation inter- lished.

mediate-term (1 to 6 months). | UFa = 3x
UFp = 10x
UFL = 10x

*NOAEL not estab-

LOC =300 .....ceceue

28-Day Inhalation toxicity—rat.

LOAEL = 1.3 mg/kg/day (0.0048 mg/kg/L, 0.0548 mg/L (rat))
for males and females, based on squamous cell metaplasia
of laryngeal mucous, mononuclear cell infiltration, goblet
hyperplasia and hypertrophy of nasal cavity and nasopharyn-
geal duct and follicular hypertrophy of thyroid in males.

Cancer (Oral, dermal, inhala-
tion).

2013).

Classification: “Not likely to be carcinogenic to humans at levels that do not cause increased cell proliferation
in the liver.” Quantification of carcinogenic potential is not required (TXR #0056628, J. Rowland et al., 2-Apr-

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest-observed-adverse-effect-level. LOC = level of concern. mg/kg/day =
milligram/kilogram/day. NOAEL = no-observed-adverse-effect-level. PAD = population adjusted dose (a = acute, ¢ = chronic). RfD = reference
dose. UFa = extrapolation from animal to human (interspecies). UF = potential variation in sensitivity among members of the human population
(intraspecies). UF. = use of a LOAEL to extrapolate a NOAEL.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to tetraconazole, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing tetraconazole tolerances in 40
CFR 180.557. EPA assessed dietary
exposures from tetraconazole in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. Such effects were identified
for tetraconazole. In estimating acute
dietary exposure, EPA used food
consumption information from the
United States Department of Agriculture
(USDA) National Health and Nutrition
Examination Survey, What We Eat in
America, (NHANES/WWEIA). This
dietary survey was conducted from 2003
to 2008. As to residue levels in food,
EPA utilized the Dietary Exposure
Evaluation Model software with the
Food Commodity Intake Database
DEEM-FCID, Version 3.16 default
processing factors and tolerance-level
residues and 100 percent crop treated
(PCT) for all commodities.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA NHANES/WWEIA
dietary survey conducted from 2003 to
2008. As to residue levels in food, EPA
utilized residue data from field trials
and feeding studies to obtain average
residues and assumed the PCT figures
provided below. Empirically derived
processing factors were used in these
assessments when available

iii. Cancer. Based on the data
summarized in Unit ITII.A., EPA has
concluded that tetraconazole does not
pose a cancer risk to humans. Therefore,
a dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated Residues and Percent
Crop Treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must require
pursuant to FFDCA section 408(f)(1)
that data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA

will issue such data call-ins as are
required by FFDCA section 408(b)(2)(E)
and authorized under FFDCA section
408(f)(1). Data will be required to be
submitted no later than 5 years from the
date of issuance of these tolerances.

100 PCT were assumed for all food
commodities for the acute analysis. The
chronic analysis used percent crop
treated for new uses (PCTn).

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

¢ Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

¢ Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

¢ Condition c: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area.

In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.
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The Agency estimated the PCT for
existing uses as follows:

Sugarbeet, 70%; field corn, 9%; and
soybean, 5%.

In most cases, EPA uses available data
from United States Department of
Agriculture/National Agricultural
Statistics Service (USDA/NASS),
proprietary market surveys, and the
National Pesticide Use Database for the
chemical/crop combination for the most
recent 6—7 years. EPA uses an average
PCT for chronic dietary risk analysis.
The average PCT figure for each existing
use is derived by combining available
public and private market survey data
for that use, averaging across all
observations, and rounding to the
nearest 5%, except for those situations
in which the average PCT is less than
one. In those cases, 1% is used as the
average PCT and 2.5% is used as the
maximum PCT.

The Agency believes that the three
conditions discussed in Unit III.C.1.iv.
have been met. With respect to
Condition a, PCT estimates are derived
from Federal and private market survey
data, which are reliable and have a valid
basis. The Agency is reasonably certain
that the percentage of the food treated
is not likely to be an underestimation.
As to Conditions b and c, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available reliable information on
the regional consumption of food to
which tetraconazole may be applied in
a particular area.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for tetraconazole in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
tetraconazole. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Pesticide
Root Zone Model Ground Water (PRZM
GW), the estimated drinking water
concentrations (EDWCs) of
tetraconazole for acute exposures are
estimated to be 11 parts per billion
(ppb) for surface water and 120 ppb for
ground water. The estimated EDWCs of
tetraconazole for chronic exposures for
non-cancer assessments are estimated to
be 5.5 ppb for surface water and 118
ppb for %round water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model.

For acute dietary risk assessment, the
water concentration value of 120 ppb
was used to assess the contribution to
drinking water.

For chronic dietary risk assessment,
the water concentration value of 118
ppb was used to assess the contribution
to drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Tetraconazole is not registered for any
specific use patterns that would result
in residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information”” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Tetraconazole is a member of the
triazole-containing class of pesticides.
Although conazoles act similarly in
plants (fungi) by inhibiting ergosterol
biosynthesis, there is not necessarily a
relationship between their pesticidal
activity and their mechanism of toxicity
in mammals. Structural similarities do
not constitute a common mechanism of
toxicity. Evidence is needed to establish
that the chemicals operate by the same,
or essentially the same, sequence of
major biochemical events (EPA, 2002).
In the case of conazoles, however, a
variable pattern of toxicological
responses is found. Some are
hepatotoxic and hepatocarcinogenic in
mice. Some induce thyroid tumors in
rats. Some induce developmental,
reproductive, and neurological effects in
rodents. Furthermore, the conazoles
produce a diverse range of biochemical
events including altered cholesterol

levels, stress responses, and altered
DNA methylation. It is not clearly
understood whether these biochemical
events are directly connected to their
toxicological outcomes. Thus, there is
currently no evidence to indicate that
tetraconazole shares a common
mechanism of toxicity with any other
conazole pesticide, and EPA is not
following a cumulative risk approach
for this tolerance action. For
information regarding EPA’s procedures
for cumulating effects from substances
found to have a common mechanism of
toxicity, see EPA’s Web site at http://
www.epa.gov/pesticide-science-and-
assessing-pesticide-risks/cumulative-
assessment-risk-pesticides.

Tetraconazole is a triazole-derived
pesticide. This class of compounds can
form the common metabolite 1,2,4-
triazole and two triazole conjugates
(triazolylalanine and triazolylacetic
acid). To support existing tolerances
and to establish new tolerances for
triazole-derivative pesticides, including
tetraconazole, EPA conducted a human
health risk assessment for exposure to
1,2,4-triazole, triazolylalanine, and
triazolylacetic acid resulting from the
use of all current and pending uses of
any triazole-derived fungicide. The risk
assessment is a highly conservative,
screening-level evaluation in terms of
hazards associated with common
metabolites (e.g., use of a maximum
combination of uncertainty factors) and
potential dietary and non-dietary
exposures (i.e., high end estimates of
both dietary and non-dietary exposures).
The Agency retained a 3X for the
LOAEL to NOAEL safety factor when
the reproduction study was used. In
addition, the Agency retained a 10X for
the lack of studies including a
developmental neurotoxicity (DNT)
study. The assessment includes
evaluations of risks for various
subgroups, including those comprised
of infants and children. The Agency’s
complete risk assessment is found in the
propiconazole reregistration docket at
http://www.regulations.gov/, Docket
Identification (ID) Number EPA-HQ-
OPP-2005-0497.

An updated dietary exposure and risk
analysis for the common triazole
metabolites 1,2,4-triazole (T),
triazolylalanine (TA), triazolylacetic
acid (TAA), and triazolylpyruvic acid
(TP) was completed on April 9, 2015, in
association with registration requests for
several triazole fungicides,
propiconazole, difenoconazole, and
flutriafol. The requested new uses of
tetraconazole did not significantly
change the dietary exposure estimates
for free triazole or conjugated triazoles.
Therefore, an updated dietary exposure
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analysis was not conducted. The April
9, 2015 update for triazoles may be
found in docket ID number EPA-HQ-
OPP-2014-0788.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There are no residual uncertainties for
pre- and post-natal toxicity. There is no
evidence of increased quantitative
susceptibility of rat or rabbit fetuses to
in utero exposure to tetraconazole.
There is evidence of increased
qualitative susceptibility to fetuses in
the rat prenatal developmental toxicity
study (increased incidences of
supernumerary ribs, and hydroureter
and hydronephrosis). The LOC is low
however because the fetal effects were
seen at the same dose as the maternal
effects, a clear NOAEL was established,
the developmental NOAEL from a study
in rats is being used as the POD for the
acute dietary endpoint (females 13—49
years of age), and there were no
developmental effects in the rabbit
study. There is also no evidence of
increased quantitative or qualitative
susceptibility to offspring in the two-
generation reproduction study.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
tetraconazole is complete.

ii. There were effects indicative of
neurotoxicity in the acute neurotoxicity
study in rats. However, the level of
concern (LOC) is low since a clear
NOAEL was established which is being
used in endpoint selection.
Furthermore, the dose at which these
neurotoxic effects were observed is 2 to
100-fold higher than the primary effects
seen in the other studies in the database
(liver and kidney). After preliminary
review, a sub-chronic neurotoxicity

study has shown no evidence for
neurotoxicity. Finally, there are no other
signs of neurotoxicity in any of the other
studies in the database. Therefore, there
is no need for a developmental
neurotoxicity study or additional
uncertainty factors (UFs) to account for
neurotoxicity.

iii. There is no evidence that
tetraconazole results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2-generation
reproduction study. There is evidence of
increased qualitative susceptibility to
fetuses in the rat prenatal
developmental toxicity study (increased
incidences of supernumerary ribs, and
hydroureter and hydronephrosis). The
LOC is low however because:

o The fetal effects were seen at the
same dose as the maternal effects,

¢ aclear NOAEL was established,

o the developmental NOAEL from a
study in rats is being used as the POD
for the acute dietary endpoint (females
13-49 years of age), and

o there were no developmental effects
in the rabbit study. There is also no
evidence of increased quantitative or
qualitative susceptibility to offspring in
the two-generation reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
There are no residual uncertainties
identified for pre- and post-natal
toxicity in the exposure databases.
Tolerance-level residues, 100 PCT, and
modeled water estimates were
incorporated into the acute dietary
exposure analysis. Therefore, the acute
analysis is highly conservative. The
chronic and cancer dietary exposure
analyses utilized empirical processing
factors, average field trial residues,
average residues from the feeding
studies, percent crop treated estimates,
and modeled drinking water estimates.
EPA made conservative (protective)
assumptions in the ground and surface
water modeling used to assess exposure
to tetraconazole in drinking water.
These assessments will not
underestimate the exposure and risks
posed by tetraconazole.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and

residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
tetraconazole will occupy 4.6% of the
aPAD for all infants (<1 year old), the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to tetraconazole
from food and water will utilize 92% of
the cPAD for all infants (<1 year old) the
population group receiving the greatest
exposure. There are no residential uses
for tetraconazole

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). A short-term adverse
effect was identified; however,
tetraconazole is not registered for any
use patterns that would result in short-
term residential exposure. Short-term
risk is assessed based on short-term
residential exposure plus chronic
dietary exposure. Because there is no
short-term residential exposure and
chronic dietary exposure has already
been assessed under the appropriately
protective cPAD (which is at least as
protective as the POD used to assess
short-term risk), no further assessment
of short-term risk is necessary, and EPA
relies on the chronic dietary risk
assessment for evaluating short-term
risk for tetraconazole.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level). An
intermediate-term adverse effect was
identified; however, tetraconazole is not
registered for any use patterns that
would result in intermediate-term
residential exposure. Intermediate-term
risk is assessed based on intermediate-
term residential exposure plus chronic
dietary exposure. Because there is no
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess intermediate-term risk), no
further assessment of intermediate-term
risk is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate-term risk for
tetraconazole.
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5. Aggregate cancer risk for U.S.
population. As discussed in Unit II.A.,
EPA has concluded that tetraconazole is
“Not likely to be carcinogenic to
humans at levels that do not cause
increased cell proliferation in the liver.”
Because the chronic endpoint is
protective of cell proliferation in the
liver, there is not likely to be a cancer
risk from exposure to tetraconazole.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to tetraconazole
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate analytical methods are
available to enforce the currently
established tetraconazole plant and
livestock tolerances (D280006, W.
Donovan, 10-Jan-2002, D267481, 12-Oct-
2000; D278236, W. Donovan, 22-Oct-
2001). Isagro has also submitted
adequate method validation and
independent laboratory validation (ILV)
data which indicates that the
QuEChERS multi-residue method
L00.00-115 (48135104.der) is capable of
quantifying tetraconazole residues in/on
a variety of fruit, cereal grain, root,
oilseed, and livestock commodities.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305—-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for tetraconazole.

C. Revisions to Petitioned-for Tolerances

EPA revised two commodity
definitions for vegetable, fruiting, group
8-10 and vegetable, cucurbit, group 9.

V. Conclusion

Therefore, tolerances are established
for residues of tetraconazole, in or on
vegetable, fruiting, group 8-10 at 0.30
ppm and vegetable, cucurbit, group 9 at
0.15 ppm and revised for beet, sugar,
root; beet, sugar, dried pulp; and beet,
sugar, molasses.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the

relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 14, 2016.
Daniel J. Rosenblatt,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. In the table in paragraph (a) of
§180.557:

m a. Revise the commodities of “Beet,
sugar, dried pulp”, “Beet, sugar,
molasses”, and ‘‘Beet, sugar, root’”’; and
m b. Add alphabetically the

commodities of “Vegetable, cucurbit,
group 9’ and ‘‘Vegetable, fruiting, group
8-10" to read as follows:


mailto:residuemethods@epa.gov
mailto:residuemethods@epa.gov
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§180.557 Tetraconazole; tolerances for
residues.

(a) * x %
Commodity P;ritlﬁopner
Beet, sugar, dried pulp ............. 0.20
Beet, sugar, molasses .... 0.25
Beet, sugar, root ... 0.15
Vegetable, cucurbit, group 9 .... 0.15
Vegetable, fruiting, group 8-10 0.30

* * * * *

[FR Doc. 2016—31824 Filed 1-9-17; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 3160
[WO-300-L13100000.PP0000]

RIN 1004-AE37

Onshore Oil and Gas Operations;
Federal and Indian Oil and Gas Leases;

Onshore Oil and Gas Order Number 1,
Approval of Operations

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final order.

SUMMARY: The Bureau of Land
Management (BLM) hereby amends its
existing Onshore Oil and Gas Order
Number 1 (Onshore Order 1) to require
the electronic filing (or e-filing) of all
Applications for Permit to Drill (APD)
and Notices of Staking (NOS).
Previously, Onshore Order 1 stated that
an “‘operator must file an APD or any
other required documents in the BLM
Field Office having jurisdiction over the
lands described in the application,” but
allowed for e-filing of such documents
as an alternative. This change makes e-
filing the required method of
submission, subject to limited
exceptions. The BLM is making this
change to improve the efficiency and
transparency of the APD and NOS
processes.

DATES: The final Order is effective on
February 9, 2017.

FOR FURTHER INFORMATION CONTACT:
Steven Wells, Division Chief, Fluid
Minerals Division, 202-912-7143 for
information regarding the substance of
the final Order or information about the
BLM'’s Fluid Minerals Program. Persons

who use a telecommunications device
for the deaf (TDD) may call the Federal
Relay Service at 1-800—877-8339 to
contact the above individuals during
normal business hours. The Service is
available 24 hours a day, 7 days a week
to leave a message or question with the
above individuals. You will receive a
reply during normal business hours.
SUPPLEMENTARY INFORMATION:

I. Background

II. Discussion of Final Order, Section-by-
Section Analysis, and Response to
Comments

III. Procedural Matters

I. Background

The BLM regulations governing
onshore oil and gas operations are found
at 43 Code of Federal Regulations (CFR)
part 3160, Onshore Oil and Gas
Operations. Section 3164.1 provides for
the issuance of Onshore Oil and Gas
Orders to implement and supplement
the regulations found in part 3160.
Onshore Order 1 has been in effect since
October 21, 1983, and was most recently
revised in 2007 (see 72 FR 10308 (March
7, 2007)) as part of a joint effort with the
Department of Agriculture and the
Forest Service (FS), in response to new
requirements imposed under Section
366 of the Energy Policy Act of 2005.

On July 29, 2016, the BLM published
in the Federal Register a proposed
Order that would revise sections IIL.A.,
[I.C., ILE., and IILIL in Onshore Order
1. The Order proposed to require e-filing
of all APDs and NOSs. The comment
period for the proposed Order closed on
August 28, 2016. This final Order
adopts all of the revisions identified in
the proposed Order.

Through this change, the BLM
modifies Onshore Order 1 to require
operators to submit NOSs and APDs
through the e-filing system, Automated
Fluid Mineral’s Support System
(AFMSS 1I), as opposed to the previous
system, which allowed either hardcopy
or electronic submission. Under the
final Order, the BLM will consider
granting waivers to the e-filing
requirement for individuals who request
a waiver because they would experience
hardship if required to e-file (e.g., if an
operator is prevented from e-filing or is
in a situation that would make e-filing
so difficult to perform that it would
significantly delay an operator’s APD
submission).

The change to Onshore Order 1 that
the BLM is implementing in this final
Order will not affect other provisions of
Onshore Order 1 that are not discussed
in this preamble or this final
rulemaking, including the Onshore
Order 1 provisions relating to the roles
and responsibilities of the FS that are

outlined in the 2007 rule. As a matter
of practice, the FS will have the same
access to the BLM’s e-filing system and
the same user privileges as BLM
employees to process APDs and NOSs
electronically for wells proposed on
National Forest Service (NFS) lands.

An APD is a request to drill an oil or
gas well on Federal or Indian lands. An
operator must have an approved APD
prior to drilling. Prior to submitting an
APD, an applicant may file an NOS
requesting the BLM to conduct an onsite
review of an operator’s proposed oil and
gas drilling project. The purpose of an
NOS is to provide the operator with an
opportunity to gather information and
better address site-specific resource
concerns associated with a project while
preparing its APD package. Operators
are not required to submit an NOS prior
to filing an APD.

The BLM has recently experienced a
decrease in the number of APDs
received due to changes in market
conditions. Since 2009, the BLM
received an average of about 5,000 APDs
per year for wells on Federal and Indian
lands, of which Indian lands account for
about 16%. In FY 2015, the BLM
received approximately 4,500 APDs.
From October 1, 2015, through the end
of September 2016 (FY 2016), the BLM
estimates that it received only
approximately 1,600 APDs. In coming
years, due to the recent drop in oil
prices and persistently low natural gas
prices, the BLM conservatively
estimates that an average of 3,000 APDs
will be submitted per year. The BLM
anticipates these market conditions to
continue for the near term.

The available data show that use of
the BLM’s e-filing system for APDs and
NOSs is common and broad-based
among operators, and therefore is not a
novel concept. Specifically, over the last
few years, roughly half of the APDs
submitted to the BLM were submitted
using the e-filing system (Well
Information System, or WIS). The other
half of the APDs were submitted in hard
copy. More importantly, the data show
that the use of e-filing has increased
over time, with the rate nearly doubling
from 26 percent in FY 2010 to 51
percent in FY 2014. As of 2014,
approximately 411 operators had used
the BLM’s WIS to e-file NOSs, APDs,
well completion reports, sundry notices,
and other application materials. Those
operators represent an estimated 85
percent of the operators that conduct
drilling and completion operations on
Federal and Indian leases nationwide.

The BLM’s WIS system is a web-based
application that operators could use to
submit permit applications and other
types of information electronically over
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the Internet. This includes APDs and
NOSs, but also well completion reports
and sundry notices. The WIS system is
an extension of the BLM’s current
Automated Fluid Minerals Support
System (AFMSS), which the BLM uses
to track various types of oil and gas
information on Federal and Indian
lands, including the processing of NOSs
and APDs.

Automated Fluid Minerals Support
System II

Since 2013, the BLM has been
developing and deploying updates to its
Automated Fluid Minerals Support
System in order to gain efficiencies for
both government and industry users of
the system. The updated system, known
as AFMSS 11, is being implemented
based on modules that will manage
different types of data for the BLM’s oil
and gas program, such as NOSs and
APDs, well completion reports, sundry
notices, and inspection and
enforcement-related operations. The
NOS/APD module is the first module
developed as part of the update, which
phased in beginning in December 2015.
As part of the phase in, the BLM
conducted training for its staff and
operators in order to understand how to
use the new module. The NOS/APD
module within AFMSS II replaces that
portion of the WIS system that allowed
operators to submit NOSs and APDs
electronically over the internet. Once all
the modules that will manage data from
the existing system have been deployed
for AFMSS 1I, the old version of AFMSS
will be decommissioned. As of the date
of this final Order, the NOS/APD
module is fully operational with the
NOS/APD component of WIS now
phased out. The NOS/APD module is
ready to meet the demand of an increase
in APD e-filing that is likely to result
from this final Order.

Efficiency and Transparency

The goal of the AFMSS II system and
the amendments to Onshore Order 1 is
to improve operational efficiency and
transparency in the processing of APDs
and NOSs by requiring operators to use
BLM'’s updated e-filing system as the
default approach to APD and NOS
filing. Although data show that
voluntary use of the e-filing system has
increased over time, this Order is
necessary to move towards 100 percent
electronic APD and NOS submission.

This shift to e-filing presents potential
advantages to operators, including
operators owned by individual Indian
tribes,? because the new AFMSS 11

1In some cases, operators are companies owned
by individual Indian tribes. Such companies are

system is expected to streamline the
APD and NOS application process. The
system will expedite processing and
enhance transparency, resulting in
savings to both operators and the U.S.
Government by:

¢ Reducing the number of
applications with deficiencies by
providing users the ability to identify
and correct errors through automatic
error notifications generated prior to the
submission process;

e Automatically populating data
fields based on users’ previously
submitted information;

¢ Allowing operators to electronically
track the progress of their application
throughout the BLM review process;
and

o Facilitating the use of pre-approved
plans, such as Master Development
Plans and Master Leasing Plans that
have already been input into the system.

The AFMSS II system was developed
in response to the Government
Accountability Office’s (GAO) and the
Department of the Interior Office of the
Inspector General’s (OIG)
recommendations in GAO report 13-572
(GAO-13-572) and OIG report CR-EV—
MOA-0003-2013 (Report No. CR-EV—
MOA-0003-2013). Both reports
recommended that the BLM ensure that
all key dates associated with the
processing of APDs are completely and
accurately entered and retained in
AFMSS, and in any new system that
replaces AFMSS, to help assess whether
the BLM is meeting applicable
processing deadlines and identify ways
to improve the efficiency of the APD
review process. Additionally, the OIG
report recommends that the BLM: (1)
Develop, implement, enforce, and report
performance timelines for APD
processing; (2) Develop outcome-based
performance measures for the APD
process that help enable management to
improve productivity; and (3) Ensure
that the modifications to AFMSS enable
accurate and consistent data entry,
effective workflow management,
efficient APD processing, and APD
tracking at the BLM Field Office level.
The NOS/APD module developed for
AFMSS 1I addresses these
recommendations from the GAO and
OIG.

I1. Discussion of Final Order, Section-
by-Section Analysis, and Response to
Comments

This final order revises existing
Onshore Order 1, which primarily
supplements 43 CFR 3162.3 and 3162.5.

usually established to produce the minerals owned
by the tribe and, thus, are operated for the benefit
of the tribe.

Section 3162.3 covers conduct of
operations, section 3162.3—1 covers
applications to drill on a lease, section
3162.3-2 covers subsequent well
operations, section 3162.3-3 covers
other lease operations, and section
3162.3—4 covers well abandonment.
Section 3162.5 covers environment and
safety obligations.

The BLM received 5 comments on the
proposed Order, from trade
organizations, members of industry, and
non-governmental organizations.

This section of the preamble describes
the changes that the BLM is making to
three existing provisions of Order 1. The
BLM is making only slight
modifications to these sections.
However, to provide context for the
changes, we have included the three
complete sections, which are entitled,
Where to File an APD, Where to File an
NOS, and APD Posting. This Order does
not make any changes to these
subsections beyond those detailed
below.

Where to File an APD

The final order modifies subsection
III.A. to require operators to file APDs
using the BLM’s electronic commerce
application, AFMSS II, for oil and gas
permitting and reporting. Through this
revision, the BLM will move toward an
electronic submission rate of 100
percent. In the past, the BLM has
received a portion of the APDs
electronically and a portion in hard
copy, which introduced a number of
inefficiencies and necessitated multiple
records management systems. This
process change will help to eliminate
those problems. In addition, the BLM
believes that requiring submission
through the e-filing system will improve
processing times, public participation,
and transparency. The BLM did not
make any changes to this section
between the proposed and final Order
because it did not receive any comments
on section III.A., and the agency did not
have any independent reason to make a
change as part of the final Order.

Where to File an NOS

Likewise, if an operator chooses to file
an NOS, final Section III.C. requires
operators to file NOSs using the BLM’s
e-filing system, the APD module of
AFMSS 11, for oil and gas permitting and
reporting. As with APDs, receiving a
portion of the NOSs electronically and
a portion in hard copy introduced a
number of inefficiencies that
necessitated multiple records
management systems. The BLM hopes
that moving towards a 100-percent
electronic submission rate for NOSs will
eliminate those inefficiencies.
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The BLM received one comment on
section III.C. that suggested that the
BLM increase the time allowed for
operators to submit an APD after
completing an on-site inspection for an
associated NOS. Under the existing
requirements of section III.C. of Order 1,
if an operator elects to submit an NOS
prior to submitting an APD and
conducts an on-site inspection based on
the NOS, the operator must submit the
APD associated with that NOS within
60 days after conducting the onsite
inspection. Failure to submit the APD
within 60 days of the onsite inspection
will result in the NOS being returned to
the operator. The commenter
recommended extending this timeframe
from 60 days to 90 days, because
previous analyses conducted by the
commenter indicated that 60 days did
not afford enough time to complete the
APD submission process. This comment
is outside the scope of the revisions to
Order 1, which pertain only to the e-
filing of APDs and NOSs.

APD Posting

Section IILE.1. of the pre-existing
Onshore Order 1 already required the
BLM to post information about the APD
or NOS in an area of the local BLM
Field Office that is readily accessible to
the public. The pre-existing section
IILLE.1 also called for that information to
be posted on the Internet when possible,
though it was not required. Some offices
were already posting information about
APDs and NOSs on their local BLM
Field Office Web sites. Final section
IILE.1. of the final Order continues to
require the BLM to post information
about the APD or NOS in a publicly
accessible area of the local BLM Field
Office having jurisdiction. Final section
IIL.E.1., also provides that the BLM will
post information about the APD or NOS
for Federal oil and gas leases on the
Internet. This change will increase
consistency, transparency, and
efficiency for both operators who file
APD submissions and the public. The
information that the BLM posts online
about APDs and NOSs will be consistent
with what is already identified in 43
CFR 3162.3-1(g) and will not conflict
with the BLM’s statutory obligations to
protect confidential business
information.

In accordance with 43 CFR 3162.3—
1(g), information that will be posted
online about APDs and NOSs includes:
The company/operator name; the well
name/number; and the well location
described to the nearest quarter-quarter
section (40 acres), or similar land
description in the case of lands
described by metes and bounds, or maps
showing the affected lands and the

location of all tracts to be leased, and of
all leases already issued in the general
area. Where the inclusion of maps in
such posting is not practicable, the BLM
provides maps of the affected lands
available to the public for review. This
posting requirement only applies to
APDs or NOSs proposing to drill into
and produce Federal minerals. The
posting requirement derives from the
Mineral Leasing Act, and does not apply
to APDs or NOSs for Indian minerals,
which are not made publicly available.
The BLM received one comment on
section IILE.1. The commenter provided
a list of information that it believes the
BLM should make publicly available on
the Internet: Waiver applications and
approvals for the e-filing requirement;
APD and Master Development Plan
packages (in their entirety);
Geographical Information Systems data
for each APD; well completion or
recompletion reports; sundry notices;
and a variety of other information
related to the BLM’s oil and gas
program. Furthermore, the commenter
recommended that a public portal be set
up in AFMSS II to facilitate posting of
this information.

The BLM did not make a change in
response to this comment because it is
beyond the scope of the proposed
amendments to the Order.

Waiver From Electronic Submissions

Section IIL.E.1. of the pre-existing
Onshore Order 1 already required the
BLM to post information about the APD
or NOS in an area of the local BLM
Field Office that was readily accessible
to the public. The pre-existing section
III.E.1 also called for that information to
be posted on the Internet when possible,
though it was not required.
Consequently, some BLM Field Offices
were already posting information about
APDs and NOSs on their local BLM
Field Office Web sites. Section IILI is a
new section that allows operators to
request a waiver from the requirements
in sections III.A. and III.C. of this Order.
This section is different from section X.,
which addresses the requirements for
requesting a variance from this Order.
Unlike a variance from the other
provisions or standards of Order 1, a
waiver under this section is limited to
the means of submission of an APD
(electronic or hardcopy). A waiver
under section IIL1. is also different from
a waiver under section XI., which
addresses lease stipulations. Unlike a
waiver from the requirement(s) of a
lease stipulation, a waiver under this
Order is not a permanent exemption
from the BLM’s requirement to file
applications electronically.

When submitting a waiver request
under section IILI, the applicant must
explain what prevents them from using
the e-filing system, plans for complying
with the Order’s electronic submission
requirement in the future, and a
timeframe for compliance, all of which
is subject to BLM approval. If the
applicant would like the waiver to
apply to a particular set of APDs or
NOSs, then the request must identify
the APDs or NOSs to which the waiver
request applies. Otherwise, the waiver
would apply to all submissions made
during the compliance timeframe
identified as part of the BLM’s approval.
The BLM will not consider an APD or
NOS that the operator did not submit
through the e-filing system, unless the
BLM approves a waiver from the e-filing
requirement under section IIL.1.

Changes to Section III.[—Waiver From
Electronic Submissions

As part of the final Order, the BLM
made four changes to this section in
response to comments and additional
internal reviews, all of which are
discussed in the following paragraphs.
Two changes are worth noting at the
outset. First, in addition to the proposed
Order’s requirement to explain what
prevents an operator from using the e-
filing system, the final Order now also
requires operators to identify what their
plans are for complying with the
electronic submission requirement in
the future, and a timeframe for
achieving compliance. Second,
recognizing that it would be helpful to
provide operators time after the effective
date of the Order to determine whether
or not they need to submit a waiver
request, the BLM has delayed the
compliance date for the electronic
submission requirement in this Order by
30 days. During the interim period,
APDs and NOSs may be submitted using
existing procedures.

The BLM received a few substantive
comments on the waiver section of the
proposed Order. One commenter
disagreed with the need for operators to
make a waiver request for every APD or
NOS they file, particularly if the
operator was granted a waiver from a
prior request. The commenter said
chances are that the same circumstances
will exist with subsequent APD and
NOS waiver requests. The commenter
recommended that after the BLM grants
a waiver, then that waiver needs to
remain in force until no longer needed.
The BLM did not entirely accept the
commenter’s recommendation because
it would inject needless uncertainty as
to when the applicant will start to use
the electronic system. Such a provision
would run counter to the BLM’s efforts
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to bring efficiency and modernization to
its permitting process. The BLM
recognizes that an applicant may need
to request a waiver for multiple APDs or
NOSs, which is why a waiver request
applies to all applications identified in
the waiver request. However, the BLM
also recognizes that there could be
instances when not all APDs and NOSs
could be identified at the time an
applicant submits a waiver request.
Therefore, the BLM modified this
section of the final Order. Unlike the
proposed Order, which required that the
waiver request identify all covered
applications, the final Order makes this
an option for the applicant. If an
applicant does not identify any specific
APDs or NOSs in their waiver request,
then the waiver request will apply to all
submissions made by the applicant until
such time as the applicant is able to
come into compliance with the
electronic submission requirement. The
timeframe required to come into
compliance is subject to BLM review as
part of the waiver approval process,
which addresses the BLM’s concerns
about open-ended waiver approvals.
The options provided through this
modification are expected to help
eliminate delays associated with
submitting multiple waiver
applications.

Another commenter stated that the
Order should define the term
“hardship” in order to promote
consistency in the application of the
waiver provision across BLM Field
Offices and limit the amount of
unwarranted waiver approvals. The
commenter suggested that the BLM
adopt language from the proposed
Waste Prevention, Production Subject to
Royalties, and Resource Conservation
rule (Waste Prevention rule) (81 FR
6616) that states that an exemption will

be approved if “‘compliance with this
requirement would impose such costs as
to cause the operator to cease
production and abandon significant
recoverable oil reserves under the
lease.”

The BLM did not make a change in
response to the commenter’s
recommendation. The language cited
from the proposed Waste Prevention
rule, which also appears in the final
Waste Prevention rule, (see 81 FR 83008
(November 18, 2016)), is meant to
address circumstances in which new
BLM requirements are being applied to
existing well operations. In the case of
these revisions to Order 1, the electronic
submission requirement pertains to
applications of wells not yet drilled.
Moreover, we do not believe an
electronic submission requirement
under this rulemaking will deter an
operator from deciding to drill a well or
group of wells.

However, we do believe there are
conditions or circumstances that may
prevent an operator from e-filing or
would make e-filing so difficult to
perform that it would significantly delay
an operator’s APD submission. For
example, an operator could encounter
technical problems, such as network or
operating system failures, that are
delaying or preventing use of the e-filing
system. The BLM would evaluate such
a case, and the circumstances associated
with it, and determine whether it
qualifies as a hardship. As previously
stated in the proposed Order, however,
the BLM cannot conceive of every
scenario that may qualify as a hardship,
which is why the Order’s criteria are
broad.

Miscellaneous Comments

The BLM received several comments
expressing concern with AFMSS II’s

WIS PHASE-OUT SCHEDULE

current state of implementation, noting
the need for more industry training and
correction of issues experienced by
some users. The commenters stated that
the technical problems being
experienced are not necessarily
significant, but are an indication that
the system is not yet fully operational.
While these commenters are supportive
of AFMSS II and do not object to 100
percent e-filing of APDs and NOSs, they
believe there is too much at stake
(additional delays in approval of
drilling permits) to make the use of
AFMSS 11 a requirement right now. The
commenters recommended that the
BLM should transition the
implementation of the APD and NOS e-
filing requirement through AFMSS II for
at least one year to allow for more
agency staff and end-user training and
until all technical flaws have been
resolved.

The BLM assessed whether the
technical problems identified by the
commenters related to the functionality
of the system, and determined that the
cases were instead related to user error
rather than system error. After receiving
this comment, the BLM contacted its
field offices and none reported having
this issue with operators under their
jurisdiction. A revision to the final
Order was not made in response to this
comment.

With regard to the commenter’s
recommendation to phase in the
requirement to use the e-filing system,
the BLM has in fact phased in AMFSS
II over the past year and conducted
numerous training for operators and
BLM staff. The following table
illustrates the steps taken to phase out
the operation of the previous electronic
permitting system, WIS, and phase in
AFMSS 1II.

BLM Office transitioned out of WIS

Dates

Farmington, Vernal, Dickinson, Meeker, Grand Junction, Pinedale, Miles City, Great Falls
Durango, Canon City, Roswell, Buffalo, Newcastle, Moab, Price, Kemmerer, Salt Lake, Rawlins,

chorage, Milwaukee, Jackson, Casper, Worland, Tulsa, Bakersfield, Reno.

Carlsbad/Hobbs

Jan—Feb 2016.
Apr-May 2016.

May—Jun 2016.

As noted in the proposed Order, the
BLM has already provided training
opportunities to its staff and to

operators on how to use the APD
module for AFMSS II. The following

COMPLETED TRAINING SESSIONS

table outlines when that training was
provided:

Location

Dates

Operator/Agent Participation

Operator WebEx: BLM National Training Center
BLM Offices

Operator WebEx: BLM National Operations Center

Dec 2015
Jan-May 2016
Mar-May 2016

Over 110 operators trained/47 companies.
Over 230 BLM employees trained.
Over 150 operators trained.
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Because this training captured only a
specific group of individuals, the BLM
also provides permanent training
materials for external users that are
available at all times. Operators may
access materials at: http://
www.ntc.blm.gov/krc/
viewresource.php?courselD=869. In
addition, the BLM will provide one-on-
one training (delivered through Webex,
demonstrations, or classroom training)
whenever requested. The BLM has
provided ample opportunities for
AFMSS 1I training and will continue to
do so. Therefore, the BLM did not make
changes to the Order in response to this
comment.

One commenter expressed frustration
with a limitation in the BLM’s
electronic system for paying APD fees.
If an operator prefers to make payments
electronically and not by check to the
BLM, then operators must make their
payments through pay.gov. After
making a payment, the operator receives
a receipt number that is generated and
must be entered into AFMSS II when an
APD is submitted. AFMSS II will not
accept an APD unless the receipt
number is entered into the system. The
problem encountered when making
electronic payments is that pay.gov is
currently able to accept credit card
payments only. A $24,999 daily limit is
placed on payments made to the Federal
Government using a credit card. At a
cost of $9,500 per APD, operators are
able to pay the fee for only two APDs
per day. This could present a delay for
operators that typically submit APDs in
bulk—20 to 50 APDs in some cases. The
commenter recommended that the BLM
provide a means to accept other forms
of payment commonly used by industry,
in particular Automated Clearing House
(ACH) payments.

The BLM recognizes this as a valid
concern, but it cannot address this issue
in this rulemaking. However, we are in
the process of evaluating how our
current billing systems can be modified
to accept ACH payments through

pay.gov.
III. Procedural Matters
Considerations

The final Order requires that all
operators e-file NOSs and APDs. As a
practical matter, however, it will have a
greater impact on operators that do not
currently use the BLM’s e-filing system,
as these changes do not alter the
requirements related to the content of an
APD or NOS. Thus, operators that
already use the e-filing system will
likely continue to use the system,
regardless of the Order, and therefore
will not be impacted by the changes.

The requirements are estimated to
pose relatively small compliance costs
(see discussion in the Affected Entities
section) associated with administrative
compliance and access to the BLM’s e-
filing system. In particular, operators
that have not purchased access to the
Internet or cannot access the Internet
due to the remoteness of their location
are likely to have to hire a permit agent
to e-file their APDs, acquire Internet
access depending on the coverage and
the availability of service providers, or
find another work-around solution. The
requirements may also result in cost
savings to impacted operators by
reducing the amount of time spent
correcting deficiencies in APDs. The
filing of APDs through the modernized
AFMSS 1I is expected to reduce the
number of APD submissions that have
deficiencies, and reduce the time it
takes operators to correct any
deficiencies that occur. Reduced APD
processing times will benefit impacted
operators in that they will be able to
commence drilling and develop the
mineral resources sooner. On Indian
lands, this will benefit tribes and Indian
allottees since they are the direct
recipients of the royalties generated
from the minerals they own.

There will also be improved
transparency during the application and
review process for APDs that are e-filed.
With the transition to AFMSS 11, the
operator is able to check the status of
the APD, and the public is able to find
and access information, all in one
online location. Until all operators are
able to e-file, the BLM will continue to
maintain hard copy records for APDs
submitted in hard copy, consistent with
records management and retention
requirements.

Affected Entities

All entities involved in the
exploration and production of crude oil
and natural gas resources on Federal
and Indian leases and that submit APDs
or NOSs after the effective date of the
final Order will be subject to its
requirements.

We estimate that the amendments will
impact about 484 operators,2 and that
these operators might experience a
small increase in administrative costs
associated with submitting an APD and
NOS to the BLM through the new APD
module, due to the newness of the
system. Operators that comply by

2We examined AFMSS data over a 5-year period
(from 2008 to 2012) and found that there were 484
operators that completed wells on Federal and
Indian leases. We believe that this pool of operators
is a good basis for an estimate about the entities that
are likely to file APDs in the future and are,
therefore, subject to the requirements.

submitting a waiver request that is
accepted by the BLM might also
experience a small increase in costs
associated with preparing the waiver
request. We estimate the annual average
costs per operator to be approximately
$3,920 per operator during the Order’s
initial implementation period; however,
we expect those costs to decrease
quickly over time as operators become
familiar with the new AFMSS II. In
total, we estimate that the amendments
might pose annual administrative costs
of $2.2 million (about $1.9 million per
year to the industry and $315,000 per
year to the BLM) during the initial
phases. We believe this is a generous
estimate of costs given the relatively
high proportion of APDs already
submitted using BLM’s existing e-filing
systems.

In addition, we estimate that the
amendments will pose additional costs
for those operators that currently do not
use the BLM’s e-filing system.
Specifically, those 73 entities 3 might
face additional compliance costs of
$1,200 per operator per year for Internet
access, using the conservative
assumption that they do not already
have such access. In total, these
compliance costs could be about
$90,000 per year for all 73 affected
operators. The increased e-filing rates
that the BLM has observed during the
rollout of the AFMSS II APD module
suggest, however, that some of these
operators would choose to e-file even
without the Order.

We estimate that the amendments will
also benefit operators, since operators
are expected to receive cost savings
from more expedited APD processing.
We estimate that submitting an APD via
the e-filing system rather than in hard-
copy will reduce processing time by 27
percent or 60 days. Furthermore, we
estimate the cost savings to the operator
of that increased efficiency to be $6,195
per APD. Given that the Order will
impact about 1,500 APDs per year, we
estimate that the total cost savings could
be about $9.3 million per year.

Together, the total benefits are
expected to exceed the total costs, and
the Order is expected to result in total
cost savings of about $7 million per year
on aggregate. We expect these aggregate
benefits to translate to individual
operators. To illustrate, even if we

3 According to BLM records, as of 2014, there
were approximately 411 WIS users, representing 85
percent of the operators that would be subject to the
requirements. By extension, we estimate that there
are 73 entities that did not use WIS, representing
15 percent of the operators that would be subject
to the requirements. These 73 entities were not
users of the e-filing system and will be most
impacted by the Order.


http://www.ntc.blm.gov/krc/viewresource.php?courseID=869
http://www.ntc.blm.gov/krc/viewresource.php?courseID=869
http://www.ntc.blm.gov/krc/viewresource.php?courseID=869

Federal Register/Vol. 82, No. 6/Tuesday, January 10, 2017 /Rules and Regulations

2911

assume an individual operator incurs
costs as a result of the amendments
because they do not currently use BLM’s
existing e-filing system and have to
learn the new system, such an operator
would still be expected to receive a net
cost savings on a per-APD basis, given
that the cost savings will exceed the
combined administrative and other
compliance costs. On a per APD basis,
we expect increased costs of $1,716 per
year—$516 in administrative burden/
compliance costs, plus $1,200 in other
compliance costs. Those costs are
expected to be offset, however, by cost
savings of $6,195 per APD. Therefore,
on net, an operator submitting one APD
per year would be expected to realize a
net reduction in costs of $4,479 ($6,195
minus $1,716). That expected net
benefit would increase as an operator’s
familiarity with the new e-filing system
increases, as administrative costs would
be reduced by such familiarity.

As noted elsewhere in the preamble,
some operators are owned by individual
Indian tribes. Those operators typically
develop the minerals owned by and for
the benefit of the tribe. We expect the
impacts and benefits of these Order
revisions to apply to these operators to
the same extent and in the same manner
as to other entities operating on Federal
or Indian lands. On net, we anticipate
that the benefits of permitting-time
efficiencies associated with 100% e-
filing, will significantly outweigh any
costs, especially as operators become
more familiar with AFMSS IL

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs in the Office of Management and
Budget will review all significant rules.
The Office of Information and
Regulatory Affairs has determined that
this rule is not significant.

Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed

this rule in a manner consistent with
these requirements.

Regulatory Flexibility Act and Small
Business Regulatory Enforcement
Fairness Act

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA), generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure
Act, unless the agency certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities (see 5 U.S.C.
601-612). Congress enacted the RFA to
ensure that government regulations do
not unnecessarily or disproportionately
burden small entities. Small entities
include small businesses, small
governmental jurisdictions, and small
not-for-profit enterprises.

The Small Business Administration
(SBA) has developed size standards to
carry out the purposes of the Small
Business Act and those size standards
can be found in 13 CFR 121.201. The
BLM reviewed the SBA classifications
and found that the SBA specifies
different size standards for potentially
affected industries. The SBA defines a
small business in the crude petroleum
and natural gas extraction industry
(North American Industry Classification
System or NAICS code 211111) as one
with 1,250 or fewer employees.
However, for the natural gas liquid
extraction industry (NAICS code
211112), it defines a small business as
one with 750 or fewer employees.

The BLM reviewed the SBA size
standards for small businesses and the
number of entities fitting those size
standards as reported by the U.S.
Census Bureau in the 2012 Economic
Census. The data show the number of
firms with fewer than 100 employees
and those with 100 employees or more
(well below the SBA size standards for
the respective industries). According to
the available data, over 95% and 91%
of firms in the crude petroleum and
natural gas extraction industry and the
natural gas liquid extraction industry,
respectively, have fewer than 100
employees. Therefore, we would expect
that an even higher percentage of firms
will be considered small according to
the SBA size standards. Thus, based on
the available information, the BLM
believes that the vast majority of
potentially affected entities will meet
the SBA small business definition.

We examined the potential impacts of
the final Order and determined that up
to 484 small entities will be subject to

the Order’s requirements and could face
administrative burdens of about $3,920
per entity per year. In addition, up to 73
small entities could face other
compliance costs of $1,200 per entity
per year. However, we estimate that the
administrative and other compliance
costs will be offset as a result of
improved APD processing times. We
estimate that cost savings from faster
APD processing could be $6,195 per
APD. Moreover, we expect that the
administrative burdens of the final
Order will lessen over time as operators
become more familiar with the BLM’s
new e-filing system.

Based on this review, we have
determined that, although the revisions
to the Order will impact a substantial
number of small entities, it will not
have a significant economic impact on
a substantial number of small entities.
Therefore, a regulatory flexibility
analysis is not required.

This Order is also not a major rule
under 5 U.S.C. 804(2) of the RFA, as
amended by the SBREFA. This Order
will not have an annual effect on the
economy of $100 million or more. In
fact, the BLM estimates that the benefits
will exceed the costs, and that the
rulemaking could result in net savings
of $7 million per year. Similarly, the
revisions to the Order will not cause a
major increase in costs or prices for
consumers, individual industries,
Federal, State, tribal, or local
government agencies, or geographic
regions, nor do the revisions have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. The
revisions to the Order are administrative
in nature and only affect the method for
submitting APDs and NOSs. The BLM
prepared an economic threshold
analysis as part of the record, which is
available for review.

Unfunded Mandates Reform Act

Under the Unfunded Mandates
Reform Act (UMRA), agencies must
prepare a written statement about
benefits and costs before issuing a
proposed or final rule that may result in
aggregate expenditure by State, local,
and tribal governments, or by the
private sector, of $100 million or more
in any one year.

The revisions to the Order do not
contain a Federal mandate that may
result in expenditures of $100 million or
more for State, local, and tribal
governments, in the aggregate, or for the
private sector, in any one year. Thus,
the revisions to the Order are also not
subject to the requirements of sections
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202 or 205 of UMRA. This Order is also
not subject to the requirements of
section 203 of UMRA because the
revisions contain no regulatory
requirements that might significantly or
uniquely affect small governments,
because the revisions contain no
requirements that apply to such
governments, nor do they impose
obligations on them.

Executive Order 12630, Governmental
Actions and Interference With
Constitutionally Protected Property
Rights (Takings)

In accordance with Executive Order
12630, the BLM has determined that the
revisions to the Order will not have
significant takings implications. The
revisions to the Order are not a
governmental action capable of
interfering with constitutionally
protected property rights. Therefore, the
revisions to the Order will not cause a
taking of private property or require a
takings implication assessment under
the Executive Order.

Executive Order 13132, Federalism

The revisions to the Order will not
have federalism implications. The
revisions will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
a Federalism Assessment is not
required.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

The BLM evaluated possible effects of
the revisions to the Order on federally
recognized Indian tribes. Since the BLM
approves proposed operations on all
Indian onshore oil and gas leases (other
than those of the Osage Tribe), the Order
has the potential to affect Indian tribes,
particularly those tribes with tribally-
owned and -operated oil and gas drilling
or exploration companies, which
currently submit APDs and/or NOSs.

In conformance with the Secretary’s
policy on tribal consultation, the BLM
extended an invitation to consult on the
proposed Order to affected tribes,
including tribes that either: (i) Own an
oil and gas company; or (ii) Own
minerals for which the BLM has
recently received an APD. Over the
years, oil and gas development on
Indian and allotted lands has been
focused in Colorado, Montana, New
Mexico, North Dakota, Oklahoma,
Texas, and Utah. Based on BLM records,

the BLM anticipates that there are
nearly 40 tribes for which the BLM has
received or will foreseeably receive
APDs or NOSs in connection with the
development of tribal or allotted
mineral resources. In advance of issuing
the proposed Order, the BLM sent
letters to these 40 tribes extending an
invitation to consult on this rulemaking.
When the BLM published the proposed
Order, BLM also sent letters of
invitation to consult to the larger group
of tribes who own minerals, but do not
play a direct role in the development of
those resources. The BLM received one
comment from a tribe recommending
that the BLM consider creating a similar
e-filing system for the tribes for the
development of tribal or allotted
mineral resources. The current e-filing
system is not restricted to the filing of
APDs on Federal lands. The system also
allows for the submission of APDs on
Tribal or allotted lands. Therefore, there
already is a system in place to do what
the tribe requested. Multiple attempts
were made to contact the Tribal
representative, but were unsuccessful.

Executive Order 12988, Civil Justice
Reform

This Order complies with the
requirements of Executive Order 12988.
Specifically, the revisions to the Order
do not unduly burden the Federal court
system and meet the requirements of
sections 3(a) and 3(b)(2) of the Executive
Order. The BLM has reviewed the Order
to eliminate drafting errors and
ambiguity and the Order has been
written to minimize litigation and
provide clear legal standards.

Paperwork Reduction Act of 1995

Overview

The Paperwork Reduction Act (PRA)4
provides that an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless it displays a
currently valid OMB control number.
Collections of information include
requests and requirements that an
individual, partnership, or corporation
obtain information, and report it to a
Federal agency. See 44 U.S.C. 3502(3);

5 CFR 1320.3(c) and (k).

This Order contains information
collection activities that require
approval by the OMB under the PRA.
The BLM included an information
collection request in the proposed
Order. OMB has approved the
information collection for the final
Order under control number 1004-0213.

The BLM plans to seek OMB approval
to incorporate the burdens of this Order

444 U.S.C. 3501-3521.

into control number 1004-0137 after
this Order becomes effective. For
reference, the current burdens for
control number 1004-0137 (920,464
hours and $32.5 million in non-hour
costs) can be viewed at http://
www.reginfo.gov/public/. After the
Order goes into effect, the BLM intends
to ask OMB to combine the
requirements and burdens of the Order
with control number 1004—-0137.

Summary of Information Collection
Requirements

e Title: Approval of Operations (43
CFR part 3160).

e Forms: Form 3160-3, Application
for Permit to Drill or Reenter; and
Sample Format for Notice of Staking
(Attachment 1 to 2007 Onshore Order 1,
72 FR at 10338).

e OMB Control Number: 1004-0213.

e Description of Respondents:
Holders of Federal and Indian (except
Osage Tribe) oil and gas leases.

e Respondents’ Obligation: Required
to obtain or retain a benefit.

e Frequency of Collection: On
occasion.

e Abstract: The Order will improve
the efficiency and transparency of the
APD and NOS processes via e-filing,
and provide for waivers from e-filing
when appropriate.

e Estimated Number of Responses:
3,450 responses.

e Estimated Total Annual Burden
Hours: 29,400 hours.

Compliance with the new collection
of information is required to obtain or
retain a benefit for the operators of
Federal and Indian onshore oil and gas
leases, or units or communitization
agreements that include Federal and
Indian leases (except on the Osage
Reservation or the Crow Reservation, or
in certain other areas). The frequency of
the collection is “on occasion.”

Discussion of the Collection Activities

APDs: As revised here, section IILA.
of Onshore Order 1 requires an operator
to file an APD and associated
documents using the BLM’s electronic
commerce application for oil and gas
permitting and reporting.

NOSs: Section III.C. of Onshore Order
1 continues to provide that an NOS may
be submitted voluntarily. Section III.C.
also requires an operator who chooses to
file an NOS to use the BLM’s electronic
commerce application for oil and gas
permitting and reporting. Except for the
new e-filing requirement, this is an
existing collection in use without a
control number. The purpose of
submitting an NOS is to provide an
operator an opportunity to gather
information and better address site-
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specific resource concerns associated
with a project while preparing an APD
package.

Waiver Requests: Section IILI. is a
new provision that allows operators to
request a waiver from the requirements
in final sections III.A. and III.C. The
request must be supported by an
explanation of why the operator is not
able to use the e-filing system, the
operator’s plans for complying with the
electronic submission requirement, and
a timeframe for achieving compliance. If
the operator would like the waiver to
apply to a particular set of APDs or
NOSs, then the request must identify
the APDs or NOSs to which the waiver
applies. If the request does not specify
a particular set of APDs or NOSs, the
waiver will apply to all submissions
made by the operator during the
compliance timeframe included as part
of the BLM’s waiver approval. In those
exceptional cases, the BLM will review
the operator’s request and determine
whether a waiver allowing the operator
to submit hard copies is warranted.

Between the proposed and the final
Order, the BLM added requirements for
operators to submit their plans for
complying with the electronic
submission requirement and a
timeframe for achieving compliance,
both of which are in addition to the
requirement from the proposed Order
for operators to explain why they are
unable to use the e-filing system. In the
final Order, the BLM is also providing
an option for operators to request that
its waiver approval apply to a specific
set of APDs or NOSs. The operator’s
waiver request would need to identify
which APDs or NOSs that the BLM’s
approval would apply.

As previously discussed, the BLM
made these changes in response to a

commenter’s recommendation that after
the Bureau grants a waiver, that waiver
needs to remain in force until no longer
needed. The BLM did not accept the
commenter’s recommended change
because it would inject needless
uncertainty as to when the applicant
will start to use the electronic system
and would run counter to the Bureau’s
efforts to bring efficiency and
modernization to its permitting process.
However, the BLM also recognizes that
there could be instances when not all
APDs and NOSs could be identified at
the time an applicant submits a waiver
request, which could lead to the
operator submitting another waiver
request at a later time if they are still
prevented from using the e-filing
system. The BLM believes this change
will help eliminate the commenter’s
concerns about delays associated with
submitting multiple waiver applications
and, at the same time, addresses the
Bureau’s concerns about open-ended
waiver approvals.

Although the BLM is requiring the
submission of this additional
information, we do not believe this will
result in additional burden hours. If an
operator is prevented from using the e-
filing system and requests a waiver, the
operator likely understands and has a
reasonable idea as to what steps it needs
to take and the length of time necessary
to overcome the challenges that prevent
its use of the system. Therefore,
assessing those steps will not impose
any additional burden hours.

Although the final Order directs the
method by which operators must submit
an APD or NOS, it does not direct
operators to obtain, maintain, retain, or
report any more information than what
is already required by the existing
Onshore Order 1. The BLM recognizes

operators may encounter a learning
curve as they familiarize themselves
with the database system, like any new
software system to which users must
adapt. For that reason, the BLM intends
to adjust the existing 80 hours per
response for APDs upwards to 88 hours
per response. However, any costs or
delays in adapting to the e-filing system
will be temporary, and may be subject
to a downward adjustment sometime in
the future.

The BLM has sponsored multiple
outreach strategies and training forums
for its AFMSS clients, which should
further mitigate the extent of industry’s
learning curve. These outreach efforts
include:

¢ Hasily accessible Internet-based
resources, including user-guides,
audiovisual modules, user toolkits, and
FAQs that are available to operators or
their agents, and

e Live trainings provided to users to
allow for a more robust discussion with
the BLM on how to use the system.

The previously discussed table
entitled, “Completed Training Sessions”
outlines the locations where the BLM
has sponsored these trainings.

The following table itemizes the
estimated burdens of APDs, NOSs, and
waivers as a result of this Order. In the
case of APDs, these burdens are in
addition to the 80 burden-hours per
response estimated under OMB control
number 1004-0137, and the number of
responses (3,000 per year) is less than
the 5,000 responses currently
authorized under OMB control number
1004-0137. Both the number of
responses and the burden hours will be
adjustments to that control number.

For NOSs and waiver requests, these
burdens are new, and will be program
changes for control number 1004-0137.

Type of Number of Hours per
response responses response Total hours
A B. C. D.
Application to Drill or Re-Enter 43 CFR 3162.3—1 and Section IIl.A. of Onshore Order 1 Form
L 0 PP 53,000 8 24,000
Notice of Staking Section III.C. of Onshore Order 1 ... 6300 16 4,800
Waiver Request Section Ill.l. of Onshore Order 1 .........cooiiiiiiiiiiiiiee e 7150 4 600
LI ] €= =SSR 3,450 28 29,400

5This will be an adjustment in the number of responses for APDs in control number 1004—0137. At present, control number 1004—0137 au-

thorizes the BLM to collect 5,000 APDs annually.

6 Estimated as 10 percent of the roughly 3,000 APDs filed annually.
7 Estimated as 10 percent of the 1,500 APDs likely to be impacted by the final Order. BLM data show that half of APDs were already e-filed

through the WIS.

National Environmental Policy Act

The revisions to the Order do not
constitute a major Federal action
significantly affecting the quality of the
human environment. The BLM has

analyzed the revisions to the Order and
determined it meets the criteria set forth
in 43 CFR 46.210(i) for a Departmental
Categorical Exclusion in that the
revisions to the Order are . . . of an

administrative, financial, legal,
technical or procedural nature . . ..
Therefore, it is categorically excluded
from environmental review under the
National Environmental Policy Act,

”
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pursuant to 43 CFR 46.205 and
46.210(c) and (i). The BLM also has
analyzed this Order to determine if it
involves any of the extraordinary
circumstances that would require an
environmental assessment or an
environmental impact statement, as set
forth in 43 CFR 46.215, and concluded
that this Federal action does not involve
any extraordinary circumstances.

Data Quality Act

In developing this Order, we did not
conduct or use a study, experiment, or
survey requiring peer review under the
Data Quality Act (Pub. L. 106-554, app.
C 515, 114 Stat. 2763, 2763A-153 to
154).

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

Under Executive Order 13211,
agencies are required to prepare and
submit to OMB a Statement of Energy
Effects for significant energy actions.
This Statement is to include a detailed
statement of “any adverse effects of
energy supply, distribution, or use
(including a shortfall in supply, price
increases, and increase use of foreign
supplies)” for the action and reasonable
alternatives and their effects.

Section 4(b) of Executive Order 13211
defines a “significant energy action” as
“any action by an agency (normally
published in the Federal Register) that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of proposed
rulemaking, and notices of proposed
rulemaking: (1) (i) That is a significant
regulatory action under Executive Order
12866 or any successor Order, and (ii)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs
(OIRA) as a significant energy action.”
The revisions to the Order will not be
a significant regulatory action under
Executive Order 12866 as they will not
have a significant adverse effect on the
supply, distribution, or use of energy.
The revisions to the Order have also not
been designated by the Administrator of
OIRA as a significant energy action.

Executive Order 13352, Facilitation of
Cooperative Conservation

The BLM determined that this Order
involves changes to BLM processes. In
accordance with Executive Order 13352,
this Order will not impede facilitating
cooperative conservation. The Order
takes appropriate account of and

respects the interests of persons with
ownership or other legally recognized
interests in land or other natural
resources; properly accommodates local
participation in the Federal decision-
making process; and provides that the
programs, projects, and activities are
consistent with protecting public health
and safety.

Authors

The principal authors of this final
Order are Cathy Cook and Michael
Riches, Division of Fluid Minerals, and
Bryce Barlan and James Tichenor,
Division of Business Management,
assisted by Mark Purdy and Jean
Sonneman, Division of Regulatory
Affairs, Dylan Fuge, Counselor to the
Director, and the Department of the
Interior’s Office of the Solicitor.

List of Subjects in 43 CFR Part 3160

Administrative practice and
procedure, Government contracts,
Indian-lands, Mineral royalties, Oil and
gas exploration, Penalties, Public
lands—mineral resources, Reporting
and recordkeeping requirements.

Dated: December 21, 2016.
Amanda Leiter,

Acting Assistant Secretary, Land and
Minerals Management.

m For reasons set out in the preamble,
the Bureau of Land Management
amends the appendix following the
regulatory text of the final rule
published in the Federal Register at 72
FR 10308 at 10328 (March 7, 2007),
corrected on March 9, 2007 (72 FR
10608), effective March 7, 2007, as
follows:

Note: This appendix does not appear in the
BLM regulations in 43 CFR part 3160.

Appendix—Text of Oil and Gas
Onshore Order

Amend the Onshore Oil and Gas Order
Number 1 by revising sections IIL.A, III.C, and
IILE, and adding section IILI to read as
follows:

Onshore Oil and Gas Order Number 1

* * * * *

III. Application for Permit to Drill

* * * * *

A. Where to File

On or after March 13, 2017, the operator
must file an APD and associated documents
using the BLM’s electronic commerce
application for oil and gas permitting and
reporting. The operator may contact the local
BLM Field Office for information on how to
gain access to the electronic commerce
application. Prior to March 13, 2017, an
operator may file an APD and associated

documents in the BLM Field Office having
jurisdiction over the application.
* * * * *

C. Notice of Staking Option

Before filing an APD or Master
Development Plan, the operator may file a
Notice of Staking with the BLM. The purpose
of the Notice of Staking is to provide the
operator with an opportunity to gather
information to better address site-specific
resource concerns while preparing the APD
package. This may expedite approval of the
APD. On or after March 13, 2017, if an
operator chooses to file an NOS, the operator
must file the Notice of Staking using the
BLM’s electronic commerce application for
oil and gas permitting and reporting.
Attachment I, Sample Format for Notice of
Staking, provides the information required
for the Notice of Staking option. Prior to
March 13, 2017, an operator may file a Notice
of Staking in the BLM Field Office having
jurisdiction.

For Federal lands managed by other
Surface Managing Agencies, the BLM will
provide a copy of the Notice of Staking to the
appropriate Surface Managing Agency office.
In Alaska, when a subsistence stipulation is
part of the lease, the operator must also send
a copy of the Notice of Staking to the
appropriate Borough and/or Native Regional
or Village Corporation.

Within 10 days of receiving the Notice of
Staking, the BLM or the FS will review it for
required information and schedule a date for
the onsite inspection. The onsite inspection
will be conducted as soon as weather and
other conditions permit. The operator must
stake the proposed drill pad and ancillary
facilities, and flag new or reconstructed
access routes, before the onsite inspection.
The staking must include a center stake for
the proposed well, two reference stakes, and
a flagged access road centerline. Staking
activities are considered casual use unless
the particular activity is likely to cause more
than negligible disturbance or damage. Off-
road vehicular use for the purposes of staking
is casual use unless, in a particular case, it
is likely to cause more than negligible
disturbance or damage, or otherwise
prohibited.

On non-NFS lands, the BLM will invite the
Surface Managing Agency and private surface
owner, if applicable, to participate in the
onsite inspection. If the surface is privately
owned, the operator must furnish to the BLM
the name, address, and telephone number of
the surface owner if known. All parties who
attend the onsite inspection will jointly
develop a list of resource concerns that the
operator must address in the APD. The
operator will be provided a list of these
concerns either during the onsite inspection
or within 7 days of the onsite inspection.
Surface owner concerns will be considered to
the extent practical within the law. Failure to
submit an APD within 60 days of the onsite
inspection will result in the Notice of Staking
being returned to the operator.

* * * * *
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E. APD Posting and Processing
1. Posting

The BLM and the Federal Surface
Managing Agency, if other than the BLM,
must provide at least 30 days public notice
before the BLM may approve an APD or
Master Development Plan on a Federal oil
and gas lease. Posting is not required for an
APD for an Indian oil and gas lease or
agreement. The BLM will post information
about the APD or Notice of Staking for
Federal oil and gas leases to the Internet and
in an area of the BLM Field Office having
jurisdiction that is readily accessible to the
public. Posting to the Internet under this
provision will not be required until after
March 13, 2017. If the surface is managed by
a Federal agency other than the BLM, that
agency also is required to post the notice for
at least 30 days. This would include the BIA
where the surface is held in trust but the
mineral estate is federally owned. The
posting is for informational purposes only
and is not an appealable decision. The
purpose of the posting is to give any
interested party notification that a Federal
approval of mineral operations has been
requested. The BLM or the FS will not post
confidential information.

Reposting of the proposal may be necessary
if the posted location of the proposed well is:

a. Moved to a different quarter-quarter
section;

b. Moved more than 660 feet for lands that
are not covered by a Public Land Survey; or

c. If the BLM or the FS determine that the
move is substantial.

2. Processing

The timeframes established in this
subsection apply to both individual APDs
and to the multiple APDs included in Master
Development Plans and to leases of Indian
minerals as well as leases of Federal
minerals.

If there is enough information to begin
processing the application, the BLM (and the
FS if applicable) will process it up to the
point that missing information or
uncorrected deficiencies render further
processing impractical or impossible.

a. Within 10 days of receiving an
application, the BLM (in consultation with
the FS if the application concerns NFS lands)
will notify the operator as to whether or not
the application is complete. The BLM will
request additional information and correction
of any material submitted, if necessary, in the
10-day notification. If an onsite inspection
has not been performed, the applicant will be
notified that the application is not complete.
Within 10 days of receiving the application,
the BLM, in coordination with the operator
and Surface Managing Agency, including the
private surface owner in the case of split
estate minerals, will schedule a date for the
onsite inspection (unless the onsite
inspection has already been conducted as
part of a Notice of Staking). The onsite
inspection will be held as soon as practicable
based on participants’ schedules and weather
conditions. The operator will be notified at
the onsite inspection of any additional
deficiencies that are discovered during the
inspection. The operator has 45 days after
receiving notice from the BLM to provide any

additional information necessary to complete
the APD, or the APD may be returned to the
operator.

b. Within 30 days after the operator has
submitted a complete application, including
incorporating any changes that resulted from
the onsite inspection, the BLM will:

1. Approve the application, subject to
reasonable Conditions of Approval, if the
appropriate requirements of the NEPA,
National Historic Preservation Act,
Endangered Species Act, and other
applicable law have been met and, if on NFS
lands, the FS has approved the Surface Use
Plan of Operations;

2. Notify the operator that it is deferring
action on the permit; or

3. Deny the permit if it cannot be approved
and the BLM cannot identify any actions that
the operator could take that would enable the
BLM to issue the permit or the FS to approve
the Surface Use Plan of Operations, if
applicable.

c. The notice of deferral in paragraph (b)(2)
of this section must specify:

1. Any action the operator could take that
would enable the BLM (in consultation with
the FS if applicable) to issue a final decision
on the application. The FS will notify the
applicant of any action the applicant could
take that would enable the FS to issue a final
decision on the Surface Use Plan of
Operations on NFS lands. Actions may
include, but are not limited to, assistance
with:

(A) Data gathering; and

(B) Preparing analyses and documents.

2. If applicable, a list of actions that the
BLM or the FS need to take before making
a final decision on the application, including
appropriate analysis under NEPA or other
applicable law and a schedule for completing
these actions.

d. The operator has 2 years from the date
of the notice under paragraph (c)(1) of this
section to take the action specified in the
notice. If the appropriate analyses required
by NEPA, National Historic Preservation Act,
Endangered Species Act, and other
applicable laws have been completed, the
BLM (and the FS if applicable), will make a
decision on the permit and the Surface Use
Plan of Operations within 10 days of
receiving a report from the operator
addressing all of the issues or actions
specified in the notice under paragraph (c)(1)
of this section and certifying that all required
actions have been taken. If the operator has
not completed the actions specified in the
notice within 2 years from the operator’s
receipt of the paragraph (c)(1) notice, the
BLM will deny the permit.

e. For APDs on NFS lands, the decision to
approve a Surface Use Plan of Operations or
Master Development Plan may be subject to
FS appeal procedures. The BLM cannot
approve an APD until the appeal of the
Surface Use Plan of Operations is resolved.

* * * * *

I. Waiver From Electronic Submission
Requirements

The operator may request a waiver from
the electronic submission requirement for an
APD or Notice of Staking if compliance
would cause hardship or the operator is

unable to file these documents electronically.
In the request, the operator must explain the
reason(s) that prevent its use of the electronic
system, plans for complying with the
electronic submission requirement, and a
timeframe for compliance. If the request
applies to a particular set of APDs or Notices
of Staking, then the request must identify the
APDs or Notices of Staking to which the
waiver applies. The waiver request is subject
to BLM approval. If the request does not
specify a particular set of APDs or Notices of
Staking, then the waiver will apply to all
submissions made by the operator during the
compliance timeframe included as part of the
BLM'’s waiver approval. The BLM will not
consider an APD or Notice of Staking that the
operator did not submit through the
electronic system, unless the BLM approves
a waiver.

[FR Doc. 2016-31752 Filed 1-9-17; 8:45 am]
BILLING CODE 4310-84-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Parts 383 and 384
[FMCSA-2007-27748]

RIN 2126—-AB66

Minimum Training Requirements for
Entry-Level Commercial Motor Vehicle
Operators

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Final rule; correction.

SUMMARY: FMCSA is correcting a final
rule that appeared in the Federal
Register of December 8, 2016 (81 FR
88732), regarding the establishment of
new minimum training standards for
certain individuals applying for their
commercial driver’s license (CDL) for
the first time; an upgrade of their CDL
(e.g., a Class B CDL holder seeking a
Class A CDL); or a hazardous materials
(H), passenger (P), or school bus (S)
endorsement for the first time.

DATES: The effective date of this
correction is February 6, 2017.

FOR FURTHER INFORMATION CONTACT: Mr.
Richard Clemente, Driver and Carrier
Operations (MC-PSD) Division,
FMCSA, 1200 New Jersey Ave SE.,
Washington, DC 20590-0001, by
telephone at 202-366—4325, or by email
at MCPSD@dot.gov.

SUPPLEMENTARY INFORMATION: The
FMCSA makes minor corrections to fix
errors in the final rule published on
December 8, 2016. In instruction 10,
amending § 383.73, the Agency corrects
“(b)(10)” to read “(b)(11)” in both the
instruction and associated regulatory


mailto:MCPSD@dot.gov
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text. Additionally in § 383.73, FMCSA
changes paragraph “(e)(8)” to read
“(e)(9)” in both the instruction and
associated regulatory text. In instruction
13, amending Part 383, the Agency
changes ““§ 384.235” to read

“§ 384.236.” These changes are required
because as written, the instruction and
associated regulatory text would have
deleted the recent changes published in
the Federal Register on December 5,
2016, in the final rule titled
“Commercial Driver’s License Drug and
Alcohol Clearinghouse” (Clearinghouse)
(81 FR 87686, RIN 2126—AB18, Docket
No. FMCSA-2011-0031). FMCSA
makes these corrections in this
document to ensure the original
language in the Clearinghouse final rule
remains in effect.

m Therefore, in FR Doc. 2016—-28012
appearing on page 88803 in the Federal
Register of December 8, 2016, the
following corrections are made:

§383.73 [Corrected]

m 1. On page 88803, in the first column,
in Part 383, amendatory instruction 10
is corrected to read as follows:

“10. Amend § 383.73 by revising paragraph
(b)(3) introductory text and paragraph
(b)(3)(ii) and by adding paragraphs (b)(11),
(€)(9), and (p) to read as follows:”

The corrected paragraphs (b)(11) and
(e)(9) read as follows”

§383.73 State procedures.

* * * * *

(b)* E

(11) Beginning on February 7, 2020,
not conduct a skills test of an applicant
for a Class A or Class B CDL, or a
passenger (P) or school bus (S)
endorsement until the State verifies
electronically that the applicant
completed the training prescribed in
subpart F of part 380 of this subchapter.

* * * * *

(e) * x %

(9) Beginning on February 7, 2020, not
issue an upgrade to a Class A or Class
B CDL, or a passenger (P), school bus
(S), or hazardous materials (H)
endorsement, unless the applicant has
completed the training required by
subpart F of part 380 of this subchapter.

§384.235 [Corrected]

m 2. On page 88803, in the third column,
in Part 384, amendatory instruction 13
is corrected to read as follows:

“13. Add §384.236 to subpart B to read as
follows:”

The corrected section reads as
follows:

§384.236 Entry-level driver training
provider notification.

The State must meet the entry-level
driver training provider notification
requirement of § 383.73(p) of this
chapter.

Issued under authority delegated in 49 CFR
1.87 on: December 27, 2016.

Larry W. Minor,

Associate Administrator of Policy.

[FR Doc. 2016-31784 Filed 1-9-17; 8:45 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 150916863—-6211-02]
RIN 0648—-XF108

Fisheries of the Exclusive Economic
Zone Off Alaska; Inseason Adjustment
to the 2017 Bering Sea and Aleutian
Islands Pollock, Atka Mackerel, and
Pacific Cod Total Allowable Catch
Amounts

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
adjustment; request for comments.

SUMMARY: NMF'S is adjusting the 2017
total allowable catch (TAC) amounts for
the Bering Sea and Aleutian Islands
(BSAI) pollock, Atka mackerel, and
Pacific cod fisheries. This action is
necessary because NMFS has
determined these TACs are incorrectly
specified, and will ensure the BSAI
pollock, Atka mackerel, and Pacific cod
TACs are the appropriate amounts based
on the best available scientific
information. Also, NMFS is announcing
the Aleutian Islands Catcher Vessel (CV)
Harvest Set-Aside and Bering Sea Trawl
CV A-Season Sector Limitation will not
be in effect for 2017, and TAG:s in this
inseason adjustment will apply for
2017. This action is consistent with the
goals and objectives of the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area.

DATES: Effective 1200 hours, Alaska
local time (A.lL.t.), January 9, 2017, until
the effective date of the final 2017 and
2018 harvest specifications for BSAI
groundfish, unless otherwise modified
or superseded through publication of a
notification in the Federal Register.

Comments must be received at the
following address no later than 4:30
p.m., A.lt., January 25, 2017.
ADDRESSES: You may submit comments
on this document, identified by NOAA-
NMFS-2015-0118, by any of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail, D=NOAA-NMFS-2015-
0118, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802—-1668.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The final 2016 and 2017 harvest
specifications for groundfish in the
BSAI (81 FR 14773, March 18, 2016) set
the 2017 Aleutian Island (AI) pollock
TAC at 19,000 metric tons (mt), the 2017
Bering Sea (BS) pollock TAC at
1,340,643 mt, the 2017 BSAI Atka
mackerel TAC at 55,000 mt, the 2017 BS
Pacific cod TAC at 238,680 mt, and the
Al Pacific cod TAC at 12,839 mt. Also
set was an Al pollock ABC of 36,664
and a Western Aleutian Island limit for
Pacific cod at 26.3 percent of the Al
Pacific cod TAC. In December 2016, the


http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2015-0118
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2015-0118
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2015-0118
http://www.regulations.gov
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North Pacific Fishery Management
Council (Council) recommended a 2017
BS pollock TAC of 1,345,000 mt, which
is more than the 1,340,643 mt TAC
established by the final 2016 and 2017
harvest specifications for groundfish in
the BSAI The Council also
recommended decreasing the Al pollock
ABC to 36,061 mt from 36,664 mt. This
in turn reduces some area and seasonal
limits for AI pollock. The Council also
recommended a 2017 BSAI Atka
mackerel TAC of 65,000 mt, which is
more than the 55,000 mt TAC
established by the final 2016 and 2017
harvest specifications for groundfish in
the BSAI Furthermore, the Council
recommended a 2017 BS Pacific cod
TAC of 223,704 mt, and an Al Pacific
cod TAC of 15,695 mt, which is less
than the BS Pacific cod TAC of 238,680
mt, and more than the AI Pacific cod
TAC of 12,839 mt established by the
final 2016 and 2017 harvest
specifications for groundfish in the
BSALI In addition to changes in TACs,
the Council recommended changing the
percentage limit of Western Aleutian
Island Pacific cod to 25.6 percent of the
Al Pacific cod ABC, from the 26.3
percent of the Al Pacific cod TAC. The
Council’s recommended 2017 TACs,
and the area and seasonal
apportionments, are based on the Stock
Assessment and Fishery Evaluation
report (SAFE), dated November 2016,
which NMFS has determined is the best
available scientific information for these
fisheries.

Amendment 113 to the FMP (81 FR
84434, November 23, 2016) and
regulations at § 679.20(a)(7)(viii) require
NMEFS to announce whether the
Aleutian Islands incidental catch
allowance, directed fishing allowance,

CV Harvest Set-Aside, and Unrestricted
Fishery, as well as the Bering Sea Trawl
CV A-Season Sector Limitation will be
in effect for 2017. NMFS received
notification from Adak and Atka that
neither will be processing Aleutian
Islands Pacific cod in 2017. Therefore,
the Pacific cod TACs in Table 9 of this
inseason adjustment will be effective for
2017 and the harvest limits in Table 8A
(81 FR 84434, November 23, 2016) will
not apply in 2017.

Steller sea lions occur in the same
location as the pollock, Atka mackerel,
and Pacific cod fisheries and are listed
as endangered under the Endangered
Species Act (ESA). Pollock, Atka
mackerel, and Pacific cod are a
principal prey species for Steller sea
lions in the BSAI The seasonal
apportionment of pollock, Atka
mackerel, and Pacific cod harvest is
necessary to ensure the groundfish
fisheries are not likely to cause jeopardy
of extinction or adverse modification of
critical habitat for Steller sea lions.
NMFS published regulations and the
revised harvest limit amounts for Atka
mackerel, Pacific cod, and pollock
fisheries to implement Steller sea lion
protection measures to insure that
groundfish fisheries of the BSAI are not
likely to jeopardize the continued
existence of the western distinct
population segment of Steller sea lions
or destroy or adversely modify their
designated critical habitat (79 FR 70286,
November 25, 2014). The regulations at
§679.20(a)(5)(i) specify how the BS
pollock TAC will be apportioned. The
regulations at § 679.20(a)(7) specify how
the BSAI Pacific cod TAC will be
apportioned. The regulations at
§679.20(a)(8) specify how the BSAI
Atka mackerel TAC will be apportioned.

In accordance with §679.25(a)(1)(iii),
(a)(2)()(B), and (a)(2)(iv), the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that, based on the November
2016 SAFE report for this fishery, the
current BSAI pollock, Atka mackerel,
and Pacific cod TACs are incorrectly
specified. Pursuant to § 679.25(a)(1)(iii),
the Regional Administrator is adjusting
the 2017 BS pollock TAC to 1,345,000
mt, the 2017 BSAI Atka mackerel TAC
to 65,000, the 2017 BS Pacific cod TAC
to 223,704 mt, and the AI Pacific cod
TAC to 15,695 mt. Therefore, Table 2 of
the final 2016 and 2017 harvest
specifications for groundfish in the
BSAI (81 FR 14773, March 18, 2016) is
revised consistent with this adjustment.

Pursuant to §679.20(a)(5)(i), Table 5
of the final 2016 and 2017 harvest
specifications for groundfish in the
BSAI (81 FR 14773, March 18, 2016) is
revised for the 2017 BS allocations of
pollock TAC to the directed pollock
fisheries and to the Community
Development Quota (CDQ) directed
fishing allowances consistent with this
adjustment. The Steller sea lion
protection measure final rule (79 FR
70286, November 25, 2014), sets harvest
limits for pollock in the A season
(January 20 to June 10) in Areas 543,
542, and 541, see
§679.20(a)(5)(1i1)(B)(6). In Area 541, the
2017 A season pollock harvest limit is
no more than 30 percent, or 10,818 mt,
of the AI ABC of 36,061 mt. In Area 542,
the 2017 A season pollock harvest limit
is no more than 15 percent, or 5,409 mt,
of the AT ABC of 36,061 mt. In Area 543,
the 2017 A season pollock harvest limit
is no more than 5 percent, or 1,803 mt,
of the AI pollock ABC of 36,061 mt.

TABLE 5—FINAL 2017 ALLOCATIONS OF POLLOCK TACS TO THE DIRECTED POLLOCK FISHERIES AND TO THE CDQ

DIRECTED FISHING ALLOWANCES (DFA) 1

[Amounts are in metric tons]

2017 A season'! 2017 B season'!
Area and sector 2017 allocations
A season DFA SCA harvest limit2 B season DFA

Bering Sea subarea TAC 1 1,345,000 n/a n/a n/a
CDQ DFA ...ccveeeeeceee 134,500 60,525 37,660 73,975
ICAT e 47,210 n/a n/a n/a
Total Bering Sea non-CDQ DFA ......... 1,163,291 523,481 325,721 639,810
AFA INSNOTIE ..o 581,645 261,740 162,861 319,905
AFA Catcher/Processors3 .. 465,316 209,392 130,289 255,924

Catch by C/Ps ............. 425,764 191,594 n/a 234,170

Catch by CVs3 ........ 39,552 17,798 n/a 21,754

Unlisted C/P Limit#4 .. 2,327 1,047 n/a 1,280
AFA Motherships .......cccccceene 116,329 52,348 32,572 63,981
Excessive Harvesting Limit5 ..... 203,576 n/a n/a n/a
Excessive Processing Limité ........ 348,987 n/a n/a n/a
Aleutian Islands subarea ABC ...... 36,061 n/a n/a n/a
Aleutian Islands subarea TAC' .... 19,000 n/a n/a n/a
CDQDFA ... 1,900 760 n/a 1,140
ICA ., 2,400 1,200 n/a 1,200
Aleut COrporation ........c.cccceereeeeeeriieeeeiieeeseee e e seee s 14,700 12,464 n/a 2,236
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TABLE 5—FINAL 2017 ALLOCATIONS OF POLLOCK TACS TO THE DIRECTED POLLOCK FISHERIES AND TO THE CDQ
DIRECTED FISHING ALLOWANCES (DFA) '—Continued

[Amounts are in metric tons]

Area and sector

2017 A season'!

2017 B season!

2017 allocations
A season

DFA

SCA harvest limit2

B season DFA

Area harvest limit7

10,818
5,409
1,803

500

n/a
n/a
n/a
n/a

n/a
n/a
n/a
n/a

n/a
n/a
n/a
n/a

1 Pursuant to §679.20(a)(5)(i)(A), the BS subarea pollock, after subtracting the CDQ DFA (10 percent) and the ICA (3.9 percent), is allocated
as a DFA as follows: Inshore sector—50 percent, catcher/processor sector (C/P)—40 percent, and mothership sector—10 percent. In the BS
subarea, 45 percent of the DFA is allocated to the A season (January 20-June 10) and 55 percent of the DFA is allocated to the B season (June
10-November 1). Pursuant to §679.20(a)(5)(iii)(B)(2)(/) and (i), the annual Al pollock TAC, after subtracting first for the CDQ directed fishing al-
lowance (10 percent) and second the ICA (2,400 mt), is allocated to the Aleut Corporation for a pollock directed fishery. In the Al subarea, the A
season is allocated 40 percent of the ABC and the B season is allocated the remainder of the pollock directed fishery.

2|n the BS subarea, no more than 28 percent of each sector’'s annual DFA may be taken from the SCA before April 1.

3 Pursuant to §679.20(a)(5)(i)(A)(4), not less than 8.5 percent of the DFA allocated to listed catcher/processors shall be available for harvest
only by eligible catcher vessels delivering to listed catcher/processors.

4Pursuant to §679.20(a)(5)(i)(A)(4)(iii), the AFA unlisted catcher/processors are limited to harvesting not more than 0.5 percent of the catcher/

processors sector’s allocation of pollock.

5Pursuant to §679.20(a)(5)(i)(A)(6), NMFS establishes an excessive harvesting share limit equal to 17.5 percent of the sum of the non-CDQ

pollock DFAs.

6 Pursuant to §679.20(a)(5)(i)(A)(7), NMFS establishes an excessive processing share limit equal to 30.0 percent of the sum of the non-CDQ

pollock DFAs.

7Pursuant to §679.20(a)(5)(iii)(B)(6), NMFS establishes harvest limits for pollock in the A season in Area 541 no more than 30 percent, in

Area 542 no more than 15 percent, and in Area 543 no more than 5 percent of the Aleutian Islands pollock ABC.

8The Bogoslof District is closed by the final harvest specifications to directed fishing for pollock. The amounts specified are for ICA only and

are not apportioned by season or sector.

Note: Seasonal or sector apportionments may not total precisely due to rounding.

Pursuant to §679.20(a)(8), Table 7 of
the final 2016 and 2017 harvest
specifications for groundfish in the
BSAI (81 FR 14773, March 18, 2016) is

revised for the 2017 seasonal and spatial

allowances, gear shares, CDQ reserve,
incidental catch allowance, and
Amendment 80 allocation of the BSAI

Atka mackerel TAC consistent with this
adjustment.

TABLE 7—FINAL 2017 SEASONAL AND SPATIAL ALLOWANCES, GEAR SHARES, CDQ RESERVE, INCIDENTAL CATCH
ALLOWANCE, AND AMENDMENT 80 ALLOCATIONS OF THE BSAI ATKA MACKEREL TAC

[Amounts are in metric tons]

2017 allocation by area

Sector? Season234 Eastern Aleu- Central Western

tian District/ Aleutian Aleutian

Bering Sea District5 District
TAC e V- LSRN 34,500 18,000 12,500
CDQ rESEIVE ..ooveeeeeeeeee e eteee e e TOtal e 3,692 1,926 1,338
S SRS 1,846 963 669
Critical Habitat ........cccccccoveiiiiienieeeiee e n/a 578 401
N 1,846 963 669
Critical Habitat ...........ccccooeeiiiiiiiiee e n/a 578 401
NoN-CDQ TAC ..o N/ e 30,809 16,074 11,163
ICA ... TOtAl e 1,000 75 20
JIg8 Total o 149 0 0
BSAI trawl limited access .......ccccccvereveeennnnn. Total e 2,966 1,600 0
A e 1,483 800 0
Critical Habitat ..........cccccoeeviiiieeiie e, n/a 480 0
B e 1,483 800 0
Critical Habitat ..........cccccoeeviiiieeiie e, n/a 480 0
Amendment 80 sectors .........ccccccviiiieeeieiiinns Total e 26,694 14,399 11,143
S SRS 13,347 7,200 5,571
B 13,347 7,200 5,571
Alaska Groundfish Cooperative ...........cccceu.. TOtal® ..o 15,191 8,552 6,853
A e 7,596 4,276 3,427
Critical Habitat ..........ccccccveivciieeiiieeeeee e, n/a 2,566 2,056
B 7,596 4,276 3,427
Critical Habitat ..........cccccoveiviiieeiiie e, n/a 2,566 2,056
Alaska Seafood Cooperative .........ccccceeeneenne TOtal® oo 11,502 5,847 4,290
S SRS 5,751 2,924 2,145
Critical Habitat ..........cccccoeeeiiiiiiiiiieciee e, n/a 1,754 1,287
B e 5,751 2,924 2,145
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TABLE 7—FINAL 2017 SEASONAL AND SPATIAL ALLOWANCES, GEAR SHARES, CDQ RESERVE, INCIDENTAL CATCH
ALLOWANCE, AND AMENDMENT 80 ALLOCATIONS OF THE BSAI ATKA MACKEREL TAC—Continued
[Amounts are in metric tons]

2017 allocation by area
Sector? Season234 Eastern Aleu- Central Western
tian District/ Aleutian Aleutian
Bering Sea District> District
Critical Habitat ...........ccoooeeeeiiiiiiiieee e n/a 1,754 1,287

1Section 679.20(a)(8)(ii) allocates the Atka mackerel TACs, after subtracting the CDQ reserves, jig gear allocation, and ICAs to the Amend-
ment 80 and BSAI trawl limited access sectors. The allocation of the ITAC for Atka mackerel to the Amendment 80 and BSAI trawl limited ac-
cess sectors is established in Table 33 to part 679 and §679.91. The CDQ reserve is 10.7 percent of the TAC for use by CDQ participants (see
§§679.20(b)(1)(ii)(C) and 679.31).

2 Sections 679.20(a)(8)(ii)(A) and 679.22(a) establish temporal and spatial limitations for the Atka mackerel fishery.

3The seasonal allowances of Atka mackerel are 50 percent in the A season and 50 percent in the B season.

4 Section 679.23(e)(3) authorizes directed fishing for Atka mackerel with trawl gear during the A season from January 20 to June 10 and the B
season from June 10 to December 31.

5 Section 679.20(a)(8)(ii)(C)(7)(/) limits no more than 60 percent of the annual TACs in Areas 542 and 543 to be caught inside of critical habi-
tat; (a)(ii)(C)(7)(ii) equally divides the annual TACs between the A and B seasons as defined at §679.23(e)(3); and (a)(8)(ii)(C)(2) requires the
TAC in Area 543 shall be no more than 65 percent of ABC.

6 Section 679.20(a)(8)(i) requires that up to 2 percent of the Eastern Aleutian District and the Bering Sea subarea TAC be allocated to jig gear
after subtracting the CDQ reserve and ICA. The amount of this allocation is 0.5 percent. The jig gear allocation is not apportioned by season.

Note: Seasonal or sector apportionments may not total precisely due to rounding.

Pursuant to §679.20(a)(7), Table 9 of  BSAI (81 FR 14773, March 18, 2016) is cod TAC consistent with this
the final 2016 and 2017 harvest revised for the 2017 gear shares and adjustment.
specifications for groundfish in the seasonal allowances of the BSAI Pacific

TABLE 9—FINAL 2017 GEAR SHARES AND SEASONAL ALLOWANCES OF THE BSAI PAcIFic CoD TAC
[Amounts are in metric tons]

2017 share of 2017 seasonal apportionment
Gear sector Percent gear sector 22;Ztcs>:]?c;$a|0f PP
total Seasons Amount

BS TAC oo n/a 223,704 N/A | N8 oo n/a
BS CDQ oo n/a 23,936 n/a | see §679.20(a)(7)(i)(B) .werervverrerivenns n/a
BS non-CDQ TAC . n/a 199,768 n/a | n/a n/a
AL TAC e n/a 15,695 n/a | n/a n/a
Al CDQ ... n/a 1,679 n/a | see §679.20(a)(7)(i)(B) n/a
Al non-CDQ TAC n/a 14,016 n/a | n/a . n/a
Western Aleutian Island Limit ........... n/a 4,018 n/a | n/a n/a
Total BSAI non-CDQ TAC " .............. 100 213,783 n/a | n/a n/a
Total hook-and-line/pot gear .... 60.8 129,980 n/a | n/a n/a
Hook-and-line/pot ICAZ2 ... n/a 500 n/a | see §679.20(a)(7)(ii)(B) .. n/a
Hook-and-line/pot sub-total ............... n/a 129,480 n/a | nfa ..iieeeiiieeen, n/a
Hook-and-line catcher/processor ...... 48.7 n/a 103,712 | Jan 1—Jun 10 .. 52,893
Jun 10-Dec 31 ..o, 50,819

Hook-and-line catcher vessel >60 ft 0.2 n/a 426 | Jan 1—Jun 10 217
LOA. Jun 10-Dec 31 ... 209
Pot catcher/processor .........cccceeueene. 1.5 n/a 3,194 | Jan 1—Jun 10 1,629
Sept 1-Dec 31 1,565

Pot catcher vessel >60 ft LOA .......... 8.4 n/a 17,889 | Jan 1-Jun 10 9,123
Sept 1-Dec 31 8,765

Catcher vessel <60 ft LOA using 2 n/a 4,259 | N/ oo n/a

hook-and-line or pot gear.

Trawl catcher vessel .......ccccoeeeeeennnnn. 221 47,246 n/a | Jan 20—Apr 1 ......ccccvvieiiinnieeeeenn 34,962
Apr 1=Jun 10 oo 5,197

Jun 10-Nov 1 7,087

AFA trawl catcher/processor ............. 23 4,917 n/a | Jan 20-Apr 1 ... 3,688
Apr 1-Jun 10 ... 1,229

Jun 10-Nov 1 .. 0

Amendment 80 ......cccoceeeiiiiiiiiiieeee 13.4 28,647 n/a | Jan 20-Apr 1 ... 21,485
Apr 1=Jun 10 ... 7,162

Jun 10-Nov 1 0

Alaska Groundfish Cooperative ........ n/a n/a 4,522 | Jan 20—Apr 1 ..o 3,392
Apr 1=Jun 10 ... 1,131

Jun 10-Dec 31 0

Alaska Seafood Cooperative ............ n/a n/a 24,125 | Jan 20-Apr 1 ... 18,094
Apr 1=Jun 10 ... 6,031

Jun 10-Dec 31 0
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TABLE 9—FINAL 2017 GEAR SHARES AND SEASONAL ALLOWANCES OF THE BSAI PAciFic Cob TAC—Continued

[Amounts are in metric tons]

2017 share of 2017 seasonal apportionment
Gear sector Percent gear sector Zgézgr?&eaf)f
total Seasons Amount
JIg e 1.4 2,993 nfa | Jan 1=Apr 30 ......cccccorveverecieneeeens 1,796
Apr 30-Aug 31 ... 599
Aug 31-Dec 31 599

1The gear shares and seasonal allowances for BSAI Pacific cod TAC are based on the sum of the BS and Al Pacific cod TACs, after the sub-
traction of CDQ. If the TAC for Pacific cod in either the Al or BS is reached, then directed fishing for Pacific cod in that subarea may be prohib-

ited, even if a BSAI allowance remains.

2The ICA for the hook-and-line and pot sectors will be deducted from the aggregate portion of Pacific cod TAC allocated to the hook-and-line
and pot sectors. The Regional Administrator approves an ICA of 500 mt for 2017 based on anticipated incidental catch in these fisheries.
Note: Seasonal or sector apportionments may not total precisely due to rounding.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would

allow for harvests that exceed the
appropriate allocations for pollock, Atka
mackerel, and Pacific cod in the BSAI
based on the best scientific information
available. NMFS was unable to publish
a notice providing time for public
comment because the most recent,
relevant data only became available as
of December 20, 2016, and additional
time for prior public comment would
result in conservation concerns for the
ESA-listed Steller sea lions.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon

prior notice and opportunity for public
comment.

Under §679.25(c)(2), interested
persons are invited to submit written
comments on this action to the above
address until January 25, 2017.

This action is required by § 679.20
and §679.25 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: January 4, 2017.

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2017-00260 Filed 1-9-17; 8:45 am]

the reasons provided above for waiver of BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

BUREAU OF CONSUMER FINANCIAL
PROTECTION

5 CFR Part 9401

[Docket No. CFPB-2016—-0050]

RIN 3209-AA15

Supplemental Standards of Ethical

Conduct for Employees of the Bureau
of Consumer Financial Protection

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Proposed rule with request for
public comment.

SUMMARY: The Bureau of Consumer
Financial Protection (CFPB or Bureau),
with the concurrence of the Office of
Government Ethics (OGE), is issuing
this notice of proposed rulemaking for
employees of the Bureau. This proposal
would amend the existing Supplemental
Standards of Ethical Conduct for
Employees of the Bureau of Consumer
Financial Protection (CFPB Ethics
Regulations) involving: Outside
employment for covered employees;
Bureau employees’ ownership or control
of certain securities; restrictions on
seeking, obtaining, or renegotiating
credit or indebtedness; and
disqualification requirements based on
existing credit or indebtedness.
Additionally, the proposed regulation
would clarify and make minor revisions
to certain definitions.

DATES: Comments are invited and must
be received on or before February 9,
2017.

ADDRESSES: You may submit comments,
identified by Docket No. CFPB-2016—
0050 or Regulatory Information Number
(RIN) number 3209-AA15, by any of the
following methods:

e Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e FEmail: FederalRegisterComments@
cfpb.gov. Include Docket No. CFPB—
2016-0050 or RIN number 3209-AA15
in the subject line of the message.

e Mail: Monica Jackson, Office of the
Executive Secretary, Consumer

Financial Protection Bureau, 1700 G
Street NW., Washington, DC 20552.

e Hand Delivery/Courier: Monica
Jackson, Office of the Executive
Secretary, Consumer Financial
Protection Bureau, 1275 First Street NE.,
Washington, DC 20002.

Instructions: All submissions must
include the agency name and docket
number or RIN for this rulemaking.
Because paper mail in the Washington,
DC area and at the Bureau is subject to
delay, commenters are encouraged to
submit comments electronically. In
general, all comments received will be
posted without change to http://
www.regulations.gov, including any
personal information provided. In
addition, comments will be available for
public inspection and copying at 1275
First Street NE., Washington, DC 20002,
on official business days between the
hours of 10 a.m. and 5 p.m. eastern
time. You can make an appointment to
inspect the documents by telephoning
(202) 435-7275.

All comments, including attachments
and other supporting materials, will
become part of the public record and
subject to public disclosure. Sensitive
personal information, such as account
numbers or Social Security numbers,
should not be included. Comments will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT:
Amber Vail, Senior Ethics Counsel, at
(202) 435-7305 or Amy Mertz Brown,
Alternate Designated Agency Ethics
Official, at (202) 435-7256 at the Legal
Division, Consumer Financial
Protection Bureau.

SUPPLEMENTARY INFORMATION:

I. Background

Section 2635.105 of the OGE
Standards of Ethical Conduct for
Executive Branch Employees (OGE
Standards) authorizes an agency, with
the concurrence of OGE, to adopt
agency-specific supplemental
regulations that are necessary to
properly implement its ethics program.
On April 27, 2012, the Bureau, with
OGE’s concurrence, published in the
Federal Register an interim final rule to
establish the CFPB Ethics Regulations
(77 FR 25019, April 27, 2012), effective
June 27, 2012. The Bureau received one
comment on the interim final rule,
which did not prompt a change, and the
interim final rule went into effect as

proposed. The Bureau, with OGE’s
concurrence, now proposes to amend
the CFPB Ethics Regulations.

II. Description of Proposed Amended
Sections of the CFPB Ethics Regulations

Proposed Amended § 9401.102—
Definitions

Section 9401.102 defines terms and
phrases used throughout the CFPB
Ethics Regulations. The Bureau
proposes to amend the definitions
section to add and revise certain useful
definitions and delete others.

The proposed regulation replaces the
phrase “debt and equity interest” with
the term “security” throughout the
CFPB Ethics Regulations. The Bureau
has found that the term ““debt interest”
has caused confusion among some
employees. This revision would help
distinguish between those instances
when an individual owns or controls a
debt ownership interest in an entity
(e.g., owns a corporate bond) from those
in which an individual is indebted to an
entity (e.g., has a loan or existing credit).
The term “security” would have the
same definition as the phrase “debt and
equity interest” in the current
regulations.

The proposed regulation amends the
term “‘employee” to exclude special
Government employees (SGEs). During
CFPB’s initial stand-up period, the
Bureau appointed several CFPB
executives, subject matter experts, and
other Bureau officials with significant
policy-making authority to short-term
SGE positions. At that time, the Bureau
determined it was essential that the
CFPB Ethics Regulations apply to these
employees to assure the public that the
Bureau created and administered the
Bureau’s programs in an impartial and
objective manner. It is no longer the
practice for the Bureau to fill such
positions with SGEs, and the Bureau
currently does not have any employees
designated as SGEs. As a result, the
Bureau has determined this provision is
no longer needed. Therefore, the
proposed regulation excludes SGEs from
the definition of “employee.” This
treatment of SGEs is consistent with the
Board of Governors of the Federal
Reserve System and the Federal Deposit
Insurance Corporation, both of which
exclude SGEs from the definition of
“employee” in their supplemental
standards of ethical conduct. The
proposed regulation would not relax or
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otherwise affect how the criminal
conflict of interest statutes and OGE
Standards apply to SGEs. The Bureau
will continue to provide ethics guidance
and assistance to SGEs on compliance
with the conflict of interest statutes and
OGE Standards. In addition, the
Bureau’s Office of Human Capital will
continue to identify and designate
individuals as SGEs at the time the
individual is appointed or retained, and
will continue to maintain an internal
tracking system of individuals who are
designated as SGEs.

The proposed regulation also adds the
phrase “practice of law” to the
definitions section. The Bureau has
received multiple inquiries from
employees as to whether a proposed
outside activity would fall within the
prohibition in § 9401.105. To ensure
consistency and for the ease of
administration, the phrase “practice of
law” would have the same meaning as
in Rule 49 of the Rules of the District
of Columbia Court of Appeals as of
November 2016. The Bureau opted to
borrow the definition utilized by the
District of Columbia Court of Appeals
because the majority of attorneys
employed by the Bureau have a duty
station located in the District of
Columbia.

The proposed regulation also amends
the term “spouse” by removing the
reference to “legally” in the phrase
“legally separated.” The current
definition explains that for purposes of
the CFPB Ethics Regulations, an
individual is not considered to be an
employee’s spouse if: (1) The employee
and the employee’s spouse are legally
separated; (2) the employee and the
employee’s spouse live apart; (3) there
is an intention to end the marriage or
separate permanently; and (4) the
employee has no control over the legally
separated spouse’s debt or equity
interests. On several occasions the
Bureau encountered confusion as to
what constituted a “legal separation”
because this is a standard defined by
State law and varies depending on the
State in which an employee resides. The
proposed revision to the definition of
“spouse” eliminates the reference to
“legally” in the phrase “legally
separated.” This proposed amendment
is consistent with how OGE determines
whether an employee is required to
report information concerning a spouse
from whom the employee is separated
for purposes of the financial disclosure
reporting requirements at 5 CFR
2634.309(c)(2). OGE does not require a
reporting individual to report any
information about a spouse from whom
the reporting individual is
“permanently separated.” OGE only

requires the employee to be
“permanently separated” from the
employee’s spouse and does not require
the two individuals to be “legally
separated.”

The proposed regulation also adds the
phrase “vested legal or beneficial
interest” to the definitions section to
clarify several provisions. This new
definition is meant to help interpret the
proposed amendments in §§9401.106,
9401.108, and 9401.109, where the
Bureau proposes to narrow the
disqualification and reporting
requirements with respect to trusts in
which the employee or the employee’s
spouse or minor child has a vested legal
or beneficial interest. A vested legal or
beneficial interest in a trust means that
the individual has a present legal right
to its property or income, even though
the right to possession or enjoyment
may be postponed to some unknown
time in the future. In defining this
phrase, the Bureau relied upon 5 CFR
2634.310, where OGE explains what
constitutes a vested beneficial interest
in the principal or income of an estate
or trust.

The Bureau is republishing all the
definitions in this section, including
those not proposed for revision, for ease
of reference.

Proposed Amended § 9401.104—
Additional Rules Concerning Outside
Employment for Covered Employees

The proposed amendments to
§9401.104 are designed to balance
several important ethical principles
against an employee’s right to engage in
outside activities. Proposed § 9401.104
would retain the existing prohibition
that precludes a covered employee from
engaging in compensated outside
employment for any entity supervised
by the Bureau or for any officer,
director, or employee of such entity.
The proposed rule adds a new
prohibition on covered employees using
a professional license related to real
estate, mortgage brokerage, property
appraisals, or property insurance for
compensation. The proposed
amendment would permit covered
employees to retain these professional
licenses but would prohibit them from
engaging in outside compensated
employment as real estate agents,
mortgage brokers, property appraisers,
real property insurance agents, or in
other similar positions.

The Bureau has determined this new
prohibition is necessary to ensure that a
reasonable person would not question
the impartiality and objectivity with
which covered employees perform their
official Bureau duties in connection
with financial institutions that are

involved in real estate-related
transactions. Continuing to allow
covered employees to use these licenses
for compensation would hinder CFPB in
fulfilling its mission if members of the
public question whether these
employees are using their public office
or Bureau connections for private gain
by advancing their outside real estate-
related business activities.

The proposed rule authorizes the
Designated Agency Ethics Official
(DAEOQ), in consultation with senior
management in the Division in which
the employee works, to grant a limited
waiver to this prohibition based on a
written determination that a specific
transaction requiring the use of the
license would not create an appearance
of loss of impartiality or use of public
office for private gain.

The proposed regulation expands the
term ‘“‘covered employee” to include all
employees who work in a Bureau office
where employees participate in the
examination, investigation, or
supervision of entities offering or
providing a consumer financial product
or service. For example, all employees
in the Division of Supervision,
Enforcement, and Fair Lending (SEFL)
would be “covered employees” under
the proposed rule, whereas only certain
SEFL positions are covered under the
current definition.

Proposed Amended § 9401.106—
Prohibited Financial Interests

This proposed rule would amend 5
CFR 9401.106, which provides in
paragraph (a), with certain exceptions
set forth in paragraph (b), that no CFPB
employee, or an employee’s spouse or
minor child, may own or control a
security in an entity supervised by the
Bureau. The proposed amendment of
this section would clarify the scope of
the prohibited financial interests by
more clearly defining the types of
financial interests covered by this
prohibition and the exceptions to the
general rule. The intent of the proposed
amendment is to make this section
easier for employees to understand and
follow.

The prohibited financial interests are
defined in paragraph (a). The proposed
regulation would not change the scope
of financial interests that currently are
prohibited under this section. The
purpose of the proposed amendment is
to more clearly define prohibited
financial interests by dividing the
prohibited holdings into two categories.
The first would refer to a security in, or
bonds issued by, an entity supervised by
the Bureau. The second would refer to
securities in a collective investment
fund, such as a mutual fund, if the fund
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has a stated policy of concentrating its
investments in the financial services or
banking industry. The Bureau always
has interpreted the current rule to
prohibit employees, as well as their
spouses and minor children, from
owning or controlling these collective
investment funds (i.e., sector mutual
funds), and is proposing to amend the
rule to make this prohibition more
explicit.

The exceptions to the general
prohibition are listed in paragraph (b).
The purpose of the exceptions is to ease
the restrictions on the financial interests
of employees and their spouses and
minor children by permitting interests
of a character unlikely to raise questions
regarding the objective and impartial
performance of employees’ official
duties or the possible misuse of their
positions. In promulgating the
exemptions to the financial conflict of
interest statute in 5 CFR part 2640,
subpart B, OGE determined that certain
financial interests are unlikely to affect
an employee’s official actions. The
Bureau proposes to revise the
exceptions in paragraph (b) to more
closely conform to certain exemptions
to the financial conflict of interest
statute (18 U.S.C. 208) promulgated by
OGE. The Bureau determined that these
newly proposed exceptions will make it
easier for Bureau employees to
understand and comply with the CFPB
Ethics Regulations, as well as the
financial conflict of interest statutes.

In paragraph (b)(1), the Bureau
proposes to change the name of the first
exception to “collective investment
funds” to conform with the language of
that exception but no substantive
change is intended. Proposed paragraph
(b)(2) replaces the current description
for the widely held, diversified pension
plan exception with new language that
the Bureau intends to have the same
meaning as OGE’s regulatory exemption
found at 5 CFR 2640.201(c)(iii) for
diversified employee benefit plans.
Proposed paragraph (b)(4) adds an
exception for an interest held within a
State pension plan. This exception
would have the same meaning as OGE’s
exemption in 5 CFR 2640.201(c)(ii) for
State government pension plans.

In new paragraph (c), the proposed
regulation would provide specific time
frames for employees to notify the
DAEO and divest a prohibited financial
interest after: (1) An individual
commences employment with the
Bureau; (2) the Bureau adds a new
financial institution to the list of entities
supervised by the Bureau (i.e., the
prohibited holdings list); or (3) an
employee or an employee’s spouse or
minor child acquires a prohibited

interest without specific intent, such as
via inheritance. The proposed
amendment would provide a uniform
30-day period for notifying the DAEQO,
and consistent with 5 CFR 2635.403(d),
a uniform 90-day period for divestiture
in each instance.

Proposed paragraph (d) requires
employees to immediately disqualify
themselves if they or their spouses or
minor children own or control a
security prohibited by paragraph (a).
Proposed paragraphs (d)(1) and (d)(2)
explain the different disqualification
standards for securities prohibited
under proposed paragraphs (a)(1) and
(a)(2), respectively. Proposed paragraph
(d)(1) describes the disqualification
requirements that apply when an
employee or an employee’s spouse or
minor child owns or controls a security
in an entity supervised by the Bureau.
Whereas, proposed paragraph (d)(2)
describes the more extensive
disqualification requirements that apply
when an employee or an employee’s
spouse or minor child owns or controls
a security in a collective investment
fund that has a stated policy of
concentrating its investments in the
financial services or banking industry.

Proposed paragraph (e)(4) provides an
additional factor for the DAEO to
consider when an employee requests a
waiver from the general prohibition in
paragraph (a). It is expected that the
DAEO will grant a waiver of the
prohibitions in § 9401.106 only in
limited circumstances based on a case-
by-case analysis, and only when the
granting of the waiver would not unduly
undermine the public’s confidence in
the impartiality and objectivity with
which: (1) The employee performs his
or her official duties; and (2) the
Division in which the employee works
executes its functions. Towards this
end, proposed paragraph (e)(4)
specifically includes public confidence
and the appearance of impartiality as a
factor for the DAEO to consider in
granting a waiver.

The CFPB Ethics Regulations
currently require an employee to notify
the DAEOQ in writing if a trust in which
the employee or the employee’s spouse
or minor child has a legal or beneficial
interest contains a security that the
employee would be prohibited from
owning or controlling under paragraph
(a). The Bureau proposes to amend
paragraph (f)(3) to clarify that the
employee’s reporting requirement only
applies to trusts in which the employee
or the employee’s spouse or minor child
has a vested legal or beneficial interest.
The Bureau has determined that the
reporting requirement in this section
should apply only to those financial

interests in which an employee or an
employee’s spouse or minor child has a
present legal right to the property or
income in the trust. As noted
previously, the proposed rule would
add a definition of “vested legal or
beneficial interest” in § 9401.102.

The Bureau has determined, under its
authority in section 2635.403(a) of the
OGE Standards, that these proposed
regulations are needed so that a
reasonable person will not question the
impartiality and objectivity with which
the Bureau administers its agency
programs.

Proposed Amended § 9401.107—
Prohibition on Acceptance of Credit or
Indebtedness on Preferential Terms
From an Entity Supervised by the
Bureau

The proposed rule would amend
§9401.107, which provides that
employees may accept credit, become
indebted, or enter into other financial
relationships with entities supervised
by the Bureau, only if the credit,
indebtedness or other financial service
is offered on terms and conditions no
more favorable than those offered to the
general public. The proposed
amendment is not intended to change
the scope of this prohibition. The
proposed rule is meant to clarify that
the standard for entering into financial
relationships with entities supervised
by the Bureau as articulated in this
section is the same standard that is
referenced in §§9401.108(b) and (e) and
9401.109(b). The proposed rule also
states that an employee or the
employee’s spouse or minor child may
not accept credit from, become indebted
to, or enter into a financial relationship
with an entity supervised by the Bureau,
if the credit, indebtedness, or financial
relationship is otherwise prohibited by
the Federal conflict of interest statutes,
the OGE Standards, or the CFPB Ethics
Regulations. This proposed language is
intended to remind employees there are
other government ethics rules that may
affect their ability to secure credit or
indebtedness or to enter into financial
relationships.

Proposed Amended § 9401.108—
Restrictions on Seeking, Obtaining, or
Renegotiating Credit From an Entity
That Is or Represents a Party to a Matter
to Which an Employee Is Assigned or
May Be Assigned

The proposed revision to 5 CFR
9401.108 would retain the existing
general prohibitions on seeking,
obtaining, or renegotiating credit or
indebtedness, the disqualification
provisions, and the exemptions from the
disqualification requirements. The
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Bureau proposes to restructure this
section to clarify the prohibitions and to
incorporate new exemptions.

Under the proposed new paragraph
(b), an employee or the employee’s
spouse or minor child would be
permitted to seek, obtain, or renegotiate
credit or indebtedness secured by a
principal residence subject to five
conditions. First, the credit or
indebtedness must be secured by
residential real property that is or will
be the principal residence of the
employee or the employee’s spouse or
minor child. Second, a minimum of
three months must have elapsed since
the employee stopped participating in
each particular matter involving specific
parties in which the entity from which
the credit or indebtedness will be
sought, obtained, or renegotiated was or
represented a party to the matter. Third,
the employee would be disqualified
from participating in any particular
matter involving specific parties in
which the lender or creditor is or
represents a party while the employee
or the employee’s spouse or minor child
is actively seeking, obtaining, or
renegotiating the loan or credit. Fourth,
the party seeking, obtaining, or
renegotiating the credit or indebtedness
would have to satisfy all financial
requirements that apply to applicants
for the same type of credit or
indebtedness for a residential real
property. Fifth, the credit or
indebtedness would have to be obtained
on terms and conditions no more
favorable than those offered to the
general public.

The Bureau determined that a
different standard for a residential home
loan or credit on the principal residence
is necessary because the Bureau’s
general prohibition in paragraph (a)
against seeking, obtaining, or
renegotiating credit or indebtedness has
been a significant burden on certain
employees. The current prohibition
substantially reduces the number of
lending options available to employees
when they attempt to secure funding for
a principal residence and prevents them
from full access to the competitive
consumer financial marketplace. The
five conditions upon which seeking,
obtaining, or renegotiating a residential
home loan or credit are contingent
reduce the possibility that: (1) The
employee is using the employee’s public
office for private gain; (2) a reasonable
person would question the impartiality
and objectivity with which the Bureau
administers its programs; and (3) the
borrower has obtained the loan or credit
on more favorable terms due to the
employee’s work on a Bureau matter
involving that lender.

The Bureau notes that other financial
regulatory agencies, including the
Federal Deposit Insurance Corporation
and the Office of the Comptroller of the
Currency, have similar exemptions for a
home loan for an employee’s principal
residence. Additionally, this proposed
amendment is consistent with the intent
of the Preserving Independence of
Financial Institution Examinations Act
of 2003 (PIFIEA), which amended
sections 212 and 213 of title 18 of the
United States Code. These sections
generally impose criminal penalties on
national examiners borrowing from
banks they examine. The PIFIEA
modified those rules by decriminalizing
extensions of credit to examiners for
principal residential home loans from
institutions that they examine or have
authority to examine, if these loans are
made on the same terms and conditions
as are available to other borrowers. In
amending sections 212 and 213,
Congress explained that several factors
supported the blanket residential loan
exception, but most importantly,
consolidation within the banking
industry made it increasingly difficult
for examiners to obtain nationally
available mortgage loans and for the
banking agencies to assign examiners
work. Although Bureau employees are
not subject to sections 212 and 213, the
rationale for allowing Bureau
employees, as well as their spouses and
minor children, the ability to secure a
residential home loan for their principal
residence is the same.

For the same reasons as stated in
§9401.106, amended § 9401.108(d)(4)
would limit the trust disqualification
requirement to only those trusts in
which the employee or the employee’s
spouse, domestic partner, or dependent
child has a vested legal or beneficial
interest.

The exemptions to the general
prohibition are listed in new paragraph
(e). The proposed rule would modify the
two existing exemptions by deleting the
limitation related to insured depository
institutions or credit unions. As a result,
all consumer credit or charge cards
regardless of the issuer, and all checking
or similar accounts regardless of where
held, would fall within an exemption.

The proposed rule also would add a
new exemption involving certain utility
services. Under the current regulation,
an employee and the employee’s spouse
and minor child are prohibited from
seeking, obtaining, or renegotiating
credit or indebtedness with any entity
that is or was a party to a particular
matter involving specific parties in
which the employee: (1) Is currently
participating; (2) is aware of the matter
and believes it is likely the employee

will participate; or (3) participated
within the last two years. For purposes
of this prohibition, the term “credit”
includes “‘the right granted by a person
to a consumer to purchase property or
services and defer payment of such.” A
number of courts have determined that
this definition of “credit” includes
when a consumer receives gas,
electricity, water, and cellular telephone
services and receives periodic bills for
the services used.? When the Bureau
originally promulgated the CFPB Ethics
Regulations, it was not anticipated that
the prohibition in this section would
limit Bureau employees’ ability to have
these basic utility services and still be
able to work on Bureau matters.

Under proposed paragraph (e)(3), the
Bureau would exempt certain types of
basic utility services used by consumers
from the prohibition in paragraph (a)
and the disqualification requirement in
paragraph (d). Specifically, the
proposed rule would add an exemption
for the provision of telephone, cable,
gas, electricity, water, or other similar
utility services provided on credit. The
Bureau has determined that there is no
need to limit an employee’s ability to
work on matters while holding these
forms of credit because they tend to
involve fairly standardized agreements
and low credit amounts. The Bureau
also has concluded that permitting
employees to have adequate access to
sources of credit involving these types
of utility services to meet their personal
needs outweighs the incremental benefit
that may be gained by covering these
forms of credit.

Proposed Amended § 9401.109—
Disqualification of Employees From
Particular Matters Involving Existing
Creditors

In addition, the proposed rule would
amend 5 CFR 9401.109, which generally
provides that an employee is
disqualified from participating in a
particular matter involving specific
parties if the employee is aware that the
employee, the employee’s spouse,
domestic partner, or dependent child, or
a specified third party has credit with or
is indebted to an entity that is or
represents a party to the matter. The
Bureau proposes to narrow the
disqualification requirement regarding
trusts and to incorporate new
exemptions.

For the same reasons as stated in
§§9401.106 and 9401.108, amended
§9401.109(a)(5) would impose a

1See, e.g., Murray v. New Cingular Wireless
Servs., Inc., 523 F.3d 719, 722 (7th Cir. 2008); Mays
v. Buckeye Rural Elec. Coop., 277 F.3d 873, 879 (6th
Cir. 2002); Williams v. AT&T Wireless Servs., Inc.,
5 F. Supp. 2d 1142, 1145 (W.D. Wash. 1998).
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disqualification requirement regarding a
trust only if the employee or the
employee’s spouse, domestic partner, or
dependent child has a vested legal or
beneficial interest in the trust.

The existing regulation in paragraph
(b) exempts five forms of credit and
indebtedness from the general
disqualification requirement as long as
the person with the credit or
indebtedness is not in an adversarial
position with the entity that extended
the credit or to which the indebtedness
is owed, and the credit or indebtedness
was offered on terms and conditions no
more favorable than those offered to the
general public. The current exemptions
include: (1) Revolving consumer credit
or charge cards issued by insured
depository institutions or insured credit
unions; (2) overdraft protection on
checking accounts and similar accounts
at insured depository institutions or
insured credit unions; (3) educational
loans; (4) loans on residential homes;
and (5) amortizing indebtedness on
consumer goods (e.g., automobile loans).
The proposed rule would modify the
first two existing exemptions by
deleting the limitation related to insured
depository institutions or insured credit
unions. As a result, all consumer credit
or charge cards regardless of the issuer,
and all checking or similar accounts
regardless of where held, would fall
within an exemption.

The proposed amendment also would
add two new exemptions. The proposed
amendment at paragraph (b)(4) would
create an exemption for automobile
leases for primarily personal (consumer)
use vehicles. The Bureau has
determined that there is no need to limit
an employee’s ability to work on matters
while holding this form of credit
because automobile leases tend to
involve fairly standardized agreements
and automobile leases are similar in
nature to automobile loans, which are
already exempted. For the same reasons
as stated for § 9401.108, amended
§9401.109 also would create a new
exemption for the provision of
telephone, cable, gas, electricity, water,
or other similar utility services on
credit.

Proposed Amended § 9401.111—
Restrictions on Participating in Matters
Involving Covered Entities

The proposed rule would amend
§9401.111 by reorganizing this section
and expanding the definition of
“covered entity.” Proposed paragraph
(b)(1) would expand the definition to
include any person for whom the
employee is serving or seeking to serve,
or has served within the last year, as an
officer, director, trustee, general partner,

agent, attorney, consultant, contractor,
or employee. This proposal builds on
OGE’s impartiality rule at 5 CFR
2635.502(b)(iv), and is based on the
Bureau’s presumption that a reasonable
person likely would question an
employee’s impartiality when the
employee is participating in a particular
matter involving specific parties in
which a covered entity is a party or
represents a party. Disqualification of
the employee eliminates the potential
for an appearance of preferential
treatment in those instances where the
employee’s connection to a covered
entity would likely raise questions
regarding the appropriateness of actions
taken by the employee or the Bureau.

The current definition of “covered
entity” includes, among others, a person
for whom the employee is aware that
the employee’s parent, child, or sibling
is serving or seeking to serve as an
officer, director, trustee, general partner,
agent, attorney, consultant, contractor,
or employee. Employees have
questioned whether this restriction
extends to stepfamily members and half
siblings. The proposed regulation in
paragraph (b)(2) extends the restriction
to stepfathers, stepmothers, stepsons,
stepdaughters, stepbrothers, stepsisters,
half-brothers, and half-sisters. The
Bureau has determined that this
proposed regulation is needed so that a
reasonable person will not question the
impartiality and objectivity with which
the Bureau administers its agency
programs.

ITI. Matters of Regulatory Procedure

Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996 (the RFA), requires
each agency to consider the potential
impact of its regulations on small
entities, including small businesses,
small governmental units, and small
not-for-profit organizations, unless the
head of the agency certifies that the
rules will not have a significant
economic impact on a substantial
number of small entities. The Director of
the Bureau so certifies. The rule does
not impose any obligations or standards
of conduct for purposes of analysis
under the RFA, and it therefore does not
give rise to a regulatory compliance
burden for small entities.

Paperwork Reduction Act

The Bureau has determined that this
proposed rule does not impose any new
recordkeeping, reporting, or disclosure
requirements on members of the public
that would be collections of information

requiring approval under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 5 CFR Part 9401

Conlflict of interests, Government
employees.

Authority and Issuance

For the reasons set forth in the
preamble, the Bureau, in concurrence
with OGE, proposes to amend part 9401
of title 5 of the Code of Federal
Regulations to read as follows:

PART 9401—SUPPLEMENTAL
STANDARDS OF ETHICAL CONDUCT
FOR EMPLOYEES OF THE BUREAU
OF CONSUMER FINANCIAL
PROTECTION

m 1. The authority citation for part 9401
is revised to read as follows:

Authority: 5 U.S.C. 7301; 5 U.S.C. App.
(Ethics in Government Act of 1978); E.O.
12674, 54 FR 15159 (April 12, 1989); 3 GFR,
1898 Comp., p.215, as modified by E.O.
12731, 55 FR 42547 (October 17, 1990); 3
CFR, 1990 Comp., p. 306; 5 CFR 2635.105,
2635.403, 2635.502 and 2635.803.

m 2. Section 9401.102 is revised to read
as follows:

§9401.102 Definitions.

For purposes of this part:

CFPB Ethics Regulations means the
supplemental ethics standards set forth
in this part.

Control means the possession, direct
or indirect, of the power or authority to
manage, direct, or oversee.

Credit has the meaning set forth in 12
U.S.C. 5481(7) and as further defined in
regulations promulgated by the Bureau
to implement that statute. A person may
have credit without any outstanding
balance owed.

Dependent child has the meaning set
forth in 5 CFR 2634.105(d). It includes
an employee’s son, daughter, stepson, or
stepdaughter if:

(1) Unmarried, under the age of 21,
and living in the employee’s household;
or

(2) Claimed as a “dependent” on the
employee’s income tax return.

Designated Agency Ethics Official
(DAEQO) means the official within the
Bureau that the Director has appointed
to coordinate and manage the ethics
program at the Bureau, under 5 CFR
2638.202(b). For purposes of this part,
the term “DAEQ” also includes the
Alternate DAEO appointed under 5 CFR
2638.202(b), and a designee of the
DAEO or Alternate DAEO unless a
particular provision says an authority is
reserved to the DAEO.

Director means the Director of the
Bureau.



2926

Federal Register/Vol. 82, No. 6/Tuesday, January 10, 2017 /Proposed Rules

Domestic partner means a person
with whom a Bureau employee:

(1) Has a close and committed
personal relationship and both parties
are at least 18 years of age, are each
other’s sole domestic partner and intend
to remain in the relationship
indefinitely, and neither is married to,
in a civil union with, or partnered with
any other spouse or domestic partner;

(2) Is not related by blood in a manner
that would bar marriage under the laws
of the jurisdiction in which the
employee resides;

(3) Is in a financially interdependent
relationship in which both agree to be
responsible for each other’s common
welfare and share in financial
obligations; and

(4) Has shared for at least six months
the same regular and permanent
residence in a committed relationship
and both parties intend to do so
indefinitely, or would maintain a
common residence but for an
assignment abroad or other
employment-related, financial, or
similar obstacle.

Employee means an employee of the
Bureau, other than a special
Government employee.

Entity supervised by the Bureau
means a person that is subject to the
Bureau’s supervision authority pursuant
to 12 U.S.C. 5514(a)(1) or 5515(a) and in
regulations promulgated thereunder, as
identified on a list to be maintained by
the Bureau.

Indebted or indebtedness means a
legal obligation under which an
individual or borrower received money
or assets on credit, and currently owes
payment.

Indebted to an entity means an
obligation to make payments to an
entity as a result of an indebtedness,
whether originally made with that entity
or with another entity. This includes
without limitation, a servicer on a
mortgage to whom payments are made.

OGE Standards mean the Standards of
Ethical Conduct for Employees of the
Executive Branch contained in 5 CFR
part 2635.

Participate means personal and
substantial participation and has the
meaning set forth in 5 CFR
2635.402(b)(4). An employee
participates when, for example, he or
she makes a decision, gives approval or
disapproval, renders advice, provides a
recommendation, conducts an
investigation or examination, or takes an
official action in a particular matter, and
such involvement is of significance to
the matter. It requires more than official
responsibility, knowledge, perfunctory
involvement, or involvement on an
administrative or peripheral issue.

Particular matter has the meaning set
forth in 5 CFR 2635.402(b)(3). The term
includes a matter that involves
deliberation, decision, or action and is
focused upon the interests of specific
persons or a discrete and identifiable
class of persons. It may include
governmental action such as legislation,
regulations, or policy-making that is
narrowly focused on the interest of a
discrete and identifiable class of
persons.

Particular matter involving specific
parties has the meaning set forth in 5
CFR 2641.201(h). Such a matter
typically involves a specific proceeding
affecting the legal rights of the parties or
an isolatable transaction or related set of
transactions between identified parties.
The term includes without limitation, a
contract, audit, enforcement action,
examination, investigation, litigation
proceeding, or request for a ruling.

Person has the same meaning set forth
in 5 CFR 2635.102(k). It includes
without limitation, an individual,
corporation and subsidiaries it controls,
company, association, firm, partnership,
society, joint stock company, or any
other organization or institution.

Practice of law means the provision of
legal advice or services where there is
a client relationship of trust or reliance.
One is presumed to be practicing law
when engaging in any of the following
conduct on behalf of another:

(1) Preparing any legal document,
including any deeds, mortgages,
assignments, discharges, leases, trust
instruments, or any other instruments
intended to affect interests in real or
personal property, wills, codicils,
instruments intended to affect the
disposition of property of decedents’
estates, other instruments intended to
affect or secure legal rights, and
contracts except routine agreements
incidental to a regular course of
business;

(2) Preparing or expressing legal
opinions;

(3) Appearing or acting as an attorney
in any tribunal;

(4) Preparing any claims, demands or
pleadings of any kind, or any written
documents containing legal argument or
interpretation of law, for filing in any
court, administrative agency, or other
tribunal;

(5) Providing advice or counsel as to
how any of the activities described in
subparagraphs (1) through (4) might be
done, or whether they were done, in
accordance with applicable law; or

(6) Furnishing an attorney or
attorneys, or other persons, to render the
services described in subparagraphs (1)
through (5) above.

Security means an interest in debt or
equity instruments. The term includes
without limitation, secured and
unsecured bonds, debentures, notes,
securitized assets, commercial papers,
and preferred and common stock. The
term encompasses both current and
contingent ownership interests; a
beneficial or legal interest derived from
a trust; a right to acquire or dispose of
any long or short position in debt or
equity interests; interests convertible
into debt or equity interests; and
options, rights, warrants, puts, calls,
straddles, derivatives, and other similar
interests. It does not include deposits;
credit union shares; a future interest
created by someone other than the
employee or the employee’s spouse or
dependent child; or a right as a
beneficiary of an estate that has not been
settled.

Special Government employee has the
meaning set forth in 5 CFR 2635.102(1).

Spouse means an employee’s husband
or wife by lawful marriage, but does not
include an employee’s spouse if:

(1) The employee and the employee’s
spouse are separated;

(2) The employee and the employee’s
spouse live apart;

(3) There is an intention to end the
marriage or separate permanently; and

(4) The employee has no control over
the separated spouse’s securities.

Vested legal or beneficial interest
means a present right or title to
property, which carries with it an
existing right of alienation, even though
the right to possession or enjoyment
may be postponed to some uncertain
time in the future. This includes a
future interest when one has a right,
defeasible or indefeasible, to immediate
possession or enjoyment of the property,
upon the ceasing of another’s interest.

m 3. Section 9401.104 is revised to read
as follows:

§9401.104 Additional rules concerning
outside employment for covered
employees.

(a) Prohibited outside employment
with an entity supervised by the Bureau.
A covered employee shall not engage in
compensated outside employment for
an entity supervised by the Bureau or
for an officer, director, or employee of
such entity. For purposes of this section,
“employment” has the same meaning as
set forth in § 9401.103(b) of this part.

(b) Use of professional licenses related
to real estate. A covered employee who
holds a license related to real estate,
mortgage brokerage, property appraisals,
or real property insurance is prohibited
from using such license for the
production of income. The DAEQO, in
consultation with senior management in
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the Division in which the employee
works, may grant a limited waiver to
this prohibition based on a written
finding that the specific transaction
which requires use of the license will
not create an appearance of loss of
impartiality or use of public office for
private gain.

(c) Definition of covered employee.
For purposes of this section, “covered
employee” means:

(1) An employee in the Division of
Supervision, Enforcement, and Fair
Lending;

(2) An employee serving in an
attorney position;

(3) An employee in the Office of
Research, serving as a section chief at
Bureau pay band 71 or above or as a
senior economist in the Compliance
Analytics and Policy Section;

(4) An employee serving in the Office
of Consumer Response in an
investigations position;

(5) An employee required to file a
Public Financial Disclosure Report
(OGE Form 278e) under 5 CFR part
2634; or

(6) Any other Bureau employee
specified in a Bureau order or directive
whose duties and responsibilities, as
determined by the DAEO, require
application of the prohibition on
outside employment contained in this
section to ensure public confidence that
the Bureau’s programs are conducted
impartially and objectively.

m 4. Section 9401.105 is amended by
revising paragraphs (a) introductory
text, (a)(1), (b)(1), and (b)(2) to read as
follows:

§9401.105 Additional rules concerning
outside employment for Bureau attorneys.

(a) Prohibited outside practice of law.
In addition to the prior approval
requirements under § 9401.103 and the
outside employment restrictions under
§9401.104 of this part, an employee
serving in an attorney position shall not
engage in the practice of law outside the
employee’s official Bureau duties that
might require the attorney to:

(1) Take a position that is or appears
to be in conflict with the interests of the

Bureau; or
* * * * *

(b) EE

(1) In those matters in which the
attorney has participated personally and
substantially as a Government
employee; or

(2) In those matters which are the
subject of the attorney’s official
responsibility.
m 5. Section 9401.106 is revised to read
as follows:

§9401.106 Prohibited financial interests.

(a) Prohibited interests. Except as
permitted by this section, an employee
or an employee’s spouse or minor child
shall not own or control a security in:

(1) An entity supervised by the
Bureau; or

(2) A collective investment fund that
has a stated policy of concentrating its
investments in the financial services or
banking industry. A collective
investment fund includes, without
limitation, mutual funds, unit
investment trusts (UITs), exchange
traded funds (ETFs), real estate
investment trusts (REITs), and limited
partnerships.

(b) Exceptions. Interests prohibited in
paragraph (a) of this section do not
include the ownership or control of a
security in:

(1) Collective investment funds. A
publicly traded or publicly available
collective investment fund if:

(i) The fund does not have a stated
policy of concentrating its investments
in the financial services or banking
industry; and

(ii) Neither the employee nor the
employee’s spouse or minor child
exercises or has the ability to exercise
control over or selection of the financial
interests held by the fund.

(2) Diversified employee benefit plans.
A pension or other retirement fund,
trust, or plan established or maintained
by an employer or an employee
organization, or both, to provide its
participants with medical, disability,
death, unemployment, or vacation
benefits, training programs, day care
centers, scholarship funds, prepaid legal
services, deferred income, or retirement
income (employee plan), provided:

(i) The employee plan does not have
a stated policy of concentrating its
investments in any industry, business,
single country other than the United
States, or bonds of a single State within
the United States;

(ii) The investments of the employee
plan are administered by an
independent trustee

(iii) The employee plan’s trustee has
a written policy of varying the plan
investments;

(iv) Neither the employee nor the
employee’s spouse or minor child
participates in the selection of the
employee plan’s investments or
designates specific plan investments
(except for directing that contributions
be divided among several different
categories of investments, such as
stocks, bonds, or mutual funds, which
are available to plan participants); and

(v) The employee plan is not a profit-
sharing or stock bonus plan.

(3) Federal retirement and thrift
savings plans. Funds administered by
the Thrift Plan for Employees of the
Federal Reserve System, the Retirement
Plan for Employees of the Federal
Reserve System, the Thrift Savings Plan,
or a Federal government agency.

(4) State pension plans. A pension
plan established or maintained by a
State government or any political
subdivision of a State government for its
employees.

(c) Reporting and divestiture of
prohibited interests—(1) New
employees. Within 30 calendar days
from the start of employment with the
Bureau, an employee must notify the
DAEQ in writing of a financial interest
prohibited under paragraph (a) of this
section that the employee or the
employee’s spouse or minor child
acquired prior to the start of the
employee’s employment with the
Bureau. The employee or the
employee’s spouse or minor child shall
divest prohibited securities within 90
days after the start of the employee’s
employment at the Bureau.

(2) Newly prohibited interest. Within
30 days after the Bureau updates and
internally publishes a new list of
entities supervised by the Bureau, an
employee who owns or controls, or
whose spouse or minor child owns or
controls, a security in an entity newly
added to that list must notify the DAEO
in writing. The employee or the
employee’s spouse or minor child shall
divest prohibited securities within 90
days after internal publication of the
new list.

(3) Interests acquired without specific
intent. If an employee or an employee’s
spouse or minor child acquires a
financial interest prohibited under
paragraph (a) of this section as a result
of marriage, inheritance, or otherwise
without specific intent to acquire, the
employee must notify the DAEO in
writing within 30 days of the
acquisition. The employee or the
employee’s spouse or minor child shall
divest prohibited securities within 90
days of the acquisition.

(d) Disqualification and divestiture—
(1) Securities in entities supervised by
the Bureau. If an employee or an
employee’s spouse or minor child owns
or controls a security in an entity that
is prohibited under paragraph (a)(1) of
this section, the employee shall
immediately disqualify himself or
herself from participating in all
particular matters affecting that entity,
unless and until the security is divested
or the employee is granted a waiver
pursuant to paragraph (e) of this section
and the waiver includes an
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authorization allowing the employee to
participate in such matters.

(2) Securities in collective investment
funds. If an employee or an employee’s
spouse or minor child owns or controls
a security in a collective investment
fund that is prohibited under paragraph
(a)(2) of this section, the employee shall
immediately disqualify himself or
herself from participating in all
particular matters affecting one or more
holdings of the collective investment
fund if the affected holding is invested
in the financial services or banking
industry, unless and until the collective
investment fund is divested or the
employee is granted a waiver pursuant
to paragraph (e) of this section and the
waiver includes an authorization
allowing the employee to participate in
such matters.

(e) Waivers. Upon request by the
employee, the DAEO in the DAEQ’s sole
discretion has the authority to grant an
individual waiver under this paragraph.
The DAEQO’s authority to grant an
individual waiver under this paragraph
may not be delegated to any person
except the Alternate DAEO. The DAEO,
in consultation with senior management
in the Division in which the employee
works, may issue a written waiver
permitting the employee or the
employee’s spouse or minor child to
own or control a particular security that
otherwise would be prohibited by this
section, after considering all relevant
factors. Relevant factors include,
without limitation, whether:

(1) Mitigating circumstances exist due
to the way the employee or the
employee’s spouse or minor child
acquired ownership or control of the
security. Mitigating circumstances may
include without limitation:

(i) The employee or the employee’s
spouse or minor child acquired the
security through inheritance, merger,
acquisition, or other change in corporate
structure, or otherwise without specific
intent on the part of the employee or the
employee’s spouse or minor child; or

(ii) The employee’s spouse received
the security as part of a compensation
package in connection with
employment or prior to marriage to the
employee;

(2) The employee makes a prompt and
complete written disclosure of the
security to the DAEO;

(3) The disqualification of the
employee from participating in
particular matters pursuant to paragraph
(d) of this section, as specified in the
written waiver, would not unduly
interfere with the full performance of
the employee’s duties; and

(4) The granting of the waiver would
not unduly undermine the public’s

confidence in the impartiality and
objectivity with which:

(i) The employee performs the
employee’s official Bureau duties; and

(ii) The Division in which the
employee works executes its programs
and functions.

(f) Covered third party entities.
Immediately after becoming aware that
a covered third party entity owns or
controls a security that an employee
would be prohibited from owning or
controlling under paragraph (a) of this
section, the employee shall report the
interest in writing to the DAEO. The
DAEO may require the employee to
terminate the relationship with the
covered third party entity, disqualify
himself or herself from certain
particular matters, or take other action
as necessary to avoid a statutory
violation, a violation of the OGE
Standards, or the CFPB Ethics
Regulations, including an appearance of
misuse of position or loss of
impartiality. For purposes of this
paragraph, “covered third party entity”’
includes:

(1) A partnership in which the
employee or the employee’s spouse or
minor child is a general partner;

(2) A partnership or closely held
corporation in which the employee or
the employee’s spouse or minor child
individually or jointly holds more than
a 10 percent equity interest;

(3) A trust in which the employee or
the employee’s spouse or minor child
has a vested legal or beneficial interest;

(4) An investment club or similar
informal investment arrangement
between the employee or the employee’s
spouse or minor child, and others;

(5) A qualified profit sharing,
retirement, or similar plan in which the
employee or the employee’s spouse or
minor child has an interest; or

(6) An entity in which the employee
or the employee’s spouse or minor child
individually or jointly holds more than
a 25 percent equity interest.

m 6. Section 9401.107 and the section
heading are revised to read as follows:

§9401.107 Prohibition on acceptance of
credit or indebtedness on preferential terms
from an entity supervised by the Bureau.

An employee or the employee’s
spouse or minor child may not accept
credit from, become indebted to, or
enter into a financial relationship with
an entity supervised by the Bureau,
unless the credit, indebtedness, or other
financial relationship:

(1) Is offered on terms and conditions
no more favorable than those offered to
the general public; and

(2) Is not otherwise prohibited by law
or inconsistent with the OGE Standards
or the CFPB Ethics Regulations.

m 7. Section 9401.108 is revised to read
as follows:

§9401.108 Restrictions on seeking,
obtaining, or renegotiating credit from an
entity that is or represents a party to a
matter to which an employee is assigned or
may be assigned.

(a) General rules regarding seeking,
obtaining, or renegotiating credit or
indebtedness—(1) Prohibition. While an
employee is assigned to participate in a
particular matter involving specific
parties, the employee or the employee’s
spouse or minor child shall not seek,
obtain, or renegotiate credit or
indebtedness with an entity that is a
party or represents a party to the matter.
This prohibition also applies to a
particular matter involving specific
parties pending at the Bureau in which
the employee is not currently
participating but of which the employee
is aware and believes it is likely that the
employee will participate.

(2) Cooling off period. The prohibition
in paragraph (a)(1) of this section
continues for two years after the
employee’s participation in the
particular matter has ended.

(b) Rules regarding credit or
indebtedness secured by principal
residence. Notwithstanding paragraph
(a) of this section, an employee or an
employee’s spouse or minor child may
seek, obtain, or renegotiate credit or
indebtedness secured by residential real
property with an entity, subject to the
following conditions:

(1) The residential real property is or
will be the principal residence of the
employee or the employee’s spouse or
minor child;

(2) A minimum of three months have
passed since the end of the employee’s
participation in each particular matter
involving specific parties in which that
entity was a party or represented a
party;

(3) The employee is disqualified from
participating in particular matters
involving specific parties in which that
entity is a party or represents a party
while the employee or the employee’s
spouse or minor child is seeking,
obtaining, or renegotiating the credit or
indebtedness;

(4) The employee or the employee’s
spouse or minor child seeking,
obtaining, or negotiating the credit or
indebtedness must satisfy all financial
requirements generally applicable to all
applicants for the same type of credit or
indebtedness for residential real
property; and

(5) The credit or indebtedness is
obtained on terms and conditions no
more favorable than those offered to the
general public.
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(c) Specific rules for employee’s
spouse and minor child. The
prohibitions in paragraphs (a) and (b) of
this section do not apply when the
employee’s spouse or minor child is
seeking, obtaining, or renegotiating
credit or indebtedness and:

(1) The credit or indebtedness is
supported only by the income or
independent means of the spouse or
minor child;

(2) The credit or indebtedness is
obtained on terms and conditions no
more favorable than those offered to the
general public; and

(3) The employee does not participate
in the negotiating for the credit or
indebtedness or serve as co-maker,
endorser or guarantor of the credit or
indebtedness.

(d) Disqualification requirement for
credit sought by person related to an
employee. An employee shall disqualify
himself or herself from participating in
a particular matter involving specific
parties as soon as the employee learns
that any of the following persons are
seeking, obtaining, or renegotiating
credit or indebtedness with an entity
that is or represents a party to the
matter:

(1) The employee’s spouse, domestic
partner, or dependent child;

(2) A partnership in which the
employee or the employee’s spouse,
domestic partner, or dependent child is
a general partner;

(3) A partnership or closely held
corporation in which the employee or
the employee’s spouse, domestic
partner, or dependent child individually
or jointly owns or controls more than a
10 percent equity interest;

(4) A trust in which the employee or
the employee’s spouse, domestic
partner, or dependent child has a vested
legal or beneficial interest;

(5) An investment club or similar
informal investment arrangement
between the employee or the employee’s
spouse, domestic partner, or dependent
child, and others;

(6) A qualified profit sharing,
retirement, or similar plan in which the
employee or the employee’s spouse,
domestic partner, or dependent child
has an interest; or

(7) An entity in which the employee
or the employee’s spouse, domestic
partner, or dependent child individually
or jointly holds more than a 25 percent
equity interest.

(e) Exemptions. The following forms
of credit are exempted from the
prohibitions in paragraphs (a) and (b) of
this section and the disqualification
requirement in paragraph (d) of this
section, provided the credit is offered on

terms and conditions no more favorable
than those offered to the general public:

(1) Revolving consumer credit or
charge cards;

(2) Overdraft protection on checking
accounts and similar accounts; and

(3) The provision of telephone, cable,
gas, electricity, water, or other similar
utility services provided on credit (i.e.,
the service is provided before payment
is due such that consumers incur debt
as they use the service and receive
periodic bills for the services used).

(f) Waivers. The DAEOQ, after
consultation with senior management in
the Division in which the employee
works, may grant a written waiver from
the prohibition in paragraphs (a) or (b)
of this section or the disqualification
requirement in paragraph (d) of this
section, based on a determination that
participation in matters otherwise
prohibited by this section would not be
prohibited by law (18 U.S.C. 208) or
create an appearance of loss of
impartiality or use of public office for
private gain, and would not otherwise
be inconsistent with the OGE Standards
or the CFPB Ethics Regulations.

m 8. Section 9401.109 is amended by:
m a. Revising the section heading;

m b. Revising paragraphs (a)(5) and
(b)(1) through (5); and

m c. Adding paragraphs (b)(6) and (7).

The revisions and additions read as
follows:

§9401.109 Disqualification of employees
from particular matters involving existing
creditors.

(a] * % %

(5) A trust in which the employee or
the employee’s spouse, domestic
partner, or dependent child has a vested
legal or beneficial interest;

* * * * *

(b] E

(1) Revolving consumer credit or
charge cards;

(2) Overdraft protection on checking
accounts and similar accounts;

(3) Amortizing indebtedness on
consumer goods (e.g., automobiles);

(4) Automobile leases for primarily
personal (consumer) use vehicles;

(5) The provision of telephone, cable,
gas, electricity, water, or other similar
utility services provided on credit (i.e.,
the service is provided before payment
is due such that consumers incur debt
as they use the service and receive
periodic bills for the services used);

(6) Educational loans (e.g., student
loans; loans taken out by a parent or
guardian to pay for a child’s education
costs); and

(7) Loans on residential homes (e.g.,
home mortgages; home equity lines of
credit).

* * * * *

m 9. Section 9401.110 is revised to read
as follows:

§9401.110 Prohibited recommendations.

An employee shall not make
recommendations or suggestions,
directly or indirectly, concerning the
acquisition or sale or other divestiture of
a security in an entity supervised by the
Bureau, or an entity that is or represents
a party to a particular matter involving
specific parties to which the employee
is assigned.

m 10. Section 9401.111 is revised to read
as follows:

§9401.111 Restriction on participating in
matters involving covered entities.

(a) Disqualification required. Absent
an authorization pursuant to paragraph
(c) of this section, an employee shall not
participate in a particular matter
involving specific parties if a covered
entity is or represents a party to the
matter.

(b) “Covered entity’’ defined. For
purposes of this section, a “covered
entity”” includes:

(1) Any person for whom the
employee is serving or seeking to serve,
or has served with the last year, as
officer, director, trustee, general partner,
agent, attorney, consultant, contractor,
or employee; or

(2) Any person for whom the
employee is aware the employee’s
spouse, domestic partner, fiancé, child,
parent, sibling, stepfather, stepmother,
stepson, stepdaughter, stepbrother,
stepsister, half-brother, half-sister, or
member of the employee’s household is
serving or seeking to serve as an officer,
director, trustee, general partner, agent,
attorney, consultant, contractor, or
employee.

(c) Waivers. The DAEO may authorize
the employee to participate in a matter
that would require disqualification
under paragraph (a) of this section,
using the authorization process set forth
in 5 CFR 2635.502(d) of the OGE
Standards. The DAEO will consult with
senior management in the Division in
which the employee works before
issuing such an authorization.

Dated: December 15, 2016.
Richard Cordray,

Director, Bureau of Consumer Financial
Protection.

Walter M. Shaub, Jr.,

Director, Office of Government Ethics.
[FR Doc. 2016-31596 Filed 1-9-17; 8:45 am]
BILLING CODE 4810-AM-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2014-0715]
RIN 1625-AA08

Special Local Regulation; Mavericks
Surf Competition, Half Moon Bay, CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
revise a special local regulation in the
navigable waters of Half Moon Bay, CA,
near Pillar Point in support of the
Mavericks Surf Competition, an annual
invitational surf competition held at the
Mavericks Break. We are proposing this
revision to improve the regulation by
making it clearer and to have it better
reflect the natural conditions that must
be met for this surf competition to take
place. This regulation is necessary to
provide for the safety of life on the
navigable waters immediately prior to,
during, and immediately after the
surfing competition, which is held only
one day between November 1 of each
year and March 31 of the following year.
This proposed revision would
temporarily restrict vessel traffic in the
vicinity of Pillar Point and prohibit
vessels and persons not participating in
the surfing event from entering the
dedicated surfing area and a designated
no-entry area. We invite your comments
on this proposed rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before February 9, 2017.

ADDRESSES: You may submit comments
identified by docket number USCG—
2015-0427 using the Federal
eRulemaking Portal at http://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email Lieutenant
Marcia Medina, U.S. Coast Guard Sector
San Francisco; telephone (415) 399—
7443, email at D11-PF-MarineEvents@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

ATON Aids to Navigation
CFR Code of Federal Regulations
COTP Captain of the Port

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking
OCMI Officer in Charge, Marine Inspection
PATCOM Patrol Commander

§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

The Mavericks Surf Competition has
grown in popularity within the past
several years. Due to the inherent
dangers of the competition and the
disruption to the normal uses of the
waterways in the vicinity of Pillar Point,
the Coast Guard issues a Marine Event
Permit to the event sponsor. Following
the collapse of the Cliffside viewing area
in 2011, the Coast Guard became
concerned that the loss of shore-side
viewing would result in a larger than
expected number of spectator vessels in
the vicinity of the event.

The Coast Guard considered
promulgating a safety zone which
would prevent spectator vessels from
encroaching on the competition area to
preserve the safety of both the surfers
and the spectators. Because it proved
impossible to reliably predetermine the
exact location of breaking surf, the Coast
Guard did not establish a safety zone for
subsequent events, but has continued to
maintain a presence at the event to
protect the competitors from
encroaching spectator vessels and vice
versa.

This proposed rulemaking would
formalize the scheme employed during
the 2013, 2014, and 2015 competitions,
which proved to be an effective means
of separating competitors from
spectators. The two zones and
associated regulations contained in this
proposed rule are intended to ensure the
safety of competitors from spectator
vessels, and to enhance safety of
spectator vessels by creating a
designated area in which the Coast
Guard may direct the movement of such
vessels. Because of the dangers posed by
the surf conditions during the
Mavericks Surf Competition, the special
local regulation is necessary to provide
for the safety of event participants,
spectators, and other vessels transiting
the event area. For the safety concerns
noted, it is in the public interest to have
these regulations in effect during the
event.

On October 15, 2014, the Coast Guard
published an interim rule and request
for comments in the Federal Register
(79 FR 61762) establishing the special
local regulation 33 CFR 100.1106. We
received no comments during the
comment period on the interim rule.
Although the event was not held during

the 2014-2015 season, the planning
process proved to be vital in identifying
updates to the rule as proposed here.

On November 3, 2015, we published
a temporary final rule (80 FR 67635) for
the Mavericks Surf Competition which
was most recently held on February 12,
2016. That temporary rule was needed
to keep spectators and vessels a safe
distance away from the event
participants and the hazardous waters
surrounding Pillar Point. Past
competitions have demonstrated the
importance of restricting access to the
competition area to only vessels in
direct support of the competitors. In the
Coast Guard’s assessment, that
temporary final rule provided an
effective scheme for ensuring the safety
of life during the Mavericks Surf
Competition.

We are proposing the following
changes based on lessons learned during
the multi-agency planning process. The
name of this event has changed over the
years based on the sponsor. The Coast
Guard decided to propose this rule
using the event name ‘“Mavericks Surf
Competition” to remove any affiliation
with past or future sponsors and to keep
the name of the event generic in order
to apply to any future sponsor. In
addition, this proposed rule would
clarify that the maintenance of the buoy
placement throughout the course of the
event is a requirement for the event
sponsor. The definition of “support
vessels” has been updated to
specifically include jet skis and to
clarify that they must be pre-designated
and approved to serve as such for this
event by the Officer in Charge, Marine
Inspection (OCMI) prior to the
competition. Due to the temperamental
nature of buoy locations with regards to
swing circles, the proposed definition
for “Zone 1” and “Zone 2" would both
amend the ATON buoy reference of
“Pillar Point Entrance Lighted Gong
Buoy 1” to only reference a latitude and
longitude position. Finally, the
definition of “spectator vessel”” was
expanded to specifically include
human-powered craft.

Under 33 CFR 100.35, the Coast
Guard District Commander has
authority to promulgate certain special
local regulations deemed necessary to
ensure the safety of life on the navigable
waters immediately before, during, and
immediately after an approved regatta or
marine parade. The Commander of
Coast Guard District 11 has delegated to
the Captain of the Port (COTP) San
Francisco the responsibility of issuing
such regulations.

The Mavericks Surf Competition is a
one-day ‘“Big Wave” surfing
competition between the top big wave
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surfers as chosen by the event organizer.
The competition only occurs when 15—
20 foot waves are sustained for over 24
hours and are combined with mild
easterly winds of no more than 5-10
knots. The rock and reef ridges that
make up the sea floor of the Pillar Point
area, combined with optimal weather
conditions, create the large waves for
which Mavericks is known. Due to the
hazardous waters surrounding Pillar
Point at the time of the surfing
competition, the Coast Guard is
proposing to modify § 100.1106 which
establishes a special local regulation in
the vicinity of Pillar Point that restricts
navigation in the area of the surf
competition and in neighboring
hazardous areas. This proposed rule is
intended to ensure the safety of
competitors by delineating a specific
competition area, and to provide for the
safety of spectators by imposing
operating restrictions on those vessels.

III. Discussion of Proposed Rule

The Coast Guard proposes to revise a
regulated area for the Mavericks Surf
Competition. The Mavericks Surf
Competition will take place on a day
that presents favorable surf conditions
between November 1 of each year and
March 31 of the following year, from 6
a.m. until 6 p.m. The Mavericks Surf
Competition can only occur when 15-20
foot waves are sustained for over 24
hours and are combined with mild
easterly winds of no more than 5-10
knots. Unpredictable weather patterns
and the event’s narrow operating
window limit the Coast Guard’s ability
to notify the public of the event. The
Coast Guard would issue notice of the
event as soon as practicable, but no later
than 24 hours before Competition day
via the Broadcast Notice to Mariners
and issue a written Boating Public
Safety Notice at least 24 hours in
advance of Competition day. Also, the
zones that would be established by this
proposed rule will be prominently
marked by at least 8 buoys throughout
the course of the event.

The Mavericks Surf Competition will
occur in the navigable waters of Half
Moon Bay, CA, in the vicinity of Pillar
Point as depicted in National Oceanic
and Atmospheric Administration
(NOAA) Chart 18682 (http://
www.charts.noaa.gov/OnLineViewer/
18682.shtml). The Coast Guard will
enforce a regulated area defined by an
arc extending 1000 yards from Sail Rock
(37°2934” N., 122°30°02” W.) excluding
the waters within Pillar Point Harbor.
All proposed restrictions would apply
only between 6 a.m. and 6 p.m. on the
day of the actual competition.

The effect of this regulation would be
to restrict navigation in the vicinity of
Pillar Point during the Mavericks Surf
Competition. During the enforcement
period, the Coast Guard would direct
the movement and access of all vessels
within the regulated area. The regulated
area will be divided into two zones.
Zone 1 will be designated as the
competition area, and the movement of
vessels within Zone 2 will be controlled
by the Patrol Commander (PATCOM).

This regulation is needed to keep
spectators and vessels a safe distance
away from the event participants and
the hazardous waters surrounding Pillar
Point. Past competitions have
demonstrated the importance of
restricting access to the competition
area to only vessels in direct support of
the competitors. Failure to comply with
the lawful directions of the Coast Guard
could result in additional vessel
movement restrictions, citation, or both.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This NPRM has not been
designated a “‘significant regulatory
action,” under Executive Order 12866.
Accordingly, the NPRM has not been
reviewed by the Office of Management
and Budget.

We expect the economic impact of
this rule does not rise to the level of
necessitating a full Regulatory
Evaluation. The regulated area and
associated regulations are limited in
duration, and are limited to a narrowly
tailored geographic area. In addition,
although this rule restricts access to the
waters encompassed by the regulated
area, the local waterway users will be
notified via public Broadcast Notice to
Mariners to ensure t