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OFFICE OF GOVERNMENT ETHICS

5 CFR Part 2641
RIN 3209-AA14
Post-Employment Conflict of Interest

Restrictions; Revision of Departmental
Component Designations

AGENCY: Office of Government Ethics.
ACTION: Final rule.

SUMMARY: The U.S. Office of
Government Ethics (OGE) is issuing this
final rule to revise the component
designations of two agencies for
purposes of the one-year post-
employment conflict of interest
restriction for senior employees.
Specifically, OGE is revoking two
existing component designations and
adding five new component
designations, based on the
recommendations of the agencies
concerned.

DATES: This rule is effective December
29, 2016, except for the amendments to
Appendix B to 5 CFR part 2641 set forth
in amendatory instructions 2.b. and 2.c.,
which are effective March 29, 2017.

FOR FURTHER INFORMATION CONTACT:
Kimberly L. Sikora Panza, Associate
Counsel, Office of Government Ethics,
Suite 500, 1201 New York Avenue NW.,
Washington, DC 20005-3917;
Telephone: (202) 482—9300; TTY: (800)
877-8339; FAX: (202) 482-9237.

SUPPLEMENTARY INFORMATION:

I. Background

The Director of OGE (Director) is
authorized by 18 U.S.C. 207(h) to
designate distinct and separate
departmental or agency components in
the executive branch for purposes of 18
U.S.C. 207(c), the one-year post-
employment conflict of interest
restriction for senior employees. The
representational bar of 18 U.S.C. 207(c)
usually extends to the whole of any

department or agency in which a former
senior employee served in any capacity
during the year prior to termination
from a senior employee position.
However, 18 U.S.C. 207(h) provides that
whenever the Director determines that
an agency or bureau within a
department or agency in the executive
branch exercises functions which are
distinct and separate from the remaining
functions of the department or agency
and there exists no potential for use of
undue influence or unfair advantage
based on past Government service, the
Director shall by rule designate such
agency or bureau as a separate
component of that department or
agency. Under 18 U.S.C. 207(h)(2),
component designations do not apply to
persons employed at a rate of pay
specified in or fixed according to
subchapter II of 5 U.S.C. chapter 53 (the
Executive Schedule). Component
designations are listed in appendix B to
5 CFR part 2641.

Pursuant to the procedures prescribed
in 5 CFR 2641.302(e), two agencies
forwarded written requests to OGE to
amend their listings in appendix B to
part 2641, and on October 18, 2016,
OGE published a proposed rule in the
Federal Register, 81 FR 71644, Oct. 18,
2016, that proposed to revise the
component designations of those two
agencies. The proposed rule provided a
30-day comment period, which ended
on November 17, 2016. OGE did not
receive any comments. The rationale for
the proposed rule, which OGE is now
adopting as final, is explained in the
preamble at: https://www.gpo.gov/fdsys/
pkg/FR-2016-10-18/pdf/2016-25054.pdf.

For the reasons stated in the preamble
to the proposed rule, OGE is granting
the request of the Department of Labor
and is amending the agency’s listing in
appendix B to part 2641 to remove the
designation of the Employment
Standards Administration (ESA), and in
the place of ESA, designate the Office of
Federal Contract Compliance Programs,
Office of Labor Management Standards,
Office of Workers’ Compensation
Programs, and the Wage and Hour
Division as distinct and separate
components of the Department of Labor
for purposes of 18 U.S.C. 207(c). OGE
also is granting the request of the
Department of Transportation and
amending the agency’s listing in
appendix B to part 2641 to remove the
designation of the Surface

Transportation Board and designate the
Pipeline and Hazardous Materials Safety
Administration as a distinct and
separate component of the Department
of Transportation for purposes of 18
U.S.C. 207(c).

As indicated in 5 CFR 2641.302(f), a
designation ““shall be effective on the
date the rule creating the designation is
published in the Federal Register and
shall be effective as to individuals who
terminated senior service either before,
on or after that date.” Initial
designations in appendix B to part 2641
were effective as of January 1, 1991. The
effective date of subsequent
designations is indicated by means of
parenthetical entries in appendix B. The
new component designations made in
this rule are effective December 29,
2016.

As also indicated in 5 CFR
2641.302(f), revocation of a component
designation is effective 90 days after the
publication in the Federal Register of
the rule that revokes the designation.
Accordingly, the component
designation revocations made in this
rule will take effect March 29, 2017.
Revocations are not effective as to any
individual terminating senior service
prior to the expiration of the 90-day
period.

II. Matters of Regulatory Procedure
Regulatory Flexibility Act

As Director of the Office of
Government Ethics, I certify under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) that this final rule will not
have a significant economic impact on
a substantial number of small entities
because it affects only Federal
departments and agencies and current
and former Federal employees.

Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. chapter 35) does not apply to this
final rule because it does not contain
information collection requirements that
require the approval of the Office of
Management and Budget.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
chapter 25, subchapter II), this final rule
will not significantly or uniquely affect
small governments and will not result in
increased expenditures by State, local,
and tribal governments, in the aggregate,
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or by the private sector, of $100 million
or more (as adjusted for inflation) in any
one year.

Congressional Review Act

The final rule is not a major rule as
defined in 5 U.S.C. chapter 8,
Congressional Review of Agency
Rulemaking.

Executive Orders 12866 and 13563

In promulgating this final rule, the
Office of Government Ethics has
adhered to the regulatory philosophy
and the applicable principles of
regulation set forth in Executive Orders
12866 and 13563. This rule has not been
reviewed by the Office of Management
and Budget under Executive Order
12866 because it is not a ““significant”
regulatory action for the purposes of
that order.

Executive Order 12988

As Director of the Office of
Government Ethics, I have reviewed this
final rule in light of section 3 of
Executive Order 12988, Civil Justice
Reform, and certify that it meets the
applicable standards provided therein.

List of Subjects in 5 CFR Part 2641

Conflict of interests, Government
employees.

Approved: December 22, 2016.
Walter M. Shaub, Jr.,
Director,Office of Government Ethics.

Accordingly, for the reasons set forth
in the preamble, the Office of
Government Ethics is amending 5 CFR
part 2641 as set forth below:

PART 2641—POST-EMPLOYMENT
CONFLICT OF INTEREST
RESTRICTIONS

m 1. The authority citation for part 2641
continues to read as follows:

Authority: 5 U.S.C. app. (Ethics in
Government Act of 1978); 18 U.S.C. 207; E.O.
12674, 54 FR 15159, 3 CFR, 1989 Comp., p.
215, as modified by E.O. 12731, 55 FR 42547,
3 CFR, 1990 Comp., p. 306.

m 2. Amend appendix B to part 2641 as
follows:
m a. Revise the listings for Parent:
Department of Labor and Parent:
Department of Transportation.
m b. Effective March 29, 2017, remove
the Employment Standards
Administration component from the
listing for Parent: Department of Labor
m c. Effective March 29, 2017, remove
the Surface Transportation Board
component from the listing for Parent:
Department of Transportation.

The revisions read as follows:

Appendix B to Part 2641—Agency
Components for Purposes of 18 U.S.C.
207(c)

* * * * *

Parent: Department of Labor
Components:

Bureau of Labor Statistics.

Employee Benefits Security Administration
(formerly Pension and Welfare Benefits
Administration) (effective May 16, 1997).

Employment and Training Administration.

Employment Standards Administration.

Mine Safety and Health Administration.

Occupational Safety and Health
Administration.

Office of Disability Employment Policy
(effective January 30, 2003).

Office of Federal Contract Compliance
Programs (effective December 29, 2016).

Office of Labor Management Standards
(effective December 29, 2016).

Office of Workers’ Compensation Programs
(effective December 29, 2016).

Pension Benefit Guaranty Corporation
(effective May 25, 2011).

Wage and Hour Division (effective December
29, 2016).

* * * * *

Parent: Department of Transportation

Components:

Federal Aviation Administration.

Federal Highway Administration.

Federal Motor Carrier Safety Administration
(effective January 30, 2003).

Federal Railroad Administration.

Federal Transit Administration.

Maritime Administration.

National Highway Traffic Safety
Administration.

Pipeline and Hazardous Materials Safety
Administration (effective December 29,

2016).

Saint Lawrence Seaway Development
Corporation.

Surface Transportation Board (effective May
16, 1997).

* * * * *

[FR Doc. 2016-31457 Filed 12—-28-16; 8:45 am]
BILLING CODE 6345-03-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0498; Directorate
Identifier 2013-SW-052—-AD; Amendment
39-18745; AD 2016-25-19]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters (Previously Eurocopter
France) Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are superseding
airworthiness directive (AD) 2010-21—

07 for Eurocopter France (now Airbus
Helicopters) Model AS350B3 and
EC130B4 helicopters. AD 2010-21-07
required inspecting the pilot’s and co-
pilot’s throttle twist for proper operation
of the contactors. This new AD retains
the requirements of AD 2010-21-07,
includes additional inspection
procedures, and revises the inspection
interval. These actions are intended to
address the unsafe condition on these
products.

DATES: This AD is effective February 2,
2017.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of February 2, 2017.

ADDRESSES: For service information
identified in this final rule, contact
Airbus Helicopters, Inc., 2701 N. Forum
Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232—
0323; fax (972) 641-3775; or at http://
www.airbushelicopters.com/techpub.
You may view this referenced service
information at the FAA, Office of the
Regional Counsel, 10101 Hillwood
Parkway, Fort Worth, Texas, 76177. It is
also available on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0498.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov in Docket No.
FAA-2014-0498; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the European
Aviation Safety Agency (EASA) AD, any
incorporated-by-reference information,
the economic evaluation, any comments
received, and other information. The
address for the Docket Office (phone:
800—647-5527) is Document
Management Facility, U.S. Department
of Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT:
George Schwab, Aviation Safety
Engineer, Safety Management Group,
Rotorcraft Directorate, FAA, 10101
Hillwood Parkway, Fort Worth, Texas,
76101; telephone (817) 222-5110; email
george.schwab@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to remove AD 2010-21-07,
Amendment 39-16467 (75 FR 63052,
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October 14, 2010) and add a new AD.
AD 2010-21-07 required repetitively
inspecting the pilot’s and co-pilot’s
throttle twist for proper operation of the
contactors, which provide for changes
between the “IDLE” and “FLIGHT”
positions of the throttle twist grip
control. The NPRM published in the
Federal Register on July 30, 2014 (79 FR
44142), and proposed to retain the
inspection requirements of AD 2010—
21-07 and included additional
requirements to inspect for proper
operation of contactors 53Ka and 53Kb
and the pilot and copilot throttle twist
grip controls for proper functioning. The
NPRM also proposed to reduce the
intervals of the inspections from 600
hours time-in-service (TIS) to 300 hours
TIS.

The NPRM was prompted by AD No.
2013-0191-E, dated August 22, 2013,
issued by EASA, which is the Technical
Agent for the Member States of the
European Union. EASA advises that the
switches in the engine “IDLE” or
“FLIGHT” control system could be
affected by the corrosive effects of a salt-
laden atmosphere, which could lead to
engine power loss. EASA states that
these corrosive effects are not prevented
by MOD 074263, which Eurocopter
designed to address the unsafe
condition identified in AD 2010-21-07.
According to EASA, a subsequent
accident occurred which involved
power loss in flight of a Model AS350B3
helicopter with MOD 074263 installed.
As aresult, EASA AD No. 2013-0191—
E does not accept MOD 074263 as
terminating action for the required
repetitive maintenance actions.
Accordingly, the two letters we issued
approving MOD 074263 as an Alternate
Method of Compliance for AD 2010-21—
07 are no longer valid.

Comments

After our NPRM (79 FR 44142, July
30, 2014) was published, we received
comments from three commenters.

Request

Two commenters requested that we
change the compliance times for the
recurring inspection to allow for a
longer compliance time for helicopters
that do not operate in corrosive or salt
laden environments. One commenter
noted that the failures have been
attributed to operations in a corrosive
environment. The other commenter
stated the proposed AD would penalize
operators in non-salt laden
environments by requiring the shorter
compliance time. The commenters also
requested that we adopt the same
compliance intervals, 330 hours TIS or
660 hours TIS for helicopters that do not

operate in salt laden environments,
allowed by the manufacturer’s service
information. The commenters stated
that this would facilitate maintenance
scheduling.

We agree. We are adding a longer
recurring inspection compliance
interval for helicopters that do not
operate in salt laden conditions to
match the manufacturer’s service
information. We have also increased the
compliance intervals for the recurring
inspection to 330 hours TIS for
helicopters operating in salt-laden
environments and to 660 hours TIS for
all other helicopters.

One commenter requested that the
proposed AD condition compliance
with paragraph 3.B.2 of the
manufacturer’s service information on
the results of the inspection in
paragraph 3.B.1. The commenter noted
that the proposed AD requires
compliance with paragraph 3.B.1
through 3.B.6 of the service information,
but does not clarify that compliance
with paragraph 3.B.2 is only required if
the aircraft fails the prior inspection.

We agree that compliance with
paragraph 3.B.2 of the service
information is conditional, but we do
not agree that a change to the AD
language is necessary. There is no
ambiguity in the service information
incorporated by reference in the AD as
to when compliance with paragraph
3.B.2 is necessary.

FAA’s Determination

We have reviewed the relevant
information and determined that an
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed, except for the changes
described previously. We have also
changed the service information that is
incorporated by reference to the most
current revision. These changes are
consistent with the intent of the
proposals in the NPRM (79 FR 44142,
July 30, 2014) and will not increase the
economic burden on any operator nor
increase the scope of the AD.

Interim Action

We consider this AD interim action.
The design approval holder is currently
developing a modification that will
address the unsafe condition identified
in this proposed AD. Once this
modification is developed, approved,
and available, we might consider
additional rulemaking.

Related Service Information Under 1
CFR Part 51

Since we published the NPRM (79 FR
44142, July 30, 2014), Airbus
Helicopters (previously Eurocopter)
revised its service information. We
reviewed one document that co-
publishes 3 Emergency Alert Service
Bulletin (EASB) identification numbers:
No. 05.00.61, Revision 3, dated June 15,
2015, for Model AS350B3 helicopters;
No. 05.00.41, Revision 2, dated June 15,
2015, for the non-FAA type-certificated
Model AS550C3 helicopter; and No.
05A009, Revision 3, dated June 15,
2015, for Model EC130B4 helicopters.
EASB Nos. 05.00.61 and 05A009 are
incorporated by reference in this AD.
EASB No. 05.00.41 is not incorporated
by reference in this AD.

This service information describes
procedures for a functional check and
installation of a protection for micro-
contacts (microswitches) 53Ka, 53Kb,
and 65K (IDLE/FLIGHT mode). EASA
classified the prior revision of this
service information as mandatory and
issued EASA Emergency AD No. 2013—
0191-E, dated August 22, 2013, to
ensure the continued airworthiness of
these helicopters.

Because this revision of EASB No.
05.00.61 and No. 05A009 specifies the
same actions but clarifies the
procedures used in applying varnish to
the microswitches, we are incorporating
this revision by reference in this AD.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD will affect
517 helicopters of U.S. Registry.

We estimate that operators will incur
the following costs in order to comply
with this AD. The average labor rate is
$85 per work hour. It will take about 4
work hours for the inspections and any
necessary maintenance, for a total cost
of $340 per helicopter and $175,780 for
the U.S. fleet per inspection cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
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section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that a regulatory
distinction is required, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2010-21-07, Amendment 39-16467 (75
FR 63052, October 14, 2010), and
adding the following new AD:

2016-25-19 Airbus Helicopters (Previously
Eurocopter France) Helicopters:
Amendment 39-18745; Docket No.
FAA-2014-0498; Directorate Identifier
2013-SW-052—-AD.

(a) Applicability

This AD applies to Model AS350B3 and
EC130B4 helicopters, certificated in any
category, with the ARRIEL 2B1 engine with
the two-channel Full Authority Digital
Engine Control (FADEC) and with new twist
grip modification (MOD) 073254 for the
Model AS350B3 helicopter or MOD 073773
for the Model EC130B4 helicopter, installed.

(b) Unsafe Condition

This AD defines the unsafe condition as
failure of one of the two contactors, 53Ka or
53Kb, which can prevent switching from
“IDLE” mode to “FLIGHT” mode during
autorotation training making it impossible to
recover from the practice autorotation and
compelling the pilot to continue the
autorotation to the ground. This condition
could result in unintended touchdown to the
ground at a flight-idle power setting during
a practice autorotation, damage to the
helicopter, and injury to occupants.

(c) Affected ADs

This AD supersedes AD 2010-21-07,
Amendment 39-16467 (75 FR 63052, October
14, 2010).

(d) Effective Date

This AD becomes effective February 2,
2017.

(e) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(f) Required Actions

(1) Before the next practice autorotation or
on or before 100 hours time-in-service (TIS),
whichever occurs first, inspect the wiring,
perform an insulation test, inspect the pilot
and copilot throttle twist grip controls, and
test the pilot and copilot throttle twist grip
controls for proper functioning by following
the Accomplishment Instructions, paragraph
3.B.1 through 3.B.6, of Airbus Helicopters
Emergency Alert Service Bulletin (EASB) No.
05.00.61, Revision 3, dated June 15, 2015, for
Model AS350B3 helicopters or EASB No.
05A009, Revision 3, dated June 15, 2015, for
Model EC130B4 helicopters, as appropriate
for your model helicopter.

(2) Repeat the inspections in paragraph
()(1) of this AD at intervals not to exceed the
following compliance times. For purposes of
this AD, salt laden conditions exist when a
helicopter performs a flight from a takeoff
and landing area, heliport, or airport less
than 0.5 statute mile from salt water or
performs a flight within 0.5 statute mile from
salt water below an altitude of 1,000 ft. above
ground or sea level.

(i) For helicopters that have operated in
salt laden conditions since the previous
inspection required by this AD, at intervals
not to exceed 330 hours TIS.

(ii) For helicopters that have not operated
in salt laden conditions since the previous
inspection required by this AD, at intervals
not to exceed 660 hours TIS.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: George Schwab,
Aviation Safety Engineer, Safety Management
Group, Rotorcraft Directorate, 10101
Hillwood Parkway, Fort Worth, Texas 76177;
telephone (817) 222—-5110; email
george.schwab@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(h) Additional Information

The subject of this AD is addressed in
European Aviation Safety Agency (EASA)
Emergency AD No. 2013-0191-E, dated
August 22, 2013. You may view the EASA
AD at http://www.regulations.gov in Docket
No. FAA-2014-0498.

(i) Subject

Joint Aircraft Service Component (JASC)
Code: 76 Engine Controls.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Airbus Helicopters Emergency Alert
Service Bulletin (EASB) No. 05.00.61,
Revision 3, dated June 15, 2015.

(ii) Airbus Helicopters EASB No. 05A009,
Revision 3, dated June 15, 2015.

Note 1 to paragraph (j)(2): Airbus
Helicopters EASB No. 05.00.61, Revision 3,
dated June 15, 2015, and Airbus Helicopters
EASB No. 05A009, Revision 3, dated June 15,
2015 are co-published as one document along
with Airbus Helicopters EASB No. 05.00.41,
Revision 2, dated June 15, 2015, which is not
incorporated by reference in this AD.

(3) For Airbus Helicopters service
information identified in this final rule,
contact Airbus Helicopters, Inc., 2701 N.
Forum Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232-0323;
fax (972) 641-3775; or at http://
www.airbushelicopters.com/techpub.

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.
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Issued in Fort Worth, Texas, on December
6, 2016.

Scott A. Horn,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2016—30020 Filed 12-28-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-6898; Directorate
Identifier 2016—-NM-010-AD; Amendment
39-18752; AD 2016-25-26]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all The
Boeing Company Model MD-90-30
airplanes. This AD was prompted by
reports of stick shaker activation at
airspeeds that were above the stall
protection system’s stick shaker
schedule. This AD requires installing
angle-of-attack (AOA) sensor external
case heaters on the existing AOA
sensors, installing additional wires, and
doing a functional test and applicable
corrective actions. We are issuing this
AD to address the unsafe condition on
these products.

DATES: This AD is effective February 2,
2017.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of February 2, 2017.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone 562—-797-1717; Internet
https://www.myboeingfleet.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221. It is also
available on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
6898.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://

www.regulations.gov by searching for
and locating Docket No. FAA-2016—
6898; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Eric
Igama, Aerospace Engineer, Systems
and Equipment Branch, ANM-130L,
FAA, Los Angeles Aircraft Certification
Office (ACO), 3960 Paramount
Boulevard, Lakewood, CA 90712—-4137;
phone: 562-627-5388; fax: 562-627—
5210; email: roderick.igama@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all The Boeing Company Model
MD-90-30 airplanes. The NPRM
published in the Federal Register on
June 13, 2016 (81 FR 38113) (““the
NPRM*’). The NPRM was prompted by
reports of stick shaker activation at
airspeeds that were above the stall
protection system’s stick shaker
schedule. The NPRM proposed to
require installing AOA sensor external
case heaters on the existing AOA
sensors, installing additional wires, and
doing a functional test and applicable
corrective actions. We are issuing this
AD to prevent ice formation between the
AOA sensor vane and face plate, which
could cause both vanes to become
immobilized. If both vanes become
immobilized, the stall protection system
could become unreliable or non-
functional, which could result in loss of
control of the airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Support of the NPRM

The Air Line Pilots Association,
International provided comments that
supported the intent of the NPRM.

Request To Change Boeing Address
Identified in the NPRM

Boeing asked that we change its
mailing address for obtaining copies of

service information as specified in the
NPRM to the following: Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS),
2600 Westminster Blvd., MC 110-SK57,
Seal Beach, CA 90740-5600; telephone
562—-797-1092; Internet https://
www.myboeingfleet.com. Boeing stated
that this address is valid for this and all
future ADs affecting Boeing airplanes.

We agree with the commenter’s
request. We have updated the contact
information accordingly. However, we
have corrected the telephone number; it
should be 562-797-1717. We have
changed this AD to include this new
mailing address for Boeing service
information.

Request To Clarify Certain Language in
the NPRM

Boeing asked that we clarify the
language specifying what prompted the
AD action, and the description of the
unsafe condition, as specified in the
SUMMARY section. Boeing stated that the
reported incident occurred “on Model
717-200 airplanes” and included
further description of what prompted
the AD action. Boeing also stated that
including this description clarifies the
airplane model on which the safety
issue was identified. Boeing also asked
that we revise the description of the
unsafe condition, which stated that “the
vane”’ could become immobilized.
Boeing noted that the safety issue is a
common cause failure (both vanes could
become immobilized) due to an external
threat (i.e., weather).

We agree to add “both vanes” to the
Discussion section and paragraph (e) of
this AD for clarification. Information
concerning the origin of the safety issue
on Model 717-200 airplanes was
included in the Discussion section of
the NPRM. Since the information in the
Discussion section of the NPRM does
not reappear in the final rule, we have
not changed this AD in this regard. In
addition, we do not agree that the
requested changes are necessary in the
SUMMARY section, which merely
provides a high-level description of the
relevant information. Details concerning
the unsafe condition that appeared in
the SUMMARY section of the NPRM have
been removed from this final rule in
response to new guidance from the
Office of the Federal Register.

Boeing also asked that we clarify the
AD requirements by specifying
“installing additional wires” in lieu of
“changing wires” and installing AOA
sensor external case heaters “on the
AOA sensors” in lieu of “and AOA
sensors.” Delta Air Lines (Delta) asked
that we change “and AOA sensors” to
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“and existing AOA sensors” since they
are not new sensors.

We agree to make the requested
changes in the SUMMARY section, the
Discussion and the Related Service
Information under 1 CFR part 51
sections of this final rule, and in
paragraph (g) of this AD for clarification.

Delta asked that we remove the
references to “water intrusion” from the
NPRM related to the description of the
unsafe condition. Delta stated that the
referenced service information does not
address water intrusion. Delta added
that the installation of the external case
heater only prevents the existing water
from freezing and rendering the vane
immobilized. UTC Aerospace Systems
(UTC) also asked that we remove the
reference to moisture (water) intrusion
since the referenced service information
does nothing to reduce or eliminate the
problem; it simply keeps the water from
freezing. UTC also asked that we add to
the description of the unsafe condition
that the AD is intended to reduce or
eliminate ice formation between the
AOA sensor vane and face plate.

We partially agree with the
commenters’ requests. Water intrusion
is addressed in the referenced service
information since it contributes to ice
formation between the AOA sensor vane
and face plate. However, water intrusion
is not corrected by this AD. Therefore,
we have revised the Discussion section
and paragraph (e) of this AD to state
“We are issuing this AD to prevent ice
formation between the angle-of-attack
(AOA) sensor vane and face plate.”

Request To Clarify Corrective Actions

UTC asked that we re-identify the
corrective actions in the SUMMARY
and Discussion sections of the NPRM as
removing and replacing the existing
AOA unit having part number (P/N)
0861EW1 with a certified AOA, or
installing a new AOA in accordance
with the instructions specified in
Boeing Alert Service Bulletin MD90—
30A029, dated November 25, 2015. UTC
stated that this would clarify the
potential cause of the problem as related
to the subject AOA and provide another

proposed AD. UTC added that this
would also define the AOA replacement
as not including the existing AOA unit
having P/N 0861EW1.

We agree that clarification is
necessary; however, we do not agree
that this clarification should be
included in the SUMMARY section and
the Discussion section of this final rule.
The purpose of the language in the
SUMMARY section is to provide a high-
level description of the relevant
information, and the information in the
Discussion section of the NPRM does
not reappear in the final rule. Therefore,
we have revised the description of the
required actions in the Related Service
Information under 1 CFR part 51 section
of this final rule, as specified by the
commenter, to provide clarification to
operators. We have also included the
correct part number for the existing
AOA unit in paragraph (g) of this AD.

Request To Update Referenced Service
Information To Include the Correct Part
Number

UTC asked that Boeing Alert Service
Bulletin MD90-30A029, dated
November 25, 2015, be updated to
correct the part number for the AOA
sensor identified therein. UTC stated
that the service information identifies
replacing any AOA sensor having P/N
“081EW1,” but the correct part number
is “0861EW1.”

We acknowledge the commenter’s
concern; however, Boeing Alert Service
Bulletin MD90-30A029, dated
November 25, 2015, has not yet been
revised by the airplane manufacturer.
We have confirmed that this part
number does not exist, and have
clarified the correct part number for the
existing AOA sensor in paragraph (g) of
this AD.

Request To Change the Costs of
Compliance Section

Boeing asked that we change the Costs
of Compliance section of the NPRM to
include the parts cost for the external
case heaters, as provided by the
supplier. Boeing stated that the supplier
of these heaters has received FAA parts

allows operators to go directly to the
supplier to procure the parts. Boeing
noted that the parts cost for two heaters
is $2,389 each, for a total of $4,778
(operators are required to purchase two
external case heaters for installation).
We agree with the commenter’s
request for the reason provided. We
have changed the Costs of Compliance
section in this final rule accordingly.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Related Service Information Under
1 CFR Part 51

We reviewed Boeing Alert Service
Bulletin MD90-30A029, dated
November 25, 2015. The service
information describes procedures for
installing AOA sensor external case
heaters on the existing AOA sensors,
installing additional wires, and doing a
functional test and applicable corrective
actions. The applicable corrective
actions include removing and replacing
the existing AOA unit (P/N 0861EW1)
with a certified AOA, or installing a
new AOA. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 95
airplanes of U.S. registry.
We estimate the following costs to

choice for operators to comply with the = manufacturer approval (PMA), which comply with this AD:
ESTIMATED COSTS
’ Cost per Cost on U.S.
Action Labor cost Parts cost product operators

Installation of AOA sensor external
case heaters on the AOA sensors,
installation of additional wires, and a
functional test.

Up to 44 work-hours (depending on
the group number) x $85 per hour =
$3,740.

Up to $5,998 (de-
pending on the
group number).

Up to $9,738 (de-
pending on the
group number).

Up to $925,110
(depending on
the group num-
ber).
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-25-26 The Boeing Company:
Amendment 39-18752; Docket No.
FAA—-2016-6898; Directorate Identifier
2016—-NM—-010-AD.

(a) Effective Date
This AD is effective February 2, 2017.

(b) Affected ADs
None.

(c) Applicability

This AD applies to all The Boeing
Company Model MD-90-30 airplanes,
certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 34, Navigation.

(e) Unsafe Condition

This AD was prompted by reports of stick
shaker activation at airspeeds that were
above the stall protection system’s stick
shaker schedule. We are issuing this AD to
prevent ice formation between the angle-of-
attack (AOA) sensor vane and face plate,
which could cause both vanes to become
immobilized. If both vanes become
immobilized, the stall protection system
could become unreliable or non-functional,
which could result in loss of control of the
airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Installation of AOA Sensor External Case
Heater

Within 6 years after the effective date of
this AD, install AOA sensor external case
heaters on the existing AOA sensors, install
additional wires, and do a functional test and
applicable corrective actions, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin MD90-30A029,
dated November 25, 2015. All applicable
corrective actions must be done before
further flight. The correct part number for the
existing AOA sensor is P/N 0861EW1.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (i) of this AD. Information may be
emailed to: 9-ANM-LAACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager

of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) For service information that contains
steps that are labeled as Required for
Compliance (RC), the provisions of
paragraphs (h)(4)(i) and (h)(4)(ii) of this AD
apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOG, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(i) Related Information

For more information about this AD,
contact Eric Igama, Aerospace Engineer,
Systems and Equipment Branch, ANM-130L,
FAA, Los Angeles ACO, 3960 Paramount
Boulevard, Lakewood, CA 90712—4137;
phone: 562—-627-5388; fax: 562—-627-5210;
email: roderick.igama@faa.gov.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin MD90—
30A029, dated November 25, 2015.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; Internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
mailto:9-ANM-LAACO-AMOC-Requests@faa.gov
mailto:9-ANM-LAACO-AMOC-Requests@faa.gov
https://www.myboeingfleet.com
https://www.myboeingfleet.com
mailto:roderick.igama@faa.gov
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Issued in Renton, Washington, on
December 7, 2016.

Dionne Palermo,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-30279 Filed 12-28-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 121

[Docket No.: FAA—2016-9526; Amdit. No.
121-377A]

RIN 2120-AK95

Qualification, Service, and Use of
Crewmembers and Aircraft
Dispatchers; Related Aircraft
Amendment

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; Correction.

SUMMARY: The FAA is correcting a final
rule published on December 16, 2016. In
that final rule, which becomes effective
on January 17, 2017, the FAA will allow
air carriers to seek a deviation from the
flight simulation training device (FSTD)
requirements for related aircraft
proficiency checks. As a result, that rule
will eliminate an inconsistency that
currently permits carriers that have
obtained FAA approval to modify the
FSTD requirements for related aircraft
differences training, but not for
corresponding proficiency checks. The
FAA inadvertently listed an incorrect
Amendment Number for that final rule.
This document corrects that error.

DATES: Effective January 17, 2017.
FOR FURTHER INFORMATION CONTACT:
Sheri Pippin, Air Transportation
Division, AFS-200, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone (202) 267-8166; email
sheri.pippin@faa.gov.
SUPPLEMENTARY INFORMATION:
Background

On December 16, 2016, the FAA
published a final rule entitled,
“Qualification, Service, and Use of
Crewmembers and Aircraft Dispatchers;
Related Aircraft Amendment.” 81 FR
90979. In that final rule, effective
January 17, 2017, the FAA inadvertently
listed the incorrect Amendment Number
for part 121 in the header information
of the final rule as 121-397. The correct
amendment number is 121-377.

Correction

In the final rule, FR Doc. 2016-30211,
published on December 16, 2016, at 81

FR 90979 make the following correction:

1. On page 90979 in the heading of
the final rule, revise “Amdt. No. 121—
397" toread as “121-377"".

Issued in Washington, DC, under the

authority provided by 49 U.S.C. 106(f), on
December 22, 2016.

Lirio Liu,

Director, Office of Rulemaking.

[FR Doc. 2016—-31507 Filed 12—28-16; 8:45 am]
BILLING CODE 4910-13-P

DELAWARE RIVER BASIN
COMMISSION

18 CFR Parts 401 and 420

Regulatory Program Fees and Water
Supply Charges

AGENCY: Delaware River Basin
Commission.
ACTION: Final rule.

SUMMARY: The Commission amends the
Rules of Practice and Procedure and the
Basin Regulations—Water Supply
Charges, respectively, to adopt a new
project review fee structure and provide
for automatic inflation adjustments.
These changes are also incorporated
into the Commission’s Comprehensive
Plan.

DATES: This final rule is effective
January 1, 2017.

FOR FURTHER INFORMATION CONTACT:
Richard C. Gore, Director of
Administration and Finance, 609-883—
9500, ext. 201.

SUPPLEMENTARY INFORMATION:

Background. The Delaware River
Basin Commission (“DRBC” or
“Commission’’) is a Federal-interstate
compact agency charged with managing
the water resources of the Delaware
River Basin on a regional basis without
regard to political boundaries. Its
members are the governors of the four
basin states—Delaware, New Jersey,
New York and Pennsylvania—and on
behalf of the federal government, the
North Atlantic Division Commander of
the U.S. Army Corps of Engineers.

By Resolution No. 2016—8 on
December 14, 2016 the Commission
approved a comprehensive revision of
its project review fee structure,
including an automatic annual indexed
inflation adjustment for most fees. An
inflation adjustment was also approved
for DRBC’s water supply charges rates
applicable to consumptive and non-

consumptive surface water withdrawals.

The changes to DRBC’s regulatory

program fees are designed to provide a
more predictable and sustainable source
of revenues and to close the annual gap
in funding needed to support DRBC’s
project review program. They also
adjust the fees program to better align
with the One Process/One Permit
Program instituted earlier in 2016. The
changes to DRBC’s water supply charges
regulations are designed to help
revenues assigned to DRBC’s Water
Supply Storage Facilities Fund keep
pace with inflation.

Public Process. A Notice of Proposed
Rulemaking and Public Hearing was
posted to the Commission’s Web site on
May 9, 2016. A detailed set of questions
and answers about the proposal
(“FAQs”) and a press release
accompanied the May 9, 2016 web
posting. On May 10, 2016, an email
alert, including a link to the notice and
supporting documents, was transmitted
to all parties subscribed to DRBC’s list
serve. Notice of the proposed rules was
published in the Federal Register at 81
FR 35662, June 3, 2016 and appeared in
the Delaware Register of Regulations, 19
DE Reg., 1052, June 1, 2016; New Jersey
Register, 48 N.J.R. 949, June 6, 2016;
New York State Register, May 25, 2016
(page 1); and Pennsylvania Bulletin, 46
Pa.B. 2967, June 11, 2016. DRBC staff
hosted a public informational meeting
on the proposal on Wednesday, June 15,
2016 in Washington Crossing, Pa.,
including presentations by staff and
informal questions and answers. The
FAQs posted on the Commission’s Web
site were thereafter supplemented with
questions and responses offered during
the informational meeting. A public
hearing on the proposed amendments
took place at the Commission’s office
building in West Trenton, N.J. on July
27,2016 and written comments were
accepted through August 12, 2016.

In response to the written and oral
comments submitted on the draft rules,
staff developed a detailed comment and
response document, including modest
changes to the rule text. After careful
consideration and consultation with
staff on the comments and proposed
changes to the draft rules, the
Commissioners determined that the
changes were appropriate, responsive to
the public’s concerns and a logical
outgrowth of the rules as proposed. The
changes and the staff response to
comments were adopted by unanimous
vote of the Commissioners to approve
Resolution No. 2016-8 at the
Commission’s public business meeting
on December 14, 2016.

Additional materials. The following
additional materials can be found on the
Commission’s Web site, www.drbc.net:


mailto:sheri.pippin@faa.gov
http://www.drbc.net
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¢ Resolution No. 2016-8, at http://
www.nj.gov/drbc/library/documents/
Res2016-09 Fee-Rule.pdf. Attachments
to the resolution include a redline
version of the regulatory program fees
rule text, showing changes between the
draft and final versions of the new rule;
and a redline version of the schedule of
water charges, comparing the text that
has been in place since 2011 with the
text of this final rule.

e The detailed comment and response
document prepared by staff and adopted
by the Commission when it approved
the final rule on December 14, 2016, at
http://www.nj.gov/drbc/library/
documents/regs/CR_fees-
rulemaking121416.pdf.

e A questions and answers document
(“FAQs”) prepared by staff to explain
the purpose and effect of the rule
changes, at http://www.nj.gov/drbc/
library/documents/FAQ fees-
charges121416.pdyf.

e The Commission’s press release
dated December 14, 2016, announcing
adoption of the project review fees
restructuring and amendment of the
schedule of water charges, at http://
www.nj.gov/drbc/home/newsroom/
news/approved/20161214 newsrel
fees.html.

e Updated versions of the Rules of
Practice and Procedure and the Basin
Regulations—Water Supply Charges, at
http://www.nj.gov/drbc/about/
regulations/.

List of Subjects
18 CFR Part 401

Administrative practice and
procedure, Project review, Water
pollution control, Water resources.

18 CFR Part 420

Water supply.

For the reasons set forth in the
preamble, the Delaware River Basin
Commission amends parts 401 and 420
of title 18 of the Code of Federal
Regulations as set forth below:

PART 401—RULES OF PRACTICE AND
PROCEDURE

m 1. The authority citation for part 401
continues to read as follows:

Authority: Delaware River Basin Compact
(75 Stat. 688), unless otherwise noted.

Subpart C—Project Review Under
Section 3.8 of the Compact

m 2. Add §401.43 to subpart C to read
as follows:

§401.43 Regulatory program fees.

(a) Purpose. The purpose of this
section is to provide an adequate, stable

and reliable stream of revenue to cover
the cost of the Commission’s regulatory
program activities, an important means
by which the Commission coordinates
management of the shared water
resources of the Basin. Activities to be
covered by the fees include the review
of applications for projects that are
subject to review under the Delaware
River Basin Compact and implementing
regulations; and ongoing activities
associated with such projects, including
but not limited to, effluent and ambient
monitoring, data analysis,
hydrodynamic and water quality
modeling, and coordination with state
and federal agencies.

(b) Types of fees. The following types
of fees are established by this section:

(1) Docket application fee. Except as
set forth in paragraph (b)(1)(iii) of this
section, the docket application fee shall
apply to:

(1) Project requiring a DRBC-issued
docket or permit. Any project that, in
accordance with the Delaware River
Basin Compact and DRBC regulations,
requires a Commission-issued docket or
permit, whether it be a new or existing
project for which the Commission has
not yet issued an approval or a project
for which the renewal of a previous
Commission approval is required.

(ii) Project requiring inclusion in the
comprehensive plan. Any project that in
accordance with section 11 or section
13.1 of the Delaware River Basin
Compact and DRBC regulations must be
added to the Comprehensive Plan (also,
“Plan”). In addition to any new project
required to be included in the Plan,
such projects include existing projects
that in accordance with section 13.1 of
the Compact are required to be included
in the Plan and which were not
previously added to the Plan. Any
existing project that is changed
substantially from the project as
described in the Plan shall be deemed
to be a new and different project for
purposes of this section.

(iii) Exemptions. The docket
application fee shall not apply to:

(A) Any project for which the
Signatory Party Agency serves as lead
under the One Permit Program rule
(§401.42), unless such project must be
added by the Commission to the
Comprehensive Plan.

(B) Any project for which an agency,
authority or commission of a signatory
to the Compact is the primary sponsor.
Projects sponsored by political
subdivisions of the signatory states shall
not be included in this exemption. For
purposes of this section “political
subdivisions” shall include without
limitation municipalities, municipal
utility authorities, municipal

development corporations, and all other
entities not directly under the budgetary
and administrative control of the
Commission’s members.

(2) Annual monitoring and
coordination fee. An annual monitoring
and coordination fee shall apply to each
withdrawal and/or discharge project for
which a water allocation or wastewater
discharge approval issued pursuant to
the Compact and implementing
regulations is in effect, regardless of
whether the approval was issued by the
Commission in the form of a docket,
permit or other instrument, or by a
Signatory Party Agency under the One
Permit Program rule (§ 401.42). The fee
shall be based on the amount of a
project’s approved monthly water
allocation and/or approved daily
discharge capacity.

(3) Alternative review fee. In instances
where the Commission’s activities and
related costs associated with the review
of an existing or proposed project are
expected to involve extraordinary time
and expense, an alternative review fee
equal to the Commission’s actual costs
may be imposed. The Executive Director
shall inform the project sponsor in
writing when the alternative review fee
is to be applied and may require
advance payment in the amount of the
Commission’s projected costs. Instances
in which the alternative review fee may
apply include, but are not limited to,
matters in which:

(i) DRBC staff perform a detailed pre-
application review, including but not
limited to the performance or review of
modeling and/or analysis to identify
target limits for wastewater discharges.

(ii) DRBC staff perform or review
complex modeling in connection with
the design of a wastewater discharge
diffuser system.

(iii) DRBC manages a public process
for which the degree of public
involvement results in extraordinary
effort and expense, including but not
limited to, costs associated with
multiple stakeholder meetings, special
public hearings, and/or voluminous
public comment.

(iv) DRBC conducts or is required to
engage third parties to conduct
additional analyses or evaluations of a

roject in response to a court order.

(4) Additional fees—(i) Emergency
approval. A request for an emergency
certificate under § 401.40 to waive or
amend a docket condition shall be
subject to a minimum fee in accordance
with paragraph (e) of this section. An
alternative review fee also may be
charged in accordance with paragraph
(b)(3) of this section.

(ii) Late filed renewal application.
Any renewal application submitted


http://www.nj.gov/drbc/home/newsroom/news/approved/20161214_newsrel_fees.html
http://www.nj.gov/drbc/home/newsroom/news/approved/20161214_newsrel_fees.html
http://www.nj.gov/drbc/home/newsroom/news/approved/20161214_newsrel_fees.html
http://www.nj.gov/drbc/home/newsroom/news/approved/20161214_newsrel_fees.html
http://www.nj.gov/drbc/library/documents/regs/CR_fees-rulemaking121416.pdf
http://www.nj.gov/drbc/library/documents/regs/CR_fees-rulemaking121416.pdf
http://www.nj.gov/drbc/library/documents/regs/CR_fees-rulemaking121416.pdf
http://www.nj.gov/drbc/library/documents/FAQ_fees-charges121416.pdf
http://www.nj.gov/drbc/library/documents/FAQ_fees-charges121416.pdf
http://www.nj.gov/drbc/library/documents/FAQ_fees-charges121416.pdf
http://www.nj.gov/drbc/library/documents/Res2016-09_Fee-Rule.pdf
http://www.nj.gov/drbc/library/documents/Res2016-09_Fee-Rule.pdf
http://www.nj.gov/drbc/library/documents/Res2016-09_Fee-Rule.pdf
http://www.nj.gov/drbc/about/regulations/
http://www.nj.gov/drbc/about/regulations/
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fewer than 120 calendar days in
advance of the expiration date or after
such other date specified in the docket
or permit or letter of the Executive
Director for filing a renewal application
shall be subject to a late filed renewal
application charge in excess of the
otherwise applicable fee.

(iii) Modification of a DRBC approval.
Following Commission action on a
project, each project revision or
modification that the Executive Director
deems substantial shall require an
additional docket application fee
calculated in accordance with paragraph
(e) of this section and subject to an
alternative review fee in accordance
with paragraph (b)(3) of this section.

(iv) Name change. Each project with
a docket or permit issued by the DRBC
or by a Signatory Party Agency pursuant
to the One Permit Program rule

(§401.42) will be charged an
administrative fee as set forth in
paragraph (e) of this section.

(v) Change of ownership. Each project
that undergoes a “‘change in ownership”
as that term is defined at 18 CFR
420.31(e)(2) will be charged an
administrative fee as set forth in
paragraph (e) of this section.

(c) Indexed adjustment. On July 1 of
every year, beginning July 1, 2017, all
fees established by this section will
increase commensurate with any
increase in the annual April 12-month
Consumer Price Index (CPI) for
Philadelphia, published by the U.S.
Bureau of Labor Statistics during that
year.! In any year in which the April 12-
month CPI for Philadelphia declines or
shows no change, the docket application
fee and annual monitoring and
coordination fee will remain

unchanged. Following any indexed
adjustment made under this paragraph
(c), a revised fee schedule will be
published in the Federal Register by
July 1 and posted on the Commission’s
Web site. Interested parties may also
obtain the fee schedule by contacting
the Commission directly during
business hours.

(d) Late payment charge. When any
fee established by this section remains
unpaid 30 calendar days after the
payment due date provided on the
Commission’s invoice, an incremental
charge equal to 2% of the amount owed
shall be automatically assessed. Such
charge shall be assessed every 30 days
thereafter until the total amount owed,
including any late payment charges has
been paid in full.

(e) Fee schedules. The fees described
in this section shall be as follows:

TABLE 1 TO § 401.43—DOCKET APPLICATION FILING FEE

Project type

Docket application fee

Fee maximum

Water Allocation

exceed
Wastewater Discharge ....................
Other

$400 per million gallons/month of allocation,! not to

to be exported from the basin.
Private projects: $1,000," Public projects: $500 ?
0.4% of project cost up to $10,000,000 plus 0.12%
of project cost above $10,000,000 (if applicable),
not to exceed $75,0001.

$15,000.1 Fee is doubled for any portion

Greater of: $15,0001 or Alternative Review Fee.

Alternative Review Fee.
Greater of: $75,0001 or Alternative Review Fee.

1 Subject to annual adjustment in accordance with paragraph (c) of this section.

TABLE 2 TO §401.43—ANNUAL MONITORING AND COORDINATION FEE

Annual fee

Allocation

Water Allocation

1$300
1450
1650
1825
11,000

<4.99 mgm.

5.00 to 49.99 mgm.
50.00 to 499.99 mgm.
500.00 to 9,999.99 mgm.
> or = to 10,000 mgm.

Annual fee

Discharge design capacity

Wastewater Discharge

1$300
1610
1820
11,000

< 0.05 mgd.
0.05 to 1 mgd.
1 to 10 mgd.
>10 mgd.

1Subject to annual adjustment in accordance with paragraph (c) of this section.

TABLE 3 TO §401.43—ADDITIONAL FEES

Proposed action

Fee

Fee maximum

Emergency Approval Under 18 CFR 401.40
Late Filed Renewal Surcharge
Modification of a DRBC Approval

Name change
Change of Ownership ...

At Executive Director’s discretion, Docket Ap-
plication Fee for the appropriate project
type.

$1,0001.

$1,5001.

Alternative Review Fee.

Alternative Review Fee.

1Subject to annual adjustment in accordance with paragraph (c) of this section.

1 Consumer Price Index—U/Series ID:
CWURA102SA0/Not Seasonally Adjusted/Area:

Philadelphia-Wilmington-Atlantic City, PA-NJ-DE-
MD/Item: All items/Base Period: 1982—84 = 100.
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PART 420—BASIN REGULATIONS—
WATER SUPPLY CHARGES

m 3. The authority citation for part 420
continues to read as follows:

Authority: Delaware River Basin Compact,
75 Stat. 688.

m 4. Revise §420.41 to read as follows:

§420.41 Schedule of water charges.

The schedule of water charges
established in accordance with §420.22
shall be as follows:

(a) $80 per million gallons for
consumptive use, subject to paragraph
(c) of this section; and

(b) $0.80 per million gallons for non-
consumptive use, subject to paragraph
(c) of this section.

(c) On July 1 of every year, beginning
July 1, 2017, the rates established by
this section will increase commensurate
with any increase in the annual April
12-month Consumer Price Index (CPI)
for Philadelphia, published by the U.S.
Bureau of Labor Statistics during that
year.! In any year in which the April 12-
month CPI for Philadelphia declines or
shows no change, the water charges
rates will remain unchanged. Following
any indexed adjustment made under
this paragraph (c), revised consumptive
and non-consumptive use rates will be
published in the Federal Register by
July 1 and posted on the Commission’s
Web site. Interested parties may also
obtain the rates by contacting the
Commission directly during business
hours.

Dated: December 20, 2016.
Pamela M. Bush,
Commission Secretary.
[FR Doc. 2016-31146 Filed 12-23-16; 4:15 pm|]
BILLING CODE 6360-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 1105
[Docket No. FDA-2016—-N-1555]
Refuse To Accept Procedures for

Premarket Tobacco Product
Submissions

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is issuing a final

1 Consumer Price Index—U/Series ID:
CWURA102SA0/Not Seasonally Adjusted/Area:
Philadelphia-Wilmington-Atlantic City, PA-NJ-DE-
MD/Ttem: All items/Base Period: 1982—84 = 100.

rule describing when FDA will refuse to
accept a tobacco product submission (or
application) because the application has
not met a minimum threshold for
acceptability for FDA review. Under the
rule, FDA will refuse to accept a tobacco
product submission, for example, that is
not in English, does not pertain to a
tobacco product, or does not identify the
type of submission. By refusing to
accept submissions that have the
deficiencies identified in the proposed
rule, FDA will be able to focus our
review resources on submissions that
meet a threshold of acceptability and
encourage quality submissions.

DATES: This rule is effective January 30,
2017.

FOR FURTHER INFORMATION CONTACT:
Annette Marthaler or Paul Hart, Office
of Regulations, Center for Tobacco
Products (CTP), Food and Drug
Administration, Document Control
Center, Bldg. 71, Rm. G335, 10903 New
Hampshire Ave., Silver Spring, MD
20993-0002, 877—-287-1373,
CTPRegulations@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:
I. Executive Summary
A. Purpose of the Rule

FDA is issuing this refuse to accept
rule to identify deficiencies that will
result in FDA'’s refusal to accept certain
tobacco product submissions under
sections 905, 910, and 911 of the
Federal Food, Drug, and Cosmetic Act
(the FD&C Act), as amended by the
Family Smoking Prevention and
Tobacco Control Act (Tobacco Control
Act) (21 U.S.C. 387e, 387j, and 387Kk).1
Because these submissions will be
refused before they enter FDA’s review
queue, more resources will be available
for submissions that are ready for
further review. This rule establishes a
refuse to accept process for premarket
tobacco product submissions, including
premarket tobacco product applications
(PMTAs), modified risk tobacco product
applications (MRTPAs), substantial
equivalence (SE) applications (also
called SE reports), and exemption

1FDA has published a final rule extending the
Agency’s “tobacco product” authorities in the
FD&C Act to all categories of products that meet the
statutory definition of “tobacco product” in the
FD&C Act, except accessories of such newly
deemed tobacco products (Final Rule Deeming
Tobacco Products To Be Subject to the Federal
Food, Drug, and Cosmetic Act, as Amended by the
Family Smoking Prevention and Tobacco Control
Act; Restrictions on the Sale and Distribution of
Tobacco Products and Required Warning
Statements for Tobacco Products (81 FR 28974, May
10, 2016) (the Deeming rule)). This rule will apply
to all tobacco products FDA regulates under
Chapter IX of the FD&C Act.

requests (including subsequent
abbreviated reports).

B. Summary of the Major Provisions of
the Regulatory Action

The rule explains when FDA will
refuse to accept a premarket submission,
including PMTAs, MRTPAs, SE
applications, and exemption requests
(including subsequent abbreviated
reports). The rule is based on FDA’s
experience in reviewing these
submissions. Under the rule, FDA will
refuse to accept a premarket submission
that: (1) Does not pertain to a tobacco
product; (2) is not in English (or does
not include a complete translation); (3)
is submitted in an electronic format that
FDA cannot process, read, review, or
archive; (4) does not include the
applicant’s contact information; (5) is
from a foreign applicant and does not
include the name and contact
information of an authorized U.S. agent
(authorized to act on behalf of the
applicant for the submission); (6) does
not include a required form(s); (7) does
not identify the tobacco product; (8)
does not identify the type of
submission; (9) does not include the
signature of a responsible official
authorized to represent the applicant; or
(10) does not include an environmental
assessment or claim of a categorical
exclusion, if applicable. Under the rule,
if FDA refuses to accept the submission,
FDA will send the contact (if available)
a notification. If the submission is
accepted for further review, FDA will
send an acknowledgement letter.

II. Background

FDA published two rulemaking
documents concerning refuse to accept
procedures in the Federal Register of
August 8, 2016: A direct final rule (81
FR 52329) and a companion proposed
rule (81 FR 52371). We published the
direct final rule because we believed
that the rule was noncontroversial, and
we did not anticipate that it would
receive any significant adverse
comments. As a companion to the direct
final rule, we published a proposed rule
with the same codified language
published in the proposed rules section
of the Federal Register. The companion
proposed rule provides a procedural
framework to finalize the rule in the
event that the direct final rule receives
any adverse comment and is withdrawn.
We received adverse comment on the
direct final rule and withdrew the direct
final rule by issuing a notice in the
Federal Register of November 16, 2016
(81 FR 80567). We are now finalizing
the proposed rule and responding to the
comments we received.
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III. Purpose and Legal Authority

A. Purpose

FDA is issuing this refuse to accept
rule to efficiently handle submissions
that do not meet a threshold of
acceptability for FDA review (e.g., the
submission lacks certain information
FDA needs for substantive review of the
submission). Currently, FDA often
expends extensive time and resources in
attempts to obtain information and
resolve the deficiencies identified in the
rule simply to begin substantively
processing the submission. FDA expects
that this rule will enhance the quality of
the submissions and that submissions
will move expeditiously through the
review process. In addition, this rule
will help submitters better understand
the common hurdles FDA encounters in
conducting a substantive review of
submissions.

The rule identifies deficiencies that
FDA has seen across types of premarket
submissions and will result in FDA
refusing to accept the submission. This
rule applies to all tobacco product
applications; we note that there are
additional deficiencies that are not
covered in this rule that may arise for
specific types of premarket submissions
that would also result in FDA’s refusal
to accept that specific type of premarket
submission (e.g., omission of labeling
for a PMTA that is required under
section 910(b)(1)(F) of the FD&C Act).

FDA'’s refusal to accept a tobacco
product submission does not preclude
an applicant from resubmitting a new
submission that addresses the
deficiencies. In addition, acceptance of
a submission does not mean that FDA
has determined that the submission is
complete, rather only that the
submission meets the basic, minimum
threshold for acceptance. Substantive
review of the submission will begin
once FDA accepts the submission, and
for submissions with filing requirements
(i.e., PMTAs and MRPTASs), once filed.
This rule establishes a general process
for refusing to accept submissions for
premarket tobacco review, including
PMTAs, MRTPAs, SE applications, and
exemption requests (including
subsequent abbreviated reports).
Because administratively incomplete
submissions will be refused before FDA
begins substantive review, we will be
able to use our resources on
submissions that are more complete and
better prepared for further review. In
addition, FDA intends to determine, as
soon as practicable, whether the
submission will be accepted. We intend
to determine whether we will refuse to
accept most premarket submissions
under this rule by 21 to 60 days of

receipt, with less lengthy submissions,
such as some exemption requests, taking
closer to 21 days or fewer and other
more lengthy submissions taking closer
to 60 days or fewer; however, this range
is an initial estimate and the actual time
required may vary depending on the
volume of submissions received at any
one time. FDA remains committed to an
efficient product review process and
intends to establish and implement
performance goals for this action once it
has experience with the volume of
submissions it will receive for newly
deemed tobacco products. FDA expects
the performance goals to be generally
similar to other Agency performance
goals, i.e. a certain percentage of refuse
to accept determinations made within a
defined period of time, and with the
percentage rising over time.

B. Legal Authority

Section 701(a) of the FD&C Act (21
U.S.C. 371(a)) provides FDA with the
authority to issue regulations for the
efficient enforcement of the FD&C Act.
This rule will allow FDA to more
efficiently use our resources to review
premarket submissions under sections
905, 910, and 911 of the FD&C Act. FDA
has processed and reviewed many
submissions since the enactment of the
Tobacco Control Act, and submissions
with the deficiencies identified in the
rule have been repeatedly identified by
FDA as reflecting submissions that are
incomplete and not prepared for further
review.

IV. Overview of the Final Rule

We are finalizing the proposed rule
with only editorial changes. The rule
adds part 1105 (21 CFR part 1105) to
title 21, specifically § 1105.10. Section
1105.10 provides that FDA will refuse to
accept, as soon as practicable, PMTAs,
MRTPAs, SE applications, and
exemption requests (including
subsequent abbreviated reports) for the
reasons listed in paragraphs (a)(1)
through (a)(10), if applicable.

V. Comments on the Proposed Rule

We consider any comments that were
submitted on the direct final rule to
have been submitted on the proposed
rule. We received two sets of comments
on the proposed rule, one from a
tobacco product manufacturer and
another from a public health group. In
general, one of the commenters
expressed strong support for this rule,
asking that it be applied to a broader set
of applications, while the other
commenter identified concerns with the
rulemaking, including that
“promulgating a direct final rule was
procedurally improper.”” This

commenter suggested that FDA
withdraw the rule in its entirety and
issue any future rule only after engaging
in notice and comment rulemaking.
This rulemaking, however, did provide
both notice and an opportunity for
comments. As previously noted, FDA
withdrew the direct final rule and is
proceeding with the rulemaking under
the procedural framework of the
proposed rule. FDA has considered the
comments submitted to the docket for
the rulemaking and responds to the
comments in the following paragraphs.

To make it easier to identify
comments and our responses, the word
“Comment,” in parentheses, will appear
before each comment, and the word
“Response,” in parentheses, will appear
before each response. We have
numbered the comments to make it
easier to distinguish between comments;
the numbers are for organizational
purposes only and do not reflect the
order in which we received the
comments or any value associated with
the comment. We have combined
similar comments under one numbered
comment.

(Comment 1) One commenter
suggested that FDA apply the rule to
provisional substantial equivalence
applications submitted by
manufacturers under section
910(a)(2)(B) of the FD&C Act for new
tobacco products that were first
introduced or delivered for introduction
into interstate commerce between
February 15, 2007, and March 22, 2011.

(Response) FDA disagrees with this
comment. We do not believe that this
rule should be applied retroactively to
refuse to accept submissions submitted
before the rule is effective. While the
refuse to accept criteria represent a
minimum threshold that applications
should be able to meet, we believe that
applying this rule retroactively would
be unfair to applicants because they had
no notice that they would be subject to
the rule’s requirements.

(Comment 2) One commenter
suggested that FDA apply this
“commonsense regulation” to premarket
submissions for newly deemed tobacco
products submitted during the
compliance period announced in the
Deeming rule.

(Response) FDA notes that, as
explained in the proposed rule, the rule
once effective, will apply to premarket
submissions for all tobacco products,
including those that are for products
covered by the Deeming rule.

(Comment 3) One commenter
requested that FDA revise and expand
the requirements of the rule to allow
FDA to refuse to accept substantial
equivalence applications that fail to
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comply with certain criteria that relate
to the substantial equivalence pathway,
such as creating product-identifying
information requirements for predicate
products.

(Response) FDA disagrees with this
comment. The rule creates a minimum
threshold of acceptability for all
premarket submissions, regardless of the
type of submission, and is not intended
to address content specific to only one
type of premarket submission. FDA
plans to consider including refuse to
accept criteria that are specific to a
particular premarket pathway as part of
future rulemakings. For example, FDA
has already issued one such rule,
“Tobacco Products, Exemptions From
Substantial Equivalence Requirements,”
which contains refuse to accept criteria
relating specifically to exemption
requests (July 5, 2011, 76 FR 38961).

(Comment 4) One commenter argued
that FDA lacks the legal authority to
implement the rule. The commenter
stated that because the Tobacco Control
Act does not set forth content
requirements for substantial equivalence
applications or exemption requests,
FDA has no statutory justification for
pre-review of those submissions. The
commenter further stated that while the
Tobacco Control Act does set forth
content requirements for premarket
tobacco product applications and
modified risk tobacco product
applications that grant FDA authority to
conduct filing reviews of those
submissions, FDA lacks the statutory
authority to conduct a separate
acceptance review as part of the pre-
review of an application. In sum, the
commenter argued that FDA does not
have the statutory authority, either
explicit or implicit, to refuse to accept
tobacco product submissions.

(Response) FDA disagrees with this
comment. As described in section III.B
of the rule, section 701(a) grants FDA
the authority to issue regulations for the
efficient enforcement of the FD&C Act.
As also discussed in the proposed rule,
this rule will allow FDA to efficiently
enforce the premarket review
requirements of sections 905, 910, and
911 of the FD&C Act by allowing FDA
to refuse to accept submissions that do
not meet basic criteria and focus its
resources on those submissions that are
ready for review.

(Comment 5) One commenter argued
that unless FDA establishes a time by
which FDA will refuse to accept a
premarket submission, the rule is legally
problematic for a number of reasons.
While two of the specific reasons are
discussed in this document in separate
comments and responses, overall, the
commenter suggested that FDA should,

similar to its approach for new drug
applications and premarket approval
applications for medical devices, create
a limit of 15 days in which to determine
whether it will refuse to accept a
premarket submission.

(Response) FDA declines the
suggestion that FDA adopt a 15-day time
limit similar to the refuse to accept
review periods for refuse to accept
notifications for 510(k) and premarket
approval applications established by the
Center for Devices and Radiological
Health (CDRH). CDRH has had a
significantly longer time reviewing such
applications and has gained extensive
experience doing so. CTP currently
lacks sufficient experience reviewing
tobacco product submissions to develop
specific timeframes. Moreover, there is
some uncertainty regarding the types
and number of applications that
manufacturers will choose to submit for
products covered by the Deeming rule
and regarding the precise timing of such
submissions. Given the size of the
industry and the number of newly
deemed products on the market, FDA
anticipates a large influx of
applications, many of which could be at
the end of the initial compliance
periods for each premarket pathway. It
is likely that many applicants will have
no experience with the FDA premarket
review process, so the quality of the
submissions is likewise very difficult to
predict. Due to this uncertainty and the
difficulty predicting the level of
resources FDA will have to expend as a
result, FDA is not prepared at this time
to commit to a single time limit for all
submissions. Instead, FDA is providing
an estimated timeframe in which it
intends to determine whether to accept
submissions: FDA intends to make the
determination of whether it will accept
an application for review based upon
the requirements in the rule by 21 to 60
days of receipt. Further, we intend to
establish performance goals or other
timeframes once we gain sufficient
experience.

(Comment 6) One commenter argues
that the absence of a time limit in the
rule poses a problem under the First
Amendment. Specifically, the
commenter alleges that FDA’s premarket
review of tobacco product submissions,
particularly with regard to MRTPAs, are
prior restraints on speech; thus, the lack
of a time limit for FDA to make
acceptance determinations allows the
Agency to delay the applicant’s truthful
and non-misleading speech indefinitely.

(Response) FDA disagrees with the
commenter’s assertion that the rule’s
provisions are problematic under the
First Amendment. First, as the
commenter acknowledges in a footnote,

members of the tobacco industry
challenged the MRTP provisions,
including the absence of a time limit, on
First Amendment grounds, and the
Sixth Circuit rejected that challenge and
upheld the MRTP provisions (Discount
Tobacco v. United States, 674 F.3d 509,
537 (6th Cir. 2012)). Second, the
premarket review process is not unique
to FDA'’s regulation of tobacco and in
fact is employed widely across most of
FDA'’s product areas. The commenter
singles out the MRTP review process as
particularly problematic, but they
misapprehend the structure of the
provision, which imposes no direct
restriction on speech. Rather, it requires
premarket review before a product may
be introduced into interstate commerce
and defines such product in part by
reference to its promotional claims.
Courts have upheld FDA premarket
reviews in other product areas based on
a similar scheme. See, e.g., United
States v. LeBeau, 2016 U.S. App. LEXIS
12375 (7th Cir. 2016); Whitaker v.
Thompson, 353 F.3d 947 (D.C. Cir.
2004); United States v. Cole, 84 F. Supp.
3d 1159, 1166 (D. Or. 2015). Third, there
is a split in authority regarding whether
the prior restraint doctrine applies to
commercial speech; the Sixth Circuit in
Discount Tobacco found that the
doctrine did not apply to evaluation of
the MRTP provisions (674 F.3d at 532—
33). Fourth, even assuming that the
marketing of a tobacco product is
speech to which the prior restraint
doctrine could possibly apply, the
process established here would satify
the requirements of that doctrine. First,
prior restraints are not acceptable where
they place ‘“‘unbridled discretion in the
hands of a government official or
agency.” (FW/PBS, Inc. v. Dallas, 493
U.S. 215, 225-226 (1990) (plurality
opinion).) Here, however, the rule lays
out 10 basic requirements for tobacco
product applications which, if not met,
will cause FDA to refuse to accept the
submission. Further, when assessing
whether a submission meets that
minimum threshold of acceptability,
FDA will look only to whether the
submission is facially complete and it
will not conduct a substantive review.
Second, the prior restraint doctrine
requires that decisions “must be issued
within a reasonable period of time.”
(City of Littleton v. Z.]. Gifts D4, L.L.C,
541 U.S. 774, 780 (2004).) For instance,
in a case involving FDA premarket
review of health claims for dietary
supplements, the Second Circuit held
that a 540-day period was permissible
“given the need to protect consumers
before any harm occurs,” to “evaluate
the evidence in support of labeling
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claims,” and to develop “a record on the
matter so that a court can determine
whether the regulated speech is, in fact,
truthful and non-misleading.”
(Nutritional Health Alliance v. Shalala,
144 F.3d 220 (2d Cir. 1998).)
Furthermore, as the district court in the
Discount Tobacco case noted, the
Administrative Procedure Act (APA)
“imposes a general but nondiscretionary
duty upon an administrative agency to
pass upon a matter presented to it
‘within a reasonable time,” 5 U.S.C.
555(b), and authorizes a reviewing court
to ‘compel agency action unlawfully
withheld or unreasonably delayed,” 5
U.S.C. 706(1).” (Commonwealth Brands,
Inc. v. United States, 678 F. Supp. 2d
512,533 (W.D. Ky. 2010).) The APA
requirement that the Agency act on
matters before it “within a reasonable
time,” in conjunction with FDA’s
estimated timeframes and the
performance goals for refuse to accept
review that FDA intends to establish,
indicate that FDA will not leave
applications “in limbo,” as claimed by
the commenter, but will act on them in
a reasonable amount of time. For all of
these reasons, the rule’s provisions do
not constitute an unconstitutional prior
restraint.

(Comment 7) One commenter argued
that implementing the rule would allow
FDA to deprive manufacturers of the
valuable substantive right to market
their products during the compliance
period for deemed products with no
hearing and no substantive review,
which is contrary to Congress’ intent in
the Tobacco Control Act. The
commenter further argued that the
Tobacco Control Act allows FDA to
require certain tobacco products to be
taken off of the market only upon
making a substantive determination that
the action is warranted under statutory
standards, and thus FDA cannot require
that products be removed from the
market without any such substantive
review.

(Response) FDA disagrees with this
comment. Under the FD&C Act,
generally, a new tobacco product may
not be introduced or delivered for
introduction into interstate commerce
unless it is subject to a marketing order
under section 910(c)(1)(A)(i), FDA has
issued an order finding the new tobacco
product substantially equivalent to a
predicate product, or FDA has issued an
exemption from the requirements of
substantial equivalence. The final
Deeming rule, issued with notice and an
opportunity for comment, extends this
requirement to newly regulated
products that are not grandfathered (i.e.,
marketed as of February 15, 2007).
Thus, as of August 8, 2016, marketing

these products without FDA
authorization is prohibited by statute.
However, FDA is affording staggered
compliance periods during which FDA
does not intend to enforce the premarket
review requirements. These compliance
periods are general statements of policy
that do not establish any rights for any
person, and are not binding on FDA or
the public. (See e.g., Professionals and
Patients for Customized Care v. Shalala,
56 F.3d 592 (5th Gir. 1995).) The
commenter gives a vague reference to
the rule depriving manufacturers of a
“substantive right”’ to market with no
hearing or substantive review, but
without citing any authority for such a
right. Irrespective of the rule, a
manufacturer does not have a right to
market a product that is in violation of
the FD&C Act because it does not have
a required premarket authorization.

(Comment 8) One commenter stated
that FDA should allow manufacturers to
amend applications that FDA finds to be
deficient and consider the amended
applications to be received as of their
original submission dates. The
commenter explained that this approach
would not tie up Agency resources
because FDA could simply notify an
applicant of any deficiencies and
suspend substantive review until the
applicant resolves those issues and, as
such, there is no valid reason for
requiring that applications be
resubmitted rather than amended.

(Response) FDA disagrees with this
suggestion. Creating a queue of deficient
premarket submissions that FDA must
track and manage is the type of
inefficient process that FDA seeks to
eliminate from the premarket
submission review process with the
rule. A queue for plainly deficient
submissions will require a redirection of
FDA resources away from more
complete, quality submissions.
Additionally, we disagree with the
suggestion that we should consider
amended submissions to have been
received by the original submission
date. This would allow manufacturers to
submit woefully deficient premarket
submissions and rely on FDA to identify
deficiencies to be resolved.

(Comment 9) One commenter argued
that FDA should withdraw the rule and
instead issue rules specifying the
content that must be contained in each
type of application because without
such application-specific rules, the rule
is unconstitutionally vague. The
commenter further explained that
without the promulgation of such
content regulations, it considers the rule
to violate the Due Process Clause of the
5th Amendment as well as the APA
because it would allow FDA to deny

applications without fully explaining
application content requirements to
applicants. Additionally, the comment
asserts that the rule is unduly vague
under the Due Process Clause and the
APA on the basis that some of the
criteria are either “ill-defined or entirely
undefined.”

(Response) FDA disagrees with this
comment. The rule is not impermissibly
vague as it provides applicants with fair
notice of 10 criteria by which FDA will
refuse to accept a premarket submission.
These criteria are not specific to the
requirements of any one premarket
pathway but instead include basic
parameters that apply to all premarket
submissions. Detailed criteria that are
specific to each premarket pathway are
not necessary to implementing a rule
that applies to all types of premarket
submissions generally without any
consideration of content specific to each
premarket pathway. Any additional
grounds for which FDA may refuse a
premarket submission exist
independently from this rulemaking;
therefore, the vagueness of such
grounds, if any, is not attributable to the
rule and does not cause it to violate the
Due Process clause of the 5th
Amendment or the APA. Further, the
comment incorrectly asserts that some
of the criteria required by the rule are
unduly vague under the Due Process
Clause and the APA. A law is
impermissibly vague if it does not give
““a person of ordinary intelligence a
reasonable opportunity to know what is
prohibited.” Grayned v. City of
Rockford, 408 U.S. 104, 108 (1972). To
the extent that the commenter identifies
concerns with specific requirements of
the rule, we address them in the
responses to comments 10—14; however,
FDA believes that the requirements of
this rule are sufficiently clear to give
submitters a reasonable opportunity to
be aware of what information must be
included with a tobacco product
application.

(Comment 10) One commenter argued
that FDA must edit the rule so that it
comprehensively states all potential
refuse to accept criteria for each
premarket pathway and commit to
accepting all submissions that meet
those specific criteria because granting
FDA discretion to refuse to accept
submissions on the basis of criteria not
specified in this rule violates the
principles of fair notice embodied in the
Constitution and the APA.

(Response) FDA disagrees. Under
§1105.10(b), FDA “may accept the
submission” if it “finds that none of the
reasons in paragraph (a) of this section
exists for refusing to accept a premarket
submission.” The use of the word
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“may” in this section reflects the fact
that this rule addresses the basic
threshold of acceptability that all
premarket submissions must meet;
however it does not address other
grounds on which FDA could refuse to
accept a specific type of premarket
submission, such as the omission of
labeling from a PMTA that is required
by section 910(b)(1)(F) of the FD&C Act.
Any additional grounds on which FDA
may refuse to accept a premarket
submission exist independently from
this rulemaking and are outside of its
scope.

(Comment 11) One commenter argues
that FDA'’s discussion in the preamble
of the proposed rule regarding “‘other
information” that FDA recommends be
included as part of the product-
identifying information submitted under
§1105.10(a)(7) should either be deleted
or modified to provide a full and
complete description of what “other
information” applicants should provide.
The commenter also suggests that FDA
must state whether failure to provide
such information would be grounds for
FDA to refuse to accept a submission.

(Response) FDA disagrees with this
comment. Section 1105.10(a)(7)
specifically lists the product-identifying
information that is required under the
rule: The manufacturer of the tobacco
product; the product name, including
the brand and subbrand; the product
category and subcategory; package type
and package quantity; and
characterizing flavor. The preamble of
the proposed rule notes that other
information may be needed to identify
the product, such as product descriptors
that are not a part of the product name
(e.g., premium), but it merely requests
such information be submitted to
facilitate FDA’s review. Failure to
include additional product-identifying
information beyond those specifically
listed in § 1105.10(a)(7) is not grounds
for FDA to refuse to accept a submission
under the rule.

(Comment 12) One commenter argued
that FDA must either remove the
requirement in § 1105.10(a)(7) that
applicants specify the category and
subcategory of the tobacco product or
provide a list of all potential categories
and subcategories. The commenter
further noted that FDA could require a
uniform system of product
identification under 21 U.S.C. 387e(e)
(section 905(e) of the FD&C Act), but it
has not yet issued a regulation doing so.

(Response) FDA disagrees with this
comment. The rule requires applicants
to describe the category and subcategory
of the tobacco product that is the subject
of the premarket submission. This is a
requirement to provide basic product-

identifying information, such as
describing the product category as
“Smokeless Tobacco Product” and the
subcategory as ‘“Dissolvable,”” which in
no way creates a rigid system of product
identification with which an applicant
must comply.2 Creating an exhaustive
product categorization system is not
necessary for applicants to describe the
product’s category and subcategory and
in some cases may not allow applicants
to accurately describe new tobacco
products that fall into novel categories
or subcategories. Table 1 in the
preamble of the proposed rule provides
some recommendations on how an
applicant may satisfy this requirement,
but it is not intended to be an
exhaustive list (for example, although
recommendations for waterpipes were
not included in table 1, submissions on
waterpipes should include similar
information). While the table is not an
exhaustive list of every tobacco product
category and subcategory that exists,
manufacturers have enough information
to reasonably understand how to
comply with the requirement and can
provide information based on internal
classifications. Applicants unable to
identify the category or subcategory of
the tobacco product that will be the
subject of a premarket submission are
encouraged to contact FDA prior to
submission.

(Comment 13) One commenter argued
that FDA should not require an
applicant to identify the submission
type as part of a premarket submission
because the list of submission types
provided to implement § 1105.10(a)(8) is
incomplete. To support this statement,
the commenter notes that the list in the
preamble of the proposed rule does not
mention Product Quantity Change SE
Reports as a potential premarket
submission type.

(Response) FDA disagrees with the
suggestion that manufacturers should
not be required to identify the type of
application they are submitting and that
the list of submission types described in
the preamble of the proposed rule is
incomplete. Identifying the type of
submission is necessary for FDA to
review a premarket submission because
it enables FDA to determine the
appropriate decisional standard to apply
to a submission (e.g., whether it is a
PMTA subject to the requirements of
section 910 of the FD&C Act or an
MRTPA subject to the requirements of
section 911 of the FD&C Act). The
commenter is also incorrect in its

2 Applicants should note that some categories are
defined in section 900 of the FD&C Act (e.g.,
cigarette (900(3)), cigarette tobacco (900(4)), roll-
your-own tobacco (900(15)), smokeless tobacco
(900(18))).

assertion that the proposed rule’s
discussion of the types of premarket
submissions is incomplete. The only
example the commenter provides to
support this assertion is the Product
Quantity Change SE Reports, which are
SE applications. The preamble of the
proposed rule described the types of
premarket submissions, which are
PMTAs, MRTPAs, SE applications, and
exemption requests (and subsequent
abbreviated reports). Applicants are
welcome to provide additional
information regarding their submission
type, such as specifying that their SE
application is being submitted for a
product quantity change, provided that
the basic submission type remains clear.
Applicants unsure of how to identify
the type of application that they are
submitting are encouraged to contact
FDA prior to submission.

(Comment 14) One commenter argued
that FDA should remove the
requirement that a premarket
submission be accompanied by required
forms because FDA has yet to require
any forms and it is unclear what those
forms may eventually require. The
commenter stated that if and when FDA
creates required forms, it can issue
regulations providing how and when
the forms must be submitted.

(Response) We disagree with the
suggestion that this requirement should
be removed from the rule. As described
in section IV of the proposed rule, if and
when FDA issues any forms it would
need to do so in accordance with
applicable requirements, e.g., notice and
opportunity to comment on such forms
in accordance with rulemaking
procedures and the Paperwork
Reduction Act of 1995 and rulemaking
under the APA. We have chosen to
include the form submission
requirement in this rule to provide
notice that the failure to submit any
required forms, if and whenever they
are issued, will be grounds for refusing
to accept a premarket submission.

(Comment 15) One commenter argued
that FDA should not require applicants
to identify whether a product has a
characterizing flavor until FDA has
issued a full explanation of what it
considers to be a characterizing flavor
and how it expects manufacturers to
determine what the characterizing flavor
of a tobacco product is. The commenter
also argued that the requirement to
identify a characterizing flavor has no
statutory basis and is not necessary to
identify a product in light of all other
information FDA is requiring, such as
the product name, brand, subbrand,
category, and subcategory.

(Response) FDA disagrees with this
comment. This requirement, along with
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the other product-identifying
information in §1105.10(a)(7), will
identify to FDA the specific tobacco
product that is the intended subject of
the application. As explained in the
preamble to the proposed rule, FDA is
requiring this product-identifying
information under section 701 of the
FD&C Act to efficiently enforce
premarket review requirements for
tobacco requirements. For example,
FDA needs to be able to distinguish
between products that have the same
brand and subbrand, but different
flavors (e.g., brand X menthol or brand
X cinnamon). This also helps ensure
that FDA ultimately issues an order that
addresses the intended tobacco product.
For the purposes of the refuse to accept
process and to appropriately identify
the specific product that is the subject
of the submission, FDA is solely looking
to see how the applicant identifies the
tobacco product as having no
characterizing flavor or having a
particular characterizing flavor. Thus,
for example, a firm would give
“menthol” as the characterizing flavor a
tobacco product it identifies as “Brand
A menthol”. At the acceptance stage,
FDA would not review beyond how the
product is identified, such as to
determine whether the product contains
a different or additional characterizing
flavor. Applicants that have questions
regarding how to describe their
product’s characterizing flavor are
encouraged to contact FDA prior to
submission.

(Comment 16) One commenter argued
that FDA should either modify the rule
so that it contains procedures to resolve
disputes regarding whether FDA should
have refused to accept an application, or
it should specify whether the
procedures for internal Agency review
of decisions specified in § 10.75 (21 CFR
10.75) applies.

(Response) The procedures for
internal Agency review of decisions in
§10.75 apply to a decision of an FDA
employee, other than commissioner, on
a matter. Applicants seeking review of
a refuse to accept decision may use this
mechanism or consider other
mechanisms set out in part 10. FDA
expects, however, that most applicants
will find that addressing any
deficiencies in the application will
quickly resolve issues.

VI. Paperwork Reduction Act of 1995

FDA concludes that this rule contains
no collection of information. Therefore,
clearance by the Office of Management
and Budget under the Paperwork
Reduction Act of 1995 is not required.

VII. Federalism

We have analyzed this rule in
accordance with the principles set forth
in Executive Order 13132. We have
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, we
conclude that the rule does not contain
policies that have federalism
implications as defined in the Executive
Order and, consequently, a federalism
summary impact statement is not
required.

VIII. Tribal Consultation

We have analyzed this rule in
accordance with the principles set forth
in Executive Order 13175. We have
determined that the rule does not
contain policies that would have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
Accordingly, we conclude that the rule
does not contain policies that have
tribal implications as defined in the
Executive Order; consequently, a tribal
summary impact statement is not
required.

IX. Analysis of Environmental Impact

We have determined under 21 CFR
25.30(h) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

X. Economic Analysis of Impacts

We have examined the impacts of the
rule under Executive Order 12866,
Executive Order 13563, the Regulatory
Flexibility Act (5 U.S.C. 601-612), and
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4). Executive Orders
12866 and 13563 direct us to assess all
costs and benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). We believe that
this rule is not a significant regulatory
action as defined by Executive Order
12866.

The Regulatory Flexibility Act
requires us to analyze regulatory options

that would minimize any significant
impact of a rule on small entities.
Because this rule establishes a
procedure that FDA is responsible for
implementing and has the effect of
providing all entities useful feedback on
the readiness of a submission, we certify
that the rule will not have a significant
economic impact on a substantial
number of small entities.

The Unfunded Mandates Reform Act
of 1995 (section 202(a)) requires us to
prepare a written statement, which
includes an assessment of anticipated
costs and benefits, before proposing
“any rule that includes any Federal
mandate that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
(adjusted annually for inflation) in any
one year.” The current threshold after
adjustment for inflation is $146 million,
using the most current (2015) Implicit
Price Deflator for the Gross Domestic
Product. This rule does not result in
expenditure in any year that meets or
exceeds this amount.

This rule identifies 10 significant and
common deficiencies in premarket
tobacco submissions that will cause
FDA to refuse to accept them.
Encouraging submissions that are free of
the deficiencies listed in this rule does
not represent a change in Agency
expectations. One of the 10 deficiencies
is required by statute (i.e., must be a
tobacco product). One of the
deficiencies is required by another
regulation (i.e., must comply with
requirements related to environmental
assessments or exclusions from such
assessments). The remaining eight
deficiencies are basic expectations for
an application to enter the review
process. Therefore, this rule clarifies
these expectations. This clarification
will result in cost savings for both the
applicant and FDA as less time is spent
by FDA working with applicants to
address these significant deficiencies.
Applicants have clarity about basic
expectations regarding requirements for
acceptance of premarket applications. In
addition, refusing to accept submissions
with these deficiencies will allow
Agency staff to more efficiently process
submissions and quickly move those
submissions without these deficiencies
into review of substantial scientific
issues.

List of Subjects in 21 CFR Part 1105

Administrative practices and
procedures, Tobacco, Tobacco products.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act, and under
authority delegated to the Commissioner
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of Food and Drugs, 21 CFR chapter I is
amended by adding part 1105,
consisting of § 1105.10, to read as
follows:

PART 1105—GENERAL

Authority: 21 U.S.C. 371(a), 387e, 387j, and
387k.

Subpart A—General Submission
Requirements

§1105.10 Refusal to accept a premarket
submission.

(a) FDA will refuse to accept for
review, as soon as practicable, a
premarket tobacco product application,
modified risk tobacco product
application, substantial equivalence
application, or exemption request or
subsequent abbreviated report for the
following reasons, if applicable:

(1) The submission does not pertain to
a tobacco product as defined in 21
U.S.C. 321(rr).

(2) The submission is not in English
or does not contain complete English
translations of any information
submitted within.

(3) If submitted in an electronic
format, the submission is in a format
that FDA cannot process, read, review,
and archive.

(4) The submission does not contain
contact information, including the
applicant’s name and address.

(5) The submission is from a foreign
applicant and does not identify an
authorized U.S. agent, including the
agent’s name and address, for the
submission.

(6) The submission does not contain
a required FDA form(s).

(7) The submission does not contain
the following product-identifying
information: The manufacturer of the
tobacco product; the product name,
including the brand and subbrand; the
product category and subcategory;
package type and package quantity; and
characterizing flavor.

(8) The type of submission is not
specified.

(9) The submission does not contain
a signature of a responsible official,
authorized to represent the applicant,
who either resides in or has a place of
business in the United States.

(10) For premarket tobacco
applications, modified risk tobacco
product applications, substantial
equivalence applications, and
exemption requests only: The
submission does not include a valid
claim of categorical exclusion in
accordance with part 25 of this chapter,
or an environmental assessment.

(b) If FDA finds that none of the
reasons in paragraph (a) of this section

exists for refusing to accept a premarket
submission, FDA may accept the
submission for processing and further
review. FDA will send to the submitter
an acknowledgement letter stating the
submission has been accepted for
processing and further review and will
provide the premarket submission
tracking number.

(c) If FDA finds that any of the
reasons in paragraph (a) of this section
exist for refusing to accept the
submission, FDA will notify the
submitter in writing of the reason(s) and
that the submission has not been
accepted, unless insufficient contact
information was provided.

Dated: December 22, 2016.
Leslie Kux,
Associate Commissioner for Policy.
[FR Doc. 2016—-31370 Filed 12—28-16; 8:45 am]
BILLING CODE 4164-01-P

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Part 1610
RIN 3046—-AB05

Availability of Records

AGENCY: Equal Employment
Opportunity Commission.
ACTION: Interim final rule.

SUMMARY: The Equal Employment
Opportunity Commission (EEOC or
Commission) proposes to revise its
Freedom of Information Act (FOIA)
regulations in order to implement the
substantive and procedural changes to
the FOIA identified in the FOIA
Improvement Act of 2016 and update
two district offices addresses and the
Office of Legal Counsel’s fax number.
DATES: This interim final rule is
effective on December 29, 2016.
Comments must be received on or
before January 30, 2017.

ADDRESSES: Written comments should
be submitted to Executive Secretariat,
Equal Employment Opportunity
Commission, 131 M Street NE., Suite
6NE03F, Washington, DC 20507. As a
convenience to commenters, the
Executive Secretariat will accept
comments by facsimile (“FAX”)
machine. The telephone number of the
FAX receiver is (202) 663—4114. (This is
not a toll-free FAX number). Only
comments of six or fewer pages will be
accepted via FAX transmittal to ensure
access to the equipment. Receipt of FAX
transmittals will not be acknowledged,
except that the sender may request
confirmation of receipt by calling the
Executive Secretariat staff at (202) 663—

4070 (voice) or (202) 663—4074 (TTY).
(These are not toll-free telephone
numbers.) You may also submit
comments and attachments
electronically at https://
www.regulations.gov, which is the
Federal eRulemaking Portal. Follow the
instructions online for submitting
comments. Copies of comments
submitted by the public will be
available for review by prior
appointment at the Commission’s
Library, 131 M Street NE., Suite
4NWO08R, Washington, DC 20507, or can
be reviewed anytime at https://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Stephanie D. Garner, Assistant Legal
Counsel (202) 663—4642 or Draga G.
Anthony, Senior Attorney Advisor,
Office of Legal Counsel (216) 522—
7452 (voice) or (202) 663—7026 (TTY).
(These are not toll free numbers.)
Requests for this document in an
alternative format should be made to the
Office of Communications and
Legislative Affairs at (202) 663—4191
(voice) or (202) 663—4494 (TTY).
SUPPLEMENTARY INFORMATION:

Executive Summary

The interim final rule, as directed by
the FOIA Improvement Act of 2016,
Public Law 114-185, updates the
Commission’s FOIA regulations to
reflect substantive and procedural
changes to the FOIA and updates the
addresses of two district offices and the
Office of Legal Counsel’s fax number.

Background

On June 30, 2016, President Obama
signed the FOIA Improvement Act of
2016 (“Act”). The Act requires agencies
to update FOIA regulations to conform
to the Act by:

e Requiring federal agencies to make
available their disclosable records and
documents for public inspection in an
electronic format;

e making available for inspection in
an electronic format records that have
been requested three or more times
(frequently requested records);

e requiring that the Annual FOIA
data be downloadable;

e prohibiting agencies from charging
a fee for providing records if the agency
misses a deadline for complying with a
FOIA request unless unusual
circumstances apply and more than
5,000 pages are necessary to respond to
the request;

e prohibiting agencies from
withholding information requested
under FOIA Exemption (b)(5) unless the
agency reasonably foresees that
disclosure would harm an interest
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protected by a FOIA exemption or
disclosure is prohibited by law;

¢ codifying the Administration’s
presumption of openness;

¢ requiring that agencies consider
partial disclosures;

e requiring that agencies take steps to
segregate and release nonexempt
information;

e limiting the FOIA exemption for
agency communications, (b)(5), to allow
the disclosure of agency ‘‘deliberative
process” records created 25 years or
more before the date of a FOIA request;

e requiring the Office of Government
Information Services (OGIS) to offer
mediation services to resolve disputes
between agencies and FOIA requesters;

¢ expanding the authority and duties
of the Chief FOIA Officer of each agency
to require officers to serve as the
primary agency liaison with OGIS and
the Office of Information Policy;

e establishing a Chief FOIA Officer
Council to develop recommendations
for increasing compliance and efficiency
in responding to FOIA requests;
disseminating information about agency
experiences; identifying, developing,
and coordinating initiatives to increase
transparency and compliance; and
promoting performance measures to
ensure agency compliance with FOIA
requirements; and

¢ requiring the Director of the Office
of Management and Budget to ensure
the operation of a consolidated online
request portal that allows a member of
the public to submit a request for
records to any agency from a single Web
site;

Summary of Changes

In order to assist agencies and
encourage consistency in FOIA
practices across the government, the
Department of Justice, Office of
Information Policy (OIP), created a
FOIA template for agencies to use as
agencies publish and update their
regulations. The template, which is
located at https://www.justice.gov/oip/
template-agency-foia-regulations,
provides sample regulation language.
The proposed language contained in
these revised FOIA regulations utilizes
the language provided in the Act or
contained in OIP’s template. In order to
conform the Commission’s FOIA
regulations to the requirements of the
Act, the proposed rule revises the
following sections of 29 CFR part 1610:

e §1610.1 (Definitions section is
revised to utilize OIP’s FOIA template);

¢ §1610.2 (Statutory requirements
section is revised to utilize OIP’s
template language);

* §1610.3 (Purpose and scope section
is revised to utilize OIP’s template
language);

e §1610.4 (Public reference facilities
and current index section is revised to
utilize OIP’s template language, reflect
requirements of the Act, and update
District Office addresses);

¢ §1610.5 (Request for records
section is revised to utilize OIP’s
template language);

¢ §1610.6 (Records of other agencies
section is deleted; the information is
moved to another section and utilizes
OIP’s template language);

e §1610.7 (Where to make request:
form section is revised to utilize OIP’s
template language);

e §1610.8 (Authority to determine
section is revised to utilize OIP’s
template language);

e §1610.9 (Responses: timing section
is revised to utilize OIP’s template
language);

¢ §1610.10 (Responses: form and
content section is revised to utilize
OIP’s template language and as required
by the Act);

e §1610.11 (Appeals to the Legal
Counsel from initial denials section is
revised to utilize OIP’s template
language and as required by the Act);

e §1610.13 (Maintenance of files
section is revised to utilize OIP’s
template language);

e §1610.15 (Schedule of fees and
method of payment for services section
is revised to utilize OIP’s template and
as required by the Act);

e §1610.17 (Exemptions section is
revised to utilize OIP’s template
language and as required by the Act);

e §1610.19 (Predisclosure
notification procedures for confidential
commercial information section is
revised to utilize OIP’s template
language); and

¢ §1610.21 (Annual report section is
revised to utilize OIP’s template
language and as required by the Act).

Comments

The Commission invites comments.
At the conclusion of the comment
period, the Commission will review the
comments received, and, if appropriate,
will revise the regulation to ensure it
aligns with the Act.

Regulatory Procedures
Executive Orders 13563 and 12866

In promulgating this interim final
rule, the Commission has adhered to the
regulatory philosophy and applicable
principles set forth in Executive Order
13563, 3 CFR 215 (2011). The proposed
interim final rule has been drafted and
reviewed in accordance with Executive

Order 12866, 3 CFR 638 (1993). The rule
is not a “significant regulatory action”
under section 3(f) of Executive Order
12866.

Paperwork Reduction Act

The proposed rule contains no new
information collection requirements
subject to review by the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

Regulatory Flexibility Act

The Commission certifies under 5
U.S.C. 605(b) that the proposed rule will
not have a significant economic impact
on a substantial number of small entities
because the proposed revisions do not
impose any burdens upon FOIA
requesters, including those that might
be small entities. Therefore, a regulatory
flexibility analysis is not required by the
Regulatory Flexibility Act.

Unfunded Mandates Reform Act of 1995

The proposed rule will not result in
the expenditure by State, local, or tribal
governments in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions are
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1501).

Congressional Review Act

The proposed rule is not subject to the
reporting requirement of 5 U.S.C. 801
because it does not substantially affect
the rights or obligations of non-agency
parties and therefore is not a “rule” as
that term is used by the Congressional
Review Act (Subtitle E of the Small
Business Regulatory Enforcement
Fairness Act of 1998).

List of Subjects in 29 CFR Part 1610
Freedom of information.

m For the reasons set forth in the
preamble, the Equal Employment
Opportunity Commission amends 29
CFR part 1610 as follows:

PART 1610—PRODUCTION OR
DISCLOSURE UNDER 5 U.S.C. 552

m 1. The authority citation for Part 1610
continues to read as follows:

Authority: 42 U.S.C. 2000e-12(a), 5 U.S.C.
552 as amended by Pub. L. 93-502, Pub. L.
99-570 and Pub. L. 105-231; for § 1610.15,
non-search or copy portions are issued under
31 U.S.C. 9701.

§1610.1 [Amended]

m 2.In § 1610.1, remove paragraphs (d),

(e), (1), (g), (k), (1), (n), and (o) and
redesignate paragraphs (h), (i), (j), and
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(m) as paragraphs (d) through (g),
respectively.
m 3. Revise § 1610.2 to read as follows:

§1610.2 Statutory requirements.

(a) This subpart contains the rules
that the Commission will follow in
processing requests for records under
the Freedom of Information Act
(“FOIA”), 5 U.S.C. 552. These rules
should be read in conjunction with the
text of the FOIA and the Uniform
Freedom of Information Fee Schedule
and Guidelines published by the Office
of Management and Budget (“OMB
Guidelines”). Requests made by
individuals for records about
themselves under the Privacy Act of
1974, 5 U.S.C. 552a, are processed in
accordance with the Commission’s
Privacy Act regulations as well as under
this subpart. The Commission should
administer the FOIA with a
presumption of openness. As a matter of
policy, the Commission may make
discretionary disclosures of records or
information exempt from disclosure
under the FOIA whenever disclosure
would not foreseeably harm an interest
protected by a FOIA exemption. This
policy does not create any right
enforceable in court.

(b) As referenced in this subpart,
“component” means each separate
office within the Commission that is
responsible for processing FOIA
requests. The rules described in this
regulation that apply to the Commission
also apply to its components.

m 4. Revise § 1610.3 to read as follows:

§1610.3 Purpose and scope.

(a) This subpart contains the
regulations of the Equal Employment
Opportunity Commission implementing
5 U.S.C. 552. The regulations of this
subpart provide information concerning
the procedures by which records may be
obtained from all organizational units
within the Commission. Official records
of the Commission made available
pursuant to the requirements of 5 U.S.C.
552 shall be furnished to members of
the public only as prescribed by this
subpart. Officers and employees of the
Commission may continue to furnish to
the public, informally and without
compliance with the procedures
prescribed herein, information and
records which prior to the enactment of
5 U.S.C. 552 were furnished customarily
in the regular performance of their
duties.

(b) Nothing in this subpart shall be
construed to entitle any person, as of
right, to any service or to the disclosure
of any record to which such person is
not entitled under the FOIA.

m 5.In § 1610.4, revise paragraphs (a),
(b)(6) and (7), add paragraph (b)(8), and

revise paragraph (c) to read as follows:

§1610.4 Public reference facilities and
current index.

(a) Records that the FOIA requires the
Commission to make available for
public inspection in an electronic
format may be accessed through the
Commission’s Web site. The
Commission is responsible for
determining which of its records must
be made publicly available, for
identifying additional records of interest
to the public that are appropriate for
public disclosure, and for posting and
indexing such records. The Commission
must ensure that its Web site of posted
records and indices is reviewed and
updated on an ongoing basis. The
Commission has a FOIA Requester
Service Center or FOIA Public Liaison
who can assist individuals in locating
records particular to the Commission.
Contact information is located at https://
www.eeoc.gov/eeoc/foia/index.cfim. A
list of agency FOIA Public Liaisons is
available at http://www.foia.gov/report-
makerequest.html.

(b) * * *

(6) “CCH Equal Employment
Opportunity Commission Decisions”
(1973 and 1983);

(7) Commission awarded contracts;
and

(8) Copies of all records, regardless of
form or format, that because of the
nature of their subject matter—

(i) The Commission determines have
become, or are likely to become, the
subject of subsequent requests for
substantially the same records; or

(ii) That have been requested 3 or
more times.

(c) The Commission’s District Offices
with public reading areas are:

Atlanta District Office, Sam Nunn
Atlanta Federal Center, 100 Alabama
Street SW., Suite 4R30, Atlanta, GA
30303 (includes the Savannah Local
Office).

Birmingham District Office, Ridge
Park Place, 1130 22nd Street South,
Suite 2000, Birmingham, AL 35205—
2397 (includes the Jackson Area Office
and the Mobile Local Office).

Charlotte District Office, 129 West
Trade Street, Suite 400, Charlotte, NC
28202 (includes the Raleigh Area Office,
the Greensboro Local Office, the
Greenville Local Office, the Norfolk
Local Office, and the Richmond Local
Office).

Chicago District Office, 500 West
Madison Street, Suite 2000, Chicago, IL
60661 (includes the Milwaukee Area
Office and the Minneapolis Area Office).

Dallas District Office, 207 S. Houston
Street, 3rd Floor, Dallas, TX 75202—4726

(includes the San Antonio Field Office
and the El Paso Area Office).

Houston District Office, Mickey
Leland Building, 1919 Smith Street, 6th
Floor, Houston, TX 77002 (includes the
New Orleans Field Office).

Indianapolis District Office, 101 West
Ohio Street, Suite 1900, Indianapolis, IN
46204—-4203 (includes the Detroit Field
Office, the Cincinnati Area Office, and
the Louisville Area Office).

Los Angeles District Office, Roybal
Federal Building, 255 East Temple
Street, 4th Floor, Los Angeles, CA 90012
(includes the Fresno Local Office, the
Honolulu Local Office, the Las Vegas
Local Office, and the San Diego Local
Office).

Memphis District Office, 1407 Union
Avenue, 9th Floor, Memphis, TN 38104
(includes the Little Rock Area Office,
and the Nashville Area Office).

Miami District Office, Miami Tower,
100 SE 2nd Street, Suite 1500, Miami,
FL 33131 (includes the Tampa Field
Office, and the San Juan Local Office).

New York District Office, 33
Whitehall Street, 5th Floor, New York,
NY 10004 (includes the Boston Area
Office, the Newark Area Office, and the
Buffalo Local Office).

Philadelphia District Office, 801
Market Street, Suite 1300, Philadelphia,
PA 19107-3127 (includes the Baltimore
Field Office, the Cleveland Field Office,
and the Pittsburgh Area Office).

Phoenix District Office, 3300 N.
Central Avenue, Suite 690, Phoenix, AZ
85012—-2504 (includes the Denver Field
Office, and the Albuquerque Area
Office).

San Francisco District Office, 450
Golden Gate Avenue, 5 West, P.O. Box
36025, San Francisco, CA 94102-3661
(includes the Seattle Field Office, the
Oakland Local Office, and the San Jose
Local Office).

St. Louis District Office, Robert A.
Young Federal Building, 1222 Spruce
Street, Room 8100, St. Louis, MO 63103
(includes the Kansas City Area Office,
and the Oklahoma City Area Office).

m 6. Revise § 1610.5 to read as follows:

§1610.5 Request for records.

(a) General information. (1) To make
a request for records, a requester should
write directly to the Commission’s FOIA
office that maintains the records sought.
A request will receive the quickest
possible response if it is addressed to
the Commission FOIA office that
maintains the records sought.
Information concerning the
Commission’s FOIA offices is listed at:
https://www.eeoc.gov/eeoc/foia/
index.cfm and any additional
requirements for submitting a request to
the agency are listed at paragraphs (b)


http://www.foia.gov/report-makerequest.html
http://www.foia.gov/report-makerequest.html
https://www.eeoc.gov/eeoc/foia/index.cfm
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and (d) of this section. The
Commission’s Web site contains
instructions for submitting FOIA
requests and other resources to assist
requesters in determining where to send
their requests.

(2) A requester who is making a
request for records about himself or
herself must comply with the
verification of identity requirements as
determined by the Commission.

(3) Where a request for records
pertains to another individual, a
requester may receive greater access by
submitting either a notarized
authorization signed by that individual
or a declaration made in compliance
with the requirements set forth in 28
U.S.C. 1746 by that individual
authorizing disclosure of the records to
the requester, or by submitting proof
that the individual is deceased (for
example, a copy of a death certificate or
an obituary). As an exercise of
administrative discretion, the
Commission can require a requester to
supply additional information if
necessary in order to verify that a
particular individual has consented to
disclosure.

(b) Description of records sought.
Requesters must describe the records
sought in sufficient detail to enable
Commission personnel to locate them
with a reasonable amount of effort. To
the extent possible, requesters should
include specific information that may
help the Commission identify the
requested records, such as the date, title
or name, author, recipient, subject
matter of the record, case number, file
designation, or reference number. Before
submitting their requests, requesters
may contact the Commission’s District
Office FOIA contact or FOIA Public
Liaison to discuss the records they seek
and to receive assistance in describing
the records. If after receiving a request
the Commission determines that it does
not reasonably describe the records
sought, the Commission must inform
the requester what additional
information is needed or why the
request is otherwise insufficient.
Requesters who are attempting to
reformulate or modify such a request
may discuss their request with the
Commission’s FOIA contact or FOIA
Public Liaison. If a request does not
reasonably describe the records sought,
the agency’s response to the request may
be delayed.

(1) A written request for inspection or
copying of a record of the Commission
may be presented in person, by mail, by
fax, by email at FOIA@eeoc.gov, online
at https://publicportalfoiapal.eeoc.gov/
palMain.aspx, or through the

Commission employee designated in
§1610.7.

(2) A request must be clearly and
prominently identified as a request for
information under the “Freedom of
Information Act.”” If submitted by mail,
or otherwise submitted under any cover,
the envelope or other cover must be
similarly identified.

(3) A respondent must always provide
a copy of the “Filed” stamped court
complaint when requesting a copy of a
charge file. The charging party must
provide a copy of the “Filed” stamped
court complaint when requesting a copy
of the charge file if the Notice of Right
to Sue has expired as of the date of the
charging party’s request.

(4) Each request must contain
information which reasonably describes
the records sought and, when known,
should contain date, title or name,
author, recipient, subject matter of the
record, case number, file designation, or
reference number and location for the
records requested in order to permit the
records to be promptly located.

(5) Where a request is not considered
reasonably descriptive or requires the
production of voluminous records, or
necessitates the utilization of a
considerable number of work hours to
the detriment of the business of the
Commission, the Commission may
require the person making the request or
such person’s agent to confer with a
Commission representative in order to
attempt to verify the scope of the
request and, if possible, narrow such
request.

(c) Format. Requests may specify the
preferred form or format (including
electronic formats) for the records the
requester seeks. The Commission will
accommodate the request if the records
are readily reproducible in that form or
format.

(d) Requester information. Requesters
must provide contact information, such
as their phone number, email address,
and/or mailing address, to assist the
agency in communicating with them
and providing released records.

§1610.6 [Removed and Reserved]

m 7. Remove and reserve § 1610.6.
m 8. Revise § 1610.7 to read as follows:

§1610.7 Where to make request; form.
(a) In general. The Commission or
component that first receives a request
for a record and maintains that record

is responsible for responding to the
request. In determining which records
are responsive to a request, the
Commission ordinarily will include
only records in its possession as of the
date that it begins its search. If any other
date is used, the Commission must

inform the requester of that date. A
record that is excluded from the
requirements of the FOIA pursuant to 5
U.S.C. 552(c), is not considered
responsive to a request. Requests for the
following types of records, however,
should be submitted to the District
Director for the pertinent district, field,
area, or local office, at the district office
address listed in § 1610.4(c) or, in the
case of the Washington Field Office,
shall be submitted to the Field Office
Director at 131 M Street NE., Fourth
Floor, Washington, DC 20507:

(1) Information about current or
former employees of an office;

(2) Existing non-confidential
statistical data related to the case
processing of an office;

(3) Agreements between the
Commission and State or local fair
employment agencies operating within
the jurisdiction of an office; or

(4) Materials in office investigative
files related to charges under: Title VII
of the Civil Rights Act of 1964 (42
U.S.C. 2000€ et seq.); the Equal Pay Act
(29 U.S.C. 206(d)); the Age
Discrimination in Employment Act of
1967 (29 U.S.C. 621 et seq.); the
Americans with Disabilities Act of 1990
(42 U.S.C. 12101 et seq.); or the Genetic
Information Nondiscrimination Act of
2008 (42 U.S.C. 2000ff et seq.).

(b) Request for other records. A
request for any record which does not
fall within the ambit of paragraph (a) of
this section, or a request for any record
the location of which is unknown to the
person making the request, shall be
submitted in writing to the Assistant
Legal Counsel, FOIA Programs, U.S.
Equal Employment Opportunity
Commission, by mail to 131 M Street
NE., Suite 5NWO02E, Washington, DC
20507, by fax to (202) 653—6034, by
email to FOIA@eeoc.gov, or by Internet
to https://publicportalfoiapal.eeoc.gov/
palMain.aspx.

(c) Authority to grant or deny
requests. The Commission has granted
this authority to the Legal Counsel. The
Legal Counsel is authorized to grant or
to deny any requests for records that are
maintained by the Commission.

(d) Re-routing of misdirected requests.
Where the Commission determines that
a request was misdirected within the
agency, the receiving component’s FOIA
office must route the request to the
FOIA office of the proper component(s)
within the Commission.

(e) Consultation, referral, and
coordination. When reviewing records
located by the Commission in response
to a request, the Commission will
determine whether another agency of
the Federal Government is better able to
determine whether the record is exempt


https://publicportalfoiapal.eeoc.gov/palMain.aspx
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from disclosure under the FOIA. As to
any such record, the Commission must
proceed in one of the following ways:

(1) Consultation. When records
originated with the Commission, but
contain within them information of
interest to another agency or other
Federal Government office, the
Commission will typically consult with
that other entity prior to making a
release determination.

(2) Referral. (i) When the Commission
believes that a different agency or
component is best able to determine
whether to disclose the record, the
Commission typically will refer the
responsibility for responding to the
request regarding that record to that
agency. Ordinarily, the agency that
originated the record is presumed to be
the best agency to make the disclosure
determination. However, if the
Commission is processing the request
and the originating agency agrees that
the Commission is in the best position
to respond regarding the record, then
the record may be handled as a
consultation.

(ii) Whenever the Commission refers
any part of the responsibility for
responding to a request to another
agency, it must document the referral,
maintain a copy of the record that it
refers, and notify the requester of the
referral, informing the requester of the
name(s) of the agency to which the
record was referred, including that
agency’s FOIA contact information.

(3) Coordination. The standard
referral procedure is not appropriate
where disclosure of the identity of the
agency to which the referral would be
made could harm an interest protected
by an applicable exemption, such as the
exemptions that protect personal
privacy or national security interests.
For example, if a non-law enforcement
agency responding to a request for
records on a living third party locates
within its files records originating with
a law enforcement agency, and if the
existence of that law enforcement
interest in the third party was not
publicly known, then to disclose that
law enforcement interest could cause an
unwarranted invasion of the personal
privacy of the third party. Similarly, if
the Commission locates within its files
material originating with an Intelligence
Community agency and the involvement
of that agency in the matter is classified
and not publicly acknowledged, then to
disclose or give attribution to the
involvement of that Intelligence
Community agency could cause national
security harms. In such instances, in
order to avoid harm to an interest
protected by an applicable exemption,
the Commission will coordinate with

the originating agency to seek its views
on the disclosability of the record. The
release determination for the record that
is the subject of the coordination will
then be conveyed to the requester by the
Commission.

(e) Classified information. On receipt
of any request involving information
that is marked classified, the
Commission must determine whether
the information is currently and
properly classified in accordance with
applicable classification rules.
Whenever a request involves a record
containing information that has been
marked as classified or may be
appropriate for classification by another
agency under any applicable executive
order concerning the classification of
records, the Commission must refer the
responsibility for responding to the
request regarding that information to the
agency that classified the information,
or that should consider the information
for classification. Whenever an agency’s
record contains information that has
been derivatively classified (for
example, when it contains information
classified by another agency), the
Commission must refer the
responsibility for responding to that
portion of the request to the agency that
classified the underlying information.

(f) Timing of responses to
consultations and referrals. All
consultations and referrals received by
the Commission will be handled
according to the date that the referring
agency received the perfected FOIA
request.

(g) Agreements regarding
consultations and referrals. The
Commission may establish agreements
with other agencies to eliminate the
need for consultations or referrals with
respect to particular types of records.

m 9. Revise § 1610.9 to read as follows:

§1610.9 Responses: Timing.

(a) In general. The Commission
ordinarily will respond to requests
according to their order of receipt. The
various ways in which to submit a
request to, or check on the status of a
request with, EEOC are listed at: https://
www.eeoc.gov/eeoc/foia/index.cfm. The
information located at www.foia.gov/
report-makerequest.html contains a list
of all agencies and components that are
designated to accept requests. In
instances involving misdirected
requests that are re-routed pursuant to
§1610.7(d), the response time will
commence on the date that the request
is received by the proper component
office that is designated to receive
requests, but in any event not later than
10 working days after the request is first
received by the component office that is

designated by these regulations to
receive requests.

(b) Multitrack processing. The
Commission designates a specific track
for requests that are granted expedited
processing, in accordance with the
standards set forth in paragraph (f) of
this section. The Commission also
designates additional processing tracks
that distinguish between simple and
more complex requests based on the
estimated amount of work or time
needed to process the request. Among
the factors considered are the number of
records requested, the number of pages
involved in processing the request and
the need for consultations or referrals.
The Commission must advise requesters
of the track into which their request
falls and, when appropriate, will offer
the requesters an opportunity to narrow
or modify their request so that it can be
placed in a different processing track.

(c) Acknowledgment. The Assistant
Legal Counsel, FOIA Programs, the
District Director, or the District
Director’s designee shall, within 10 days
from receipt of a request, notify the
requester in writing of the date the
Commission received the request, the
expected date of issuance of the
determination, the individualized FOIA
tracking number assigned to the request,
and the telephone number or Internet
site where requesters may inquire about
the status of their request.

(d) Unusual circumstances. Whenever
the Commission cannot meet the
statutory time limit for processing a
request because of “unusual
circumstances,” as defined in the FOIA,
and the Commission extends the time
limit on that basis, the Commission
must, before expiration of the 20-day
period to respond, notify the requester
in writing of the unusual circumstances
involved and of the date by which the
agency estimates processing of the
request will be completed. Where the
extension exceeds 10 working days, the
agency must, as described by the FOIA,
provide the requester with an
opportunity to modify the request or
arrange an alternative time period for
processing the original or modified
request. The Commission must make
available its designated FOIA contact or
its FOIA Public Liaison for this purpose.
The contact information for the EEOC
FOIA Public Liaison is located at:
https://www.eeoc.gov/eeoc/foia/
index.cfm. A list of agency FOIA Public
Liaisons is available at: http://
www.foia.gov/report-makerequest.html.
The Commission must also alert
requesters to the availability of the
Office of Government Information
Services (OGIS) to provide dispute
resolution services.


http://www.foia.gov/report-makerequest.html
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(e) Aggregating requests. To satisfy
unusual circumstances under the FOIA,
the Commission may aggregate requests
in cases where it reasonably appears
that multiple requests, submitted either
by a requester or by a group of
requesters acting in concert, constitute a
single request that would otherwise
involve unusual circumstances. The
Commission cannot aggregate multiple
requests that involve unrelated matters.

(f) Expedited processing. (1) The
Commission must process requests and
appeals on an expedited basis whenever
it is determined that they involve:

(i) Circumstances in which the lack of
expedited processing could reasonably
be expected to pose an imminent threat
to the life or physical safety of an
individual; or

(ii) An urgency to inform the public
about an actual or alleged Federal
Government activity, if made by a
person who is primarily engaged in
disseminating information.

(2) A request for expedited processing
may be made at any time. Requests
based on paragraphs (f)(1)(i) and (ii) of
this section must be submitted to the
Commission or component of the
Commission that maintains the records
requested. When making a request for
expedited processing of an
administrative appeal, the request
should be submitted to the
Commission’s Office of Legal Counsel,
the office that adjudicates appeals.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct,
explaining in detail the basis for making
the request for expedited processing.
For example, under paragraph (f)(1)(ii)
of this section, a requester who is not a
full-time member of the news media
must establish that the requester is a
person whose primary professional
activity or occupation is information
dissemination, though it need not be the
requester’s sole occupation. Such a
requester also must establish a
particular urgency to inform the public
about the government activity involved
in the request—one that extends beyond
the public’s right to know about
government activity generally.
Depending on the circumstances, the
existence of numerous recently
published articles on a given subject
may be helpful in establishing the
requirement that there be an “urgency to
inform” the public on the topic. This
factor is not dispositive. As a matter of
administrative discretion, the
Commission may waive the formal
certification requirement.

(4) The Commission must notify the
requester within 10 calendar days of the
receipt of a request for expedited

processing of its decision whether to
grant or deny expedited processing. If
expedited processing is granted, the
request must be given priority, placed in
the processing track for expedited
requests, and must be processed as soon
as practicable. If a request for expedited
processing is denied, the Commission
must act on any appeal of that decision
expeditiously.

(g) Tolling. The Commission may toll
the statutory time period to issue its
determination on a FOIA request one
time during the processing of the
request to obtain clarification from the
requester. The statutory time period to
issue the determination on disclosure is
tolled until EEOC receives the
information reasonably requested from
the requester. The agency may also toll
the statutory time period to issue the
determination to clarify with the
requester issues regarding fees. There is
no limit on the number of times the
agency may request clarifying fee
information from the requester.

m 10. Revise §1610.10 to read as
follows:

§1610.10 Responses: Form and content.

(a) In general. The Commission, to the
extent practicable, will communicate
with requesters having access to the
Internet electronically, such as email or
web portal.

(b) Acknowledgments of requests. The
Commission must acknowledge the
request in writing and assign it an
individualized tracking number if it will
take longer than 10 working days to
process. The Commission must include
in the acknowledgment a brief
description of the records sought to
allow requesters to more easily keep
track of their requests.

(c) Estimated dates of completion and
interim responses. Upon request, the
Commission will provide an estimated
date by which it expects to provide a
response to the requester. If a request
involves a voluminous amount of
material, or searches in multiple
locations, the Commission may provide
interim responses, releasing the records
on a rolling basis.

(d) Grants of requests. Once the
Commission determines it will grant a
request in full or in part, it must notify
the requester in writing. The agency
must also inform the requester of any
fees charged under § 1610.15 of this part
and must disclose the requested records
to the requester promptly upon payment
of any applicable fees. The Commission
must inform the requester of the
availability of its FOIA Public Liaison to
offer assistance.

(e) Adverse determinations of
requests. If the Commission makes an

adverse determination denying a request
in any respect, it must notify the
requester of that determination in
writing. Adverse determinations, or
denials of requests, include decisions
that: The requested record is exempt, in
whole or in part; the request does not
reasonably describe the records sought;
the information requested is not a
record subject to the FOIA; the
requested record does not exist, cannot
be located, or has been destroyed; or the
requested record is not readily
reproducible in the form or format
sought by the requester. Adverse
determinations also include denials
involving fees or fee waiver matters or
denials of requests for expedited
processing.

(f) Content of denial. The denial must
be signed by the head of the
Commission or designee and must
include:

(1) The name and title or position of
the person responsible for the denial;

(2) A brief statement of the reasons for
the denial, including any FOIA
exemption applied by the Commission
in denying the request;

(3) An estimate of the volume of any
records or information withheld, such
as the number of pages or some other
reasonable form of estimation (such an
estimate is not required if the volume is
otherwise indicated by deletions
marked on records that are disclosed in
part or if providing an estimate would
harm an interest protected by an
applicable exemption);

(4) A statement that the denial may be
appealed under paragraph 1610.11 of
this section, and a description of the
appeal requirements; and

(5) A statement notifying the requester
of the assistance available from the
Commission’s FOIA Public Liaison and
the dispute resolution services offered
by OGIS.

(g) Markings on released documents.
Records disclosed in part must be
marked clearly to show the amount of
information deleted and the exemption
under which the deletion was made
unless doing so would harm an interest
protected by an applicable exemption.
The location of the information deleted
must also be indicated on the record, if
technically feasible.

m 11. Amend § 1610.11 as follows:

m a. Revise paragraphs (a) through (c);

m b. Remove paragraph (g);

m c. Redesignate paragraphs (d) through

(f) as paragraphs (f) through (h); and

m d. Add new paragraphs (d) and (e).
The revisions and additions read as

follows:
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§1610.11 Appeals to the legal counsel
from initial denials.

(a) Requirements for making an
appeal. A requester may appeal any
adverse determination to the Legal
Counsel, or the Assistant Legal Counsel,
FOIA Programs. Any appeal of a
determination issued by a District
Director or the District Director’s
designee must include a copy of the
District Director’s or the District
Director’s designee’s determination. If a
FOIA appeal is misdirected to a District
Office, the District Office shall forward
the appeal to the Legal Counsel, or the
Assistant Legal Counsel, FOIA
Programs, as appropriate, within 10
business days. Examples of adverse
determinations are provided in
§1610.10(e). Requesters can submit
appeals by mail, by fax to (202) 653—
6034, by email to FOIA@eeoc.gov, or
online at https://
publicportalfoiapal.eeoc.gov/
palMain.aspx. The requester must make
the appeal in writing and to be
considered timely it must be
postmarked, or in the case of electronic
submissions, transmitted, within 90
calendar days after the date of the
response. The appeal should clearly
identify the Commission determination
that is being appealed and the assigned
request number. To facilitate handling,
the requester should mark both the
appeal letter and envelope, or subject
line of the electronic transmission,
“Freedom of Information Act Appeal.”

(b) Adjudication of appeals. (1) The
Legal Counsel or designee, or the
Assistant Legal Counsel, FOIA
Programs, as appropriate, will decide all
appeals under this section.

(2) An appeal ordinarily will not be
adjudicated if the request becomes a
matter of FOIA litigation.

(c) Decisions on appeals. The
Commission must provide its decision
on an appeal in writing. A decision that
upholds the Commission’s
determination in whole or in part must
contain a statement that identifies the
reasons for the affirmance, including
any FOIA exemptions applied. The
decision must provide the requester
with notification of the statutory right to
file a lawsuit and will inform the
requester of the mediation services
offered by the Office of Government
Information Services of the National
Archives and Records Administration as
a non-exclusive alternative to litigation.
If the Commission’s decision is
remanded or modified on appeal, the
Commission will notify the requester of
that determination in writing. The
Commission will then further process
the request in accordance with that

appeal determination and will respond
directly to the requester.

(d) Engaging in dispute resolution
services provided by OGIS. Mediation is
a voluntary process. If the Commission
agrees to participate in the mediation
services provided by OGIS, it will
actively engage as a partner to the
process in an attempt to resolve the
dispute.

(e) When appeal is required. Before
seeking review by a court of the
Commission’s adverse determination, a
requester generally must first submit a

timely administrative appeal.
* * * * *

m 12. Revise § 1610.13 to read as
follows:

§1610.13 Maintenance of files.

The Commission must preserve all
correspondence pertaining to the
requests that it receives under this
subpart, as well as copies of all
requested records, until disposition or
destruction is authorized pursuant to
Title 44 of the United States Code or the
General Records Schedule 14 of the
National Archives and Records
Administration. The Commission must
not dispose of or destroy records while
they are the subject of a pending
request, appeal, or lawsuit under the
FOIA.

m 13. Revise §1610.15 to read as
follows:

§1610.15 Schedule of fees and method of
payment for services rendered.

(a) In general. (1) The Commission
will charge for processing requests
under the FOIA in accordance with the
provisions of this section and with the
OMB Guidelines. For purposes of
assessing fees, the FOIA establishes
three categories of requesters:

(i) Commercial use requesters;

(i1) Non-commercial scientific or
educational institutions or news media
requesters; and

(iii) All other requesters.

(2) Different fees are assessed
depending on the category. Requesters
may seek a fee waiver. The Commission
must consider requests for fee waiver in
accordance with the requirements in
paragraph (k) of this section. To resolve
any fee issues that arise under this
section, the Commission may contact a
requester for additional information.
The Commission must ensure that
searches, review, and duplication are
conducted in the most efficient and the
least expensive manner. The
Commission ordinarily will collect all
applicable fees before sending copies of
records to a requester. Requesters must
pay fees by check or money order made

payable to the Treasury of the United
States, or through Pay.gov.

(b) Definitions. For purposes of this
section:

(1) Commercial use request refers to a
request that asks for information for a
use or a purpose that furthers a
commercial, trade, or profit interest,
which can include furthering those
interests through litigation. An agency’s
decision to place a requester in the
commercial use category will be made
on a case-by-case basis based on the
requester’s intended use of the
information. The Commission will
notify requesters of their placement in
this category.

(2) Direct costs refers to those
expenses that the Commission incurs in
searching for and duplicating (and, in
the case of commercial use requests,
reviewing) records in order to respond
to a FOIA request. For example, direct
costs include the salary of the employee
performing the work (for example, the
basic rate of pay for the employee, plus
16 percent of that rate to cover benefits)
and the cost of operating computers and
other electronic equipment, such as
photocopiers and scanners. Direct costs
do not include overhead expenses such
as the costs of space, and of heating or
lighting a facility.

(3) Duplication refers to reproducing
a copy of a record, or of the information
contained in it, necessary to respond to
a FOIA request. Copies can take the
form of paper, audiovisual materials, or
electronic records, among others.

(4) Educational institution refers to
any school that operates a program of
scholarly research. A requester in this
fee category must show that the request
is made in connection with his or her
role at the educational institution. The
Commission may seek verification from
the requester that the request is in
furtherance of scholarly research, and
the Commission will advise requesters
of their placement in this category.

Example 1. A request from a professor of
sociology at a university for records relating
to women in the workplace, written on
letterhead of the Department of Sociology,
would be presumed to be from an
educational institution.

Example 2. A request from the same
professor of sociology seeking candidate
correspondence from the Commission in
furtherance of a mystery book she is writing
would not be presumed to be an institutional
request, regardless of whether it was written
on institutional stationery.

Example 3. A student who makes a request
in furtherance of her coursework or other
school-sponsored activities and provides a
copy of a course syllabus or other reasonable
documentation to indicate the research
purpose for the request, would qualify as part
of this fee category.


https://publicportalfoiapal.eeoc.gov/palMain.aspx
https://publicportalfoiapal.eeoc.gov/palMain.aspx
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(5) Noncommercial scientific
institution is an institution that is not
operated on a “‘commercial basis,” as
defined in paragraph (b)(1) of this
section, and that is operated solely for
the purpose of conducting scientific
research the results of which are not
intended to promote any particular
product or industry. A requester in this
category must show that the request is
authorized by and is made under the
auspices of a qualifying institution and
that the records are sought to further
scientific research and are not for a
commercial use. The Commission will
advise requesters of their placement in
this category.

(6) Representative of the news media
is any person or entity that gathers
information of potential interest to a
segment of the public, uses its editorial
skills to turn the raw materials into a
distinct work, and distributes that work
to an audience. The term “news” means
information that is about current events
or that would be of current interest to
the public. Examples of news media
entities include television or radio
stations that broadcast “news” to the
public at large and publishers of
periodicals that disseminate ‘“news”
and make their products available
through a variety of means to the
general public, including news
organizations that disseminate solely on
the Internet. A request for records
supporting the news-dissemination
function of the requester will not be
considered to be for a commercial use.
“Freelance journalists” who
demonstrate a solid basis for expecting
publication through a news media entity
will be considered representatives of the
news media. A publishing contract
would provide the clearest evidence
that publication is expected; however,
the Commission can also consider a
requester’s past publication record in
making this determination. The
Commission will advise requesters of
their placement in this category.

(7) Review is the examination of a
record located in response to a request
in order to determine whether any
portion of it is exempt from disclosure.
Review time includes processing any
record for disclosure, such as doing all
that is necessary to prepare the record
for disclosure, including the process of
redacting the record and marking the
appropriate exemptions. Review costs
are properly charged even if a record
ultimately is not disclosed. Review time
also includes time spent both obtaining
and considering any formal objection to
disclosure made by a confidential
commercial information submitter
under § 1610.19, but it does not include
time spent resolving general legal or

policy issues regarding the application
of exemptions.

(8) Search is the process of looking for
and retrieving records or information
responsive to a request. Search time
includes page-by-page or line-by-line
identification of information within
records and the reasonable efforts
expended to locate and retrieve
information from electronic records.

(c) Charging fees. In responding to
FOIA requests, the Commission will
charge the following fees unless a
waiver or reduction of fees has been
granted under paragraph (k) of this
section. Because the fee amounts
provided below already account for the
direct costs associated with a given fee
type, the Commission will not add any
additional costs to charges calculated
under this section.

(1) Search. (i) Requests made by
educational institutions, noncommercial
scientific institutions, or representatives
of the news media are not subject to
search fees. The Commission will
charge search fees for all other
requesters, subject to the restrictions of
paragraph (d) of this section. The
Commission may properly charge for
time spent searching even if it does not
locate any responsive records or if it
determines that the records are entirely
exempt from disclosure.

(ii) For each quarter hour spent by
personnel searching for requested
records, including electronic searches
that do not require new programming,
the fees will be charged as follows:

(A) By clerical personnel—at the rate
of $5.00 per quarter hour.

(B) By paralegals—at the rate of $9.00
per quarter hour.

(C) By professional personnel—at the
rate of $10.00 per quarter hour.

(D) By managers—at the rate of $17.50
per quarter hour.

(E) By SES employees—at the rate of
$20.00 per quarter hour.

(iii) The Commission will charge the
direct costs associated with conducting
any search that requires the creation of
a new computer program to locate the
requested records. The Commission
must notify the requester of the costs
associated with creating such a program,
and the requester must agree to pay the
associated costs before the costs may be
incurred.

(iv) For requests that require the
retrieval of records stored by the
Commission at a Federal Records Center
operated by the National Archives and
Records Administration (NARA), the
Commission will charge additional costs
in accordance with the Transactional
Billing Rate Schedule established by
NARA: http://www.archives.gov/dc-
metro/suitland/delivery-fees.html.

(2) Duplication. The Commission will
charge duplication fees to all requesters,
subject to the restrictions of paragraph
(d) of this section. The Commission
must honor a requester’s preference for
receiving a record in a particular form
or format where the Commission can
readily reproduce it in the form or
format requested. Where photocopies
are supplied, the Commission will
provide one copy per request at the cost
of $.15/page. For copies of records
produced on tapes, disks, or other
media, agencies will charge the direct
costs of producing the copy, including
operator time. Where paper documents
must be scanned in order to comply
with a requester’s preference to receive
the records in an electronic format, the
requester must also pay the direct costs
associated with scanning those
materials. For other forms of
duplication, the Commission will
charge the direct costs.

(3) Review. The Commission will
charge review fees to requesters who
make commercial use requests. Review
fees will be assessed in connection with
the initial review of the record, for
example, the review conducted by an
agency to determine whether an
exemption applies to a particular record
or portion of a record. No charge will be
made for review at the administrative
appeal stage of exemptions applied at
the initial review stage. However, if a
particular exemption is deemed to no
longer apply, any costs associated with
an agency’s re-review of the records in
order to consider the use of other
exemptions may be assessed as review
fees. Review fees will be charged at the
same rates as those charged for a search
under paragraph (c)(1)(ii) of this section.

(d) Restrictions on charging fees. (1)
When the Commission determines that
a requester is an educational institution,
non-commercial scientific institution, or
representative of the news media, and
the records are not sought for
commercial use, it will not charge
search fees.

(2)@d) If the Commission fails to
comply with the FOIA’s time limits in
which to respond to a request, it may
not charge search fees, or, in instances
of requests from requesters described in
paragraph (d)(1) of this section, may not
charge duplication fees, except as
described in paragraphs (d)(2)(ii)
through (iv) of this section.

(ii) If the Commission has determined
that unusual circumstances as defined
by the FOIA apply and the Commission
provided timely written notice to the
requester in accordance with the FOIA,
a failure to comply with the time limit
shall be excused for an additional 10
days.


http://www.archives.gov/dc-metro/suitland/delivery-fees.html
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(iii) If the Commission has
determined that unusual circumstances,
as defined by the FOIA, apply and more
than 5,000 pages are necessary to
respond to the request, the Commission
may charge search fees, or, in the case
of requesters described in paragraph
(d)(1) of this section, may charge
duplication fees, if the following steps
are taken. The Commission must have
provided timely written notice of
unusual circumstances to the requester
in accordance with the FOIA, and the
Commission must have discussed with
the requester via written mail, email or
telephone (or not made less than three
good-faith attempts to do so) how the
requester could effectively limit the
scope of the request in accordance with
5 U.S.C 552(a)(6)(B)(ii). If this exception
is satisfied, the Commission may charge
all applicable fees incurred in the
processing of the request.

(iv) If a court has determined that
exceptional circumstances exist, as
defined by the FOIA, a failure to comply
with the time limits shall be excused for
the length of time provided by the court
order.

(3) No search or review fees will be
charged for a quarter-hour period unless
more than half of that period is required
for search or review.

(4) Except for requesters seeking
records for a commercial use, the
Commission must provide without
charge:

(i) The first 100 pages of duplication
(or the cost equivalent for other media);
and

(ii) The first two hours of search.

(5) No fee will be charged when the
total fee, after deducting the 100 free
pages (or its cost equivalent) and the
first two hours of search, is equal to or
less than $25.00.

(e) Notice of anticipated fees in excess
of $25.00. (1) When the Commission
determines or estimates that the fees to
be assessed in accordance with this
section will exceed $25.00, the
Commission must notify the requester of
the actual or estimated amount of the
fees, including a breakdown of the fees
for search, review, or duplication,
unless the requester has indicated a
willingness to pay fees as high as those
anticipated. If only a portion of the fee
can be estimated readily, the
Commission will advise the requester
accordingly. If the request is not for
noncommercial use, the notice will
specify that the requester is entitled to
the statutory entitlements of 100 pages
of duplication at no charge and, if the
requester is charged search fees, two
hours of search time at no charge, and
will advise the requester whether those
entitlements have been provided.

(2) If the agency notifies the requester
that the actual or estimated fees are in
excess of $25.00, the request will not be
considered received and further work
will not be completed until the
requester commits in writing to pay the
actual or estimated total fee, or
designates some amount of fees the
requester is willing to pay, or in the case
of a noncommercial use requester who
has not yet been provided with the
requester’s statutory entitlements,
designates that the requester seeks only
that which can be provided by the
statutory entitlements. The requester
must provide the commitment or
designation in writing, and must, when
applicable, designate an exact dollar
amount the requester is willing to pay.
The Commission is not required to
accept payments in installments.

(3) If the requester has indicated a
willingness to pay some designated
amount of fees, but the Commission
estimates that the total fee will exceed
that amount, the Commission will toll
the processing of the request when it
notifies the requester of the estimated
fees in excess of the amount the
requester has indicated a willingness to
pay. The Commission will inquire
whether the requester wishes to revise
the amount of fees the requester is
willing to pay or modify the request.
Once the requester responds, the time to
respond will resume from where it was
at the date of the notification.

(4) The Commission must make
available its FOIA Public Liaison or
other FOIA professional to assist any
requester in reformulating a request to
meet the requester’s needs at a lower
cost.

(f) Charges for other services.
Although not required to provide
special services, if the Commission
chooses to do so as a matter of
administrative discretion, the direct
costs of providing the service will be
charged. Examples of such services
include certifying that records are true
copies, providing multiple copies of the
same document, or sending records by
means other than first class mail. The
Commission charges for the following
special services:

(1) For attestation of documents—
$25.00 per authenticating affidavit or
declaration. Additionally, there may be
search and review charges assessed in
accordance with the rates listed in
paragraph (c)(1) of this section.

(2) For certification of document—
$50.00 per authenticating affidavit or
declaration. Additionally, there may be
search and review charges assessed in
accordance with the rates listed in
paragraph (c)(1) of this section.

(g) Charging interest. The Commission
may charge interest on any unpaid bill
starting on the 31st day following the
date of billing the requester. Interest
charges will be assessed at the rate
provided in 31 U.S.C. 3717 and will
accrue from the billing date until
payment is received by the agency.
Agencies must follow the provisions of
the Debt Collection Act of 1982, 5 U.S.C.
5514, as amended, and its
administrative procedures, including
the use of consumer reporting agencies,
collection agencies, and offset.

(h) Aggregating requests. When the
Commission reasonably believes that a
requester or a group of requesters acting
in concert is attempting to divide a
single request into a series of requests
for the purpose of avoiding fees, the
Commission may aggregate those
requests and charge accordingly. The
Commission may presume that multiple
requests of this type made within a 30-
day period have been made in order to
avoid fees. For requests separated by a
longer period, the Commission will
aggregate them only where there is a
reasonable basis for determining that
aggregation is warranted in view of all
the circumstances involved. Multiple
requests involving unrelated matters
cannot be aggregated.

(i) Advance payments. (1) For
requests other than those described in
paragraph (i)(2) or (3) of this section, the
Commission cannot require the
requester to make an advance payment
before work is commenced or continued
on a request. Payment owed for work
already completed (for example,
payment before copies are sent to a
requester) is not an advance payment.

(2) When the Commission determines
or estimates that a total fee to be charged
under this section will exceed $250.00,
it may require that the requester make
an advance payment up to the amount
of the entire anticipated fee before
beginning to process the request. The
Commission may elect to process the
request prior to collecting fees when it
receives a satisfactory assurance of full
payment from a requester with a history
of prompt payment.

(3) Where a requester has previously
failed to pay a properly charged FOIA
fee to the Commission within 30
calendar days of the billing date, the
Commission may require that the
requester pay the full amount due, plus
any applicable interest on that prior
request, and the Commission may
require that the requester make an
advance payment of the full amount of
any anticipated fee before the
Commission begins to process a new
request or continues to process a
pending request or any pending appeal.
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Where the Commission has a reasonable
basis to believe that a requester has
misrepresented the requester’s identity
in order to avoid paying outstanding
fees, it may require that the requester
provide proof of identity.

(4) In cases in which the Commission
requires advance payment, the request
will not be considered received and
further work will not be completed until
the required payment is received. If the
requester does not pay the advance
payment within 30 calendar days after
the date of the Commission’s fee
determination, the request will be
closed.

(j) Other statutes specifically
providing for fees. The fee schedule of
this section does not apply to fees
charged under any statute that
specifically requires an agency to set
and collect fees for particular types of
records. In instances where records
responsive to a request are subject to a
statutorily-based fee schedule program,
the Commission must inform the
requester of the contact information for
that program.

(k) Requirements for waiver or
reduction of fees. (1) Requesters may
seek a waiver of fees by submitting a
written application demonstrating how
disclosure of the requested information
is in the public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the government and is
not primarily in the commercial interest
of the requester.

(2) The Commission must furnish
records responsive to a request without
charge or at a reduced rate when it
determines, based on all available
information, that the factors described
in paragraphs (k)(2)(i) through (iii) of
this section are satisfied.

(i) Disclosure of the requested
information would shed light on the
operations or activities of the
government. The subject of the request
must concern identifiable operations or
activities of the Federal Government
with a connection that is direct and
clear, not remote or attenuated.

(ii) Disclosure of the requested
information would be likely to
contribute significantly to public
understanding of those operations or
activities. This factor is satisfied when
the following criteria are met:

(A) Disclosure of the requested
records must be meaningfully
informative about government
operations or activities. The disclosure
of information that already is in the
public domain, in either the same or a
substantially identical form, would not
be meaningfully informative if nothing

new would be added to the public’s
understanding.

(B) The disclosure must contribute to
the understanding of a reasonably broad
audience of persons interested in the
subject, as opposed to the individual
understanding of the requester. A
requester’s expertise in the subject area
as well as the requester’s ability and
intention to effectively convey
information to the public must be
considered. The Commission will
presume that a representative of the
news media will satisfy this
consideration.

(iii) The disclosure must not be
primarily in the commercial interest of
the requester. To determine whether
disclosure of the requested information
is primarily in the commercial interest
of the requester, the Commission will
consider the following criteria:

(A) The Commission must identify
whether the requester has any
commercial interest that would be
furthered by the requested disclosure. A
commercial interest includes any
commercial, trade, or profit interest.
Requesters must be given an
opportunity to provide explanatory
information regarding this
consideration.

(B) If there is an identified
commercial interest, the Commission
must determine whether that is the
primary interest furthered by the
request. A waiver or reduction of fees is
justified when the requirements of
paragraphs (k)(2)(i) and (ii) of this
section are satisfied and any commercial
interest is not the primary interest
furthered by the request. The
Commission ordinarily will presume
that when a news media requester has
satisfied factors set forth in paragraphs
(k)(2)(1) and (ii) of this section, the
request is not primarily in the
commercial interest of the requester.
Disclosure to data brokers or others who
merely compile and market government
information for direct economic return
will not be presumed to primarily serve
the public interest.

(3) Where only some of the records to
be released satisfy the requirements for
a waiver of fees, a waiver must be
granted for those records.

(4) Requests for a waiver or reduction
of fees should be made when the request
is first submitted to the Commission and
should address the criteria referenced
above. A requester may submit a fee
waiver request at a later time so long as
the underlying record request is
pending or on administrative appeal.
When a requester who has committed to
pay fees subsequently asks for a waiver
of those fees and that waiver is denied,
the requester must pay any costs

incurred up to the date the fee waiver
request was received.

§1610.16 [Removed and Reserved]

m 14. Remove and reserve § 1610.16.

m 15.In § 1610.17, redesignate
paragraphs (b) through (h) as paragraphs
(e) through (k) and add new paragraphs
(b) through (d) and paragraph (1) to read
as follows:

§1610.17 Exemptions.

* * * * *

(b) The Commission shall withhold
information under the FOIA only if:

(1) It reasonably foresees that
disclosure would harm an interest
protected by an exemption; or

(2) Disclosure is prohibited by law.

(c)(1) The Commission shall consider
whether partial disclosure of
information is possible whenever it
determines that a full disclosure of a
requested record is not possible; and

(2) Take reasonable steps necessary to
segregate and release nonexempt
information.

(d) Paragraph (c) of this section does
not require disclosure of information
that is otherwise prohibited from
disclosure by law, or otherwise
exempted from disclosure under

Exemption 3.
* * * * *

(1) The deliberative process privilege
attached to Exemption 5 shall not apply
to records created 25 years or more
before the date on which the records
were requested.

m 16. Revise § 1610.19 to read as
follows:

§1610.19 Predisclosure notification
procedures for confidential commercial
information.

(a) Definitions. (1) Confidential
commercial information means
commercial or financial information
obtained by the agency from a submitter
that may be protected from disclosure
under Exemption 4 of the FOIA, 5
U.S.C. 552(b)(4).

(2) Submitter means any person or
entity, including a corporation, State, or
foreign government, but not including
another Federal Government entity, that
provides confidential commercial
information, either directly or indirectly
to the Federal Government.

(b) Designation of confidential
commercial information. A submitter of
confidential commercial information
must use good faith efforts to designate
by appropriate markings, at the time of
submission, any portion of its
submission that it considers to be
protected from disclosure under
Exemption 4. These designations expire
10 years after the date of the submission
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unless the submitter requests and
provides justification for a longer
designation period.

(c) When notice to submitters is
required. (1) The Commission must
promptly provide written notice to the
submitter of confidential commercial
information whenever records
containing such information are
requested under the FOIA if the
Commission determines that it may be
required to disclose the records,
provided—

(i) The requested information has
been designated in good faith by the
submitter as information considered
protected from disclosure under
Exemption 4; or

(i) The Commission has a reason to
believe that the requested information
may be protected from disclosure under
Exemption 4, but has not yet
determined whether the information is
protected from disclosure.

(2) The notice must either describe
the commercial information requested
or include a copy of the requested
records or portions of records
containing the information. In cases
involving a voluminous number of
submitters, the Commission may post or
publish a notice in a place or manner
reasonably likely to inform the
submitters of the proposed disclosure,
instead of sending individual
notifications.

(d) Exceptions to submitter notice
requirements. The notice requirements
of this section do not apply if:

(1) The Commission determines that
the information is exempt under the
FOIA, and therefore will not be
disclosed;

(2) The information has been lawfully
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by a statute other than the
FOIA or by a regulation issued in
accordance with the requirements of
Executive Order 12600 of June 23, 1987;
or

(4) The designation made by the
submitter under paragraph (b) of this
section appears obviously frivolous. In
such case, the Commission must give
the submitter written notice of any final
decision to disclose the information
within 10 days prior to a specified
disclosure date.

(e) Opportunity to object to disclosure.
(1) The Commission must specify a
reasonable time period within which
the submitter must respond to the notice
referenced above.

(2) If a submitter has any objections to
disclosure, it should provide the agency
a detailed written statement that
specifies all grounds for withholding the

particular information under any
exemption of the FOIA. In order to rely
on Exemption 4 as basis for
nondisclosure, the submitter must
explain why the information constitutes
a trade secret or commercial or financial
information that is confidential.

(3) A submitter who fails to respond
within the time period specified in the
notice will be considered to have no
objection to disclosure of the
information. The Commission is not
required to consider any information
received after the date of any disclosure
decision. Any information provided by
a submitter under this subpart may itself
be subject to disclosure under the FOIA.

(f) Analysis of objections. The
Commission must consider a submitter’s
objections and specific grounds for
nondisclosure in deciding whether to
disclose the requested information.

(g) Notice of intent to disclose.
Whenever the Commission decides to
disclose information over the objection
of a submitter, the Commission must
provide the submitter written notice,
which must include:

(1) A statement of the reasons why
each of the submitter’s disclosure
objections was not sustained;

(2) A description of the information to
be disclosed or copies of the records as
the Commission intends to release them;
and

(3) A specified disclosure date, which
must be 10 days after the notice.

(h) Notice of FOIA lawsuit. Whenever
a requester files a lawsuit seeking to
compel the disclosure of confidential
commercial information, the
Commission must promptly notify the
submitter.

(i) Requester notification. The
Commission must notify the requester
whenever it provides the submitter with
notice and an opportunity to object to
disclosure; whenever it notifies the
submitter of its intent to disclose the
requested information; and whenever a
submitter files a lawsuit to prevent the
disclosure of the information.

m 17. Amend § 1610.21 as follows:
m a. Revise the first sentence of
paragraph (a);

m b. Redesignate paragraph (b) as
paragraph (c); and

m c. Add new paragraph (b).

The revision and addition read as
follows:

§1610.21 Annual report.

(a) The Legal Counsel shall, on or
before February 1, submit individual
Freedom of Information Act reports for
each principal agency FOIA component
and one for the entire agency covering
the preceding fiscal year to the Attorney
General of the United States and to the

director of the Office of Information
Government Services. * * *

(b) The Commission will make each
such report available for public
inspection in an electronic format. In
addition, the Commission will make the
raw statistical data used in each report
available in a timely manner for public
inspection in an electronic format,
which will be available—

(1) Without charge, license, or
registration requirement;

(2) In an aggregated, searchable
format; and

(3) In a format that may be
downloaded in bulk.

* * * * *

Dated: December 22, 2016.
For the Commission.
Jenny R. Yang,
Chair.
[FR Doc. 2016—31388 Filed 12—28-16; 8:45 am]
BILLING CODE 6570-01-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2509
RIN 1210-AB78

Interpretive Bulletin Relating to the
Exercise of Shareholder Rights and
Written Statements of Investment
Policy, Including Proxy Voting Policies
or Guidelines

AGENCY: Employee Benefits Security
Administration, Labor.

ACTION: Interpretive bulletin.

SUMMARY: This document sets forth
supplemental views of the Department
of Labor (Department) concerning the
legal standards imposed by sections
402, 403 and 404 of Part 4 of Title I of
the Employee Retirement Income
Security Act of 1974 (ERISA) with
respect to voting of proxies on securities
held in employee benefit plan
investment portfolios, the maintenance
of and compliance with statements of
investment policy, including proxy
voting policy, and the exercise of other
legal rights of a shareholder. In this
document, the Department withdraws
Interpretive Bulletin 2008-2 and
replaces it with Interpretive Bulletin
2016-1, which reinstates the language of
Interpretive Bulletin 94-2 with certain
modifications.

DATES: This interpretive bulletin is
effective on December 29, 2016.

FOR FURTHER INFORMATION CONTACT:
Office of Regulations and



95880 Federal Register/Vol. 81,

No. 250/ Thursday, December 29, 2016/Rules and Regulations

Interpretations, Employee Benefits
Security Administration, (202) 693—
8500. This is not a toll-free number.

SUPPLEMENTARY INFORMATION:

Background

Title I of the Employee Retirement
Income Security Act of 1974 (ERISA)
establishes minimum standards for the
operation of private-sector employee
benefit plans and includes fiduciary
responsibility rules governing the
conduct of plan fiduciaries. The
Department’s longstanding position is
that the fiduciary act of managing plan
assets which are shares of corporate
stock includes decisions on the voting
of proxies and other exercises of
shareholder rights. To assist plan
fiduciaries in understanding their
obligations under ERISA, the
Department issued Interpretive Bulletin
94-2 (IB 94-2) in 1994 and updated that
guidance in 2008 in Interpretive
Bulletin 20082 (IB 2008-2).1

IB 94-2 noted that the duty to vote
proxies lies exclusively with the plan
trustee unless ““the power to manage,
acquire or dispose of the relevant assets
has been delegated by a named fiduciary
to one or more investment managers”
pursuant to section 403(a)(2) of ERISA.
1B 94-2 also explained that when the
authority to manage plan assets has
been delegated to an investment
manager, ‘‘no person other than the
investment manager has authority to
vote proxies appurtenant to such plan
assets except to the extent that the
named fiduciary has reserved to itself
(or to another named fiduciary so
authorized by the plan document) the
right to direct a plan trustee regarding
the voting of proxies.” In addition, if the
plan document or the investment
management agreement does not
expressly preclude the investment
manager from voting proxies, the
investment manager has the exclusive
responsibility for proxy voting. An
investment manager is not relieved of its
own fiduciary responsibilities by
following directions of some other
person regarding the voting of proxies,
or by delegating such responsibility to
another person. IB 94-2 pointed out that
the maintenance of written statements

11B 94-2 was codified at 29 CFR 2509.94-2 and
published with an explanatory preamble in the
Federal Register at 59 FR 38863 (July 29, 1994). The
IB was presented as a restatement of views the
Department had expressed in two letters addressing
questions that arose concerning the voting of
proxies on shares of corporate stock held by plans.
The first letter was addressed to Helmuth Fandl,
Chairman of the Retirement Board of Avon Products
Inc. and dated February 23, 1988, and the second
letter was addressed to Robert A.G. Monks of
Institutional Shareholder Services, Inc. and dated
January 23, 1990.

of investment policy, including
guidelines on voting proxies on
securities held in plan investment
portfolios, is consistent with Title I of
ERISA and that compliance with such a
policy would be required under ERISA
to the extent that such compliance with
respect to any given investment
decision is consistent with the
provisions of Title I and Title IV of
ERISA.

1B 94-2 also recognized that
fiduciaries may engage in other
shareholder activities intended to
monitor or influence corporate
management where the responsible
fiduciary concludes that there is a
reasonable expectation that such
monitoring or communication with
management, by the plan alone or
together with other shareholders, is
likely to enhance the value of the plan’s
investment in the corporation, after
taking into account the costs involved.
The bulletin observed that active
monitoring and communication may be
carried out through a variety of methods
including by means of correspondence
and meetings with corporate
management as well as by exercising the
legal rights of a shareholder.

1B 94-2 reiterated the Department’s
view that ERISA does not permit
fiduciaries to subordinate the economic
interests of participants and
beneficiaries to unrelated objectives in
voting proxies or in exercising other
shareholder rights, but pointed out that
a reasonable expectation of enhancing
the value of the plan’s investment
through shareholder activities may exist
in various circumstances, for example,
where plan investments in corporate
stock are held as long-term investments
or where a plan may not be able to
easily dispose of such an investment. IB
94-2 explained that active monitoring
and communication activities could
concern such issues as the
independence and expertise of
candidates for the corporation’s board of
directors and assuring that the board has
sufficient information to carry out its
responsibility to monitor management.
Other issues identified in the bulletin
included such matters as consideration
of the appropriateness of executive
compensation, the corporation’s policy
regarding mergers and acquisitions, the
extent of debt financing and
capitalization, the nature of long-term
business plans, the corporation’s
investment in training to develop its
work force, other workplace practices
and financial and non-financial
measures of corporate performance.2

2The Department has not been alone in
emphasizing the significance of proxy voting to the

On October 17, 2008, the Department
replaced IB 94-2 with Interpretive
Bulletin 2008-2 codified at 29 CFR
2509.08-2.3 The Department’s intent
was to clarify and update the guidance
in IB 94-2 and to reflect interpretive
positions issued by the Department after
1994 on shareholder activism and
socially-directed proxy voting
initiatives. On the same date, the
Department published Interpretive
Bulletin 2008-1 (IB 2008-1) to update
Interpretive Bulletin 94—1 (IB 94-1),
which addressed issues regarding
fiduciary consideration of investments
and investment strategies that take into
account environmental, social and
governance (ESG) factors.

The Department believes that in the
eight years since its publication, the
changes made to IB 94-2 by IB 2008-2
have been misunderstood and may have
worked to discourage ERISA plan
fiduciaries who are responsible for the
management of shares of corporate stock
from voting proxies and engaging in
other prudent exercises of shareholder
rights.# In particular, the Department is
concerned that IB 2008-2 has been read
by some stakeholders to articulate a
general rule that broadly prohibits
ERISA plans from exercising
shareholder rights, including voting of
proxies, unless the plan has performed
a cost-benefit analysis and concluded in
the case of each particular proxy vote or
exercise of shareholder rights that the
action is more likely than not to result
in a quantifiable increase in the

value of investments. See SEC Final Rule,
Disclosure of Proxy Voting Policies and Proxy
Voting Records by Registered Management
Investment Companies, Release Nos. 33-8188; 34—
47304; 1C-25922 (Jan. 31, 2003) and SEC Final Rule,
Proxy Voting by Investment Advisers, Release No.
1A-2106 (Jan. 31, 2003). In addition, the SEC also
adopted a rule requiring corporations to provide
additional disclosure in proxy materials associated
with the election of directors. See SEC Final Rule,
Proxy Disclosure Enhancements, Release Nos. 33—
9089; 34-61175 (Dec. 16, 2009).

3 Also published in the Federal Register at 73 FR
61731 (Oct. 17, 2008).

4 The Department reached a similar conclusion in
rescinding IB 2008—1 on economically targeted
investments (ETIs) and reinstating the language
from its original 1994 guidance in IB 94-1. See
Interpretive Bulletin 2015-1, 80 FR 65135 (Oct. 26,
2015). The Department noted that the ETI market
which considers ESG factors had grown
internationally as new tools and measures were
developed leaving investors better equipped to
evaluate the question of whether a given investment
could both benefit the plan in financial terms and
advance environmental, social or corporate
governance goals. In fact, the new tools and
measures have revealed that environmental, social
and governance impacts can be intrinsic to the
market value of an investment. Based on those
developments, the Department concluded that its
attempt to update IB 94—1 in 2008, rather than
clarifying permissible ESG considerations, had in
practice had a chilling effect on ERISA plans
participating in the growth of economically targeted
investing.
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economic value of the plan’s
investment.

The essential point of IB 94-2,
however, was to articulate a general
principle that a fiduciary’s obligation to
manage plan assets prudently extends to
proxy voting. As such, IB 94-2 properly
read was meant to express the view that
proxies should be voted as part of the
process of managing the plan’s
investment in company stock unless a
responsible plan fiduciary determined
that the time and costs associated with
voting proxies with respect to certain
types of proposals or issuers may not be
in the plan’s best interest. IB 94-2 was
also intended to make it clear that
fiduciary duties associated with voting
proxies encompass the monitoring of
decisions made and actions taken with
regard to proxy voting, and that it was
appropriate for a plan fiduciary to incur
reasonable expenses in fulfilling those
fiduciary obligations. While there may
be special circumstances that might
warrant a discrete analysis of the cost of
the shareholder activity versus the
economic benefit associated with the
outcome of the activity, the Department
did not intend to imply that such an
analysis should be conducted in most
cases. In most cases, proxy voting and
other shareholder engagement does not
involve a significant expenditure of
funds by individual plan investors
because the activities are engaged in by
institutional investment managers
appointed as the responsible plan
fiduciary pursuant to sections 402(c)(3),
403(a)(2) and 3(38) of ERISA. Those
investment managers often engage
consultants, including proxy advisory
firms, in an attempt to further reduce
the costs of researching proxy matters
and exercising shareholder rights.5
Thus, such a conclusion ignores the fact
that many proxy votes involve very

5In selecting an investment manager for a plan,
the responsible plan fiduciary should include a
review of any voting policies or guidelines that
would be followed in the management of plan
assets to ensure consistency with ERISA. Further,
as plan fiduciaries, investment managers who
utilize proxy advisory firms should engage in an
objective process that is designed to elicit
information necessary to assess the provider’s
qualifications, quality of services offered, and
reasonableness of fees charged for the service. The
process also must avoid self-dealing, conflicts of
interest or other improper influence. The
investment manager in considering any proxy
recommendation should assure that it is fully
informed of potential conflicts of proxy advisory
firms and the steps the firm has taken to address
them. See generally ‘‘Proxy Voting: Proxy Voting
Responsibilities of Investment Advisers and
Availability of Exemptions from the Proxy Rules for
Proxy Advisory Firms,” SEC Staff Legal Bulletin
No. 20 (IM/CF) (June 30, 2014) (discussing issues
that may arise under the federal securities laws for
registered investment advisers in connection with
selection and monitoring of proxy advisory firms,
among other things).

little, if any, additional expense to the
individual plan shareholders to arrive at
a prudent result and that, depending on
the particular resolution and the extent
of the plan’s holdings, not voting, in
fact, may in effect count one way or
another.

The pervasiveness of US publicly-
traded stock in ERISA plan investment
portfolios, both direct holdings and
through pooled investment funds,
including index funds, is another factor
that contributes to the importance of
proxy voting and shareholder
engagement practices. If there is a
problem identified with a portfolio
company’s management, selling the
stock and finding a replacement
investment may not be a prudent
solution for a plan fiduciary. As
Vanguard founder John Bogle put it in
the context of index funds, ““the only
weapon [index funds] have, if we don’t
like the management, is to get a new
management or to force the management
to reform.” 6

The Department is also concerned
that despite the guidance on ESG issues
the Department recently provided in IB
2015-1, statements in IB 2008—2 may
cause confusion as to whether or how a
plan fiduciary may consider ESG issues
in connection with proxy voting or
undertaking other shareholder
engagement activities. The Department
has rejected a construction of ERISA
that would render ERISA’s tight limits
on the use of plan assets illusory and
that would permit plan fiduciaries to
expend trust assets to promote myriad
public policy preferences. Rather, plan
fiduciaries may not increase expenses,
sacrifice investment returns, or reduce
the security of plan benefits in order to
promote collateral goals. However, by
focusing on a “cost-benefit analysis”
demonstrating a “more likely than not”
enhancement in the economic value of
the investment, the Department believes
that IB 2008—2 may be read as
discouraging fiduciaries from
recognizing the long-term financial
benefits that, although difficult to
quantify, can result from thoughtful
shareholder engagement when voting
proxies, establishing a proxy voting
policy, or otherwise exercising rights as
shareholders.

The existence of financial benefits
associated with shareholder engagement
is suggested by the fact that a growing
number of institutional investors are
now engaging companies on ESG issues.
According to a 2014 survey by the US

6 Interview by Christine Benz with John Bogle,
Founder, Vanguard (Oct. 10, 2010) (available at
www.morningstar.com/videos/359002/bogle-index-
funds-power-in-corporate-governance.aspx).

SIF Foundation, 202 institutional
investors or money managers
representing $1.72 trillion in US-
domiciled assets filed or co-filed
shareholder resolutions on ESG issues at
publicly traded companies from 2012
through 2014.7 The members of the
Investor Network on Climate Risk
(INCR), a network of institutions
representing more than $14 trillion in
assets, engage with companies in their
portfolios on climate and sustainability
issues. Members include BlackRock,
California Public Employees’ Retirement
System, Deutsche Asset & Wealth
Management, Prudential Investment
Management, State Street Global
Advisors and TIAA Global Asset
Management.? Globally, over 1300 asset
managers and asset owners have signed
the Principles for Responsible
Investment, the second principle of
which states that the managers and
owners will be active owners and
incorporate ESG issues into ownership
policies and practices.? Companies are
also being required to be more
transparent in the way they address ESG
issues. For example, in 2010, the Dodd-
Frank Act required publicly traded
companies to allow shareholders an
advisory vote on executive pay plans at
least once every three years.1¢ Similarly,
in 2009 the SEC issued rules which
required companies to disclose in proxy
statements relating to the election of
directors, among other things, their
policy for consideration of diversity in
the process by which candidates for
director are considered for nomination
by a company’s nominating
committee.1?

Other market developments further
substantiate the financial benefits from
shareholder engagement. Companies
themselves are seeking more
engagement as a way of understanding
and responding to their shareholders’

7US SIF FOUNDATION, Report on US
Sustainable, Responsible and Impact Investing
Trends 2014.

8 See INCR membership list at www.ceres.org/
investor-network/incr/member-directory.

9 The Principles for Responsible Investment (PRI)
has been supported by the United Nations since its
launch. The PRI has two UN partners, the United
Nations Environment Programme Finance Initiative
and the United Nations Global Compact, which
play an important role in delivering the PRI’s
strategy. See “About the PRI” for further
explanation of PRI and their responsible investment
effort at www.unpri.org/about.

10 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law No. 111-203,
124 Stat. 1376 (2010), for section 951 requirements.
See also SEC Final Rule, Shareholder Approval of
Executive Compensation and Golden Parachute
Compensation, Release Nos. 33—-9178; 34—63768
(Jan. 25, 2011).

11 SEC Final Rule, Proxy Disclosure
Enhancements, Release Nos. 33-9089; 34-61175
(Dec. 16, 2009).
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views.12 There have also been market
events that were catalysts for the growth
of shareholder engagement. The
financial crisis of 2008 exposed some of
the pitfalls of shareholder inattention to
corporate governance and highlighted
the merits of shareholders taking a more
engaged role with the companies.

This is not a trend unique to the
United States. Other countries have
recognized these developments and
taken steps to provide guidance on
proxy voting and shareholder
engagement in the form of ““stewardship
codes.” The first stewardship code was
published in 2010 by the UK’s Financial
Reporting Council, which traces its
origins to principles published by the
UK’s Institutional Shareholders
Committee in 2002 and later the
International Corporate Governance
Network Principles on Institutional
Investor Responsibilities in 2007.13
Other such codes have followed,
including in Canada, Italy, Japan,
Singapore, South Africa, Switzerland,
the Netherlands, and Malaysia.14

For all the above reasons, the
Department is concerned that the
changes to IB 94-2 in IB 2008-2 are out
of step with important domestic and
international trends in investment
management and have the potential to
dissuade ERISA fiduciaries from
exercising shareholder rights, including
the voting of proxies, in areas that are
increasingly being recognized as
important to long-term shareholder
value. In fact, the Department believes
the principles originally articulated in
1B 94-2, with certain updates to reflect
the trends on shareholder engagement
discussed above, are a better expression
of a fiduciary’s obligations under
sections 402(c)(3), 403(a) and
404(a)(1)(A) of ERISA on these issues.
The Department therefore has decided
to withdraw IB 2008—2 and replace it
with Interpretive Bulletin 2016—1 which
reinstates the language of IB 94-2 with
minor updates.

The following Interpretive Bulletin
deals solely with the applicability of the
prudence and exclusive purpose
requirements of ERISA as applied to
fiduciary decisions with respect to
voting of proxies on securities held in
employee benefit plan investment
portfolios, the maintenance of and

12Blackrock and Ceres, 21st Century Engagement:
Investor Strategies for Incorporating ESG
Considerations into Corporate Interactions (2015).
See also Joseph McCahery, Zacharias Sautner &
Laura T. Starks, Behind the Scenes The Corporate
Governance Preferences of Institutional Investors,
71 The Journal of Finance 2905-2932 (Dec. 2016).

13 BLACKROCK AND CERES, supra footnote 12,
at 34.

141d.

compliance with statements of
investment policy, including proxy
voting policy, and the appropriateness
under ERISA of shareholder engagement
with corporate management by plan
fiduciaries. The bulletin does not
supersede the regulatory standard
contained at 29 CFR 2550.404a—1, nor
does it address any issues which may
arise in connection with the prohibited
transaction provisions under ERISA
section 406 or the statutory exemptions
under ERISA section 408 from those
provisions. This Interpretative Bulletin
is a restatement of IB 94-2 with certain
updates to the examples of areas where
monitoring or communication with
management is likely to enhance the
value of the plan’s investment in the
corporation.

List of Subjects in 29 CFR Part 2509

Employee benefit plans, Pensions.

For the reasons set forth in the
preamble, the Department is amending
part 2509 of title 29 of the Code of
Federal Regulations as follows:

PART 2509—INTERPRETIVE
BULLETINS RELATING TO THE
EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974

m 1. The authority citation for part 2509
continues to read as follows:

Authority: 29 U.S.C. 1135. Secretary of

Labor’s Order 1-2003, 68 FR 5374 (Feb. 3,
2003). Sections 2509.75—-10 and 2509.75-2

issued under 29 U.S.C. 1052, 1053, 1054. Sec.

2509.75-5 also issued under 29 U.S.C. 1002.
Sec. 2509.95-1 also issued under sec. 625,
Public Law 109-280, 120 Stat. 780.

§2509.08-2 [Removed]

m 2. Remove § 2509.08-2.

m 3. Add § 2509.2016-01 to read as
follows:

§2509.2016-01 Interpretive Bulletin
relating to the exercise of shareholder
rights and written statements of investment
policy, including proxy voting policies or
guidelines.

This interpretive bulletin sets forth
the Department of Labor’s (the
Department) interpretation of sections
402, 403 and 404 of the Employee
Retirement Income Security Act of 1974
(ERISA) as those sections apply to
voting of proxies on securities held in
employee benefit plan investment
portfolios and the maintenance of and
compliance with statements of
investment policy, including proxy
voting policy. In addition, this
interpretive bulletin provides guidance
on the appropriateness under ERISA of
active engagement with corporate
management by plan fiduciaries.

(1) Proxy Voting

The fiduciary act of managing plan
assets that are shares of corporate stock
includes the voting of proxies
appurtenant to those shares of stock. As
a result, the responsibility for voting
proxies lies exclusively with the plan
trustee except to the extent that either
(1) the trustee is subject to the directions
of a named fiduciary pursuant to ERISA
section 403(a)(1), or (2) the power to
manage, acquire or dispose of the
relevant assets has been delegated by a
named fiduciary to one or more
investment managers pursuant to ERISA
section 403(a)(2). Where the authority to
manage plan assets has been delegated
to an investment manager pursuant to
section 403(a)(2), no person other than
the investment manager has authority to
vote proxies appurtenant to such plan
assets except to the extent that the
named fiduciary has reserved to itself
(or to another named fiduciary so
authorized by the plan document) the
right to direct a plan trustee regarding
the voting of proxies. In this regard, a
named fiduciary, in delegating
investment management authority to an
investment manager, could reserve to
itself the right to direct a trustee with
respect to the voting of all proxies or
reserve to itself the right to direct a
trustee as to the voting of only those
proxies relating to specified assets or
issues.

If the plan document or investment
management agreement provides that
the investment manager is not required
to vote proxies, but does not expressly
preclude the investment manager from
voting proxies, the investment manager
would have exclusive responsibility for
voting proxies. Moreover, an investment
manager would not be relieved of its
own fiduciary responsibilities by
following directions of some other
person regarding the voting of proxies,
or by delegating such responsibility to
another person. If, however, the plan
document or the investment
management contract expressly
precludes the investment manager from
voting proxies, the responsibility for
voting proxies would lie exclusively
with the trustee. The trustee, however,
consistent with the requirements of
ERISA section 403(a)(1), may be subject
to the directions of a named fiduciary if
the plan so provides.

The fiduciary duties described at
ERISA section 404(a)(1)(A) and(B),
require that, in voting proxies, the
responsible fiduciary consider those
factors that may affect the value of the
plan’s investment and not subordinate
the interests of the participants and
beneficiaries in their retirement income
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to unrelated objectives. These duties
also require that the named fiduciary
appointing an investment manager
periodically monitor the activities of the
investment manager with respect to the
management of plan assets, including
decisions made and actions taken by the
investment manager with regard to
proxy voting decisions. The named
fiduciary must carry out this
responsibility solely in the interest of
the participants and beneficiaries and
without regard to its relationship to the
plan sponsor.

It is the view of the Department that
compliance with the duty to monitor
necessitates proper documentation of
the activities that are subject to
monitoring. Thus, the investment
manager or other responsible fiduciary
would be required to maintain accurate
records as to proxy voting. Moreover, if
the named fiduciary is to be able to
carry out its responsibilities under
ERISA section 404(a) in determining
whether the investment manager is
fulfilling its fiduciary obligations in
investing plans assets in a manner that
justifies the continuation of the
management appointment, the proxy
voting records must enable the named
fiduciary to review not only the
investment manager’s voting procedure
with respect to plan-owned stock, but
also to review the actions taken in
individual proxy voting situations.

The fiduciary obligations of prudence
and loyalty to plan participants and
beneficiaries require the responsible
fiduciary to vote proxies on issues that
may affect the value of the plan’s
investment. This principle applies
broadly. However, the Department
recognizes that in some special cases
voting proxies may involve out of the
ordinary costs or unusual requirements,
for example in the case of voting proxies
on shares of certain foreign
corporations. Thus, in such cases, a
fiduciary should consider whether the
plan’s vote, either by itself or together
with the votes of other shareholders, is
expected to have an effect on the value
of the plan’s investment that warrants
the additional cost of voting. Moreover,
a fiduciary, in deciding whether to
purchase shares for which this may be
the case, should consider whether the
difficulty and expense in voting the
shares is reflected in their market price.

(2) Statements of Investment Policy

The maintenance by an employee
benefit plan of a statement of
investment policy designed to further
the purposes of the plan and its funding
policy is consistent with the fiduciary
obligations set forth in ERISA section
404(a)(1)(A) and (B). Since the fiduciary

act of managing plan assets that are
shares of corporate stock includes the
voting of proxies appurtenant to those
shares of stock, a statement of proxy
voting policy would be an important
part of any comprehensive statement of
investment policy. For purposes of this
document, the term ‘““statement of
investment policy” means a written
statement that provides the fiduciaries
who are responsible for plan
investments with guidelines or general
instructions concerning various types or
categories of investment management
decisions, which may include proxy
voting decisions as well as policies
concerning economically targeted
investments or incorporating
environmental, social or governance
(ESG) factors in investment policy
statements or integrating ESG-related
tools, metrics and analyses to evaluate
an investment’s risk or return or choose
among equivalent investments. A
statement of investment policy is
distinguished from directions as to the
purchase or sale of a specific investment
at a specific time or as to voting specific
plan proxies.

In plans where investment
management responsibility is delegated
to one or more investment managers
appointed by the named fiduciary
pursuant to ERISA section 402(c)(3), the
named fiduciary responsible for
appointment of investment managers
has the authority to condition the
appointment on acceptance of a
statement of investment policy. Thus,
such a named fiduciary may expressly
require, as a condition of the investment
management agreement, that an
investment manager comply with the
terms of a statement of investment
policy which sets forth guidelines
concerning investments and investment
courses of action which the investment
manager is authorized or is not
authorized to make. Such investment
policy may include a policy or
guidelines on the voting of proxies on
shares of stock for which the investment
manager is responsible. In the absence
of such an express requirement to
comply with an investment policy, the
authority to manage the plan assets
placed under the control of the
investment manager would lie
exclusively with the investment
manager. Although a trustee may be
subject to the directions of a named
fiduciary pursuant to ERISA section
403(a)(1), an investment manager who
has authority to make investment
decisions, including proxy voting
decisions, would never be relieved of its
fiduciary responsibility if it followed
directions as to specific investment

decisions from the named fiduciary or
any other person.

Statements of investment policy
issued by a named fiduciary authorized
to appoint investment managers would
be part of the “documents and
instruments governing the plan” within
the meaning of ERISA section
404(a)(1)(D). An investment manager to
whom such investment policy applies
would be required to comply with such
policy, pursuant to ERISA section
404(a)(1)(D) insofar as the policy
directives or guidelines are consistent
with titles I and IV of ERISA. Therefore,
if, for example, compliance with the
guidelines in a given instance would be
imprudent, then the investment
manager’s failure to follow the
guidelines would not violate ERISA
section 404(a)(1)(D). Moreover, ERISA
section 404(a)(1)(D) does not shield the
investment manager from liability for
imprudent actions taken in compliance
with a statement of investment policy.

The plan document or trust agreement
may expressly provide a statement of
investment policy to guide the trustee or
may authorize a named fiduciary to
issue a statement of investment policy
applicable to a trustee. Where a plan
trustee is subject to an investment
policy, the trustee’s duty to comply with
such investment policy would also be
analyzed under ERISA section
404(a)(1)(D). Thus, the trustee would be
required to comply with the statement
of investment policy unless, for
example, it would be imprudent to do
so in a given instance.

Maintenance of a statement of
investment policy by a named fiduciary
does not relieve the named fiduciary of
its obligations under ERISA section
404(a) with respect to the appointment
and monitoring of an investment
manager or trustee. In this regard, the
named fiduciary appointing an
investment manager must periodically
monitor the investment manager’s
activities with respect to management of
the plan assets. Moreover, compliance
with ERISA section 404(a)(1)(B) would
require maintenance of proper
documentation of the activities of the
investment manager and of the named
fiduciary of the plan in monitoring the
activities of the investment manager. In
addition, in the view of the Department,
a named fiduciary’s determination of
the terms of a statement of investment
policy is an exercise of fiduciary
responsibility and, as such, statements
may need to take into account factors
such as the plan’s funding policy and its
liquidity needs as well as issues of
prudence, diversification and other
fiduciary requirements of ERISA.
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An investment manager of a pooled
investment vehicle that holds assets of
more than one employee benefit plan
may be subject to a proxy voting policy
of one plan that conflicts with the proxy
voting policy of another plan.
Compliance with ERISA section
404(a)(1)(D) would require the
investment manager to reconcile, insofar
as possible, the conflicting policies
(assuming compliance with each policy
would be consistent with ERISA section
404(a)(1)(D)) and, if necessary and to the
extent permitted by applicable law, vote
the relevant proxies to reflect such
policies in proportion to each plan’s
interest in the pooled investment
vehicle. If, however, the investment
manager determines that compliance
with conflicting voting policies would
violate ERISA section 404(a)(1)(D) in a
particular instance, for example, by
being imprudent or not solely in the
interest of plan participants, the
investment manager would be required
to ignore the voting policy that would
violate ERISA section 404(a)(1)(D) in
that instance. Such an investment
manager may, however, require
participating investors to accept the
investment manager’s own investment
policy statement, including any
statement of proxy voting policy, before
they are allowed to invest. As with
investment policies originating from
named fiduciaries, a policy initiated by
an investment manager and adopted by
the participating plans would be
regarded as an instrument governing the
participating plans, and the investment
manager’s compliance with such a
policy would be governed by ERISA
section 404(a)(1)(D).

(3) Shareholder Engagement

An investment policy that
contemplates activities intended to
monitor or influence the management of
corporations in which the plan owns
stock is consistent with a fiduciary’s
obligations under ERISA where the
responsible fiduciary concludes that
there is a reasonable expectation that
such monitoring or communication with
management, by the plan alone or
together with other shareholders, is
likely to enhance the value of the plan’s
investment in the corporation, after
taking into account the costs involved.
Such a reasonable expectation may exist
in various circumstances, for example,
where plan investments in corporate
stock are held as long-term investments,
where a plan may not be able to easily
dispose of such an investment, or where
the same shareholder engagement issue
is likely to exist in the case of available
alternative investments. Active
monitoring and communication

activities would generally concern such
issues as the independence and
expertise of candidates for the
corporation’s board of directors and
assuring that the board has sufficient
information to carry out its
responsibility to monitor management.
Other issues may include such matters
as governance structures and practices,
particularly those involving board
composition, executive compensation,
transparency and accountability in
corporate decision-making,
responsiveness to shareholders, the
corporation’s policy regarding mergers
and acquisitions, the extent of debt
financing and capitalization, the nature
of long-term business plans including
plans on climate change preparedness
and sustainability, governance and
compliance policies and practices for
avoiding criminal liability and ensuring
employees comply with applicable laws
and regulations, the corporation’s
workforce practices (e.g., investment in
training to develop its work force,
diversity, equal employment
opportunity), policies and practices to
address environmental or social factors
that have an impact on shareholder
value, and other financial and non-
financial measures of corporate
performance. Active monitoring and
communication may be carried out
through a variety of methods including
by means of correspondence and
meetings with corporate management as
well as by exercising the legal rights of
a shareholder.

Phyllis C. Borzi,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. 2016-31515 Filed 12—-28-16; 8:45 am]
BILLING CODE 4510-29-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-HQ-OAR-2016-0691; FRL-9957—28—
OAR]

Extension of Deadline for Action on
the November 2016 Section 126
Petition From Delaware

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In this action, the
Environmental Protection Agency (EPA)
is determining that 60 days is
insufficient time to complete the
technical and other analyses and public
notice-and-comment process required

for our review of a petition submitted by
the state of Delaware pursuant to section
126 of the Clean Air Act (CAA). The
petition requests that the EPA make a
finding that Homer City Generating
Station, located in Indiana County,
Pennsylvania, emits air pollution that
significantly contributes to
nonattainment and interferes with
maintenance of the 2008 and 2015
ozone national ambient air quality
standards (NAAQS) in the state of
Delaware. Under section 307(d)(10) of
CAA, the EPA is authorized to grant a
time extension for responding to a
petition if the EPA determines that the
extension is necessary to afford the
public, and the agency, adequate
opportunity to carry out the purposes of
the section 307(d) notice-and-comment
rulemaking requirements. By this
action, the EPA is making that
determination. The EPA is therefore
extending the deadline for acting on the
petition to no later than July 9, 2017.

DATES: This final rule is effective on
December 29, 2016.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2016-0691. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available electronically
through http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Benjamin Gibson, Office of Air Quality
Planning and Standards (C545-E), U.S.
EPA, Research Triangle Park, North
Carolina 27709, telephone number (919)
541-3277, email: gibson.benjamin@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background and Legal Requirements
for Interstate Air Pollution

This is a procedural action to extend
the deadline for the EPA to respond to
a petition from the state of Delaware
filed pursuant to CAA section 126(b).
The EPA received the petition on
November 10, 2016. The petition
requests that the EPA make a finding
under section 126(b) of the CAA that the
Homer City Generating Station, located
in Indiana County, Pennsylvania, is
operating in a manner that emits air
pollutants in violation of the provisions
of section 110(a)(2)(D)(i)(I) of the CAA
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with respect to the 2008 and 2015 ozone
NAAQS.

Section 126(b) of the CAA authorizes
states to petition the EPA to find that a
major source or group of stationary
sources in upwind states emits or would
emit any air pollutant in violation of the
prohibition of CAA section
110(a)(2)(D)(i) * by contributing
significantly to nonattainment or
maintenance problems in downwind
states. Section 110(a)(2)(D)(i)(I) of the
CAA prohibits emissions of any air
pollutant in amounts which will
contribute significantly to
nonattainment in, or interfere with
maintenance by, any other state with
respect to any NAAQS. The petition
asserts that emissions from Homer City
Generating Station’s three electric
generating units emit air pollutants in
violation of CAA section
110(a)(2)(D)(1)(I) with respect to the
2008 8-hour ozone NAAQS, set at 0.075
parts per million (ppm), and the revised
2015 8-hour ozone NAAQS, set at 0.070
ppm.?

Pursuant to CAA section 126(b), the
EPA must make the finding requested in
the petition, or must deny the petition
within 60 days of its receipt. Under
CAA section 126(c), any existing
sources for which the EPA makes the
requested finding must cease operations
within 3 months of the finding, except
that the source may continue to operate
if it complies with emission limitations
and compliance schedules (containing
increments of progress) that the EPA
may provide to bring about compliance
with the applicable requirements as
expeditiously as practical but no later
than 3 years from the date of the
finding.

CAA section 126(b) further provides
that the EPA must hold a public hearing
on the petition. The EPA’s action under
section 126 is also subject to the
procedural requirements of CAA section
307(d). See CAA section 307(d)(1)(N).
One of these requirements is notice-and-
comment rulemaking, under section
307(d)(3)-(6).

In addition, CAA section 307(d)(10)
provides for a time extension, under
certain circumstances, for a rulemaking
subject to CAA section 307(d).

1The text of CAA section 126 codified in the
United States Code cross references CAA section
110(a)(2)(D)(ii) instead of CAA section
110(a)(2)(D)(i). The courts have confirmed that this
is a scrivener’s error and the correct cross reference
is to CAA section 110(a)(2)(D)(i). See Appalachian
Power Co. v. EPA, 249 F.3d 1032, 1040-44 (D.C. Cir.
2001).

20n October 1, 2015, the EPA strengthened the
ground-level ozone NAAQS, based on extensive
scientific evidence about ozone’s effects on public
health and welfare. See 80 FR 65291 (October 26,
2015).

Specifically, CAA section 307(d)(10)
provides:

Each statutory deadline for promulgation
of rules to which this subsection applies
which requires promulgation less than six
months after date of proposal may be
extended to not more than six months after
date of proposal by the Administrator upon
a determination that such extension is
necessary to afford the public, and the
agency, adequate opportunity to carry out the
purposes of the subsection.

CAA section 307(d)(10) may be
applied to section 126 rulemakings
because the 60-day time limit under
CAA section 126(b) necessarily limits
the period for promulgation of a final
rule after proposal to less than 6
months.

II. Final Rule

A. Rule

In accordance with CAA section
307(d)(10), the EPA is determining that
the 60-day period afforded by CAA
section 126(b) for responding to the
petition from the state of Delaware is
not adequate to allow the public and the
agency the opportunity to carry out the
purposes of CAA section 307(d).
Specifically, the 60-day period is
insufficient for the EPA to complete the
necessary technical review, develop an
adequate proposal, and allow time for
notice and comment, including an
opportunity for public hearing, on a
proposed finding regarding whether the
Homer City Generating Station
identified in the CAA section 126
petition contributes significantly to
nonattainment or interferes with
maintenance of the 2008 ozone NAAQS
or the 2015 ozone NAAQS in Delaware.
Moreover, the 60-day period is
insufficient for the EPA to review and
develop response to any public
comments on a proposed finding, or
testimony supplied at a public hearing,
and to develop and promulgate a final
finding in response to the petition. The
EPA is in the process of determining an
appropriate schedule for action on the
CAA section 126 petition. This schedule
must afford the EPA adequate time to
prepare a proposal that clearly
elucidates the issues to facilitate public
comment, and must provide adequate
time for the public to comment and for
the EPA to review and develop
responses to those comments prior to
issuing the final rule. As a result of this
extension, the deadline for the EPA to
act on the petition is July 9, 2017.

B. Notice and Comment Under the
Administrative Procedure Act (APA)

This document is a final agency
action, but may not be subject to the
notice-and-comment requirements of

the APA, 5 U.S.C. 553(b). The EPA
believes that, because of the limited
time provided to make a determination,
the deadline for action on the CAA
section 126 petition should be extended.
Congress may not have intended such a
determination to be subject to notice-
and-comment rulemaking. However, to
the extent that this determination
otherwise would require notice and
opportunity for public comment, there
is good cause within the meaning of 5
U.S.C. 553(b)(3)(B) not to apply those
requirements here. Providing for notice
and comment would be impracticable
because of the limited time provided for
making this determination, and would
be contrary to the public interest
because it would divert agency
resources from the substantive review of
the CAA section 126 petition.

C. Effective Date Under the APA

This action is effective on December
29, 2016. Under the APA, 5 U.S.C.
553(d)(3), agency rulemaking may take
effect before 30 days after the date of
publication in the Federal Register if
the agency has good cause to mandate
an earlier effective date. This action—a
deadline extension—must take effect
immediately because its purpose is to
extend by 6 months the deadline for
action on the petition. As discussed
earlier, the EPA intends to use the 6-
month extension period to develop a
proposal on the petition and provide
time for public comment before issuing
the final rule. It would not be possible
for the EPA to complete the required
notice and comment and public hearing
process within the original 60-day
period noted in the statute. These
reasons support an immediate effective
date.

III. Statutory and Executive Order
Reviews

A. Executive Orders 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory

This action is exempt from review by
the Office of Management and Budget
because it simply extends the date for
the EPA to take action on a petition.

B. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA. This good cause final action
simply extends the date for the EPA to
take action on a petition and does not
impose any new obligations or
enforceable duties on any state, local or
tribal governments or the private sector.
It does not contain any recordkeeping or
reporting requirements.
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C. Regulatory Flexibility Act (RFA)

This action is not subject to the RFA.
The RFA applies only to rules subject to
notice-and-comment rulemaking
requirements under the APA, 5 U.S.C.
553, or any other statute. This rule is not
subject to notice-and-comment
requirements because the agency has
invoked the APA “good cause”
exemption under 5 U.S.C. 553(b).

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate of $100 million or
more as described in UMRA, 2 U.S.C.
1531-1538, and does not significantly or
uniquely affect small governments. The
action imposes no enforceable duty on
any state, local or tribal governments or
the private sector.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175. This good cause final
action simply extends the date for the
EPA to take action on a petition. Thus,
Executive Order 13175 does not apply
to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it does not concern an
environmental health risk or safety risk.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes that this action is
not subject to Executive Order 12898 (59
FR 7629, February 16, 1994) because it
does not establish an environmental
health or safety standard. This good
cause final action simply extends the
date for the EPA to take action on a
petition and does not have any impact
on human health or the environment.

K. Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. The CRA allows the issuing
agency to make a rule effective sooner
than otherwise provided by the CRA if
the agency makes a good cause finding
that notice-and-comment rulemaking
procedures are impracticable,
unnecessary or contrary to the public
interest (5 U.S.C. 808(2)). The EPA has
made a good cause finding for this rule
as discussed in Section II.B of this
document, including the basis for that
finding.

IV. Statutory Authority

The statutory authority for this action
is provided by sections 110, 126 and
307 of the CAA as amended (42 U.S.C.
7410, 7426 and 7607).

V. Judicial Review

Under section 307(b)(1) of the CAA,
judicial review of this final rule is
available only by the filing of a petition
for review in the U.S. Court of Appeals
for the appropriate circuit by February
27, 2017. Under section 307(b)(2) of the
CAA, the requirements that are the
subject of this final rule may not be
challenged later in civil or criminal
proceedings brought by us to enforce
these requirements.

List of Subjects in 40 CFR Part 52

Environmental protection,
Administrative practices and
procedures, Air pollution control,
Electric utilities, Incorporation by
reference, Intergovernmental relations,
Nitrogen oxides, Ozone.

Dated: December 15, 2016.
Gina McCarthy,
Administrator.
[FR Doc. 2016—-31256 Filed 12—28-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2016-0007 and EPA-HQ-
OPP-2016-0008; FRL—9950-40]

Isobutyl Acetate and Isobutyric Acid;
Exemption From the Requirement of a
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
exemptions from the requirement of a
tolerance for residues of isobutyl acetate
(CAS Reg. No. 110-19-0) and isobutyric
acid (CAS Reg. No. 79-31-2) when used
as inert ingredients (solvent) in
pesticide formulations applied to
growing crops and raw agricultural
commodities after harvest. Technology
Sciences Group Inc. on behalf of Jeneil
Biosurfactant Company submitted a
petition to EPA under the Federal Food,
Drug, and Cosmetic Act (FFDCA),
requesting establishment of these
exemptions from the requirement of a
tolerance. This regulation eliminates the
need to establish maximum permissible
levels for residues of isobutyl acetate
and isobutyric acid.

DATES: This regulation is effective
December 29, 2016. Objections and
requests for hearings must be received
on or before February 27, 2017, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The dockets for this action,
identified by docket identification (ID)
numbers EPA-HQ-OPP-2016-0007 and
EPA-HQ-OPP-2016-0008, are available
at http://www.regulations.gov or at the
Office of Pesticide Programs Regulatory
Public Docket (OPP Docket) in the
Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
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DC 20460-0001; main telephone
number: (703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

¢ Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab 02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2016—-0007 or EPA-HQ-OPP—
2016—0008 in the subject line on the
first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before February 27, 2017. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your

objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2016—-0007 or EPA-HQ—-OPP-2016—
0008, by one of the following methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DQ), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Petition for Exemption

In the Federal Register of April 25,
2016 (81 FR 24044) (FRL—9944-86),
EPA issued a document pursuant to
FFDCA section 408, 21 U.S.C. 3464,
announcing the filing of a pesticide
petition (IN—10846 for isobutyl acetate;
IN-10852 for isobutyric acetate) by
Technology Sciences Group Inc., (1150
18th Street NW., Suite 1000,
Washington, DC 20036) on behalf of
Jeneil Biosurfactant Company (400 N.
Dekora Woods Blvd. Saukville, WI
53080). The petition requested that 40
CFR 180.910 be amended by
establishing exemptions from the
requirement of a tolerance for residues
of isobutyl acetate (CAS Reg. No. 110-
19-0) and isobutyric acid (CAS Reg. No.
79-31-2) when used as inert ingredients
(solvent) in pesticide formulations
applied to growing crops and to raw
agricultural commodities after harvest.
That document referenced the
summaries of the petitions prepared by
Technology Sciences Group Inc. on
behalf of Jeneil Biosurfactant Company,
the petitioner, which is available in the
docket, http://www.regulations.gov. A
comment was received on the notice of
filing concerning petition #IN-10846.
EPA’s response to this comment is
discussed in Unit V.B.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as

polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term ““inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be

established.
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Consistent with FFDCA section
408(c)(2)(A), and the factors specified in
FFDCA section 408(c)(2)(B), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for isobutyl acetate
and isobutyric acid including exposure
resulting from the exemption
established by this action. EPA’s
assessment of exposures and risks
associated with isobutyl acetate and
isobutyric acid follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by isobutyl acetate and isobutyric acid
as well as the no-observed-adverse-
effect-level (NOAEL) and the lowest-
observed-adverse-effect-level (LOAEL)
from the toxicity studies are discussed
in this unit.

Only acute toxicity data are available
on isobutyric acid and no data are
available on isobutyl acetate. However,
upon ingestion, isobutyl acetate is
rapidly and completely hydrolyzed to
isobutanol and acetic acid. Isobutyric
acid is a metabolic product of
isobutanol.

Isobutanol is metabolized by alcohol
dehydrogenase to form isobutyric acid
via conversion to isobutyraldehyde.
Therefore, toxicity data on isobutanol
are considered suitable to assess
repeated exposure to isobutyl acetate
and isobutyric acid. Since acetic acid is
currently exempted from tolerance
under 40 CFR 180.910 without
limitation, this risk assessment focuses
on toxicity data available on isobutanol.

The acute oral and dermal toxicities
are low for isobutyric acid. Isobutyric
acid has an acute oral lethal dose (LDso)
> 2,230 milligram/kilogram (mg/kg) in
rats and rabbits. The acute dermal LDsg
= 475 mg/kg in rabbits. The acute
inhalation LCso > 9.59 milligram/liter
(mg/L) in rats. It is corrosive to the eye
and skin in rabbits. Isobutyric acid is
not a dermal sensitizer in rabbits.
Isobutanol has an acute oral LDso 2
2,830 mg/kg in rats. The acute dermal
acute LDsg 2 2,000 mg/kg in rabbits. The
acute inhalation LCso > 6,000 parts per
million (ppm) (approximately

equivalent to 6,000 mg/L) in rats.
Isobutanol is severely irritating to the
eye and minimally to moderately
irritating to the skin in rabbits.

Based on the subchronic data
available, isobutanol is not toxic up to
the limit dose of 1,000 milligram/
kilogram/day (mg/kg/day). In a 90-day
oral toxicity study via gavage in rats,
hypo-activity, ataxia and salivation were
observed at 1,000 mg/kg/day of
isobutanol. In another 90-day oral
toxicity study with isobutanol via
drinking water in rats, no adverse effects
were observed at doses up to 16,000
ppm (approximately 1,450 mg/kg/day),
the highest dose tested (HDT). The
study conducted via drinking water in
rats is considered more relevant to
human exposure and therefore more
reflective of potential human toxicity.

In developmental toxicity studies
with isobutanol via inhalation in rats
and rabbits, neither maternal nor
developmental toxicity is seen at doses
up to 10,000 mg/m?3 (approximately
3,060 mg/kg/day), the HDT in both
studies and above the limit dose of
1,000 mg/kg/day.

Similarly, no adverse effects are
observed in a two-generation
reproductive study with isobutanol via
inhalation in rats at doses up to 2,500
ppm (approximately 2,326 mg/kg/day).

Carcinogenicity studies with isobutyl
acetate, isobutyric acid or isobutanol are
not available. However, a chronic
toxicity study in rats treated with
isobutantol in drinking water for 53-56
weeks did not show any evidence of
toxicity or tumors at doses as high as
200 mg/kg/day. In addition, no toxicity
is observed in other studies at doses
below 1,450 mg/kg/day with isobutanol.
Moreover, mutagenicity studies are
negative with isobutanol and isobutyric
acid. An Ames test, unscheduled DNA
synthesis and mouse lymphoma assay
are negative when tested with isobutyric
acid. The Ames test, mouse lymphoma,
Comet and micronucleus assays are
negative when tested with isobutanol.
Therefore, isobutyl acetate and
isobutyric acid are not expected to be
carcinogenic.

A neurotoxicity screening battery
with isobutanol via the inhalation route
of exposure in rats was available for
review. Also, neurotoxicity endpoints
were evaluated in an acute toxicity
study in rats with isobutanol via the
inhalation route of exposure. No adverse
effects were observed in the functional
observational battery, motor activity,
schedule control operant behavior or
neuropathology at doses up to 1,500
ppm (approximately 1,408 mg/kg/day)
and 2,500 ppm (approximately 2,326
mg/kg/day) in rats in the neurotoxicity

screening battery and acute toxicity
studies, respectively. EPA concluded
that isobutyl acetate and isobutyric acid
are not expected to be neurotoxic.

Immunotoxicity studies with
isobutyric acid and isobutanol are
available for review. Mouse cell-
mediated immune response is not
modulated by isobutyric acid in a host-
resistant assay using Listeria
monocytogenes. Humoral immunity is
unaffected in mice as measured by the
antibody plaque-forming cell response
to sheep erythrocytes. Also, a
lymphocyte mitogenesis test with
isobutanol showed mitogenic activity is
not inhibited in stimulated B and T cells
from mouse spleen. Therefore, isobutyl
acetate and isobutyric acid are not
expected to be immunotoxic.

Metabolism studies are not available
for isobutyl acetate. Limited data are
available on isobutyric acid and
isobutanol. A metabolism study with a
single dose of isobutyric acid via gavage
in rats showed that it is rapidly
metabolized and the majority eliminated
as expired CO,. Less than 1.0% of the
dose is found in feces and 3.21-4.61%
in urine. A metabolism study with
isobutanol via gavage in rabbits showed
that it is rapidly metabolized. 0.5% is
excreted in the urine or exhaled air.
Identified metabolites are
isobutyraldehyde, isobutyric acid, and
isovaleric acid. There is no concern for
the metabolites isobutyraldehyde and
isovaleric acid as they will be
conjungated and excreted.

B. Toxicological Points of Departure/
Levels of Concern

The available toxicity studies indicate
that isobutanol has very low toxicity.
The lowest NOAEL (316 mg/kg/day) in
the database occurred in a 90-day oral
toxicity study with isobutanol via
gavage in rats. Hypo-activity, ataxia and
salivation were seen at 1,000 mg/kg/day.
In a second study conducted for 90 days
with isobutanol via drinking water in
rats, the aforementioned effects weren’t
seen at doses as high 1,450 mg/kg/day.
The drinking water study in rats
represents a more realistic route for
human exposure to isobutyric acid and
isobutyl acetate, and is considered more
reflective of potential toxicity.
Therefore, since no signs of toxicity
were observed at doses up to the limit
dose in oral and inhalation toxicity
studies, an endpoint of concern for risk
assessment purposes was not identified.
Since no endpoint of concern was
identified for the acute and chronic
dietary exposure assessment and short
and intermediate dermal and inhalation
exposure, a quantitative risk assessment
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for isobutyric acid and isobutyl acetate
is not necessary.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to isobutyl acetate and
isobutyric acid, EPA considered
exposure under the proposed exemption
from the requirement of a tolerance.
EPA assessed dietary exposures from
isobutyl acetate and isobutyric acid in
food as follows:

Under this exemption from the
requirement of a tolerance, residues of
isobutyl acetate and isobutyric acid may
be found on foods from crops that were
treated with pesticide formulations
containing isobutyl acetate and
isobutyric acid. However, a quantitative
dietary exposure assessment was not
conducted since a toxicological
endpoint for risk assessment was not
identified.

2. Dietary exposure from drinking
water. Since a hazard endpoint of
concern was not identified for the acute
and chronic dietary assessment, a
quantitative dietary exposure risk
assessment for drinking water was not
conducted, although exposures may be
expected from use on food crops.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., textiles (clothing and diapers),
carpets, swimming pools, and hard
surface disinfection on walls, floors, and
tables).

Isobutyl acetate and isobutyric acid
may be used in pesticide products and
non-pesticide products that may be used
in and around the home. Based on the
discussion in Unit IV.B., a quantitative
residential exposure assessment for
isobutyl acetate and isobutyric acid was
not conducted.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Based on the available data, isobutyl
acetate and isobutyric acid do not have
a toxic mechanism; therefore, section
408(b)(2)(D)(v) does not apply.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of

safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act Safety
Factor (FQPA SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

As part of its qualitative assessment,
the Agency did not use safety factors for
assessing risk, and no additional safety
factor is needed for assessing risk to
infants and children. Based on an
assessment of isobutyl acetate and
isobutyric acid, EPA has concluded that
there are no toxicological endpoints of
concern for the U.S. population,
including infants and children.

E. Aggregate Risks and Determination of
Safety

Because no toxicological endpoints of
concern were identified, EPA concludes
that aggregate exposure to residues of
isobutyl acetate and isobutyric acid will
not pose a risk to the U.S. population,
including infants and children, and that
there is a reasonable certainty that no
harm will result to the general
population, or to infants and children
from aggregate exposure to isobutyl
acetate and isobutyric acid residues.

V. Other Considerations
A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. Response to Comments

A comment was received from a
private citizen who was concerned
about the safety and impact pesticides
on food on human health. The Agency
understands the commenter’s concerns
and recognizes that some individuals
believe that no residue of pesticides
should be allowed. However, under the
existing legal framework provided by
section 408 of the Federal Food, Drug
and Cosmetic Act (FFDCA), EPA is
authorized to establish pesticide
tolerances or exemptions where persons
seeking such tolerances or exemptions
have demonstrated that the pesticide
meets the safety standard imposed by
the statute, which EPA has determined
here.

VI. Conclusions

Therefore, exemptions from the
requirement of a tolerance are
established under 40 CFR 180.910 for
residues of isobutyl acetate (CAS Reg.
No. 110-19-0) and isobutyric acid (CAS
Reg. No. 79-31-2) when used as inert
ingredients (solvent) in pesticide
formulations applied to growing crops
and raw agricultural commodities after
harvest.

VII. Statutory and Executive Order
Reviews

This action establishes tolerance
exemptions under FFDCA section
408(d) in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled ‘“Regulatory Planning and
Review” (58 FR 51735, October 4, 1993).
Because this action has been exempted
from review under Executive Order
12866, this action is not subject to
Executive Order 13211, entitled
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled ‘“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997).
This action does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA) (44 U.S.C. 3501 et
seq.), nor does it require any special
considerations under Executive Order
12898, entitled “Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the exemptions in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
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various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology

Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VIII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 16, 2016.
Daniel J. Rosenblatt,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.910, add alphabetically the
inert ingredients to the table to read as
follows:

§180.910 Inert ingredients used pre- and
post-harvest; exemptions from the
requirement of a tolerance.

Inert ingredients Limits Uses
Isobutyl Acetate (CAS Reg. No. 110-19-0) Solvent.
Isobutyric Acid (CAS Reg. NO. 79=31-2) ....ciiiiiiiiiiiiieeree e Solvent.

[FR Doc. 2016-31211 Filed 12-28-16; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 405, 410, 411, 414, 417,
422, 423, 424, 425, and 460

[CMS—1654-CN3]
RIN 0938-AS81

Medicare Program; Revisions to
Payment Policies Under the Physician
Fee Schedule and Other Revisions to
Part B for CY 2017; Medicare
Advantage Bid Pricing Data Release;
Medicare Advantage and Part D
Medical Loss Ratio Data Release;
Medicare Advantage Provider Network
Requirements; Expansion of Medicare
Diabetes Prevention Program Model;
Medicare Shared Savings Program
Requirements; Corrections

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule; correction.

SUMMARY: This document corrects
technical and typographical errors that
appeared in the final rule published in
the November 15, 2016 Federal Register
(81 FR 80170). That rule is entitled,

“Medicare Program; Revisions to
Payment Policies under the Physician
Fee Schedule and Other Revisions to
Part B for CY 2017; Medicare Advantage
Bid Pricing Data Release; Medicare
Advantage and Part D Medical Loss
Ratio Data Release; Medicare Advantage
Provider Network Requirements;
Expansion of Medicare Diabetes
Prevention Program Model; Medicare
Shared Savings Program Requirements.
DATES: This correcting document is
effective January 1, 2017.

FOR FURTHER INFORMATION CONTACT:
Jessica Bruton (410) 786-5991.
SUPPLEMENTARY INFORMATION:

”

I. Background

In FR Doc 2016-26668 (81 FR 80170
through 80562), the final rule entitled,
“Medicare Program; Revisions to
Payment Policies under the Physician
Fee Schedule and Other Revisions to
Part B for CY 2017; Medicare Advantage
Bid Pricing Data Release; Medicare
Advantage and Part D Medical Loss
Ratio Data Release; Medicare Advantage
Provider Network Requirements;
Expansion of Medicare Diabetes
Prevention Program Model; Medicare
Shared Savings Program Requirements”
there were a number of technical and
typographical errors that are identified
and corrected in this correcting
document. These corrections are
effective as if they had been included in
the document published November 15,

2016. Accordingly, the corrections are
effective January 1, 2017.

II. Summary of Errors
A. Summary of Errors in the Preamble

On page 80252, in our discussion of
certain primary care services, we made
typographical errors and referenced the
final HCPCS G-codes incorrectly.

On page 80268, we made a
typographical error in the new locality
number for Stockton-Lodi-CA.

On page 80330, due to a drafting
error, we inadvertently stated that we
did not receive any comments on our
proposals for the Electroencephalogram
(EEG) family of codes, CPT Codes
95812, 95813, and 95957.

On page 80540, we inadvertently
included language in our discussion of
ICRs regarding payment to organizations
that provide Medicare Diabetes
Prevention Program Services.

On page 80543, due to a drafting
error, in our discussion of RVUs relative
to 2016, we inadvertently used the
result descriptors incorrectly.

On page 80543, due to typographical
errors the title of Table 51 and the CY
2017 RVU Budget Neutrality
Adjustment are incorrect.

B. Summary and Correction of Errors in
the Addenda on the CMS Web Site

Due to a data error, the incorrect CY
2017 PE RVUs are included in
Addendum B for HCPCS codes G0422
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and G0423. The corrected CY 2017 PE
RVUs for these codes are reflected in the
corrected Addendum B available on the
CMS Web site at www.cms.gov//
PhysicianFeeSched/.

III. Waiver of Proposed Rulemaking

Under 5 U.S.C. 553(b) of the
Administrative Procedure Act (APA),
the agency is required to publish a
notice of the proposed rule in the
Federal Register before the provisions
of a rule take effect. Similarly, section
1871(b)(1) of the Act requires the
Secretary to provide for notice of the
proposed rule in the Federal Register
and provide a period of not less than 60
days for public comment. In addition,
section 553(d) of the APA and section
1871(e)(1)(B)(@i) of the Act mandate a 30-
day delay in effective date after issuance
or publication of a rule. Sections
553(b)(B) and 553(d)(3) of the APA
provide for exceptions from the APA
notice and comment, and delay in
effective date requirements; in cases in
which these exceptions apply, sections
1871(b)(2)(C) and 1871(e)(1)(B)(ii) of the
Act provide exceptions from the notice
and 60-day comment period and delay
in effective date requirements of the Act
as well. Section 553(b)(B) of the APA
and section 1871(b)(2)(C) of the Act
authorize an agency to dispense with
normal notice and comment rulemaking
procedures for good cause if the agency
makes a finding that the notice and
comment process is impracticable,
unnecessary, or contrary to the public

interest; and includes a statement of the
finding and the reasons for it in the rule.
In addition, section 553(d)(3) of the
APA and section 1871(e)(1)(B)(ii) allow
the agency to avoid the 30-day delay in
effective date where such delay is
contrary to the public interest and the
agency includes in the rule a statement
of the finding and the reasons for it.

In our view, this correcting document
does not constitute a rulemaking that
would be subject to these requirements.
This document merely corrects
technical errors in the CY 2017 PFS
final rule. The corrections contained in
this document are consistent with, and
do not make substantive changes to, the
policies and payment methodologies
that were proposed subject to notice and
comment procedures and adopted in the
CY 2017 PFS final rule. As a result, the
corrections made through this correcting
document are intended to resolve
inadvertent errors so that the rule
accurately reflects the policies adopted
in the final rule.

Even if this were a rulemaking to
which the notice and comment and
delayed effective date requirements
applied, we find that there is good cause
to waive such requirements.
Undertaking further notice and
comment procedures to incorporate the
corrections in this document into the
CY 2017 PFS final rule or delaying the
effective date of the corrections would
be contrary to the public interest
because it is in the public interest to
ensure that the rule accurately reflects

our policies as of the date they take
effect. Further, such procedures would
be unnecessary because we are not
making any substantive revisions to the
final rule, but rather, we are simply
correcting the Federal Register
document to reflect the policies that we
previously proposed, received public
comment on, and subsequently finalized
in the final rule. For these reasons, we
believe there is good cause to waive the
requirements for notice and comment
and delay in effective date.

IV. Correction of Errors

In FR Doc. 2016-26668 of November
15, 2016 (81 FR 80170-80562), make the
following corrections:

1. On page 80252,

a. First column; in the section
heading, 5. Assessment and Care
Planning for Patients with Cognitive
Impairment (GPPP6); line 3, the code
“(GPPP6)” is corrected to read
“(G0505)".

b. Third column; first partial
paragraph, line 6, the codes “GPPP1,
GPPP2, GPPP3, GPPPX).” are corrected
to read “G0502, G0503, G0504,
G0507).”.

c. Third column; first partial
paragraph, line 12 and 13, the codes
“GPPP1, GPPP2, GPPP3, and GPPPX”
are corrected to read “G0502, G0503,
G0504 and G0507”.

3. On page 80268, top third of the
page; in Table 15, MSA-Based Fee
Schedule Areas in California—
Continued, the list entry:

; New Fee schedule area : "
Current locality No. locality No. (MSA name) Counties Transition area
99 e 73 | Stockton-Lodi, CA .....ccoeeeiiieeieeeee e, San Joaquin ........c........ YES.
is corrected to read:
; New Fee schedule area : -
Current locality No. locality No. (MSA name) Counties Transition area
99 68 | Stockton-Lodi, CA ......cooiieiieiiieee e San Joaquin ........c....... YES.

4. On page 80330, second column,
third full paragraph; lines 1 and 2 the
sentence “We did not receive any
comments on our proposals for this
family of codes.” is corrected to read
“We received comments on the clinical
labor task “perform procedure” for CPT
codes 95812 and 95813, but these
comments did not address the
information contained in the RUC’s PE
summary of recommendations, which
served as the primary rationale for our
proposal. Instead, the commenters
stated that the clinical labor task is not

temporally equivalent to the services
performed by the physician.”

5. On page 80540, third column; first
full paragraph,

a. Lines 2 through 4, the phrase
“Security Act exempts the Center for
Medicare and Medicaid Innovation
(CMMI) model tests and expansion,” is
corrected to read ““Security Act exempts
models tested and expanded under
section 1115A of the Act,”.

b. Line 11, the phrase “evaluation of
CMMI models or” is corrected to read
“evaluation of models or”.

6. On page 80543,

a. Third column, first full paragraph,
line 10, the phrase “an overall decrease”
is corrected to read “an overall
increase”.

b. Third column, first full paragraph,
line 12, the phrase “neutrality
adjustment that is positive.” is corrected
to read “neutrality adjustment that is
negative.”

c. Bottom third of the page in Table
51, Calculation of the Final CY 2017
Anesthesia Conversion Factor (CM
Estimate);

(1) The parenthetical in the table
heading “(CM Estimate)” is removed.
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(2) The list entry:

CY 2016 National Average Ansthesia Conversion Factor 21,9935
CY 2017 RVU Budget Neutrality Adjustment ............ccccevvrenee. 0.013 percent (0.99987).
is corrected to read:

CY 2016 National Average Anesthesia Conversion Factor 21.9935

CY 2017 RVU Budget Neutrality Adjustment ....

—0.013 percent (0.99987).

Dated: December 22, 2016.
Wilma M. Robinson,

Deputy Executive Secretary to the
Department, Department of Health and
Human Services.

[FR Doc. 2016-31649 Filed 12-28-16; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
RIN 0648—XE860

Fraser River Sockeye Salmon
Fisheries; Inseason Orders

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary orders; inseason
orders.

SUMMARY: NMF'S publishes Fraser River
salmon inseason orders to regulate
treaty and non-treaty (all citizen)
commercial salmon fisheries in U.S.
waters. The orders were issued by the
Fraser River Panel (Panel) of the Pacific
Salmon Commission (Commission) and
subsequently approved and issued by
NMFS during the 2016 salmon fisheries

within the U.S. Fraser River Panel Area.

These orders established fishing dates,
times, and areas for the gear types of
U.S. treaty Indian and all citizen
commercial fisheries during the period
the Panel exercised jurisdiction over
these fisheries. In 2016, only treaty
Indian fisheries were affected by these
orders.

DATES: The effective dates for the
inseason orders are set out in this
document under the heading Inseason
Orders.

FOR FURTHER INFORMATION CONTACT:
Peggy Mundy at 206-526—4323.
SUPPLEMENTARY INFORMATION: The

Treaty between the Government of the
United States of America and the

Government of Canada concerning
Pacific Salmon was signed at Ottawa on
January 28, 1985, and subsequently was
given effect in the United States by the
Pacific Salmon Treaty Act (Act) at 16
U.S.C. 3631-3644.

Under authority of the Act, Federal
regulations at 50 CFR part 300, subpart
F, provide a framework for the
implementation of certain regulations of
the Commission and inseason orders of
the Commission’s Fraser River Panel for
U.S. sockeye and pink salmon fisheries
in the Fraser River Panel Area.

The regulations close the U.S. portion
of the Fraser River Panel Area to U.S.
sockeye and pink salmon tribal and
non-tribal commercial fishing unless
opened by Panel orders that are given
effect by inseason regulations published
by NMFS. During the fishing season,
NMFS may issue regulations that
establish fishing times and areas
consistent with the Commission
agreements and inseason orders of the
Panel. Such orders must be consistent
with domestic legal obligations and are
issued by the Regional Administrator,
West Coast Region, NMFS. Official
notification of these inseason actions is
provided by two telephone hotline
numbers described at 50 CFR
300.97(b)(1) and in 81 FR 26157 (May 2,
2016). The inseason orders are
published in the Federal Register as
soon as practicable after they are issued.
Due to the frequency with which
inseason orders are issued, publication
of individual orders is impractical.

Inseason Orders

The following inseason orders were
adopted by the Panel and issued for U.S.
fisheries by NMFS during the 2016
fishing season. Each of the following
inseason actions were effective upon
announcement on telephone hotline
numbers as specified at 50 CFR
300.97(b)(1) and in 81 FR 26157 (May 2,
2016); those dates and times are listed
herein. The times listed are local times,
and the areas designated are Puget
Sound Management and Catch
Reporting Areas as defined in the

Washington State Administrative Code
at Chapter 220-22.

Fraser River Panel Order Number 2016—
01: Issued 12:32 p.m., July 22, 2016

Treaty Indian Fishery

Areas 4B, 5, and 6C: Open to drift
gillnets 12 p.m. (noon), Saturday, July
23, 2016, to 12 p.m. (noon), Wednesday,
July 27, 2016.

Fraser River Panel Order Number 2016—
02: Issued 11:46 a.m., July 26, 2016

Treaty Indian Fishery

Areas 4B, 5, and 6C: Extend for drift
gillnets from 12 p.m. (noon),
Wednesday, July 27, 2016, to 12 p.m.
(noon), Saturday, July 30, 2016.

Fraser River Panel Order Number 2016—
03: Issued 12:52 p.m., July 29, 2016

Treaty Indian Fishery

Areas 4B, 5, and 6C: Extend for drift
gillnets from 12 p.m. (noon), Saturday,
July 30, 2016, to 12 p.m. (noon),
Wednesday, August 3, 2016.

Fraser River Panel Order Number 2016—
04: Issued 11:47 a.m., August 2, 2016

Treaty Indian Fishery

Areas 4B, 5, and 6C: Extend for drift
gillnets from 12 p.m. (noon),
Wednesday, August 3, 2016, to 12 p.m.
(noon), Saturday, August 6, 2016.

Fraser River Panel Order Number 2016—
05: Issued 2:32 p.m., August 26, 2016

Treaty Indian and All Citizen Fisheries

Areas 4B, 5, 6, 6C, 7, and 7A,
excluding the Apex: Relinquish
regulatory control effective 11:59 p.m.
(midnight), Saturday, September 3,
2016. The Apex is those waters north
and west of the Area 7A “‘East Point
Line,” defined as a line projected from
the low water range marker in Boundary
Bay on the U.S./Canada border through
the east tip of Point Roberts, WA, to the
East Point Light on Saturna Island in the
Canadian Province of British Columbia.
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Classification

The Assistant Administrator for
Fisheries NOAA (AA), finds that good
cause exists for the inseason orders to be
issued without affording the public
prior notice and opportunity for
comment under 5 U.S.C. 553(b)(B) as
such prior notice and opportunity for
comments is impracticable and contrary
to the public interest. Prior notice and
opportunity for public comment is
impracticable because NMFS has
insufficient time to allow for prior
notice and opportunity for public
comment between the time the stock
abundance information is available to
determine how much fishing can be
allowed and the time the fishery must
open and close in order to harvest the
appropriate amount of fish while they
are available.

The AA also finds good cause to
waive the 30-day delay in the effective
date, required under 5 U.S.C. 553(d)(3),
of the inseason orders. A delay in the
effective date of the inseason orders
would not allow fishers appropriately
controlled access to the available fish at
that time they are available.

This action is authorized by 50 CFR
300.97, and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 3636(b).
Dated: December 22, 2016.

Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2016-31526 Filed 12-28-16; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 131113952-6999-02]
RIN 0648-BD78

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Snapper-
Grouper Fishery Off the Southern
Atlantic States; Regulatory
Amendment 16

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues regulations to
implement Regulatory Amendment 16
to the Fishery Management Plan for the
Snapper-Grouper Fishery of the South
Atlantic Region (FMP), as prepared and
submitted by the South Atlantic Fishery
Management Council (Council). This
final rule revises the current seasonal
prohibition on the use of black sea bass
pot gear in the South Atlantic and adds
an additional gear marking requirement
for black sea bass pot gear. The purpose
of this final rule is to reduce the adverse
socioeconomic impacts from the current
seasonal black sea bass pot gear
prohibition while continuing to protect
Endangered Species Act (ESA) listed
North Atlantic right whales (NARW)in
the South Atlantic. This final rule also
helps to better identify black sea bass
pot gear in the South Atlantic.

DATES: This rule is effective January 30,
2017, except for the amendments to
§622.183(b)(6) that are effective
December 29, 2016.

ADDRESSES: Electronic copies of
Regulatory Amendment 16, which
includes an environmental impact
statement (EIS), a Regulatory Flexibility
Act (RFA) analysis, and a regulatory
impact review, may be obtained from
the Southeast Regional Office Web site
at https://sero.nmfs.noaa.gov/
sustainable_fisheries/s atl/sg/2013/reg
am16/index.html.

Comments regarding the burden-hour
estimates, clarity of the instructions, or
other aspects of the collection of
information requirements contained in
this final rule (see the Classification
section of the preamble) may be
submitted in writing to Adam Bailey,
Southeast Regional Office, NMFS, 263
13th Avenue South, St. Petersburg, FL
33701; or the Office of Management and
Budget (OMB), by email at OIRA_
submission@omb.eop.gov, or by fax to
202-395-5806.

FOR FURTHER INFORMATION CONTACT:
Nikhil Mehta, telephone: 727-824—
5305, email: nikhil. mehta@noaa.gov.
SUPPLEMENTARY INFORMATION: Black sea
bass is in the snapper-grouper fishery
and is managed under the FMP. The
FMP was prepared by the Council and
is implemented through regulations at
50 CFR part 622 under the authority of
the Magnuson-Stevens Fishery

Conservation and Management Act
(Magnuson-Stevens Act).

On December 4, 2013, NMFS
published a notice of intent to prepare
a draft EIS for Regulatory Amendment
16 and requested public comment (78
FR 72968). On October 23, 2015, the
notice of availability for the draft EIS
was published and public comment was
also requested (80 FR 64409). The notice
of availability for the final EIS for
Regulatory Amendment 16 published on
July 1, 2016 (81 FR 43198). On August
11, 2016, NMFS published a proposed
rule for Regulatory Amendment 16 and
requested public comment (81 FR
53109). The proposed rule and
Regulatory Amendment 16 outline the
rationale for the actions contained in
this final rule. A summary of the actions
implemented by Regulatory
Amendment 16 and this final rule is
provided below.

Management Measures Contained in
this Final Rule

This final rule implements
modifications to the current black sea
bass pot seasonal closure. This final rule
also modifies the buoy line rope
marking requirements for black sea bass
pots.

Black Sea Bass Pot Gear Seasonal
Prohibition

As established through Regulatory
Amendment 19 to the FMP, black sea
bass pot gear is prohibited in the South
Atlantic exclusive economic zone (EEZ)
annually from November 1 through
April 30 (78 FR 58249, September 23,
2013). This final rule retains the
November 1 through April 30
prohibition on the use of black sea bass
pots but modifies the boundaries of the
prohibition. This rule revises the South
Atlantic EEZ-wide seasonal closure to a
closure with two temporal and spatial
components. The first closure period is
for the months of November and April
and the second closure period is for the
months of December through March,
each year. The first closure period is
illustrated by Figure 1 below. During the
November and April seasonal
prohibition, the eastern boundary of the
sea bass pot closed area off North and
South Carolina is closer to shore than
during the months of December through
March.


https://sero.nmfs.noaa.gov/sustainable_fisheries/s_atl/sg/2013/reg_am16/index.html
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https://sero.nmfs.noaa.gov/sustainable_fisheries/s_atl/sg/2013/reg_am16/index.html
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Figure 1. Black Sea Bass Pot Seasonal Prohibition During November and April.
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During the black sea bass pot seasonal prohibition during November and April, whale calving grounds in the South
prohibition from December through particularly off Georgia and Florida. Atlantic EEZ. The black sea bass pot
March, each year, the closure area is Waters off the coast of Georgia and seasonal closure for December through
larger than during the seasonal Florida represent the primary right March is illustrated in Figure 2 below.
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Figure 2. Black Sea Bass Pot Seasonal Prohibition During December Through

March.
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