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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR PART 250
RIN 3206—-AL98

Personnel Management in Agencies

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: This rule is intended to align
human capital management practices to
broader agency strategic planning
activities, and better align human
capital activities with an agency’s
mission and strategic goals. This will
enable agency leadership to better
leverage the workforce to achieve
results. In addition, the final regulation
will allow agencies to gather additional
information from employee surveys.
DATES: This rule is effective April 11,
2017.

FOR FURTHER INFORMATION CONTACT: For
information, please contact Jan Chisolm-
King by email at janet.chisolm-king@
opm.gov or by telephone at (202) 606—
1958.

SUPPLEMENTARY INFORMATION: The Office
of Personnel Management (OPM)
maintains statutory responsibility under
5 U.S.C. 1103(c) to guide, enable, and
assess agency strategic human capital
management processes. On February 8,
2016, OPM published the Personnel
Management in Agencies proposed rule
in the Federal Register (81 FR 6469)
that would amend 5 CFR part 250
subpart B, Strategic Human Capital
Management, and 5 CFR part 250
subpart C, Employee Surveys. The
purpose of this rule is to better assist
agencies with developing strong human
capital practices for achieving agency
goals and objectives, and to further
empower the human capital community
to collectively identify and address
cross-cutting human capital challenges.

OPM issues a final rule to revise 5 CFR,
part 250 subparts B and C.

The rule establishes the Human
Capital Framework (HCF), which
replaces the Human Capital Assessment
and Accountability Framework
(HCAAF). This rule also reduces and
clarifies the reporting procedures
agencies are required to follow; creates
a data-driven review process (HRStat);
and describes workforce planning
methods that agencies are required to
follow.

Lastly, the rule strengthens and
modernizes the Employee Survey
process by identifying questions that
exhibit appropriate psychometric
properties which better align to the
topics cited in the National Defense
Authorization Act for Fiscal Year 2004
(Pub. L. 108-136, sec. 1128, codified at
5 U.S.C. 7101).

Alignment of Strategic Human Capital
Management (5 CFR, Part 250, Subpart
B) to GPRA-MA

The final rule sets forth a set of
actions and practices that will better
position human capital to demonstrate
its contribution to agency mission
through the alignment of Strategic
Human Capital Management practices to
the Government Performance and
Results Act Modernization Act (GPRA—
MA) of 2010 (Pub. L. 111-352). GPRA-
MA requires performance assessments
of Government programs for purposes of
assessing agency performance and
improvement.

Following promulgation of this rule,
OPM will provide additional guidance
for agencies about the planning and
implementation requirements presented
within this regulation.

Strategic Human Capital Management
(5 CFR Part 250 Subpart B)

The federal workforce plays a vital
role in executing the important missions
of federal agencies in service to the
American people. As such, the Strategic
Human Capital Management processes
used to cultivate and manage the
workforce must be integrated into
agency planning and management
processes, remain current with research
and best practices, allow for proactive
responses to anticipated environmental
changes, and seek to continuously
maximize the efficiency and
effectiveness of Human Resource (HR)
service delivery.

This rule supports the
implementation of OPM’s statutory
responsibility under 5 U.S.C. 1103(c) to
guide, enable, and assess agency
strategic human capital management
processes. Part 250 of Title 5, subpart B,
implements the requirements of 5 U.S.C.
1103(c), and section 1103(c)(1) requires
OPM to design a set of systems,
including appropriate metrics, for
assessing the management of human
capital by federal agencies and to define
those systems in regulation. Section
1103(c)(2) requires OPM to include
standards addressing a series of
specified topics. These requirements are
further explained within this rule.
Subpart B also provides an avenue for
Chief Human Capital Officers (CHCOs)
to carry out their required functions
under 5 U.S.C. 1402(a).

Current regulations implement 5
U.S.C. 1103(c) by adopting the HCAAF
system required by 5 U.S.C. 1103(c)(1)
and providing the systems definitions
and standards required by 5 U.S.C.
1103(c)(2). The HCAAF is a framework
that integrates five human capital
systems—Strategic Alignment,
Leadership and Knowledge
Management, Results-Oriented
Performance Culture, Talent
Management, and Accountability. These
systems define practices for the effective
and efficient management of human
capital and support the steps involved
in the planning and goal setting,
implementation, and evaluation of
human capital policies, programs, and
initiatives in the Federal Government.
This rule changes the current regulation,
by replacing the HCAAF with the HCF.

As described throughout this section,
in addition to replacing the HCAAF
with the HCF, subpart B of this rule
will:

1. Require agencies to develop a
Human Capital Operating Plan (HCOP).
2. Require agencies to participate in
Human Capital Reviews (HCRs) with

OPM.

3. Institutionalize the requirement for
agencies to conduct HRStat reviews.

4. Remove the requirement for
agencies to develop and submit a
Strategic Human Capital Plan.

5. Remove the requirement for
agencies to develop and submit annual
Human Capital Management Reports
(HCMR).

6. Require OPM to issue the
quadrennial Federal Workforce
Priorities Report.
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7. Communicate the workforce
planning methods agencies are required
to follow.

8. Ensure the consistent application of
human capital practices by clearly
defining key human capital
management terms.

Replace the Human Capital Assessment
and Accountability Framework
(HCAAF) With the Human Capital
Framework (HCF)

As discussed above, current
regulations implement the requirements
of 5 U.S.C 1103(c) by adopting the five
systems of HCAAF. The HCF will
replace the HCAAF and integrate four
human capital systems—Strategic
Planning and Alignment, Performance
Culture, Talent Management, and
Evaluation. OPM expects that the new
systems and system definitions will
result in improved outcomes for human
capital programs that enable the
accomplishment of agency mission
objectives.

The HCF uses “‘Performance Culture”
and “Talent Management” as the
descriptors for the two systems under
which the government’s major people
and organization activities and
programs occur. It also prescribes
“Strategic Planning and Alignment” and
“Evaluation” as the two supporting
management systems required for the
development, measurement, and
management of agency human capital
agendas.

Standards are defined for each of the
four systems and agencies will be
expected to apply them as the bases for
their work. Agencies will be required to
implement each standard within their
strategies, but will have autonomy to
determine which focus areas (within
each system) should be implemented to
lead to the best outcomes.

Require Agencies To Develop a Human
Capital Operating Plan (HCOP)

The HCOP is a planning document
(not a report) that provides details about
how human capital strategies are being
implemented in support of agency
strategic. Additionally, the HCOP serves
as a tool for agency leadership to set a
clear path for achieving stated human
capital strategies; identify and secure
resources for supporting human capital
policies, programs, and initiatives; and
determine which timeframes and
measures to use to assess progress,
while demonstrating how the standards
of each HCF system are being fulfilled
within each strategy. The HCOP will
correspond to the same timeframe
covered by agency strategic plans and
reviewed and updated annually.

Human Capital Reviews (HCRs) With
OPM

These reviews are annual, in-person
meetings for agency human capital
leaders to discuss the implementation
and achievement of human capital
goals, including risks, barriers and
successful practices. The reviews will
serve as an opportunity for OPM to
provide feedback to agencies, as well as
identify and share practices and identify
cross-cutting human capital challenges.
This rule does not impose new
requirements for agencies to submit
written narratives. Previously, agencies
were required to submit reports
containing human capital information to
OPM via a static written document. The
revised rule affords agencies, in
discussions with OPM, to
collaboratively review agencies progress
towards achieving their specific goals
while providing a mechanism for OPM
to identify cross-cutting and agency-
specific human capital challenges that
warrant further attention.

Institutionalize the Requirement for
Agencies To Conduct HRStat Reviews

The quarterly review process is
managed by agencies to identify and
monitor human capital measures and
targets that inform the progress agencies
are making towards meeting their
agency specific goals. The outcomes
from the reviews should report the
approach agencies take for corrective
actions in areas for which they are not
making substantial progress.

Remove the Requirement for Agencies
To Develop and Submit a Strategic
Human Capital Plan (SHCP)

GPRA-MA requires agencies to
indicate how human capital resources
will support agency strategic goals
within their strategic plans. Because
human capital strategies supporting
each mission-oriented goal and
objective are identified in agency
strategic plans, additional SHCPs are
unnecessary. The increased alignment
of human capital strategies to agency
goals is intended to enhance human
capital and organizational performance
outcomes, by making data driven
decisions.

Remove the Requirement for Agencies
To Develop and Submit Annual Human
Capital Management Reports (HCMR)

OPM will monitor agency outcomes
in human capital management through
the Human Capital Evaluation
Framework (HCEF), which consists of
evaluating progress achieved through
HRStat reviews, HCRs, and independent
audits. As such, agencies are no longer
required to develop and submit annual

Human Capital Management Reports
(HCMR). As mentioned above, the
regulation does not impose new
requirements for agencies to submit
written narratives.

Require OPM To Issue the Quadrennial
Federal Workforce Priorities Report

The report is developed through
research and the analysis of
environmental trends, agency
experiences and needs. The report
communicates key governmentwide
human capital priorities and suggested
strategies to strengthen the
communication amongst and between
agency leadership and human capital
practitioners. Additionally, the report
serves as an informative tool for the
Chief Human Capital Officers Council
(CHCOC) because it signals what human
capital priorities are required for the
establishment of enterprise-wide plans
and the coordination of resources
amongst the human capital community.
We anticipate that the first report would
be released in mid-2017.

The changes to the regulation focus
on establishing requirements that
maintain efficient and effective
(integrated) human capital management
practices now and into the future. This
also provides Federal agencies with the
flexibility to determine how to identify
and implement human capital strategies
that will achieve strong organizational
outcomes for their specific mission and
goals.

The public comment period for the
proposed regulation ended on April 8,
2016. OPM received 35 comments on
the proposed rule: 15 from Federal
agencies, 18 from private individuals,
and two (2) from organizations. OPM
carefully considered the comments and
as a result, made minor revisions to the
final regulation. The final regulation
will become effective 120 days after the
publication date of this notice, in order
to give agencies time to amend policies
and communicate changes to their
human resources staff. Below is a
discussion of the comments that OPM
received.

Response to Comments, Subpart B—
Strategic Human Capital

Section 250.201—Small Agencies

Four agencies were concerned as to
whom the regulation applied.

To clarify, OPM revised § 250.201,
Coverage and Purpose, to explicitly state that
Subpart B applies to agencies covered by sec.
901(b) of the Chief Financial Officers (CFO)
Act of 1990 (Pub. L. 101-576), as well as 5
U.S.C. 1401.
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Section 250.203—Human Capital
Framework (HCF)

An agency questioned the reason
behind placing the HCF in regulation.

Language within 5 U.S.C. 1103 requires
OPM to design a set of systems, including
appropriate metrics, for assessing the
management of human capital by Federal
agencies, which was known as the Human
Capital Assessment Accountability
Framework (HCAAF) and is now becoming
the Human Capital Framework. The law
further states that the systems shall be
defined in regulation and include standards,
which OPM has done with the inclusion of
the systems and standards with their
supporting definitions within regulation.

An agency stated that they believed
that two of the four systems of the HCF,
Talent Management (TM) and
Performance Culture (PC), appear to
have significant areas of overlap.

The two systems, Talent Management and
Performance Culture, have two distinct
definitions. For example, the definition for
Talent Management incorporates workforce
planning, or the process to identify and close
skills gaps. It also states, the system
“implements and maintains programs to
attract, acquire, develop, promote and retain
quality and diverse talent”. Within the
proposed focus areas for the Talent
Management system, the ways to ‘“promote
and retain” quality and diverse talent
includes, for example, recruitment and
outreach, as well as succession planning.

On the contrary, the Performance Culture
system is defined as a system that “‘engages,
develops, and inspires a diverse, high-
performing workforce by creating,
implementing, and maintaining effective
performance management strategies,
practices, and activities that support mission
objectives.” The focus areas include
performance management and diversity and
inclusion.

The two systems are distinct as Talent
Management includes the identification and
hiring of a workforce needed to accomplish
an organizations mission while Performance
Culture promotes practices that work to
retain talent after being on board.

An agency commented that using
employee lifecycle terminology within
the HCF would be easier for
practitioners and managers to
understand (e.g., staffing, performance
management, awards, training, etc.).
OPM’s Human Capital Line of Business
(HRLOB) recently developed a
comprehensive set of terminology for its
new Business Reference Model that is
aligned with the employee lifecycle and
maps to all existing OPM regulations.
The agency preferred the HRLOB
terminology and believed that using a
consistent set of terms for planning and
automation would be more beneficial to
the HR community, as a whole.

The employee lifecycle terminology is
included within the nomenclature of the

Human Capital Framework (HCF),
specifically within the focus areas. We
concur that practitioners and managers must
have an understanding of the language used
to explain the various tools and strategies to
effectively manage the Federal workforce,
which is why we have and will continue to
work closely with the HRLOB team and other
groups to ensure the use of consistent terms
and definitions. Also, it is important to note
that the system terms for the HCF serve as
overarching explanations for the broader
human capital systems while sub elements,
such as staffing and awards are subsumed
within each of the systems.

Section 250.204(a)(1)—Federal
Workforce Priorities Report (FWPR)

OPM determined there may be some
confusion between the various
requirements posed by GPRA-MA,
particularly as it relates to developing
and implementing strategic goals and
initiatives. Therefore, OPM has removed
references of the word “strategic” from
the title of the “Federal Workforce
Strategic Priorities Report” and is now
titling it the “Federal Workforce
Priorities Report.” The intent and
purpose of the report remains the same
as only the title of the report has
changed.

An agency questioned why OPM was
mandating agencies to align their
human capital management strategies
with the Federal Workforce Strategic
Priorities Report (FWSPR). It was
expressed that OPM should encourage
agencies to develop human capital
strategies that align to agency strategic
goals and mission requirements.

The FWPR was developed (in response to
a need identified by a Government
Accountability Office (GAO) forum
comprised of CHCOs) to “strengthen
coordination to address a fragmented human
capital community,” through the
coordination of agencies collectively
developing “enterprise solutions to address
common human capital challenges” (GAO-
14-168, May 7, 2014). Therefore, agencies are
required to address governmentwide human
capital priorities and suggested strategies
contained in the FWPR as is determined by
the CHCOC.

Agencies will continue to develop human
capital strategies that align to their agency-
specific mission and strategic goals while
concurrently addressing cross-cutting human
capital challenges. Specific requirements for
how agencies implement human capital
strategies in support of the FWPR will be
clarified through guidance. OPM expects to
issue this guidance after the publication of
the final rule.

An individual representing an agency
expressed concerns regarding the timing
of the FWSPR and its effect on
Presidential transitions and agency
strategic planning.

The FWPR will communicate key
governmentwide human capital priorities in

advance of the development of an
Administration’s agenda and agency strategic
plans. The report will focus on cross-cutting
human capital challenges within the Federal
Government, based upon a thorough
evaluation of the state of Federal Human
Capital Management. This will assist in the
development of an Administration’s human
capital agenda, while ensuring agencies are
aware of the key challenges and are prepared
to take action as they develop their strategic
plans. This will allow for the recruitment,
development, and retention of an agile and
capable workforce that has the requisite
knowledge, skills, and abilities to support
agencies’ missions and Administration goals.

The publication deadline for the FWPR,
which used to be the year in which the term
of the President commences, has been
modified to include OPM’s ability to extend
the deadline. This modification is intended
to build in flexibility regarding the
publication date.

An agency inquired whether agencies
would be able to waive the requirement
on supporting the priorities contained
in the FWSPR by noting that the issue
is not relevant to their agency.

Specific requirements and expectations
regarding which agencies should align their
human capital strategies to support the
FWPR, including any exceptions, will be
clarified within guidance, which OPM
expects to issue after publication of the final
rule.

An agency asked whether guidance on
governmentwide standards and metrics
will be included in the FWSPR.

The FWPR is designed to communicate key
governmentwide human capital priorities
and suggested strategies, and it will not
include reporting requirements for agencies.

Required metrics, as stated within
§250.205 (system metrics) will be specified
through guidance, which OPM expects to
issue after publication of the final rule.
Additionally, information regarding
governmentwide standards and metrics as is
related to each system within the Human
Capital Framework will be made available
through the Human Capital Framework
Online Resource Guide.

An agency expressed confusion about
the “Federal human capital
assessment,” referenced in § 250.204(d)
and the “Governmentwide Strategic
Human Capital Strategy,” referenced in
§ 250.204(g).

Both references were in made in error and
were actually intended to refer to the FWPR.
Therefore, they have been corrected to refer
to the FWPR defined under § 250.202.

Section 250.204 (Redesignated as
§250.207)—HRStat

One agency recommended clarifying
that HRStat is a quarterly review
process.

OPM agreed with the recommendation and
noted such in both sections 202 and 207.



89360

Federal Register/Vol. 81, No. 238/Monday, December 12, 2016 /Rules and Regulations

Six agencies expressed concern that
§ 250.204 was confusing. Specifically,
they stated the regulation does not
clearly demonstrate agencies’ roles and
expectations as related to HRStat. Also,
an agency stated that HRStat Maturity
guidelines are complex and descriptive.

OPM has not published guidance regarding
the specific requirements for HRStat, other
than noting the frequency for which the data-
driven reviews should occur (quarterly) and
who should lead the reviews (CHCO). The
regulation does not note detailed information
about the Maturity Model as the information
will be made available within guidance.

HRStat is a monitoring process for agencies
to identify, measure, and analyze agency
human capital data to inform agency
leadership about how human capital is
contributing to and supporting the
accomplishment of agency goals. Agencies,
through the leadership of their CHCO, are
solely responsible for conducting quarterly
HRStat reviews.

These data-driven reviews led by agency
CHCOs, in collaboration with the agency
Performance Improvement Officers (PIOs),
are to discuss and monitor agencies progress
with implementing key human capital goals
that support the implementation of an
agencies Annual Performance Plan (APP).
The requirement to establish an APP was
established through GPRA-MA.

In addition, the review sessions allow
agency leadership to identify and focus on
human capital metrics that will inform the
achievement of an agency’s human capital
goals and mission. The quarterly sessions
allow for prompt course correction, if
necessary, to ensure progress. Other
supporting actions to be taken by agencies
during their HRStat reviews will be specified
through guidance, which OPM expects to
issue after publication of this final rule.

Additionally, OPM removed all references
to HRStat from § 250.204 and placed it in its
own section (§250.207) to provide greater
clarity about the purpose of HRStat. Section
250.204 has been renumbered in light of the
removed language.

Three agencies stated that OPM
should provide information on what
measures or metrics are included in
HRStat.

HRStat is a monitoring process for agencies
to identify, measure, and analyze agency
Human Capital data to inform agency
leadership about how human capital is
contributing to and supporting the
accomplishment of agency goals. Therefore,
the measures associated with the reviews are
agency-specific as they are based on agency
set goals, and are not prescribed by OPM. So,
agencies have the autonomy and flexibility to
identify and evaluate measures that will help
evaluate the efficacy of their human capital
strategies.

Three agencies stated that agencies
should not be mandated to use OPM-
identified metrics. Instead, agencies
should be allowed to use metrics that
address agency-specific human capital
challenges.

There are two different laws at issue here.
First, GPRA-MA establishes the requirement
of using data to inform human capital
progress towards mission accomplishment.
The other law, 5 U.S.C 1103(c), enables OPM
to determine the state of human capital
through the evaluation of human capital
metrics.

GPRA-MA requires that goals are
expressed “‘in an objective, quantifiable, and
measurable form,” and “‘establish common
Federal Government performance indicators
with quarterly targets to be used in
measuring or assessing— overall progress
toward each Federal Government
performance goal.” Human capital
management is a key contributor to ensuring
that performance goals are met. Therefore,
OPM established HRStat to provide agency
CHCOs with the ability to quantify and report
“objective” data about human capital
progress towards meeting organizational
goals. Therefore, agencies have the flexibility
to identify, monitor, and measure data
needed to assess their progress towards
meeting their agency-specific goals through
their HRStat reviews. Again, as noted above,
the measures associated with the reviews are
agency-specific as they are based on agency
set goals, and are not prescribed by OPM.

Unlike the measure associated with the
reviews that are agency-specific, OPM is
required to “design a set of systems,
including appropriate metrics, for assessing
the management of human capital by Federal
agencies” as noted within 5 U.S.C 1103(c).
Therefore, in response, OPM will identify a
set of measures to enable OPM to assess the
state of human capital within the Federal
Government. The determinants used to assess
the state of human capital within the Federal
Government warrants the identification of
cross-cutting measures that apply to all
agencies. Therefore, agency-specific
measures used during agency HRStat reviews
cannot serve as a resource to inform the state
of human capital governmentwide. Agency
requirements for governmentwide metrics set
forth by OPM under HCF and 5 U.S.C.
1103(c) will be issued through guidance.

Three agencies inquired as to whether
OPM will provide guidance on
governmentwide standards and metrics.

OPM will issue guidance to fulfill its
requirements within 5 U.S.C. 1103(c) to
“design a set of systems, including
appropriate metrics, for assessing the
management of human capital by Federal
agencies.”

An agency suggested that agencies
should not be required to use the HRStat
Maturity guidelines because: (1) they are
complex and descriptive, and 2) they
were not widely communicated to
agencies.

The Maturity Model was developed by a
Community of Practice (CoP) workgroup and
vetted by the CoP, CHCOC, and OPM. All
comments and feedback were addressed and
considered prior to finalization of the Model.
Consequently, the HRStat CoP and OPM are
drafting instructions, which should improve
the ability to implement and maintain the
process.

An agency noted that HRStat Reviews
and HRStat Maturity Guidelines were
not described within the regulation.

OPM added language in the regulation
stating that HRStat reviews are to be led by
the CHCO, in collaboration with the
Performance Improvement Officer (PIO),
which has remained a requirement
throughout the pilot process. OPM will issue
guidance regarding further details and
requirements of the HRStat review process
and the Maturity Model after publication of
the final rule.

An agency suggested if OPM intends
to rely upon the HRStat Maturity
guidelines, OPM must adhere to the
requirements of 1 CFR part 51 and
specifically utilize the term
“incorporated by reference” in 5 CFR
250.207, as specified in 1 CFR 51.9.

OPM will not include the recommendation
to adhere to the requirements of 1 CFR part
51 and specifically utilize the term
“incorporated by reference” in 5 CFR
250.207, as specified in 1 CFR 51.9. As a
practical matter, in order to comply with
§51.9(b)(2), the final rule would have to
“state[s] the title, date, edition, author,
publisher, and identification number of the
publication”. The HRStat Maturity guidelines
are currently under development, so much of
the required information is not yet available.

Although the final rule requires agencies to
use the guidelines to affect measurable
improvements in maturity levels, like the
Maturity Model itself, the HRStat Maturity
guidelines are meant to serve as an
“aspirational roadmap”. As such, the HRStat
Maturity guidelines will provide helpful
information, based on data from the Maturity
Model Assessment Tool, to assist the
agencies in attaining increasing levels of
maturity in their HRStat processes, while
maintaining flexibility in the management of
their HRStat reviews.

An agency noted that the focus of the
HRStat Maturity Model was the
recognition that federal agencies operate
at different levels of human capital
maturity concerning the use of
analytics, technology, talent/staff,
collaboration, and leadership. OPM
emphasized that not all agencies could
achieve the scope of impact of aligning
human capital outcomes aligned with
mission imperatives. The final rule
creates a gigantic leap in presuming
agencies possess an optimized, mission
delivery maturity level for aligning
human capital outcomes with agency
strategic and performance goals. This
presumption may place inordinate
burdens on agencies at a time when
many HRStat programs are still in the
emerging state of HRStat maturity.

The vision of the HRStat Community of
Practice workgroup that developed the
Maturity Model was that it partially serve as
an ‘“‘aspirational roadmap.” In that sense, it
is intended to encourage continuous
improvement but not to require a specific
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amount of improvement within a specific
timeframe. Therefore, OPM will not include
the recommendation, since no dictated
schedule for maturity increases will be
established at this time. Although guidance
for HRStat is under development, the section
pertaining to the Maturity Model will discuss
the model, how it’s used for assessment, and
information on ways to manage programs for
maturity.

An agency expressed concern about
language that mandated that the Deputy
Secretary and senior management team
participate in the quarterly HRStat
reviews.

The language in § 250.204(c) includes the
option of a ‘designee.” OPM believes it is
essential that agency leadership is aware of
the progress and impact of human capital
operations, policies, and strategies on an
agency’s ability to meet its mission, hence
the modification of language in
§ 250.204(c)(3) referring to the necessity of
Deputy Secretaries remaining informed about
the progress and outcomes of agency’s
HRStat reviews.

This is particularly important as agency
senior leadership, as stated in GPRA-MA,
must identify and inform their progress
towards meeting agency-specific goals, of
which human capital management is a
significant contributor. Therefore, it is
imperative that the CHCO ensure that their
senior leaders are provided with all relevant
data about human capital contributions
towards meeting agency goals. Additionally,
it is expected that the information derived
from the reviews will be used to inform
agency leadership on how to best support the
human capital community. OPM removed
and will place into guidance any language
regarding C-Suite and management officials’
participation in the quarterly HRStat reviews,
with the exception of the CHCO and PIO
roles, which remain in the regulation.

An agency suggested that the HRStat
definition should include all four
elements of the new HCF. HRStat
should not be limited to strategic
planning and alignment.

OPM agrees that HRStat is an approach
that should be employed to make
improvements in all HCF systems. Upcoming
HRStat guidance will provide guiding
principles on how to ensure the approach is
used to make improvements within all of the
systems. However, this fact is inherent in the
definition as stated.

Section 250.204(d)—Human Capital
Operation Plan (HCOP)

Six agencies expressed concern that
§ 250.204 was confusing. Specifically,
they stated that it did not clearly
demonstrate agencies’ roles and
expectations as related to the HCOP.

OPM removed all references to the HCOP
from § 250.204 and placed it in its own
section (§ 250.205) to enable OPM to clarify
the intent of and purpose for the HCOP.
Section 250.204 has been renumbered in
light of the removed language. Guidance,

which will be published after the final
publication of the regulation, will
communicate the roles and expectations of
agencies as it relates to developing,
implementing, and monitoring the
implementation of the HCOP.

Two agencies expressed concern
about the establishment of a work
group, which would be led by the CHCO
and comprised of the Chief Operating
Officer (COQ), Performance
Improvement Officer (PIO), Chief
Information Officer (CIO), Chief
Financial Officer (CFO), Chief
Acquisition Officer (CAO), and Equal
Employment Opportunity (EEO)
Director.

OPM revised § 250.204(d)(i) of the
proposed rule to refer to the necessity to have
the CHCO collaborate with the agency’s
senior management team as the integration of
the various areas, such as Information
Technology, Acquisition, and Finance serve
an integral role with the implementation of
human capital strategies. This is reinforced
within the standards of the Strategic
Planning and Alignment System within the
HCF.

An agency suggested there needs to be
specific timeframes for the HCOP,
Evaluation System, Human Capital
Strategic Review (HCSR), and
Evaluation Report.

OPM expects to issue HCOP and HCR
guidance after publication of the final rule,
which will include timeframes.

Four agencies expressed concern
about the requirement that agencies
develop annual HCOPs, including a
need to distinguish the difference
between the HCOP and the “four-year
annual HCOP.”

It should be noted that the proposed rule
erroneously cited § 250.204(d)(ii). The correct
citation should have been § 250.204(d)(2).
OPM modified the language in the proposed
rule to incorporate paragraph (d)(ii) into
paragraph (d). In the final rule, this language
is now contained within § 250.205.
Additionally, the word “annual” was
removed wherever it preceded “Human
Capital Operation Plan” or “HCOP”.

The HCOP supports an agency’s Annual
Performance Plan (APP) as required through
GPRA-MA, which in turn supports an
agency’s Strategic Plan. The HCOP should be
developed with a perspective of how
respective human capital policies, programs
and implementation strategies will support a
4-year strategic plan with annual targets and
goals that will be developed and assessed
through the APP. The HCOP should be
reviewed and updated, if needed, on an
annual basis to ensure the continued
alignment of human capital strategies that
support agency goals. This is particularly
important if agencies note, as a result of
conducting their HRStat reviews, that course
corrections are warranted. Therefore, changes
for how human capital policies and programs
support the accomplishment of a respective

strategic goal may need to be modified. Thus,
aspects of the HCOP will also need to be
modified.

An agency questioned if the HCOP
reporting requirements are redundant
with agency Annual Performance Plan
submissions.

All CFO Act agencies will be required to
develop an HCOP, but are not required to
submit it to OPM unless requested. The
HCOP is intended to serve as a strategy
development and implementation tool that
agency leadership, in particular the CHCO,
should use to determine how respective
human capital policies, programs and
implementation strategies directly support
the goals and objectives outlined within the
APP. This will include the identification of
measures that will inform agency leadership
about human capital contributions to and
progress towards accomplishing the
identified goals. The level of detail included
in the HCOP regarding the implementation of
human capital strategies is not suitable for
inclusion within an agency’s Annual
Performance Plan, which covers a far greater
scope.

250.204(e)—Human Capital Review
(HCR)

To eliminate any confusion with the
agency strategic review process,
required by GPRA-MA (section 1116(f)),
OPM is removing references of the word
“strategic” from the title of the “Human
Capital Strategic Reviews” and is now
titling it the “Human Capital Reviews.”
The intent and purpose of the reviews
remains the same because only the title
has changed.

Six agencies expressed concern that
§ 250.204(e) was confusing. Specifically,
they stated that it did not clearly
demonstrate agencies’ roles and
expectations as related to the HCSRs.

OPM removed all references to the HCRs
from § 250.204 and placed it in a section
dedicated to the HCR (§ 250.206), to enable
quicker identification and understanding of
the purpose of and intent for the HCRs.
Section 250.204 has been renumbered in
light of the removed language. OPM will
publish guidance upon the publication of the
final rule that specifies the roles and
responsibilities of agencies as related to the
HCRs.

Five agencies wanted a clear
understanding of OPM’s expectations
regarding the HCRs.

As mentioned previously, OPM is required
to “design a set of systems, including
appropriate metrics, for assessing the
management of human capital by Federal
agencies” as noted within 5 U.S.C 1103(c).
To enable OPM to capture critical
information that will be used to formulate an
assessment of human capital by Federal
agencies, OPM is establishing the
requirement for agencies to participate in
annual HCRs. The reviews also serve as an
opportunity for agencies to underscore their
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successful practices (that OPM would share
with other agencies) while engaging in a
discussion with OPM about suggested
strategies that can address identified
challenges.

The HCRs are annual, evidence-based
reviews that evaluate and measure: (1) How
agencies identify and implement (human
capital) strategies that will lead to the success
of a respective agency goal; (2) the efficacy
of implementation strategies in support of
achieving organizational goals (using the
principles of the systems and standards of
the HCF; and (3) assesses agencies ability to
monitor their progress towards achieving
their agency strategic goals through their
HRStat reviews.

Agencies are required to meet with OPM
on an annual basis to demonstrate how they
are developing, implementing, and
monitoring how their human capital
strategies meet organizational goals. Agencies
will discuss (and provide supporting
information) to make evident how selected
strategies supported organizational outcomes.

Additionally, information derived from
agency HRStat reviews, accountability audits,
HCRs, and submission of required metrics
per 5 U.S.C. 1103(c), will inform the state of
human capital within the Federal
Government. The HCRs will provide OPM
with information to enable OPM to determine
human capital contributions towards and
impact on agencies’ ability to meet the goals
identified within their strategic plans while
identifying cross-cutting human capital
challenges. The outcomes from the reviews
will also inform the components of a policy
agenda that should be established to support
the development and implementation of
governmentwide policies and strategies, and
provide agencies with an opportunity to
receive feedback from OPM to improve
human capital implementation strategies and
evaluation processes. Specific requirements
and explanation of the process will be issued
through guidance.

Two agencies asked whether the HCR will
replace OPM’s annual Accountability System
Assessment Tool (ASAT) review.

The HCR will be in addition to the ASAT
assessments. The HCRs are annual evidence-
based reviews regarding the design and
implementation of human capital strategies.
The ASAT focuses on the effectiveness of the
agency’s overall Evaluation System.

Section 250.204(f)—Independent Audits

Two agencies suggested that OPM
clarify its role in the Evaluation System.
It appears that the new Evaluation
System is the old Accountability
System, which is “subject” to full OPM
participation and evaluation. The
agencies questioned whether this meant
OPM will no longer conduct and “lead”
periodic, full-scale human capital
evaluations of the agencies.

OPM will continue its human capital
evaluations. As part of OPM’s statutory
oversight responsibility, OPM may
periodically conduct a full review of an
agencies HR operations to ensure efficiency,
effectiveness and regulatory compliance.

An agency expressed concern that
Federal agencies are again required to
submit a report to ““its leadership and
OPM” of the findings of the human
capital evaluations (the subsection only
references “audit findings”). OPM
should clarify whether this report
should include any HRStat or HCR
findings, the two remaining
mechanisms of the HCEF (as defined in
§250.202). Additionally, OPM should
provide the timeframe for issuing the
document to agency leadership and
OPM.

It should be noted that the proposed rule
erroneously cited § 250.204(f)(viii)(B). The
proper citation should have been
§250.240(f)(8)(ii). The redesignated
§ 250.204(f)(8)(ii) is referring to human
capital evaluations conducted by an agency’s
independent audit program or by OPM.
HRStat is a quarterly data-driven review that
informs agencies’ human capital outcomes.
The HCRs are annual, evidence-based
reviews to assess the design and
implementation of human capital strategies.
Reports from independent audits should
include information pertinent to both HRStat
and HCRs. Depending on the scope of the
independent or OPM audit, results of HRStat
and HCRs may inform the focus of the
evaluation and be referenced in the
subsequent evaluation report. For example, if
Time-to-Hire is one of the HRStat measures
used by an agency, independent audits can
assess whether timeliness is good or bad and
why, which would then require agencies to
make corrective actions. The timeframe for
reporting back to OPM will always be
included in the evaluation report provided to
agency leadership.

Small agencies are not required to have
independent audit programs. However, if
they chose to develop one, the timeframe for
reporting findings and corrective action
should be explained in the agency evaluation
system policy.

Section 250.206 (Redesignated as
§ 250.209)—Consequences—Improper
Agency Actions

An agency believed OPM should
include consequences for non-
compliance with OPM position
classification standards and
inconsistency with OPM appeal
determinations for like, identical, and
similar positions within § 250.206.

According to 5 U.S.C. 5111, OPM has
statutory authority to take corrective action
and therefore, adding it to this section is
unnecessary. In light of revisions to other
sections, the proposed § 250.206 is
redesignated as § 250.209.

Miscellaneous

An agency recommended that a
section of the regulation should address
HCOP and HRStat processes for mutual
agency human capital collaboration for
Cross-Agency Priority Goals,
particularly in the area of collaborative

ways to close mission critical
occupation (MCO) skill gaps, share
technologies and tools, participate in
category management, and re-allocate
tasks to be performed solely by certain
agencies to promote efficiency and
effectiveness. OPM should be an active
partner in these collaborative efforts
contained in such a regulatory section

OPM concurs that agency collaboration is
an essential approach for implementing
sound human capital strategies; however,
with regards to Cross-Agency Priority (CAP)
Goals, the regulation is not intended to
address the implementation of CAP goals. We
will encourage agencies to collaborate on
implementing strong human capital strategies
for other cross-cutting opportunities, such as
those identified within the Federal
Workforce Priorities Report.

An agency noted that agency strategic
plans are four year planning documents
that outline an agency’s broadest
mission goals and objectives. The
agency believes OPM’s desire to align
both the HCOP and HRStat process with
the strategic goals and objectives
contained in an agency’s strategic plan
will create an overwhelming burden on
federal agencies that will inhibit any
meaningful, deep human capital
planning in the HCOP and focused
analysis through the HRStat process.
Further, the agency believes that the
task of aligning strategic goals and
associated performance goals in the
HCOP with human capital
implementation strategies, and
monitoring progress in relation to
human capital policies and programs
that cuts across such a vast expanse of
agencies’ mission imperatives will lead
agencies to focus their attention on only
the most broad human capital outcomes.

To maintain flexibility in the manner in
which agencies may execute their
responsibilities stated within the regulation,
the details on how agencies are expected to
fulfill them will be included in subsequent
guidance rather than within the regulation
itself. Specifying that alignment will pertain
to APGs and CAP goals would be too
restrictive for regulation. Therefore, the
regulatory requirement to align human
capital processes to the agency strategic plan
will remain the same. The subsequent
guidance, whose establishment will include
input from the CHCO Community and
relevant communities of practice (e.g.
HRStat), will then specify the method that
agencies will be expected to follow. This may
or may not reflect the recommendation
provided, depending on the outcome of the
guidance development process.

In light of revisions to other sections,
the proposed § 250.205 is redesignated
as § 250.208. There was confusion
within one agency regarding references
to OMB Circular No. A-11 guidance on
preparing the human capital portions of
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an agency’s Annual Performance Plan
(APP).

The current version of OMB Circular No.
A-11 issued in 2015, does not contain
specific guidance on preparing the human
capital portions of an agency’s APP.
Therefore, specific references to OMB
Circular No. A-11 was removed from the
proposed rule.

Twelve agencies inquired as to
whether or not OPM was going to issue
guidance following the publication of
the final rule. Of the twelve, one agency
encouraged OPM to engage agencies in
the timely drafting of such guidance.

OPM understands the need to assist
agencies as they work to better integrate
human capital within the agency strategic
planning process. As such, OPM will host a
series of meetings with agency human capital
professionals, as it works to develop
guidance per the regulation. Following
publication of the final rule, OPM expects to
issue guidance related to the HCOP, HCR,
required metrics per § 250.208 (System
Metrics) and HRStat Maturity Model.

An agency noted that the final rule
contained an incorrect cite (31 U.S.C.
1116(d)(5)) as authority for 5 CFR 250,
subpart B. The agency noted that the
correct cite is 31 U.S.C. 1116(c)(5),
which states that an agency’s
performance update shall “include a
review of the performance goals and
evaluation of the performance plan
relative to the agency’s strategic human
capital management.”

OPM corrected the cite reference to read:
31 U.S.C. 1116(c)(5).

Employee Survey Process (5 CFR Part
250, Subpart C)

This rule will strengthen and
modernize the Employee Survey process
by identifying questions that are well
written, understandable, and in better
alignment to the topics cited in the
National Defense Authorization Act for
Fiscal Year 2004, Public Law 108-136,
sec.1128, codified at 5 U.S.C. 7101.

Response to Comments, Subpart C—
Employee Surveys

OPM received a total of 17 written
comments directly addressing Subpart
C—Employee Surveys. These comments
were from 12 individuals, three
agencies, and two organizations. These
17 comments are included in the total
of 35 comments cited earlier. Below we
summarize and respond to the
comments received.

Two individuals indicated that
Federal Employee Viewpoint Survey
references to senior leader, manager and
supervisory levels in questions are not
clear to employees taking the survey,
notwithstanding the terms’ definitions
in 5 CFR part 250.

OPM acknowledges that general terms and
definitions for leadership levels (senior
leader, manager, and supervisor) may vary
greatly from agency to agency and it is
imperative to give agencies and respondents
a clearer understanding of each level for
accurate answers/data. In light of the
comments and ongoing discussions on the
definitions of levels of leadership within
organizations, OPM removed the definitions
from the regulation to allow for additional
discussion and revision for future versions of
the survey towards the goal of achieving
greater clarity for agencies and survey
respondents.

OPM received multiple comments
and suggestions on additions to, and
deletions from, the proposed list of
survey questions from seven
individuals, two agencies and two
organizations.

Section 1128 of the National Defense
Authorization Act for Fiscal Year 2004 (Pub.
L. 108-136, 5 U.S.C. 7101 note) requires each
agency to conduct an annual survey of its
employees to assess two topic areas (1)
Leadership and Management Practices that
contribute to agency performance, and (2)
Employee Satisfaction with: (a) Leadership
policies and practices; (b) work environment;
(c) rewards and recognition; (d) opportunity
for professional development and growth;
and (e) opportunity to contribute to achieving
organizational mission. Any questions
suggested by commenters that did not fit
these two main areas of the statute (and/or
the five sub-areas) were considered to be out
of the scope of this regulation and therefore
not considered. OPM did not adopt
comments suggesting adding new areas with
associated new questions, because these
areas are not covered in the statute that
drives this regulation (cited above). OPM
notes, however, that agencies maintain the
flexibility to expand their own surveys and
add agency-specific questions as appropriate
to the agency’s needs. In addition, although
the questions referenced in this paragraph are
outside the scope of the statute and do not
need to be retained in regulation, OPM will
maintain the suggestions for consideration
for future additions to the non-mandatory
portion of the Employee Survey.

An organization suggested seven (7)
questions for addition to the regulation.

These questions were evaluated to the
extent that they (a) fit within the existing
areas covered in the statute and (b) were
understandable and well-written. All of these
questions had been included in past versions
of the annual survey and are of continued
interest for year-to-year agency trending. Of
the seven questions suggested, five questions
both clearly fit within the existing areas
covered in the statute and were
understandable and well-written. These five
questions were added to the original 11
questions proposed for the current
legislation, for a total of 16 questions going
forward. Specifically, the additional
questions included in the current regulation
are:

1. I believe the results of this survey will
be used to make my agency a better place to
work.

2. Considering everything, how satisfied
are you with your organization?

3. Considering everything, how satisfied
are you with your job?

4.1 can disclose a suspected violation of
any law, rule or regulation without fear of
reprisal.

5. I recommend my organization as a good
place to work.

Two of the questions suggested for
inclusion were: (a) “‘arbitrary action, personal
favoritism and coercion for partisan political
purposes are not tolerated” and (b)
“prohibited personnel practices (for example,
illegally discriminating for or against any
employee/applicant, obstructing a person’s
right to compete for employment, knowingly
violating veterans’ preference requirements)
are not tolerated.” They were not included in
the current regulation because they lacked
clarity and would not produce meaningful
responses/data. These questions need to be
more clearly written to be understandable to
respondents and produce actionable results.
These two questions also are outside the
scope of the statute.

One agency suggested adding
questions dealing with veteran issues;
an individual and an agency suggested
adding questions regarding training;
another individual requested the survey
include questions to ascertain the
education and career of the respondent’s
parents and spouse; and two other
individuals requested additional areas/
questions be included that focused on
employee motivation as well as burnout,
turnover and productivity.

The questions and/or areas for additional
questions suggested by these commenters
were either outside the scope of the statute
and/or already covered by questions
included in the current revision of the
regulation. No additional changes were made
other than the five questions added above.

An individual suggested that the
Federal Employee Viewpoint Survey
(FEVS) should provide results by race
and ethnicity. For instance, currently,
results are consolidated into “minority”
or ‘“‘non-minority” categories.

Confidentiality concerns require the
combining of some response categories into
more general and less personally-identifiable
categories to protect the privacy of the
individual responders. In any event, this
comment is outside the scope of the
proposed rule.

Six individuals, two agencies and two
organizations commented on what
impact the reduction in survey
questions in regulation will have on the
existing metrics (indexes), trends and
agency survey efforts.

About half the survey questions currently
in use are not reflected in the regulation,
however these questions have been asked by
OPM since 2002. Many questions that have
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never been reflected in regulation have been
used to produce the indexes provided to
agencies each year, as well as the reports
provided by OPM for year-to-year trending
for agency use. Changes to the survey
questions (regardless of whether the
questions are represented in this regulation)
are made only in consultation with OPM
survey experts, agency representatives and
stakeholders that use the survey results. OPM
will continue to produce question trends and
indexes as in prior years, but will be able to
revise and improve questions as necessary for
better measurement and remove questions
which are no longer of interest to agencies.
Index scores will continue to be produced
but again, OPM will be able to revise, add or
remove indexes to respond to agency needs.
Information critical to agency success will
not be lost, but instead the survey will move
toward providing better and more accurate
data to agencies as well as improved
scientific rigor. Asking questions which are
not well written or no longer relevant to
agency success, as well as reporting indexes
used in the past when newer indexes would
better fit agency needs, confines the survey
to be a formality rather than a dynamic and
useful management tool.

For the purpose of the regulation, a smaller
set of understandable and well-written
questions directly related to the statute areas,
are critical for governmentwide and agency
measurement and trends, and this smaller set
of 16 questions will be retained in regulation.
This set of questions satisfies the statute
requirements. Since these questions cannot
be revised or removed without a change in
regulation, retaining a large number of
questions within a regulation limits the
effectiveness of the survey to respond to
agency needs, to update the survey to address
new initiatives, and/or to revise or remove
questions that are no longer useful.
Therefore, the previous list of 45 statute-
based questions has been reduced to a
smaller, core set of 16 areas. The results
required by statute will continue to be
produced.

In addition, OPM will have the option to
make revisions as needed to other parts of the
survey and those relevant questions that used
to appear in the regulation in order to
improve measurement qualities and
therefore, improve the overall scientific
qualities of the annual survey and its value
to the Federal Government, while satisfying
the statue requirements.

One agency, one organization and two
individuals provided comments related
to survey methodology: For example,
shortening the fielding period and
reducing reporting timeframes,
frequency of survey administration, and
sampling methodologies.

These comments are outside the scope of
the proposed rule; therefore, no response is
needed.

An organization suggested requiring
OPM to report FEVS data publically
within 90 days of the date by which an
agency completes survey
administration.

Currently, while OPM provides services to
all executive agencies for the annual survey,
no such requirement is reflected in statute.
Thus, no timeline can be established. Our
goal is to provide agencies with the best
information and reports possible, and
imposing a timeline would hamper our
ability to respond to dynamic situations and
decision-needs.

Executive Order 13563 and Executive
Order 12866, Regulatory Review

The Office of Management and Budget
has reviewed this proposed rule in
accordance with E.O. 13563 and 12866.

Paperwork Reduction Act

This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995 (Pub. L. 104-13).

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they apply only to Federal
agencies and employees.

List of Subjects in 5 CFR Part 250

Authority for Personnel actions in
agencies, Employee surveys, Strategic
Human Capital Management.

Office of Personnel Management.
Beth F. Cobert,
Acting Director.

Accordingly, OPM amends title 5,
Code of Federal Regulations, as follows:

PART 250—PERSONNEL
MANAGEMENT IN AGENCIES

m 1. The authority citation for part 250
continues to read as follows:

Authority: 5 U.S.C. 1101 note, 1103(a)(5),
1103(c), 1104, 1302, 3301, 3302; E.O. 10577,
12 FR 1259, 3 CFR, 1954-1958 Comp., p. 218;
E.O. 13197, 66 FR 7853, 3 CFR 748 (2002).

Subpart B—Strategic Human Capital
Management

m 2. Subpart B is revised to read as
follows:

Subpart B—Strategic Human Capital
Management

Sec.
250.201 Coverage and purpose.
250.202 Definitions.

250.203 Strategic Human Capital
management systems and standards.
250.204 Agency roles and responsibilities.

250.205 Human Capital Operating Plan
(HCOP).

250.206 Human Capital Reviews (HCR).

250.207 HRStat.

250.208 System metrics.

250.209 Consequences of improper agency
actions.

Subpart B—Strategic Human Capital
Management

Authority: 5 U.S.C. 105; 5 U.S.C.
1103(a)(7), (c)(1), and (c)(2); 5 U.S.C. 1401; 5
U.S.C. 1402(a); 31 U.S.C. 901(b)(1); 31 U.S.C.
1115(a)(3); 31 U.S.C. 1115(f); 31 U.S.C.
1116(c)(5); Public Law 103—62; Public Law
107—296; Public Law 108-136, 1128; Public
Law 111-352; 5 CFR 10.2; FR Doc No: 2011—
19844; E.O. 13583; E.O. 13583, Sec 2(b)(ii).

§250.201 Coverage and purpose.

Pursuant to 5 U.S.C. 1103(c), this
subpart defines a set of systems,
including standards and metrics, for
assessing the management of human
capital by Federal agencies. These
regulations apply to all Executive
agencies as defined in 31 U.S.C.
901(b)(1) and support the performance
planning and reporting that is required
by sections 1115(a)(3) and (f) and
1116(d)(5) of title 31, United States
Code.

§250.202 Definitions.

Chief Human Capital Officer (CHCO)
is the agency’s senior leader whose
primary duty is to:

(1) Advise and assist the head of the
agency and other agency officials in
carrying out the agency’s
responsibilities for selecting,
developing, training, and managing a
high-quality, productive workforce in
accordance with merit system
principles; and

(2) Implement the rules and
regulations of the President, the Office
of Personnel Management (OPM), and
the laws governing the civil service
within the agency.

CHCO agency is an Executive agency,
as defined by 5 U.S.C. 105, which is
required by 5 U.S.C. 1401 and 31 U.S.C.
901(b)(1) to appoint a CHCO.

Director of OPM is, among other
things, the President’s advisor on
actions that may be taken to promote an
efficient civil service and a systematic
application of the merit system
principles, including recommending
policies relating to the selection,
promotion, transfer, performance, pay,
conditions of service, tenure, and
separation of employees. The Director of
OPM provides governmentwide
leadership and direction in the strategic
management of the Federal workforce.

Evaluation system is an agency’s
overarching system for evaluating the
results of all human capital planning
and implementation of human capital
strategies to inform the agency’s
continuous process improvement
efforts. This system is also used for
ensuring compliance with all applicable
statutes, rules, regulations, and agency
policies.
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Federal Workforce Priorities Report
(FWPR) is a strategic human capital
report, published by OPM by the first
Monday in February of any year in
which the term of the President
commences. OPM may extend the date
of publication if needed. The report
communicates key Governmentwide
human capital priorities and suggested
strategies. The report also informs
agency strategic and human capital
planning.

Focus areas are areas that agencies
and human capital practitioners must
focus on to achieve a system’s standard.

HRStat is a strategic human capital
performance evaluation process that
identifies, measures, and analyzes
human capital data to inform the impact
of an agency’s human capital
management on organizational results
with the intent to improve human
capital outcomes. HRStat, which is a
quarterly review process, is a
component of an agency’s strategic
planning and alignment and evaluation
systems that are part of the Human
Capital Framework.

Human Capital Evaluation
Framework underlies the three human
capital evaluation mechanisms (i.e.,
HRStat, Audits, and Human Capital
Reviews) to create a central evaluation
framework that integrates the outcomes
from each to provide OPM and agencies
with an understanding of how human
capital policies and programs are
supporting missions.

Human Capital Framework (HCF)
provides comprehensive guidance on
the principles of strategic human capital
management in the Federal
Government. The framework, as
described in § 250.203 below, provides
direction on human capital planning,
implementation, and evaluation in the
Federal environment.

Human Capital Operating Plan
(HCOP) is an agency’s human capital
implementation document, which
describes how an agency will execute
the human capital elements stated
within Agency Strategic Plan and
Annual Performance Plan (APP).
Program specific workforce investments
and strategies (e.g., hiring, closing skill
gaps, etc.) should be incorporated into
the APPs as appropriate. The HCOP
should clearly execute each of the four
systems of the HCF. The HCOP should
align with the Government Performance
and Results Act (GPRA) Modernization
Act of 2010, annual performance plans
and timelines.

Human Capital Review (HCR) is
OPM'’s annual, evidence-based review of
an agency’s design and implementation
of its HCOP, independent audit, and
HRStat programs to support mission

accomplishment and human capital
outcomes.

Independent audit program is a
component of an agency’s evaluation
system designed to review all human
capital management systems and select
human resources transactions to ensure
efficiency, effectiveness, and legal and
regulatory compliance.

Skill gap is a variance between the
current and projected workforce size
and skills needed to ensure an agency
has a cadre of talent available to meet
its mission and make progress towards
achieving its goals and objectives now
and into the future.

Standard is a consistent practice
within human capital management in
which agencies strive towards in each of
the four HCF systems. The standards
ensure that an agency’s human capital
management strategies, plans, and
practices:

(1) Are integrated with strategic plans,
annual performance plans and goals,
and other relevant budget, finance, and
acquisition plans;

(2) Contain measurable and
observable performance targets;

(3) Are communicated in an open and
transparent manner to facilitate cross-
agency collaboration to achieve mission
objectives; and

(4) Inform the development of human
capital management priority goals for
the Federal Government.

§250.203 Strategic human capital
management systems and standards.

Strategic human capital management
systems, standards, and focus areas are
defined within the Human Capital
Framework (HCF). The four systems
described below provide definitions and
standards for human capital planning,
implementation, and evaluation. The
HCF systems and standards are:

(a) Strategic planning and alignment.
A system that ensures agency human
capital programs are aligned with
agency mission, goals, and objectives
through analysis, planning, investment,
and measurement. The standards for the
strategic planning and alignment system
require an agency to ensure their human
capital management strategies, plans,
and practices—

(1) Integrate strategic plans, annual
performance plans and goals, and other
relevant budget, finance, and
acquisition plans;

(2) Contain measurable and
observable performance targets; and

(3) Communicate in an open and
transparent manner to facilitate cross-
agency collaboration to achieve mission
objectives.

(b) Talent management. A system that
promotes a high-performing workforce,

identifies and closes skill gaps, and
implements and maintains programs to
attract, acquire, develop, promote, and
retain quality and diverse talent. The
standards for the talent management
system require an agency to—

(1) Plan for and manage current and
future workforce needs;

(2) Design, develop, and implement
proven strategies and techniques and
practices to attract, hire, develop, and
retain talent; and

(3) Make progress toward closing any
knowledge, skill, and competency gaps
throughout the agency.

(c) Performance culture. A system that
engages, develops, and inspires a
diverse, high-performing workforce by
creating, implementing, and
maintaining effective performance
management strategies, practices, and
activities that support mission
objectives. The standards for the
performance culture system require an
agency to have—

(1) Strategies and processes to foster
a culture of engagement and
collaboration;

(2) A diverse, results-oriented, high-
performing workforce; and

(3) A performance management
system that differentiates levels of
performance of staff, provides regular
feedback, and links individual
performance to organizational goals.

(d) Evaluation. A system that
contributes to agency performance by
monitoring and evaluating outcomes of
its human capital management
strategies, policies, programs, and
activities by meeting the following
standards—

(1) Ensuring compliance with merit
system principles; and

(2) Identifying, implementing, and
monitoring process improvements.

§250.204 Agency roles and
responsibilities.

(a) An agency must use the systems
and standards established in this part,
and any metrics that OPM subsequently
provides in guidance, to plan,
implement, evaluate and improve
human capital policies and programs.
These policies and programs must—

(1) Align with Executive branch
policies and priorities, as well as with
individual agency missions, goals, and
strategic objectives. Agencies must align
their human capital management
strategies to support the Federal
Workforce Priorities Report, agency
strategic plan, agency performance plan,
and agency budget;

(2) Be based on comprehensive
workforce planning and analysis;

(3) Monitor and address skill gaps
within governmentwide and agency-
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specific mission-critical occupations by
using comprehensive data analytic
methods and gap closure strategies;

(4) Recruit, hire, develop, and retain
an effective workforce, especially in the
agency’s mission-critical occupations;

(5) Ensure leadership continuity by
implementing and evaluating
recruitment, development, and
succession plans for leadership
positions;

(6) Implement a knowledge
management process to ensure
continuity in knowledge sharing among
employees at all levels within the
organization;

(7) Sustain an agency culture that
engages employees by defining, valuing,
eliciting, and rewarding high
performance; and

(8) Hold the agency head, executives,
managers, human capital officers, and
human capital staff accountable for
efficient and effective strategic human
capital management, in accordance with
merit system principles.

(b) Each agency must meet the
statutory requirements of the
Government Performance and Results
Act (GPRA) Modernization Act of 2010,
by including within the Annual
Performance Plan (APP) human capital
practices that are aligned to the agency
strategic plan. The human capital
portion of the APP must include
performance goals and indicators.

(c) An agency’s Deputy Secretary,
equivalent, or designee is responsible
for ensuring that the agency’s strategic
plan includes a description of the
operational processes, skills and
technology, and human capital
information required to achieve the
agency’s goals and objectives.
Specifically, the Deputy Secretary,
equivalent, or designee will—

(1) Allocate resources;

(2) Ensure the agency incorporates
applicable priorities identified within
the Federal Workforce Strategic
Priorities Report and is working to close
governmentwide and agency-specific
skill gaps; and

(3) Remain informed about the
progress of their agency’s quarterly
HRStat reviews, which are led by the
CHCO, in collaboration with the PIO.

(d) The Chief Human Capital Officer
must design, implement and monitor
agency human capital policies and
programs that—

(1) Ensure human capital activities
support merit system principles;

(2) Use the OPM designated method
to identify governmentwide and agency-
specific skill gaps;

(3) Demonstrate how the agency is
using the principles within the HCF to

address strategic human capital
priorities and goals;

(4) Establish and maintain an
Evaluation System to evaluate human
capital outcomes that is—

(i) Formal and documented; and

(ii) Approved by OPM;

(5) Maintain an independent audit
program, subject to full OPM
participation and evaluation, to review
periodically all human capital
management systems and the agency’s
human resources transactions to ensure
legal and regulatory compliance. An
agency must—

(i) Take corrective action to eliminate
deficiencies identified by OPM, or
through the independent audit, and to
improve its human capital management
programs and its human resources
processes and practices; and

(ii) Based on OPM or independent
audit findings, issue a report to its
leadership and OPM containing the
analysis, results, and corrective actions
taken; and

(6) Improve strategic human capital
management by adjusting strategies and
practices, as appropriate, after assessing
the results of performance goals,
indicators, and business analytics.

(7) The agency’s human capital
policies and programs must support the
implementation and monitoring of the
Federal Workforce Priorities Report,
which is published by OPM every four
years, and—

(i) Improve strategic human capital
management by using performance
goals, indicators, and business analytics
to assess results of the human capital
management strategies planned and
implemented;

(i) Ensure human capital activities
support merit system principles;

(iii) Adjust human capital
management strategies and practices in
response to outcomes identified during
HRStat quarterly data-driven reviews of
human capital performance to improve
organizational processes; and

(iv) Use the governmentwide and
agency-specific human capital strategies
to inform resource requests (e.g., staff
full-time equivalents, training,
analytical software, etc.) into the
agency’s annual budget process.

§250.205 Human Capital Operating Plan
(HCOP).

Each agency must develop a Human
Capital Operating Plan (HCOP) that
aligns with an agency’s Strategic Plan
and Annual Performance Plan. The
HCOP is to be reviewed and approved
annually, and updated as needed. The
HCOP must demonstrate how an
agency’s human capital implementation
strategies follow the principles and

standards of the HCF while including an
explanation of how human capital
policies, initiatives, objectives, and
resources will be used to achieve
agencies’ human capital goals. The
HCOP will be made available to OPM
upon request. The HCOP must—

(a) Be established by the CHCO, in
collaboration with the agency’s senior
management team;

(b) Be used to support the execution
of an agency’s strategic plan, as an
agency’s human capital can affect
whether or not a strategy or strategic
goal is achieved;

(c) Explicitly describe the agency-
specific skill and competency gaps that
must be closed through the use of
agency selected human capital
strategies;

(d) Include annual human capital
performance goals and measures that
will support the evaluation of the
agency’s human capital strategies,
through HRStat quarterly reviews, and
that are aligned to support mission
accomplishment;

(e) Reflect the systems and standards
defined in § 250.203 above, consistent
with their agency strategic plan and
annual performance plan, to address
strategic human capital priorities and
goals; and

(f) Address the governmentwide
priorities identified in the Federal
Workforce Strategic Priorities Report.

§250.206 Human Capital Reviews.

Each agency must participate with
OPM in a Human Capital Review (HCR).
The HCR will be conducted during the
evaluation phase and OPM will issue
guidance about the HCR requirements.

§250.207 HRStat.

The Chief Human Capital Officer
must design, implement and monitor
agency human capital policies and
programs that—

(a) Use the HRStat quarterly reviews,
in coordination with the agency
Performance Improvement Officer (PIO),
to assess the agency’s progress toward
meeting its strategic and performance
goals;

(b) Implement the HRStat Maturity
guidelines specified by OPM; and

(c) Use HRStat quarterly reviews to
evaluate their agency’s progress.

§250.208 System metrics.
OPM reserves the right to provide
additional guidance regarding metrics.

§250.209 Consequences of improper
agency actions.

If OPM finds that an agency has taken
an action contrary to a law, rule,
regulation, or standard that OPM
administers, OPM may require the
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agency to take corrective action. OPM
may suspend or revoke a delegation
agreement established under 5 U.S.C.
1104(a)(2) at any time if it determines
that the agency is not adhering to the
provisions of the agreement. OPM may
suspend or withdraw any authority
granted under this chapter to an agency,
including any authority granted by
delegation agreement, when OPM finds
that the agency has not complied with
qualification standards OPM has issued,
instructions OPM has published, or the
regulations in this chapter of the
regulation. OPM also may suspend or
withdraw these authorities when it
determines that doing so is in the

interest of the civil service for any other
reason.

m 3. Subpart Cisrevised to read as
follows:

Subpart C—Employee Surveys

Sec.

250.301 Definitions.

250.302 Survey requirements.
250.303 Availability of results.

Subpart C—Employee Surveys

Authority: 5 U.S.C. 105; 5 U.S.C. 7101
note; Public Law 108-136
§250.301 Definitions.

Agency means an Executive agency,
as defined in 5 U.S.C. 105.

§250.302 Survey requirements.

(a) Each executive agency must
conduct an annual survey of its
employees to assess topics outlined in
the National Defense Authorization Act
for Fiscal Year 2004, Public Law 108—
136, sec. 1128, codified at 5 U.S.C. 7101.

(1) Each executive agency may
include additional survey questions
unique to the agency in addition to the
employee survey questions prescribed
by OPM under paragraph (a)(2) of this
section.

(2) The 16 prescribed survey

questions are listed in the following
table:

(i) Leadership and Management practices that contribute to agency performance

My work unit has the job-relevant skills necessary to accomplish organizational goals.
Managers communicate the goals of the organization.
| believe the results of this survey will be used to make my agency a better place to work.

(ii) Employee Satisfaction with—

Considering everything, how satisfied are you with your job?
| can disclose a suspected violation of any law, rule or regulation without fear of reprisal.

(A) oo Leadership Policies and Practices:

(=) IR Work Environment:
The people | work with cooperate to get the job done.
My workload is reasonable.

(O IR Rewards and Recognition:

How satisfied are you with your involvement in decisions that affect your work?
How satisfied are you with the information you receive from management on what is going on in your organization?
Considering everything, how satisfied are you with your organization?

In my work unit, differences in performance are recognized in a meaningful way.
How satisfied are you with the recognition you receive for doing a good job?
Opportunities for professional development and growth:

| am given a real opportunity to improve my skills in my organization.
My talents are used well in the workplace.

Opportunity to contribute to achieving organizational mission:

| know how my work relates to the agency’s goals.

| recommend my organization as a good place to work.

§250.303 Availability of results.

(a) Each agency will make the results
of its annual survey available to the
public and post the results on its Web
site unless the agency head determines
that doing so would jeopardize or
negatively impact national security. The
posted survey results will include the
following:

(1) The agency’s evaluation of its
survey results;

(2) How the survey was conducted;

(3) Description of the employee
sample, unless all employees are
surveyed;

(4) The survey questions and response
choices with the prescribed questions
identified;

(5) The number of employees
surveyed and number of employees who
completed the survey; and

(6) The number of respondents for
each survey question and each response
choice.

(b) Data must be collected by
December 31 of each calendar year.
Each agency must post the beginning
and ending dates of its employee survey
and either the survey results described
in paragraph (a) of this section, or a
statement noting the decision not to
post, no later than 120 days after the
agency completes survey
administration. OPM may extend this
date under unusual circumstances.

[FR Doc. 2016-29600 Filed 12-9-16; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-8178; Directorate
Identifier 2015-NM-197-AD; Amendment
39-18721; AD 2016-24-04]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model DHC-8-400
series airplanes. This AD was prompted
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by a determination by the manufacturer
that shims might not have been installed
between certain longerons and longeron
joint fittings. This AD requires various
repetitive and detailed visual
inspections of the affected areas and
corrective actions if necessary. This AD
also provides terminating action for
certain repetitive inspections. We are
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective January 17,
2017.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 17, 2017.

ADDRESSES: For service information
identified in this final rule, contact
Bombardier, Inc., Q-Series Technical
Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416—-375-4000; fax 416—375—
4539; email thd.qseries@
aero.bombardier.com; Internet http://
www.bombardier.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
8178.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
8178; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800-647—
5527) is Docket Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Aziz
Ahmed, Aerospace Engineer, Airframe
and Mechanical Systems Branch, ANE-
171, FAA, New York Aircraft
Certification Office (ACO), 1600 Stewart
Avenue, Suite 410, Westbury, NY
11590; telephone 516—-228-7329; fax
516—794-5531.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc. Model
DHC-8-400 series airplanes. The NPRM
published in the Federal Register on
July 15, 2016 (81 FR 45995) (“the
NPRM”). The NPRM was prompted by
a determination by the manufacturer
that shims might not have been installed
between certain longerons and longeron
joint fittings. The NPRM proposed to
require repetitive inspections of the
external surface of the fuselage skin
panel for loose or working fasteners, and
corrective action if necessary; a detailed
visual inspection of the longeron joint
fittings for the existence of shims and,
if necessary, repetitive inspections of
the longeron and the longeron joint
fittings for any cracking, and corrective
action if necessary. We are issuing this
AD to detect and correct missing shims
between the longerons and longeron
joint fittings, which could result in a
gapping condition and lead to stress
corrosion cracking of the longeron joint
fittings, and could adversely affect the
structural integrity of the wing-to-
fuselage attachment joints.

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF-2015-22,
dated August 3, 2015 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ““the
MCATI”), to correct an unsafe condition
for certain Bombardier, Inc. Model
DHC-8—400 series airplanes. The MCAI
states:

The aeroplane manufacturer has
determined that shims may not have been
installed between the longerons and longeron
joint fittings at fuselage station X373-380,
stringers 7 on the left and right hand side, on
certain aeroplanes. The missing shims could
result in a gapping condition and could lead
to stress corrosion cracking of the longeron
joint fittings.

Failure of the longeron joint fitting could
compromise the structural integrity of the
wing-to-fuselage attachment joint.

This [Canadian] AD mandates inspections
in the area of the longeron joint fittings.

Corrective actions include replacing any
loose or working fasteners (fasteners
that show signs of wear, fatigue, or
corrosion), repairing any structural
damage, and replacing any cracked
longeron or longeron with an amplitude
of 50% or more of the calibration signal.
You may examine the MCAI in the AD
docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
8178.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Request To Incorporate Revised Service
Information

Horizon Air requested that we
incorporate Bombardier Service Bulletin
84-53-65, Revision A, dated February
22, 2016.

We agree with the commenter’s
request to incorporate the revised
service information because Bombardier
Service Bulletin 84-53-65, Revision A,
dated February 22, 2016, is the latest
revision. We have changed all service
bulletin references in this final rule to
Bombardier Service Bulletin 84-53-65,
Revision A, dated February 22, 2016.

Request To Provide Credit for Previous
Actions

Horizon Air requested that we add a
paragraph addressing credit for previous
actions.

We agree. Since we have incorporated
revised service information in this final
rule, we agree to provide credit for
required tasks performed before the
effective date of this AD using
Bombardier Service Bulletin 84-53-65,
dated February 27, 2015. We have
added a new paragraph (n) to this AD
to provide credit for previous actions
and redesignated subsequent paragraphs
accordingly.

Additional Changes to NPRM

We have reformatted paragraph (1) in
this AD to clarify the requirements.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Related Service Information Under
1 CFR Part 51

We reviewed Bombardier Service
Bulletin 84-53-65, Revision A, dated
February 22, 2016. The service
information describes procedures for
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http://www.regulations.gov
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inspections of the external surface of the
fuselage skin panel for loose or working
fasteners; a detailed visual inspection of
the longeron joint fittings for the
existence of shims; high frequency eddy
current inspections of the longeron and
the longeron joint fittings for any
cracking; and replacement of longeron
fittings, shims, and fasteners. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 76
airplanes of U.S. registry.

We also estimate that it will take
about 2 work-hours per product to
comply with the basic requirements of
this AD. The average labor rate is $85
per work-hour. Based on these figures,
we estimate the cost of this AD on U.S.
operators to be $12,920, or $170 per
product.

In addition, we estimate that any
necessary follow-on actions will take
about 3 work-hours for the inspection
for missing shims, 9 work-hours for the
replacement of longeron fittings and
shims, and 1 work-hour for a reporting
requirement; and would require parts
costing $3,222; for a cost of up to $4,327
per product. We have no way of
determining the number of aircraft that
might need these actions. We have
received no definitive data that will
enable us to provide cost estimates for
repair of loose or working fasteners or
structural damage specified in this AD.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB control number. The control
number for the collection of information
required by this AD is 2120-0056. The
paperwork cost associated with this AD
has been detailed in the Costs of
Compliance section of this document
and includes time for reviewing
instructions, as well as completing and
reviewing the collection of information.
Therefore, all reporting associated with
this AD is mandatory. Comments
concerning the accuracy of this burden
and suggestions for reducing the burden
should be directed to the FAA at 800
Independence Ave. SW., Washington,
DC 20591, ATTN: Information
Collection Clearance Officer, AES—200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-24-04 Bombardier, Inc: Amendment
39-18721; Docket No. FAA-2016—-8178;
Directorate Identifier 2015-NM—-197—-AD.

(a) Effective Date
This AD is effective January 17, 2017.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc. Model
DHC-8-400, —401, and —402 airplanes,

certificated in any category, serial numbers
4156 through 4453 inclusive, 4456, and 4457.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Reason

This AD was prompted by a determination
by the manufacturer that shims might not
have been installed between certain
longerons and longeron joint fittings. We are
issuing this AD to detect and correct missing
shims between the longerons and longeron
joint fittings, which could result in a gapping
condition and lead to stress corrosion
cracking of the longeron joint fittings, and
could adversely affect the structural integrity
of the wing-to-fuselage attachment joints.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection of the External Surface of the
Fuselage Skin Panels

At the time specified in paragraph (g)(1) or
(g)(2) of this AD, as applicable, do a detailed
visual inspection of the external surface of
the fuselage skin panel for loose or working
fasteners (fasteners that show signs of wear,
fatigue, or corrosion) and structural damage,
in accordance with paragraph 3.B. of the
Accomplishment Instructions of Bombardier
Service Bulletin 84-53—65, Revision A, dated
February 22, 2016.

(1) For airplanes that have accumulated
less than 10,000 total flight hours, or less
than 5 years in service since new, as of the
effective date of this AD: Prior to
accumulating 12,000 total flight hours or 6
years in service since new, whichever occurs
first.

(2) For airplanes that have accumulated
10,000 total flight hours or more, or 5 years
or more in service since new, as of the
effective date of this AD: Within 2,000 flight
hours or 12 months after the effective date of
this AD, whichever occurs first.

(h) Corrective Actions

If any loose or working fastener or any
structural damage is found during any
inspection required by this AD: Before
further flight, repair using a method
approved by the Manager, New York Aircraft
Certification Office (ACO), FAA; or Transport
Canada Civil Aviation (TCCA); or
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Bombardier, Inc.’s TCCA Design Approval
Organization (DAQ); and thereafter do the
inspections required by paragraph (i) of this
AD. Accomplishment of a repair in
accordance with a method approved by the
Manager, New York ACO, FAA; or TCCA; or
Bombardier, Inc.’s TCCA DAO terminates the
repetitive inspections required by paragraph
(i) of this AD for the repaired area only.

(i) Repetitive Detailed Visual Inspections

Repeat the detailed visual inspection
required by the introductory text to
paragraph (g) of this AD at intervals not to
exceed 12 months or 2,000 flight cycles,
whichever occurs first after accomplishment
of the most recent inspection, until the
actions required by the introductory text to
paragraph (j) of this AD are done.

(j) Inspection for Missing Shims

At the time specified in paragraph (j)(1) or
(j)(2) of this AD, as applicable, do a detailed
visual inspection of the longeron joint fittings
for the existence of shims, in accordance
with paragraph 3.C. of the Accomplishment
Instructions of Bombardier Service Bulletin
84-53-65, Revision A, dated February 22,
2016.

(1) For airplanes that have accumulated
less than 10,000 total flight hours, or less
than 5 years in service since new, as of the
effective date of this AD: Prior to
accumulating 18,000 total flight hours or 9
years in service since new, whichever occurs
first.

(2) For airplanes that have accumulated
10,000 total flight hours or more, or 5 years
or more in service since new, as of the
effective date of this AD: Within 8,000 flight
hours or 4 years after the effective date of this
AD, whichever occurs first; but not to exceed
30,000 total flight hours or 144 months in
service since new, whichever occurs first.

(k) Airplanes With Installed Shims: No
Further Action Required

If the inspection required by the
introductory text to paragraph (j) of this AD
reveals that shims are installed in the
longeron joint fittings, no further action is
required by this AD.

(1) Airplanes With Missing Shims: High
Frequency Eddy Current (HFEC) Inspections
and Corrective Actions

If the inspection required by the
introductory text to paragraph (j) of this AD
reveals that any shim is missing from the
longeron joint fittings: Before further flight,
do a high frequency eddy current (HFEC)
inspection of the longeron and the longeron
joint fittings for any cracking, in accordance
with paragraph 3.D. of the Accomplishment
Instructions of Bombardier Service Bulletin
84-53-65, Revision A, dated February 22,
2016.

(1) If any crack is found, or if any
indication with an amplitude of 50% or more
of the calibration signal is found, do the
actions specified in paragraphs (1)(1)(i) and
(D(1)(ii) of this AD.

(i) Before further flight: Replace the
longeron joint fittings, in accordance with
paragraph 3.E. of the Accomplishment
Instructions of Bombardier Service Bulletin

84-53-65, Revision A, dated February 22,
2016.

(ii) At the applicable time specified in
paragraph (1)(1)(ii)(A) or (1)(1)(ii)(B) of this
AD: Report the inspection results to
Bombardier, Inc., Q-Series Technical Help
Desk, 123 Garratt Boulevard, Toronto,
Ontario M3K 1Y5, Canada; telephone 416—
375-4000; fax 416—375-4539; email
thd.qgseries@aero.bombardier.com; Internet
http://www.bombardier.com.

(A) If the inspection was done on or after
the effective date of this AD: Report within
30 days after that inspection.

(B) If the inspection was done before the
effective date of this AD: Report within 30
days after the effective date of this AD.

(2) If no crack or indication with an
amplitude of 50% or more of the calibration
signal is found: Repeat the HFEC inspection
required by the introductory text to
paragraph (1) of this AD at intervals not to
exceed 12,000 flight hours or 6 years,
whichever occurs first after accomplishment
of the most recent HFEC inspection, in
accordance with paragraph 3.D. of the
Accomplishment Instructions of Bombardier
Service Bulletin 84-53-65, Revision A, dated
February 22, 2016.

(m) Terminating Action for Repetitive HFEC
Inspections

Replacement of the longeron joint fittings,
in accordance with paragraph 3.E. of the
Accomplishment Instructions of Bombardier
Service Bulletin 84-53-65, Revision A, dated
February 22, 2016, constitutes terminating
action for the repetitive HFEC inspections
required by paragraph (1)(2) of this AD.

(n) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraphs (g), (i), (j), (k), (1), and
(m) of this AD, if those actions were
performed before the effective date of this AD
using Bombardier Service Bulletin 84-53-65,
dated February 27, 2015.

(o) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO,
ANE-170, FAA, has the authority to approve
AMOGC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the ACO, send it to ATTN: Program
Manager, Continuing Operational Safety,
FAA, New York ACO, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794-5531. Before
using any approved AMOG, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office. The AMOC approval
letter must specifically reference this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO, ANE-170,
FAA; or TCCA; or Bombardier, Inc.’s TCCA

DAO. If approved by the DAO, the approval
must include the DAO-authorized signature.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(p) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
Airworthiness Directive CF—2015-22, dated
August 3, 2015, for related information. This
MCAI may be found in the AD docket on the
Internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2016-8178.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (q)(3) and (q)(4) of this AD.

(q) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Bombardier Service Bulletin 84-53—65,
Revision A, dated February 22, 2016.

(ii) Reserved.

(3) For service information identified in
this AD, contact Bombardier, Inc., Q-Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416-375-4000; fax 416—-375-4539;
email thd.qseries@aero.bombardier.com;
Internet http://www.bombardier.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.
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Issued in Renton, Washington, on
November 17, 2016.

Phil Forde,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-28597 Filed 12—9-16; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2016-5598; Directorate
Identifier 2016—-NM-001-AD; Amendment
39-18735; AD 2016-25-09]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2012—22—
02 for certain The Boeing Company
Model 747-400, —400D, and —400F
series airplanes. AD 2012—-22-02
required measuring the web at station
(STA) 320 and, depending on findings,
various inspections for cracks and
missing fasteners, web and fastener
replacement, and related investigative
and corrective actions if necessary. This
new AD requires, for certain airplanes,
replacement of the web, including
related investigative and corrective
actions if necessary. This AD was
prompted by a determination that there
were no inspection or repair procedures
included in AD 2012-22-02 for
airplanes with a certain crown frame
web thickness. We are issuing this AD
to address the unsafe condition on these
products.

DATES: This AD is effective January 17,
2017.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 17, 2017.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Data & Services Management,
P.0O. Box 3707, MC 2H-65, Seattle, WA
98124-2207; telephone: 206-544-5000,
extension 1; fax: 206—766—5680;
Internet: https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,

call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5598.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5598; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Bill
Ashforth, Aerospace Engineer, Airframe
Branch, ANM—120S, FAA, Seattle
Aircraft Certification Office (ACO), 1601
Lind Avenue SW., Renton, WA 98057—
3356; phone: 425-917-6432; fax: 425—
917-6590; email: Bill. Ashforth@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2012-22-02,
Amendment 39-17238 (77 FR 69739,
November 21, 2012) (“‘AD 2012—22—
02’). AD 2012—22-02 applied to certain
The Boeing Company Model 747-400,
—400D, and —400F series airplanes. The
NPRM published in the Federal
Register on April 28, 2016 (81 FR
25357) (““the NPRM”). The NPRM was
prompted by a determination that there
were no inspection or repair procedures
included in AD 2012-22-02 for
airplanes with a STA 320 crown frame
web thickness less than 0.078 inch, or
greater than or equal to 0.084 inch and
less than or equal to 0.135 inch. The
NPRM proposed to continue to require
certain actions required by AD 2012—
22-02. The NPRM also proposed to
require, for certain airplanes,
replacement of the web, including
related investigative and corrective
actions if necessary. We are issuing this
AD to prevent complete fracture of the
crown frame assembly, and consequent
damage to the skin. Such damage could
result in in-flight decompression of the
airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. The

following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Support for the NPRM

United Airlines stated that it concurs
with the NPRM.

Request To Remove Redundant
Requirements

Boeing requested we change
paragraph (i) of the proposed AD to
remove redundant language. Boeing
requested we remove the second half of
the paragraph and subparagraphs (i)(1)
and (i)(2) of the proposed AD because
they include redundant requirements.
Boeing also noted that the redundant
requirements include an exception that
does not apply to table 3 of paragraph
1.E., “Compliance,” of Boeing Alert
Service Bulletin 747-53A2784, Revision
2, dated August 20, 2015.

We agree to revise paragraph (i) of this
AD for the reasons provided by Boeing.
We have revised paragraph (i) of this AD
accordingly.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the change described previously,
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Alert Service
Bulletin 747-53A2784, Revision 2,
dated August 20, 2015. The service
information describes procedures for
various inspections for cracks and
missing fasteners, web and fastener
replacement, and related investigative
and corrective actions, if necessary. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 29
airplanes.

We estimate the following costs to
comply with this AD:
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ESTIMATED COSTS

Action

Labor cost Parts cost

Cost on U.S.

Cost per product operators

Measurement, inspection, and web re-
placement [retained actions from AD
2012-22-02].

Post-replacement inspection [retained
actions from AD 2012-22-02].

$18,6
ment.

$11,4

219 work-hours x $85 per hour

135 work-hours x $85 per hour

Up to $21,887
15 per inspection and replace-

75 per inspection cycle.

Up to $40,502 per
inspection and
replacement.

$11,475 per in-
spection cycle.

Up to $1,174,558
per inspection
and replacement.

$332,775 per in-
spection cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2012-22-02, Amendment 39-17238 (77
FR 69739, November 21, 2012), and
adding the following new AD:

2016-25-09 The Boeing Company:
Amendment 39-18735; Docket No.
FAA-2016-5598; Directorate Identifier
2016—-NM—-001-AD.

(a) Effective Date
This AD is effective January 17, 2017.

(b) Affected ADs

This AD replaces AD 2012-22-02,
Amendment 39-17238 (77 FR 69739,
November 21, 2012) (“AD 2012-22-02").
(c) Applicability

This AD applies to The Boeing Company
Model 747-400, —400D, and —400F series
airplanes, certificated in any category, as
specified in Boeing Alert Service Bulletin
747-53A2784, Revision 2, dated August 20,
2015.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by a determination
that there were no inspection or repair
procedures included in AD 2012—22-02 for
airplanes with a station (STA) 320 crown
frame web thickness less than 0.078 inch, or
greater than or equal to 0.084 inch and less
than or equal to 0.135 inch. We are issuing
this AD to prevent complete fracture of the
crown frame assembly, and consequent
damage to the skin. Such damage could
result in in-flight decompression of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Crown Frame Web Measurement for
Certain Airplanes

For Group 1, Configuration 3 airplanes,
identified in Boeing Alert Service Bulletin
747-53A2784, Revision 2, dated August 20,
2015: At the compliance time specified in
table 1 of paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 747-53A2784,
Revision 2, dated August 20, 2015, measure
the thickness of the crown frame web at STA
320, and do all applicable related
investigative and corrective actions, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2784, Revision 2, dated August 20,
2015, except as required by paragraph (1)(2)
of this AD. Do all related investigative and
corrective actions at the applicable times
specified in tables 2 and 3 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 747-53A2784, Revision 2, dated
August 20, 2015.

(h) Inspections (Web With No Repair
Doubler) and Related Investigative and
Corrective Actions (Including Web
Replacement)

For Group 1, Configuration 1 airplanes,
identified in Boeing Alert Service Bulletin
747-53A2784, Revision 2, dated August 20,
2015: For airplanes with a web thickness less
than 0.136 inch and no repair doubler
installed on the web, at the time specified in
table 2 of paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 747-53A2784,
Revision 2, dated August 20, 2015, do a
detailed inspection for cracks and a general
visual inspection for missing fasteners of the
crown frame web at STA 320, and do all
applicable related investigative and
corrective actions, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2784, Revision 2,
dated August 20, 2015, except as specified in
paragraph (1)(2) of this AD. Do the applicable
related investigative and corrective actions at
the applicable times specified in paragraph
1.E., “Compliance,” of Boeing Alert Service
Bulletin 747-53A2784, Revision 2, dated
August 20, 2015.

(i) Inspection (Web With Repair Doubler)
and Related Investigative and Corrective
Actions (Including Web Replacement)

For Group 1, Configuration 1 airplanes,
identified in Boeing Alert Service Bulletin
747-53A2784, Revision 2, dated August 20,
2015: For airplanes with a web thickness less
than 0.136 inch and a repair doubler
installed on the web, at the time specified in
table 3 of paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 747-53A2784,
Revision 2, dated August 20, 2015, do a
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detailed inspection for any crack in the upper
chord and lower chord of the STA 320 crown
frame, and do all applicable related
investigative and corrective actions, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2784, Revision 2, dated August 20,
2015, except as specified in paragraph (1)(2)
of this AD. Do the applicable related
investigative and corrective actions at the
applicable times specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 747-53A2784, Revision 2, dated
August 20, 2015.

(j) Web Replacement for Certain Airplanes

For Group 1, Configuration 2 airplanes,
identified in Boeing Alert Service Bulletin
747-53A2784, Revision 2, dated August 20,
2015: At the applicable time specified in
table 5 of paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 747-53A2784,
Revision 2, dated August 20, 2015, except as
provided by paragraph (1)(1) of this AD,
replace the web, including doing related
investigative and corrective actions, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2784, Revision 2, dated August 20,
2015, except as required by paragraph (1)(2)
of this AD. Do all applicable related
investigative and corrective actions before
further flight.

(k) Post-Replacement Repetitive Inspections
of Replaced Web

Following any web replacement required
by this AD, at the time specified in paragraph
1.E., “Compliance,” of Boeing Alert Service
Bulletin 747-53A2784, Revision 2, dated
August 20, 2015: Do a detailed inspection for
cracks of the web, upper chord, lower chord,
and lower chord splice, and do all applicable
corrective actions, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2784, Revision 2,
dated August 20, 2015, except as required by
paragraph (1)(2) of this AD. Do all applicable
corrective actions before further flight. If no
crack is found, repeat the inspection
thereafter at the intervals specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 747-53A2784,
Revision 2, dated August 20, 2015.
Accomplishment of the inspections required
by AD 2009-19-05, Amendment 39-16022
(74 FR 48138, September 22, 2009),
terminates the requirements of this
paragraph.

(1) Exceptions to the Service Information,
With Updated Service Information

(1) Where Boeing Alert Service Bulletin
747-53A2784, Revision 2, dated August 20,
2015, specifies a compliance time “after the
Revision 2 date of the service bulletin,” this
AD requires compliance within the specified
compliance time after the effective date of
this AD.

(2) Where Boeing Alert Service Bulletin
747-53A2784, Revision 2, dated August 20,
2015, specifies to contact Boeing for
appropriate action, accomplish applicable
actions before further flight using a method
approved in accordance with the procedures
specified in paragraph (n) of this AD.

(m) Credit for Previous Actions

(1) This paragraph provides credit for the
actions required by paragraphs (h), (i), and
(k) of this AD, if those actions were
performed before December 26, 2012 (the
effective date of AD 2012-22-02), using
Boeing Service Bulletin 747-53A2784, dated
August 27, 2009.

(2) This paragraph provides credit for the
actions required by paragraphs (h), (i), and
(k) of this AD, if those actions were
performed before the effective date of this AD
using Boeing Service Bulletin 747-53A2784,
Revision 1, dated September 14, 2011. This
service information was incorporated by
reference in AD 2012-22-02.

(n) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOG:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (0)(1) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(o) Related Information

(1) For more information about this AD,
contact Bill Ashforth, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office (ACO), 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: 425-917-6432; fax: 425-917—-6590;
email: bill. Ashforth@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (p)(3) and (p)(4) of this AD.

(p) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin 747—
53A2784, Revision 2, dated August 20, 2015.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services

Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone: 206—
544-5000, extension 1; fax: 206—766—-5680;
Internet: https://www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
November 25, 2016.
John P. Piccola, Jr.,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-29246 Filed 12—9-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2015-7530; Directorate
Identifier 2014-NM—-257-AD; Amendment
39-18730; AD 2016-25-04]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Fokker Services B.V. Model F28 Mark
0070 and 0100 airplanes. This AD was
prompted by a report of cracking in a
certain section of the secondary
structure of the wing. This AD requires
a one-time inspection of the trailing
edge rib, and corrective action if
necessary. We are issuing this AD to
address the unsafe condition on these
products.

DATES: This AD is effective January 17,
2017.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 17, 2017.

ADDRESSES: For service information
identified in this final rule, contact
Fokker Services B.V., Technical
Services Dept., P.O. Box 1357, 2130 EL
Hoofddorp, the Netherlands; telephone
+31 (0)88—6280—-350; fax +31 (0)88—
6280—111; email technicalservices@
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fokker.com; Internet http://
www.myfokkerfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
7530.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
7530; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800-647—
5527) is Docket Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer, ANM
116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
WA 98057-3356; telephone 425-227—
1137; fax 425-227-1139.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all Fokker Services B.V. Model
F28 Mark 0070 and 0100 airplanes. The
NPRM published in the Federal
Register on December 24, 2015 (80 FR
80299) (“the NPRM”).

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2014—0271, dated December
12, 2014 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or ‘“the MCAI”’), to correct
an unsafe condition for all Fokker
Services B.V. Model F28 Mark 0070 and
0100 airplanes. The MCAI states:

Service experience with the Fokker 100
type design has shown that cracking can
occur in the secondary structure of the wing
at station 8700, rib Part Number (P/N)
D15445-013/-014 (or lower dash number) in
the trailing edge section. The hydraulic
actuator assembly, hydraulic lines, the cable
pulleys, the anti-upfloat quadrant and the
associated mechanical linkages including

flutter dampers are all positioned in the
affected area, between wing stations 8200
and 9270.

This condition, if not detected and
corrected, could lead to failure of the affected
rib, possibly resulting in reduced control of
the aeroplane.

To address this potential unsafe condition,
Fokker Services published Service Bulletin
(SB) SBF100-57—-048, which provides
inspection instructions to detect any cracks
in the affected area.

For the reasons described above, this
[EASA] AD requires a one-time [detailed]
inspection of the trailing edge rib at wing
station 8700 and, depending on findings,
accomplishment of applicable corrective
action(s).

This [EASA] AD is considered to be an
interim action and further AD action may
follow, possibly to introduce new ALS
[Airworthiness Limitations Section] tasks, if
justified by the inspection results.

Corrective actions include repair of
cracking in the secondary structure of
the wing at station 8700, rib part
number (P/N) D15445-013/-014 (or
lower dash number), in the trailing edge
section.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
7530.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

We reviewed Fokker Service Bulletin
SBF100-57-048, dated October 27,
2014. This service information describes
procedures for inspecting the trailing
edge section at the rib of wing station
8700 for cracking. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 8
airplanes of U.S. registry.

We also estimate that it will take
about 1 work-hour per product to
comply with the basic requirements of
this AD. The average labor rate is $85
per work-hour. Required parts will cost
about $0 per product. Based on these
figures, we estimate the cost of this AD
on U.S. operators to be $680, or $85 per
product.

We have received no definitive data
that will enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-25-04 Fokker Services B.V.:
Amendment 39-18730; Docket No.
FAA-2015-7530; Directorate Identifier
2014-NM-257-AD.

(a) Effective Date
This AD is effective January 17, 2017.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all Fokker Services B.V.

Model F28 Mark 0070 and 0100 airplanes,
certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wings.

(e) Reason

This AD was prompted by report of
cracking in the secondary structure of the
wing at station 8700. We are issuing this AD
to detect and correct cracking that could lead
to failure of the affected rib and consequent
reduced control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection

Within 12 months after the effective date
of this AD: Do a detailed inspection for
cracking of the trailing edge rib at wing
station 8700, in accordance with the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-57-048, dated
October 27, 2014. If any crack is found,
before further flight, repair using a method
approved by the Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA; or the European Aviation
Safety Agency (EASA); or Fokker Services
B.V.’s EASA Design Organization Approval
(DOA).

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1405; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS®@faa.gov. Before using
any approved AMOGC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Branch, ANM—
116, Transport Airplane Directorate, FAA; or
the EASA; or Fokker B.V. Service’s EASA
DOA. If approved by the DOA, the approval
must include the DOA-authorized signature.

(i) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) European
AD 2014-0271, dated December 12, 2014, for
related information. This MCAI may be
found in the AD docket on the Internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2015-7530.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Fokker Service Bulletin SBF100-57—
048, dated October 27, 2014.

(ii) Reserved.

(3) For service information identified in
this AD, contact Fokker Services B.V.,
Technical Services Dept., P.O. Box 1357,
2130 EL Hoofddorp, the Netherlands;
telephone +31 (0)88-6280-350; fax +31
(0)88—6280-111; email technicalservices@
fokker.com; Internet http://
www.myfokkerfleet.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
November 25, 2016.

John P. Piccola, Jr.,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-29243 Filed 12—9-16; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Parts 159 and 173
[USCBP-2016-0065; CBP Dec. No. 16—25]
RIN 1515-AE16

Electronic Notice of Liquidation

AGENCY: U.S. Customs and Border
Protection, HDS; Department of the
Treasury.

ACTION: Final rule.

SUMMARY: This document adopts as a
final rule, with changes, proposed
amendments to the U.S. Customs and
Border Protection (CBP) regulations
reflecting that official notice of
liquidation, suspension of liquidation,
and extension of liquidation will be
posted electronically on the CBP Web
site. The regulatory revisions reflect that
official notice of liquidation will no
longer be posted at the customhouses or
stations and that official notices of
suspension of liquidation and extension
of liquidation will no longer be mailed.
Additionally, this rule makes certain
technical corrections to the CBP
regulations to reflect statutory
amendments.

DATES: This final rule is effective on
January 14, 2017.

FOR FURTHER INFORMATION CONTACT:
Virginia McPherson, ACE Business
Office, Office of Trade,
virginia.h.mcpherson@cbp.dhs.gov.
Randy Mitchell, Trade Policy and
Programs, Office of Trade,
randy.mitchell@cbp.dhs.gov.

SUPPLEMENTARY INFORMATION:

Background

Section 500 of the Tariff Act of 1930,
as amended (19 U.S.C. 1500), provides
U.S. Customs and Border Protection
(CBP) with the authority, under rules
and regulations prescribed by the
Secretary of the Treasury, to, among
other things, give or transmit notice of
liquidation pursuant to an electronic
data interchange system. See 19 U.S.C.
1500(e). Similarly, CBP is authorized to
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give notice of extension of liquidation in
such form and manner (which may
include electronic transmittal) as
prescribed by regulation and notice of
suspension of liquidation in such
manner as considered appropriate. See
19 U.S.C. 1504(b) and (c). Additionally,
the National Customs Automation
Program (NCAP) was established by
Subtitle B of Title VI—Customs
Modernization, in the North American
Free Trade Agreement Implementation
Act (Pub. L. 103-182, 107 Stat. 2057,
December 8, 1993), to provide for,
among other things, the electronic status
of liquidation. See 19 U.S.C. 1411.

Currently, notices of liquidation for
formal entry, including notices of
liquidation by operation of law, are
physically posted in the customhouse or
station at the port of entry on CBP Form
4333, and this physical posting is
deemed the legal evidence of
liquidation. When extension or
suspension of liquidation occurs,
official notices are mailed on an
appropriately modified CBP Form 4333—
A

On October 14, 2016, CBP published
a notice in the Federal Register (81 FR
71019) proposing to amend title 19 of
the Code of Federal Regulations (‘19
CFR”) to reflect that official notice of
liquidation, suspension of liquidation,
and extension of liquidation would be
posted electronically on the CBP Web
site rather than being physically posted
at the customhouses or stations or
mailed. CBP also proposed eliminating
the mailed paper courtesy notices of
liquidation but stated its intention to
continue sending electronic courtesy
notices of liquidation, extension, and
suspension via a CBP-authorized
electronic data interchange system to
the electronic filer when entries
liquidate or are extended or suspended.
The proposed amendments were
intended to modernize, centralize, and
facilitate the method by which
importers are provided official notice of
liquidation, extension, and suspension.
Additionally, CBP proposed certain
technical corrections to sections
159.11(a), 159.12(f), and 173.4a of 19
CFR to update the regulatory language
to reflect statutory changes to sections
504 and 520 of the Tariff Act of 1930,
as amended (19 U.S.C. 1504 and 1520).
The notice of proposed rulemaking
requested public comments. The public
comment period closed on November
14, 2016.

CBP received four comments
regarding the proposed amendments to
part 159 of 19 CFR regarding posting
official notice of liquidation, suspension
of liquidation, and extension of
liquidation on the CBP Web site. No

comments were received on the
technical corrections to the regulations
contained in sections 159.11(a),
159.12(f), and 173.4a of 19 CFR
reflecting the statutory changes to 19
U.S.C. 1504 and 1520.

Discussion of Comments

Four comments were received in
response to the notice of proposed
rulemaking. CBP has addressed the
comments below:

Comment: Three commenters
expressed support for the proposed
changes to post liquidation information
on CBP’s Web site, www.cbp.gov.

CBP Response: CBP appreciates the
support and the input from the
commenters.

Comment: One commenter suggested
that the regulations state that the link
will be visible on the CBP home page so
that it remains conspicuous regardless
of future CBP Web site changes and the
public will not have to search for the
link.

CBP Response: CBP agrees that the
link needs to be conspicuous although
not necessarily on the homepage. The
link will be labelled “Official Notices of
Liquidation” and, pursuant to 19 CFR
159.9(b), it will be placed in a
conspicuous place on CBP’s Web site in
such a manner that it can readily be
located and consulted by all interested
persons. CBP assures that the link will
remain conspicuous regardless of any
potential future CBP Web site changes.

Comment: One commenter stated that
the regulations should include a
definition of what constitutes the
posting and its data elements.

CBP Response: CBP disagrees that
adding a definition of what constitutes
the posting and its data elements is
necessary because CBP believes such a
definition would not add value or
clarity. As proposed, the regulations at
19 CFR 159.9 provide that the posting
will occur on CBP’s Web site, address
the date of posting, state that the
electronic posting will be deemed the
legal evidence of liquidation, and
address liquidations by operation of
law.

Comment: One commenter stated that
the regulations appear not to deal with
reliquidations and proposed adding
reliquidation to 19 CFR 159.9(b).

CBP Response: CBP disagrees with the
commenter. CBP intends that the
posting of reliquidations will also be
done electronically. Section 173.3(b)
regarding reliquidation (which is in the
current regulations and was not
proposed to be amended) provides that
notice of reliquidation will be given in
accordance with the requirements for
giving notice of the original liquidation.

Accordingly, CBP believes there is no
need to add reliquidation to 19 CFR
159.9(b).

Comment: One commenter stated that
the regulation should spell out in detail
how the date of posting will appear.

CBP Response: CBP disagrees that the
regulation needs to spell out in detail
how the date of posting will appear as
the posting will be in a format that is
easy to understand. The date of posting
will appear in standard MM/DD/YYYY
format. For example, December 31,
2016, will appear as 12/31/2016.

Comment: One commenter asked if
importers or brokers will be able to print
the notice and asked if the printed
notices would include the posting date.

CBP Response: A printed copy may be
obtained using a web browser’s print
functionality which should include the
information that is displayed on the
screen, such as the posting date.

Comment: One commenter stated that
the liquidation information posted on
the CBP Web site should be searchable
using data elements.

CBP Response: CBP agrees and has
designed the liquidation information
posted on the CBP Web site to be
searchable using data elements.

Comment: One commenter stated that
the large majority of liquidations take
place on a Friday and asked if that
practice will continue.

CBP Response: CBP has designed the
functionality so that entries that are set
for auto-liquidation, that is, liquidations
that occur on the standard 314-day cycle
without CBP intervention will continue
to be made on Fridays. However, for
manual liquidations where CBP action
is required, liquidations will generally
post to the Web site within 90 minutes
after CBP processes the liquidation.

Comment: Two commenters suggested
that the 15-month timeline for
maintaining liquidation information on
the CBP Web site should be stated in the
regulations.

CBP Response: CBP agrees that adding
this language to the regulations will be
beneficial. Accordingly, CBP has added
language to §§ 159.9(c)(1), 159.12(b),
and 159.12(c) stating that notices of
liquidation, extension, and suspension,
respectively, will be maintained on the
CBP Web site for a minimum of 15
months.

Comment: One commenter requested
that CBP place in the regulations the
process for requesting access to notices
that are no longer available on the Web
site beyond the 15-month timeline.

CBP Response: CBP disagrees that this
process needs to be included in the
regulations. Guidance will be provided
in the Automated Commercial
Environment (ACE) Business Rules
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Process Document, which can be
updated in a quicker manner than the
regulations should a more efficient
process for obtaining historical
information be developed. When the
information is no longer available on the
CBP Web site, a request may be made

to CBP for historical information by
contacting the filer’s assigned client
representative or by contacting the
appropriate port or Center of Excellence
and Expertise directly. Additionally,
ACE account holders may run queries to
obtain the historical information
without having to contact CBP.

Comment: One commenter stated that
CBP has the ability to post notices
regarding liquidations by operation of
law immediately when they occur in the
electronic environment rather than
“within a reasonable period” after each
liquidation by operation of law. Another
commenter asked that CBP post notice
of liquidation by operation of law
within 14 days of the liquidation.

CBP Response: CBP disagrees that it
has the ability to post this information
immediately upon occurrence because
in many situations, CBP is unaware of
the liquidation by operation of law for
some time after it has occurred.
However, the commenters validly
pointed out that the electronic
environment enables CBP to post notice
without delay. Accordingly, based on
these comments, CBP has amended the
regulation at 19 CFR 159.9(c)(2)(i) to
state that CBP will post this information
when it has determined that an entry
has liquidated by operation of law, and
has removed the phrase regarding
posting within a reasonable time period.

Comment: One commenter asked if
the term ““filer” was the filer code or the
name of the importer of record and
noted that both the filer code and the
importer of record should be included
with the information posted on the CBP
Web site.

CBP Response: The term “filer” is not
referencing the filer code or importer of
record number but is instead referring to
the party transmitting entry/entry
summary data to CBP. The filer code is
a searchable data element and will be
displayed in the search results.
However, as stated in the notice of
proposed rulemaking, when the results
of a search are viewed, the CBP Web site
will not display the importer of record
numbers.

Comment: One commenter asked if
people in one location may search the
notices for another location and used
the example of being in Miami and
searching notices from Long Beach.

CBP Response: Because information
will be posted on the CBP Web site, all
notices of liquidation throughout the

country will be available to view and
search regardless of the physical
location of the searcher.

Comment: One commenter asked that
the liquidation information remain on
the CBP Web site indefinitely until
historical information is available to
sureties through the ACE portal, so that
the surety can generate search results
easily for its own list of entries. This
commenter also requested that “Surety
Code” be added to the list of data
elements.

CBP Response: As stated elsewhere in
the document, the liquidation
information will be maintained on the
CBP Web site for a minimum of 15
months. Regarding sureties, CBP has
provided for surety code to be a
searchable data element.

Comment: One commenter asked that
the surety on an entry be included in 19
CFR 159.9(d) as a party to receive
courtesy notices of liquidation.

CBP Response: A surety on an entry
is able to receive courtesy notice if it is
set up in ACE to receive courtesy
notices of liquidation. However, based
on this comment, CBP has amended the
regulation at 19 CFR 159.9(d) to state
that courtesy notices of the extension
will be sent to the entry filer or its agent
and the surety on an entry.

Comment: One commenter asked that
the filer and the surety be included as
a recipient of courtesy notices of
extension of liquidation in 19 CFR
159.12(d)(2) in order to maintain
consistency with 19 CFR 159.12(b) and
(c) regarding whom the regulations
identify as parties receiving courtesy
notices.

CBP Response: CBP agrees that the
regulations should each be consistent in
this regard. Accordingly, based on this
comment, CBP has amended the
regulation at 19 CFR 159.12(b), (c), and
(d)(2), to state that courtesy notices of
the extension will be sent to the entry
filer or its agent and the surety on an
entry through a CBP-authorized
electronic data interchange.

Conclusion

Accordingly, after review of the
comments and further consideration,
CBP has decided to adopt as final, with
the changes discussed above, the
proposed rule published in the Federal
Register (81 FR 71019) on October 14,
2016. Specifically, the final rule
contains the following changes based on
the comments:

—Clarification in §159.9(c)(1), which
pertains to the date of liquidation,
that notices of liquidation will be
maintained on www.cbp.gov for a
minimum of 15 months.

—Clarification in § 159.9(c)(2)(i), which
pertains to entries liquidated by
operation of law, that notice of such
will be posted when CBP determines
that an entry has liquidated by
operation of law.

—Clarification in § 159.9(c)(2)(ii) by
making editorial changes for ease of
reading.

—Clarification in §159.9(d), which
pertains to courtesy notice of
liquidation, that CBP will endeavor to
provide courtesy notice to the entry
filer or its agent and the surety on an
entry.

—Clarification in § 159.12(b), which
pertains to notices of extension, that
notices of extension will be
maintained on www.cbp.gov for a
minimum of 15 months and that
courtesy notice will be sent to the
entry filer or its agent and the surety
on an entry.

—Clarification in § 159.12(c), which
pertains to notices of suspension, that
notices of suspension will be
maintained on www.cbp.gov for a
minimum of 15 months and that
courtesy notice will be sent to the
entry filer or its agent and the surety
on an entry.

—Clarification in § 159.12(d)(2), which
pertains to additional extensions at
the importer’s request, that courtesy
notice will be sent to the entry filer or
its agent and the surety on an entry.

Executive Orders 13563 and 12866

Executive Orders 13563 and 12866
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule is
not a “‘significant regulatory action”
under section 3(f) of Executive Order
12866. Accordingly, the Office of
Management and Budget has not
reviewed this regulation.

Regulatory Flexibility Act

This section examines the impact of
this rule on small entities per the
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996. The Regulatory Flexibility Act (5
U.S.C. 601 et seq.), as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, requires agencies
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to assess the impact of regulations on
small entities. A small entity may be a
small business (defined as any
independently owned and operated
business not dominant in its field that
qualifies as a small business per the
Small Business Act); a small not-for-
profit organization; or a small
governmental jurisdiction (locality with
fewer than 50,000 people).

Background

Most goods imported into the United
States are subject to duty assessments,
which CBP conducts during a process
known as liquidation. During this
liquidation process, CBP performs a
final computation of duties (not
including vessel repair duties) on the
entry covering the imported
merchandise and then closes out the
entry. In accordance with current
regulations, CBP officially notifies
importers,! as well as the public, of a
formal entry’s liquidation by posting a
weekly bulletin notice of liquidation in
a readily-located and consulted place in
the customhouse or station at each port
of entry.2 These notices are generally
available for importers and the public to
peruse for a few weeks before they are
placed in CBP storage. CBP provides the
same official notice of liquidation for
informal entries where a duty cannot be
determined at the time of entry and for
reliquidated dutiable entries.? For other
informal, mail, and baggage entries, CBP
furnishes official notice of liquidation to
an importer (and its surety when
required) by a suitable printed statement
appearing on the receipt issued for
duties collected, by release of the
merchandise under a free entry, or by
acceptance of the free entry after release
under a special permit for immediate
delivery.4 Once CBP provides official
notice of liquidation or reliquidation,
importers generally have 180 days to file
a protest challenging certain aspects of
their entry’s liquidation. In addition to
these official notices, CBP endeavors to
provide importers (and their sureties)
informal, courtesy notices of liquidation
and reliquidation for entries scheduled
to be liquidated or deemed liquidated
by operation of law. For the majority of
importers filing entries, who actually
file electronically, CBP generally sends

1For the purposes of this analysis, “importers”
can also refer to agents, such as brokers, who act
on behalf of importers.

2 See 19 CFR 159.9(b).

3 See 19 CFR 159.10.

4 See 19 CFR 159.10.

5For entries filed before December 18, 2004, the
time limit is within 90 days after liquidation, but
for entries filed on or after that date, it is now 180
days (see CFR part 174; see 19 U.S.C. 1514(c)(3) as
amended by section 2103(2)(B), Pub. L. 108-429).

these filers (and their sureties) courtesy
notices of liquidation and reliquidation
via a CBP-authorized electronic data
interchange system before the official
notice (and protest period’s start date).
For the small portion of importers who
file entries by paper, CBP typically
mails paper courtesy notices of
liquidation and reliquidation using CBP
Form 4333-A to these filers on or
around the date of the official notice’s
posting. These courtesy notices are not
direct, formal, and decisive notices of
liquidation or reliquidation; however,
based on anecdotal evidence, most
importers rely on these courtesy notices
to determine liquidations and
reliquidations to avoid the time and
resource costs incurred to view official
bulletin notices at U.S. customhouses or
stations.

Some liquidations may be extended or
suspended. If liquidation is extended or
suspended, CBP officially notifies the
importer and its surety by mail using
CBP Form 4333-A, as appropriately
modified.® CBP also provides importers
who file entries electronically and their
sureties with electronic courtesy notices
of extension and suspension, which are
generally sent in advance of mailed
notifications. Although these courtesy
notices are not direct, formal, and
decisive notices of extension or
suspension, CBP believes that most
importers (and all sureties) rely on them
to determine extensions and
suspensions because importers receive
them before the official notice and they
contain the same information. Importers
who file entries by paper do not receive
electronic or paper courtesy notices of
extension and suspension.

In an effort to modernize the
liquidation, reliquidation, extension,
and suspension notification processes,
CBP, through this rulemaking, will
discontinue physically posting official
bulletin notices of liquidation and
reliquidation at U.S. port of entry
customhouses and stations. Instead,
CBP will post these official notices in a
readily-located, conspicuous place on
the CBP Web site: www.cbp.gov.
Additionally through this rule, CBP will
begin posting electronically on
www.cbp.gov official notices of
extension and suspension that are
currently mailed. CBP will tie all
electronic notices directly to an already-
developed, automated process by which
entries are liquidated, reliquidated,
extended, or suspended, ensuring that
these actions and CBP’s official
notifications of these actions occur
almost simultaneously. This rule will
not change the method in which CBP

6 See 19 CFR 159.12.

provides electronic courtesy notices of
liquidation, reliquidation, extension, or
suspension, but it will discontinue the
practice of mailing any paper notices.
For other informal, mail, and baggage
entries, CBP will continue to furnish
official notices of liquidation and
reliquidation to importers (and their
sureties when required) by a suitable
printed statement appearing on the
receipt issued for duties collected, by
release of the merchandise under a free
entry, or by acceptance of the free entry
after release under a special permit for
immediate delivery. As described next,
these regulatory changes will introduce
benefits and costs to importers,
including small entities.

For most importers (and their
sureties), this rule will simply change
the way in which they can access
official notices of liquidation,
reliquidation, extension, and
suspension. Instead of posting weekly
official bulletin notices of liquidation
and reliquidation at each U.S.
customhouse and station and mailing
official notices of extension and
suspension, CBP will publish these
notices on the CBP Web site once this
rule is in effect. CBP will also
discontinue mailing all paper courtesy
notices of liquidation and reliquidation
with this rule. Because the vast majority
of importers (and all their sureties)
already rely on the electronic courtesy
notices of liquidation, reliquidation,
extension, and suspension that CBP
provides, this rule’s transition to
electronic official notice publications
will presumably only affect a small
portion of importers. Specifically, this
transition to electronic notice
publications will only affect those
importers who currently rely on official
bulletin notices physically posted at
U.S. customhouses and stations and
those importers who receive and rely on
paper courtesy notifications of
liquidation and reliquidation and paper
official notices of extension and
suspension due to their paper entry
filings.

Number of Small Entities Affected by
Rule

Using historical data, CBP estimates
that importers took an average of 2,500
trips to U.S. customhouses or stations
each year for the single purpose of
viewing official bulletin notices because
the official bulletin notice’s posting date
was significant to a protest that importer
planned to file.” CBP also estimates that

7Based on the 2,500 Applications for Further
Review (AFRs) filed with protests in 2015.
Importers or their attorneys who file AFRs depend
on the exact dates of liquidation or reliquidation to
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CBP mailed an average of 23,500 paper
courtesy notices of liquidation and
reliquidation and 3,100 paper notices of
extension and suspension each year to
importers who filed paper entries.?
Considering this historical data, CBP
estimates that this rule could affect up
to approximately 29,100 importers per
year. To the extent that the same
importer took more than one trip to the
U.S. customhouse or station to view an
official bulletin notice or received and
relied on more than one paper notice,
the number of importers affected by this
rule will be lower. Nonetheless, because
the majority of importers are small
businesses, CBP believes this rule will
affect a substantial number of small
entities.

Impacts of Rule on Small Entities

This rule’s transition to fully
electronic notices will require the
estimated 29,100 importers who
currently rely on official bulletin notices
physically posted at U.S. customhouses
and stations and those who rely on
paper notices of liquidation,
reliquidation, extension, and
suspension to visit the CBP Web site to
determine entry liquidations,
reliquidations, extensions, and
suspensions.? To view this rule’s official
bulletin notices on the CBP Web site,
CBP assumes that these importers will
spend an added 4 minutes (0.0667
hours) 10 navigating the CBP Web site to
find a liquidation, reliquidation,
extension, or suspension notice, at a
time cost of $2.01 based on the assumed

file a timely protest, and thus likely travel to a U.S.
customhouse or station to physically view official
bulletin notices with the official dates of liquidation
and reliquidation. Using the 2015 AFR filings as a
proxy for trips taken to view official bulletin
notices, CBP estimates that importers or their
attorneys took 2,500 trips to U.S. customhouses or
stations each year for the single purpose of viewing
official bulletin notices. Sources: 19 CFR 174.12(e)
and email correspondence with CBP’s Office of
Trade on July 15, 2016.

8Based on data received through email
correspondence with CBP’s Office of Trade on May
26, 2016; June 22—24, 2016; August 29, 2016; and
September 21, 2016.

9 Importers could set up an Automated
Commercial Environment (ACE) account to receive
electronic courtesy notices of liquidation,
reliquidation, extension, and suspension, but the
time cost to do so is likely longer than the time it
takes to view official notices on the CBP Web site.
As such, CBP assumes that importers who receive
and rely on paper notices of liquidation,
reliquidation, extension, and suspension now will
visit the CBP Web site for official notice rather than
set up an ACE account to receive electronic
courtesy notices once this rule is effective.

10 The 4-minute added time burden represents the
incremental change in the time burden over the
current paper notification process. Source: Email
correspondence with CBP’s Office of Trade on April
26, 2016.

hourly wage rate for importers.1? Most
affected importers will presumably visit
the CBP Web site once per year to view
an entry’s official notice of liquidation,
reliquidation, extension, or suspension,
for a total cost of $2.01 per year.12

11 The time cost estimate is equal to the assumed
hourly wage for importers ($30.09) multiplied by
the hourly time burden for a trade member to
navigate the CBP Web site to find a liquidation,
reliquidation, extension, or suspension notice
(0.0667 hours), and then rounded. CBP bases the
$30.09 hourly wage rate for importers on the Bureau
of Labor Statistics’ (BLS) 2015 median hourly wage
rate for Cargo and Freight Agents ($20.13), which
CBP assumes best represents the wage for
importers, by the ratio of BLS’ average 2015 total
compensation to wages and salaries for Office and
Administrative Support occupations (1.4799), the
assumed occupational group for importers, to
account for non-salary employee benefits. CBP then
adjusted this figure, which was in 2015 U.S. dollars,
to 2016 U.S. dollars by applying a 1.0 percent
annual growth rate to the figure, as recommended
by the U.S. Department of Transportation’s value of
travel time guidance. Source of median wage rate:
U.S. Bureau of Labor Statistics. Occupational
Employment Statistics, “May 2015 National
Occupational Employment and Wage Estimates,
United States—Median Hourly Wage by Occupation
Code: 43-5011.” Updated March 30, 2016.
Available at http://www.bls.gov/oes/2015/may/
0es435011.htm. Accessed June 1, 2016.

The total compensation to wages and salaries
ratio is equal to the calculated average of the 2015
quarterly estimates (shown under Mar., June, Sep.,
Dec.) of the total compensation cost per hour
worked for Office and Administrative Support
occupations ($24.9475) divided by the calculated
average of the 2015 quarterly estimates (shown
under Mar., June, Sep., Dec.) of wages and salaries
cost per hour worked for the same occupation
category ($16.8575). Source of total compensation
to wages and salaries ratio data: U.S. Bureau of
Labor Statistics. Employer Costs for Employee
Compensation. Employer Costs for Employee
Compensation Historical Listing March 2004-March
2016, “Table 3. Civilian workers, by occupational
group: employer costs per hours worked for
employee compensation and costs as a percentage
of total compensation, 2004-2016 by Respondent
Type: Office and administrative support
occupations.” June 9, 2016. Available at http://
www.bls.gov/ncs/ect/sp/ececqrtn.pdf. Accessed
June 14, 2016.

Source of suggested growth rate: U.S. Department
of Transportation, Office of Transportation Policy.
The Value of Travel Time Savings: Departmental
Guidance for Conducting Economic Evaluations
Revision 2 (2015 Update), “Table 4 (Revision 2—
corrected): Recommended Hourly Values of Travel
Time Savings.” April 29, 2015. http://
www.transportation.gov/sites/dot.gov/files/docs/
Revised % 20Departmental %20
Guidance%200n%20Valuation
%200f% 20Travel % 20Time % 20in
% 20Economic%20Analysis.pdf. Accessed June 1,
2016.

12Importers will likely access the CBP Web site
once a year to determine whether CBP has officially
liquidated, reliquidated, extended, or suspended
their entry. If CBP liquidates or reliquidates an
entry, which will be the case for the importers who
currently take 2,500 trips to U.S. customhouses or
stations to view official bulletin notices and who
receive 23,500 paper courtesy notices of liquidation
and reliquidation annually, the importer will likely
not have to access the CBP Web site again after the
initial Web site visit to determine the entry’s
liquidation status. However, in a small number of
cases, an importer may have to access the Web site
more than once per year, over the course of more

However, some affected importers, such
as those who receive extension and
suspension notices that are in effect for
an unknown amount of time, could visit
the CBP Web site more than once per
year for an entry, incurring the access
cost of $2.01 each time they visit the
CBP Web site. Even if an importer
accesses the CBP Web site twice a
month for an entry, or 24 times per year,
it will incur only a $48.24 cost to do so.
The average value per entry was $69,300
in FY 2015.13 The range of annual
importer costs for this rule ($2.01 to
$48.24) amounts to between 0.003
percent and 0.07 percent of this average
entry value. Likewise, if an importer
processes multiple entries per year, its
total costs from this rule will be higher
but the value of its entries will also be
higher, meaning that the average cost to
the importer will be between 0.003
percent and 0.07 percent of the entry
value regardless of the number of entries
the importer files per year. CBP does not
consider this to be a significant
economic impact.

Along with the minor Web site access
cost imposed by this rule, this rule will
provide benefits to importers who
currently rely on official bulletin notices
physically posted at U.S. customhouses
and stations. This rule’s electronic
publication of official bulletin notices of
liquidation and reliquidation will allow
these importers to avoid visiting U.S.
customhouses and stations for formal
entry liquidation and reliquidation
information, which typically occur
2,500 times a year. For each trip to a
U.S. customhouse or station avoided,
importers will save an estimated 45
minutes (0.75 hours), which will result

than one year to determine its entry’s reliquidation
status. If CBP extends or suspends an entry, which
will be the case for the importers who receive 3,100
paper notices of extension and suspension
annually, the importer may have to access the CBP
Web site more than once per year, over the course
of more than one year to determine the status of its
entry’s extension or suspension. However,
considering the typical timeframes of extensions
and suspensions, importers are most likely to access
the CBP Web site only once per year for information
on their entry’s extension or suspension. Moreover,
importers will likely receive information from CBP
indicating whether CBP has reliquidated their entry
or their extension or suspension has ended.

13 Based on fiscal year 2015 U.S. entry and import
value data. Source of entry data: U.S. Customs and
Border Protection. Summary of Performance and
Financial Information Fiscal Year 2015. May 2016.
Available at https://www.cbp.gov/sites/default/files/
assets/documents/2016-May/summary-
performance-financial-info-2015.pdf. Accessed
September 22, 2016. Source of import value data:
U.S. Census Bureau. FT920: U.S. Merchandise
Trade Selected Highlights—October 2014 through
September 2015 Releases, “Exhibit 3: U.S.
Imports—U.S. Customs District of Entry—Total
General Customs Value by Month.”” December 5,
2014-November 4, 2015. Available at https://
www.census.gov/foreign-trade/Press-Release/ft920_
index.html. Accessed September 22, 2016.
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in a time cost saving of $22.57 using the
average hourly wage for importers of
$30.09.14 Importers will also save
$16.20 in travel costs per trip based on
the estimated distance they sustain from
traveling to and from a U.S.
customhouse or station—30 miles—and
the IRS’s $0.54 standard mileage rate for
business purposes.1® To the extent that
some trips are taken for multiple
purposes, not just for viewing an official
bulletin notice of liquidation or
reliquidation, fewer costs will be
avoided and the benefits of this rule per
trip will be lower.

The electronic bulletin notices
introduced with this rule will also
provide benefits of eased access,
relatively quicker notification, and
extended viewing to importers. In
particular, this electronic transition will
allow importers to easily view and
query a complete, consolidated list of
U.S. entry liquidations, reliquidations,
extensions, and suspensions, thus
facilitating the process by which these
individuals obtain such entry
information. For importers who
typically rely on paper courtesy notices
for liquidation and reliquidation
information, which they receive by mail
after the official notice’s posting, this
electronic posting will provide the
added benefit of more timely notice and
additional protest time. Importers who
receive and rely on paper courtesy
notices will also benefit from this rule’s
consolidated electronic notice posting.
This change will allow importers and
their agents to view liquidation,
reliquidation, extension, and
suspension notices simultaneously
instead of individually as they currently
do through paper notices. Furthermore,
importers will have at least 14 more
months to view official liquidation,
reliquidation, extension, and
suspension notices before having to
request access to the notices through
CBP.

Conclusion

Although CBP believes that this rule
will affect a substantial number of small
entities, specifically importers, CBP
believes that the (negative) economic

14The time cost estimate is equal to the assumed
hourly wage for importers ($30.09) multiplied by
the estimated hourly time burden for a trade
member to travel to and from a U.S. customhouse
or station (0.75 hours), and then rounded.

15 Source of miles traveled: Based on estimates
from CBP’s Office of Trade on May 2, 2016. Source
of mileage rate: Internal Revenue Service. 2016
Standard Mileage Rates for Business, Medical and
Moving Announced. IR-2015-137, December 17,
2015. Available at https://www.irs.gov/uac/
Newsroom/2016-Standard-Mileage-Rates-for-
Business-Medical-and-Moving-Announced.
Accessed April 19, 2016.

impact of this rule on small entities will
not be significant. Accordingly, CBP
certifies that this regulation will not
have a significant economic impact on
a substantial number of small entities.
CBP received no public comments on
the Electronic Notice of Liquidation
Notice of Proposed Rulemaking
challenging this certification.

Paperwork Reduction Act

As there is no collection of
information proposed in this document,
the provisions of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507)
are inapplicable.

Signing Authority

This document is being issued in
accordance with §0.1(a)(1) of the CBP
Regulations (19 CFR 0.1(a)(1))
pertaining to the authority of the
Secretary of the Treasury (or his/her

delegate) to approve regulations related
to certain customs revenue functions.

List of Subjects
19 CFR Part 159

Antidumping, Countervailing duties,
Customs duties and inspection, Foreign
currencies.

19 CFR Part 173

Administrative practice and
procedure, Customs duties and
inspection.

Amendments to the CBP Regulations

For the reasons given above, parts 159
and 173 of title 19 of the Code of
Federal Regulations (19 CFR parts 159
and 173) are amended as set forth
below:

PART 159—LIQUIDATION OF DUTIES

m 1. The general authority citation for
part 159 continues to read as follows:

Authority: 19 U.S.C. 66, 1500, 1504, 1624.

* * * * *

m 2. Section 159.9 is revised to read as
follows:

§159.9 Notice of liquidation and date of
liquidation for formal entries.

(a) Notice of liquidation. Notice of
liquidation of formal entries will be
provided on CBP’s public Web site,
www.cbp.gov.

(b) Posting of notice. The notice of
liquidation will be posted for the
information of importers in a
conspicuous place on www.cbp.gov in
such a manner that it can readily be
located and consulted by all interested
persons.

(c) Date of liquidation—(1) Generally.
The notice of liquidation will be dated

with the date it is posted electronically
on www.cbp.gov for the information of
importers. This electronic posting will
be deemed the legal evidence of
liquidation. The notice of liquidation
will be maintained on www.cbp.gov for
a minimum of 15 months from the date
of posting.

(2) Exception: Entries liquidated by
operation of law. (i) Entries liquidated
by operation of law at the expiration of
the time limitations prescribed in
section 504, Tariff Act of 1930, as
amended (19 U.S.C. 1504), and set out
in §§159.11 and 159.12, will be deemed
liquidated as of the date of expiration of
the appropriate statutory period and
will be posted on www.cbp.gov when
CBP determines that each entry has
liquidated by operation of law and will
be dated with the date of liquidation by
operation of law.

(ii) For liquidation notices that were
posted or lodged in the customhouse,
pursuant to section 514, Tariff Act of
1930, as amended (19 U.S.C. 1514) and
part 174 of this chapter, a protest of a
decision relating to an entry made
before December 18, 2004, must be filed
within 90 days from the date of
liquidation of an entry by operation of
law or within 90 days from the date the
bulletin notice thereof was posted or
lodged in the customhouse, or, in the
case of a protest of a decision relating
to an entry made on or after December
18, 2004, within 180 days from the date
of liquidation of an entry by operation
of law.

(iii) For liquidation notices posted on
www.cbp.gov, pursuant to section 514,
Tariff Act of 1930, as amended (19
U.S.C. 1514) and part 174 of this
chapter, a protest of a decision relating
to an entry made before December 18,
2004, must be filed within 90 days from
the date of liquidation of an entry by
operation of law or within 90 days from
the date notice thereof is posted on
www.cbp.gov, or, in the case of a protest
of a decision relating to an entry made
on or after December 18, 2004, within
180 days from the date of liquidation of
an entry by operation of law.

(d) Courtesy notice of liquidation.
CBP will endeavor to provide the entry
filer or its agent and the surety on an
entry with a courtesy notice of
liquidation for all electronically filed
entries liquidated by CBP or deemed
liquidated by operation of law. The
courtesy notice of liquidation that CBP
will endeavor to provide will be
electronically transmitted pursuant to a
CBP authorized electronic data
interchange system if the entry was filed
electronically in accordance with part
143 of this chapter. This notice will
serve as an informal, courtesy notice
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and not as a direct, formal, and decisive
notice of liquidation.

§159.10 [Amended]

m 3. Section 159.10 is amended as
follows:

m a. By removing the words “posting or
lodging of” from the last sentence in
paragraph (b);

m b. By removing the words “‘on CBP
Form 4333 posted or lodged” from the
last sentence of paragraph (c)(1); and

m c. By removing the words “on a
bulletin notice of liquidation, CBP Form
4333,” from the last sentence of
paragraph (c)(3).

m 4.In § 159.11, paragraph (a) is revised
to read as follows:

§159.11
law.

(a) Time limit generally. Except as
provided in § 159.12, an entry not
liquidated within one year from the date
of entry of the merchandise, or the date
of final withdrawal of all merchandise
covered by a warehouse entry, will be
deemed liquidated by operation of law
at the rate of duty, value, quantity, and
amount of duties asserted by the
importer of record. Notice of liquidation
will be given electronically as provided
in §§159.9 and 159.10(c)(3) of this part.
CBP will endeavor to provide a courtesy
notice of liquidation in accordance with
§159.9(d).

* * * * *

Entries liquidated by operation of

m 5.In § 159.12, revise paragraphs (b),
(c), (d)(2), and (f) and remove paragraph
(8)-

The revisions read as follows:

§159.12 Extension of time for liquidation.
* * * * *

(b) Notice of extension. If the port
director extends the time for
liquidation, as provided in paragraph
(a)(1) of this section, the official notice
of extension and reasons therefor will be
posted on www.cbp.gov. The notice of
extension will be maintained on
www.cbp.gov for a minimum of 15
months from the date of posting. The
port director will also endeavor to
transmit a courtesy notice of extension
to the entry filer or its agent and the
surety on an entry through a CBP-
authorized electronic data interchange
system.

(c) Notice of suspension. If the
liquidation of an entry is suspended as
required by statute or court order, as
provided in paragraph (a)(2) of this
section, the official notice of suspension
will be posted on www.cbp.gov. The
notice of suspension will be maintained
on www.cbp.gov for a minimum of 15
months from the date of posting. The
port director will also endeavor to

transmit a courtesy notice of suspension
to the entry filer or its agent and the
surety on an entry through a CBP-
authorized electronic data interchange
system.

[d) * *x %

(2) At importer’s request. If the
statutory period has been extended for
one year at the importer’s request, and
the importer thereafter determines that
additional time is necessary, it may
request another extension in writing
before the original extension expires,
giving reasons for its request. If the port
director finds that good cause (as
defined in paragraph (a)(1)(ii) of this
section) exists, the official notice of
extension extending the time for
liquidation for an additional period not
to exceed one year will be posted on
www.cbp.gov, and CBP will provide
courtesy notice of the extension to the
entry filer or its agent and the surety on
an entry through a CBP-authorized
electronic data interchange system.

* * * * *

(f) Time limitation. An entry not
liquidated within four years from either
the date of entry, or the date of final
withdrawal of all the merchandise
covered by a warehouse entry, will be
deemed liquidated by operation of law
at the rate of duty, value, quantity, and
amount of duty asserted by the importer
of record, unless liquidation continues
to be suspended by statute or court
order. CBP will endeavor to provide a
courtesy notice of liquidation, in
accordance with §159.9(d), in addition
to the notice specified in § 159.9(c)(2)(i).

PART 173—ADMINISTRATIVE REVIEW
IN GENERAL

m 6. The general authority citation for
part 173 continues to read as follows:

Authority: 19 U.S.C. 66, 1501, 1520, 1624.
m 7. Revise § 173.4a to read as follows:

§173.4a Refund of excess duties, fees,
charges, or exaction paid prior to
liquidation.

Pursuant to section 520(a)(4), Tariff
Act of 1930, as amended (19 U.S.C.
1520(a)(4)), whenever an importer of
record declares or it is ascertained that
excess duties, fees, charges, or exactions
have been deposited or paid, the port
director may, prior to liquidation of an
entry or reconciliation, take appropriate
action to refund the deposit or payment

of excess duties, fees, charges, or
exactions.

R. Gil Kerlikowske,

Commissioner, U.S. Customs and Border
Protection.

Approved: December 6, 2016.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2016—29656 Filed 12—9-16; 8:45 am|
BILLING CODE 9111-14-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 91 and 92
[Docket No. FR—5792—-C—02]
RIN 2501-AD69

Changes to HOME Investment
Partnerships (HOME) Program
Commitment Requirement; Correction

AGENCY: Office of General Counsel,
HUD.

ACTION: Interim final rule; correction.

SUMMARY: On December 2, 2016, HUD
published an interim final rule that
changes the commitment requirement of
the HOME Investment Partnerships
(HOME) Program. After publication,
HUD discovered that the effective dates
and comment due dates were
inadvertently reversed. This document
corrects the preamble to reflect a 30-day
effective date and a 60-day comment
period.

DATES: Effective Date: The corrected
effective date for HUD’s interim rule
published on December 2, 2016 (81 FR
86947), is January 3, 2017.

FOR FURTHER INFORMATION CONTACT:
With respect to this supplementary
document, contact Ariel Pereira,
Associate General Counsel for
Legislation and Regulations, Department
of Housing and Urban Development,
451 7th Street SW., Room 10238,
Washington, DC 20410; telephone
number 202—708—-1793 (this is not a toll-
free number). Individuals with speech
or hearing impairments may access this
number via TTY by calling the Federal
Relay Service at 800-877-8339 (this is

a toll-free number).

SUPPLEMENTARY INFORMATION: In the
interim final rule FR Doc. 2016-28591,
published on December 2, 2016, the
following correction is made:

On page 86947, in the first column,
correct the DATES section to read as
follows:

Dates: Effective Date: January 3, 2017.

Comment Due Date: January 31, 2017.


http://www.cbp.gov
http://www.cbp.gov
http://www.cbp.gov
http://www.cbp.gov
http://www.cbp.gov

89382

Federal Register/Vol. 81, No. 238/Monday, December 12, 2016 /Rules and Regulations

Dated: December 6, 2016.
Aaron Santa Anna,
Assistant General Counsel for Regulations.
[FR Doc. 2016-29643 Filed 12—9-16; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—-2016-1037]
Drawbridge Operation Regulation;
Connecticut River, East Haddam, CT

AGENCY: Coast Guard, DHS.
ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Route 82
Bridge across the Connecticut River,
mile 16.8, at East Haddam, Connecticut.
This deviation is necessary to allow the
bridge owner to perform emergency
repairs at the bridge. This deviation
allows the bridge to be opened with a
15 minute advance notice during the
hours of 7 a.m. through 5 p.m. on
December 20, 2016 and December 27,
2016.

DATES: This deviation is effective from
7 a.m. on December 20, 2016 to 5 p.m.
on December 27, 2016.

ADDRESSES: The docket for this
deviation, [USCG-2016-1037] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH”.
Click on Open Docket Folder on the line
associated with this deviation.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Judy Leung-Yee,
Project Officer, First Coast Guard
District, telephone (212) 514-4330,
email judy.k.leung-yee@uscg.mil.
SUPPLEMENTARY INFORMATION: The Route
82 Bridge, mile 16.8, across the
Connecticut River, has a vertical
clearance in the closed position of 22
feet at mean high water and 25 feet at
mean low water. The existing bridge
operating regulations are found at 33
CFR 117.205(c).

The waterway is transited by seasonal
recreational traffic and some
commercial barge traffic of various
sizes.

The bridge owner, Connecticut
Department of Transportation, requested
a temporary deviation from the normal
operating schedule to perform
emergency repairs at the bridge.

Under this temporary deviation, the
Route 82 Bridge shall open on signal on
December 20, 2016 between 7 a.m. and
5 p.m. and on December 27, 2016
between 7 a.m. and 5 p.m. if at least 15
minutes advance notice is given by
calling the number posted at the bridge.

Vessels able to pass under the bridge
in the closed position may do so at
anytime. The bridge will not be able to
open for emergencies and there is no
immediate alternate route for vessels to
pass.

The Coast Guard will inform the users
of the waterways through our Local
Notice and Broadcast to Mariners of the
change in operating schedule for the
bridge so that vessel operations can
arrange their transits to minimize any
impact caused by the temporary
deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: December 7, 2016.
C.]J. Bisignano,

Supervisory Bridge Management Specialist,
First Coast Guard District.

[FR Doc. 2016—-29732 Filed 12—9-16; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office
37 CFR Part 2
[Docket No. PTO-T-2016-0053]

RIN 0651-AD13

Miscellaneous Changes to Trademark
Trial and Appeal Board Rules of
Practice; Correction

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Final rule; correction.

SUMMARY: The United States Patent and
Trademark Office published in the
Federal Register on October 7, 2016 a
final rule, which will become effective
on January 14, 2017, revising the Rules
of Practice before the Trademark Trial
and Appeal Board. This document
corrects errors in certain cross-
references, clarifies the manner of
testimony taken in a foreign country and
the process in depositions upon written
questions, and reincorporates the time
frames for cross appeals and cross
actions in that rule.

DATES: This rule is effective January 14,
2017, and applies to all proceedings
pending on or after the effective date.

FOR FURTHER INFORMATION CONTACT:
Cheryl Butler, Trademark Trial and
Appeal Board, by email at
TTABFRNotices@uspto.gov, or by
telephone at (571) 272-4259.

SUPPLEMENTARY INFORMATION: The
USPTO issues this final rule to correct
inadvertent errors in certain cross-
references in §§ 2.124(f) and 2.126(c), to
clarify the manner of testimony taken in
a foreign country in § 2.123(a)(2), to
clearly incorporate cross-examination in
the process of depositions upon written
questions in § 2.124(d)(1), and to
reincorporate explicit timing
requirements for cross-appeals and
cross-actions in § 2.145(d)(1) and (3) of
its October 7, 2016 final rule revising
the Trademark Trial and Appeal Board
Rules of Practice. (81 FR 69950)
(published under RIN 0651-AC35).

The first sentence of §2.123(a)(2) is
clarified to separate motions to take
depositions upon written questions by
oral examination from testimony by
affidavit or declaration. To implement
this clarification, the phrase “A
testimonial deposition” is replaced with
“Testimony” and the clause “by
affidavit or declaration, subject to the
right of any adverse party to elect to take
and bear the expense of cross-
examination by written questions of that
witness” is moved to clearly delineate
it.

The first sentence of §2.124(d)(1)
should cross reference paragraphs (b)(1)
and (2) rather than only (b). A paragraph
was added to § 2.124(b) which operated
to renumber that section, and the cross
reference was not updated. In addition,
in the first, third and sixth sentences,
further clarification was needed to
clearly incorporate the timing for cross-
examination upon written questions of
testimony by affidavit or declaration.

The second sentence of § 2.124(f)
should cross reference § 2.125(c) rather
than § 2.125(b). A paragraph was added
to § 2.125, which operated to renumber
that section, and the cross reference was
not updated.

The first sentence of § 2.126(c) should
cross reference § 2.125(f) rather than
§2.125(e). A paragraph was added to
§ 2.125, which operated to renumber
that section, and the cross reference was
not updated.

The October 7, 2016 final rule
amended the timing requirements for
appeals and civil actions, but
inadvertently omitted the timing
requirement for cross-actions from
§ 2.145(d)(3). Therefore, this correction
revises the last sentence in § 2.145(d)(3)
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to reincorporate the timing requirement
for cross-actions. Also, this correction
revises § 2.145(d)(1) concerning cross-
appeals to have consistency between
§2.145(d)(3) and (d)(1).

This correcting rule may be issued
without prior notice and opportunity for
comment as the corrections are
nonsubstantive and being implemented
to avoid inconsistencies and confusion
with the rule issued on October 7, 2016.
The USPTO corrects the errors as
discussed below.

In FR Doc. 2016-23092, published on
October 7, 2016 (81 FR 69950), make the
following corrections:

§2.123 [Corrected]

m 1. On page 69981, column 2, in
paragraph (a)(2) of § 2.123, the first
sentence is corrected to read
“Testimony taken in a foreign country
shall be taken: by deposition upon
written questions as provided by

§ 2.124, unless the Board, upon motion
for good cause, orders that the
deposition be taken by oral
examination, or the parties so stipulate;
or by affidavit or declaration, subject to
the right of any adverse party to elect to
take and bear the expense of cross-
examination by written questions of that
witness.”

§2.124 [Corrected]

m 2. On page 69982, column 3, in
paragraph (d)(1) of § 2.124:

m i. The cross reference to “‘paragraph
(b)” is corrected to read ‘‘paragraphs
(b)(1) and (2)7;

m ii. The term “direct testimony”’ is
corrected to read ‘“‘direct examination”
in both instances;

m iii. In the third sentence the phrase
“or service of a testimony affidavit or
declaration,” is added before the phrase
“any adverse party may serve cross
questions upon the party who proposes
to take the deposition’’; and

m iv. In the sixth sentence the phrase “‘or
who earlier offered testimony of the
witness by affidavit or declaration” is
added after the phrase “any party who
served cross questions may serve recross
questions upon the party who proposes
to take the deposition”.

m 3. On page 69983, column 1, in
paragraph (f) of § 2.124, the cross
reference to ““§ 2.125(b)” is corrected to
read “§2.125(c)”.

§2.126 [Corrected]

m 4. On page 69983, column 3, in
paragraph (c) of § 2.126, the cross
reference to ““§ 2.125(e)” is corrected to
read “§2.125(f)”.

§2.145 [Corrected]

m 5. On page 69987, column 2, in
paragraph (d)(1) of § 2.145, the last
sentence is removed and added in its
place is “In inter partes cases, the time
for filing a notice of cross-appeal expires
14 days after service of the notice of
appeal or 63 days from the date of the
decision of the Trademark Trial and
Appeal Board or the Director, whichever
is later.”

m 6. On page 69987, column 2, in
paragraph (d)(3) of § 2.145, this final
sentence is added ““In inter partes cases,
the time for filing a cross-action expires
14 days after service of the summons
and complaint or 63 days from the date
of the decision of the Trademark Trial
and Appeal Board or the Director,
whichever is later.”

Dated: December 6, 2016.
Michelle K. Lee,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 201629728 Filed 12—9-16; 8:45 am]|
BILLING CODE 3510-16-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AP35

Tiered Pharmacy Copayments for
Medications

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) adopts as a final rule, with
changes, a proposal to amend its
regulations concerning copayments
charged to certain veterans for
medication required on an outpatient
basis to treat nonservice-connected
conditions. Prior to this final rule, VA
charged non-exempt veterans either $8
or $9 for each 30-day or less supply of
medication, and that amount may have
changed in future years. This
rulemaking replaces those rates and
establishes three classes of medications
for copayment purposes, identified as
Tier 1, Tier 2, and Tier 3. These tiers are
defined further in the rulemaking and
are distinguished in part based on
whether the medications are available
from multiple sources or a single source,
with some exceptions. Copayment
amounts are fixed and would vary
depending upon the class of medication.
The following medication copayment
amounts are applicable on the effective
date of this final rule: $5 for a 30-day

or less supply of a Tier 1 medication, $8

for a 30-day or less supply of a Tier 2
medication, and $11 for a 30-day or less
supply of a Tier 3 medication. For non-
exempt veterans these copayment
amounts will result in lower out-of-
pocket costs, thereby encouraging
greater adherence to taking prescribed
medications and reducing the risk of
fragmented care that results when
veterans use non-VA pharmacies to fill
their prescriptions. The proposed rule
was published on January 5, 2016 and
the public comment period closed on
March 7, 2016. We received nine
comments and respond to these
comments here.

DATES: Effective Date: This rule is
effective on February 27, 2017.

FOR FURTHER INFORMATION CONTACT:
Bridget Souza, Office of Community
Care (10D), Veterans Health
Administration, Department of Veterans
Affairs, 810 Vermont Avenue NW.,
Washington, DC 20420, (202) 382—2537.
(This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: Under 38
U.S.C. 1722A(a), VA must require
veterans to pay at least a $2 copayment
for each 30-day supply of medication
furnished on an outpatient basis for the
treatment of a non-service-connected
disability or condition, unless the
veteran is exempt from having to pay a
copayment because the veteran has a
service-connected disability rated 50
percent or more, is a former prisoner of
war, or has an annual income at or
below the maximum annual rate of VA
pension that would be payable if the
veteran were eligible for pension. VA
has the authority under 38 U.S.C.
1722A(b) to increase that copayment
amount and establish a maximum
annual copayment amount (a “cap”’)
through regulation. We have
implemented this statute in 38 CFR
17.110. Both the copayment amount for
certain priority groups, as well as an
annual cap on those copayments, are
addressed in 38 CFR 17.110(b).

On January 5, 2016, we proposed a
new medication copayment formula, in
order to address longstanding concerns
that the regulatory formula VA had been
using was not competitive with non-VA
retail copayment structures, lacked
parity, may result in decreased
medication adherence, and increased
the likelihood of fragmented care due to
price-shopping. 81 FR 196. The public
comment period closed March 7, 2016,
and we received nine comments, all of
which were generally supportive.
Several commenters expressed strong
support for lowering the annual
medication copayment amount.
However, several commenters urged VA
to make changes to different aspects of
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the proposed rule. The majority of the
comments focused on the definition of
multi-source medication. We address
those comments, and make changes to
the rulemaking as noted below.

The new regulatory formula
established by this rule focuses on the
type of medication being prescribed and
would remove the automatic escalator
provision, meaning that changes in
copayments would only occur through
subsequent rulemakings. Veterans
exempt by law from copayments under
38 U.S.C. 1722A(a)(3) continue to be
exempt. This VA rulemaking includes a
definition of “medication” and “multi-
source medication.” We also establish
three classes of medications for
copayment purposes: Tier 1
medications, Tier 2 medications, and
Tier 3 medications. Tiers 1 and 2
includes multi-source medications, a
term that is defined in § 17.110(b)(1)(@iv).
Tier 3 includes medications that retain
patent protection and exclusivity and
are not multi-source medications.
Copayment amounts vary depending
upon the Tier in which the medication
is classified. A 30-day or less supply of
Tier 1 medications has a copayment of
$5. For Tier 2 medications, the
copayment is $8, and for Tier 3
medications, the copayment is $11. The
rule also changes the annual cap for
medication copayments, lowering the
cap to $700 for all veterans who are
required to pay medication copayments.

On September 16, 2015, VA published
a final rule maintaining, through
December 31, 2016, medication
copayment amounts at the 2014 rate for
certain priority groups ($8 for veterans
in priority groups 2—6 and $9 for
veterans in priority groups 7 and 8). See
80 FR 55544. VA anticipated at that
time that necessary information
technology (IT) structure changes would
be in place by December 31, 2016,
allowing the current rulemaking to have
an effective date of January 1, 2017.
However, those changes will not be
ready for a full roll-out until February
27, 2017. The effective date of this final
rule is February 27, 2017. VA published
a separate rulemaking that will extend
the current copayment freeze until the
effective date of the present rulemaking.
The end result is that the higher annual
copayment cap of $960 will be in effect
through February 26, 2017, and the
lower annual cap of $700 will apply the
following day. We believe it is unlikely
that a veteran will pay more than $700
in medication copayments during the
short period of time before the lower
annual cap goes into effect. However, in
the event that any veteran exceeds the
$700 cap in this final rule, before the
rule takes effect, VA will refund the

amount in excess of the $700 cap to the
veteran.

Definition of the Term ‘“Medication”

In paragraph (a) of proposed section
17.110, we proposed that for the
purposes of this section, the term
“medication” would mean prescription
and over-the-counter medications as
determined by FDA. One commenter
noted that the term “medication” is not
a regulatory term of art used by FDA
and FDA does not determine whether an
item is medication. The commenter
stated that the rule should instead refer
to the regulatory approval authorities for
drugs and biologics, section 505 of the
Food Drug and Cosmetic Act (FDCA) for
drugs, and section 351 of the Public
Health Service Act (PHSA) for biologics.
The commenter stated that citing these
authorities would clarify that the term
“medication” does not include medical
supplies, nutritional items, and devices.

Section 505 of the FDCA is codified
at 21 U.S.C. 355 (New drugs) and 355—
1 (Risk evaluation and mitigation
strategies). Citing the former would
inappropriately limit the definition of
“medication” to new drugs, and citing
the latter would address only those
instances where FDA determines that a
risk evaluation and mitigation strategy
is necessary to ensure that the benefits
of a new drug outweigh the risks of the
drug. While section 351 of the PHSA is
applicable to the approval of all
biologics, VA believes that it would be
potentially confusing to the public if the
rulemaking cited to statutory authority
related to biologics but not for drugs.
However, VA agrees with the
commenter’s concern that medical
supplies and devices are not specifically
excluded from the definition of
“medication.” We have amended the
definition accordingly to exclude
medical supplies and devices. We also
specifically excluded oral nutritional
supplements from the definition of
“medication” because they are exempt
from copayments. Oral nutritional
supplements are commercially prepared
nutritionally enhanced products used to
supplement the intake of individuals
who cannot meet nutrient needs by diet
alone.

Definition of ‘“Multi-Source
Medication”: General Comments

One commenter stated that the
definition of multi-source medication in
§17.110(b)(2)(A) is inappropriately
broad, misaligned with the conventional
use and understanding of the term, risks
public confusion, and poses a potential
risk to patient safety. The commenter
stated that the term is typically used to
describe only those drugs that FDA has

determined to be therapeutically
equivalent (i.e., pharmaceutically
equivalent and bioequivalent), and that
FDA'’s definition is also consistent with
Centers for Medicare and Medicaid
Services’ regulatory use of the term
“multiple source” for purposes of the
Medicare and Medicaid programs.

Another commenter stated that the
definition of “multi-source medication”
“includes multiple categories of drugs
defined separately under the Medicaid
Drug Rebate Program in 42 U.S.C.
1396r—8(k)(7)(A) as ‘multiple source
drug,” ‘innovator multiple source drug,’
‘non-innovator multiple source drug,’
and ‘single source drug.”” The
commenter asserts that VA’s proposed
definition of multi-source medication
conflicts with these statutory
definitions. Another commenter stated
that the proposed definition of multi-
source medication contributes to
nonuniformity in federal regulations,
noting that TRICARE regulations at 32
CFR 199.21(j) classify generic
medications as multi-source products,
and specifically define that term.

In response to these commenters, we
note that our definition of multi-source
medication is intentionally broad to
differentiate medication that would fall
under Tiers 1 and 2 from those in Tier
3 in the regulation. We determined that
the use of a single term to describe
medications that do not retain patent
protection and exclusivity is
appropriate because veterans receiving
care from VA, not drug manufacturers,
are primarily affected by this
rulemaking. VA considered several
options on how to address the types of
medications we include in the
definition of multi-source medications
in §17.110(b)(1)(iv)(A). Our primary
considerations were to ensure, first, that
the types of medications were
adequately defined and, second, that the
rulemaking clearly states to which
copayment tier each of these types of
medications is assigned. It became
evident during the drafting process that
treating the types of medications
currently described in
§17.110(b)(1)(iv)(A) as separately-
defined terms was problematic, because
adding multiple definitions could lead
to confusion. VA believes that using a
single term to refer to types of
medication with a shared major
characteristic is less confusing than
referring to multiple separate
definitions. The characteristic shared by
each type of medication in current
§17.110(b)(1)(iv)(A) is that it is
available from multiple sources. VA
believes that using the term “multi-
source medication” has a lower risk of
confusing the public than does the use
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of separate terms like those suggested by
the commenter. The various Medicaid
definitions referred to by the
commenters are necessary for
administration of medication payments
or reimbursement by Medicaid to states,
retail or hospital pharmacies, other
health care providers, and drug
manufacturers. That degree of
differentiation in definitions is
unnecessary for tiered copayment
purposes, and would lead to confusion
in our veteran population. Likewise,
adopting definitions of similar terms
used by Medicaid would not be helpful
to veterans, as the Medicaid definitions
of terms were drafted to serve another
purpose and were targeted to their
specific audience. As one commenter
stated, TRICARE regulations do classify
generic drugs as multi-source products.
However, as noted above, several classes
of medications can properly be
described as being multi-source. As the
definition of multi-source medication in
this rulemaking relates solely to
determining whether a particular
medication should be in one of three
tiers for purposes of VA medication
copayments, we do not anticipate that
nonuniformity of VA and other
agencies’ terms will be a problem. We
make no changes based on these
comments.

Two commenters stated that VA
should clarify that the definition of
“multi-source medication” applies only
to VA’s copayment structure in order to
avoid confusion given the use of similar
terminology in other federal regulations.
We specify in § 17.110(b)(1)(iv) that the
definition of “multi-source medication”
is for purposes of that section only. We
make no changes based on these
comments.

Definition of ‘““‘Multi-Source
Medication”: Biosimilarity and
Interchangeability

In paragraph (b)(1)(iv)(A)(1)(ii) we
proposed that the term “multi-source
medication” would include a
medication that has been and remains
approved by FDA under section 351(k)
of PHSA (42 U.S.C. 262), and has been
granted an I or B rating in the current
version of the FDA'’s Lists of Licensed
Biological Products with Reference
Product Exclusivity and Biosimilarity or
Interchangeability Evaluations (the
Purple Book). We received multiple,
highly technical comments on this
issue, which are summarized below.
After the summary, we respond to the
comments.

Several commenters stated that VA
should clarify that it defers to FDA
regarding both therapeutic equivalence
for drugs and interchangeability for

biological products. The commenters
asserted that by defining multi-source
medication to mean, in part, a
medication that has been granted an I or
B rating by FDA, VA would treat both
biological products that FDA has
determined to be interchangeable (I
rated) and those deemed biosimilar (B
rated) exactly the same. The
commenters stated that the proposed
rule erroneously conflates entirely the
two very distinct approval standards for
these two very distinct categories of
biological products.

Several commenters stated that the
proposed rulemaking failed to recognize
the significant differences between
generic drugs and biosimilar products.
The commenters noted that biosimilar
products are not necessarily
interchangeable. Whereas drugs
typically have small molecule structures
that can be completely defined and
entirely reproduced, biologics are large-
protein molecules that are generally
more complex, and reproductions are
unlikely to be shown to be structurally
identical to the innovator product. In
recognition of this difference, the
Biologics Price Competition and
Innovation Act of 2009 (BPCIA)
established separate approval standards
for biosimilar and interchangeable
biological products, distinct from
standards for generic drugs. Generic
drugs must be the same as a previously
approved Reference Product, and are
approved for the same indications. In
contrast, to receive FDA approval,
biosimilar products must be
demonstrated to be “highly similar,” but
not identical, to the innovator product.
Approved B rated biosimilar products
have not been determined by FDA to be
safe for substitution with the Reference
Product. Biologics must meet additional
criteria established by the FDA to be
interchangeable, or I rated. One
commenter urged VA to exclude
biosimilar products that FDA has not
determined to be interchangeable from
the definition of multi-source
medication. In the alternative, the
commenter stated that VA should clarify
that a biological product licensed by
FDA as a biosimilar is not
interchangeable absent an FDA
determination of such.

Commenters noted that the BPCIA
sets forth criteria for a biologic being
rated as a biosimilar product, and two
additional requirements for
interchangeability. Only those
biosimilar products that have met these
two additional criteria are deemed by
FDA to be interchangeable. Two
commenters stated that FDA sets a
higher standard for interchangeability of
biological products and other related

biosimilar products than it does for
biosimilarity or therapeutic equivalence
for smaller molecule drugs. The
commenters stated that, in the absence
of the robust data that FDA requires to
make a determination regarding
biosimilarity or interchangeability, VA
could potentially place patients at
significant risk.

One commenter stated that the
proposed rulemaking encourages the
use of the lowest cost biosimilar
regardless of interchangeability and
whether the biosimilar has been tested
for the indication for which it is
prescribed.

One commenter noted that there are
some smaller molecule drugs that have
not been determined by FDA to be
therapeutically equivalent. The
commenter stated that VA should
consider the unique safety questions
surrounding substitution of biological
products, including those that have
been determined to be biosimilar,
especially with regard to
immunogenicity.

One commenter stated that VA should
clarify that B rated biological products
have not been approved as
interchangeable with the reference
Product. FDA approval as an
interchangeable biological product (I
rated) requires the successful
demonstration of an entirely separate
and more rigorous set of standards. The
commenter states that VA should clarify
that the inclusion of B rated biologics in
the definition of multi-source
medication does not imply that B rated
biologics have been determined by FDA
to be interchangeable.

We appreciate the complete analyses
provided by the commenters on the
topic of biosimilarity and
interchangeability, and we have made
changes to the regulation responsive to
their concerns. Our reasoning follows.

The Purple Book lists biological
products, including any biosimilar and
interchangeable biological products
licensed by FDA under the PHSA. The
lists include the date a biological
product was licensed under 351(a) of
the PHSA and whether FDA evaluated
the biological product for reference
product exclusivity under section
351(k)(7) of the PHSA. The Purple Book
enables a user to see whether a
biological product licensed under
section 351(k) of the PHSA has been
determined by FDA to be biosimilar to
or interchangeable with a reference
biological product (an already-licensed
FDA biological product). Biosimilar and
interchangeable biological products
licensed under section 351(k) of the
PHSA are listed under the reference
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product to which biosimilarity or
interchangeability was demonstrated.

The BPCIA was enacted as part of the
Patient Protection and Affordable Care
Act (Affordable Care Act) (Pub. L. 111—
148) on March 23, 2010. The BPCIA
amends the PHSA and other statutes to
create an abbreviated licensure pathway
for biological products shown to be
biosimilar to or interchangeable with an
FDA-licensed biological reference
product (see sections 7001 through 7003
of the Affordable Care Act). Section
351(k) of the PHSA, added by the
BPCIA, sets forth the requirements for
an application for a proposed biosimilar
product and an application or a
supplement for a proposed
interchangeable product. There are three
relevant definitions in this statute.

Section 351(i) defines biosimilarity to
mean that the biological product is
highly similar to the reference product
notwithstanding minor differences in
clinically inactive components and that
there are no clinically meaningful
differences between the biological
product and the reference product in
terms of the safety, purity, and potency
of the product.

To meet the standard for
interchangeability, an applicant must
provide sufficient information to
demonstrate that the biological product
is biosimilar to the reference product
and can be expected to produce the
same clinical result as the reference
product in any given patient.
Additionally, if the biological product is
administered more than once to an
individual, the risk in terms of safety or
diminished efficacy of alternating or
switching between the use of the
biological product and the reference
product is not greater than the risk of
using the reference product without
such alternation or switch (see section
351(k)(4) of the PHSA). Interchangeable
products may be substituted for the
reference product by a pharmacist
without the intervention of the
prescribing health care provider (see
section 351(i)(3) of the PHSA).

Reference product means the single
biological product licensed under
section 351(a) of the PHSA against
which a biological product is evaluated
in a 351(k) application (section 351(i)(4)
of the PHSA).

The definition of multi-source
medication in this rulemaking was
crafted for only one purpose—to
differentiate several classes of
medication (including drugs and
biologics) that can be termed either Tier
1 or 2 for medication copayment
purposes. This definition does not
equate an I rated product with one that
is B rated by FDA. Nor does it conflict

with or supersede a determination by
FDA that a particular drug is the
therapeutic equivalent of another, or
that two biologics are biosimilar. The
Purple Book lists biological products,
including any biosimilar and
interchangeable biological products
licensed by FDA, and the definition of
multi-source medication at paragraph
(b)(1)(iv)(A)(2)(ii) recognizes that fact
and categorizes those already-licensed
products for VA’s purposes. We have
added clarifying language to indicate
that VA defers to FDA regarding both
therapeutic equivalence for drugs and
interchangeability for biological
products.

We do not agree with the commenter
concerned that the rulemaking
encourages the use of the lowest cost
biosimilar regardless of
interchangeability and whether it has
been tested for the indication for which
it is prescribed. A VA health care
provider makes decisions on prescribing
specific medications based on the
clinical need of the individual patient
being treated for a given illness or
condition. Prescribing decisions are
generally limited to those medications
included in the VA National Formulary,
which is discussed in greater detail
below. If a particular medication is not
available, sound clinical practice is for
the health care provider to select an
alternate medication that is
interchangeable or otherwise approved
by the FDA for treatment of the illness
or medical condition. Cost is only one
of several factors considered when VA
determines which medications are on
the National Formulary. In general,
individual prescribing choices are
influenced by medication copayment
charges only when the issue is raised by
the veteran, and only in those instances
where a clinically justifiable alternative
is available. We make no changes based
on this comment.

Definition of ‘“Multi-Source
Medication”: Substitutability

In paragraph (b)(1)(iv)(A)(3) we
proposed that the term “multi-source
medication” would include a
medication that has been and remains
approved by the FDA pursuant to FDCA
section 505(b)(1) or PHSA section
351(a); and has the same active
ingredient or active ingredients, works
in the same way and in a comparable
amount of time, and is determined by
VA to be substitutable for another
medication that has been and remains
approved by the FDA pursuant to FDCA
section 505(b)(1) or PHSA section
351(a).

One commenter expressed concerns
that the proposed rule gives VA total

discretion to determine whether two
approved drugs or biological products
are ‘‘substitutable.” The commenter
stated that VA should defer to FDA’s
determination of therapeutic
equivalence and interchangeability
when making decisions regarding
substitutability of products.

The commenter also expressed
concern that VA’s determination that
products are substitutable may be
misconstrued by the public as
indicating that the products have been
determined by FDA to be
interchangeable or therapeutically
equivalent when they are not.

One commenter stated that the
portion of the proposed rulemaking
addressing substitutability is written in
a manner to suggest that there may be
more treatment options, and thus there
are competitive forces at play, when
certain drugs and biologics have the
“same active ingredient or ingredients,
work . . .in the same way, and in a
comparable amount of time.” The
commenter argued that it is outside
VA’s authority to determine when
products are “substitutable” with one
another. The commenter stated that it is
FDA'’s scientific determinations about
therapeutic equivalence (for small
molecule drugs) and interchangeability
(for biologic products) that impact
substitutability determinations.

VA agrees that FDA determinations
regarding therapeutic equivalence and
interchangeability are important
considerations. However,
substitutability is not the same as
therapeutic equivalence or
interchangeability. Whether one
medication can be substituted for
another is a clinical decision made by
a health care provider, based on sound
clinical judgment, and the decision
should be evidence-based. A health care
provider may decide to substitute one
medication for another to treat a given
medical condition for several reasons
including, but not limited to, a
comparison of relative side effects,
contraindications, and potential adverse
reactions; patient tolerance of one
medication over another; a request by
the patient; or an effort to decrease costs
for the patient while achieving the same
or similar benefits. Therapeutic
equivalence and interchangeability may
play a part in the decision-making
process, dependent upon the range of
treatment options available to the health
care provider. When therapeutic
equivalence and interchangeability are
considerations, FDA determinations on
these issues are highly relevant. We
make no changes based on this
comment.
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Definition of “Multi-Source
Medication”: Authorized Generics

In paragraph (b)(1)(iv)(A)(4) we state
that the term “multi-source medication”
would also include a medication that is
a listed drug, as defined in 21 CFR
314.3, that has been approved under
FDCA section 505(c) and is marketed,
sold, or distributed directly or indirectly
to retail class of trade with either
labeling, packaging (other than
repackaging as the listed drug in blister
packs, unit doses, or similar packaging
for use in institutions), product code,
labeler code, trade name, or trademark
that differs from that of the listed drug.
The definition in paragraph
(b)(1)(iv)(A)(4) is substantively identical
to the definition of “authorized generic
drug” found in FDA regulations at 21
CFR 314.3.

One commenter stated that this
definition unfairly precludes drugs
approved as brand drugs and marketed
as generics (authorized generics) from
being included as a multiple-source
medication at the Tier 1 or 2 copayment
amount if there is no generic source
rated in the Orange Book or if a drug
approved as a brand drug is not lower
in cost than other generic sources.

For clarification, the FDA publication
“Approved Drug Products with
Therapeutic Equivalence Evaluations”
is commonly known as the Orange
Book. The Orange Book identifies drug
products approved on the basis of safety
and effectiveness by the FDA under the
FDCA. The publication does not include
drugs on the market approved only on
the basis of safety covered by the
ongoing Drug Efficacy Study
Implementation review or pre-1938
drugs. The main criterion for the
inclusion of any product is that the
product is the subject of an application
with an effective approval that has not
been withdrawn for safety or efficacy
reasons. In addition, the Orange Book
contains therapeutic equivalence
evaluations for approved generic drugs.
Finally, the Orange Book lists patents
that are purported to protect each drug.

The commenter stated that it is unfair
to charge veterans more for an
authorized generic drug simply because
there is no marketed generic drug
approved under section 505(j), or when
VA'’s cost for a drug approved as a brand
drug is only slightly higher than another
generic source.

Nothing in this rulemaking precludes
an authorized generic drug from
inclusion in either Tier 1 or 2.
Authorized generics are prescription
drugs produced by brand
pharmaceutical companies and
marketed under a private label, at

generic prices. Authorized generics
compete with generic products in that
they are identical to their brand
counterpart in both active and inactive
ingredients, while generic drugs are
required to contain only the same active
ingredient as the brand name.
Pharmaceutical manufacturers typically
launch an authorized generic when
patent protection and exclusivity have
expired, and the authorized generic
competes in the marketplace against any
generic equivalents approved by FDA.

The three classes of medications
defined for copayment purposes, Tier 1,
Tier 2, and Tier 3, are found in
paragraph (b)(1)(iv)(B)—(D). Multi-source
medications generally fall under either
Tier 1 or 2; placement in either tier
being governed by whether the
medication meets all the criteria found
at paragraph (b)(2) for Tier 1 placement.
The only medications that would fall
under Tier 3 are those approved by the
FDA under a New Drug Application
(NDA) or a biological product approved
by the FDA pursuant to a biologics
license agreement (BLA) that retains its
patent protection and exclusivity. The
definition of multi-source medication
specifically includes authorized generic
drugs at paragraph (b)(1)(iv)(A)(4).
There is nothing in the criteria for
inclusion in Tier 1 or 2 that would
disqualify an authorized generic
because no other generic equivalent had
yet been approved by FDA.

The comment does highlight two
elements of the Tier 3 definition that
may cause confusion: Patent protection
and exclusivity. Tier 3 medication
includes medications approved by FDA
under a NDA that retains exclusivity.
An authorized generic medication is
manufactured by the original patent
holder under a NDA, but is not
marketed under the brand name. While
an authorized generic medication may
not retain exclusivity for patent
purposes, the term “exclusivity” does
come into play. Authorized generic
medications are typically brought to the
market during the 180-day exclusivity
period during which a first filer of an
Abbreviated New Drug Application
(ANDA) under the Drug Price
Competition and Patent Term
Restoration Act (Pub. L. 98—417) can
bring to market a generic version of the
brand name drug. During this 180 day
period no other manufacturer may
market a generic version of the
medication, other than the original
patent holder who can market the
authorized generic. To clarify the scope
of Tier 3, we will amend the definition
of Tier 3 to explicitly state that Tier 3
does not include authorized generic

medications defined in paragraph
(b)(1)(iv)(A)(4).

The commenter further stated that if
the concern is that multiple source drug
prices be competitive, the requirement
should be that a drug approved as a
brand drug be equivalent in cost to a
generic version not lower in cost,
particularly given generic drug pricing
volatility. As noted above, the comment
is based on an incorrect analysis of the
definition of multi-source medication
and what is included in each tier for
copayment purposes. Authorized
generic medications (which are generic
versions of a medication that is
marketed by the brand drug
manufacturer) are not included in Tier
3. By definition, authorized generic
medications are considered multi-
source medication at paragraph
(b)(1)(iv)(A)(4). A drug approved by the
FDA as a brand drug is considered
under this rule in one of two ways,
dependent on whether the drug is
marketed as both a brand drug and
authorized generic medication, or solely
as a brand drug. In the latter case, the
brand drug would be considered a Tier
3 medication, while in the former case
the authorized generic medication
would be either a Tier 1 or 2, and the
brand drug would be Tier 3. This
differentiation between an authorized
generic medication and a brand drug is
consistent with how many non-VA
health insurers categorize these
products. The commenter correctly
states that generic drug pricing can be
volatile. However, VA has been
successful at stabilizing generic drug
acquisition prices through a variety of
government contract vehicles and
therefore has minimized generic price
volatility. Generic price volatility is not
the primary determining factor in
whether an authorized generic
medication is Tier 1 or 2. We do not
agree with the commenter that VA
should require brand drug to be
equivalent to either the authorized
generic version of that drug, or other
generic versions of that drug. Finally,
the description of authorized generic
medication in paragraph (b)(1)(iv)(A)(4)
does not include a requirement that the
medication be lower in cost; that
requirement is in (b)(1)(iv)(A)(2)(iii) and
is not applicable to authorized generic
medication. We make no change based
on this comment.

Tier Structure

One commenter stated that, while the
proposed rule is intended to align
medication copayments charged by VA
with commercial practice, the three-
tiered system deviates further from
established commercial practice than
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the current two-tiered system. The
commenter stated that the proposed
three-tiered model will lead to
confusion, and veterans may be less
likely to fill needed prescriptions.

The primary purpose of this
rulemaking is not to strictly align VA’s
medication copayment structure with
commercial practice. Rather, it is to
make medication copayments more
affordable to the greatest number of
affected veterans, while recognizing
differences in costs of those medications
to VA and the effect of that differential
for veterans who may exercise a non-VA
retail option. The previously utilized
two-tiered system was inflexible and
nonresponsive to changing conditions,
and resulted in some veterans bearing a
heavy financial burden to obtain
necessary medication. We make no
changes based on this comment.

One commenter was concerned that a
single source drug or biologic for which
there is no generic version is precluded
from Tier 2, even where there is a
therapeutic alternative that is also a
single source drug or biologic. The
commenter noted that single source
drugs on the VA National Formulary
may be clinically effective and cost
effective compared to alternative
treatments. The VA National Formulary
is a listing of products (drugs and
supplies) that must be available for
prescription at all VA facilities. Only
those products that actually have been
approved by FDA under a NDA, ANDA,
or biologics license, may be added to the
National Formulary.

The commenter stated that many high
use medications, such as oncology drugs
and biologics, are for conditions for
which no drug is available under
another tier and which may not be on
the VA formulary. The commenter
asserted that the proposed tier structure
will increase costs of these medications
for veterans.

One commenter did not support the
tiered copayment model, specifically
Tier 3. The commenter argued that
requiring higher copayments for Tier 3
medication penalizes veterans who
benefit from newer medication, those
who have no other option than using
medication that retain patent protection
and exclusivity to treat their medical
condition. The commenter further stated
that raising copayment amounts may
force veterans to pick and choose which
of several medications they will fill.

A medication is considered a
therapeutic alternative if that
medication differs chemically from the
medication prescribed, but has the same
therapeutic effect as the prescribed
medication. An example is the various
classes of calcium channel blockers that

are prescribed to treat hypertension.
One calcium channel blocking
medication could be considered a
therapeutic alternative to another,
dependent upon case-specific factors.
Placement of a medication into any of
the three copayment tiers is not
dependent on whether a therapeutic
alternative exists. Rather, the issue is
whether a particular medication is a
multi-source or single source
medication, and whether (in the case of
a multi-source medication) the
medication qualifies for Tier 1. The
primary criteria for determining
whether a medication is single source or
multi-source is if it is a medication
approved by the FDA under a New Drug
Application (NDA) or a biological
product approved by the FDA pursuant
to a biologics license agreement (BLA)
that retains its patent protection and
exclusivity and is not a multi-source
medication identified in paragraph
(b)(1)(iv)(A)(3) or (4). Using ‘““therapeutic
alternative” as the touchstone to
determine whether a medication is
single source would not be consistent
with the common usage of that term,
and would be difficult to administer
since medications may sometimes be
prescribed to treat several different
medical conditions. For one indication,
medication X may be the therapeutic
alternative to medication Y, and for
another indication would be the
therapeutic alternative to medication B.

Medication copayment amounts paid
in non-VA pharmacies vary dependent
upon whether the prescription is for a
generic or brand name medication. The
tiered copayment structure in this
rulemaking follows the same pattern.
What is commonly referred to as a brand
name medication is equivalent to a
medication that would fall under Tier 3.
VA estimates that approximately 15
percent of billable prescriptions
dispensed in a year will be in Tier 3,
and that the total copayments for
veterans prescribed Tier 3 medications
will remain the same for many veterans
and will decrease for a sizable portion.
A reduction in the copayment cap
provides a unique benefit to veterans
who exclusively use Tier 3 medications.
The total annual copayment costs for
these veterans will not exceed $700,
whereas under the prior regulations the
costs would be $960, or more for those
veterans in priority groups 7 or 8 that
are not currently subject to a cap. So,
while some veterans may still decide
not to fill all of their prescriptions, we
estimate that fewer will do so for
financial reasons as a result of these
changes.

We note that a veteran may request a
waiver of medication copayment

charges, as provided for in 38 CFR
17.105(c). That section states that the
veterans must submit a form requesting
a waiver, and that a hearing may be
requested. We make no changes based
on these comments.

Copayment Amounts

Two commenters stated that this rule
will still result in veterans being subject
to copayments higher than they would
have to pay in a non-VA pharmacy. One
commenter argued that VA should offer
the same copayment rates available in
non-VA pharmacies.

In the impact analysis published
concurrently with the proposed rule,
VA considered the potential costs or
savings to veterans as a result of this
rulemaking. Based on a comparison of
the current and proposed copayment
amounts, we anticipate that most
veterans would realize between a 10 and
50 percent reduction in their overall
pharmacy copayment liability each year
based on historic utilization patterns. By
our estimates, 94 percent of copayment
eligible veterans would experience no
cost increase, and 80 percent would
realize a savings of between $1 and $5
per 30-day equivalent of medications.
While a small percentage of veterans
may experience a small increase in
medication copayments, a large majority
will encounter no cost increase, or will
realize savings, as a result of this
rulemaking.

Medication copayment amounts vary
widely between different non-VA
pharmacies and under commercial
health insurer policies, due to many
factors. There is no standard non-VA
medication copayment rate structure
that can be used as a model for creating
a copayment structure in VA. Uniformly
adopting the lowest level of copayments
found outside of VA would result in a
copayment system that is not
sustainable in the long term, and could
possibly violate statutory requirements
in 38 U.S.C. 1722A(a), which requires
VA to charge a minimum copayment,
with certain limited exceptions. VA
believes that this rulemaking will result
in copayment amounts that will benefit
the greatest number of veterans. We
make no changes based on these
comments.

One commenter stated that
manufacturers may be providing VA
with competitive prices to increase
market share of a single source drug
within a therapeutic class, and the
lower cost to VA should be passed along
to veterans through a lower tier
copayment amount. Given the number
of pharmaceutical manufacturers and
suppliers VA contracts with, and the
varying terms and lengths of these
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contracts, determining copayments
amounts on an individual contract basis
would be difficult from an
administrative standpoint and could
lead to uncertainty as to the amount an
individual veteran would pay for a
medication copayment. In addition, this
could result in different copayments for
the same medication where more than
one manufacturer or supplier provides
that medication. Under this rulemaking,
VA does include acquisition cost as an
element considered in determining
whether a medication will be included
in Tier 1. See paragraph (b)(2). We make
no changes based on this comment.

Exemption From Copayments

One commenter stated that if a large
number of veterans are diagnosed with
any one medical condition such as
hypertension, medication to treat that
condition should be considered service-
connected and exempt from
copayments. Another commenter stated
that any veteran who has served in the
military over 20 years, or served in a
war or conflict, should be exempt from
medication copayments. The
commenter also stated that a pool of
emergency funds should be set aside for
use by veterans who are unable to afford
medication copayments.

Exemptions from the medication
copayment are controlled by statute.
Under 38 U.S.C. 1722A(a)(3), the
following veterans are exempt from the
medication copayment: A veteran with
a service-connected disability rated 50
percent or more; a veteran who is a
former prisoner of war; and, a veteran
whose annual income (as determined
under 38 U.S.C. 1503) does not exceed
the maximum annual rate of pension
which would be payable to such veteran
if such veteran were eligible for a VA
pension. VA does not have the statutory
authority to exempt other veterans from
the medication copayment. While VA
does not have the statutory authority to
exempt other veterans from medication
copayment charges, as noted above a
veteran may request a waiver of such
charges under 38 CFR 17.105(c). Service
connection is not determined by
whether a certain number of veterans
have been diagnosed with a particular
disease or condition. “Service-
connected” means that the disability
was incurred or aggravated in the line
of duty while in active military, naval,
or air service. 38 CFR 3.1(k). A finding
that a disability is service connected
means that the facts, shown by
evidence, establish that a particular
injury or disease resulting in disability
was incurred coincident with service in
the Armed Forces, or if preexisting such
service, was aggravated therein. 38 CFR

3.303(a). Likewise, VA does not have
the statutory authority to set aside
appropriated funds for the use of
individual veterans. We make no
changes based on these comments.

Miscellaneous

One commenter stated that, unlike the
Department of Defense, VA provides no
opportunity for veterans, manufacturers,
or the public to address the comparative
clinical benefits, and cost benefits or
effectiveness of a drug or biologic under
consideration for addition to the
National Formulary. The commenter
stated that VA should make the
formulary decision-making process
more transparent. The process VA
utilizes to consider changes to the
National Formulary is beyond the scope
of the rulemaking, and we make no
changes based on this comment.

One commenter asked for a
clarification on how this rulemaking
will impact contracting decisions for the
National Contract covering short acting
and human insulins, along with future
contracting processes. Although changes
in the prices of certain medications may
affect certain future contracting actions,
VA will continue to follow all federal
contracting requirements and will make
purchases accordingly.

Finally, we make a technical edit to
paragraph (b)(1). This paragraph
establishes the medication copayment
amounts for each tier of medication. As
drafted, each clause in paragraph
(b)(1)(i) through (iii) reads “[f]or a 30-
day supply or less of . . . medication,
the copayment amount is . . .”” This
language could be misinterpreted to
mean that no medication copayment is
charged for medication amounts greater
than 30 days. This would be
inconsistent with the statutory mandate
at 38 U.S.C. 1722A(a), that VA must
require certain veterans to pay at least
a $2 copayment for each 30-day supply
of medication furnished on an
outpatient basis for the treatment of a
non-service-connected disability or
condition. In prior rulemakings we used
the phrase “for each 30-day or less
supply of medication” when
establishing copayment amounts.
Paragraph (b)(1) is edited to reflect that
same language.

Based on the rationale set forth in the
proposed rule and in this document, VA
is adopting the provisions of the
proposed rule as a final rule with
changes as noted above.

Effect of Rulemaking

Title 38 of the Code of Federal
Regulations, as revised by this final
rulemaking, represents VA’s
implementation of its legal authority on

this subject. Other than future
amendments to this regulation or
governing statutes, no contrary guidance
or procedures are authorized. All
existing or subsequent VA guidance
must be read to conform with this
rulemaking if possible or, if not
possible, such guidance is superseded
by this rulemaking.

Paperwork Reduction Act

This final rule contains no provisions
constituting a collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility Act
(5 U.S.C. 601—612). This final rule will
generally be small business neutral. The
rule will not affect pharmaceutical
manufacturers, as it does not change the
amount VA pays for medications to
supply its pharmaceutical benefits
program, only the amount VA collects
from veterans as copayments. To the
extent there are effects on
pharmaceutical companies, we believe
it will most likely have a positive affect
if VA is purchasing more medications
and supplies from them. Similarly, VA
does not believe that this rule will have
a significant economic impact on small
pharmacies. It is possible that some
veterans will choose to fill their
prescriptions within VA rather than
from a community pharmacist, but we
anticipate such a shift will not result in
a significant economic impact on a
substantial number of such entities.
Therefore, under 5 U.S.C. 605(b), this
rulemaking is exempt from the initial
and final regulatory flexibility analysis
requirements of sections 603 and 604.

Executive Order 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “significant
regulatory action,” requiring review by
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the Office of Management and Budget
(OMB), unless OMB waives such
review, as “‘any regulatory action that is
likely to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this final rule have been
examined, and it has been determined
to be a significant regulatory action
under Executive Order 12866 because it
is likely to result in a rule that may have
an annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities. VA’s
impact analysis can be found as a
supporting document at http://
www.regulations.gov, usually within 48
hours after the rulemaking document is
published. Additionally, a copy of the
rulemaking and its impact analysis are
available on VA’s Web site at http://
www.va.gov/orpm/, by following the
link for “VA Regulations Published
From FY 2004 Through Fiscal Year to
Date.”

Congressional Review Act

This final rule is subject to the
Congressional Review Act provisions of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (5
U.S.C. 801, et seq.), which specifies that
before a rule can take effect, the Federal
agency promulgating the rule shall
submit to each House of the Congress
and to the Comptroller General a report
containing a copy of the rule along with
other specified information. The
required report and this rule have been
submitted to Congress and the
Comptroller General for review.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before

issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule will have no
such effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.007, Blind Rehabilitation Centers;
64.008, Veterans Domiciliary Care;
64.009, Veterans Medical Care Benefits;
64.010, Veterans Nursing Home Care;
64.011, Veterans Dental Care; 64.012,
Veterans Prescription Service; 64.013,
Veterans Prosthetic Appliances; 64.014,
Veterans State Domiciliary Care; 64.015,
Veterans State Nursing Home Care;
64.018, Sharing Specialized Medical
Resources; 64.019, Veterans
Rehabilitation Alcohol and Drug
Dependence; 64.022, Veterans Home
Based Primary Care; and 64.024, VA
Homeless Providers Grant and Per Diem
Program.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. Gina
S. Farrisee, Deputy Chief of Staff,
Department of Veterans Affairs,
approved this document on October 3,
2016, for publication.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Government contracts, Grant
programs—health, Grant programs—
veterans, Health care, Health facilities,
Health professions, Health records,
Homeless, Medical and Dental schools,
Medical devices, Medical research,
Mental health programs, Nursing
homes, Reporting and recordkeeping
requirements, Travel and transportation
expenses, Veterans.

Dated: December 2, 2016.
Michael Shores,

Acting Director, Regulation Policy &
Management, Office of the Secretary,
Department of Veterans Affairs.

For the reasons set out in the
preamble, VA amends 38 CFR part 17 as
follows:

PART 17—MEDICAL

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, and as noted in
specific sections.
m 2. Amend §17.110 by:
m a. Revising paragraph (a).
m b. Revising paragraphs (b)(1)(i)
through (iii).
m c. Adding paragraph (b)(1)(iv).
m d. Revising paragraphs (b)(2) and (3),
and adding a heading to paragraph
(b)(4).
m e. Adding paragraph (b)(5).

The revisions and additions read as
follows:

§17.110 Copayments for medications.

(a) General. This section sets forth
requirements regarding copayments for
medications provided to veterans by
VA. For purposes of this section, the
term ‘“‘medication”” means prescription
and over-the-counter medications, as
determined by the Food and Drug
Administration (FDA), but does not
mean medical supplies, oral nutritional
supplements, or medical devices. Oral
nutritional supplements are
commercially prepared nutritionally
enhanced products used to supplement
the intake of individuals who cannot
meet nutrient needs by diet alone.

(b) * ok %

(1) * x %

(i) For each 30-day or less supply of
Tier 1 medications, the copayment
amount is $5.

(ii) For each 30-day or less supply of
Tier 2 medications, the copayment
amount is $8.

(iii) For each 30-day or less supply of
Tier 3 medications, the copayment
amount is $11.

(iv) For purposes of this section:

(A) Multi-source medication is any
one of the following:

(1) A medication that has been and
remains approved by the FDA—

(1) Under sections 505(b)(2) or 505(j)
of the Food, Drug, and Cosmetic Act
(FDCA, 21 U.S.C. 355), and that has
been granted an A-rating in the current
version of the FDA’s Approved Drug
Products with Therapeutic Equivalence
Evaluations (the Orange Book); or

(i) Under section 351(k) of the Public
Health Service Act (PHSA, 42 U.S.C.
262), and that has been granted an I or
B rating in the current version of the
FDA'’s Lists of Licensed Biological
Products with Reference Product
Exclusivity and Biosimilarity or
Interchangeability Evaluations (the
Purple Book). FDA determines both
therapeutic equivalence for drugs and
interchangeability for biological
products.
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(2) A medication that—

(1) Has been and remains approved by
the FDA pursuant to FDCA section
505(b)(1) or PHSA section 351(a);

(i1) Which is referenced by at least one
FDA-approved product that meets the
criteria of paragraph (b)(1)(iv)(A)(1) of
this section; and

(7i]) Which is covered by a contracting
strategy in place with pricing such that
it is lower in cost than other generic
sources.

(3) A medication that—

(1) Has been and remains approved by
the FDA pursuant to FDCA section
505(b)(1) or PHSA section 351(a); and

(i7) Has the same active ingredient or
active ingredients, works in the same
way and in a comparable amount of
time, and is determined by VA to be
substitutable for another medication
that has been and remains approved by
the FDA pursuant to FDCA section
505(b)(1) or PHSA section 351(a). This
may include but is not limited to insulin
and levothyroxine.

(4) A listed drug, as defined in 21 CFR
314.3, that has been approved under
FDCA section 505(c) and is marketed,
sold, or distributed directly or indirectly
to retail class of trade with either
labeling, packaging (other than
repackaging as the listed drug in blister
packs, unit doses, or similar packaging
for use in institutions), product code,
labeler code, trade name, or trademark
that differs from that of the listed drug.

(B) Tier 1 medication means a multi-
source medication that has been
identified using the process described in
paragraph (b)(2) of this section.

(C) Tier 2 medication means a multi-
source medication that is not identified
using the process described in
paragraph (b)(2) of this section.

(D) Tier 3 medication means a
medication approved by the FDA under
a New Drug Application (NDA) or a
biological product approved by the FDA
pursuant to a biologics license
agreement (BLA) that retains its patent
protection and exclusivity and is not a
multi-source medication identified in
paragraph (b)(1)(iv)(A)(3) or (4) of this
section.

(2) Determining Tier 1 medications.
Not less than once per year, VA will
identify a subset of multi-source
medications as Tier 1 medications using
the criteria below. Only medications
that meet all of the criteria in
paragraphs (b)(2)(i), (ii), and (iii) will be
eligible to be considered Tier 1
medications, and only those
medications that meet all of the criteria
in paragraph (b)(2)(i) of this section will
be assessed using the criteria in
paragraphs (b)(2)(ii) and (iii).

(i) A medication must meet all of the
following criteria:

(A) The VA acquisition cost for the
medication is less than or equal to $10
for a 30-day supply of medication;

(B) The medication is not a topical
cream, a product used to treat
musculoskeletal conditions, an
antihistamine, or a steroid-containing
medication;

(C) The medication is available on the
VA National Formulary;

(D) The medication is not an
antibiotic that is primarily used for
short periods of time to treat infections;
and

(E) The medication primarily is used
to either treat or manage a chronic
condition, or to reduce the risk of
adverse health outcomes secondary to
the chronic condition, for example,
medications used to treat high blood
pressure to reduce the risks of heart
attack, stroke, and kidney failure. For
purposes of this section, conditions that
typically are known to persist for 3
months or more will be considered
chronic.

(ii) The medication must be among
the top 75 most commonly prescribed
multi-source medications that meet the
criteria in paragraph (b)(2)(i) of this
section, based on the number of
prescriptions issued for a 30-day or less
supply on an outpatient basis during a
fixed period of time.

(iii) VA must determine that the
medication identified provides
maximum clinical value consistent with
budgetary resources.

(3) Information on Tier 1 medications.

Not less than once per year, VA will
publish a list of Tier 1 medications in
the Federal Register and on VA’s Web
site at www.va.gov/health.
(4) Veterans Choice Program.
(5) Copayment cap. The total amount
of copayments for medications in a
calendar year for an enrolled veteran
will not exceed $700.
* * * * *
[FR Doc. 2016-29515 Filed 12-9-16; 8:45 am]
BILLING CODE 8320-01-P

* *x %

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2014-0424; FRL-9956-35-
Region 4]

Air Plan Approval/Disapproval; MS;
Infrastructure Requirements for the
2012 PM., s National Ambient Air
Quality Standard

AGENCY: Environmental Protection
Agency.

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve, in part, and disapprove in part,
the State Implementation Plan (SIP)
submission, submitted by the State of
Mississippi, through the Mississippi
Department of Environmental Quality
(MDEQ), on December 11, 2015, to
demonstrate that the State meets the
infrastructure requirements of the Clean
Air Act (CAA or Act) for the 2012
annual fine particulate matter (PM- s)
national ambient air quality standard
(NAAQS). The CAA requires that each
state adopt and submit a SIP for the
implementation, maintenance and
enforcement of each NAAQS
promulgated by EPA, which is
commonly referred to as an
“infrastructure SIP submission.” MDEQ
certified that the Mississippi SIP
contains provisions that ensure the 2012
Annual PM, s NAAQS is implemented,
enforced, and maintained in
Mississippi. With the exception of the
PSD permitting requirements and the
interstate transport provisions, for
which EPA is not acting upon, and the
state board majority requirements
respecting significant portion of income,
for which EPA is finalizing disapproval,
EPA is finalizing that portions of
Mississippi’s infrastructure submission,
submitted to EPA on December 11,
2015, as satisfying certain required
infrastructure elements for the 2012
Annual PM, s NAAQS.

DATES: This rule will be effective
January 11, 2017.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR—
2014-0424. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
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schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Tiereny Bell, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Ms. Bell
can be reached via electronic mail at
bell.tiereny@epa.gov or via telephone at
(404) 562-9088.

SUPPLEMENTARY INFORMATION:

I. Background and Overview

On December 14, 2012, EPA
promulgated a revised primary annual
PM, s NAAQS. The standard was
strengthened from 15.0 micrograms per
cubic meter (ug/m3) to 12.0 pg/m3. See
78 FR 3086 (January 15, 2013). Pursuant
to section 110(a)(1) of the CAA, states
are required to submit SIPs meeting the
applicable requirements of section
110(a)(2) within three years after
promulgation of a new or revised
NAAQS or within such shorter period
as EPA may prescribe. Section 110(a)(2)
requires states to address basic SIP
elements such as requirements for
monitoring, basic program requirements
and legal authority that are designed to
assure attainment and maintenance of
the NAAQS. States were required to
submit such SIPs for the 2012 Annual
PM, s NAAQS to EPA no later than
December 14, 2015.

In a proposed rulemaking published
on June 8, 2016 (81 FR 36848), EPA
proposed to approve in part and
disapprove in part Mississippi’s
December 11, 2015, SIP submission for
the 2012 Annual PM, s NAAQS. In the
June 8, 2016 proposed rulemaking, EPA
proposed to disapprove the state board
majority requirements respecting
significant portion of income of
110(a)(2)(E)(ii). Also in the June 8, 2016
proposal, EPA did not propose any
action regarding the preconstruction
PSD permitting requirements for major
sources of sections 110(a)(2)(C), prong 3
of (D)(i), and (J), and the interstate
transport requirements of section
110(a)(2)(D)(1)(I) and (II) (prongs 1, 2,
and 4). On March 18, 2015 (80 FR
14019), EPA approved Mississippi’s
December 11, 2015, infrastructure SIP
submission regarding the PSD
permitting requirements for major
sources of sections 110(a)(2)(C), prong 3
of D(i), and (J) for the 2012 Annual
PM, s NAAQS. Therefore, EPA is not
taking any action today pertaining to
sections 110(a)(2)(C), prong 3 of D(i),

and (J). Additionally, on May 25, 2016,
EPA finalized a rule related to prong 4
of 110(a)(2)(D)(i)(II) of Mississippi’s
December 11, 2015, SIP submission for
the 2012 Annual PM, s NAAQS and will
therefore not be acting upon this
element today. See 81 FR 33139. With
respect to the interstate transport
requirements of section 110(a)(2)(D)(i)(I)
(prongs 1 and 2), EPA will consider
these requirements in relation to
Mississippi’s 2012 Annual PM; 5
NAAQS infrastructure submission in a
separate rulemaking. The details of
Mississippi’s submission and the
rationale for EPA’s actions for this final
rule are explained in the June 8, 2016,
proposed rulemaking. Comments on the
proposed rulemaking were due on or
before July 8, 2016. EPA received no
adverse comments on the proposed
action.

II. Final Action

With regard to the state board
majority requirements respecting
significant portion of income, EPA is
finalizing a disapproval of Mississippi’s
December 11, 2015, infrastructure
submission. Under section 179(a) of the
CAA, final disapproval of a submittal
that addresses a requirement of a CAA
Part D Plan or is required in response to
a finding of substantial inadequacy as
described in CAA section 110(k)(5) (SIP
call) starts a sanctions clock. The
portion of section 110(a)(2)(E)(ii)
provisions (the provisions being
proposed for disapproval in this notice)
were not submitted to meet
requirements for Part D or a SIP call,
and therefore, no sanctions will be
triggered. However, this final action will
trigger the requirement under section
110(c) that EPA promulgate a Federal
Implementation Plan (FIP) no later than
two years from the date of the
disapproval unless the State corrects the
deficiency, and EPA approves the plan
or plan revision before EPA promulgates
such FIP. With the exceptions noted
above, EPA is taking final action to
approve Mississippi’s infrastructure SIP
submission for the 2012 Annual PM, s
NAAQS because the submission is
consistent with section 110 of the CAA.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting

federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), nor will it impose
substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
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report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 10, 2017. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it

extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: November 28, 2016.
Heather McTeer Toney,
Acting Regional Administrator, Region 4.
40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart Z—Mississippi

m 2. Section 52.1270(e) is amended by
adding a new entry “110(a)(1) and (2)
Infrastructure Requirements for the 2012
Annual PM, s NAAQS” at the end of the
table to read as follows:

§52. 1270 Identification of plan.
* * * * *
(e) * x %

EPA APPROVED MISSISSIPPI NON-REGULATORY PROVISIONS

Name of non-regulatory  Applicable geographic

State submittal

SIP provision or nonattainment area  date/effective date EPA approval date Explanation
110(a)(1) and (2) Infra-  MissiSSIppi .......cecveenee. 12/11/2015 12/12/2016, [Insert ci-  With the exception of sections: 110(a)(2)(C)

structure Require-
ments for the 2012
Annual PM, 5
NAAQS.

tation of publication

in Federal Register].

and (J) concerning PSD permitting require-
ments; 110(a)(2)(D)(i)(I) and (Il) (prongs 1
through 4) concerning interstate transport
requirements and the state board majority
requirements respecting significant portion
of income of section 110(a)(2)(E)(ii).

[FR Doc. 2016-29593 Filed 12—9-16; 8:45 am|
BILLING CODE 6560-50—-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 75
RIN 0991-AC06

Health and Human Services Grants
Regulation

AGENCY: Division of Grants, Office of
Grants Policy, Oversight, and
Evaluation, Office of the Assistant
Secretary for Financial Resources,
Department of Health and Human
Services.

ACTION: Final rule.

SUMMARY: This final rule makes changes
to the Department of Health and Human
Services’ (HHS) adoption of the Office
of Management and Budget’s (OMB)
(“Uniform Administrative
Requirements”) published on December
19, 2014 and the technical amendments
published by HHS on January 20, 2016.
HHS codified the OMB language, with
noted modifications as explained in the
preamble to the December
promulgation. The HHS-specific

modifications to the Uniform
Administrative Requirements adopted
prior regulatory language that was not in
conflict with OMB’s language, and
provided additional guidance to the
regulated community. Unlike all of the
other modifications to the Uniform
Administrative Requirements, these
additional changes, although based on
existing law or HHS policy, were not
previously codified in regulation. HHS
sought comment on these proposed
changes in a notice of proposed
rulemaking published on July 13, 2016.
This final rule implements these
regulatory changes. It also corrects one
typographical error that was recently
discovered in the most recent
promulgation of the Uniform
Administrative Requirements.

DATES: This rule is effective on January
11, 2017.

FOR FURTHER INFORMATION CONTACT:
Quadira Dantro, MSHS, CRA at (202)
260-6825.

SUPPLEMENTARY INFORMATION:

Background

This final rule makes changes to the
HHS’s adoption of the Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards published on December

19, 2014 (79 FR 75871) and the
technical amendments published by
HHS on January 20, 2016 (81 FR 3004).
HHS codified the OMB language, with
noted modifications, in 45 CFR part 75.
Unlike all of the other modifications to
the Uniform Administrative
Requirements, these additional changes,
although based on existing law or HHS
policy, were not previously codified in
regulation. This final rule implements
these regulatory changes.

HHS received 24 relevant comments
on the notice of proposed rulemaking,
half of which were strongly supportive
of the proposed rule. HHS addresses all
of the comments below.

A. Nondiscrimination Provisions

Comment: HHS received twelve
comments on these provisions, all of
which were strongly supportive of the
codification of the nondiscrimination
provisions in HHS awards and the
recognition of same-sex marriages.
Several of these supportive comments
also provided additional areas for
consideration specifically regarding the
definition of discrimination on the basis
of sex. Collectively, the comments
indicated that HHS should define
discrimination on the basis of sex
explicitly to include discrimination on
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the basis of sex stereotyping, gender
identity, sexual orientation, pregnancy,
intersex traits, and the presence of
atypical sex characteristics.

Response: HHS appreciates the
comments received, and thanks
commenters for their positive reactions
and helpful suggestions. For the time
being, HHS does not believe it is
necessary to add additional categories to
the list of non-merit based factors. We
note that the determination whether a
factor is merit-based for purposes of
applying the prohibition will depend on
the nature of the particular grant at
issue. HHS has therefore decided not to
amend the nondiscrimination language
proposed in 45 CFR 75.300.

Comment: One comment urged HHS
and its partner federal agencies to
broadly construe age discrimination
protections to support young people as
well as older Americans. The comment
noted that while many age
discrimination laws are enacted with
older adults in mind, it is important to
recognize the stigmatization of young
people and adolescents, particularly in
the healthcare arena.

Response: HHS agrees that young
people and adolescents should have
access to health care and services free
from discrimination. No alterations of
the regulatory text are necessary to
implement these protections. We note
that, while employment laws enforced
by the Equal Employment Opportunity
Commission apply to applicants and
employees forty or older, youth have
additional rights under other federal,
state, or local laws. The Age
Discrimination Act of 1975 (Age Act),
for instance, prohibits discrimination
against young people and older
Americans on the basis of age in
federally funded programs and
activities. In some cases, the Age Act
permits age distinctions that reasonably
take into account age as a factor
necessary to the normal operation or the
achievement of any statutory objective.
State and local discrimination laws may
offer broader protection.

Comment: One commenter indicated
that HHS should specify that the
nondiscrimination provisions included
in § 75.300(c) flow down to subawards.

Response: HHS notes that the
provisions of 45 CFR part 75 already
address the flow down of requirements.
45 CFR 75.101(b)(1) stating that the
terms and conditions of Federal awards
flow down to subawards to
subrecipients unless a particular section
of this part or the terms and conditions
of the Federal award specifically
indicate otherwise.

Comment: Several commenters noted
that the provisions of § 75.300(c) do not

apply to funding under the Temporary
Assistance for Needy Families Program
(TANF) (title IV-A of the Social
Security Act, 42, U.S.C. 601-619). These
commenters suggested that HHS should
provide additional guidance to TANF
grantees on nondiscrimination.

Response: HHS appreciates the
importance of continued education on
the full scope of nondiscrimination
obligations. The Administration for
Children and Families shares this
commitment.

B. Indirect Cost Rates

Comment: HHS received three
comments regarding the proposed eight
percent cap on indirect cost rates for
foreign organizations. Notably, HHS did
not receive any comments that objected
to the imposition of the same eight
percent cost cap on indirect cost rates
for training grants. The comments
received suggested that the proposed
provision was in conflict with
§ 75.414(f), and that HHS should instead
adopt a ten percent cap on indirect cost
rates for these organizations.

Response: A non-Federal entity that
has never received an indirect cost rate
that is a foreign organization or foreign
public entity, or that would conduct a
training grant, would be limited to the
eight percent modified total direct cost
rate as articulated in § 75.414(c)(3).
Commenters indicated that this
limitation conflicts with § 75.414(f),
which would permit an entity that had
never received an indirect cost rate to
charge a de minimis rate of ten percent.

HHS agrees that this is inconsistent,
and has added clarifying language to
paragraph (f) to ensure that there is no
conflict.

C. Indian Self Determination and
Education Assistance Act

Comment: HHS received numerous
comments, both through the
regulations.gov portal and separately
through the HHS Office of
Intergovernmental and External Affairs,
on the proposed language clarifying that
applicability of certain provisions of the
Uniform Administrative Requirements
to contracts and compacts awarded
pursuant to the Indian Self
Determination and Education
Assistance Act (ISDEAA). The
comments received requested additional
tribal consultation on these issues.

Response: The Department is in the
process of conducting this tribal
consultation, and will proceed as
appropriate after that consultation has
concluded. The regulatory language
from the notice of proposed rulemaking
is not included in this final rule.

D. Other Issues

HHS received no comments on the
portions of the notice of proposed
rulemaking suggesting changes to the
proposed language regarding same-sex
spouses, marriages, and households,
payment provisions as applied to states,
public access to records, or shared
responsibility payments. Consequently,
HHS is finalizing the regulatory
language without modification. In
addition, HHS is amending one
provision to correct a typographical
error that was inadvertently included in
the most recent promulgation of the
Uniform Administrative Requirements,
so that the HHS promulgation matches
the OMB guidance as intended.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. Ch.
3506; 5 CFR 1320 Appendix A.1), HHS
reviewed this final rule and determined
that there are no new collections of
information contained therein.

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires that an agency provide a final
regulatory flexibility analysis or to
certify that the rule will not have a
significant economic impact on a
substantial number of small entities.
This final rule aligns 45 CFR part 75
with various regulatory and statutory
provisions, implements Supreme Court
decisions, and codifies long-standing
policies thus clarifying and enhancing
the provisions in HHS’s interim final
guidance issued December 19, 2014, and
amended on January 20, 2016. In order
to ensure that the public receives the
most value, it is essential that HHS grant
programs function as effectively and
efficiently as possible, and that there is
a high level of accountability to prevent
waste, fraud, and abuse. The additions
provide enhanced direction for the
public and will not have a significant
economic impact beyond HHS’s current
regulations.

Executive Order 12866 Determination

Pursuant to Executive Order 12866,
HHS has designated this final rule to be
economically non-significant. This rule
is not being treated as a ““significant
regulatory action” under section 3(f) of
Executive Order 12866. Accordingly,
the rule has not been reviewed by the
Office of Management and Budget.

Unfunded Mandates Reform Act of
1995 Determination

Section 202 of the Unfunded
Mandates Reform Act of 1995
(Unfunded Mandates Act) (2 U.S.C.
1532) requires that covered agencies
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prepare a budgetary impact statement
before promulgating a rule that includes
any Federal mandate that may result in
the expenditure by State, local, and
tribal governments, in the aggregate, or
by the private sector, of $100 million or
more in any one year. If a budgetary
impact statement is required, section
205 of the Unfunded Mandates Act also
requires covered agencies to identify
and consider a reasonable number of
regulatory alternatives before
promulgating a rule. HHS has
determined that this final rule will not
result in expenditures by State, local,
and tribal governments, or by the
private sector, of $100 million or more
in any one year. Accordingly, HHS has
not prepared a budgetary impact
statement or specifically addressed the
regulatory alternatives considered.

Executive Order 13132 Determination

HHS has determined that this final
rule does not have any Federalism
implications, as required by Executive
Order 13132.

List of Subjects in 45 CFR Part 75

Accounting, Administrative practice
and procedure, Cost principles, Grant
programs, Grant programs—health,
Grants administration, Hospitals,
Indians, Nonprofit organizations
reporting and recordkeeping
requirements, State and local
governments.

Dated: November 25, 2016.

Sylvia M. Burwell,
Secretary, Department of Health and Human
Services.

For the reasons set forth in the
preamble, part 75 of title 45 of the Code
of Federal Regulations is amended as
follows:

PART 75—UNIFORM ADMINISTRATIVE
REQUIREMENTS, COST PRINCIPLES,
AND AUDIT REQUIREMENTS FOR HHS
AWARDS

m 1. The authority citation for 45 CFR
part 75 continues to read as follows:

Authority: 5 U.S.C. 301.

m 2. Amend § 75.101 by adding
paragraph (f) to read as follows:

§75.101 Applicability.
* * * * *

(f) Section 75.300(c) does not apply to
the Temporary Assistance for Needy
Families Program (title IV-A of the
Social Security Act, 42 U.S.C. 601-619).

§75.110 [Amended]

m 3. Amend § 75.110(a) by removing
“75.355” and adding, in its place,
“75.335”.

m 4. Amend § 75.300 by adding

paragraphs (c) and (d) to read as follows:

§75.300 Statutory and national policy
requirements.
* * * * *

(c) It is a public policy requirement of
HHS that no person otherwise eligible
will be excluded from participation in,
denied the benefits of, or subjected to
discrimination in the administration of
HHS programs and services based on
non-merit factors such as age, disability,
sex, race, color, national origin, religion,
gender identity, or sexual orientation.
Recipients must comply with this
public policy requirement in the
administration of programs supported
by HHS awards.

(d) In accordance with the Supreme
Court decisions in United States v.
Windsor and in Obergefell v. Hodges, all
recipients must treat as valid the
marriages of same-sex couples. This
does not apply to registered domestic
partnerships, civil unions or similar
formal relationships recognized under
state law as something other than a
marriage.

m 5. Revise § 75.305(a) to read as
follows:

§75.305 Payment.

(a)(1) For states, payments are
governed by Treasury-State CMIA
agreements and default procedures
codified at 31 CFR part 205 and TFM
4A-2000 Overall Disbursing Rules for
All Federal Agencies.

(2) To the extent that Treasury-State
CMIA agreements and default
procedures do not address expenditure
of program income, rebates, refunds,
contract settlements, audit recoveries
and interest earned on such funds, such
funds must be expended before
requesting additional cash payments.

* * * * *

m 6. Revise § 75.365 to read as follows:

§75.365 Restrictions on public access to
records.

Consistent with § 75.322, HHS
awarding agencies may require
recipients to permit public access to
manuscripts, publications, and data
produced under an award. However, no
HHS awarding agency may place
restrictions on the non-Federal entity
that limit public access to the records of
the non-Federal entity pertinent to a
Federal award identified in §§ 75.361
through 75.364, except for protected
personally identifiable information (PII)
or when the HHS awarding agency can
demonstrate that such records will be
kept confidential and would have been
exempted from disclosure pursuant to
the Freedom of Information Act (5

U.S.C. 552) or controlled unclassified
information pursuant to Executive
Order 13556 if the records had belonged
to the HHS awarding agency. The
Freedom of Information Act (5 U.S.C.
552) (FOIA) does not apply to those
records that remain under a non-Federal
entity’s control except as required under
§ 75.322. Unless required by Federal,
state, local, or tribal statute, non-Federal
entities are not required to permit
public access to their records identified
in §§75.361 through 75.364. The non-
Federal entity’s records provided to a
Federal agency generally will be subject
to FOIA and applicable exemptions.

m 7.In § 75.414, add paragraphs (c)(1)(i)
through (iii) and revise the first sentence
of paragraph (f) to read as follows:

§75.414

*

Indirect (F&A) costs.

* * * *

(c) *

(1) *

(i) Indirect costs on training grants are
limited to a fixed rate of eight percent
of MTDC exclusive of tuition and
related fees, direct expenditures for
equipment, and subawards in excess of
$25,000;

(ii) Indirect costs on grants awarded to
foreign organizations and foreign public
entities and performed fully outside of
the territorial limits of the U.S. may be
paid to support the costs of compliance
with federal requirements at a fixed rate
of eight percent of MTDC exclusive of
tuition and related fees, direct
expenditures for equipment, and
subawards in excess of $25,000; and,

(iii) Negotiated indirect costs may be
paid to the American University, Beirut,
and the World Health Organization.

* * * * *

EE
L

(f) In addition to the procedures
outlined in the appendices in paragraph
(e) of this section, any non-Federal
entity that has never received a
negotiated indirect cost rate, except for
those non-Federal entities described in
paragraphs (c)(1)(i) and (ii) and section
(D)(1)(b) of appendix VII to this part,
may elect to charge a de minimis rate of
10% of modified total direct costs
(MTDC) which may be used
indefinitely.* * *

* * * * *

m 8. Add § 75.477 to read as follows:

§75.477 Shared responsibility payments.

(a) Payments for failure to maintain
minimum essential health coverage.
Any payments or assessments imposed
on an individual or individuals
pursuant to 26 U.S.C. 5000A(b) as a
result of any failure to maintain
minimum essential coverage as required
by 26 U.S.C. 5000A(a) are not allowable



89396

Federal Register/Vol. 81, No. 238/Monday, December 12, 2016 /Rules and Regulations

expenses under Federal awards from an
HHS awarding agency.

(b) Payments for failure to offer health
coverage to employees. Any payments
or assessments imposed on an employer
pursuant to 26 U.S.C. 4980H as a result
of the employer’s failure to offer to its
full-time employees (and their
dependents) the opportunity to enroll in
minimum essential coverage under an
eligible employer-sponsored plan are
not allowable expenses under Federal
awards from an HHS awarding agency.

[FR Doc. 2016-29752 Filed 12-9-16; 8:45 am]
BILLING CODE 4150-24-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 151130999-6225-01]
RIN 0648—-XF069

Fisheries of the Northeastern United
States; Atlantic Bluefish Fishery;
Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; approval of
quota transfer.

SUMMARY: NMFS announces its approval
of a transfer of 2016 commercial
bluefish quota from the State of

Maryland to the State of New York. The
approval of the transfer complies with
the Atlantic Bluefish Fishery
Management Plan quota transfer
provision. This announcement also
informs the public of the revised
commercial quotas for Maryland and
New York.

DATES: Effective December 9, 2016
through December 31, 2016.

FOR FURTHER INFORMATION CONTACT: Reid
Lichwell, Fishery Management
Specialist, (978) 281-9112.

SUPPLEMENTARY INFORMATION:
Regulations governing the Atlantic
bluefish fishery are found in 50 CFR
648.160 through 648.167. The
regulations require annual specification
of a commercial quota that is
apportioned among the coastal states
from Maine through Florida. The
process to set the annual commercial
quota and the percent allocated to each
state are described in §648.162.

The final rule implementing
Amendment 1 to the Bluefish Fishery
Management Plan published in the
Federal Register on July 26, 2000 (65 FR
45844), and provided a mechanism for
transferring bluefish quota from one
state to another. Two or more states,
under mutual agreement and with the
concurrence of the Administrator,
Greater Atlantic Region, NMFS
(Regional Administrator), can request
approval of a transfer of bluefish
commercial quota under
§648.162(e)(1)(i) through (iii). The
Regional Administrator must first

approve any such transfer based on the
criteria in § 648.162(e).

Maryland and New York have
requested the transfer of 50,000 lb
(22,680 kg) of bluefish commercial
quota from Maryland to New York. Both
states have certified that the transfer
meets all pertinent state requirements.
This quota transfer was requested by
New York to ensure that its 2016 quota
would not be exceeded. The Regional
Administrator has approved this quota
transfer based on his determination that
the criteria set forth in § 648.162(e)(1)(i)
through (iii) have been met. The revised
bluefish quotas for calendar year 2016
are: Maryland, 96,631 1b (43,831 kg);
and New York, 927,289 1b (420,611 kg).
These quota adjustments revise the
quotas specified in the final rule
implementing the 2016—-2018 Atlantic
Bluefish Specifications published on
August 4, 2016 (81 FR 51370), and
reflect all subsequent commercial
bluefish quota transfers completed to
date. For information of previous
transfers for fishing year 2016 visit:
http://go.usa.gov/xZT8H.

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 7, 2016.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2016—29720 Filed 12-9-16; 8:45 am]
BILLING CODE 3510-22-P
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purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-9437; Directorate
Identifier 2016—NM-131-AD]

RIN 2120-AA64
Airworthiness Directives; Gulfstream
Aerospace Corporation Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Gulfstream Aerospace Corporation
Model G-1V airplanes. This proposed
AD was prompted by a report indicating
that the G-IV gust lock system allows
more throttle travel than was intended
and could allow the throttle to be
advanced to reach take-off thrust. This
proposed AD would require
modification of the gust lock system,
and a revision of the maintenance or
inspection program to incorporate
functional tests. We are proposing this
AD to address the unsafe condition on
these products.

DATES: We must receive comments on
this proposed AD by January 26, 2017.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Gulfstream

Aerospace Corporation, Technical
Publications Dept., P.O. Box 2206,
Savannah, GA 31402-2206; telephone
800-810-4853; fax 912-965-3520; email
pubs@gulfstream.com; Internet http://
www.gulfstream.com/product_support/
technical pubs/pubs/index.htm. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9437; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Gideon Jose, Aerospace Engineer,
Systems and Equipment Branch, ACE-
119A, FAA, Atlanta Aircraft
Certification Office (ACO), 1701
Columbia Avenue, College Park, GA
30337; phone: 404—474-5569; fax: 404—
474-5606; email: Gideon.jose@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2016-9437; Directorate Identifier 2016—
NM-131-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each

substantive verbal contact we receive
about this proposed AD.

Discussion

We have received a report indicating
that the G-IV gust lock system allows
more throttle travel than was intended
and could allow the throttle to be
advanced to reach take-off thrust. The
intended function of the gust lock
system is to restrict throttle lever
movement to a maximum of 6 degrees
of forward travel, which provides an
unmistakable warning to the pilot that
the gust lock system is still engaged,
prohibiting the use of the primary flight
control surfaces. This condition, if not
corrected, could result in the aircraft
reaching near take-off thrust and high
velocities without primary flight
controls (aileron, elevator, and rudder)
that can cause a failure to rotate and
high-speed runway overrun.

Related Service Information Under 1
CFR Part 51

We reviewed Gulfstream IV Customer
Bulletin Number 236A, dated August 8,
2016; Gulfstream G300 Customer
Bulletin Number 236A, dated August 8,
2016; and Gulfstream G400 Customer
Bulletin Number 236A, dated August 8,
2016. The service information describes
procedures for modifying the gust lock
system by doing a retrofit of the gust
lock throttle interlock. These documents
are distinct since they apply to different
airplane models.

We reviewed Gulfstream IV
Maintenance Manual Temporary
Revision (TR) 27-3, dated April 29,
2016; Gulfstream IV MSG-3
Maintenance Manual TR 27-3, dated
April 29, 2016; Gulfstream G300
Maintenance Manual TR 27-3, dated
April 29, 2016; and Gulfstream G400
Maintenance Manual TR 27-3, dated
April 29, 2016. The service information
describes procedures for a functional
test of the throttle lever gust lock
protection. These documents are
distinct since they apply to different
airplane models.

We reviewed Gulfstream IV
Maintenance Manual TR 5-7, dated
April 29, 2016; Gulfstream IV MSG-3
Maintenance Manual TR 5-6, dated
April 29, 2016; Gulfstream G300
Maintenance Manual TR 5-3, dated
April 29, 2016; and Gulfstream G400
Maintenance Manual TR 5-3, dated
April 29, 2016. The service information
describes an airworthiness limitation
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(certification maintenance requirement)
task to do functional tests of the throttle
lever gust lock protection. These
documents are distinct since they apply
to different airplane models.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
modification of the gust lock system,

ESTIMATED COSTS

and a revision of the maintenance or
inspection program to incorporate
functional tests of the throttle level gust
lock protection.

Costs of Compliance

We estimate that this proposed AD
affects 425 airplanes of U.S. registry. We
estimate the following costs to comply
with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Modification and Maintenance or Inspection | 109 work-hours x $85 per hour = $9,265 ...... $9,080 $18,345 $7,796,625
Program Revision.
We have received no definitive data responsibilities among the various (c) Applicability

that would enable us to provide cost
estimates for the on-condition actions
specified in this proposed AD.

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all costs in our
cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and

levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Gulfstream Aerospace Corporation: Docket
No. FAA-2016-9437; Directorate
Identifier 2016-NM-131-AD.

(a) Comments Due Date

We must receive comments by January 26,
2017.

(b) Affected ADs
None.

This AD applies to all Gulfstream
Aerospace Corporation Model G-IV
airplanes, certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Unsafe Condition

This AD was prompted by a report
indicating that the G-IV gust lock system
allows more throttle travel than was intended
and could allow the throttle to be advanced
to reach take-off thrust. The intended
function of the gust lock system is to restrict
throttle lever movement to a maximum of 6
degrees of forward travel, which provides an
unmistakable warning to the pilot that the
gust lock system is still engaged, prohibiting
the use of the primary flight control surfaces.
We are issuing this AD to prevent the throttle
lever movement from advancing more than 6
degrees of forward travel, which could result
in the aircraft reaching near take-off thrust
and high velocities without primary flight
controls (aileron, elevator, and rudder) that
can cause a failure to rotate and high speed
runway overrun.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Modification

Within 36 months after the effective date
of this AD, modify the gust lock system by
doing a retrofit of the gust lock throttle
interlock, in accordance with the applicable
service information specified in paragraph
(g)(1), (g)(2), or (g)(3) of this AD.

(1) Gulfstream IV Customer Bulletin
Number 236A, dated August 8, 2016.

(2) Gulfstream G300 Customer Bulletin
Number 236A, dated August 8, 2016.

(3) Gulfstream G400 Customer Bulletin
Number 236A, dated August 8, 2016.

(h) Maintenance or Inspection Program
Revision To Include a Functional Test

Within 90 days after the effective date of
this AD, revise the maintenance or inspection
program, as applicable, to incorporate a
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functional test of the throttle lever gust lock
protection specified in the applicable
temporary revision (TR) identified in
paragraphs (h)(1) through (h)(4) of this AD.
The initial compliance time for the
functional test is within the applicable time
specified in paragraphs (h)(1) through (h)(4)
of this AD, or within 90 days after the
effective date of this AD, whichever occurs
later. The functional test must be done in
accordance with the applicable service
information specified in paragraphs (i)(1)
through (i)(4) of this AD.

(1) For Gulfstream IV Maintenance Manual
TR 5-7, dated April 29, 2016: Within 12
months or 4,500 flight hours, whichever
occurs first after accomplishing the
modification required by paragraph (g) of this
AD.

(2) For Gulfstream IV MSG—3 Maintenance
Manual TR 5-6, dated April 29, 2016: Before
the next 1C maintenance check or within
4,500 flight hours, whichever occurs first
after accomplishing the modification
required by paragraph (g) of this AD.

(3) For Gulfstream G300 Maintenance
Manual TR 5-3, dated April 29, 2016: Before
the next 1C maintenance check or within
4,500 flight hours, whichever occurs first
after accomplishing the modification
required by paragraph (g) of this AD.

(4) For Gulfstream G400 Maintenance
Manual TR 5-3, dated April 29, 2016: Before
the next 1C maintenance check or within
4,500 flight hours, whichever occurs first
after accomplishing the modification
required by paragraph (g) of this AD.

(i) Service Information for the Functional
Test of the Throttle Lever Gust Lock
Protection

The functional test of the throttle lever gust
lock protection specified in paragraph (h) of
this AD must be done in accordance with the
applicable service information specified in
paragraphs (i)(1) through (i)(4) of this AD.

(1) Gulfstream IV Maintenance Manual TR
27-3, dated April 29, 2016.

(2) Gulfstream IV MSG—3 Maintenance
Manual TR 27-3, dated April 29, 2016.

(3) Gulfstream G300 Maintenance Manual
TR 27-3, dated April 29, 2016.

(4) Gulfstream G400 Maintenance Manual
TR 27-3, dated April 29, 2016.

(j) No Alternative Actions and Intervals

After the maintenance or inspection
program has been revised as required by
paragraph (h) of this AD, no alternative
actions (e.g., inspections) or intervals may be
used unless the actions or intervals are
approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (m) of this
AD.

(k) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraph (g) of this AD, if those
actions were performed before the effective
date of this AD using the applicable service
information identified in paragraph (k)(1),
(k)(2), or (k)(3) of this AD.

(1) Gulfstream IV Customer Bulletin
Number 236, dated June 1, 2016.

(2) Gulfstream G300 Customer Bulletin
Number 236, dated June 1, 2016.

(3) Gulfstream G400 Customer Bulletin
Number 236, dated June 1, 2016.

(1) Exception for Reporting and Return of
Parts

Although the service information
identified in paragraph (g) of this AD
specifies to submit certain information to the
manufacturer and to return parts to the
manufacturer, this AD does not include those
requirements.

(m) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Atlanta Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (n)(1) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) Except as required by paragraph (1) of
this AD: For service information that
contains steps that are labeled as Required
for Compliance (RC), the provisions of
paragraphs (m)(3)(i) and (m)(3)(ii) of this AD
apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOGC, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(n) Related Information

(1) For more information about this AD,
contact Gideon Jose, Aerospace Engineer,
Systems and Equipment Branch, ACE-119A,
FAA, Atlanta ACO, 1701 Columbia Avenue,
College Park, GA 30337; phone: 404—474—
5569; fax: 404—474-5606; email:
Gideon.jose@faa.gov.

(2) For service information identified in
this AD, contact Gulfstream Aerospace
Corporation, Technical Publications Dept.,
P.O. Box 2206, Savannah, GA 31402—-2206;
telephone 800-810-4853; fax 912-965—-3520;
email pubs@gulfstream.com; Internet http://
www.gulfstream.com/product_support/
technical pubs/pubs/index.htm. You may
view this referenced service information at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on
November 25, 2016.

John P. Piccola, Jr.,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-29257 Filed 12—9-16; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2016-9266; Airspace
Docket No. 16-AS0-5]

Proposed Establishment of Class E
Airspace; Kill Devil Hills, NC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at Kill Devil
Hills, NC, to accommodate new Area
Navigation (RNAV) Global Positioning
System (GPS) Standard Instrument
Approach Procedures (SIAPs) serving
First Flight Airport. Controlled airspace
is necessary for the safety and
management of instrument flight rules
(IFR) operations at the heliport.
DATES: Comments must be received on
or before January 26, 2017.
ADDRESSES: Send comments on this rule
to: U.S. Department of Transportation,
Docket Operations, 1200 New Jersey
Avenue SE., West Bldg. Ground Floor,
Rm. W12-140, Washington, DC 20590;
Telephone: 1-800-647-5527, or 202—
647-9826. You must identify the Docket
No. FAA-2016-9266; Airspace Docket
No. 16—ASO-5, at the beginning of your
comments. You may also submit and
review received comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except Federal holidays.
FAA Order 7400.11A, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
on line at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: 202-267-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
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Order 7400.11A at NARA, call 202-741-
6030, or go to http://www.archives.gov/
federal register/code_of federal-
regulations/ibr locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This proposed
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish Class E airspace at First Flight
Airport, Kill Devil Hills, NC.

Comments Invited

Interested persons are invited to
comment on this proposed rule by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
You may also submit comments through
the Internet at http://
www.regulations.gov.

Persons wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2016-9266; Airspace
Docket No. 16—AS0O-5.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments

will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal Holidays. An informal
docket may also be examined between
8:00 a.m. and 4:30 p.m., Monday
through Friday, except Federal Holidays
at the office of the Eastern Service
Center, Federal Aviation
Administration, Room 350, 1701
Columbia Avenue, College Park, Georgia
30337.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11A, Airspace
Designations and Reporting Points,
dated August 3, 2016, and effective
September 15, 2016. FAA Order
7400.11A is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11A lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is considering an
amendment to Title 14, Code of Federal
Regulations (14 CFR) part 71 to establish
Class E airspace at Kill Devil Hills, NC,
providing the controlled airspace
required to support the new RNAV
(GPS) standard instrument approach
procedures for First Flight Airport.
Controlled airspace extending upward
from 700 feet above the surface within
a 6.5-mile radius of the airport would be
established for IFR operations.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.11A, dated August 3, 2016,
and effective September 15, 2016, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation

listed in this document will be
published subsequently in the Order.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated, will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal would be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11A,
Airspace Designations and Reporting
Points, dated August 3, 2016, effective
September 15, 2016, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO NC E5 Kill Devil Hills, NC [New]
First Flight Airport, NC
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(Lat. 36°1’3” N, long. 75°40"18” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of First Flight Airport.

Issued in College Park, Georgia, on
December 1, 2016.
Ryan W. Almasy,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2016-29630 Filed 12—9-16; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2015-0581; Airspace
Docket No. 15-AS0-4]

Proposed Establishment of Class E
Airspace; Louisville, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E Airspace at Louisville,
GA, to accommodate new Area
Navigation (RNAV) Global Positioning
System (GPS) Standard Instrument
Approach Procedures (SIAPs) serving
Louisville Municipal Airport.
Controlled airspace is necessary for the
safety and management of Instrument
Flight Rules (IFR) operations at the
heliport.

DATES: Comments must be received on
or before January 26, 2017.

ADDRESSES: Send comments on this rule
to: U.S. Department of Transportation,
Docket Operations, 1200 New Jersey
Avenue SE., West Bldg. Ground Floor,
Rm. W12-140, Washington, DC 20590;
Telephone: 1-800—-647-5527, or 202—
647—-9826. You must identify the Docket
No. FAA-2015-0581; Airspace Docket
No. 15—AS0-4, at the beginning of your
comments. You may also submit and
review received comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except Federal holidays.
FAA Order 7400.11A, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
on line at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence

Avenue SW., Washington, DC 20591;
telephone: 202—-267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11A at NARA, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code_of federal-
regulations/ibr locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT: ]Ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This proposed
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish Class E Airspace at Louisville
Municipal Airport, Louisville, GA.

Comments Invited

Interested persons are invited to
comment on this proposed rule by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
You may also submit comments through
the Internet at http://
www.regulations.gov.

Persons wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following

statement is made: ‘“‘Comments to
Docket No. FAA-2015-0581; Airspace
Docket No. 15-AS0-4.”” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal Holidays. An informal
docket may also be examined between
8:00 a.m. and 4:30 p.m., Monday
through Friday, except Federal Holidays
at the office of the Eastern Service
Center, Federal Aviation
Administration, Room 350, 1701
Columbia Avenue, College Park, Georgia
30337.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11A, Airspace
Designations and Reporting Points,
dated August 3, 2016, and effective
September 15, 2016. FAA Order
7400.11A is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11A lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is considering an
amendment to Title 14, Code of Federal
Regulations (14 CFR) part 71 to establish
Class E airspace at Louisville, GA,
providing the controlled airspace
required to support the new RNAV
(GPS) standard instrument approach
procedures for Louisville Municipal
Airport. Controlled airspace extending
upward from 700 feet above the surface
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within a 6.8-mile radius of the airport
would be established for IFR operations.
Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.11A, dated August 3, 2016,
and effective September 15, 2016, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated, will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal would be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11A,
Airspace Designations and Reporting
Points, dated August 3, 2016, effective

September 15, 2016, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO GA E5 Louisville, GA [New]
Louisville Municipal Airport, GA
(Lat. 32°59°09” N., long. 82°23'05” W.)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Louisville Municipal Airport.

Issued in College Park, Georgia, on
November 30, 2016.
Ryan W. Almasy,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2016-29631 Filed 12—9-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1310
[Docket No. DEA-379]
RIN 1117-ZA04

Designation of Alpha-
Phenylacetoacetonitrile (APAAN), a
Precursor Chemical Used in the lllicit
Manufacture of Phenylacetone,
Methamphetamine, and Amphetamine,
as a List | Chemical

AGENCY: Drug Enforcement
Administration, Department of Justice.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Drug Enforcement
Administration is proposing to
designate the chemical alpha-
phenylacetoacetonitrile (APAAN) and
its salts, optical isomers, and salts of
optical isomers, as a list I chemical
under the Controlled Substances Act.
APAAN is used in clandestine
laboratories to illicitly manufacture the
schedule II controlled substances
phenylacetone (also known as phenyl-2-
propanone or P2P), methamphetamine,
and amphetamine and is important to
the manufacture of these controlled
substances. This action does not
propose the establishment of a threshold
for domestic and international
transactions of APAAN. As such, all
transactions involving APAAN,
regardless of size, would be regulated.
In addition, this action proposes that
chemical mixtures containing APAAN
would not be exempt from regulatory
requirements at any concentration.
Therefore, all transactions of chemical
mixtures containing any quantity of

APAAN would be regulated pursuant to
the Controlled Substances Act.

DATES: Electronic comments must be
submitted, and written comments must
be postmarked, on or before January 11,
2017. Commenters should be aware that
the electronic Federal Docket
Management System will not accept
comments after 11:59 p.m. Eastern Time
on the last day of the comment period.
ADDRESSES: To ensure proper handling
of comments, please reference “Docket
No. DEA-379” on all correspondence,
including any attachments.

The Drug Enforcement
Administration encourages that all
comments be submitted electronically
through the Federal eRulemaking Portal,
which provides the ability to type short
comments directly into the comment
field on the Web page or to attach a file
for lengthier comments. Please go to
http://www.regulations.gov/ and follow
the online instructions at that site for
submitting comments. Upon completion
of your submission, you will receive a
Comment Tracking Number for your
comment. Please be aware that
submitted comments are not
instantaneously available for public
view on Regulations.gov. If you have
received a Comment Tracking Number,
your comment has been successfully
submitted and there is no need to
resubmit the same comment. Paper
comments that duplicate the electronic
submission are not necessary and are
discouraged. Should you wish to mail a
paper comment in lieu of an electronic
comment, it should be sent via regular
or express mail to: Drug Enforcement
Administration, Attn: DEA Federal
Register Representative/ODW, 8701
Morrissette Drive, Springfield, Virginia
22152.

FOR FURTHER INFORMATION CONTACT:
Michael J. Lewis, Office of Diversion
Control, Drug Enforcement
Administration; Mailing Address: 8701
Morrissette Drive, Springfield, Virginia
22152; Telephone: (202) 598-6812.
SUPPLEMENTARY INFORMATION:

Posting of Public Comments

Please note that all comments
received are considered part of the
public record. They will, unless
reasonable cause is given, be made
available by the Drug Enforcement
Administration (DEA) for public
inspection online at http://
www.regulations.gov. Such information
includes personal identifying
information (such as name, address,
etc.) voluntarily submitted by the
commenter. The Freedom of
Information Act (FOIA) applies to all
comments received. If you want to
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submit personal identifying information
(such as your name, address, etc.) as
part of your comment, but do not want
it to be made publicly available, you
must include the phrase “PERSONAL
IDENTIFYING INFORMATION” in the
first paragraph of your comment. You
must also place all of the personal
identifying information you do not want
made publicly available in the first
paragraph of your comment and identify
what information you want redacted.

If you want to submit confidential
business information as part of your
comment, but do not want it to be made
publicly available, you must include the
phrase “CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph
of your comment. You must also
prominently identify confidential
business information to be redacted
within the comment.

Comments containing personal
identifying information and confidential
business information identified as
directed above will generally be made
publicly available in redacted form. If a
comment has so much confidential
business information or personal
identifying information that it cannot be
effectively redacted, all or part of that
comment may not be made publicly
available. Comments posted to http://
www.regulations.gov may include any
personal identifying information (such
as name, address, and phone number)
included in the text of your electronic
submission that is not identified as
directed above as confidential.

An electronic copy of this proposed
rule is available at http://
www.regulations.gov for easy reference.

Legal Authority

The DEA implements and enforces
titles II and III of the Comprehensive
Drug Abuse Prevention and Control Act
of 1970, as amended. 21 U.S.C. 801-971.
Titles IT and III are referred to as the
“Controlled Substances Act” and the
“Controlled Substances Import and
Export Act,” respectively, and are
collectively referred to as the
“Controlled Substances Act” or the
“CSA” for the purpose of this action.
The DEA publishes the implementing
regulations for these statutes in title 21
of the Code of Federal Regulations
(CFR), chapter II. The CSA and its
implementing regulations are designed
to prevent, detect, and eliminate the
diversion of controlled substances and
listed chemicals into the illicit market
while providing for the legitimate
medical, scientific, research, and
industrial needs of the United States.
Controlled substances have the potential
for abuse and dependence and are

controlled to protect the public health
and safety.

The CSA gives the Attorney General
the authority to specify, by regulation,
chemicals as list I or list IT chemicals.
21 U.S.C. 802(34) and (35). A “list1
chemical” is a chemical that is used in
manufacturing a controlled substance in
violation of title II of the CSA and is
important to the manufacture of the
controlled substance. 21 U.S.C. 802(34).
A “list IT chemical” is a chemical (other
than a list I chemical) that is used in
manufacturing a controlled substance in
violation of title I of the CSA. 21 U.S.C.
802(35). The current list of all listed
chemicals is published at 21 CFR
1310.02. Pursuant to 28 CFR 0.100(b),
the Attorney General has delegated her
authority to designate list I and list II
chemicals to the Administrator of the
Drug Enforcement Administration.

In addition, the United States is a
Party to the 1988 United Nations
Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic
Substances (1988 Convention). When
the United States receives notification
that a chemical has been added to Table
I or Table II of the 1988 Convention
pursuant to article 12, the United States
is required to take measures it deems
appropriate to monitor the manufacture
and distribution of that chemical within
the United States and to prevent its
diversion. In addition, the 1988
Convention requires the United States to
take other specified measures related to
that chemical, including measures
related to its international trade.

Background

By a letter dated April 9, 2014, the
Secretary-General of the United Nations
informed the United States Government
that the chemical alpha-
phenylacetoacetonitrile (APAAN) was
added to Table I of the 1988
Convention. This letter was prompted
by a March 19, 2014, decision at the
57th Session of the United Nations
Commission on Narcotic Drugs (CND) to
add APAAN to Table I. As a Party to the
1988 Convention, the United States is
obligated, pursuant to article 12, to take
measures it deems appropriate to
monitor the manufacture and
distribution of APAAN within the
United States and to prevent its
diversion. Article 12 also obligates the
United States to take other specified
measures related to APAAN, including
measures related to its international
trade. By designating APAAN as a list
I chemical, the United States will fulfill
its obligations under the 1988
Convention.

APAAN is a primary precursor for the
manufacture of phenylacetone (also

known as phenyl-2-propanone (P2P) or
benzyl methyl ketone),
methamphetamine, and amphetamine.
Throughout the 1970s,
methamphetamine was illicitly
produced in the United States, primarily
with the precursor chemical P2P. In
response to the illicit use of P2P, the
DEA controlled P2P as a schedule II
controlled substance in 1980 pursuant
to the “immediate precursor” provisions
of the CSA, specifically 21 U.S.C.

811(e). Clandestine laboratory operators
responded by developing a variety of
synthetic methods for producing P2P.

Congress and the DEA responded
with the implementation of controls on
P2P precursor chemicals such as
phenylacetic acid (and its salts and
esters), acetic anhydride, benzyl
cyanide, benzaldehyde, and nitroethane,
all of which are controlled as listed
chemicals. 21 CFR 1310.02 (a)—(b).
However, clandestine laboratory
operators soon adjusted to these
controls on P2P (and its precursors). As
an alternative for methamphetamine
production, clandestine laboratory
operators used the precursors ephedrine
and pseudoephedrine, and as an
alternative for amphetamine production,
they used the precursor
phenylpropanolamine.

This led Congress and the DEA to
implement stringent controls on the
manufacture, distribution, importation,
and exportation of ephedrine (its salts,
optical isomers, and salts of optical
isomers), pseudoephedrine, and
phenylpropanolamine (controlled as list
I chemicals), and pharmaceutical
products containing these chemicals.
The international community soon took
similar measures.

With the growing problem of illicit
drug production, the issue of precursor
chemical control has gained global
attention. International efforts to
prevent the illicit production of
amphetamine-type stimulants
(including amphetamine and
methamphetamine), and international
control of precursors, have made
significant progress. International
controls on precursors were established
under article 12 of the 1988
Convention.® The 1988 Convention
established two categories of controlled
illicit drug precursor substances: Table
I and Table II.2 Two international
entities have played a crucial role in
this effort: The United Nations
Commission on Narcotic Drugs (CND)

1Dec. 20, 1988, 1582 U.N.T.S. 95.
2Table I and Table II are annexed to the
Convention.
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and the International Narcotics Control
Board.

In response to domestic and
international controls on amphetamine
and methamphetamine precursors,
clandestine laboratory operators have
continued to explore alternate methods
of making these illicit drugs, including
developing techniques to manufacture
their own precursors and diverting other
precursors to produce these precursors.
This has led clandestine laboratory
operators to utilize the P2P precursor
APAAN. Clandestine laboratory
operators currently use APAAN to
manufacture P2P, which they then
convert to methamphetamine and
amphetamine.

APAAN

APAAN also goes by the names: 1-
cyano-1-phenylpropan-2-one; 2-
phenylacetoacetonitrile; 2-acetyl-2-
phenylacetonitrile; alpha-acetyl-
benzene acetonitrile; phenyl aceto-
acetonitrile; a-acetylphenylacetonitrile;
3-oxo-2-phenylbutanenitrile; CAS
Number: 4468-48-8; and Identification
Number: UN3439.

The DEA has long been aware of
APAAN’s potential illicit use as a
primary precursor for the production of
P2P. The synthesis of P2P from benzyl
cyanide involves the manufacture of
APAAN prior to the final synthesis of
P2P. Therefore, benzyl cyanide and
APAAN share the same synthetic
pathway in the production of P2P. In
the late 1980’s the DEA advocated for
the Congressional control of the P2P
precursor benzyl cyanide as a list I
chemical.

Due to the lack of industrial uses of
APAAN, there has historically been a
lack of available product for potential
diversion. In recent years, however,
large international seizures of APAAN
have been made, primarily in Europe,
which suggest there is a ready supply of
APAAN from international chemical
manufacturers.

While the DEA has encountered one
clandestine laboratory in the United
States utilizing this synthetic pathway
in recent years, the DEA’s European
counterparts have made a large number
of APAAN seizures. For calendar years
2009 through 2014, the European
Commission has documented at least
113 seizures and stop shipments,
involving over 80 metric tons of
APAAN. Many of these seizures were
associated with seizures of P2P and
amphetamine. Many of these APAAN
seizures originated from chemical
suppliers based in Asia.

The DEA has determined that APAAN
is now readily available from
commercial chemical suppliers and has

identified 34 potential suppliers in
China, 6 potential suppliers in the
United States, 2 in Russia, and 1 each
in Bulgaria, Cameroon, the Czech
Republic, France, and Germany.

The DEA is concerned about the ease
with which APAAN serves as a
precursor chemical for illicit controlled
substance production and with the
international trafficking in this
chemical. The international community
echoes this concern. As noted above, the
CND has added APAAN to Table I of the
1988 Convention. Therefore, the DEA is
proposing the designation of APAAN as
a list I chemical.

Proposed Designation of APAAN and
Its Salts, Optical Isomers, and Salts of
Optical Isomers as a List I Chemical

The CSA, specifically 21 U.S.C.
802(34), and its implementing
regulations at 21 CFR 1310.02(c),
provides the Attorney General with the
authority to specify, by regulation, a
chemical as a “list I chemical” if the
chemical is used in the manufacture of
a controlled substance in violation of
the CSA and is important to the
manufacture of these controlled
substances. Clandestine laboratory
operators are using APAAN as the
precursor material for the illicit
manufacture of P2P, methamphetamine,
and amphetamine. These three
substances are all controlled substances
under the CSA. APAAN is a primary
precursor for P2P, for subsequent
conversion to methamphetamine or
amphetamine. Therefore, APAAN is
important to the manufacture of a
controlled substance. This action
proposes the designation of APAAN as
a list I chemical because the DEA finds
that APAAN is used in the illicit
manufacture of these controlled
substances and is important to the illicit
manufacture of these controlled
substances.

If finalized, handlers of APAAN
would become subject to the chemical
regulatory provisions of the CSA,
including 21 CFR parts 1309, 1310,
1313, and 1316. Since even a small
amount of APAAN can make a
significant amount of P2P, this action
does not propose the establishment of a
threshold for domestic and import
transactions of APAAN in accordance
with the provisions of 21 CFR
1310.04(g). Therefore, the DEA is
proposing that all APAAN transactions,
regardless of size, will be regulated
transactions as defined in 21 CFR
1300.02(b). As such, if finalized, all
APAAN transactions will be subject to
recordkeeping, reporting, import and
export controls, and other CSA chemical
regulatory requirements. In addition,

each regulated bulk manufacturer shall
submit manufacturing, inventory, and
use data on an annual basis.

Chemical Mixtures of APAAN

This rulemaking also proposes that
chemical mixtures containing APAAN
would not be exempt from regulatory
requirements at any concentration
unless an application for exemption of
a chemical mixture is submitted by an
APAAN manufacturer and the
application is reviewed and accepted
and the mixture exempted by the DEA
under 21 CFR 1310.13 (Exemption by
Application Process). Since even a small
amount of APAAN yields a significant
amount of P2P, the DEA believes that
regulation of chemical mixtures
containing any amount of APAAN is
necessary to prevent the illicit
extraction, isolation, and use of the
APAAN. Therefore, all chemical
mixtures containing any quantity of
APAAN would be subject to CSA
control, unless the APAAN
manufacturer is granted an exemption
by the application process in
accordance with 21 CFR 1310.13. This
rule proposes the modification of the
“Table of Concentration Limits” in 21
CFR 1310.12(c) to reflect the fact that
chemical mixtures containing any
amount of APAAN are subject to CSA
chemical control provisions.

Exemption by Application Process

The DEA has implemented an
application process to exempt certain
chemical mixtures from the
requirements of the CSA and its
implementing regulations. 21 CFR
1310.13. Manufacturers may submit an
application for exemption for those
mixtures that do not qualify for
automatic exemption. Exemption status
may be granted if the DEA determines
that the mixture is formulated in such
a way that it cannot be easily used in
the illicit production of a controlled
substance and that the listed chemical
or chemicals cannot be readily
recovered. 21 CFR 1310.13(a)(1)—(2).

Requirements for Handling List I
Chemicals

If finalized as proposed, the
designation of APAAN as a list I
chemical will subject APAAN handlers
(manufacturers, distributors, importers,
and exporters), and proposed handlers,
to all of the regulatory controls and
administrative, civil, and criminal
actions applicable to the manufacture,
distribution, importing, and exporting of
a list I chemical. Upon publication of a
final rule, persons potentially handling
APAAN, including regulated chemical
mixtures containing APAAN, would be



Federal Register/Vol.

81, No. 238/Monday, December 12,

2016 / Proposed Rules 89405

required to comply with the following
list I chemical regulations:

1. Registration. Any person who
manufactures, distributes, imports, or
exports APAAN, or proposes to engage
in the manufacture, distribution,
importation, or exportation of APAAN,
must obtain a registration pursuant to 21
U.S.C. 822, 823, 957, 958. Regulations
describing registration for list I chemical
handlers are set forth in 21 CFR part
1309. Consistent with 21 CFR parts 1309
and 1310, separate registrations will be
required for manufacturing,
distribution, importing, and exporting of
APAAN. Different locations operated by
a single entity require separate
registration if any location is involved
with the manufacture, distribution,
importation, or exportation of APAAN.
Further, a separate registration is
required for each principal place of
business at one general physical
location where list I chemicals are
manufactured, distributed, imported, or
exported by a person. 21 CFR 1309.23.
Any person manufacturing, distributing,
importing, or exporting an APAAN
chemical mixture will be subject to the
registration requirement under the CSA
as well.

The DEA notes that warehouses are
exempt from the requirement of
registration and may lawfully possess
list I chemicals, if the possession of
those chemicals is in the usual course
of business or employment. 21 U.S.C.
822(c)(2), 21 U.S.C. 957(b)(1)(B). For
purposes of this exemption, the
warehouse must receive the list I
chemical from a DEA registrant and
shall only distribute the list I chemical
back to the DEA registrant and
registered location from which it was
received. All other activities conducted
by a warehouse do not fall under this
exemption; a warehouse that distributes
list I chemicals to persons other than the
registrant and registered location from
which they were obtained is conducting
distribution activities and is required to
register as such. 21 CFR 1309.23(b)(1).

Upon publication of a final rule, any
person manufacturing, distributing,
importing, or exporting APAAN or a
chemical mixture containing APAAN
will become subject to the registration
requirement under the CSA. The DEA
recognizes, however, that it is not
possible for persons who are subject to
the registration requirement to
immediately complete and submit an
application for registration and for the
DEA to immediately issue registrations
for those activities. Therefore, to allow
continued legitimate commerce in
APAAN, the DEA is proposing to
establish in 21 CFR 1310.09 a temporary
exemption from the registration

requirement for persons desiring to
engage in activities with APAAN,
provided that the DEA receives a
properly completed application for
registration on or before 30 days after
publication of a final rule implementing
regulations regarding APAAN. The
temporary exemption for such persons
will remain in effect until the DEA takes
final action on their application for
registration or application for exemption
of a chemical mixture.

The temporary exemption applies
solely to the registration requirement;
all other chemical control requirements,
including recordkeeping and reporting,
would become effective on the effective
date of the final rule. Therefore, all
transactions of APAAN and chemical
mixtures containing APAAN will be
regulated while an application for
registration or exemption is pending.
This is necessary because not regulating
these transactions could result in
increased diversion of chemicals
desirable to drug traffickers.

Additionally, the temporary
exemption does not suspend applicable
federal criminal laws relating to
APAAN, nor does it supersede State or
local laws or regulations. All handlers of
APAAN must comply with applicable
State and local requirements in addition
to the CSA regulatory controls.

2. Records and Reports. Every DEA
registrant would be required to maintain
records and reports with respect to
APAAN pursuant to 21 U.S.C. 830 and
in accordance with 21 CFR part 1310.
Pursuant to 21 CFR 1310.04, a record
must be made and maintained for two
years after the date of a transaction
involving a listed chemical, provided
the transaction is a regulated
transaction.

Each regulated bulk manufacturer of a
listed chemical will be required to
submit manufacturing, inventory, and
use data on an annual basis. 21 CFR
1310.05(d). Existing standard industry
reports containing the required
information will be acceptable,
provided the information is separate or
readily retrievable from the report.

21 CFR 1310.05(a) requires that each
regulated person shall report to the DEA
any regulated transaction involving an
extraordinary quantity of a listed
chemical, an uncommon method of
payment or delivery, or any other
circumstance that the regulated person
believes may indicate that the listed
chemical will be used in violation of the
CSA and its corresponding regulations.
Regulated persons are also required to
report any proposed regulated
transaction with a person whose
description or other identifying
characteristics the Administration has

previously furnished to the regulated
person; any unusual or excessive loss or
disappearance of a listed chemical
under the control of the regulated
person; any in-transit loss in which the
regulated person is the supplier; and
any domestic regulated transaction in a
tableting or encapsulating machine.

3. Importation and Exportation. All
importation and exportation of APAAN
would need to be in compliance with 21
U.S.C. 957, 958, and 971 and in
accordance with 21 CFR part 1313.

4. Security. All applicants and
registrants would be required to provide
effective controls against theft and
diversion in accordance with 21 CFR
1309.71-1309.73.

5. Administrative Inspection. Places,
including factories, warehouses, or
other establishments and conveyances,
where registrants or other regulated
persons may lawfully hold,
manufacture, distribute, or otherwise
dispose of a list I chemical or where
records relating to those activities are
maintained, are controlled premises as
defined in 21 U.S.C. 880(a) and 21 CFR
1316.02(c). The CSA (21 U.S.C. 880)
allows for administrative inspections of
these controlled premises as provided in
21 CFR part 1316, subpart A.

6. Liability. Any activity involving
APAAN not authorized by, or in
violation of, the CSA, would be
unlawful, and may subject the person to
administrative, civil, and/or criminal
action.

Regulatory Analyses
Executive Orders 12866 and 13563

This notice of proposed rulemaking,
which proposes the designation of
APAAN as a list I chemical, has been
developed in accordance with the
principles of Executive Orders 12866
and 13563. The DEA followed the
principles of these Executive Orders,
even though it has been determined that
this action is not a significant regulatory
action.

To determine whether this action is a
significant regulatory action, the DEA
utilized a least cost option analysis. At
the outset, the DEA determined that the
primary costs of this rule would come
from complying with the registration,
recordkeeping, reporting, and export
and import requirements set forth in the
CSA. Therefore, under the least cost
option, an entity would choose to
discontinue the sale of APAAN if
proceeds from the sale are less than the
cost of complying with the rule.

The DEA has not identified any
industrial uses of APAAN by domestic
entities and its potential usage appears
to be limited to research. Based on
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independent research following a 2013
United Nations Questionnaire/Survey
on APAAN, the DEA identified three
entities that have each imported
APAAN. Two of the three entities had
average annual sales of APAAN totaling
$13 during the analysis period. The
third entity had average annual sales of
APAAN totaling $1,440 during the same
period. Other chemical distributors list
APAAN in their chemical catalogs.
However, these entities do not
manufacture APAAN, instead opting to
purchase APAAN from international
sources to fill special orders. These
entities do not stock APAAN in
inventory and the vast majority had no
previous sales of APAAN.

The registration fee to import a list I
chemical is $1,523 per year. Based on
the least cost option, these three entities
would choose to discontinue the sale of
APAAN because complying with the
rule is more costly. Thus, the annual
economic impact of the rule is $1,467
(total annual sales of APAAN from the
three affected entities). Therefore, this is
evidence that this proposed rule would
not have an annual effect on the
economy of $100 million or more and is
not a significant regulatory action.

Executive Order 12988

This proposed regulation meets the
applicable standards set forth in
sections 3(a) and 3(b)(2) of Executive
Order 12988 to eliminate drafting errors
and ambiguity, minimize litigation,
provide a clear legal standard for
affected conduct, and promote
simplification and burden reduction.

Executive Order 13132

This proposed rulemaking does not
have federalism implications warranting
the application of Executive Order
13132. The proposed rule does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government.

Executive Order 13175

This proposed rule does not have
tribal implications warranting the
application of Executive Order 13175. It
does not have substantial direct effects
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and

responsibilities between the Federal
Government and Indian tribes.

Regulatory Flexibility Act

The Acting Administrator, in
accordance with the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612,
has reviewed this proposed rule and by
approving it certifies that it will not
have a significant economic impact on
a substantial number of small entities.
The purpose of this proposed rule is to
designate APAAN as a list I chemical
under the CSA. No less restrictive
measures (I.e., non-control or control in
list IT) would enable the DEA to meet its
statutory obligation under the CSA and
its international obligations of the 1988
Convention. The DEA estimates that this
rule affects three small entities. As
discussed above, the DEA compared the
dollar value of APAAN sales to the cost
of registration. Further, the DEA
assumed that if the cost of registration
is more than the dollar value of APAAN
sales, then each entity would
discontinue the sale of APAAN.

Two entities earned $13 in annual
sales of APAAN while the third entity
earned $1,440 in annual sales of
APAAN. The cost of registration alone
is $1,523 for each entity. Therefore, the
DEA anticipates that each entity will
discontinue the sale of APAAN because
the cost of compliance is greater than
the annual sales. As a result, the annual
economic impact of the rule is $1,467.

Using 1% of annual revenue as the
criteria for significant economic impact,
the DEA estimates that none of the three
small entities will experience a
significant economic impact if the
proposed rule is finalized. The cost of
the rule as a percentage of annual
revenue for the three entities is,
0.00044%, 0.00036%, and 0.038%,
respectively, which is less than 1% of
the entities’ annual income. Therefore,
the proposed rule will not have a
significant effect on a substantial
number of small entities.

Unfunded Mandates Reform Act of 1995

On the basis of information contained
in the “Regulatory Flexibility Act”
section above, the DEA has determined
and certifies pursuant to the Unfunded
Mandates Reform Act (UMRA) of 1995,
2 U.S.C. 1501 et seq., that this action
would not result in any Federal
mandate that may result in the
expenditure by State, local, and tribal

governments, in the aggregate, or by the
private sector, of $100,000,000 or more
(adjusted for inflation) in any one year.
Therefore, neither a Small Government
Agency Plan nor any other action is
required under provisions of the UMRA
of 1995.

Paperwork Reduction Act

This action does not impose a new
collection of information requirement
under the Paperwork Reduction Act of
1995. 44 U.S.C. 3501-3521. The DEA
does not anticipate that it will receive
new registration applications for the
purpose of engaging in transactions
involving this chemical. The
transactions in this chemical of which
the DEA is aware are very small, and it
does not appear to the DEA that it
would be economically justifiable
because DEA believes there is no
legitimate market for manufacturing or
engaging in commercial transactions in
this chemical. This action would not
impose recordkeeping or reporting
requirements on State or local
governments, individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

List of Subjects 21 CFR Part 1310

Drug traffic control, Exports, Imports,
Reporting and recordkeeping
requirements.

Accordingly, for the reasons set forth
in the preamble, part 1310 of title 21 of
the Code of Federal Regulations is
proposed to be amended as follows:

PART 1310—RECORDS AND
REPORTS OF LISTED CHEMICALS
AND CERTAIN MACHINES

m 1. The authority citation for part 1310
continues to read as follows:

Authority: 21 U.S.C. 802, 827(h), 830,
871(b), 890.

m 2. Amend § 1310.02 by redesignating
paragraphs (a)(1) through (a)(30) as
paragraphs (a)(2) through (a)(31),
respectively, and adding a new
paragraph (a)(1) in the table “List I
chemicals” to read as follows:

§1310.02 Substances covered.
*

* * * *

(a) * x %

(1) Alpha-phenylacetoacetonitrile and its salts, optical isomers, and salts of optical isomers (APAAN)

8512

m 3. Amend § 1310.04 by redesignating
paragraphs (g)(1)(i) through (g)(1)(x) as

paragraphs (g)(1)(ii) through (g)(1)(xi),
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respectively, and adding a new
paragraph (g)(1)(i) to read as follows:

§1310.04 Maintenance of records.

* * * *

(g) * k%
1 * *x %
(i) Alpha-phenylacetoacetonitrile and
its salts, optical isomers, and salts of
optical isomers (APAAN)

* * * * *

m 4. Amend § 1310.09 by adding new
paragraph (n) to read as follows:

§1310.09 Temporary exemption from
registration.
* * * * *

(n)(1) Each person required under
Sections 302 and 1007 of the Act (21
U.S.C. 822, 957) to obtain a registration
to manufacture, distribute, import, or
export regulated alpha-
phenylacetoacetonitrile (APAAN) and
its salts, optical isomers, and salts of
optical isomers, including regulated
chemical mixtures pursuant to Section

requirement, provided that the DEA
receives a properly completed
application for registration or
application for exemption for a
chemical mixture containing alpha-
phenylacetoacetonitrile (APAAN) and
its salts, optical isomers, and salts of
optical isomers, pursuant to Section
1310.13 of this part on or before (30
days after publication of a Final Rule
implementing regulations regarding
APAAN). The exemption will remain in
effect for each person who has made
such application until the
Administration has approved or denied
that application. This exemption applies
only to registration; all other chemical
control requirements set forth in the Act
and parts 1309, 1310, 1313, and 1316 of
this chapter remain in full force and
effect.

(2) Any person who manufactures,
distributes, imports or exports a
chemical mixture containing alpha-
phenylacetoacetonitrile (APAAN) and

exemption is subsequently denied by
the DEA must obtain a registration with
the DEA. A temporary exemption from
the registration requirement will also be
provided for those persons whose
applications for exemption are denied,
provided that the DEA receives a
properly completed application for
registration on or before 30 days
following the date of official DEA
notification that the application for
exemption has been denied. The
temporary exemption for such persons
will remain in effect until the DEA takes
final action on their registration
application.

m 5. Amend § 1310.12 paragraph (c) by
adding in alphabetical order an entry
“Alpha-phenylacetoacetonitrile, and its
salts, optical isomers, and salts of
optical isomers. (APAAN)” in the table
“Table of Concentration Limits” to read
as follows:

§1310.12 Exempt chemical mixtures.

1310.12 of this part, is temporarily its salts, optical isomers, and salts of * * * * *
exempted from the registration optical isomers whose application for (c)* * *
TABLE OF CONCENTRATION LIMITS
DECQSQ?\TJCE" Concentration Special conditions

Alpha-phenylacetoacetonitrile, and its salts, optical isomers,

and salts of optical isomers. (APAAN).

tion.

8512 Not exempt at any concentra-

Chemical mixtures containing
any amount of APAAN are
not exempt.

* * * * *

Dated: December 2, 2016.
Chuck Rosenberg,
Acting Administrator.
[FR Doc. 2016—29523 Filed 12—-9-16; 8:45 am]
BILLING CODE 4410-09-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2016-0660; FRL-9956—27—
Region 9]

Approval of California Air Plan; Owens
Valley Serious Area Plan for the 1987
24-Hour PM,, Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
state implementation plan (SIP) revision
submitted by the State of California and

Great Basin Unified Air Pollution
Control District (GBUAPCD or
“District’’) to meet Clean Air Act (CAA
or “Act”) requirements applicable to the
Owens Valley PM;o nonattainment area
(NA). The Owens Valley PM;o NA is
located in the southern portion of the
Owens Valley in Inyo County,
California. It is classified as a Serious
nonattainment area for the national
ambient air quality standards (NAAQS)
for particulate matter of ten microns or
less (PM). The submitted SIP revision
is the “Great Basin Unified Air
Pollution Control District 2016 Owens
Valley Planning Area PM;, State
Implementation Plan” (2016 PM,o
Plan” or “Plan’’). The GBUAPCD’s
obligation to submit the 2016 PM;, Plan
was triggered by the EPA’s 2007 finding
that the Owens Valley PM;o NA had
failed to meet its December 31, 2006,
deadline to attain the PM;o NAAQS.
The CAA requires a Serious PM;o
nonattainment area that fails to meet its
attainment deadline to submit a plan
providing for attainment of the PM,,

NAAQS and for an annual emission
reduction in PM;o of not less than five
percent until attainment of the PM;o
NAAQS. The EPA is proposing to
approve the 2016 PM;, Plan as meeting
all relevant statutory and regulatory
requirements.

DATES: Any comments on this proposal
must arrive by January 11, 2017.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2016—-0660, at http://
www.regualtions.gov, or via email to
Vagenas.Ginger@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
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submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the Web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the EPA’s full public comment
policy, information about CBI or
multimedia submissions, and general
guidance on making effective
comments, please visit http://
www2.epa.gov/dockets/commenting-
epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Ginger Vagenas, EPA Region IX, 415—
972-3964, Vagenas.Ginger@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the terms

“we,” “us,” and “our” mean EPA.
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I. Background: PM,, Air Quality
Planning in the Owens Valley PM,,
Nonattainment Area

A. Planning History

The NAAQS are standards for certain
ambient air pollutants set by the EPA to
protect public health and welfare. PM;q
is among the ambient air pollutants for
which the EPA has established health-
based standards. By penetrating deep in
the lungs, PM, causes adverse health
effects including lung damage,
increased respiratory disease, and
premature death. Children, the elderly,

and people with asthma and heart
conditions are the most vulnerable.

On July 1, 1987, the EPA revised the
health-based national ambient air
quality standards, replacing the
standards for total suspended
particulates with new standards
applying only to PM;o.1 At that time, the
EPA established two PM,( standards,
annual and 24-hour. Effective December
18, 2006, the EPA revoked the annual
PM,, standard but retained the 24-hour
PM, standard.2 The 24-hour PMo
standard of 150 micrograms per cubic
meter (ug/m3) is attained when the
expected number of days with a 24-hour
average concentration above 150 pug/m3
per calendar year averaged over a three-
year period, as determined in
accordance with appendix K to 40 CFR
part 50, is equal to or less than one.3

On the date of enactment of the 1990
CAA Amendments, the Owens Valley
(along with many other areas meeting
the qualifications of section 107(d)(4)(B)
of the amended Act) was designated
nonattainment by operation of law.# The
Owens Valley PM,o NA is located in
Inyo County in east-central California.
The EPA codified the boundaries of the
Owens Valley PM,o NA at 40 CFR
81.305.

Once an area is designated
nonattainment for PM,, section 188 of
the CAA outlines the process for
classifying the area as Moderate or
Serious and establishes the area’s
attainment deadline. In accordance with
section 188(a), at the time of
designation, all PM;o nonattainment
areas, including the Owens Valley PM,o
NA, were initially classified as
Moderate. A Moderate PM,¢
nonattainment area can subsequently be
reclassified as Serious either before the
applicable attainment date if the EPA
determines the area cannot practicably
attain the PM;o NAAQS by this
attainment date, or after the passage of
the applicable Moderate area PM o
attainment date if the EPA determines
that the area has failed to attain the
standard. In accordance with section
188(b)(1) of the CAA, on February 8,
1993, the EPA determined the Owens
Valley PM;o NA could not practicably
attain the PM;o NAAQS by December
31, 1994 and reclassified the area as
Serious.5

As a Serious area, the Owens Valley
PM;o NA acquired a new attainment
deadline of no later than December 31,
2001. CAA section 188(c)(2). However,

152 FR 24672.

271 FR 61144 (October 17, 2006).

340 CFR 50.6 and 40 CFR part 50, appendix K.
456 FR 11101 (March 15, 1991).

558 FR 3334 (January 8, 1993).

CAA section 188(e) authorizes the EPA
to grant up to a 5-year extension of that
attainment deadline if certain
conditions are met by the state. In order
to obtain the extension, the state must
make a SIP submission showing that: (1)
Attainment by the applicable attainment
date would be impracticable; (2) the
state complied with all requirements
and commitments pertaining to the area
in the implementation plan for the area;
and (3) the plan for the area includes the
most stringent measures (MSM) that are
included in the implementation plan of
any state or are achieved in practice in
any state and can feasibly be
implemented in the specific area.

In its 1998 Owens Valley PM,, Plan
(submitted to the EPA on September 10,
1998), California requested an
attainment date extension under CAA
section 188(e) for the Owens Valley
PM;o NA from December 31, 2001 to
December 31, 2006. On September 3,
1999, the EPA approved the Serious
area 1998 PM, Plan for the Owens
Valley PM ;o NA as meeting the
requirements for such areas in CAA
sections 189(b) and (c), including the
requirements for implementation of best
available control measures (BACM) in
section 189(b)(1)(B) and MSM in section
188(e). In the same action, the EPA
approved the submission with respect to
the requirements of section 188(e) and
granted California’s request to extend
the attainment date for the area to
December 31, 2006. This final action
and the proposal preceding it provide a
more detailed discussion of the history
of PM planning in the Owens Valley
PM,o NA.®

On June 6, 2007, the EPA found that
the Owens Valley PM, NA failed to
attain the 24-hour PM;o NAAQS by the
applicable attainment date of December
31, 2006.7 Accordingly, the State was
required to submit a new plan meeting
the requirements of section 189(d) by
December 31, 2007.

The Governing Board of the
GBUAPCD adopted the “2008 Owens
Valley PM,o Planning Area
Demonstration of Attainment State
Implementation Plan’’ (2008 Plan”) on
February 1, 2008. The 2008 Plan, which
included a request for an attainment
date extension, was submitted by the
State to the EPA on June 11, 2009. The
2008 Plan was subsequently updated
and superseded by the submittal of the
2016 PM,, Plan, which reiterates the
request for an attainment date extension
and incorporates agreements reached
between the GBUAPCD and the City of

6 See 64 FR 34173 (June 25, 1999) and 64 FR
48305 (September 3, 1999).
772 FR 31183.
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Los Angeles, and is the subject of this
action.®

B. Description of the Owens Valley PM,o
Nonattainment Area

Owens Lake is located in Inyo County
in east central California in the southern
portion of the Owens Valley. It is part
of a chain of lakes formed over 140,000
thousand years ago.® In 1913, the Los
Angeles Department of Water and Power
(LADWP) completed an aqueduct
system and began diverting the waters
of the Owens River to the City of Los
Angeles. By 1930, these diversions from
the Owens River had drained the Owens
Lake almost completely dry.10

Strong winds bﬁowing over the surface
of the dry, alkaline bed of the Owens
Lake have produced among the highest
measured concentrations of PM, ever
recorded, including a monitored reading
that exceeded 12,000 pg/m3—more than
80 times over the federal 24-hour
standard.1? Past data from the EPA’s
approval of the 1998 PM,, Plan
indicated that during days when
violations were recorded, 94 percent of
the PM,o concentrations came from the
Owens Lake bed and another five
percent came from re-entrained Owens
Lake dust already deposited in the
area.’2 Since our approval of the 1998
PM,o Plan, PM,( emissions occurring
directly from the Owens Lake bed and
those attributable to re-entrained Owens
Lake dust deposited in the two-
kilometer area surrounding the Owens
Lake bed, particularly the Keeler and
Olancha Dunes, have declined. Despite
this reduction, the predominant source
of PM,o emissions contributing to
nonattainment in the Owens Valley
PM;o NA continues to be the dry Owens
Lake bed and the two-kilometer
perimeter surrounding it.13

Approximately 40,000 permanent
residents live in the area affected by the
Owens Lake PM,( emissions.’4 Some of
these residents are members of four
Tribes: The Lone Pine Paiute/Shoshone
Tribe, the Fort Independence Tribe, the
Big Pine Tribe, and the Bishop Tribe.
Residents and visitors to the area suffer

8 See Chapter 8 of the 2016 PM,( Plan and letter
from Phillip L. Kiddoo, Air Pollution Control
Officer, GBUAPCD to Elizabeth Adams, Acting Air
Division Director, U.S. EPA, Region 9, dated
October 26, 2016.

92016 PM,o Plan, p. 7.

10]d., p. 8.

11]d., p. S-2.

1264 FR 34173 at 34174.

132016 PM,( Plan, page S—4, Table S-2, and
Chapter 8.

14 Id. at S-2.

15]d.

1664 FR 48305.

1764 FR 34173 at 34174.

18]d.

the adverse health effects from high
PM,o concentrations.15

As noted previously, the State of
California and the GBUAPCD submitted
a PM;o Plan in 1998 that the EPA
approved in 1999.16 The EPA
recognized in approving the 1998 PM;o
Plan that the Owens Valley PM,;o NA
presented one of the most challenging
air quality problems nationally,
requiring a reduction of PM;,
concentrations from almost 4000 ug/m3
to the 24-hour NAAQS of 150 pg/m?.
The EPA also recognized that while the
origin of the PM,, problem was well
understood—the draining of Owens
Lake by the City of Los Angeles in the
early part of this century and continued
LADWP withdrawals from the Owens
River—the solution to the problem
remained controversial.’” The EPA’s
evaluation of the 1998 PM, Plan noted
the unique complexities of the Owens
Valley PM;, planning process, including
the competing authorities and
responsibilities of the GBUAPCD to
protect Owens Valley residents from the
harmful effects of air pollution and
those of the City of Los Angeles to
provide its residents with an adequate
water supply.18

Historically, there have been
significant disputes between the
GBUAPCD and the Gity of Los Angeles
concerning the appropriateness,
location, and extent of control measures
to reduce PM, emissions from the
Owens Lake bed and surrounding areas,
which interfered with the adoption of a
fully approvable plan. The legal history
between the GBUAPCD and the City of
Los Angeles is described in some detail
in the EPA’s proposed approval of the
1998 PM,o Plan and in the 2016 PM,o
Plan.19 In summary, California
legislation followed by litigation in state
and federal courts resulted in a series of
agreements requiring the City of Los
Angeles to implement a variety of
control measures to mitigate PM;o
emissions from the dry Owens Lake bed.
The most recent iteration of these
agreements, reached after extensive

192016 PM,o Plan, pp. 9-12.

201d., Appendix II-1.

211d., p.12 (“The judgment requires the City of
Los Angeles to implement the dust control
measures ordered in 2011 and 2012 and provides
for additional dust control measures up to 53.4
square miles in total for all ordered dust control
areas.”)

221n 2016, the EPA bestowed its Clean Air
Excellence Award for Regulatory and Policy
Innovations on the GBUAPCD in recognition of the
District’s development of leading methods to
identify pollution source areas, analyze particulate
emissions, and determine suitable pollution control
measures. The EPA noted the Owens Lake project
constitutes the world’s largest PM;o emission
control project and has led to annual air pollution

negotiations, is the 2014 Stipulated
Judgment between the Gity of Los
Angeles and the GBUAPCD.20 It is our
understanding that the 2014 Stipulated
Judgment resolves all disputes between
the District and the City of Los Angeles
and it appears to clearly articulate the
responsibilities of both parties,
providing certainty and eliminating the
risk of further litigation regarding the
Owens Lake bed controls required for
attainment and contingency measures.
The 2014 Stipulated Judgment adds to
and incorporates prior agreements
between the parties and constitutes the
foundation for the 2016 PM,, Plan that
we are proposing to approve in this
action.??

The EPA is proposing to approve the
2016 PM, Plan because it meets the
CAA requirements for Serious area
plans. As was true of the 1998 PM¢
Plan, this 2016 PM;, Plan is an
important blueprint for clean air in one
of the most unique and challenging
PM;o nonattainment areas in the United
States.22 Successful implementation
will require continued joint efforts by
the GBUAPCD and the City of Los
Angeles.23

The establishment of controls on the
lake bed has resulted in significant
improvements to air quality in the
Owens Valley. Between 1993 and 2014,
the number of NAAQS exceedances
decreased substantially at monitors
located in the Owens Valley PM;o NA.
For example, the peak three-year
average number of exceedances at the
Dirty Socks monitor declined from 41 to
9in 2014, at the Keeler monitor from 20
to 8, and at the Shell Cut monitor from
19 to 5.24 As shown in Table 1, the 2016
PM, Plan demonstrates that PM;g
design concentrations are predicted to
be below the NAAQS when all required
controls are implemented by the City of
Los Angeles and the GBUAPCD.25
Through the continued efforts of the
GBUAPCD and the City of Los Angeles,
the 2016 PM,( Plan demonstrates
attainment of the 24-hour PM,;o NAAQS
within the attainment year of 2017.

reductions of 75,000 tons. See the EPA’s Web site:
https://www.epa.gov/caaac/clean-air-excellence-
awards.

231n 2016, the EPA bestowed its Clean Air
Excellence Award for Regulatory and Policy
Innovations on the GBUAPCD in recognition of the
District’s development of leading methods to
identify pollution source areas, analyze particulate
emissions, and determine suitable pollution control
measures. The EPA noted the Owens Lake project
constitutes the world’s largest PM,o emission
control project and has led to annual air pollution
reductions of 75,000 tons. See the EPA’s Web site:
https://www.epa.gov/caaac/clean-air-excellence-
awards.

242016 PM;o Plan, Appendix III-2, Table 1.

25 [d., Table 7-5.
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TABLE 1—DECLINE IN OWENS VALLEY PMo CONCENTRATIONS
[ug/m3]
Hybrid model 2017
Monitoring site JU|¥n§gi(r)]?Jr-#ug?vl2014 design concentration
10 predictions
[ D[4S Lo ol < TSR PR 1,437 93
Flat Rock 871 94
G2 (= SRR 2,994 67
(2= 1 (o I I 1| SRRSO SRS PUPRRRRURPN 4,571 142
Mill Site .......... 754 125
North Beach ... 1,536 67
(@] F- 1o o] o - TSRS 779 41
S 1= [V R 2,149 105
SEANIEY .ottt et r e R et r e r e re e renne 286 39

Source: 2016 PM,, Plan, Tables 7-1 and 7-5.

C. Public Notice, Public Hearing, and
Completeness Requirements for SIP
Submittals

CAA section 110(a)(1) and (2) and
110(1) require each state to provide
reasonable public notice and
opportunity for public hearing prior to
the adoption and submission of a SIP or
SIP revision to the EPA. To meet this
requirement, every SIP submission
should include evidence that adequate
public notice was given and an
opportunity for a public hearing was
provided consistent with the EPA’s
implementing regulations in 40 CFR
51.102.

Both the GBUAPCD and the California
Air Resources Board (CARB) satisfied
applicable statutory and regulatory
requirements for reasonable public
notice and hearing prior to adoption of
the 2016 PM,o Plan. The District
provided a public comment period and
conducted a public hearing on April 13,
2016, before its Board adopted the 2016
PM,o Plan.26 CARB provided the
required public notice and opportunity
for public comment prior to its May 19,
2016 public hearing.2” The submission
provides proof of publication of notices
for the respective public hearings. We
find, therefore, that the 2016 PM,( Plan
meets the procedural requirements for
public notice and hearing in CAA
sections 110(a) and 110(1).

CAA section 110(k)(1)(B) requires the
EPA to determine whether a SIP
submission is complete within 60 days
of receipt. This section of the CAA also
provides that any plan that the EPA has
not affirmatively determined to be
complete will become complete by
operation of law six months after the
date of submission. The EPA’s
completeness criteria are found in 40

26 Id., Chapter 13—Declaration of Clerk of the
Board and Resolutions Certifying the EIR and
Approving the SIP.

27 State of California Air Resources Board
Resolution 16-3, May 19, 2016.

CFR part 51, Appendix V. The EPA
determined the SIP submission dated
June 9, 2016, to be complete on
November 21, 2016.28

D. CAA Requirements for PM,o Serious
Area Plans

As a Serious PM o nonattainment area
that failed to meet its applicable
attainment date of December 31, 2006,
the Owens Valley PM,o NA is subject to
CAA sections 188 and 189. Section 188
establishes attainment dates for Serious
PM,o nonattainment areas. However,
when an area such as the Owens Valley
PM,o NA fails to attain the PM;q
NAAQS within the time prescribed in
section 188, a new attainment date may
be approved. The new attainment date
is established by section 179(d)(3),
which establishes that the attainment
date applicable to the revision required
under paragraph (1) of section 179(d)
shall be the same as provided in the
provisions of section 172 of the CAA.
That section of the statute requires the
area attain as expeditiously as
practicable, but no later than five years
from the date of designation.29 It also
includes a provision that allows the
EPA to extend the attainment date for
up to an additional five years (i.e., a
period of no greater than 10 years) to the
extent the Administrator determines
appropriate, considering the severity of
nonattainment and the availability and

28 See letter from Elizabeth Adams, Acting Air
Division Director, U.S. EPA Region 9 to Richard
Corey, Executive Officer, California Air Resource
Board.

29Tn accordance with CAA section 179(d)(3) and
172(a)(2)(A), the attainment deadline applicable to
an area that misses the Serious area attainment date
is as soon as practicable, but no later than five years
from the publication date of the nonattainment
finding notice. The EPA’s finding that the Owens
Valley PM( NA failed to attain by the Serious area
nonattainment date was published on June 6, 2007.

feasibility of pollution control
measures.30

Section 189(d) provides that the state
shall submit within 12 months after the
applicable attainment date, plan
revisions that provide for attainment of
the PM,¢ air quality standard and, from
the date of such submission until
attainment, for an annual reduction of
PM,o or PM, precursor emissions
within the area of not less than five
percent of the amount of such emissions
as reported in the most recent inventory
prepared for the area.

The general planning and control
requirements for all nonattainment
plans are found in CAA sections 110
and 172. More specific planning and
control requirements relevant to the
PM;o NAAQS are found in Part D,
Subpart 4, in CAA sections 188 and 189,
as noted above. The EPA has issued a
General Preamble 31 and Addendum to
the General Preamble 32 to provide
guidance to states for meeting the CAA’s
requirements for the PM;o NAAQS. The
General Preamble mainly addresses the
requirements for moderate
nonattainment areas and the Addendum
addresses requirements for Serious
nonattainment areas. The EPA has also
issued other guidance documents
related to PM;o plans that are discussed
and cited below. The specific PM;o plan
requirements addressed by this
proposed action are summarized below.

3042 U.S.C. 7502(a)(2)(A). See also Ass’n of
Irritated Residents v. United States EPA, 423 F.3d
989, 993-94 (9th Cir. 2015).

31 “State Implementation Plans; General Preamble
for the Implementation of Title I of the Clean Air
Act Amendments of 1990,” 57 FR 13498 (April 16,
1992) (General Preamble) and 57 FR 18070 (April
28, 1992).

32 “State Implementation Plans for Serious PM;o
Nonattainment Areas, and Attainment Date Waivers
for PM;o Nonattainment Areas Generally;
Addendum to the General Preamble for the
Implementation of Title I of the Clean Air Act
Amendments of 1990,” 59 FR 41998 (August 16,
1994) (Addendum).
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1. Emissions Inventories

CAA section 172(c)(3) requires that an
attainment plan include a
comprehensive, accurate, and current
inventory of actual emissions from all
sources of the relevant pollutants.

2. Attainment Demonstration and Five
Percent Requirement

For Serious PM( nonattainment areas
that do not attain the PM;o NAAQS by
the applicable attainment date, CAA
section 189(d) requires the state to
submit plan revisions that provide for
attainment of the NAAQS and provide
for an annual five percent reduction in
PM;o or PM; precursor emissions for
each year from the date of submission
until attainment.33 Section 189(d)
specifies that the state must submit
these plan revisions within 12 months
of the applicable attainment date that
the area failed to meet.

3. Best Available Control Measures for
Sources of PM ;o

CAA section 189(b)(1)(B) requires
provisions to assure that BACM,
including the best available control
technology (BACT) for stationary
sources, for the control of PM,, shall be
implemented no later than four years
after the date a nonattainment area is
reclassified as Serious.

When a Moderate area is reclassified
to Serious, the requirements to
implement reasonably available control
measures (RACM), including such
reductions in emissions from existing
sources in the area as may be obtained
through the adoption, at a minimum, of
reasonably available control technology
(RACT), in CAA sections 172(c)(1) and
189(a)(1)(C) remain applicable. Thus, a
Serious area PM;o plan must also
provide for the implementation of
RACM and RACT to the extent that the
RACM and RACT requirements have not
been satisfied in the area’s Moderate
area plan.

CAA section 189(e) requires that
control requirements applicable to
major stationary sources of PM;, shall
also apply to major stationary sources of
PM, precursors, except where the
Administrator determines that such
sources do not contribute significantly
to PM,¢ levels that exceed the standards
in the area.

33 The EPA has previously determined that PM,o
precursors are not significant contributors to PM;o
levels in the Owens Valley PM;o NA. See 64 FR
34173 at 34716 (June 25, 1999). In that rulemaking
notice, the EPA noted that the contribution from
secondary aerosols is insignificant. Inventory
information submitted by the GBUAPCD in
association with the 2016 PM;, Plan also
demonstrates that precursors do not contribute
significantly to PM;o levels that exceed the
standard. See section II.D.2.b of this notice.

4. Reasonable Further Progress and
Quantitative Milestones

CAA section 172(c)(2) requires that
implementation plans demonstrate
reasonable further progress (RFP) as
defined in section 171(1). Section 171(1)
defines RFP as such annual incremental
reductions in emissions of the relevant
air pollutant as are required by part D
of title I or may reasonably be required
by the Administrator for the purpose of
ensuring attainment of the applicable
national ambient air quality standard by
the applicable date. The general RFP
requirement of section 172(c)(2) applies
to SIP submissions necessary to meet
CAA section 189(d) for the PM;o
NAAQS.

In addition, CAA section 189(c)(1),
which is specifically applicable to the
PM;o NAAQS, requires that an
implementation plan contain
quantitative milestones that will be
achieved every three years and that will
demonstrate that RFP is being met.

5. Contingency Measures

CAA section 172(c)(9) requires that
implementation plans provide for the
implementation of specific measures to
be undertaken if the area fails to make
RFP or to attain the NAAQS by the
attainment date applicable under part D
of title I. Such measures are to take
effect in any such case without further
action by the State or the Administrator.
The contingency measure requirement
of CAA section 179(c)(9) applies to the
SIP submissions necessary to meet CAA
section 189(d) for the PM;o NAAQS.

6. Transportation Conformity and Motor
Vehicle Emissions Budgets

Transportation conformity is required
by CAA section 176(c). Our conformity
rule (40 CFR part 93, subpart A) requires
that transportation plans, programs, and
projects conform to state air quality
implementation plans and establishes
the criteria and procedures for
determining whether or not they do so.
Conformity to a SIP means that
transportation activities will not
produce new air quality violations,
worsen existing violations, or delay
timely attainment of the NAAQS or any
interim milestone. Once a SIP that
contains motor vehicle emissions
budgets has been submitted to the EPA,
and the EPA has found them adequate,
these budgets are used for determining
conformity (i.e., emissions from planned
transportation activities must be less
than or equal to the budgets).

II. Evaluation of the Owens Valley PM,o
Plan’s Compliance With CAA
Requirements

A. Review of the Owens Valley PM,o
Nonattainment Area Emissions
Inventories

The 2016 PM, Plan includes PM,o
emissions inventories for the Owens
Valley PM;o NA for the years 1999
through 2019. For the most part, the
emissions data presented in the Plan
were derived from the CARB 2012 and
2015 emission inventories for Inyo
County and apportioned to the Owens
Valley PM;o NA using factors such as
population, roadway miles, and land
area.3* The GBUAPCD calculated
fugitive windblown dust emissions
using a combination of modeling and
data collected at monitors located
around the Owens Lake bed. The
unpaved road dust emissions were
calculated using the GBUAPCD’s
emission factors. These calculations are
included in Tables 3 and 4 of Appendix
IV-1 of the 2016 PM;, Plan.

The District has also provided an
inventory of emissions of PM,g
precursors (i.e., sulfur oxides, nitrogen
oxides, volatile organic compounds, and
ammonia) for a 2015 exceedance day.35
In this inventory, ammonia emission
estimates ‘“were derived from Inyo
County emissions that were queried
from the USEPA’s 2014 National
Emissions Inventory.” Estimates for the
other precursors “were derived from
Inyo County emissions that were
queried from the CARB CEPAM
Standard Emissions Tool (2013
Almanac).” In all cases, emissions were
apportioned to the Owens Valley PM;q
NA using various factors.?6 The EPA
previously determined that PM;,
precursors are not significant
contributors to PM,¢ levels in the
Owens Valley PM;o NA.37 At that time,
the EPA noted that the contribution
from secondary aerosols is insignificant.
The EPA proposes to find again that
precursors do not play a significant part
in the PM;o problem in the Owens

34 An overview of the 2016 PM,, Plan emissions
inventory is provided here. For detailed results and
a complete discussion of the methodologies used to
produce the emissions inventories, see the
following sections of the 2016 PM,( Plan: Summary,
S.1; Chapter 4, “PM,( Emissions Inventory and
Determination of Significant Sources;” and
Appendix IV-1, “2016 SIP Inventory.”

35 See attachment to letter from Phillip L. Kiddoo,
Air Pollution Control Officer, GBUAPCD to
Elizabeth Adams, Acting Air Division Director, U.S.
EPA, Region 9, dated October 26, 2016.

36 Id. The metrics used to ratio emissions from
Inyo County to the Owens Valley PM;o NA are
specified in the attachment.

37 See 64 FR 34173 at 34716 (June 25, 1999).
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Valley PM,o NA. We discuss this in
more detail in Section II.D., below.
The emissions inventories provided
in the Plan show that fugitive dust
emissions resulting from wind erosion
on the exposed Owens Lake bed, off-
lake deposits of lake bed dust such as
the Keeler Dunes, and open desert are
by far the largest sources of PM,, in the
Owens Valley PM;o NA. Other, much
smaller sources of windblown dust
include small mining facilities and the
Lone Pine Landfill. The remaining
sources of PM;o within the Owens
Valley PM;o NA include wood stoves,
fireplaces, unpaved and paved road
dust, and vehicle tailpipe emissions.
The District also notes that prescribed
burning is a source of PM; in the
nonattainment area. There are no large

industrial sources of PM, in the Owens
Valley PM;o NA.

The GBUAPCD also grouped
emissions into three location-based
categories: “lake bed emissions,” “near-
lake emissions,” and ‘‘remaining Owens
Valley NA emissions.” Emissions
originating from the lake bed are
included in the lake bed category. The
near-lake category consists of emissions
generated within a two-kilometer zone
surrounding the lake bed and includes
fugitive windblown dust emissions from
paved and unpaved roads and open
desert, emissions from other sources
within two kilometers of the lake bed
such as the Lone Pine Dump, and the
Keeler and Olancha dunes. Emissions
generated outside the two-kilometer
zone are grouped in the remaining

Owens Lake NA emissions category.
The “Owens Lake Subarea”
encompasses the lake bed and the near-
lake emissions. Emissions from unpaved
roads and open desert areas generated
within the two-kilometer zone
surrounding the lake were used in the
District’s analysis of which sources
contribute significantly to
nonattainment, thereby allowing the
District to factor in the impact of the
distance between emission sources and
affected monitors.

Table 2 provides a summary of the
annual emissions forecast for all PM;o
emission source categories in the Owens
Valley PM;o NA for 2006, 2007, and for
2016 through 2019 (tons per year).

TABLE 2—SUMMARY OF PM1o ANNUAL EMISSIONS IN THE OVPA

Near-lake emissions Remaining Owens Valley NA emissions
Year end 38 é_;ii(sesi%?]ds Keeler Olancha 2-km buffer | Windblown | Windblown Misc. Total
Dunes Dunes (excluding dust un- dust open sources 41
dunes) 39 paved roads desert 40
789 5,324 6,395 4,217 416 19,617 854 37,613
7,448 4,476 5,011 3,143 416 19,617 854 40,964
1,222 172 1,506 1,358 416 19,617 747 25,038
355 41 1,093 1,180 416 19,617 747 23,450
355 41 798 1,053 416 19,617 747 23,027
355 41 586 962 416 19,617 750 22,726

Source: 2016 PM,, Plan, Table 4-3.

The EPA is proposing to find that the
2016 PM,, Plan’s emissions inventories
for 2006 through 2019 are
comprehensive, accurate, and current
inventories of actual emissions from all
sources in the Owens Valley PM;o NA
and that these emissions inventories
meet the requirements of section
172(c)(3) of the CAA and EPA
guidance.#2 The GBUAPCD has
provided a 2006 base year and future
year emissions inventories to 2019,
comprehensively addressing all source
categories in the Owens Valley PM,q
NA. Consequently, we are proposing to
find that the emissions inventories
provided by the GBUAPCD meet the
requirements of section 172(c)(3) and
provide an adequate basis for the
attainment demonstration as well as for
the BACM and RFP demonstrations.

38 Values presented represent the emissions at the
end of the calendar year, after all scheduled
controls are in place.

39Includes PM,( emissions from Lone Pine
Landfill, which equal on average approximately 60
tons per year.

40 Emissions assumed constant over time.

41 Miscellaneous sources include: Manufacturing
and industrial, service and commercial, mineral
processes, metal processes, residential fuel
combustion, construction and demolition, paved

B. Demonstration of Attainment

The 2016 PM,( Plan must provide a
detailed demonstration (including air
quality modeling) that the specified
control strategy will reduce PM;o
emissions so that the 24-hour NAAQS
will be attained as soon as practicable
but no later than June 6, 2017, assuming
final approval of the attainment
deadline extension discussed above.
CAA section 189(b)(1)(A).

1. Attainment Deadline

In 2007, the EPA notified the
GBUAPCD that it had failed to attain the
PMo NAAQS by the attainment date at
the end of 2006.43 The GBUAPCD has
requested that the EPA extend the
attainment date for the Owens Valley
PM,o NA for an additional 10 years.*
The EPA is proposing to approve the
requested attainment date extension

and unpaved road dust (activity related),
windblown dust from agricultural lands, managed
burning and disposal, on-road mobile, and
wildfires.

42 Emissions Inventory Guidance for
Implementation of Ozone and Particulate Matter
National Ambient Air Quality Standards (NAAQS)
and Regional Haze Regulations. U.S. EPA,
September 29, 2016 (draft).

43 See 72 FR 31183 (June 6, 2007).

because, considering the severity of
nonattainment and the availability and
feasibility of pollution control measures,
the EPA believes such an extension to
June 6, 2017 is warranted based on
various factors, including the following.
First, the EPA acknowledges the
severity of the PM,o problem. As
discussed above, prior to the application
of controls, the Owens Valley PM;o NA
experienced dust storms of
unprecedented magnitude that
originated from the dry Owens Lake bed
under certain meteorological conditions.
The magnitude of these dust storms
from the dry lake bed were unique
within California and the United States.
Second, the factors creating the dry
Owens Lake bed, specifically the
diversion of water in the early 20th
century to the City of Los Angeles,
resulted in complex legal and technical

44 As discussed above, CAA section 188 and 179
allow up to a 10-year extension of the attainment
date after the EPA issues a finding that a Serious
PM,o nonattainment area has failed to attain the
NAAQS. CAA section 172(a) authorizes the EPA to
extend the attainment deadline to the extent it
deems appropriate for a period of no greater than
10 years from the publication of the nonattainment
finding, considering the severity of nonattainment
and the availability and feasibility of pollution
control measure.
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agreements for installation of control
measures that were untested in kind and
scope. Since approval of the 1998 PMo
Plan, the GBUAPCD and City of Los
Angeles have worked consistently to
refine and optimize the complex set of
control measures leading to substantial
reductions of PM;o from the dry Owens
Lake bed and surrounding near-lake
sources. The culmination of decades of
work on this problem by the GBUAPCD
and the City of Los Angeles is the
Stipulated Judgment leading to the
District’s adoption and the EPA’s
approval of Rule 433 into the SIP in
2016.45 Rule 433 will ensure that the
mitigation measures leading to the final
reductions in PM;o will occur and lead
to attainment of the NAAQS.

For these reasons, the EPA concurs
that an extension of the attainment
deadline to June 6, 2017 is warranted.

2. PM,o Attainment Demonstration
Approaches

A key part of a PM, attainment plan
is the attainment demonstration. This is
a demonstration by the state that the
existing and planned emission control
measures, in this case, the controls that
have been incorporated into Rule 433
and the Keeler Dunes Project, are
sufficient to result in attainment of the
PM,o NAAQS by the required
attainment date (i.e., 2017). Under CAA
section 189(b)(1)(A), the attainment
demonstration for a Serious
nonattainment area must include air
quality modeling. Please see the EPA’s
accompanying Technical Support
Document (TSD), located in the docket
for this action, for our detailed analysis
of the air quality modeling supporting
the District’s demonstration of
attainment. In summary, the EPA’s
preferred PM;, attainment
demonstration approach is dispersion
modeling, with receptor modeling or
emissions inventory approaches as
adjuncts. However, emissions from
fugitive dust sources such as the dry
Owens Lake bed are uncertain and
variable in comparison with the typical
industrial point sources to which
dispersion modeling is usually applied.
Also, in a fugitive dust-dominated area
there are few if any chemical differences
between the various emitting source
regions within the area, so receptor
modeling is of limited use. Therefore,

45 Because some of the controls required in the
2016 PM, Plan are required to be installed prior
the end of 2017, this leaves open the possibility that
some of the required controls will not be completed
by June of 2017. We do not believe this will be an
impediment to reaching attainment due to the
seasonal nature of PM,( emissions in the Owens
Lake NA, which are generally elevated in the winter
and spring months.

emissions inventory-based modeling
approaches have been used in fugitive
dust and other PM;o nonattainment
areas. These include the “rollback’ of
monitored concentrations in proportion
to emissions, sometimes in conjunction
with a dispersion model in order to
account for the spatial and temporal
variation of emissions and their various
distances from the monitor(s). In all of
the approaches, projected emissions
reductions due to control measures are
applied to the emission source
contributions, and attainment is
demonstrated if the resulting
concentrations are below the NAAQS.46

3. Modeling in Submittal

The District used a hybrid modeling
approach combining the CALPUFF
(“California Puff”’) dispersion model 47
with a monitored component. CALPUFF
is used to model the effect of emissions
from sources on the Owens Lake bed
and the Keeler Dunes. The monitored
component is used to represent the
effect of other sources off the lake bed
(“out-of-network’’), which are not
otherwise included in the CALPUFF
modeling; it is a time-varying
background concentration that declines
over time as lake bed emissions are
controlled. The District’s hybrid model
and its inputs are discussed in more
detail in our TSD.

The District’s model performance
evaluation 48 of the hybrid model,
which checked model predictions
against monitored observations during
the five-year period of July 2009 to June
2014, showed a high correlation
between them and acceptable model
performance.

The attainment demonstration also
examined the effect of the controls
through implementation of Rule 433
and controls on the Keeler Dunes that
would be in place by the end of 2017,
the attainment year. Each of the five
meteorology years was modeled, and for

46 Monitored concentrations meet the 24-hour
PM,0 NAAQS when the “design value,” the
expected number of daily exceedances of the
NAAQS level of 150 ug/ms3, is no more than one per
year, 40 CFR 50.6. However, for a modeled
attainment demonstration, when five years of
meteorology are modeled, the 6th highest
concentration is used as the “design concentration”
to compare to the NAAQS level; at most five
exceedances of that level are acceptable for
attainment, one per modeled year. Guideline on Air
Quality Models, 40 CFR 51 Appendix W, section
7.2.1.1, “Design Concentrations for SO, PM,o, CO,
Pb, and NO,” The design concentration is
sometimes referred to as the “design value,” but
strictly speaking, the PM;o design value is the
expected number of exceedances per year.

47 Model code and documentation are available at
no cost for download from http://www.src.com/
calpuff/calpuff1.htm.

482016 PM,o Plan, Appendix VII-1: Air Quality
Modeling Report, sec. 5.

a given receptor the highest sixth-high
concentration taken as the design
concentration. The design concentration
results for each monitor site for 2014
through 2019 are shown in Table 7-5 of
the 2016 PM, Plan. For 2017, the
highest design concentration is 142 pg/
m?3 and all concentrations are less than
150 ug/m3, demonstrating attainment of
the PM;0 NAAQS.

4, Evaluation of Modeled Attainment
Demonstration

The dry Owens Lake bed presents a
unique situation for which
unconventional modeling approaches
may be appropriate. The EPA has
consulted with the District and CARB
on the modeling approach numerous
times over the past decade, including
during the year prior to the current Plan
submittal. As discussed in detail in our
TSD and in the summary below, the
District’s air quality modeling analysis
is appropriate for this area.

a. Model Emissions Input

The District’s Dust Identification (ID)
Program, described in detail in the TSD,
provides estimates of PM,o emissions
based on real-time measurements at
numerous locations. It provides a level
of detail and accuracy that is unique,
and is a considerable refinement over
standard emission factors, and even
over locale-specific emission factors that
account for soil type and wind speed. It
provides a strong foundation for the
emission estimates needed for a
modeled attainment demonstration.

b. Model Choice

The District’s method for estimating
PM;o emission factors (i.e., back-
calculation from monitored
concentrations, also discussed in detail
in the TSD), depends on good
characterization of source-receptor
relationships (emitting source square
and monitor receptor) to determine
which particular emitting areas are
contributing to a given monitored
concentration. A Lagrangian puff model
like CALPUFF, which allows PM;q
emissions to follow a realistic curved
trajectory between the source area and
the monitor and allows different wind
direction to vary by location at any
given time, is appropriate for this
demonstration. CALPUFF is preferable
to a steady-state Gaussian model like
AERMOD, which has “straight-line”
trajectories along a single wind
direction within any given hour for all
sources.


http://www.src.com/calpuff/calpuff1.htm
http://www.src.com/calpuff/calpuff1.htm
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c. Modeling Domain and Background
Concentration

The District’s monitoring and
modeling network is focused on the lake
bed and the immediately surrounding
area. In order for the attainment
demonstration to account for all the
PM;( emission sources contributing to
NAAQS violations, off-lake sources
must be adequately represented in the
background concentration that is added
to the model prediction. The District’s
procedure for determining background
concentration is discussed in detail in
the TSD. The EPA finds the District’s
reasoning and supporting
documentation for the assumptions
convincing.

d. Modeling Receptors

By default, a grid of model receptors
is used to cover much of a
nonattainment area, to ensure that the
NAAQS is attained everywhere in the
area. In the 2016 PM,o Plan, receptors
are placed only along the lake bed
shoreline, and further, only at monitor
locations. As stated in the 2016 PMo
Plan, the monitoring sites were chosen
to be downwind of the largest PM,
source areas, i.e. the lake bed, and so are
representative of the highest expected
impacts.4® Because concentrations
necessarily decline with distance from a
non-buoyant source like fugitive dust,
the EPA agrees that the highest PM;o
concentrations would be expected at the
shoreline.

5. The EPA’s Proposed Action

In summary, the attainment
demonstration is based on a unique
modeling approach that incorporates
real-world measurements and is well-
suited to the special conditions at
Owens Lake. The EPA is proposing to
find that the attainment demonstration
in the 2016 PM,( Plan is approvable.

C. Five Percent Requirement

Section 189(d) of the CAA requires a
state with a Serious PM ¢ nonattainment
area that fails to attain the PM;o NAAQS
by the applicable attainment deadlines
to submit within 12 months after the
attainment applicable attainment date, a
plan showing an annual five percent
reduction in emissions of PM) in the
area from the date of the submission
until attainment, based on the most
recent inventory.

Table 4-3 in the 2016 PM;, Plan
provides a summary of the annual
emissions forecast for sources of
emissions in the nonattainment area for
the years 1999 through 2019. The
inventory values are derived using a

49]d., p. 62 sec.7.1.

combination of modeling data,
monitoring results, CARB emissions
inventories and control measure
efficiencies.>0

The 2016 PM,( Plan includes a
demonstration of annual five percent
reductions in Chapter 8. As noted,
fugitive windblown emissions, ‘“‘which
are tied to meteorology and are highly
irregular year-to-year,” 51 account for
most of the emissions in the Owens
Valley PM;o NA.52 To accommodate this
variability for a more stable and realistic
assessment of reductions, the District
used a three-year rolling average to
calculate the annual reductions. Using
average annual emissions from 2005—
2007 (62,734 tpy) as the starting point
for the required five percent per year
reductions, the District is required to
reduce emissions by 31,367 tons per
year by the attainment year (2017) to
32,367 tons per year. The GBUAPCD
projects three-year annual average
emissions in 2017 to be 24,783 tons per
year, which exceeds the required
amount of required reductions by 7,584
tons per year. Figure 8—1 in the 2016
PM,, Plan illustrates emissions trends
for various sources in the nonattainment
area from 1999 through 2019 along with
the three-year average total, and
compares these values with a five
percent reduction line.53

Although annual emissions increase
in the first few years of the planning
period, a steady decline begins in
2009.54 The average emissions

50Id., at 34-35.

51 For example, emissions totaled 109,635 tons in
2005, dropped to 37,613 tons in 2006, then rose to
73,999 tons in 2009 before beginning to consistently
decline. Emissions in 2010 totaled 70,343 tons and
by 2017 when attainment will be reached,
emissions are projected to be 23,450 tons per year.
2016 PM,q Plan, Table 4-3.

52]1d., p. 81.

53 The EPA believes the use of 2007 as the
baseline for five percent reductions is reasonable
and consistent with Congress’ intent. Section 189(d)
states that plans are due within 12 months of the
missed attainment deadline and that the plans
should provide for annual five percent reductions
from the date of the submission until attainment.
The attainment deadline for the Owens Valley PM;o
NA was December 31, 2006. 64 FR 48305
(September 3, 1999). Accordingly, a submittal to
fulfill section 189(d) was due by December 31,
2007. Arguably, some of the reductions in the RFP
demonstration occurred outside the literal time
frame specified by Congress (i.e., ““the date of the
submission” of the Plan) because the 2016 PM;o
Plan was not submitted until June 9, 2016. The EPA
believes that it is appropriate and consistent with
Congress’s intent for expeditious attainment of the
NAAQS that we consider reductions that occurred
prior to the submittal of the 2016 PM, Plan.

54 The District notes that a substantial portion of
the total reductions achieved beginning in 2006 and
forecast through 2017 occur from 2010 to 2014 with
the implementation of the 2008 SIP Control Areas
and Phase 8 Control Area, which are described in
Sections 6.2.1.4 and 6.2.1.5 of the Plan. 2016 PM,o
Plan, p. 85.

reductions catch up with the five
percent per year reduction target in
2013, and subsequently exceed the
required reductions beyond the
projected attainment year. The EPA
recognizes the unprecedented
challenges faced by the District in
achieving this target. In light of the
unique nature of the source of emissions
in the Owens Valley PM;o NA, the
groundbreaking technical efforts needed
to characterize and control emissions
from the lake bed, and the unavoidable
delays in implementing controls on the
lake bed caused by litigation, and in
recognition of the achievement of
reductions beyond those required under
CAA section 189(d) after 2013, we are
proposing to approve the five percent
demonstration in the 2016 PM,, Plan.

D. BACM/BACT and Adopted Control
Strategy

1. Background

Section 189(b)(1)(B) of the CAA
requires areas designated as Serious
nonattainment for PM;o to implement
BACM and BACT 55 on all significant
sources of direct PM,o and PM,
precursors. The CAA does not define a
BACM-level of control for specific
sources. In our guidance for Serious
PM;o nonattainment area plans, the EPA
defined BACM to be, among other
things, the maximum degree of emission
reduction achievable from a source or
source category which is determined on
a case-by-case basis, considering energy,
economic and environmental impacts.56
Consistent with the General Preamble
Addendum, a BACM analysis should
include the following elements for the
Owens Valley PM;o NA:

e Preparation of an inventory of PMo
sources;

¢ Identification of source categories
having a greater than de minimis impact
on ambient PM,( concentrations;

e Comparative analysis of the
controls implemented in the Owens
Valley PMo NA and BACM in other
Serious nonattainment areas for
significant source categories; and

¢ Evaluation of reducing emissions
from a particular source category and
costs associated with controls.

2. Analysis

The GBUAPCD BACM analysis,
which addresses the four elements
described in the General Preamble
Addendum,57 is summarized below.
The GBUAPCD’s Rule 433 contains the
BACM control measures for the Owens

55BACT, which applies to stationary sources, is
a subset of BACM.

56 See 59 FR 41998, 42010 (August 16, 1994).
572016 PM,, Plan, page 38.
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Lake bed. The EPA approved Rule 433
into the SIP on November 10, 2016.58 In
addition, the GBUAPCD is directly
implementing controls at the Keeler
Dunes as discussed further below.

a. Inventory

The emissions inventories included in
the 2016 PM,( Plan and in additional
information submitted on October 26,
2016 are summarized and evaluated in
section II.A, above. As noted previously,
the EPA is proposing to find that the
2016 PM;o Plan’s emissions inventories
for 2006 through 2019 are
comprehensive, accurate, and current
inventories of actual emissions from all
sources in the Owens Valley PM;o NA
and that these emissions inventories
meet the requirements of Section
172(c)(3) of the CAA and the EPA.

b. Identification of Source Categories

The General Preamble Addendum
provides that BACM are required for all
categories of sources in Serious areas
unless the State adequately
demonstrates a particular source
category does not contribute
significantly to nonattainment of the
NAAQS. A source category is presumed
to contribute significantly to a violation
of the 24-hour PM,o NAAQS if its PM;o

impact at the location of expected
violation would exceed 5 pug/ms3.59

To determine which sources
contribute significantly to PM,q
violations and are therefore subject to
BACM level controls, the GBUAPCD
selected a day on which measured
levels of particulate approached the
level of the standard and the
predominant source of emissions was
characterized as ‘“‘non-lake.” The
District noted that its choice is
conservative because it ‘““produces a
small de minimis emissions level and
makes it feasible for non-lake sources to
be considered significant.” 60 By
dividing the threshold value for a
significant contribution (i.e., 5 pg/m3)
by ambient level of PM, on the chosen
day (150.1 ug/m3), Great Basin
calculated a de minimis factor of 3.33
percent.

The GBUAPCD provided an inventory
of sources of precursor emissions that
we used to determine if sources of
precursors contribute significantly to
ambient levels of PM,o exceeding the
standard in the Owens Valley PM;o NA.
Because of the gaseous nature of
precursor emissions, these compounds
would have the potential for long
distance transport, so emissions from
the entire nonattainment area are
considered. Adding together emissions

of PM, from within the near-lake area
on a near exceedance day and precursor
emissions from throughout the
nonattainment area results in a total of
535.37 tons per day of emissions.
Multiplying this number by 3.33 percent
yields a de minimis threshold of 17.8
tons per day.

In determining whether sources of
precursors contribute significantly to
PM, levels, we made two conservative
assumptions. First, we assumed that all
precursor emissions would result in the
formation of PM,,. Second, we
compared the total emissions for all
precursors (i.e., 4.7 tons per day), rather
than emissions of each precursor from
each source category, to the de minimis
threshold of 17.8 tons per day. Given
total precursor emissions are far below
the de minimis threshold, we conclude
precursors do not contribute
significantly to PM,o levels in the
Owens Valley.

To determine which sources of direct
PM, are significant, the District
multiplied the near-exceedance day
PM,o emissions inventory (530.65 tons
per day 61) by the de minimis factor,
yielding a de minimis emissions
threshold of 17.7 tons per day.52

Table 3 below summarizes the sources
of PM( emissions in the Owens Lake
subarea, on the analyzed day.63

TABLE 3—PM;o EXCEEDANCE DAY INVENTORY FOR OWENS LAKE SUBAREA

[2 km buffer]

Category

2015
(tons per day) 64

Fugitive Windblown Dust from Exposed Lake Beds

Fugitive Windblown Dust from Keeler Dunes
Fugitive Windblown Dust from Olancha Dunes

Other sources within the Owens Lake Subarea, including mineral processing, paved and unpaved road dust, and the Lone

Pine Landfill 65

45.30
169.20
312.00

4.15

530.65

Using the 17.7 tons per day threshold,
the GBUAPCD identified three
significant PMo source categories in the
OVPA:

¢ Fugitive windblown dust from
exposed lake bed.

¢ Fugitive windblown dust from
Keeler Dunes.

58 Acting Regional Administrator Alexis Strauss
signed the EPA’s final action approving Rule 433
on November 10, 2016. It will be published in the
Federal Register in the near future.

5959 FR 41998, 42011.

602016 PM, Plan, page S-3.

61 This number does not include precursor
emissions, which is acceptable because precursors
do not significantly contribute and excluding
precursor emissions results in a slightly lower
(more conservative) threshold for significance.

e Fugitive windblown dust from
Olancha Dunes.

Based on this analysis, the District
focused its BACM demonstration on the
controls required on the lake bed and on
the Keeler Dunes.®6 According to the
GBUAPCD, the Olancha dunes are
primarily natural. If PM,, violations are

622016 PM;o Plan, p. 4.

63 The GBUAPCD notes that “monitoring and
modeling analyses indicate that emissions from off-
lake sources more than two kilometers away do not
have an impact on achieving attainment” and cites
a similar approach taken in the “Five Percent Plan
for PM for the Maricopa County Nonattainment
Area.” Id. Page 56.

64]d. Table S-2.

65 BACT, which applies to stationary sources, is
generally not applicable within the Owens Valley

attributed to these dunes, the violations
will be treated as natural events and a
Natural Events Action Plan will be
developed and implemented in
accordance with the EPA’s guidance
and rules on Exceptional Events.6”
Further, emissions from the Olancha
Dunes are expected to be reduced by

PM;o NA where all PM, sources except for wind
erosion from the dry Owens Lake bed and the dune
systems are de minimis.

66 The GBUAPCD has investigated the history and
morphology of the Keeler Dunes and determined
that the drying of the Owens Lake bed resulted in
the expansion of the pre-existing, natural dune area.
2016 PM, Plan, page 61.

67 Id. See Appendix V-1, “OVPA 2016 SIP BACM
Assessment,” Appendix E, “2013 GBUAPCD Board
Order No. 130916-01,” p. 7.
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about 2090 tons per year as the result of
lake bed controls, which will reduce
sand migration from nearby areas and
allow redeposited lake bed particulate
to winnow away until emissions are
those of a natural dune system.68

c. Comparative Analysis

To fulfill the requirement for a
comparative analysis, the GBUAPCD
searched for requirements for analogous
lake bed and dune sources in other PM,¢
nonattainment areas including Imperial
County, the San Joaquin Valley,
Maricopa County (Phoenix area), the
South Coast, and Clark County (Las
Vegas area). However, the District was
unable to identify any analogous active
controls for these kinds of sources in
other areas. The District concludes that
“these measures are unique in the US
and are, by definition, the most
stringent requirements for these
sources.” 69 A description of the lake
bed and dune controls follows.

i. Lake Bed Controls

Lake bed controls are set forth in the
GBUAPCD’s Rule 433, which is
included in the 2016 PM,o Plan. The
EPA has approved Rule 433 into the SIP
in a separate action.”® Rule 433 requires
the control measures described in
Chapter 6 of the 2016 PM( Plan and

summarized in our TSD to be
implemented by the City of Los Angeles
on various portions of the dry Owens
Lake bed.?? In brief, Rule 433 requires
the City of Los Angeles to conduct
shallow flooding through application of
water, install managed vegetation or a
gravel blanket, or in some cases use
tillage with a brine back-up. These
control measures typically result in a 99
to 100 percent control efficiency.
Beginning in 2001, lake bed controls
have been constructed in phases as
modeling and empirical evidence have
demonstrated the need for additional
controls. Rule 433 requires ongoing
implementation of previously
established control requirements and
includes an enforceable implementation
schedule for the most recent phase of
controls, with all controls in place in
the attainment year of 2017.

ii. Dune Controls

The District is in the process of
implementing a dust control project on
Keeler Dunes that involves the
placement of approximately 82,000
straw bales and planting of
approximately 246,000 native shrubs.”2
The goal of the project is to create a
stable, non-emissive, low-impact
vegetated dune system that requires

minimal resources to maintain. The
placement of the straw bales was
completed in 2015 and plantings are
scheduled to be complete by the end of
2016. At full build-out, the GBUACPD
projects the project will reduce PM;o
emissions by approximately 95 percent
and bring the community of Keeler into
compliance with state and federal PM;q
standards.?3 Implementation of this
project is made federally enforceable by
approval of the 2016 PM,o Plan, which
includes Resolution 2016—03 wherein
the Governing Board of the GBUAPCD
authorizes and commits the District to
complete the Keeler Dunes Project as set
forth in the Plan.

In the context of its environmental
review of the Keeler Dunes Project, the
District considered alternatives for
reducing the windblown dust from the
Keeler Dunes, such as covering with
geotextile fabric and gravel or
excavation and removal of the dunes,
but found them to be infeasible.”4

d. Evaluation of Reducing Emissions
From Windblown Dust and Associated
Costs

The GBUAPCD estimated cost and
emission impacts of the exposed lake
bed and Keeler Dune controls as shown
in Table 4 below:

TABLE 4—IMPACT ANALYSIS: CONTROL EFFECTIVENESS, COST INFORMATION, AND COST EFFECTIVENESS 75

Average
Source category Cost
: annual Control .
(%nd windblown emissions offectiveness Costs effectiveness
ust controls) (tons) (tons)
Dry Lake Bed (varied con- 2006: 73,174; 2010: 43,325; Up to 99 percent depending $145.8M (annualized) for $2,390
trols, including shallow 2014: 1,936 on control and location. 2016 SIP.
flooding, gravel blanket,
and managed vegetation.
See Rule 433.).
Off-Lake Dunes (straw bales | 3,309 .......cccccovriiiiirnieeneene. 95 percent based on straw $700,000 (annualized) for 222
and re-vegetation). bales with future shrub es- straw bales and revegeta-
tablishment. tion with watering.

3. EPA Evaluation and Proposed Action

In the 2016 PM,( Plan, the GBUAPCD
has provided documentation on Rule
433 and on the Keeler Dunes Project,
quantifying the cost of construction,
materials, operation, and maintenance,
and examining other factors such as
energy and environmental impacts. The
EPA agrees that adequate time must be
allowed to fully implement Rule 433
successfully because the control

68 Id., pp. 34 and 56.

69 Id. See Appendix V-1, “OVPA 2016 SIP BACM
Assessment,” p. 22.

7081 FR 62849 (September 13, 2016); final
approval signed November 10, 2016.

measures in the Rule are uniquely vast
in scale, materials, and required
construction activity. Rule 433
establishes an aggressive, phased,
implementation schedule that we are
proposing to find is as expeditious as
practicable. We also find that the
implementation schedule for the Keeler
Dunes project is as expeditious as
practicable.

71 For more detail on the Owens Lake bed
controls, see Chapter 6 of the 2016 PM;, Plan and
our TSD. Some of these control measures are also
described in our proposed approval of the 1998
Plan (64 FR 34173, June 25, 1999).

72 As noted above, no additional active controls
are anticipated for the Olancha Dunes.

The EPA concludes that the 2016
PM o Plan demonstrates:

(1) Wind erosion from the dry Owens
Lake bed (and secondarily, from the
Keeler Dunes, which have expanded as
a result of redeposited particles
transported from the dry lake bed 76), is
the predominant source of PM;,
emissions that cause or contribute to
PM, violations in the Owens Valley
PM,o NA and that applying BACM to

732016 PM,o Plan, pp. 19 and 50-53

74]d. See Appendix V-1, “OVPA 2016 SIP BACM
Assessment,” pp. 16-17.

75Id. See Appendix V-1, “OVPA 2016 SIP BACM
Assessment,” p. 21.

76 Id., page 61.
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other source categories would not
contribute significantly to achieving the
NAAQS as expeditiously as practicable;

(2) Rule 433’s control measures to
reduce windblown dust from the dry
Owens Lake bed and area immediately
surrounding the bed of Owens Lake are
unique and satisfy the requirement for
BACM.

(3) The goal of the Keeler Dunes
Project is to create a stable self-
sustaining low-impact vegetated dune
system to reduce wind erosion.
Implementation of these controls
represents BACM since there are no
analogous dust control projects or
alternative controls for this type of
source; and

(4) No analogous source has been
identified to support the economic and
technological feasibility of any
alternative or additional measures for
the control of significant sources of
wind erosion emissions in the Owens
Valley PMl() NA.

E. Reasonable Further Progress/
Quantitative Milestones

CAA section 189(c) requires that PM;o
nonattainment areas must include
quantitative milestones that are to be
achieved every three years and that
show RFP toward attainment by the
applicable attainment deadline.
Quantitative milestones may be met in
a variety of ways, including by
establishing a percent implementation
of various control strategies, by percent
compliance with implemented control
measures, or adherence to a compliance
schedule.?? Prior to submittal of the
2016 PM, Plan, lake bed controls were
established that yielded significant
emissions reductions, as reflected in the
annual emissions inventory 78 and
illustrated in Figure 8—1 of the Plan.
Unsurprisingly, given the variable
nature of the emissions sources and the
periodic delays due to disputed control
measures, the decline is not linear;
however, as noted previously,
reductions sufficient to provide for
attainment will be achieved within the
required timeframe. Under the
circumstances, we find that the progress
achieved prior to the 2016 adoption of
the Plan is reasonable.

The GBUAPCD’s Rule 433 and the
Keeler Dunes Project establish
requirements for additional controls that
will be completed in 2017 and that
provide for additional emissions
reductions. Under Rule 433, the City of
Los Angeles must continue to
implement all control measures that are

7759 FR 41998 at 42016.
782016 PM,o Plan, Table 4-3.

already in place,”® and must implement
Phase 9/10, which requires the control
of an additional 3.62 square miles of the
Owens Lake bed by December 31, 2017.
These control requirements include
enforceable schedules for
implementation of the specified control
measures, and the Plan includes
quantification of the emissions
reductions that will be achieved by
implementation of the control measures.

In its discussion of the requirement
for quantitative milestone reports, the
District noted that the remaining
milestone for the 2016 PM, Plan is the
completion of the Phase 9/10 dust
controls, which are enforceable through
Rule 433. In other words, the final
quantitative milestone for the 2016 PM;o
Plan is 100 percent implementation of
the required controls. The GBUAPCD
commits to submitting a report to the
EPA by April 1, 2018, as required by
Section 189(c)(2) of the Act, that
demonstrates RFP thorough the
achievement of the December 31, 2017
quantitative milestone.

The EPA proposes to approve the
enforceable schedule in Rule 433 and
commitment for completion of the
Keeler Dunes Project in 2016 as meeting
the RFP requirements of CAA section
189(c).

F. Contingency Measures

The CAA requires that the 2016 PM;o
Plan include contingency measures to
be implemented if the area fails to meet
progress requirements or fails to attain
the NAAQS by the applicable deadline.
These contingency measures should
take effect without requiring further
action by the state or the EPA and
should be fully implemented as
expeditiously as practicable.8°
Contingency measures should also
provide for emissions reductions
equivalent to one year’s average
increment of RFP.81

Because it is not possible to predict
which areas of the lake bed may become
emissive and cause a failure to meet
progress requirements or to attain the
NAAQS, Rule 433 requires the District
to evaluate at least once per calendar
year whether additional areas of the lake
bed require controls. If the GBUAPCD
determines that the Owens Valley PM;o
NA has not met progress requirements
or will not timely attain, Rule 433
requires the implementation of BACM
control measures on up to an additional
4.78 square miles of the Owens Lake

79 These areas consist of the 2003 Dust Control
Area (29.8 square miles), the 2006 Dust Control
Area and Channel Area (13.2 square miles), and the
Phase 8 area (2.0 square miles).

8059 FR 41998 at 42015.

81]d.

bed as expeditiously as practicable. The
implementation of the contingency
measure in Rule 433 does not require
additional rulemaking actions or public
hearings. The EPA has concluded,
therefore, that the contingency measure
included in the 2016 PM;( Plan through
adopted Rule 433 provides for the
implementation of contingency
measures as expeditiously as
practicable.

The GBUAPCD has demonstrated that
the dry lake bed is the overwhelming
contributor the exceedances of the PM;q
NAAQS, both through PM;, originating
directly from the lake bed, or from lake
bed particles that have been deposited
nearby, which then become a secondary
source of particulate (e.g., the Keeler
Dunes).82 Therefore, we have focused
our analysis on the control of emissions
emanating from the lake bed in
assessing whether the contingency
measure in the 2016 PM,o Plan provides
a year’s worth of average RFP
increment.

Determining the amount of emissions
reductions needed for contingency
measures (i.e., a year’s worth of
reductions) presents a unique challenge
in the Owens Valley PM;o NA due to the
nature of the lake bed and the
meteorological influence on emissions,
which leads to a degree of variability in
annual emissions that is somewhat
independent of the application of
controls. For this reason, we have used
the annual average area of the lake bed
on which controls are required for the
period of 2007 (the year the EPA made
a finding of failure to attain) through
2017 (the attainment year) as a surrogate
for the annual amount (tons) of
emissions reductions required. This
results in an annual average area of 1.8
square miles.83 Rule 433 provides for
the implementation of controls on an
additional 4.78 square miles of lake bed,
which is more than double the annual
average. We therefore conclude the
contingency measure provisions in Rule
433 satisfy the contingency measure
requirements under CAA section
172(c)(9).

G. Transportation Conformity

Transportation conformity is required
by CAA section 176(c). Our conformity
rule (40 CFR part 93, subpart A) requires
that transportation plans, programs, and

82 For additional discussion, see Chapter 7 of the
2016 PM,o Plan and the attainment demonstration
analysis in the TSD for this action.

83 A total of 18.2 square miles will be controlled
in 10-year period of 2007 through 2017 (the 2006
Dust Control and Channel Area encompasses 13.2
square miles; the Phase 8 Area encompasses 2.0
square miles; the Phase 9/10 Area encompasses
3.62—the provisionally excluded Cultural Resource
Areas encompass approximately 0.6 square miles).



89418 Federal Register/Vol.

81, No. 238/Monday, December 12,

2016 / Proposed Rules

projects conform to state air quality
implementation plans and establishes
the criteria and procedures for
determining whether or not they do so.
Conformity to a SIP means that
transportation activities will not
produce new air quality violations,
worsen existing violations, or delay
timely attainment of the NAAQS or the
timely achievement of interim
milestones. However, if the EPA
determines that a SIP demonstrates that
motor vehicle emissions are an
insignificant contributor to the air
quality problem, states are not required
to establish motor vehicle emissions
budgets or perform a regional emissions
analysis for transportation conformity
purposes.84

In section 6.1.2 of the Plan, the
GBUAPCD provides its argument for
why motor vehicle emissions are
insignificant contributors to the PM;o
problem in the Owens Valley PM;o NA.
First, the District noted that motor
vehicle tailpipe emissions and re-
entrained roadway dust contribute just
1.4 percent of the 2016 PM,, emissions.
The District also observed that the State
estimates the annual population growth
(about 0.7 percent) and increase in
vehicle miles traveled (about 1.2 percent
annually) and argued that it is unlikely
that “these emissions would grow to
such an extent as to cause a NAAQS
violation in the future.” Finally, the
District pointed out the absence of
measures in the SIP that control motor
vehicle emissions. In light of these
factors, the EPA concurs with the
District’s conclusion that motor vehicle
emissions are insignificant contributors
to the PM;o problem in the Owens
Valley. Accordingly, the GBUAPCD is
not required to establish motor vehicle
budgets in this plan or to perform
regional emissions analyses for
transportation conformity.

III. Summary of the EPA’s Proposed
Action

The EPA is proposing to approve the
Serious area 2016 PM,o Plan submitted
by the State of California for the Owens
Valley PM;o nonattainment area.
Specifically, the EPA is proposing to
approve the 2016 PM;o Plan with
respect to the CAA requirements for
public notice and involvement under
section 110(a)(1); emissions inventories
under section 172(c)(3); the control
measures in Rule 433 under section
110(k)(3), as meeting the requirements
of sections 110(a) and 189(b)(1)(B); RFP
and quantitative milestones under
section 189(c); the contingency measure
in Rule 433 under section 172(c)(9); and

8440 CFR 93.109(f).

demonstration of attainment under
section 189(b)(1)(A). The EPA is also
proposing to approve the State’s request
for an extension of the attainment date
to June 6, 2017 pursuant to CAA
sections 188 and 179.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve State choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this proposed action
merely proposes to approve State law as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by State law. For
that reason, this proposed action:

e Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide the EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). We
intend to offer to consult with local
tribes during the comment period.

List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, Incorporation by

reference, Intergovernmental relations,

Particulate matter, Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.
Dated: December 1, 2016.
Deborah Jordan,
Acting Regional Administrator, Region IX.
[FR Doc. 2016-29758 Filed 12—-9-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 55

[OAR-2004-0091; FRL-9956—07—Region 9]
Outer Continental Shelf Air

Regulations; Consistency Update for
California

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to update
portions of the Outer Continental Shelf
(“OCS”’) Air Regulations. Requirements
applying to OCS sources located within
25 miles of States’ seaward boundaries
must be updated periodically to remain
consistent with the requirements of the
corresponding onshore area (“COA”), as
mandated by section 328(a)(1) of the
Clean Air Act, as amended in 1990 (“the
Act”). The portions of the OCS air
regulations that are being updated
pertain to the requirements for OCS
sources for which the Santa Barbara
County Air Pollution Control District
(““Santa Barbara County APCD”’) and
Ventura County Air Pollution Control
District (“Ventura County APCD”’) are
the designated COAs. The intended
effect of approving the OCS
requirements for the Santa Barbara
County APCD and Ventura County
APCD is to regulate emissions from OCS
sources in accordance with the
requirements onshore. The changes to
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the existing requirements discussed in
this document are proposed to be
incorporated by reference into the Code
of Federal Regulations and listed in the
appendix to the OCS air regulations.
DATES: Any comments must arrive by
January 11, 2017.

ADDRESSES: Submit comments,
identified by docket number OAR—
2004-0091, by one of the following
methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

II. Email: steckel.andrew@epa.gov.

III. Mail or deliver: Andrew Steckel (Air—4),
U.S. Environmental Protection Agency
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an “‘anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

1 The reader may refer to the Notice of Proposed
Rulemaking, December 5, 1991 (56 FR 63774), and
the preamble to the final rule promulgated
September 4, 1992 (57 FR 40792) for further

FOR FURTHER INFORMATION CONTACT:
Christine Vineyard, Air Division (Air—
4), U.S. EPA Region 9, 75 Hawthorne
Street, San Francisco, CA 94105, (415)
947-4125, vineyard.christine@epa.gov.
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I. Background Information

A. Why is EPA taking this action?

On September 4, 1992, EPA
promulgated 40 CFR part 55, which
established requirements to control air
pollution from OCS sources in order to
attain and maintain federal and state
ambient air quality standards and to
comply with the provisions of part C of
title I of the Act. Part 55 applies to all
OCS sources offshore of the States
except those located in the Gulf of
Mexico west of 87.5 degrees longitude.
Section 328 of the Act requires that for
such sources located within 25 miles of
a State’s seaward boundary, the
requirements shall be the same as would
be applicable if the sources were located
in the COA. Because the OCS
requirements are based on onshore
requirements, and onshore requirements
may change, section 328(a)(1) requires
that EPA update the OCS requirements
as necessary to maintain consistency
with onshore requirements.

Pursuant to section 55.12 of the OCS
rule, consistency reviews will occur (1)
at least annually; (2) upon receipt of a
Notice of Intent under section 55.4; or
(3) when a state or local agency submits
arule to EPA to be considered for
incorporation by reference in part 55.
This proposed action is being taken in
response to the submittal of
requirements by the Ventura County
APCD. Public comments received in
writing within 30 days of publication of
this document will be considered by
EPA before publishing a final rule.
Section 328(a) of the Act requires that
EPA establish requirements to control
air pollution from OCS sources located
within 25 miles of States’ seaward
boundaries that are the same as onshore
requirements. To comply with this

background and information on the OCS
regulations.

2Each COA which has been delegated the
authority to implement and enforce part 55 will use
its administrative and procedural rules as onshore.

statutory mandate, EPA must
incorporate applicable onshore rules
into part 55 as they exist onshore. This
limits EPA’s flexibility in deciding
which requirements will be
incorporated into part 55 and prevents
EPA from making substantive changes
to the requirements it incorporates. As

a result, EPA may be incorporating rules
into part 55 that do not conform to all
of EPA’s state implementation plan
(SIP) guidance or certain requirements
of the Act. Consistency updates may
result in the inclusion of state or local
rules or regulations into part 55, even
though the same rules may ultimately be
disapproved for inclusion as part of the
SIP. Inclusion in the OCS rule does not
imply that a rule meets the requirements
of the Act for SIP approval, nor does it
imply that the rule will be approved by
EPA for inclusion in the SIP.

II. EPA’s Evaluation

A. What criteria were used to evaluate
rules submitted to update 40 CFR part
557

In updating 40 CFR part 55, EPA
reviewed the rules submitted for
inclusion in part 55 to ensure that they
are rationally related to the attainment
or maintenance of federal or state
ambient air quality standards or part C
of title I of the Act, that they are not
designed expressly to prevent
exploration and development of the
OCS and that they are applicable to OCS
sources. 40 CFR 55.1. EPA has also
evaluated the rules to ensure they are
not arbitrary or capricious. 40 CFR
55.12(e). EPA has excluded
administrative and procedural rules 2
that regulate toxics, which are not
related to the attainment and
maintenance of federal and state
ambient air quality standards.

B. What requirements were submitted to
update 40 CFR part 557

1. After revi