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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
[NRC-2016-0137]
RIN 3150-AJ77

List of Approved Spent Fuel Storage
Casks: NAC International
MAGNASTOR® Cask System;
Certificate of Compliance No. 1031,
Amendment No. 6

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
spent fuel storage regulations by
revising the NAC International (NAC),
MAGNASTOR® Cask System listing
within the “List of approved spent fuel
storage casks” to include Amendment
No. 6 to Certificate of Compliance (CoC)
No. 1031. Amendment No. 6 revises
NAC-MAGNASTOR technical
specifications (TSs) to align with the
NAC Multi-Purpose Canister (MPC) and

NAC Universal MPC System (UMS) TSs.

The CoC No. 1031 TSs require that a
program be established and maintained
for loading, unloading, and preparing
fuel for storage without any indication
of duration for the program.
Amendment No. 6 limits maintenance
of this program until all spent fuel is
removed from the spent fuel pool and
transport operations are completed.
Related training and radiation
protection program requirements are
modified accordingly. Additionally,
Amendment No. 6 incorporates the
change to Limiting Condition for
Operation (LCO) 3.1.1 previously
approved by the NRC in CoC No. 1031
Amendment No. 4.

DATES: The direct final rule is effective

December 21, 2016, unless significant
adverse comments are received by

November 7, 2016. If the direct final
rule is withdrawn as a result of such
comments, timely notice of the
withdrawal will be published in the
Federal Register. Comments received
after this date will be considered if it is
practical to do so, but the Commission
is able to ensure consideration only for
comments received on or before this
date. Comments received on this direct
final rule will also be considered to be
comments on a companion proposed
rule published in the Proposed Rules
section of this issue of the Federal
Register.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2016-0137. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e Email comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive an automatic email reply
confirming receipt, then contact us at
301-415-1677.

e Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, ATTN:
Rulemakings and Adjudications Staff.

e Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
(Eastern Time) Federal workdays;
telephone: 301-415-1677.

For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Keith McDaniel, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,

Washington, DC 20555—-0001; telephone:

301-415-5252 or email:
Keith.McDaniel@nrc.gov.
SUPPLEMENTARY INFORMATION:

I. Obtaining Information and Submitting
Comments

II. Procedural Background

III. Background

IV. Discussion of Changes

V. Voluntary Consensus Standards

VI. Agreement State Compatibility

VII. Plain Writing

VIIL Environmental Assessment and Finding
of No Significant Environmental Impact

IX. Paperwork Reduction Act Statement

X. Regulatory Flexibility Certification

XI. Regulatory Analysis

XII. Backfitting and Issue Finality

XIII. Congressional Review Act

XIV. Availability of Documents

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRC-2016—
0137 when contacting the NRC about
the availability of information for this
action. You may obtain publicly-
available information related to this
action by any of the following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2016-0137.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“ADAMS Public Documents” and then
select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800—-397-4209, 301-415—4737, or by
email to pdr.resource@nrc.gov. For the
convenience of the reader, instructions
about obtaining materials referenced in
this document are provided in the
“Availability of Documents” section.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

B. Submitting Comments

Please include Docket ID NRC-2016—
0137 in your comment submission.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at http://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.
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mailto:Rulemaking.Comments@nrc.gov
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http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Carol.Gallagher@nrc.gov
mailto:Keith.McDaniel@nrc.gov
mailto:pdr.resource@nrc.gov
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If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Procedural Background

This rule is limited to the changes
contained in Amendment No. 6 to CoC
No. 1031 and does not include other
aspects of the NAC MAGNASTOR®
Cask System design. The NRC is using
the “direct final rule procedure” to
issue this amendment because it
represents a limited and routine change
to an existing CoC that is expected to be
noncontroversial. Adequate protection
of public health and safety continues to
be ensured. The amendment to the rule
will become effective on December 21,
2016. However, if the NRC receives
significant adverse comments on this
direct final rule by November 7, 2016,
then the NRC will publish a document
that withdraws this action and will
subsequently address the comments
received in a final rule as a response to
the companion proposed rule published
in the Proposed Rule section of this
issue of the Federal Register.

Absent significant modifications to
the proposed revisions requiring
republication, the NRC will not initiate
a second comment period on this action.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(a) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be

ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change (other than editorial)
to the rule, CoC, or TSs.

For detailed instructions on filing
comments, please see the companion
proposed rule published in the
Proposed Rule section of this issue of
the Federal Register.

III. Background

Section 218(a) of the Nuclear Waste
Policy Act (NWPA) of 1982, as
amended, requires that “‘the Secretary
[of the Department of Energy] shall
establish a demonstration program, in
cooperation with the private sector, for
the dry storage of spent nuclear fuel at
civilian nuclear power reactor sites,
with the objective of establishing one or
more technologies that the [Nuclear
Regulatory] Commission may, by rule,
approve for use at the sites of civilian
nuclear power reactors without, to the
maximum extent practicable, the need
for additional site-specific approvals by
the Commission.” Section 133 of the
NWPA states, in part, that “[the
Commission] shall, by rule, establish
procedures for the licensing of any
technology approved by the
Commission under Section 219(a) [sic:
218(a)] for use at the site of any civilian
nuclear power reactor.”

To implement this mandate, the
Commission approved dry storage of
spent nuclear fuel in NRC-approved
casks under a general license by
publishing a final rule which added a
new subpart K in part 72 of title 10 of
the Code of Federal Regulations (10
CFR) entitled, “General License for
Storage of Spent Fuel at Power Reactor
Sites” (55 FR 29181; July 18, 1990). This
rule also established a new subpart L in
10 CFR part 72 entitled, “Approval of
Spent Fuel Storage Casks,” which
contains procedures and criteria for
obtaining NRC approval of spent fuel
storage cask designs. The NRC
subsequently issued a final rule on
November 21, 2008 (73 FR 70587), that
approved the NAC MAGNASTOR® Cask
System design and added it to the list
of NRC-approved cask designs in 10
CFR 72.214 as CoC No. 1031.

IV. Discussion of Changes

By letter dated December 11, 2015,
NAC submitted a request to the NRC to
amend CoC No. 1031. As documented in
the Preliminary Safety Evaluation
Report (PSER) and described further
below, the NRC staff performed a
detailed safety evaluation of the
proposed CoC Amendment 6 request.
This direct final rule revises the NAC
MAGNASTOR® Cask System listing in

10 CFR 72.214 by adding Amendment
No. 6 to CoC No. 1031. The amendment
consists of the changes described below,
as set forth in the revised CoC and TSs.
The revised TSs are identified in the
PSER.

Amendment No. 6 revises NAC—
MAGNASTOR TSs to align with the
NAC-MPC and NAC-UMS TSs. The
CoC No. 1031 TSs currently require that
a program be established and
maintained for loading, unloading, and
preparing fuel for storage without any
indication of duration for the program.
Amendment No. 6 clarifies the
applicability of TS requirements
depending on the status of operations,
limiting maintenance of certain
programs until all spent fuel is removed
from the spent fuel pool and transport
operations are completed. Additionally,
Amendment No. 6 incorporates the
change to LCO 3.1.1 that was previously
reviewed and approved by the NRC in
Amendment No. 4. The NRC staff
determined that Amendment No. 6 does
not include changes to cask design
requirements and does not reflect a
change in design or fabrication of the
cask. The NRC staff found that the TS
and operating limit changes do not
impact the casks ability to continue to
safely store spent fuel in accordance
with part 72 requirements.

The amended NAC MAGNASTOR®
Cask System design, when used under
the conditions specified in the CoC, the
TSs, and the NRC’s regulations, will
meet the requirements of 10 CFR part
72; therefore, adequate protection of
public health and safety will continue to
be ensured. When this direct final rule
becomes effective, persons who hold a
general license under 10 CFR 72.210
may load spent nuclear fuel into the
NAC MAGNASTOR® Cask System casks
that meet the criteria of Amendment No.
6 to CoC No. 1031 under 10 CFR 72.212.

V. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995 (Pub. L.
104-113) requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. In this direct final rule, the
NRC will revise the NAC
MAGNASTOR® Cask System design
listed in 10 CFR 72.214, “List of
approved spent fuel storage casks.” This
action does not constitute the
establishment of a standard that
contains generally applicable
requirements.
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VI. Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs’’ approved by
the Commission on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), this
rule is classified as Compatibility
Category “NRC.” Compatibility is not
required for Category “NRC”
regulations. The NRC program elements
in this category are those that relate
directly to areas of regulation reserved
to the NRC by the Atomic Energy Act of
1954, as amended, or the provisions of
10 CFR. Although an Agreement State
may not adopt program elements
reserved to the NRC, it may wish to
inform its licensees of certain
requirements via a mechanism that is
consistent with the particular State’s
administrative procedure laws, but does
not confer regulatory authority on the
State.

VII. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, ‘“Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31883).

VIII. Environmental Assessment and
Finding of No Significant
Environmental Impact

A. The Action

The action is to amend 10 CFR 72.214
to revise the NAC MAGNASTOR® Cask
System listing within the “List of
approved spent fuel storage casks” to
include Amendment No. 6 to CoC No.
1031. Under the National
Environmental Policy Act of 1969, as
amended, and the NRC’s regulations in
subpart A of 10 CFR part 51,
“Environmental Protection Regulations
for Domestic Licensing and Related
Regulatory Functions,” the NRC has
determined that this rule, if adopted,
would not be a major Federal action
significantly affecting the quality of the
human environment and, therefore, an
environmental impact statement is not
required. The NRC has made a finding
of no significant impact on the basis of
this environmental assessment.

B. The Need for the Action

This direct final rule amends the CoC
for the NAC MAGNASTOR® Cask
System design within the list of
approved spent fuel storage casks that
power reactor licensees can use to store
spent fuel at reactor sites under a

general license. Specifically,
Amendment No. 6 revises NAC—
MAGNASTOR TSs to align with the
NAC-MPC and NAG-UMS TSs. The
CoC No. 1031 TSs require that a
program be established and maintained
for loading, unloading, and preparing
fuel for storage without any indication
of duration for the program.
Amendment No. 6 limits maintenance
of this program until all spent fuel is
removed from the spent fuel pool and
transport operations are completed.
Related training and radiation
protection program requirements are
modified accordingly. Additionally,
Amendment No. 6 incorporates the
change to LCO 3.1.1 previously
approved by the NRC in CoC No. 1031
Amendment No. 4.

C. Environmental Impacts of the Action

On July 18,1990 (55 FR 29181), the
NRC issued an amendment to 10 CFR
part 72 to provide for the storage of
spent fuel under a general license in
cask designs approved by the NRC. The
potential environmental impact of using
NRC-approved storage casks was
initially analyzed in the environmental
assessment for the 1990 final rule. The
environmental assessment for this
Amendment No. 6 tiers off of the
environmental assessment for the July
18, 1990, final rule. Tiering on past
environmental assessments is a standard
process under the National
Environmental Policy Act.

The NAC MAGNASTOR® Cask
System is designed to mitigate the
effects of design basis accidents that
could occur during storage. Design basis
accidents account for human-induced
events and the most severe natural
phenomena reported for the site and
surrounding area. Postulated accidents
analyzed for an Independent Spent Fuel
Storage Installation, the type of facility
at which a holder of a power reactor
operating license would store spent fuel
in casks in accordance with 10 CFR part
72, include tornado winds and tornado-
generated missiles, a design basis
earthquake, a design basis flood, an
accidental cask drop, lightning effects,
fire, explosions, and other incidents.

Considering the specific design
requirements for each accident
condition, the design of the cask would
prevent loss of confinement, shielding,
and criticality control. If there is no loss
of confinement, shielding, or criticality
control, the environmental impacts
would be insignificant. This amendment
does not reflect a change in design or
fabrication of the cask. There are no
changes to cask design requirements in
the proposed CoC amendment. In
addition, because there are no design or

significant process changes, any
resulting occupational exposure or
offsite dose rates from the
implementation of Amendment No. 6
would remain well within the 10 CFR
part 20 limits. Therefore, the proposed
CoC changes will not result in any
radiological or non-radiological
environmental impacts that differ
significantly from the environmental
impacts evaluated in the environmental
assessment supporting the July 18, 1990,
final rule. There will be no significant
change in the types or revisions in the
amounts of any effluent released, no
significant increase in the individual or
cumulative radiation exposure and no
significant increase in the potential for
or consequences from radiological
accidents. The NRC staff documented its
safety findings in a PSER.

D. Alternative to the Action

The alternative to this action is to
deny approval of Amendment No. 6 and
end the direct final rule. Consequently,
any 10 CFR part 72 general licensee that
seeks to load spent nuclear fuel into the
NAC MAGNASTOR® Cask System in
accordance with the changes described
in proposed Amendment No. 6 would
have to request an exemption from the
requirements of 10 CFR 72.212 and
72.214. Under this alternative, an
interested licensee would have to
prepare, and the NRC would have to
review, a separate exemption request,
thereby increasing the administrative
burden upon the NRC and the costs to
each licensee. Therefore, the
environmental impacts would be the
same or less than the action.

E. Alternative Use of Resources

Approval of Amendment No. 6 to CoC
No. 1031 would result in no irreversible
commitments of resources.

F. Agencies and Persons Contacted

No agencies or persons outside the
NRC were contacted in connection with
the preparation of this environmental
assessment.

G. Finding of No Significant Impact

The environmental impacts of the
action have been reviewed under the
requirements in 10 CFR part 51. Based
on the foregoing environmental
assessment, the NRC concludes that this
direct final rule entitled, ““List of
Approved Spent Fuel Storage Casks:
NAC MAGNASTOR® Cask System,
Amendment No. 6 will not have a
significant effect on the human
environment. Therefore, the NRC has
determined that an environmental
impact statement is not necessary for
this direct final rule.
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IX. Paperwork Reduction Act
Statement

This rule does not contain any
information collection requirements,
and is therefore not subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to a request for information or an
information collection requirement
unless the requesting document
displays a currently valid Office of
Management and Budget control
number.

X. Regulatory Flexibility Certification

Under the Regulatory Flexibility Act
of 1980 (5 U.S.C. 605(h)), the NRC
certifies that this rule will not, if issued,
have a significant economic impact on
a substantial number of small entities.
This direct final rule affects only
nuclear power plant licensees and NAC.
These entities do not fall within the
scope of the definition of small entities
set forth in the Regulatory Flexibility
Act or the size standards established by
the NRC (10 CFR 2.810).

XI. Regulatory Analysis

On July 18, 1990 (55 FR 29181), the
NRC issued an amendment to 10 CFR
part 72 to provide for the storage of
spent nuclear fuel under a general
license in cask designs approved by the
NRC. Any nuclear power reactor
licensee can use NRC-approved cask
designs to store spent nuclear fuel if it
notifies the NRC in advance, the spent
fuel is stored under the conditions
specified in the cask’s CoC, and the
conditions of the general license are
met. A list of NRC-approved cask
designs is contained in 10 CFR 72.214.
On November 21, 2008 (73 FR 70587),
the NRC issued an amendment to 10
CFR part 72 that approved the NAC
MAGNASTOR® Cask System design by
adding it to the list of NRC-approved
cask designs in 10 CFR 72.214.

By letter dated December 11, 2015,
NAC submitted an application to amend
the NAC MAGNASTOR® Cask System
as described in Section IV, “Discussion
of Changes,” of this document.

The alternative to this action is to
withhold approval of Amendment No. 6
and to require any 10 CFR part 72
general licensee seeking to load spent
nuclear fuel into the NAC
MAGNASTOR® Cask System under the
changes described in Amendment No. 6
to request an exemption from the
requirements of 10 CFR 72.212 and
72.214. Under this alternative, each
interested 10 CFR part 72 licensee
would have to prepare, and the NRC
would have to review, a separate
exemption request, thereby increasing
the administrative burden upon the
NRC and the costs to each licensee.

Approval of the direct final rule is
consistent with previous NRC actions.
Further, as documented in the PSER and
the environmental assessment, the
direct final rule will have no adverse
effect on public health and safety or the
environment. This direct final rule has
no significant identifiable impact or
benefit on other Government agencies.
Based on this regulatory analysis, the
NRC concludes that the requirements of
the direct final rule are commensurate
with the NRC’s responsibilities for
public health and safety and the
common defense and security. No other
available alternative is believed to be as
satisfactory, and therefore, this action is
recommended.

XII. Backfitting and Issue Finality

The NRC has determined that the
backfit rule (10 CFR 72.62) does not
apply to this direct final rule. Therefore,
a backfit analysis is not required. This
direct final rule revises CoC No. 1031
for the NAC MAGNASTOR® Cask
System, as currently listed in 10 CFR
72.214, “List of approved spent fuel
storage casks.” Amendment No. 6
revises NAC-MAGNASTOR TSs to align
with the NAG-MPC and NAC-UMS
TSs. The CoC No. 1031 TSs require that
a program be established and

maintained for loading, unloading, and
preparing fuel for storage without any
indication of duration for the program.
Amendment No. 6 limits maintenance
of this program until all spent fuel is
removed from the spent fuel pool and
transport operations are completed.
Related training and radiation
protection program requirements are
modified accordingly. Additionally,
Amendment No. 6 incorporates the
change to LCO 3.1.1 previously
approved by the NRC in CoC No. 1031
Amendment No. 4.

Amendment No. 6 to CoC No. 1031
for the NAC MAGNASTOR® Cask
System was initiated by NAC and was
not submitted in response to new NRC
requirements, or an NRC request for
amendment. Amendment No. 6 applies
only to new casks fabricated and used
under Amendment No. 6. These changes
do not affect existing users of the NAC
MAGNASTOR® Cask System, and
Amendment Nos. 1-3, Revisions 1, as
well as Revision 1 of the Initial
Certificate, and Amendments Nos. 4-5
continue to be effective for existing
users. While current CoC users may
comply with the new requirements in
Amendment No. 6, this would be a
voluntary decision on the part of current
users. For these reasons, Amendment
No. 6 to CoC No. 1031 does not
constitute backfitting under 10 CFR
72.62, 10 CFR 50.109(a)(1), or otherwise
represent an inconsistency with the
issue finality provisions applicable to
combined licenses in 10 CFR part 52.
Accordingly, no backfit analysis or
additional documentation addressing
the issue finality criteria in 10 CFR part
52 has been prepared by the NRC staff.

XIII. Congressional Review Act

The Office of Management and Budget
has not found this to be a major rule as
defined in the Congressional Review
Act.

XIV. Availability of Documents

The documents identified in the
following table are available to
interested persons as indicated.

Document

ADAMS
Accession No.

NAC License Amendment Request, Letter Dated December 11, 2015
Proposed CoC No. 1031, Amendment No. 6 ....
Proposed CoC No. 1031, Amendment No. 6—Technical Specifications, Appendix A
Proposed CoC No. 1031, Amendment No. 6—Technical Specifications, Appendix B
CoC No. 1031, Amendment No. 6—Preliminary Safety Evaluation Report

ML15349A941
ML16119A101
ML16119A110
ML16119A118
ML16119A123

The NRC may post materials related
to this document, including public
comments, on the Federal rulemaking
Web site at http://www.regulations.gov

under Docket ID NRC-2016-0137. The
Federal rulemaking Web site allows you
to receive alerts when changes or
additions occur in a docket folder. To

subscribe: (1) Navigate to the docket
folder (NRC-2016-0137); (2) Click the
“Sign up for Email Alerts” link; and (3)
Enter your email address and select how
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frequently you would like to receive
emails (daily, weekly, or monthly).

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Hazardous waste, Indians,
Intergovernmental relations, Manpower
training programs, Nuclear energy,
Nuclear materials, Occupational safety
and health, Penalties, Radiation
protection, Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; the Nuclear Waste Policy
Act of 1982, as amended; and 5 U.S.C.
552 and 553; the NRC is adopting the
following amendments to 10 CFR part
72:

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

m 1. The authority citation for part 72
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 51, 53, 57, 62, 63, 65, 69, 81, 161, 182,
183, 184, 186, 187, 189, 223, 234, 274 (42
U.S.C. 2071, 2073, 2077, 2092, 2093, 2095,
2099, 2111, 2201, 2210e, 2232, 2233, 2234,
2236, 2237, 2238, 2273, 2282, 2021); Energy
Reorganization Act of 1974, secs. 201, 202,
206, 211 (42 U.S.C. 5841, 5842, 5846, 5851);
National Environmental Policy Act of 1969
(42 U.S.C. 4332); Nuclear Waste Policy Act
of 1982, secs. 117(a), 132, 133, 134, 135, 137,
141, 145(g), 148, 218(a) (42 U.S.C. 10137(a),
10152, 10153, 10154, 10155, 10157, 10161,
10165(g), 10168, 10198(a)); 44 U.S.C. 3504
note.

m 2.In §72.214, Certificate of
Compliance 1031 is revised to read as
follows:

§72.214 List of approved spent fuel
storage casks.
* * * * *

Certificate Number: 1031.

Initial Certificate Effective Date:
February 4, 2009, superseded by Initial
Certificate, Revision 1, on February 1,
2016.

Initial Certificate, Revision 1, Effective
Date: February 1, 2016.

Amendment Number 1 Effective Date:
August 30, 2010, superseded by
Amendment Number 1, Revision 1, on
February 1, 2016.

Amendment Number 1, Revision 1,
Effective Date: February 1, 2016.

Amendment Number 2 Effective Date:
January 30, 2012, superseded by

Amendment Number 2, Revision 1, on
February 1, 2016.

Amendment Number 2, Revision 1,
Effective Date: February 1, 2016.

Amendment Number 3 Effective Date:
July 25, 2013, superseded by
Amendment Number 3, Revision 1, on
February 1, 2016.

Amendment Number 3, Revision 1,
Effective Date: February 1, 2016.

Amendment Number 4 Effective Date:
April 14, 2015.

Amendment Number 5 Effective Date:
June 29, 2015.

Amendment Number 6 Effective Date:
December 21, 2016.

SAR Submitted by: NAC
International, Inc.

SAR Title: Final Safety Analysis
Report for the MAGNASTOR® System.

Docket Number: 72—1031.

Certificate Expiration Date: February
4, 2029.

Model Number: MAGNASTOR®.

* * * * *

Dated at Rockville, Maryland, this 23rd day
of September, 2016.

For the Nuclear Regulatory Commission.
Glenn M. Tracy,
Acting Executive Director for Operations.
[FR Doc. 2016—24317 Filed 10—6-16; 8:45 am]
BILLING CODE 7590-01-P

FARM CREDIT ADMINISTRATION

12 CFR Parts 600, 602, 603, and 606
RIN 3052-AD17

FCA Organization; Updates and
Technical Corrections

AGENCY: Farm Credit Administration.
ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration (FCA, we, Agency or
our) amended our regulations to reflect
changes to the FCA’s organizational
structure and correct the zip code for
the field office located in Irving, TX. In
addition, references in our regulations
to various FCA offices, which have
changed, have been revised. We also re-
ordered the list of FCA offices into a
more logical progression that is
consistent with FCA’s organizational
chart. In accordance with the law, the
effective date of the rule is no earlier
than 30 days from the date of
publication in the Federal Register
during which either or both Houses of
Congress are in session.

DATES: Effective Date: Under the
authority of 12 U.S.C. 2252, the
regulation amending 12 CFR parts 600,
602, 603, and 606 published on July 22,

2016 (81 FR 47691) is effective October

7, 2016.

FOR FURTHER INFORMATION CONTACT:

Michael T. Wilson, Policy Analyst,
Office of Regulatory Policy, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883—4124, TTY
(703) 883—4056,

or

Autumn Agans, Attorney-Advisor,
Office of General Counsel, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883—4020, TTY
(703) 883—4056.

SUPPLEMENTARY INFORMATION: The Farm

Credit Administration amended our

regulations to reflect changes to the

FCA’s organizational structure and

correct the zip code for the field office

located in Irving, TX. In addition,
references in our regulations to various

FCA offices, which have changed, have

been revised. We also re-ordered the list

of FCA offices into a more logical
progression that is consistent with

FCA’s organizational chart. In

accordance with 12 U.S.C. 2252, the

effective date of the final rule is no
earlier than 30 days from the date of
publication in the Federal Register
during which either or both Houses of

Congress are in session. Based on the

records of the sessions of Congress, the

effective date of the regulations is

October 7, 2016.

(12 U.S.C. 2252(a)(9) and (10))

Dale L. Aultman,

Secretary, Farm Credit Administration Board.
[FR Doc. 2016-24313 Filed 10-6-16; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. FAA-2016-9224; Special
Conditions No. 23-277-SC]

Special Conditions: Beechcraft, Model
A36, Bonanza Airplanes; as Modified
by Avionics Design Services, Ltd.;
Installation of Rechargeable Lithium
Battery

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Beechcraft, Model A36,
Bonanza airplane. This airplane, as
modified by Avionics Design Services,
Ltd., will have a novel or unusual
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design feature associated with the use of
a replacement option of a lithium
battery instead of nickel-cadmium and
lead-acid rechargeable batteries. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.
DATES: The effective date of these
special conditions is October 7, 2016.
We must receive your comments by
November 21, 2016.

ADDRESSES: Send comments identified
by docket number FAA-2016-9224
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington,
DG, 20590-0001.

e Hand Delivery of Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://regulations.gov, including any
personal information the commenter
provides. Using the search function of
the docket Web site, anyone can find
and read the electronic form of all
comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Quentin Coon, Federal Aviation
Administration, Aircraft Certification

Service, Small Airplane Directorate,
ACE-112, 901 Locust, Room 301,
Kansas City, MO; telephone (816) 329—
4168; facsimile (816) 329-4090.
SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the approval design and
thus delivery of the affected aircraft. In
addition, the FAA has determined, in
accordance with 5 U.S. C. 553(b)(3)(B)
and 553(d)(3), that notice and
opportunity for prior public comment
hereon are unnecessary because the
substance of these special conditions
has been subject to the public comment
process in several prior instances with
no substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.

Spﬁg;asl &%r?d" Company/airplane model
23-15-01- Kestrel Aircraft Company/
SC1. Model K-350.
23-09-02SC2 | Cessna Aircraft Company/
Model 525C (CJ4).
23-08-05— Spectrum Aeronautical, LLC/
SCs. Model 40.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

Background

On September 17, 2015, Avionics
Design Services, Ltd., (Avionics)
applied for a supplemental type
certificate (STC) to install a rechargeable

1 http://rgl.faa.gov/Regulatory_and_Guidance_
Library/rgSC.nsf/0/39B156 CO06EB842E86257EF
3004BB13C?OpenDocument&Highlight=installation
% 200f% 20rechargeable % 20lithium % 20battery.

2 http://rgl.faa.gov/Regulatory_and_Guidance_
Library/rgSC.nsf/0/902232309C19F0D4862575
CB0045AC0D?OpenDocument&Highlight=
installation % 200f% 20rechargeable % 20lithium
%20battery.

3 http://rgl.faa.gov/Regulatory_and_Guidance_
Library/rgSC.nsf/0/28E630294DCC27
B986257513005968A37OpenDocument&Highlight=
installation % 200f% 20rechargeable % 20lithium
%20battery.

lithium battery on the Model A36
Bonanza airplane. The Model A36
airplane is a normal category airplane,
powered by a single-piston engine that
drives an aircraft propeller, with
passenger seating up to six (6) and a
maximum takeoff weight of 3600
pounds.

The current regulatory requirements
for part 23 airplanes do not contain
adequate requirements for the
application of rechargeable lithium
batteries in airborne applications. This
type of battery possesses certain failure
and operational characteristics with
maintenance requirements that differ
significantly from that of the nickel-
cadmium (Ni-Cd) and lead-acid
rechargeable batteries currently
approved in other normal, utility,
acrobatic, and commuter category
airplanes. Therefore, the FAA is
proposing this special condition to
address (1) all characteristics of the
rechargeable lithium batteries and their
installation that could affect safe
operation of the modified Model A36
airplane, and (2) appropriate
Instructions for Continued
Airworthiness (ICAW) that include
maintenance requirements to ensure the
availability of electrical power from the
batteries when needed.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (CFR) 21.101,
Avionics must show that the Model A36
airplane, as changed, continues to meet
the applicable provisions of the
regulations incorporated by reference in
Type Certificate Data Sheet No. 3A154
or the applicable regulations in effect on
the date of application for the change.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 23) do not contain
adequate or appropriate safety standards
for the Model A36 airplane because of
a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Model A36 airplane
must comply with the fuel vent and
exhaust emission requirements of 14
CFR part 34 and the noise certification
requirements of 14 CFR part 36.

The FAA issues special conditions, as
defined in §11.19, under §11.38 and
they become part of the type
certification basis under § 21.101.

Special conditions are initially
applicable to the models for which they

4 http://rgl.faa.gov/Regulatory_and_Guidance
Library/rgMakeModel.nsf/0/360C62B668
F4C1878625801B0069FB5F?OpenDocument.
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are issued. Should the applicant apply
for an STC to modify any other model
included on the same type certificate to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

Novel or Unusual Design Features

The Beechcraft Model A36 airplane
will incorporate the following novel or
unusual design features:

The installation of a rechargeable
lithium battery as a main or engine start
aircraft battery.

Discussion

The applicable part 23 airworthiness
regulations governing the installation of
batteries in general aviation airplanes,
including § 23.1353, were derived from
Civil Air Regulations (CAR) 3 as part of
the recodification that established 14
CFR part 23. The battery requirements,
which are identified in § 23.1353, were
a rewording of the CAR requirements
that did not add any substantive
technical requirements. An increase in
incidents involving battery fires and
failures that accompanied the increased
use of Ni-Cd batteries in aircraft resulted
in rulemaking activities on the battery
requirements for small airplanes. These
regulations were incorporated into
§23.1353(f) and (g), which apply only to
Ni-Cd battery installations.

The introduction of lithium batteries
into aircraft raises some concern about
associated battery or cell monitoring
systems and the impact to the electrical
system when monitoring components
fail. Associated battery or cell
monitoring systems (e.g., temperature,
state of charge, etc.) should be evaluated
with respect the expected extremes in
the aircraft operating environment.

Lithium batteries typically have
different electrical impedance
characteristics than Ni-Cd or lead-acid
batteries. Avionics needs to evaluate
other components of the aircraft
electrical system with respect to these
characteristics.

Presently, there is limited experience
with use of rechargeable lithium
batteries and rechargeable lithium
battery systems in applications
involving commercial aviation.
However, other users of this technology,
ranging from personal computers,
wireless telephone manufacturers to the
electric vehicle industry, have noted
safety problems with rechargeable
lithium batteries. These problems
include overcharging, over-discharging,
flammability of cell components, cell
internal defects, and during exposure to
extreme temperatures that are described
in the following paragraphs.

1. Overcharging: In general,
rechargeable lithium batteries are
significantly more susceptible than their
Ni-Cd or lead-acid counterparts to
thermal runway, which is an internal
failure that can result in self-sustaining
increases in temperature and pressure.
This is especially true for overcharging
which causes heating and
destabilization of the components of the
cell, leading to the formation (by
plating) of highly unstable metallic
lithium. The metallic lithium can ignite,
resulting in a self-sustaining fire or
explosion. Finally, the severity of
thermal runaway due to overcharging
increases with increasing battery
capacity due to the higher amount of
electrolyte in large batteries.

2. Over-discharging: Discharge of
some types of rechargeable lithium
battery cells beyond the manufacturer’s
recommended specification can cause
corrosion of the electrodes of the cell,
resulting in loss of battery capacity that
cannot be reversed by recharging. This
loss of capacity may not be detected by
the simple voltage measurements
commonly available to flight crews as a
means of checking battery status—a
problem shared with Ni-Cd batteries. In
addition, over-discharging has the
potential to lead to an unsafe condition
(creation of dendrites that could result
in internal short circuit during the
recharging cycle).

3. Flammability of Cell Components:
Unlike Ni-Cd and lead-acid batteries,
some types of rechargeable lithium
batteries use liquid electrolytes that are
flammable. The electrolyte can serve as
a source of fuel for an external fire, if
there is a breach of the battery
container.

4. Cell Internal Defects: The
rechargeable lithium batteries and
rechargeable battery systems have a
history of undetected cell internal
defects. These defects may or may not
be detected during normal operational
evaluation, test and validation. This
may lead to an unsafe condition during
in service operation.

5. Extreme Temperatures: Exposure to
an extreme temperature environment
has the potential to create major
hazards. Care must be taken to ensure
that the lithium battery remains within
the manufacturer’s recommended
specification.

These problems experienced by users
of lithium batteries raise concern about
the use of lithium batteries in aviation.
The intent of the proposed special
condition is to establish appropriate
airworthiness standards for lithium
battery installations in the Model A36
airplanes and to ensure, as required by
§§23.1309 and 23.601, that these battery

installations are not hazardous or
unreliable.
Applicability

The special conditions are applicable
to the Model A36 airplane. Should
Avionics apply at a later date for an STC
to modify any other model included on
Type Certificate No. 3A15, to
incorporate the same novel or unusual
design feature, the special conditions
would apply to that model as well.

Conclusion

This action affects only certain novel
or unusual design features on the Model
A36 airplane. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the subject
contained herein. Therefore, notice and
opportunity for prior public comment
hereon are unnecessary and the FAA
finds good cause, in accordance with 5
U.S. Code §§553(b)(3)(B) and 553(d)(3),
making these special conditions
effective upon issuance. The FAA is
requesting comments to allow interested
persons to submit views that may not
have been submitted in response to the
prior opportunities for comment
described above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.101; and 14 CFR
11.38 and 11.19.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the
supplemental type certification basis for
Beechcraft, Model A36 airplanes
modified by Avionics Design Services,
Ltd.

1. Installation of Lithium Battery

The FAA adopts that the following
special conditions be applied to lithium
battery installations on the Model A36
airplanes in lieu of the requirements
§23.1353(a)(b)(c)(d)(e), amendment 49.
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Lithium battery installations on the
Model A36 airplanes must be designed
and installed as follows:

a. Safe cell temperatures and
pressures must be maintained during
any probable charging or discharging
condition, or during any failure of the
charging or battery monitoring system
not shown to be extremely remote. The
lithium battery installation must be
designed to preclude explosion or fire in
the event of those failures.

b. Lithium batteries must be designed
to preclude the occurrence of self-
sustaining, uncontrolled increases in
temperature or pressure.

c. No explosive or toxic gasses
emitted by any lithium battery in
normal operation or as the result of any
failure of the battery charging or
monitoring system, or battery
installation not shown to be extremely
remote, may accumulate in hazardous
quantities within the airplane.

d. Lithium batteries that contain
flammable fluids must comply with the
flammable fluid fire protection
requirements of 14 CFR 23.863(a)
through (d).

e. No corrosive fluids or gases that
may escape from any lithium battery
may damage airplane structure or
essential equipment.

f. Each lithium battery installation
must have provisions to prevent any
hazardous effect on structure or
essential systems that may be caused by
the maximum amount of heat the
battery can generate during a short
circuit of the battery or of its individual
cells.

g. Lithium battery installations must
have—

(1) A system to control the charging
rate of the battery automatically to
prevent battery overheating or
overcharging, or

(2) A battery temperature sensing and
over-temperature warning system with a
means for automatically disconnecting
the battery from its charging source in
the event of an over-temperature
condition or,

(3) A battery failure sensing and
warning system with a means for
automatically disconnecting the battery
from its charging source in the event of
battery failure.

h. Any lithium battery installation
functionally required for safe operation
of the airplane, must incorporate a
monitoring and warning feature that
will provide an indication to the
appropriate flight crewmembers,
whenever the capacity and state of
charge of the batteries have fallen below
levels considered acceptable for
dispatch of the airplane.

i. The ICAW must contain
recommended manufacturer’s
maintenance and inspection
requirements to ensure that batteries,
including single cells, meet a
functionally safe level essential to the
aircraft’s continued airworthiness.

(1) The ICAW must contain operating
instructions and equipment limitations
in an installation maintenance manual.

(2) The ICAW must contain
installation procedures and limitations
in a maintenance manual, sufficient to
ensure that cells or batteries, when
installed according to the installation
procedures, still meet safety functional
levels essential to the aircraft’s
continued airworthiness. The
limitations must identify any unique
aspects of the installation.

(3) The ICAW must contain corrective
maintenance procedures to check
battery capacity at manufacturer’s
recommended inspection intervals.

(4) The ICAW must contain scheduled
servicing information to replace
batteries at manufacturer’s
recommended replacement time.

(5) The ICAW must contain
maintenance and inspection
requirements how to check visually for
battery and charger degradation.

j. Batteries in a rotating stock (spares)
that have degraded charge retention
capability or other damage due to
prolonged storage must be checked at
manufacturer’s recommended
inspection intervals.

k. If the lithium battery application
contains software and/or complex
hardware, in accordance with AC 20—
1155 and AC 20-152,% they should be
developed to the standards of DO-178
for software and DO-254 for complex
hardware.

Compliance with the requirements of
this Special Condition must be shown
by test or analysis, with the concurrence
of the New York Aircraft Certification
Office.

Issued in Kansas City, Missouri on
September 28, 2016.

William Schinstock,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2016—24343 Filed 10—6-16; 8:45 am]
BILLING CODE 4910-13-P

5 http://rgl.faa.gov/Regulatory and_Guidance_
Library/rgAdvisoryCircular.nsf/0/E35FBC0060
E2159186257BBE00719FB3?OpenDocument&
Highlight=ac%2020-115b.

6 http://rgl.faa.gov/Regulatory_and_Guidance_
Library/rgAdvisoryCircular.nsf/0/6 D4AEOBF
1BDE3579862570360055D1197Open
Document&Highlight=ac%2020-152.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-3986; Directorate
Identifier 2015-NM-147-AD; Amendment
39-18661; AD 2016-19-12]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 747-400,
747-400D, and 747-400F series
airplanes. This AD was prompted by a
determination that a certain fastener
type in the fuel tank walls has
insufficient bond to the structure, and
an electrical wiring short could cause
arcing to occur at the ends of fasteners
in the fuel tanks. This AD requires the
installation of new clamps and
polytetrafluoroethylene (TFE) sleeves on
the wire bundles of the front spars and
rear spars of the wings. This AD also
requires inspecting the existing TFE
sleeves under the wire bundle clamps
for correct installation, and replacement
if necessary. We are issuing this AD to
prevent potential ignition sources in the
fuel tank in the event of a lightning
strike or high-powered short circuit, and
consequent fire or explosion.

DATES: This AD is effective November
14, 2016.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 14, 2016.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Data & Services Management,
P.O. Box 3707, MC 2H-65, Seattle, WA
98124-2207; telephone: 206-544-5000,
extension 1; fax: 206—766—5680;
Internet: https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
3986.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
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www.regulations.gov by searching for
and locating Docket No. FAA-2016—
3986; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Tung Tran, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425-917-6505;
fax: 425-917-6590; email:
Tung.Tran@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
Model 747-400, 747—-400D, and 747—
400F series airplanes. The NPRM
published in the Federal Register on
March 1, 2016 (81 FR 10537) (“the
NPRM”). The NPRM was prompted by
a determination that a certain fastener

type in the fuel tank walls has
insufficient bond to the structure, and
an electrical wiring short could cause
arcing to occur at the ends of fasteners
in the fuel tanks. The NPRM proposed
to require the installation of new clamps
and TFE sleeves on the wire bundles of
the front spars and rear spars of the
wings. The NPRM also proposed to
require inspecting the existing TFE
sleeves under the wire bundle clamps
for correct installation, and replacement
if necessary. We are issuing this AD to
prevent potential ignition sources in the
fuel tank in the event of a lightning
strike or high-powered short circuit, and
consequent fire or explosion.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Support for the NPRM

Boeing supported the content of the
NPRM. United Airlines had no objection
to the NPRM.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
as proposed, except for minor editorial
changes. We have determined that these
minor changes:

ESTIMATED COSTS

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Special
Attention Service Bulletin 747-28—
2324, Revision 1, dated July 27, 2015.
The service information describes
procedures for installing new clamps
and TFE sleeves on the wire bundles of
the front spars and rear spars of the
wings. The service information also
describes procedures for inspecting TFE
sleeves under the wire bundle clamps
that were installed using the procedures
specified in Boeing Special Attention
Service Bulletin 747-28-2324, dated
November 3, 2014, for correct
installation, and replacing them if
necessary. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Costs of Compliance
We estimate that this AD affects 135
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action Labor cost Parts cost Cost per product Cost on U.S. operators
Installation of wire bundle Up to 7 work-hours x $85 per hour = $595 ......... $138 | Up to $733 ............ Up to $98,955.
clamps.
Inspection .......ccccevvrvenennnnne Up to 5 work-hours x $85 per hour = $425 ......... 0|Upto$425 ........... Up to $57,375.

We have received no definitive data
that enables us to provide cost estimates
for the on-condition actions specified in
this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations

for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
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the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-19-12 The Boeing Company:
Amendment 39-18661; Docket No.
FAA-2016-3986; Directorate Identifier
2015-NM-147-AD.

(a) Effective Date
This AD is effective November 14, 2016.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 747-400, 747—400D, and 747—400F
series airplanes, certificated in any category,
as identified in Boeing Special Attention
Service Bulletin 747-28-2324, Revision 1,
dated July 27, 2015.

(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel.

(e) Unsafe Condition

This AD was prompted by a determination
that a certain fastener type in the fuel tank
walls has insufficient bond to the structure,
and an electrical wiring short could cause
arcing to occur at the ends of fasteners in the
fuel tanks. We are issuing this AD to prevent
potential ignition sources in the fuel tank in
the event of a lightning strike or high-
powered short circuit, and consequent fire or
explosion.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Installation/Inspection

Within 60 months after the effective date
of this AD, do the actions specified in
paragraph (g)(1) or (g)(2) of this AD, as
applicable.

(1) For airplanes on which the
modification specified in Boeing Special
Attention Service Bulletin 747-28-2324,
dated November 3, 2014, has not been done
as of the effective date of this AD: Install new
clamps and polytetrafluoroethylene (TFE)
sleeves on the wire bundles of the front spars
and rear spars of the wings, in accordance
with the Accomplishment Instructions of
Boeing Special Attention Service Bulletin
747-28-2324, Revision 1, dated July 27,
2015.

(2) For airplanes on which the
modification specified in Boeing Special
Attention Service Bulletin 747-28-2324,
dated November 3, 2014, has been done as

of the effective date of this AD: Do a detailed
inspection of the TFE sleeves under the wire
bundle clamps for correct installation, and
replace the sleeves if not correctly installed,
in accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 747—-28-2324, Revision 1,
dated July 27, 2015.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACQO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (i) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
alteration, or modification required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair method,
modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(i) Related Information

For more information about this AD,
contact Tung Tran, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA, Seattle
Aircraft Certification Office (ACO), 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: 425-917-6505; fax: 425-917-6590;
email: Tung.Tran@faa.gov.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Special Attention Service
Bulletin 747-28-2324, Revision 1, dated July
27, 2015.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P. O. Box 3707, MC 2H—-65,
Seattle, WA 98124-2207; telephone: 206—
544-5000, extension 1; fax: 206—766—5680;
Internet: https://www.myboeingfleet.com.

(4) You may view this referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
September 13, 2016.

Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016—22707 Filed 10-6—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 216

[Docket No. FDA-1999-N-0194 (Formerly
99N-4490)]

RIN 0910-AH08

Additions and Modifications to the List
of Drug Products That Have Been
Withdrawn or Removed From the
Market for Reasons of Safety or
Effectiveness

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA or the Agency) is
amending its regulations to revise the
list of drug products that have been
withdrawn or removed from the market
because the drug products or
components of such drug products have
been found to be unsafe or not effective.
Drugs appearing on this list may not be
compounded under the exemptions
provided by sections 503A and 503B of
the Federal Food, Drug, and Cosmetic
Act (the FD&C Act). Specifically, the
rule adds 24 entries to this list of drug
products, modifies the description of
one entry on this list, and revises the
list’s title and introductory language.
These revisions are necessary because
information has come to the Agency’s
attention since March 8, 1999, when
FDA published the original list as a final
rule.

DATES: This rule is effective November
7, 2016.

FOR FURTHER INFORMATION CONTACT:
Edisa Gozun, Center for Drug Evaluation
and Research (HFD-310), Food and
Drug Administration, 10903 New
Hampshire Ave., Bldg. 51, Rm. 5199,
Silver Spring, MD 20993-0002, 301—
796-3110.
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Executive Summary

Purpose of the Regulatory Action

FDA is amending its regulations to
revise the list of drug products that have
been withdrawn or removed from the
market because the drug products or
components of such drug products have
been found to be unsafe or not effective
(referred to as “‘the withdrawn or
removed list” or “‘the list”) (§216.24 (21
CFR 216.24)). Drugs appearing on the
withdrawn or removed list may not be
compounded under the exemptions
provided by sections 503A and 503B of
the FD&C Act. In this final rulemaking,
the Agency is finalizing in part the
proposed amendments to § 216.24 set
forth in the proposed rule published in
the Federal Register of July 2, 2014 (79
FR 37687).

Section 503A of the FD&C Act (21
U.S.C. 353a) refers to a list published by
the Secretary of Health and Human
Services in the Federal Register of drug
products that have been withdrawn or
removed from the market because such
drug products or components of such
drug products have been found to be
unsafe or not effective. Furthermore,
section 503A(c)(1) of the FD&C Act
states that the Secretary shall issue
regulations to implement section 503A
and that before issuing regulations to
implement section 503A(b)(1)(C)
pertaining to the withdrawn or removed
list, among other sections, the Secretary
shall convene and consult an advisory
committee on compounding unless the
Secretary determines that the issuance
of such regulations before consultation
is necessary to protect the public health.

In addition, section 503B of the FD&C
Act (21 U.S.C. 353Db) refers to a list

published by the Secretary of drugs that
have been withdrawn or removed from
the market because such drugs or
components of such drugs have been
found to be unsafe or not effective.

After soliciting public comments and
consulting with the Pharmacy
Compounding Advisory Committee
(Advisory Committee), FDA is issuing
this final rule revising and updating the
list in § 216.24 for purposes of both
sections 503A and 503B of the FD&C
Act. FDA may update this list in the
future as necessary when information
comes to the Agency’s attention
indicating that changes to the list are
needed.

Summary of the Major Provisions of the
Regulatory Action in Question

The final rule: (1) Adds 24 entries to
the list of drug products in § 216.24 that
cannot be compounded for human use
under the exemptions provided by
either section 503A or 503B of the FD&C
Act because they have been withdrawn
or removed from the market because
such drug products or components of
such drug products have been found to
be unsafe or not effective, (2) modifies
one entry already on the list to add an
exception that allows a drug product to
be compounded under certain
circumstances, and (3) modifies the title
of part 216 and the introductory text of
§216.24.

Costs and Benefits

The Agency is not aware of any
routine compounding for human use of
the drug products that are the subject of
this rule, and therefore does not
estimate any compliance costs or loss of
sales as a result of finalizing regulations
making these drugs ineligible for
exemptions under sections 503A and
503B of the FD&C Act. The Agency has
determined that this rule is not a
significant regulatory action as defined
by Executive Order 12866.

I. Background: The Provisions of 503A
and 503B Pertaining to the Withdrawn
or Removed List

Section 503A of the FD&C Act
describes the conditions that must be
satisfied for human drug products
compounded by a licensed pharmacist
or licensed physician to be exempt from
the following three sections of the FD&C
Act: (1) Section 501(a)(2)(B) (21 U.S.C.
351(a)(2)(B)) (concerning current good
manufacturing practice); (2) section
502(f)(1) (21 U.S.C. 352(f)(1))
(concerning the labeling of drugs with
adequate directions for use); and (3)
section 505 (21 U.S.C. 355) (concerning
the approval of drugs under new drug

applications (NDAs) or abbreviated new
drug applications (ANDAs)).

Section 503B of the FD&C Act created
a new category of “outsourcing
facilities.” Outsourcing facilities, as
defined in section 503B of the FD&C
Act, are facilities that meet certain
conditions described in section 503B,
including registering with FDA as an
outsourcing facility. If these conditions
are satisfied, a drug compounded for
human use by or under the direct
supervision of a licensed pharmacist in
an outsourcing facility is exempt from
three sections of the FD&C Act: (1)
Section 502(f)(1), (2) section 505, and (3)
section 582 (21 U.S.C. 360eee—1)
(concerning drug supply chain security),
but not from section 501(a)(2)(B).

One of the conditions that must be
satisfied to qualify for the exemptions
under both sections 503A and 503B of
the FD&C Act is that the compounder
does not compound a drug product that
appears on a list published by the
Secretary of drug products that have
been withdrawn or removed from the
market because such drug products or
components of such drug products have
been found to be unsafe or not effective
(withdrawn or removed list) (see
sections 503A(b)(1)(C) and 503B(a)(4) of
the FD&C Act).

II. Proposed Rule and Final Rule

A. The Proposed Rule

In the Federal Register of July 2,
2014, FDA proposed to revise the list of
drug products that have been
withdrawn or removed from the market
because the drug products or
components of such drug products have
been found to be unsafe or not effective
(the July 2014 proposed rule). Drugs
appearing on this list may not be
compounded under the exemptions
provided by sections 503A and 503B of
the FD&C Act. Specifically, FDA
proposed to add 25 entries to this list of
drug products and to modify the
description of one entry on this list to
add an exception for products
compounded under certain
circumstances. The preamble of the
proposed rule explained that these
revisions are necessary to ensure the list
of drug products in § 216.24 reflects
information that has come to the
Agency'’s attention since FDA published
the original list in the 1999 final rule.
Given that nearly identical criteria
apply for a drug product to be included
on the list referred to in section
503A(b)(1)(C) and the list referred to in
section 503B(a)(4) of the FD&C Act, FDA
proposed revising and updating the list
at § 216.24 for purposes of both sections
503A and 503B.
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As with the original list, the primary
focus of the July 2014 proposed rule and
this final rule is on drug products that
have been withdrawn or removed from
the market because they have been
found to be unsafe. FDA may propose at
a later date to add other drug products
to the list that have been withdrawn or
removed from the market because they
have been found to be not effective, or
to update the list as information
becomes available to the Agency
regarding products that were withdrawn
or removed from the market because
they have been found to be unsafe.

In the preamble of the July 2014
proposed rule, FDA also invited
comments on the appropriate procedure
to update the list in the future. FDA
described the provisions of sections
503A and 503B of the FD&C Act
regarding how the Agency is to create
and update the list, and noted the
differences between the procedures set
forth in sections 503A and 503B. The
Agency explained that it believes that
the timely sharing of information about
safety concerns relating to compounding
drugs for human use is essential to the
protection of public health. FDA also
explained that it is concerned that
consulting with the Advisory
Committee and completing the
rulemaking process are likely to
contribute to substantial delay in
updating the list to reflect current safety
information. FDA therefore announced
that the Agency was seeking an
alternative procedure to update the
withdrawn or removed list in the future
and solicited public comment. FDA also
stated that it would specify in the final
rule the procedure it will use to update
the list in the future.

B. Presentation to the Advisory
Committee

At a meeting held on February 23 and
24, 2015 (see the Federal Register of
January 26, 2015 (80 FR 3967)), FDA
presented to the Advisory Committee
the 25 entries it proposed to include on
the list and the proposed modification
to the listing for one entry. The
Advisory Committee voted in favor of
including each drug product entry on
the list as proposed by FDA. In addition,
because FDA had received a comment
on the July 2014 proposed rule
requesting that FDA clarify the entry for
adenosine phosphate, FDA presented a
potential modification to the Advisory
Committee and the Committee voted in
favor of the modification.

C. The Final Rule

1. List of Drug Products

The Agency has considered the record
of the February 2015 Advisory
Committee deliberations, that Advisory
Committee’s votes, and the comments
submitted on the July 2014 proposed
rule (see section III). Based on the
information before FDA and its own
knowledge and expertise, FDA is:

o Adding 24 entries to the withdrawn
or removed list in § 216.24 as written in
the proposed rule; and

¢ Modifying the description of one
drug product entry already on this list,
bromfenac sodium, to add an exception
when the product is compounded under
certain circumstances as written in the
proposed rule.

At this time, FDA is not finalizing the
entry in the proposed rule for all
extended-release drug products
containing oxycodone hydrochloride
that have not been determined by FDA
to have abuse-deterrent properties. The
addition of an entry to the withdrawn or
removed list for oxycodone
hydrochloride remains under
consideration by FDA.

2. A Single Withdrawn or Removed List
Will Apply for the Purposes of Both
Sections 503A and 503B

Given that nearly identical criteria
apply for a drug to be included on the
list referred to in section 503A(b)(1)(C)
and the list referred to in section
503B(a)(4) of the FD&C Act, FDA is
revising and updating the list at § 216.24
for purposes of both sections 503A and
503B. The list in § 216.24 applies to
compounders seeking to qualify for the
exemptions under section 503A and
outsourcing facilities seeking to qualify
for the exemptions under section 503B.
Drug products that appear on this list
have been withdrawn or removed from
the market because they have been
found to be unsafe or not effective and
may not be compounded for human use
under the exemptions provided by
either section 503A or 503B of the FD&C
Act.

3. Procedure for Updating the List Going
Forward

After consideration of the comments
submitted on the July 2014 proposed
rule (see section III of this document),
at this time FDA intends to continue
updating the list through notice and
comment rulemaking, and we are
therefore not proposing or adopting an
alternative process with the publication
of this final rule. We recognize that
adding drug products to the list may
limit their availability, and the notice
and comment process informs interested

members of the public of how the
Agency proposes to revise the list and
gives them an opportunity to contribute
to the process. Additionally, we intend
to create a Web page, described in more
detail in the paragraphs that follow, that
contains information about any drugs
that we are considering proposing or
that we have proposed for addition to
the withdrawn or removed list. We
believe that the Web page will be a
valuable source of timely information
for patients, prescribers, and
compounders.

In the following paragraphs, FDA
discusses its current thinking about the
procedures we intend to use to revise
the withdrawn or removed list as
needed. This discussion does not create
rights or impose binding obligations on
the Agency. In section III, we respond
further to specific comments about
whether the Agency should adopt
alternative procedures.

We intend to propose regulations to
revise the withdrawn or removed list
periodically, as appropriate, as we
identify drugs that we tentatively
determine should be listed. We would
also propose regulations when we
tentatively determine that changes to
the status of drug products already on
the list should result in a revision to
their listing, for example, if some
version of a drug on the list has been
approved for marketing. As FDA
identifies drugs that it is considering for
a future rule proposal, we intend to
collect and post together on a single
page of the Agency’s Web site relevant
information about those drugs. The
information may include, for example,
Federal Register notices announcing
withdrawal of approval of a drug
application and accompanying safety
communications or information,
Federal Register notices announcing an
Agency determination that a drug
product was removed from sale for
reasons of safety or effectiveness, or
other relevant FDA Alerts, FDA Drug
Safety Communications, FDA News
Releases, Public Health Advisories, Dear
Healthcare Practitioner Letters, Citizen
Petitions, and Sponsor Letters.

If FDA determines that issuing
proposed and then final regulations to
add a drug product to the withdrawn or
removed list before consulting the
Advisory Committee is necessary to
protect the public health, then it will do
so as permitted under section 503A(c)(1)
of the FD&C Act. Based on the Agency’s
experience to date, we expect that this
will rarely be necessary, and that we
will instead generally consult the
Advisory Committee before adding a
drug product to the withdrawn or
removed list.
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When FDA consults the Advisory
Committee in the ordinary course, FDA
may issue a proposed rule announcing
proposed updates to the list prior to
convening the Advisory Committee, or
it may convene the Advisory Committee
first to discuss potential updates and
then publish a proposed rule. The order
will depend on the timing of the
Advisory Committee meetings, the
priority of matters that may be brought
before the Advisory Committee, and the
status of other compounding-related
rulemakings. There are numerous steps
that must be completed before holding
an FDA advisory committee meeting,
which make it difficult to schedule a
meeting on short notice. For instance:
(1) Meeting participants must be
contacted to determine their
availability, and travel and lodging
arrangements must be made; (2) conflict
of interest screening and review must be
completed before an advisory committee
member can participate in a particular
matter; (3) a Federal Register notice
must be published for each meeting to
announce to the public that a meeting
will be held, and it must generally be
published no later than 15 days prior to
the meeting; (4) a meeting location must
be secured; (5) meeting materials for the
committee must be compiled for
committee members, and a redacted
version must be created for posting on
the FDA Web site; numerous other
logistical steps must be completed.

Regardless of the order in which FDA
holds the Advisory Committee meeting
and issues a proposed rule, and with the
exception noted previously of the likely
to be rare instances where FDA
determines that it is necessary to revise
the list in § 216.24 prior to consultation
with the Advisory Committee to protect
the public health, FDA will only finalize
any additions or modifications to the
list after consulting the Advisory
Committee about the relevant drug or
drugs, and after FDA has provided an
opportunity for public comments to be
submitted on the proposed rule. In
addition to having an opportunity to
submit comments on any specific
proposals to the docket of the proposed
rule, members of the public will also
have an opportunity to comment on any
potential updates to the list at the
Advisory Committee meetings as well.
An open public hearing session will be
scheduled at each of these meetings,
during which interested persons will
have an opportunity to submit their
views.

In instances where FDA first consults
the Advisory Committee about a drug
product and subsequently proposes
regulations to update the list with a new
or modified entry for the drug product,

FDA generally does not expect to
convene the Advisory Committee a
second time before deciding whether to
finalize the entry. The Agency may
bring the entry back to the Advisory
Committee if that is warranted. We do
not expect this will occur very often
given the opportunity to submit views
to the Advisory Committee before the
rule is proposed and as evidenced by
the fact that we received no comments
on 25 of the 26 entries that were
proposed for addition or modification to
the list in the July 2014 proposed rule.

ITI. Comments on the Proposed Rule
and FDA’s Responses

Seven comments were submitted on
the July 2014 proposed rule. Comments
were received from two pharmacists;
two health professionals; an
organization representing health care
practitioners, as well as food and dietary
supplement companies and consumer
advocates; and two organizations
representing pharmacists. FDA has
summarized and responded to these
comments in the following paragraphs.

To make it easier to identify the
comments and FDA'’s responses, the
word “Comment,” in parentheses,
appears before the comment’s
description, and the word ‘“Response,”
in parentheses, appears before the
Agency'’s response. We have numbered
each comment to help distinguish
between different comments. Similar
comments are grouped together under
the same number, and, in some cases,
different subjects discussed in the same
comment are separated and designated
as distinct comments for purposes of
FDA’s response. The number assigned
to each comment or comment topic is
purely for organizational purposes and
does not signify the comment’s value or
importance or the order in which the
comments were received.

A. Comments on Proposed Entries for
Inclusion on the List

1. General

(Comment 1) One comment supported
the list in the proposed rule and
recommended that FDA finalize the list
as soon as possible.

(Response) FDA agrees with the
comment.

2. Specific Drug Entries for Inclusion on
the List

a. Oral Chloramphenicol (Comment
2). FDA received one comment on the
proposal to include all oral drug
products containing chloramphenicol
on the withdrawn or removed list. The
comment requested that FDA
“reconsider and reclassify

Chloramphenicol 250 mg tablets
labeling for tropical [sic] medical use
and packaging changes; rather than
withdraw from the marketplace for
developing nations [World Health
Organization,] WHO list of drug use.”
The comment stated that
chloramphenicol 250 milligrams (mg) is
used to control hemorrhagic fever-like
illnesses (e.g., Lassa Fever, Ebola) and
also stated that control and survival
benefits outweigh the risks of
thrombocytopenia and aplastic anemia
in the already anemic patient when
used in the short term appropriately.

(Response) FDA disagrees with the
suggested revisions. For the reasons that
follow, FDA will add all oral drug
products containing chloramphenicol to
the list in § 216.24.

In the Federal Register of February
11, 2009 (74 FR 6896), FDA announced
that it was withdrawing approval of
ANDA 60-591 for Chloromycetin
(chloramphenicol) Capsules 50 mg, 100
mg, and 250 mg, effective March 13,
2009. Armenpharm, Ltd., submitted a
citizen petition dated February 7, 2011
(Docket No. FDA-2011-P-0081), under
§10.30 (21 CFR 10.30), requesting that
the Agency determine whether
Chloromycetin (chloramphenicol)
Capsules, 250 mg, were withdrawn from
sale for reasons of safety or
effectiveness. After considering the
citizen petition, FDA determined that
the drug product was withdrawn for
reasons of safety or effectiveness. With
the approval of additional therapies
with less severe adverse drug effects,
FDA determined that the risks
associated with Chloromycetin
(chloramphenicol) Capsules, 250 mg, as
then labeled, outweighed the benefits.
Furthermore, Chloromycetin
(chloramphenicol) Capsules, 250 mg,
may cause a number of adverse
reactions, the most serious being bone
marrow depression (anemia,
thrombocytopenia, and
granulocytopenia temporally associated
with treatment). Additionally, prior to
the removal of the capsule drug product
from the market, a boxed warning in the
prescribing information for both
chloramphenicol sodium succinate
injection and chloramphenicol capsules
stated that serious hypoplastic anemia,
thrombocytopenia, and
granulocytopenia are known to occur
after administration of chloramphenicol.
The boxed warning also described fatal
aplastic anemia associated with
administration of the drug and aplastic
anemia attributed to chloramphenicol
that later terminated in leukemia. There
is published literature that suggests that
the risk of fatal aplastic anemia
associated with the oral formulation of
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chloramphenicol may be higher than the
risk associated with the intravenous
formulation (see the Federal Register of
July 13, 2012 (77 FR 41412)).

In December 2015, FDA initiated the
process to suspend chloramphenicol
ANDA 60-851, which was held by
Armenpharm. FDA sent a letter to
Armenpharm notifying the company of
the Agency’s initial determination that
Chloromycetin (chloramphenicol)
Capsules, 250 mg were withdrawn for
reasons of safety or effectiveness and of
the Agency’s initial decision to suspend
approval of ANDA 60-851 (See Docket
No. FDA-2011-P-0081). Under
§314.153(b)(2) (21 CFR 314.153(b)(2)),
Armenpharm had 30 days from that
notification in which to present written
comments or information bearing on the
initial decision. On December 17, 2016,
Armenpharm submitted comments
requesting an oral hearing under
§314.153(b)(4). On March 17, 2016,
however, Armenpharm withdrew its
oral hearing request.

FDA issued a notice in the Federal
Register announcing the suspension of
ANDA 60-851 (see 81 FR 64914,
September 21, 2016). In the same notice,
FDA announced the following drug
products were withdrawn from sale for
reasons of safety or effectiveness:
Chloromycetin (chloramphenicol)
Capsules, 50 mg and 100 mg; Amphicol
(chloramphenicol) Capsules, 100 mg;
and Chloromycetin Palmitate
(chloramphenicol palmitate), oral
suspension 150 mg/5 mL as currently
labeled.

After reviewing the comment
regarding the proposed oral
chloramphenicol entry, FDA reassessed
whether to include oral
chloramphenicol on the list, and if so,
how to describe the entry. FDA’s
January 2015 review on oral
chloramphenicol (available as Tab 8 of
Ref. 1 of the briefing document for the
February 2015 Advisory Committee
meeting) determined that oral
chloramphenicol formulations,
regardless of the specific oral forms and
strengths, are expected to have a safety
profile similar to that of
chloramphenicol capsules, 250 mg.
Furthermore, FDA’s January 2015
review on oral chloramphenicol noted
that the Agency was not aware of any
evidence that chloramphenicol has
antiviral activity against causative
agents of viral hemorrhagic fever,
including Ebola. Chloramphenicol’s
mechanism of antibacterial action is by
binding to the 50S subunit of the
bacterial ribosome, a structure not found
in viruses. Therefore, there is no
putative mechanism to expect antiviral
activity.

This FDA review on oral
chloramphenicol was presented to the
Advisory Committee on February 23,
2015, and the Advisory Committee
voted in favor of the Agency’s proposal
to include all oral drug products
containing chloramphenicol on the list.

b. Adenosine Phosphate (Comment 3).
FDA received one comment asking that
FDA clarify whether the entry for
adenosine phosphate that was part of
the original list finalized in 1999 is
intended to include all three forms of
adenosine phosphate (mono-, di-, and
triphosphate).

(Response) For the reasons that
follow, FDA declines to modify the
entry for adenosine phosphate on the
list in § 216.24 at this time.

The preamble of the 1998 proposed
rule to establish the original list (see 63
FR 54082, October 8, 1998) stated that
adenosine phosphate, formerly
marketed as a component of Adeno for
injection, Adco for injection, and other
drug products, was determined to be
neither safe nor effective for its intended
uses as a vasodilator and an anti-
inflammatory. FDA directed the removal
of these drug products from the market
in 1973.

After reviewing the comment to the
docket of the July 2014 proposed rule
regarding the adenosine phosphate
entry, FDA began to assess whether to
modify the adenosine phosphate entry
and, if so, how.

FDA prepared a review on adenosine
phosphate (available as Tab 7 of Ref. 1
of the briefing document for the
February 2015 Advisory Committee
meeting) and consulted with the
Advisory Committee on February 23,
2015 on the comment, as discussed in
section IL.B.

Ultimately, FDA determined that it is
unnecessary to modify the entry for
adenosine phosphate on the list in
§216.24 at this time. None of the
substances raised in the comment
(adenosine 5-monophosphate (AMP),
adenosine 5’-diphosphate (ADP), and
adenosine 5’-triphosphate (ATP)) satisfy
the requirements for a bulk drug
substance that may be used in
compounding under either section 503A
or section 503B.1 Consequently, at this
time, a drug product compounded with
AMP, ADP, or ATP would be ineligible

1 These substances are not the subject of an

applicable United States Pharmacopeia or National
Formulary monograph, a component of an FDA-
approved drug, on a list of bulk drug substances
established by FDA that may be used in
compounding, or on a drug shortage list in effect
under section 506E of the FD&C Act (21 U.S.C.
356¢e). See section 503A(b)(A)(i) and section
503B(a)(2)(A) of the FD&C Act.

for the exemptions provided under
either section 503A or section 503B.

c. Propoxyphene. No comments were
submitted regarding propoxyphene.
Since the time the proposed rule was
published, however, FDA announced in
the Federal Register of September 12,
2014 (79 FR 54729) that it was
withdrawing approval of three
propoxyphene products. The holders of
the applications for the three products
had been given notice of opportunity for
a hearing in the Federal Register of
March 10, 2014 (79 FR 13308) (the
March 10, 2014, notice), and no timely
request for a hearing on the matter was
received. In addition, FDA announced
in the Federal Register of April 15, 2016
(81 FR 22283), that it was correcting a
notice that appeared in the Federal
Register of March 10, 2014 (79 FR
13308). The March 10, 2014, notice
announced the withdrawal of approval
of 54 propoxyphene products with
agreement from holders of the affected
applications. The April 15, 2016, notice
added one additional propoxyphene
product, NDA 017507, held by
Xanodyne Pharmaceuticals, to the table
of products for which approval was
withdrawn with agreement from the
holders of the affected applications.

B. Comments on Other Issues

1. Ripeness of Proposed Rule

(Comment 4) FDA received two
comments suggesting that the issuance
of the July 2014 proposed rule was
premature. The comments expressed
concern that FDA had proposed adding
drug products to the previously existing
list of drug products withdrawn from
the market for safety and efficacy
reasons without first obtaining input
from the Advisory Committee. One of
the comments further suggested that the
proposed rule be withdrawn until such
time as the drug products, proposed to
be added, could be reviewed by the
Advisory Committee.

(Response) FDA notes that the July
2014 Federal Register notice was a
notice of proposed rulemaking, not a
final rule. Section 503A(c)(1) of the
FD&C Act states that before issuing
regulations to implement section
503A(b)(1)(C) pertaining to the
withdrawn or removed rule (among
other sections), the Secretary shall
convene and consult an advisory
committee on compounding unless the
Secretary determines that the issuance
of such regulations before consultation
is necessary to protect the public health.
The changes in a proposed rule are not
effective or implemented unless and
until a proposed rule is finalized.
Because the Agency convened and
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consulted the Advisory Committee on
February 23, 2015, regarding each of the
amendments to the list we are finalizing
in the present rule, the Agency has
satisfied the statutory requirements of
section 503A(c)(1) of the FD&C Act.

2. Single List

(Comment 5) One comment suggested
that the Agency should finalize its
proposal to publish one list for both
section 503A and section 503B of the
FD&C Act.

(Response) FDA agrees with this
comment.

C. Comments on Updating the List

FDA received comments from five
different submitters on the procedure
for updating the list.

(Comment 6) FDA received two
comments regarding a specific
alternative approach to the current
process of issuing first a proposed rule
followed by a final rule before adopting
any additions or modifications to the
list. One comment recommended use of
an interim final rule or final rule with
comment to allow for the flexibility to
review public input, yet incorporate the
latest safety information into the
practice of compounding. Another
comment recommended that in
instances where public health may be of
significant concern, the Agency convene
an emergency meeting of the Advisory
Committee within 5 business days to
obtain specific input and
recommendations to the Secretary for
immediate inclusion of a drug product
on the list.

(Response) As noted previously in
section II.C.3, there are numerous steps
that must be completed before holding
an FDA advisory committee meeting,
which make it difficult to schedule a
meeting on short notice. In the likely to
be rare instances where FDA determines
that it is necessary to revise the list in
§ 216.24 prior to consultation with the
Advisory Committee to protect the
public health, FDA will add the drug to
the list prior to consultation with the
Advisory Committee under section
503A(c)(1) of the FD&C Act.

With respect to issuing interim final
rules or final rules with comment, the
Agency’s current thinking is that the
process described in section II.C.3 will
allow the Agency to provide timely
public notice of emerging safety
information and appropriate
opportunity for interested persons to
comment before FDA revises the
withdrawn or removed list.

(Comment 7) FDA received a
comment suggesting that upon receipt of
a notice to withdraw a product from the
market for safety and efficacy reasons by

the NDA or ANDA holder, FDA inform
the Advisory Committee and include a
review of that request on the
Committee’s next scheduled meeting
agenda.

(Response) FDA does not agree that it
should inform the Advisory Committee
when it is advised by an NDA or ANDA
holder that the NDA or ANDA holder
has removed a drug from the market for
safety or efficacy reasons, or that such
a drug should necessarily be included
on the Advisory Committee’s next
scheduled meeting agenda. FDA
considers but does not rely solely on an
NDA or ANDA holder’s assertions or
representations to determine whether a
drug has been withdrawn or removed
from the market because it has been
found to be unsafe or not effective.
Rather, the Agency considers a range of
information before the Agency, such as
information provided by the NDA or
ANDA holder, information contained in
the Agency’s files, and the Agency’s
independent evaluation of relevant
literature and data on possible
postmarketing adverse events. When the
Agency decides to propose a change, it
will proceed as described previously in
section II.C. The timing of any
consultation with the Advisory
Committee will also depend on, among
other things, the timing of the Advisory
Committee meetings and the relative
priority of matters that may be brought
before the Advisory Committee.

(Comment 8) Another comment
recommended soliciting public input
specifically on how to incorporate the
“do not compound” list when
publishing intent to withdraw a drug.

(Response) FDA does not believe it is
necessary or that it would be efficient to
separately solicit public input every
time the Agency publishes a notice in
the Federal Register of its intent to
withdraw approval of a drug.

When the Agency publishes a notice
in the Federal Register of its intent to
withdraw approval of a drug, it does so
to give a particular party or parties
notice and an opportunity for a hearing
on the proposed withdrawal. This
process may or may not result in a
withdrawal of approval of the
application, and even if the application
is withdrawn the reasons may not relate
to the safety or efficacy of the drug.
Whether or how a drug should be
included on the withdrawn or removed
list under sections 503A and 503B of the
FD&C Act is a separate question. In
general, as discussed previously in this
document in section II.C.3, interested
members of the public will have the
opportunity to review and comment on
any proposals to add a drug to or revise

an entry for a drug already on the
withdrawn or removed list.

(Comment 9) FDA received several
comments opposing any approach to
updating the withdrawn or removed list
that would eliminate public review from
the process. One comment stated that
FDA already has the ability to remove
from the market any drug that is
dangerous and claimed that this does
not justify completely eliminating
public involvement in the process of
making additions to the withdrawn or
removed list. Another suggested that
additions and changes to the withdrawn
or removed list be made through notice
and comment rulemaking, observing
that such a notice and comment period
will allow stakeholders to review FDA’s
safety and efficacy concerns for a
particular drug product prior to addition
to the withdrawn or removed list. One
comment recommended incorporating
public discussion about how to address
a drug on the list when convening a
drug advisory committee. One suggested
all additions to the list go through an
advisory committee that is open to
public comment. One suggested that no
revisions to the list occur without the
input and review of the Advisory
Committee.

(Response) We appreciate these
comments, and as explained in section
I1.C.3., at this time we have decided not
to adopt or propose an alternative
process to notice and comment
rulemaking for revising the withdrawn
or removed list. Additionally, FDA
intends to consult the Advisory
Committee prior to placing a drug on
the withdrawn or removed list unless
we determine that the issuance of such
regulations before consultation is
necessary to protect the public health.
These procedures provide ample
opportunity for public input regarding
additions or modifications to the list,
including: (1) An opportunity to present
relevant information at an open public
hearing held when the Advisory
Committee meets to consider proposed
revisions to the list and (2) an
opportunity to submit comments on
each proposed rule before it is finalized.

(Comment 10) One comment
recommended that all drug products
currently on the list be reviewed by the
Advisory Committee on an annual basis
to determine whether any change in
therapy or use of those drugs
necessitates either removal or the
clarification of certain salts, dosage
forms, or other clinical application to
assure accessibility of medications for
patients.

(Response) FDA has considered this
comment and does not believe it is
necessary to require an annual review
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by the Advisory Committee of all drug
products on the list. Such a review is
not necessary, practical, or feasible.
Once a drug has been added to the list,
FDA does not expect that there will
frequently be a need to revise the entry
for that drug. FDA intends to monitor
future approvals, withdrawals, or
removals of listed drugs, to consult
other relevant information that may
suggest a need for revisions to the list,
and to propose modifications as
appropriate. In addition, members of the
public can submit a citizen petition at
any time under § 10.30 requesting that
FDA modify or remove an entry on the
list (with adequate data to support their
request), and FDA will consider and
respond to the petition.

(Comment 11) One comment
recommended that FDA issue an annual
request in the Federal Register for
submissions by the public of drug
products to be reviewed and considered
for inclusion on the list, inform the
Advisory Committee of any submitted
drug products, and include a review of
those submissions on the Advisory
Committee’s next scheduled meeting
agenda.

(Response) FDA disagrees with the
suggestion to issue an annual request in
the Federal Register for submissions by
the public of drug products to be
reviewed and considered for inclusion
on the list. We welcome suggestions by
the public of drug products to consider
and review for inclusion on the list, or
of a modification to an entry in the list,
at any time through the citizen petition
process (see response to comment 10).
We do not wish to restrict the
submissions of such suggestions to just
once a year. FDA does intend to consult
with Advisory Committee as described
in section II.C.3.

D. Miscellaneous Comments

(Comment 12) One comment stated
that nowhere within the proposed rule
is there a formal process for reviewing,
updating, and informing the
compounding community of changes or
updates to the list of drugs withdrawn
or removed from the market for safety
and efficacy reasons. The comment
contends this is of grave concern to the
pharmacy community and one which
must be addressed.

(Response) FDA agrees that the
compounding community should be
informed of and have an opportunity to
review and comment on proposed
revisions to the list of drugs at § 216.24,
that have been withdrawn or removed
from the market because they have been
found to be unsafe or not effective. The
process outlined in section II.C.3
provides notice and an opportunity to

comment to the compounding
community and to the general public.
Further, as noted elsewhere, members of
the compounding community and other
members of the public can submit a
citizen petition at any time under
§10.30, requesting that FDA modify or
remove an entry on the list (with
adequate data to support their request),
and FDA will consider and respond to
the petition.

(Comment 13) One comment
suggested that the Secretary establish
minimum criteria that must be met
before any drug product may be added
to the withdrawn or removed list.

(Response) FDA disagrees with this
comment. The criteria that must be met
to place a drug on the withdrawn or
removed list are laid out in the statute.
Under sections 503A and 503B of the
FD&C Act, drug products on the
withdrawn or removed list are those
that have been withdrawn or removed
from the market because such drug
products or components of such drug
products have been found to be unsafe
or not effective. At this time, FDA does
not believe it would be helpful to issue
guidance or regulations to further define
or interpret this standard. Instead, FDA
intends to discuss in any rulemaking the
basis for the Agency’s proposal to add
a drug product to the list or to modify
an entry on the list.

(Comment 14) One comment observed
that under both sections 503A and 503B
of the FD&C Act, drugs may be added
to the list if they have been found to be
not effective. The comment went on to
note that without the crucial check in
the rulemaking process afforded by
public review, FDA would be able to
ban from compounding any drug on the
pretext of it being ‘“not effective.”

(Response) As described in section
II.C.3, FDA intends to revise the list by
using notice-and-comment rulemaking
and, generally, to consult the Advisory
Committee. Interested members of the
public will have the opportunity to
submit their views through this process.
In addition, in the preamble to the July
2014 proposed rule, FDA observed that
as with the original list, the primary
focus of the July 2014 proposed rule was
on drug products that have been
withdrawn or removed from the market
because they have been found to be
unsafe. FDA further stated that FDA
may propose at a later date to add to the
list other drug products that have been
withdrawn or removed from the market
because they have been found to be not
effective, or to update the list as
information becomes available to the
Agency regarding products that have
been removed from the market because
they have been found to be unsafe.

(Comment 15) One comment
suggested that when updating the list, a
process be considered by which FDA
will consider exemptions (for example,
when a drug or drug component may be
compounded for a specific formulation,
strength, or route of administration).

(Response) FDA agrees that
sometimes it may be appropriate to
except a specific formulation (including
strength), dosage form, or route of
administration of a drug on the list.
Indeed, as discussed further in FDA’s
response to the following comment,
FDA has already engaged in this
practice when it deems such exceptions
appropriate. Going forward, when FDA
is considering an addition or
modification to the list, FDA will
continue to consider the
appropriateness of such exceptions on a
case-by-case basis.

(Comment 16) One comment advised
that ingredients should be banned
completely and absolutely with great
caution.

(Response) With respect to whether
drugs on the withdrawn or removed list
may be used in compounding, as FDA
indicated in the preamble to the July
2014 proposed rule, most drugs on the
list may not be compounded in any
form. There are, however, two categories
of exceptions. In the first category, a
particular formulation, indication,
dosage form, or route of administration
of a drug is explicitly excluded from an
entry on the list because an approved
drug containing the same active
ingredient(s) has not been withdrawn or
removed from the market because it has
been found to be unsafe or not effective.
For such drugs, the formulation,
indication, dosage form, or route of
administration expressly excluded from
the list may be eligible for the
exemptions provided in sections 503A
and 503B of the FD&C Act. In the
second category, some drugs are listed
only with regard to certain formulations,
concentrations, indications, routes of
administration, or dosage forms because
they have been found to be unsafe or not
effective in those particular
formulations, concentrations,
indications, routes of administration, or
dosage forms.

In addition, FDA notes that just
because a drug is on the withdrawn or
removed list does not mean it is banned
completely and absolutely from
compounding. In certain circumstances,
if warranted, drugs that have been
withdrawn or removed from the market
could be made available for use under
FDA regulations on expanded access at
21 CFR part 312, subpart I. If conditions
in the regulations are met, expanded
access programs allow the use of a drug



Federal Register/Vol. 81, No. 195/Friday, October 7, 2016 /Rules and Regulations

69675

in a clinical setting to treat patients with
a serious or immediately life-threatening
disease or a condition that has no
comparable or satisfactory alternative
therapies to diagnose, monitor, or treat
the patient’s disease or condition (see
Guidance for Industry, Expanded
Access to Investigational Drugs for
Treatment Use—Questions and Answers
(June 2016), available at: http://
www.fda.gov/downloads/Drugs/
GuidanceComplianceRegulatory
Information/Guidances/
UCM351261.pd}).

FDA will apply the statutory standard
for placing drugs on the withdrawn or
removed list, and intends to follow the
process described in section I1.C.3 to
consult with the Advisory Committee
and provide the public with notice and
opportunity for comment.

IV. Legal Authority

Sections 503A and 503B of the FD&C
Act provide the principal legal authority
for this final rule. As described in
section I of this document, section 503A
of the FD&C Act describes the
conditions that must be satisfied for
human drug products compounded by a
licensed pharmacist or licensed
physician to be exempt from three
sections of the FD&C Act (sections
501(a)(2)(B), 502(f)(1), and 505). One of
the conditions that must be satisfied to
qualify for the exemptions under section
503A of the FD&C Act is that the
licensed pharmacist or licensed
physician does not compound a drug
product that appears on a list published
by the Secretary in the Federal Register
of drug products that have been
withdrawn or removed from the market
because such drug products or
components of such drug products have
been found to be unsafe or not effective
(see section 503A(b)(1)(C) of the FD&C
Act). Section 503A(c)(1) of the FD&C
Act also states that the Secretary shall
issue regulations to implement section
503A, and that before issuing
regulations to implement section
503A(b)(1)(C) pertaining to the
withdrawn or removed rule, among
other sections, the Secretary shall
convene and consult an advisory
committee on compounding unless the
Secretary determines that the issuance
of such regulations before consultation
is necessary to protect the public health.

Section 503B of the FD&C Act
describes the conditions that must be
satisfied for a drug compounded for
human use by or under the direct
supervision of a licensed pharmacist in
an outsourcing facility to be exempt
from three sections of the FD&C Act
(sections 502(f)(1), 505, and 582). One of
the conditions in section 503B of the

FD&C Act that must be satisfied to
qualify for the exemptions is that the
drug does not appear on a list published
by the Secretary of drugs that have been
withdrawn or removed from the market
because such drugs or components of
such drugs have been found to be unsafe
or not effective (see section 503B(a)(4)).
To be eligible for the exemptions in
section 503B, a drug must be
compounded in an outsourcing facility
in which the compounding of drugs
occurs only in accordance with section
503B, including as provided in section
503B(a)(4).

Therefore, sections 503A and 503B of
the FD&C Act and our general
rulemaking authority in section 701(a)
of the FD&C Act (21 U.S.C. 371(a))
together serve as our principal legal
authority for this final rule revising
FDA'’s regulations on drug products
withdrawn or removed from the market
because the drug product or a
component of the drug product have
been found to be unsafe or not effective
in §216.24.

V. Analysis of Environmental Impact

FDA has determined under 21 CFR
25.30(h) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

VI. Economic Analysis of Impacts

FDA has examined the impacts of the
rule under Executive Order 12866,
Executive Order 13563, the Regulatory
Flexibility Act (5 U.S.C. 601-612) and
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4). Executive Orders
12866 and 13563 direct Agencies to
assess all costs and benefits of available
regulatory alternatives and, when
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Agency believes that this rule is not a
significant regulatory action as defined
by Executive Order 12866.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because small businesses are
not expected to incur any compliance
costs or loss of sales due to this
regulation, we certify that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before issuing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $146
million, using the most current (2015)
Implicit Price Deflator for the Gross
Domestic Product. We do not expect
this rule to result in any 1-year
expenditure that would meet or exceed
this amount.

This rule amends § 216.24 concerning
human drug compounding. Specifically,
the rule adds to and modifies the list of
drug products that may not be
compounded under the exemptions
provided by sections 503A and 503B of
the FD&C Act because the drug products
have been withdrawn or removed from
the market because such drug products
or components of such drug products
have been found to be unsafe or not
effective (see section II). The rule adds
24 entries to the list and modifies the
description of one drug entry on the list.
The Agency is not aware of any routine
compounding of these drug products
and, therefore, does not estimate any
compliance costs or loss of sales as a
result of the prohibition against
compounding these drugs for human
use.

Unless an Agency certifies that a rule
will not have a significant economic
impact on a substantial number of small
entities, the Regulatory Flexibility Act
requires Agencies to analyze regulatory
options to minimize any significant
economic impact of a regulation on
small entities. Most pharmacies meet
the Small Business Administration
definition of a small entity, which is
defined as having annual sales less than
$25.5 million for this industry. The
Agency is not aware of any routine
compounding of these drug products
and does not estimate any compliance
costs or loss of sales to small businesses
as a result of the prohibition against
compounding these drugs. Therefore,
the Agency certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities.

VIIL. Paperwork Reduction Act of 1995

The submission of comments on this
rule were submissions in response to a
Federal Register notice, in the form of
comments, which are excluded from the
definition of “information” under 5 CFR
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1320.3(h)(4) of Office of Management
and Budget regulations on the
Paperwork Reduction Act (i.e., facts or
opinions submitted in response to
general solicitations of comments from
the public, published in the Federal
Register or other publications,
regardless of the form or format thereof,
provided that no person is required to
supply specific information pertaining
to the commenter, other than that
necessary for self-identification, as a
condition of the Agency’s full
consideration of the comment). The rule
contains no other collection of
information.

VIII. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that this final rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
Agency concludes that the rule does not
contain policies that have federalism
implications as defined in the Executive
order and, consequently, a federalism
summary impact statement is not
required.

IX. References

In addition to the references placed
on display in the Division of Dockets
Management for the proposed rule
under Docket No. FDA-1999-N-0194
(formerly 99N—4490), the following
reference is on display in the Division
of Dockets Management (HF A—-305),
Food and Drug Administration, 5630
Fishers Lane, Rm. 1061, Rockville, MD
20852 under Docket No. FDA-1999-N—
0194 (formerly 99N—4490) and is
available for viewing by interested
persons between 9 a.m. and 4 p.m.,
Monday through Friday; it is also
available electronically at http://
www.regulations.gov. (FDA has verified
the Web site address in this reference
section as of the date this document
publishes in the Federal Register, but
Web sites are subject to change over
time.)

1. Briefing Information for the February 23—
24, 2015, Meeting of the Pharmacy
Compounding Advisory Committee
(available at http://www.fda.gov/
AdvisoryCommittees/Committees
MeetingMaterials/Drugs/Pharmacy
CompoundingAdvisoryCommittee/
ucm433803.htm).

For the convenience of the reader, the
regulatory text of § 216.24 provided
with this final rule includes the drug

products described in this final rule and
the drug products codified by the 1999
final rule.

List of Subjects in 21 CFR Part 216

Drugs, Prescription drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 216 is
amended as follows:

PART 216—HUMAN DRUG
COMPOUNDING

m 1. The authority citation for part 216
is revised to read as follows:

Authority: 21 U.S.C. 351, 352, 353a, 353b,
355, and 371.

m 2. The heading for part 216 is revised
to read as set forth above.

m 3. Section 216.24 is revised to read as
follows:

§216.24 Drug products withdrawn or
removed from the market for reasons of
safety or effectiveness.

The following drug products were
withdrawn or removed from the market
because such drug products or
components of such drug products have
been found to be unsafe or not effective.
The following drug products may not be
compounded under the exemptions
provided by section 503A(a) or section
503B(a) of the Federal Food, Drug, and
Cosmetic Act:

Adenosine phosphate: All drug
products containing adenosine
phosphate.

Adrenal cortex: All drug products
containing adrenal cortex.

Alatrofloxacin mesylate: All drug
products containing alatrofloxacin
mesylate.

Aminopyrine: All drug products
containing aminopyrine.

Astemizole: All drug products
containing astemizole.

Azaribine: All drug products
containing azaribine.

Benoxaprofen: All drug products
containing benoxaprofen.

Bithionol: All drug products
containing bithionol.

Bromfenac sodium: All drug products
containing bromfenac sodium (except
ophthalmic solutions).

Butamben: All parenteral drug
products containing butamben.

Camphorated oil: All drug products
containing camphorated oil.

Carbetapentane citrate: All oral gel
drug products containing
carbetapentane citrate.

Casein, iodinated: All drug products
containing iodinated casein.

Cerivastatin sodium: All drug
products containing cerivastatin
sodium.

Chloramphenicol: All oral drug
products containing chloramphenicol.

Chlorhexidine gluconate: All tinctures
of chlorhexidine gluconate formulated
for use as a patient preoperative skin
preparation.

Chlormadinone acetate: All drug
products containing chlormadinone
acetate.

Chloroform: All drug products
containing chloroform.

Cisapride: All drug products
containing cisapride.

Cobalt: All drug products containing
cobalt salts (except radioactive forms of
cobalt and its salts and cobalamin and
its derivatives).

Dexfenfluramine hydrochloride: All
drug products containing
dexfenfluramine hydrochloride.

Diamthazole dihydrochloride: All
drug products containing diamthazole
dihydrochloride.

Dibromsalan: All drug products
containing dibromsalan.

Diethylstilbestrol: All oral and
parenteral drug products containing 25
milligrams or more of diethylstilbestrol
per unit dose.

Dihydrostreptomycin sulfate: All drug
products containing
dihydrostreptomycin sulfate.

Dipyrone: All drug products
containing dipyrone.

Encainide hydrochloride: All drug
products containing encainide
hydrochloride.

Esmolol hydrochloride: All parenteral
dosage form drug products containing
esmolol hydrochloride that supply 250
milligrams/milliliter of concentrated
esmolol per 10-milliliter ampule.

Etretinate: All drug products
containing etretinate.

Fenfluramine hydrochloride: All drug
products containing fenfluramine
hydrochloride.

Flosequinan: All drug products
containing flosequinan.

Gatifloxacin: All drug products
containing gatifloxacin (except
ophthalmic solutions).

Gelatin: All intravenous drug
products containing gelatin.

Glycerol, iodinated: All drug products
containing iodinated glycerol.

Gonadotropin, chorionic: All drug
products containing chorionic
gonadotropins of animal origin.

Grepafloxacin: All drug products
containing grepafloxacin.

Mepazine: All drug products
containing mepazine hydrochloride or
mepazine acetate.

Metabromsalan: All drug products
containing metabromsalan.

Methamphetamine hydrochloride: All
parenteral drug products containing
methamphetamine hydrochloride.


http://www.fda.gov/AdvisoryCommittees/CommitteesMeetingMaterials/Drugs/PharmacyCompoundingAdvisoryCommittee/ucm433803.htm
http://www.fda.gov/AdvisoryCommittees/CommitteesMeetingMaterials/Drugs/PharmacyCompoundingAdvisoryCommittee/ucm433803.htm
http://www.fda.gov/AdvisoryCommittees/CommitteesMeetingMaterials/Drugs/PharmacyCompoundingAdvisoryCommittee/ucm433803.htm
http://www.fda.gov/AdvisoryCommittees/CommitteesMeetingMaterials/Drugs/PharmacyCompoundingAdvisoryCommittee/ucm433803.htm
http://www.fda.gov/AdvisoryCommittees/CommitteesMeetingMaterials/Drugs/PharmacyCompoundingAdvisoryCommittee/ucm433803.htm
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol.

81, No. 195/Friday, October 7, 2016/Rules and Regulations

69677

Methapyrilene: All drug products
containing methapyrilene.

Methopholine: All drug products
containing methopholine.

Methoxyflurane: All drug products
containing methoxyflurane.

Mibefradil dihydrochloride: All drug
products containing mibefradil
dihydrochloride.

Nitrofurazone: All drug products
containing nitrofurazone (except topical
drug products formulated for
dermatologic application).

Nomifensine maleate: All drug
products containing nomifensine
maleate.

Novobiocin sodium: All drug products
containing novobiocin sodium.

Oxyphenisatin: All drug products
containing oxyphenisatin.

Oxyphenisatin acetate: All drug
products containing oxyphenisatin
acetate.

Pemoline: All drug products
containing pemoline.

Pergolide mesylate: All drug products
containing pergolide mesylate.

Phenacetin: All drug products
containing phenacetin.

Phenformin hydrochloride: All drug
products containing phenformin
hydrochloride.

Phenylpropanolamine: All drug
products containing
phenylpropanolamine.

Pipamazine: All drug products
containing pipamazine.

Polyethylene glycol 3350, sodium
chloride, sodium bicarbonate,
potassium chloride, and bisacodyl: All
drug products containing polyethylene
glycol 3350, sodium chloride, sodium
bicarbonate, and potassium chloride for
oral solution, and 10 milligrams or more
of bisacodyl delayed-release tablets.

Potassium arsenite: All drug products
containing potassium arsenite.

Potassium chloride: All solid oral
dosage form drug products containing
potassium chloride that supply 100
milligrams or more of potassium per
dosage unit (except for controlled-
release dosage forms and those products
formulated for preparation of solution
prior to ingestion).

Povidone: All intravenous drug
products containing povidone.

Propoxyphene: All drug products
containing propoxyphene.

Rapacuronium bromide: All drug
products containing rapacuronium
bromide.

Reserpine: All oral dosage form drug
products containing more than 1
milligram of reserpine.

Rofecoxib: All drug products
containing rofecoxib.

Sibutramine hydrochloride: All drug
products containing sibutramine
hydrochloride.

Sparteine sulfate: All drug products
containing sparteine sulfate.

Sulfadimethoxine: All drug products
containing sulfadimethoxine.

Sulfathiazole: All drug products
containing sulfathiazole (except for
those formulated for vaginal use).

Suprofen: All drug products
containing suprofen (except ophthalmic
solutions).

Sweet spirits of nitre: All drug
products containing sweet spirits of
nitre.

Tegaserod maleate: All drug products
containing tegaserod maleate.

Temafloxacin hydrochloride: All drug
products containing temafloxacin
hydrochloride.

Terfenadine: All drug products
containing terfenadine.

3,3,4',5-tetrachlorosalicylanilide: All
drug products containing 3,3",4’,5-
tetrachlorosalicylanilide.

Tetracycline: All liquid oral drug
products formulated for pediatric use
containing tetracycline in a
concentration greater than 25
milligrams/milliliter.

Ticrynafen: All drug products
containing ticrynafen.

Tribromsalan: All drug products
containing tribromsalan.

Trichloroethane: All aerosol drug
products intended for inhalation
containing trichloroethane.

Troglitazone: All drug products
containing troglitazone.

Trovafloxacin mesylate: All drug
products containing trovafloxacin
mesylate.

Urethane: All drug products
containing urethane.

Valdecoxib: All drug products
containing valdecoxib.

Vinyl chloride: All aerosol drug
products containing vinyl chloride.

Zirconium: All aerosol drug products
containing zirconium.

Zomepirac sodium: All drug products
containing zomepirac sodium.

Dated: October 3, 2016.
Leslie Kux,
Associate Commissioner for Policy.
[FR Doc. 201624333 Filed 10—6-16; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972

AGENCY: Department of the Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
(DoN) is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (DAJAG) (Admiralty and
Maritime Law) has determined that USS
SIOUX CITY (LCS 11) is a vessel of the
Navy which, due to its special
construction and purpose, cannot fully
comply with certain provisions of the 72
COLREGS without interfering with its
special function as a naval ship. The
intended effect of this rule is to warn
mariners in waters where 72 COLREGS
apply.
DATES: This rule is effective October 7,
2016 and is applicable beginning
September 23, 2016.
FOR FURTHER INFORMATION CONTACT:
Commander Theron R. Korsak, JAGC,
U.S. Navy, Admiralty Attorney,
(Admiralty and Maritime Law), Office of
the Judge Advocate General, Department
of the Navy, 1322 Patterson Ave. SE.,
Suite 3000, Washington Navy Yard, DC
20374-5066, telephone number: 202—
685-5040.
SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the DoN amends 32 CFR part 706.
This amendment provides notice that
the DAJAG (Admiralty and Maritime
Law), under authority delegated by the
Secretary of the Navy, has certified that
USS SIOUX CITY (LCS 11) is a vessel
of the Navy which, due to its special
construction and purpose, cannot fully
comply with the following specific
provisions of 72 COLREGS without
interfering with its special function as a
naval ship: Annex I paragraph 2 (a)(i),
pertaining to the location of the forward
masthead light; Annex I, paragraph 3(a),
pertaining to the location of the forward
masthead light, and the horizontal
distance between the forward and after
masthead light. The DAJAG (Admiralty
and Maritime Law) has also certified
that the lights involved are located in
closest possible compliance with the
applicable 72 COLREGS requirements.
Moreover, it has been determined, in
accordance with 32 CFR parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water), and
Vessels.
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For the reasons set forth in the
preamble, the DoN amends part 706 of
title 32 of the Code of Federal
Regulations as follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for part 706
continues to read as follows:

Authority: 33 U.S.C. 1605.

m 2. Section 706.2 is amended by:

m a. In Table One, adding, in alpha
numerical order, by vessel number, an
entry for USS SIOUX CITY (LCS 11);
and

m b. In Table Five, adding, in alpha
numerical order, by vessel number, an
entry for USS SIOUX CITY (LCS 11).

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

TABLE ONE
Distance in meters
of forward masthead
Vessel Number light below minimum
required height.
§2(a)(i) Annex |
USS SIOUX CITY ittt ettt et et at e et e e e te e e beaeae e e st e eaee e b eeambeeaaeeeaseaaneeenbeasneeanseesnseeaseaanne LCS 11 5.98
* * * * *
TABLE FIVE
. After masthead
Masthead lights Forward light less than Percentage
not over all other masthead light not 145 ship’s length horizontal
Vessel Number lights and in forward quarter ;ﬂ ofpforwa?d separation
obstructions. of ship. masthead light. attained
Annex |, sec. 2(f) Annex |, sec. 3(a) Annex |, sec. 3(a)
USS SIOUX CITY oo LCS 11 e, X X 23

Approved: September 23, 2016.
A.S. Janin,
Captain, USN, JAGC, Deputy Assistant Judge
Advocate, General (Admiralty and Maritime
Law).

Dated: October 3, 2016.
C. Mora,

Commander, Judge Advocate General’s Corps,
U.S. Navy, Federal Register Liaison Officer.

[FR Doc. 2016—24327 Filed 10-6—16; 8:45 am|
BILLING CODE 3810-FF-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2016-0920]

Drawbridge Operation Regulation;
Inner Harbor Navigation Canal, New
Orleans, LA

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Leon C.
Simon Blvd. (Seabrook) (aka Senator
Ted Hickey) bascule bridge across the
Inner Harbor Navigation Canal, mile 4.6,
at New Orleans, Orleans Parish,
Louisiana. The deviation is necessary to
accommodate The USA Triathlon
National Championships, a New

Orleans event. This deviation allows the
bridge to remain closed-to-navigation
for ten hours on Saturday and eight
hours on Sunday.

DATES: This deviation is effective from

7 a.m. on November 5, 2016 through 3
p.m. on November 6, 2016.

ADDRESSES: The docket for this
deviation, [USCG-2016-0920] is
available at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Donna Gagliano,
Bridge Administration Branch, Coast
Guard, telephone (504) 671-2128, email
Donna.Gagliano@uscg.mil.
SUPPLEMENTARY INFORMATION: Premier
Event Management, through the
Louisiana Department of Transportation
and Development (LDOTD), requested a
temporary deviation from the operating
schedule of the Leon C. Simon Blvd.
(Seabrook) (aka Senator Ted Hickey)
bascule bridge across the Inner Harbor
Navigation Canal, mile 4.6, at New
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Orleans, Orleans Parish, Louisiana. The = SUMMARY: The Environmental Protection SUPPLEMENTARY INFORMATION:
deviation was requested to Agency (EPA) is approving revisions to ~ Throughout this document, “we,” “us,”

accommodate The USA Triathlon
National Championships, a New
Orleans two-day event. The vertical
clearance of the Leon C. Simon Blvd.
(Seabrook) (aka Senator Ted Hickey)
bascule bridge is 46 feet above mean
high water in the closed-to-navigation
position and unlimited in the open-to-
navigation position. The bridge is
governed by 33 CFR 117.458(c).

This deviation is effective on
November 5, 2016 through November 6,
2016. The bridge over the Inner Harbor
Navigation Canal will be closed to
marine traffic from 7 a.m. through 5
p.m. on Saturday and from 7 a.m.
through 3 p.m. on Sunday. This
deviation allows the bridge to remain
closed-to-navigation for the duration of
the event on each day.

Navigation on the waterway consists
of small tugs with and without tows,
commercial vessels, and recreational
craft, including sailboats.

Vessels able to pass through the
bridge in the closed-to-navigation
position may do so at any time. The
bridge will be able to open for
emergencies, and there is no immediate
alternate route. The Coast Guard will
also inform the users of the waterways
through our Local and Broadcast
Notices to Mariners of the change in
operating schedule for the bridge to
minimize any impact caused by the
temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

David M. Frank,

Bridge Administrator, Eighth Coast Guard
District.

[FR Doc. 2016—24290 Filed 10-6-16; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-OAR-2015-0425; FRL-9952-27—
Region 6]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Control of Air Pollution From Motor
Vehicles, Vehicle Inspection and
Maintenance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

the Texas State Implementation Plan
(SIP). The revisions to the SIP were
submitted in 2015. These revisions are
related to the implementation of the
state’s motor vehicle emissions
Inspection and Maintenance (I/M)
Program. The EPA is approving these
revisions pursuant to the Clean Air Act
(CAA).

DATES: This rule will be effective on
December 6, 2016 without further notice
unless EPA receives relevant adverse
comments by November 7, 2016. If EPA
receives such comments, EPA will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket No. EPA-R06—
OAR-2015-0425, at http://
www.regulations.gov or via email to
walser.john@epa.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the Web, cloud, or
other file sharing system). For
additional submission methods, please
contact John Walser, 214-665—7128,
walser.john@epa.gov. For the full EPA
public comment policy, information
about CBI or multimedia submissions,
and general guidance on making
effective comments, please visit http://
www2.epa.gov/dockets/commenting-
epa-dockets.

Docket: All documents in the docket
are listed in the www.regulations.gov
index and in hard copy at EPA Region
6, 1445 Ross Avenue, Suite 700, Dallas,
Texas. While all documents in the
docket are listed in the index, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material), and some may
not be publicly available at either
location (e.g., CBI).

FOR FURTHER INFORMATION CONTACT: Mr.
John Walser (6PD-L), (214) 665—7128,
walser.john@epa.gov.

and “our” means EPA.
I. Background

A. What is a SIP?

Section 110 of the CAA requires states
to develop air pollution regulations and
control strategies to ensure that air
quality meets the National Ambient Air
Quality Standards (NAAQS) established
by EPA. The NAAQS are established
under section 109 of the CAA and
currently address six criteria pollutants:
Carbon monoxide, nitrogen dioxide,
ozone, lead, particulate matter, and
sulfur dioxide. A SIP is a set of air
pollution regulations, control strategies,
other means or techniques, and
technical analyses developed by the
state, to ensure that air quality in the
state meets the NAAQS. It is required by
section 110 and other provisions of the
CAA. A SIP protects air quality
primarily by addressing air pollution at
its point of origin. SIPs can be extensive,
containing state regulations or other
enforceable documents, and supporting
information such as city and county
ordinances, monitoring networks, and
modeling demonstrations. Each state
must submit any SIP revision to EPA for
approval and incorporation into the
federally-enforceable SIP.

The Texas SIP includes a variety of
control strategies, including the
regulations that outline requirements for
the motor vehicle I/M program for
applicable areas of the state.

B. What is vehicle inspection and
maintenance?

The 1990 CAA required ozone
nonattainment areas classified moderate
and higher to have vehicle inspection
and maintenance programs to ensure
that emission controls on vehicles are
properly maintained. CAA sections 182
(b)(4); (c)(3). The Texas motor vehicle
I/M program, which is referred to as the
Texas Motorist Choice (TMC) Program,
was approved by EPA in the Federal
Register on November 14, 2001 (66 FR
57261).1

The State’s TMC Program requires
that gasoline powered light-duty
vehicles, and light and heavy-duty
trucks between two and twenty-four
years old, that are registered or required
to be registered in the I/M program area,
including fleets, are subject to annual

1Previous actions taken toward full approval of
the TMC Program include: a proposed conditional
interim approval on October 3, 1996 (61 FR 51651);
an interim final conditional approval on July 11,
1997 (62 FR 37138); a direct final action on April
23, 1999 (64 FR 19910) to remove the conditions;
and a final action to approve various revisions on
July 25, 2014 (79 FR 43264).
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inspection and testing. Vehicles in
Dallas, Tarrant, Collin, Denton, Ellis,
Johnson, Kaufman, Parker, and
Rockwall counties in the DFW area, and
Harris, Galveston, Brazoria, Fort Bend,
and Montgomery in the HGB
nonattainment area that are 1995 and
older are subject to an ASM-2 tailpipe
test. Vehicles in those counties that are
1996 and newer receive the On-Board
Diagnostic (OBD) test in place of the
tailpipe test.

El Paso, Travis and Williamson
County I/M programs are similar and
require, in conjunction with the annual
safety inspection, for all I/M program
vehicles (gasoline powered vehicles
from 2 through 24 years old) the
administration of the two-speed idle
tailpipe test if they are model year 1995
or older, or an OBD test if they are
model year 1996 or newer.2 Vehicles in
all program areas are also currently
subject to a gas cap pressure check and
an anti-tampering inspection as part of
the statewide annual safety inspection.

C. What is the low income vehicle repair
assistance, retrofit, and accelerated
vehicle retirement program (LIRAP)?

The LIRAP is a voluntary program
that any county participating in the
Texas I/M program may elect to
implement to enhance the objectives of
the Texas I/M program. The Texas
Commission on Environmental Quality
(TCEQ) adopted the LIRAP rules on
March 27, 2002 at 27 Tex. Reg. 3194.
The LIRAP provides funding to assist
eligible vehicle owners with emissions-
related repairs, retrofits, or the option to
retire the vehicle. The LIRAP is funded
through a portion of the emissions
inspection fee. Vehicle owners who
have failed a recent emissions test and
who meet the low-income criteria may
be eligible. The LIRAP also provides
funding for local projects targeted at
improving air quality in the counties
implementing the LIRAP.

Although the LIRAP is not required
by the CAA, certain provisions relating
to the program fees have been approved
into the Texas SIP to allow for full
implementation of the State’s I/M
program.® These provisions strengthen
the SIP.

2Travis and Williamson counties were added as
part of an Early Action Compact (EAC) for the
Austin area. The EAC was a program to encourage
permanent proactive measures to prevent
nonattainment area designations under the 1997
ozone standard.

3Please see 70 FR 45542, dated August 8, 2005.

II. Overview of the June 9 and 11, 2015
State Submittals

A. June 9, 2015 Submittal

On June 9, 2015, the TCEQ submitted
SIP revisions to EPA that amended rules
related to the implementation of the
state’s motor vehicle emission I/M
program. These revisions are related to
replacing the duel windshield sticker
system for vehicle inspection and
registration with a single vehicle
registration insignia sticker and
modifying the method used to collect
the state portion of the vehicle safety
and emissions inspection fee, in
addition to minor non-programmatic
updates to rule language to correct
outdated references and for general
clarity.4

DPS implemented the changes on
March 1, 2015 in all program areas. At
present the program areas are: Dallas-
Fort Worth area (DFW), Houston-
Galveston-Brazoria area (HGB), El Paso
area, and the Austin area.

B. June 11, 2015 Submittal

On June 11, 2015, the TCEQ
submitted SIP revisions to EPA that
amended rules related to the LIRAP.
TCEQ amended the state regulations to
incorporate a new procedure for
counties to opt out of LIRAP and to be
released from program obligations,
including remittance of the fee to fund
the LIRAP. At the time the LIRAP was
established, the rules did not specify
such a procedure. The revisions define
counties participating in, in the process
of opting out, and not participating in
the LIRAP, and details the fees
associated with each county category. It
also makes other minor non-
programmatic updates to rule language
for clarity.

The June 11, 2015 revisions to the SIP
change the fee and definitions sections
of the LIRAP portion of the I/M rules.
These revisions are approvable into the
SIP as components of the State’s fee
structure to implement it’s I/M program.

III. Plan Requirements and Our
Evaluation

The revisions we are approving
address 30 TAC 114, Control of Air
Pollution from Motor Vehicles,
Subchapter A: Definitions; and
Subchapter C, Low Income Vehicle
Repair Assistance, Retrofit, and
Accelerated Vehicle Retirement
Program, Division 1: Vehicle Inspection
and Maintenance; and Division 3: Early

4House Bill (HB) 2305 was passed during the
83rd legislative session (2013). This bill eliminated
the inspection sticker resulting in a single-sticker
system and makes vehicle registration dependent
on obtaining a passing vehicle inspection.

Action Compact Counties. We have
prepared a Technical Support
Document (TSD) for this action which
details our evaluation. Our TSD may be
accessed on-line at http://
www.regulations.gov, Docket No. EPA—
R06—0OAR-2015-0425.

To determine the approvability of
these I/M revisions, we must determine
whether these revisions comply with
our Federal I/M requirements at 40 CFR
part 51, subpart S, and 40 CFR 85.2222
(Federal I/M Rules) and CAA section182
regarding I/M program requirements.

A. The June 9, 2015 Submittal

The June 9, 2015 SIP narrative
discusses how the Program meets the
above requirements, and we agree with
the State’s analysis. See 38 Tex. Reg.
7068; 7074-75. Further explanation of
our analysis of the adequacy of this
submission with respect to I/M
requirements can be found in the TSD
for this action.

On June 9, 2015, the State adopted
revisions to 30 TAC Chapter 114,
Control of Air Pollution from Motor
Vehicles, Subchapter A, Definitions,
Sections 114.1 and 114.2; and
Subchapter B: Motor Vehicle Anti-
Tampering Requirements, Section
114.21,5 and Subchapter C, Division 1:
Vehicle Inspection and Maintenance,
Sections 114.50-114.53, and Subchapter
C, Division 3: Early Action Compact
Counties, Sections 114.82—-114.84, and
114.87, and corresponding revisions to
the SIP. The SIP revisions contain a
revised narrative, rules, and supporting
documentation as outlined in the
requirements of the Federal I/M rules.
The SIP revisions will modify the
administrative aspects of the existing
Texas I/M program in order to
implement Texas House Bill 2305,
which replaces the current dual
inspection and registration sticker
system with a single sticker registration
sticker and modifies the method used to
collect the state’s portion of the vehicle
emissions inspections fee. Registrations
for non-compliant vehicles would be
denied under the single sticker system
as under the dual sticker system. 38
Tex. Reg. 7068. We find that the single
sticker system is approvable because
this change to Texas’s /M program does
not affect the program’s compliance
with any federal requirements for I/M.

The I/M rules require the TCEQ to
implement the I/M program in
conjunction with the Texas DPS. The
I/M rules also authorize the collection of
the state’s portion of the vehicle
emissions inspection fee by the DPS at

5Please see the discussion later in this
rulemaking regarding Section 114.21.
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the time that vehicle emissions
inspection station owners purchase
safety and emissions inspection
windshield stickers.

30 TAC Chapter 114 Sections 114.1
and 114.2 identify and define the terms
used in the State’s I/M regulations.
Section 114.1(4) is revised to add the
phrase “Beginning on the single sticker
transition date as defined in this
section, the safety inspection certificates
will no longer be used” for clarity
regarding the single-sticker program.
Section 114.1(5) is added to define first
vehicle registration. There is no federal
definition of the term ““first vehicle
registration”’; but this definition does
not conflict with any federal
requirement. Sections 114.1(6)—(21) are
renumbered to account for the new
subsections and contain other non-
substantive changes.

Section 114.1(15), is modified to add
new text as follows: “Single sticker
transition date—The transition date of
the single sticker system is the later of
March 1, 2015 or the date that the Texas
Department of Motor Vehicles (DMV)
and the Texas DPS concurrently
implement the single sticker system
required by the Texas Transportation
Code, Section 502.047.” ¢ This text
ensures that the terminology “‘Single
sticker transition date” is well-defined
and consistent with the Texas
Transportation Code and with federal
requirements, as applicable.
Additionally, Section 114.1(19) and (20)
are modified to add new text that define
vehicle registration and vehicle
registration insignia sticker terminology.

Section 114.2(1)(A) and (B) are
modified to clarify the definitions of
accelerated simulation mode (ASM-2)
phases, specifically the 50/15 and 25/25
modes. For example, the 25/25 mode
tests the vehicle at 25 mile per hour
(mph) using 25 percent of the vehicle
available horsepower. Section
114.2(12)—Testing Cycle is revised to
define the annual testing cycle under
the single-sticker program and add the
phrase “or beginning on the single
sticker transition date, the annual cycle
commencing with the first vehicle
registration expiration date for which a
motor vehicle is subject to a vehicle
emissions inspection”. Also, revisions
to 114.2(14)—Uncommon Part and
addition of 114.2(14)(A)—(C) add
additional clarity exceeding remaining
time prior to expiration of the safety
inspection certificate and the vehicle
registration.

These revisions to Sections 114.1 and
114.2 modify the I/M definitions as

6DPS implemented the revisions on March 1,
2015.

needed to implement the single-sticker
program or are ministerial and add
clarification. We therefore find that they
are approvable.

Section 114.21—Anti-tampering
Exemptions is also revised. However, at
the request of TCEQ,” we are not taking
action on Section 114.21, Anti-
tampering Exemptions at this time.8 We
do not need to act on this section to
approve the remaining revisions to the
I/M program in the June 9 and June 11,
2015 submittals because the Anti-
tampering program is not part of the
currently approved SIP. Therefore, the
revisions to Section 114.21 are
separable, meaning that the action we
are taking will not result in the
approved SIP being more stringent than
the State anticipated. See Bethlehem
Steel Corp. v. Gorsuch, 742 F. 2d 1028
(7th Cir. 1984); Indiana and Michigan
Elec. Co., v. EPA, 733 F. 2d 489 (7th Cir.
1984).

The SIP submittal contains revisions
to Subchapter C, Division 1: Vehicle
Inspection and Maintenance.
Specifically, Section 114.50—Vehicle
Emissions Inspection Requirements,
includes numerous revisions to Section
114.50(a)(1)-(4), (b)(1)—(6), (c) and
(d)(1)—(6) ® and makes non-substantive
changes to other provisions in this
section. The revisions implement the
single-sticker program, and add rule
clarity. Revisions to Section 114.50(d)(2)
add the following text: “Beginning on
the single sticker transition date, no
person may allow or participate in the
preparation, duplication, sale,
distribution, or false, counterfeit, or
stolen vehicle registration insignia
stickers, VIRs, VRFs,10 vehicle
emissions repair documentation, or
other documents that may be used to
circumvent applicable vehicle
emissions I/M requirements and to
commit an offense specified in Texas
Transportation Code, § 548.603.” These
revisions define rule prohibitions,
including activities that are fraudulent.
As a result, these revisions strengthen
the rule and are approvable.

The submittal contains revisions to
Section114.53 (a), (a)(1)—(3), (b)—(d), and
(d)(1)—(3) that would exempt emission
inspection stations from being required
to remit the state’s portion of the vehicle
emissions inspection fees to the DPS

7 Email from TCEQ dated July 18, 2016 requesting
EPA postpone review of Section 114.21 at this time.
This document is contained in the docket for this
rulemaking.

8 Section 110(k)(3) of the CAA provides the EPA
the authority to approve a SIP submittal in part.

9Please see our TSD for a more detailed listing/
discussion of these revisions.

10 VIRs—Vehicle Inspection Reports; VRFs—
Vehicle Repair Forms.

effective March 1, 2015. The revisions
also would lower the maximum
inspection fee collected by the
emissions inspection stations in the
DFW, HGB, El Paso and Austin I/M
program areas. Effective March 1, 2015,
the maximum inspection fee would be
lowered by the amount of the state’s
portion of the vehicle emissions
inspection fee that would be collected
by the DMV or county tax assessor-
collector at the time of registration.
Specifically, revisions to Section
114.53—Inspection and Maintenance
Fees clarify the fees that must be paid,
and timing for an emissions inspection
of a vehicle at an inspection station. For
example, Section 114.53(a)(2) clarifies
the timing of when an emission
inspection station required to conduct
an emission test may collect fees and
the amount. Beginning on the single
sticker transition date in the DFW and
extended DFW program areas, any
emissions inspection station required to
conduct an emissions test in accordance
with Section 114.50(a)(1)(A) or (B) and
(2)(A) or (B) of this title must collect a
fee not to exceed $24.50 for each ASM—
2 test and $18.50 for each OBD test.
Section 114.53 also further defines the
timing and fees for each program area in
Texas (i.e., El Paso County and the HGB
areas) subject to emissions inspection.
New Section 114.53(d)(1)—(3) defines
the process, beginning on the single-
sticker transition date, for vehicle
owners to remit the vehicle emissions
inspection fee as part of the annual
vehicle registration fee collected by the
Texas DMV. These changes to the rule
add clarity and further refine the single-
sticker program requirements. The
revisions are approvable and consistent
with federal law.

Revisions to Section 114.82—Control
Requirements include renumbering and
the addition of the following text in
Section 114.82(a)(2): “Beginning on the
single sticker transition date, all
applicable air pollution emission
control-related requirements included
in the annual vehicle safety inspection
requirements administered by DPS as
evidenced by a current valid registration
insignia sticker affixed to the vehicle
windshield or a current valid VIR
[vehicle inspection report], or other
form of proof authorized by the DPS.”
Also, Section 114.84—Prohibitions
includes revisions prohibiting the
circumvention of the vehicle emissions
I/M requirements and procedures
contained in the Austin Area Early
Action Compact Ozone SIP. These
revisions strengthen the rule, are
consistent with the Texas SIP, and are
approvable.
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Section 114.87—Inspection and
Maintenance Fees, Subsection (a), is
revised to include text that states: “In
Travis and Williamson counties
beginning on the single sticker
transition date, any emissions
inspection station required to conduct
an emissions test in accordance with
Section 114.80 of this title must collect
a fee not to exceed $11.50 for each on-
board diagnostic and two-speed idle
test.” Section 114.87(d) is revised as
follows: “Effective on the single sticker
transition date as defined in Section
114.1 of this title in Travis and
Williamson counties, vehicle owners
shall remit $4.50 for motor vehicles
subject to vehicle emissions inspections
to the Texas Department of Motor
Vehicles or county tax assessor-collector
at the time of the annual vehicle
registration as part of the vehicle
emission inspection fee.” These
revisions define the fees applicable in
the Austin Area Early Action Compact
area under the single-sticker program,
are consistent with the Texas SIP, and
are approvable.

B. The June 11, 2015 Submittal

The June 11, 2015 SIP narrative
discusses how the LIRAP meets the
above requirements, and we agree with
the State’s analysis. Further explanation
of our analysis of the adequacy of this
submission with respect to I/M
requirements can be found in the TSD
for this action. The TCEQ had already
finalized the revisions in the June 9,
2015 SIP submittal to EPA described in
Section III.A of this document, prior to
finalizing the revisions in the June 11,
2015 SIP submittal to EPA. Thus, the
revisions in the June 11, 2015 submittal
to EPA already included the changes
that we described in Section III.A, and
use that language as a starting point.

On June 11, 2015, the State adopted
revisions to 30 TAC Chapter 114,
Control of Air Pollution from Motor
Vehicles, Subchapter A, Definitions,
Section 114.2; Subchapter C, Division 1:
Vehicle Inspection and Maintenance,
Section 114.53; and Subchapter C,
Division 3: Early Action Compact
Counties, Sections 114.87, and
corresponding revisions to the SIP. The
SIP revisions contain a revised
narrative, rules, and supporting
documentation as outlined in the
requirements of the Federal I/M rules.1?

11 The TCEQ published the notice of the proposed
revisions to the SIP for the June 11, 2015 submittal
on December 5, 2014 (39 Tex. Reg. 9468) and
published the final revision on May 15, 2015 (40
Tex. Reg. 2670), finalizing the proposal without
revision. In that rulemaking, Texas adopted
amendments to other sections that are not
submitted as revisions to the SIP.

Section 114.2 identifies and defines
the terms used in Subchapter A for the
I/M program. In Section 114.2, LIRAP,
the acronym for the Low Income
Vehicle Repair Assistance, Retrofit, and
Accelerated Vehicle Retirement
Program, is replaced with the full
program title to be consistent with the
title of the referenced subchapter and
Texas Register requirements. In Section
114.2 (12) “Related” is changed to
“Relating.” The revisions to Section
114.2 are ministerial, and/or add
clarification and are approvable.

Section 114.53 details Inspection and
Maintenance Fees in nonattainment
areas. In Section 114.53(d) ““as specified
by the following requirements:” is
deleted and a period is added after
“state”; and in Section 114.53(d)(1) “the
following requirements apply” is added
after “El Paso County,” and the rest of
the paragraph is deleted. These changes
are ministerial, add clarification, are
necessary for the additions to Section
114.53 described below, and are
therefore approvable.

The submittal contains additional
substantive changes to Section 114.53,
Inspection and Maintenance Fees, that
are later mirrored in Section 114.87.
Section 114.53(d)(1), (2), and (3) are
amended to more fully describe the
LIRAP fee as it relates to the vehicle
I/M programs in El Paso County and the
DFW and HGB area counties.
Subparagraphs are added to these
subsections to explain remittance of
I/M fees, including the LIRAP fee, for
the following categories of counties: A
county participating in the LIRAP, a
participating county that is in the
process of opting out of the LIRAP, and
a county that is not participating in the
LIRAP and is not subject to the LIRAP
fee.

The submittal deletes language from
Section 114.53(d)(1) regarding the I/M
fees for El Paso County in the event that
it passed a resolution to participate in
the LIRAP, and replaced it with “(1) In
El Paso County, the following
requirements apply.”, and added new
Sections 114.53(d)(1)(A), (B), and (C)
which detail the I/M fees for El Paso
County for the three LIRAP county
categories outlined above.

The submittal deletes language from
Section 114.53(d)(2) regarding the I/M
fees for DFW and the extended DFW
program areas and replaced it with “(2)
In the Dallas-Fort Worth and the
extended Dallas-Fort Worth program
areas, the following requirements
apply.” and added new Sections
114.53(d)(2)(A), (B), and (C) which
detail the I/M fees for the DFW and the
extended DFW program areas for the
three county categories outlined above.

The submittal deletes language from
Section 114.53(d)(3) regarding the I/M
fees for the HGB program area and
replaced it with “(2) In the Houston-
Galveston-Brazoria program area, the
following requirements apply.” and
added new sections 114.53(d)(3)(A), (B),
and (C) which detail the I/M fees for
HGB program area for the three county
categories outlined above.

Section 114.87 details I/M fees in
Early Action Compact (EAC) areas. The
submittal amends Section 114.87 to
apply the same changes for
nonattainment counties adopted in
Section 114.53 to early action compact
counties. Section 114.87(d)(1)(2) and (3)
explains remittance of I/M fees,
including the LIRAP fee, in a county
participating in the LIRAP, a
participating county that is in the
process of opting out of the LIRAP, and
a county that is not participating in the
LIRAP and not subject to the LIRAP fee.

Section 114.87(d)(1) includes the
description of state LIRAP fees vehicle
owners pay during vehicle registration
in participating EAC counties. Section
114.87(d)(2) describes the state fees
vehicle owners pay during vehicle
registration in participating EAC
counties that are in the process of opting
out of the LIRAP, and includes the
LIRAP fee until the effective LIRAP fee
termination date, after which state fees
do not include the LIRAP fee. Section
114.87(d)(3) describes the state fees
vehicle owners pay during vehicle
registration in non-participating EAC
counties, which does not include the
LIRAP fee.

As stated previously, the LIRAP is not
required by the CAA, but certain
provisions relating to the program and
program fees have been approved into
the Texas SIP to allow for full
implementation of the State’s I/M
program and strengthen the SIP. The
changes in the submittal to Sections
114.53 and 114.87 provide further
delineation and clarification regarding
which parts of the fees are for LIRAP.
We find the more detailed breakdown of
the LIRAP fees in counties participating,
in the process of opting out, and not
participating in the LIRAP, approvable
because they do not conflict with any
federal requirement, and the LIRAP is
voluntary.

C. Section 110(1)

Section 110(1) of the Act provides that
a SIP revision must be adopted by a
State after reasonable notice and public
hearing. Additionally, section 110(1)
states that the EPA cannot approve a SIP
revision if that revision would interfere
with any applicable requirement
regarding attainment, reasonable further
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progress (RFP) or any other applicable
requirement established in the CAA.
Our evaluation of the submittals found
that the SIP revisions were adopted by
the State after reasonable notice and
public hearing, and that approval of the
revisions would not interfere with any
CAA requirement. The revisions related
to the single vehicle registration insignia
sticker implement legislative changes
that may improve the enforcement and
compliance aspects of the vehicle
emissions inspection and maintenance
program. These changes replace the
sticker-based enforcement strategy with
the preferred registration denial
enforcement strategy, which improves
the overall effectiveness of the program.
This denial enforcement strategy has
been in effect for more than one year
now. These revisions do not interfere
with applicable requirements
concerning attainment and reasonable
further progress or any other applicable
requirement in the CAA.

The revisions that create the new opt-
out process for the LIRAP do not
interfere with any applicable
requirement in the CAA, because the
LIRAP is not relied upon to meet any
required component of the current SIP.
Those counties that continue to
participate in the LIRAP contribute to
air quality improvements with the
related LIRAP emission reductions.
Even though fewer counties may be
participating in the LIRAP due to the
opt-out process, the revisions do
enhance the current SIP by providing
for additional rule clarification.

IV. Final Action

Pursuant to Sections 110 and 182 of
the Act, EPA is approving, through a
direct final action, revisions to the
Texas SIP that were submitted on June
9, 2015 and June 11, 2015. We are
approving revisions to the following
sections within Chapter 114 of 30 TAC:
114.1, 114.2, 114.50, 114.53, 114.82—-84,
and 114.87. We evaluated the state’s
submittals and determined that they
meet the applicable requirements of the
CAA. Also, in accordance with CAA
section 110(1), the revisions will not
interfere with attainment of the NAAQS,
reasonable further progress, or any other
applicable requirement of the CAA.

EPA is publishing this rule without
prior proposal because we view these as
non-controversial amendments and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
SIP revision if relevant adverse
comments are received. This rule will
be effective on December 6, 2016

without further notice unless we receive
relevant adverse comments by
November 7, 2016. If we receive
relevant adverse comments, we will
publish a timely withdrawal of this
direct final rulemaking in the Federal
Register informing the public that the
direct final rule will not take effect. We
will address all public comments in a
subsequent final rule based on the
proposed rule. We will not institute a
second comment period on this action.
Any parties interested in commenting
must do so now. Please note that if we
receive adverse comments on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Incorporation by Reference

In this rule, we are finalizing
regulatory text that includes
incorporation by reference. In
accordance with the requirements of 1
CFR 51.5, we are finalizing the
incorporation by reference of the
revisions to the Texas regulations as
described in the Final Action section
above. We have made, and will continue
to make, these documents generally
available electronically through
www.regulations.gov and/or in hard
copy at the EPA Region 6 office.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved to
apply on any Indian reservation land or
in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 6, 2016. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
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for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

Samuel Coleman was designated the
Acting Regional Administrator on
September 30, 2016, through the order
of succession outlined in Regional
Order R6-1110.1, a copy of which is
included in the docket for this action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxides, Ozone, Particulate
matter, Reporting and recordkeeping

requirements, Sulfur Dioxide, Volatile
organic compounds.
Dated: September 30, 2016.
Samuel Coleman,
Acting Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart SS—Texas

m2.In §52.2270:
m a. In paragraph (c), the table entitled
“EPA Approved Regulations in the

Texas SIP” is amended by revising
entries for Sections 114.1, 114.2, 114.50,
114.53, 114.82, 114.83, 114.84, and
114.87.

m b. In paragraph (e), the second table
entitled “EPA Approved Nonregulatory
Provisions and Quasi-Regulatory
Measures in the Texas SIP” is amended
by revising the entry for “Vehicle
Inspection and Maintenance” and
adding an entry at the end of the table
for the “Austin Early Action Compact
area Vehicle Inspection and
Maintenance.”

The revisions read as follows:

§52.2270 Identification of plan.
* * * *
(C) * *x %

EPA APPROVED REGULATIONS IN THE TEXAS SIP

State
State citation Title/subject approval/ EPA approval date Explanation
submittal date
Chapter 114 (Reg 4)—Control of Air Pollution from Motor Vehicles
Subchapter A—Definitions
Section 114.1 ..o, Definitions ......cccceeeeeeeivieeeeeeeeines 2/12/2014 10/7/2016, [Insert Federal
Register citation]
Section 114.2 ... Inspection and Maintenance Defi- 4/29/2015 10/7/2016, [Insert Federal
nitions. Register citation]

Subchapter C—Vehicle Inspection and Maintenance; Low Income Vehicle Repair Assistance, Retrofit, and Accelerated Vehicle
Retirement Program; and Early Action Compact Counties

Division 1: Vehicle Inspection and Maintenance

11450 oo Vehicle Emissions Inspection Re- 2/12/2014 10/7/2016, [Insert Federal
quirements. Register citation]
11453 o Inspection and  Maintenance 4/29/2015 10/7/2016, [Insert Federal
Fees. Register citation]
Division 3: Early Action Compact Counties
114,82 oo Control Requirements .................. 2/12/2014 10/7/2016, [Insert Federal
Register citation]
T14.83 oo Waivers and Extensions .............. 2/12/2014 10/7/2016, [Insert Federal
Register citation]
11484 oo, Prohibitions .........cccecevvveeeiiiiinnns 2/12/2014 10/7/2016, [Insert Federal
Register citation]
11487 oo Inspection and  Maintenance 4/29/2015 10/7/2016, [Insert Federal
Fees. Register citation]
* * * * *

(e] * * %
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EPA APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE TEXAS SIP
Name of SIP provision Applicable geographic or subﬁwtftl;[gl/ef- EPA approval date Comments
non-attainment area fective date
Vehicle Inspection and Mainte- Dallas-Fort Worth, EI Paso 6/11/2015 10/7/2016, [Insert Federal
nance. County and Houston-Gal- Register citation]
veston-Brazoria.

Austin Early Action Compact
area Vehicle Inspection and
Maintenance.

Travis and Williamson Counties

6/11/2015

10/7/2016, [Insert Federal

Register citation]

* * * * *
[FR Doc. 2016-24205 Filed 10-6—16; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-OAR-2012-0953; FRL-9952-76—
Region 6]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Infrastructure Requirements for
Consultation With Government
Officials, Public Notification and
Prevention of Significant Deterioration
and Visibility Protection for the 2008
Ozone and 2010 Nitrogen Dioxide
National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving portions of
State Implementation Plan (SIP)
submittals from the State of Texas
pertaining to Clean Air Act (CAA)
section 110(a)(2)(J): Consultation with
Government Officials, Public
Notification, and Prevention of
Significant Deterioration and Visibility
Protection for the 2008 Ozone (0O3) and
2010 Nitrogen Dioxide (NO,) National
Ambient Air Quality Standards
(NAAQS). These submittals address
how the existing SIP provides for
implementation, maintenance, and
enforcement of the 2008 O3 and 2010
NO, NAAQS (infrastructure SIPs or
i-SIPs). These i-SIPs ensure that the SIP
is adequate to meet the State’s
responsibilities under the CAA. This
direct final rule and the accompanying
proposal will complete the rulemaking
process started in our February 8, 2016,
proposal, approve Section 110(a)(2)(]),
and confirm that the SIP has adequate

infrastructure to implement, maintain
and enforce this section of the CAA
with regard to the 2008 O3 and 2010
NO, NAAQS.

DATES: This rule is effective on
December 6, 2016 without further
notice, unless the EPA receives relevant
adverse comment by November 7, 2016.
If EPA receives such comment, EPA will
publish a timely withdrawal in the
Federal Register informing the public
that this rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket No. EPA-R06—
OAR-2012-0953, at http://
www.regulations.gov or via email to
fuerst.sherry@epa.gov. Follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.
on the Web, cloud, or other file sharing
system). For additional submission
methods, please contact Sherry Fuerst,
(214) 665—6454, fuerst.sherry@epa.gov.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas. While all
documents in the docket are listed in

the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available at
either location (e.g., CBI).

FOR FURTHER INFORMATION CONTACT:
Sherry Fuerst, 214—665-6454,
fuerst.sherry@epa.gov. To inspect the
hard copy materials, please schedule an
appointment with Ms. Fuerst or Bill
Deese at 214-665-7253.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and “our” means EPA.

I. Background

On March 12, 2008, EPA revised the
levels of the ozone (hereafter the 2008
03) NAAQS (73 FR 16436, March 27,
2008). Likewise, on January 22, 2010,
we revised the nitrogen dioxide NAAQS
(hereafter the 2010 NO5) (75 FR 6474,
February 9, 2010). The CAA requires
states to submit, within three years after
promulgation of a new or revised
standard, SIPs meeting the applicable
“infrastructure” elements of sections
110(a)(1) and (2). We issued guidance
addressing the i-SIP elements for
NAAQS.* One of these applicable
infrastructure elements, CAA section
110(a)(2)(]), requires the SIP must meet
the following three CAA requirements:
(1) Section 121, relating to interagency
consultation regarding certain CAA
requirements; (2) section 127, relating to
public notification of NAAQS
exceedances and related issues; and (3)
prevention of significant deterioration of
air quality and visibility protection.

The Texas Commission on
Environmental Quality submitted i-SIP
demonstrations of how the existing
Texas SIP meets the requirements of the
2010 NO, NAAQS on December 7, 2012,
and for the 2008 O; NAAQS on

1“Guidance on Infrastructure State
Implementation Plan (SIP) Elements under Clean
Air Act Sections 110(a)(1) and 110(a)(2),”
Memorandum from Stephen D. Page, September 13,
2013.


http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
http://www.regulations.gov
http://www.regulations.gov
mailto:fuerst.sherry@epa.gov
mailto:fuerst.sherry@epa.gov
mailto:fuerst.sherry@epa.gov
http://www.regulations.gov

69686

Federal Register/Vol. 81, No. 195/Friday, October 7, 2016 /Rules and Regulations

December 13, 2012. A detailed
discussion of our evaluation of how the
Texas submittals meet 110(a)(2)(]) is
provided in our February 8, 2016
proposal (81 FR 6483 at 6486)) and in
the Technical Support Document (TSD)
for that action. The TSD can be accessed
through www.regulations.gov
(Document EPA-R06—0AR-2012-0953—
002). We proposed to approve elements
of the i-SIP submittals from the State of
Texas for the O3 and NO>, NAAQS but
for element (J) and subsequently, we
took final action to approve all but
element (J) on September 9, 2016 (81 FR
62375). However, through inadvertent
errors, we neglected to complete the
rulemaking process for CAA section
110(a)(2)(J) for both O3 and NO, NAAQS
in the proposal and final documents.

II. EPA’s Evaluation

In the proposal, we discussed how the
requirements of section 110(a)(2)(J) for
both NO, and O3 NAAQS were met.
However, we neglected to explicitly
propose approval of the specific
provisions of Section 110(a)(2)(])
anywhere in the Preamble and
definitely not in our “Proposed Action”
section at 81 FR 6487. The public had
the opportunity to review and comment
on our evaluation of this provision in
the Preamble but we never formally
proposed this provision for approval. As
such, we could not finalize approval of
section 110(a)(2)(J) for the 2008 O3 and
2010 NO> NAAQS at 81 FR 62375.

Please see EPA’s proposed approval at
81 FR 6483 for our technical evaluation.
The evaluation of all subsections of
CAA section 110(a)(2)(J) can be found at
81 FR 6483, page 6486. The TSD for 81
FR 6483 is available in the docket,
provides additional details to support
our determination that this element
meets the federal requirements and is
fully approvable. We incorporate our
previous evaluation of this element into
this action. EPA did receive and
respond to comments on the proposed
action, but none of the comments
received were specific to element (J) of
CAA section 110(a)(2). See 81 FR 62375
September 9, 2016. Our evaluation and
preliminary determination of
approvability did not change as a result
of these comments.

This final action is merely correcting
our previous error in failing to propose
approval of this element on the basis of
our previous technical evaluation and
preliminary determination. EPA has not
changed its rationale. We therefore are
approving the portions of the December
13, 2012, and December 7, 2012, i-SIP
submissions from Texas as meeting the
infrastructure element (J) for the 2008
ozone NAAQS and the 2010 NO2

NAAQS. We continue to assert that
Texas’ existing SIP provides for
implementation, maintenance, and
enforcement of the 2008 O; and 2010
NO> NAAQS.

III. Final Action

We are approving portions of the
following SIP submittals pertaining to
CAA section 110(a)(2)(J): (1) December
13, 2012, SIP submittal for the State of
Texas pertaining to the implementation,
maintenance and enforcement of the
2008 ozone NAAQS, and; (2) December
7, 2012, SIP submittal pertaining to the
implementation, maintenance and
enforcement of the 2010 nitrogen
dioxide NAAQS as outlined in our
February 8, 2016, proposal.

EPA is publishing this rule without
prior proposal because we view this as
a non-controversial amendment and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
SIP revision if relevant adverse
comments are received. This rule will
be effective on December 6, 2016
without further notice unless we receive
relevant adverse comment by November
7, 2016. If we receive relevant adverse
comments, we will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. We will address all
public comments in a subsequent final
rule based on the proposed rule. We
will not institute a second comment
period on this action. Any parties
interested in commenting must do so
now. Please note that if we receive
relevant adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office

of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved to
apply on any Indian reservation land or
in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
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the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““‘major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 6, 2016. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

Samuel Coleman was designated the
Acting Regional Administrator on
September 30, 2016, through the order
of succession outlined in Regional
Order R6-1110.1, a copy of which is
included in the docket for this action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone.

Dated: September 30, 2016.

Samuel Coleman,
Acting Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:
PART 52—APPROVAL AND

PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart SS—Texas

m 2.In §52.2270(e), the table titled
“EPA Approved Nonregulatory
Provisions and Quasi-Regulatory
Measures in the Texas SIP” is amended
by revising the entries for
“Infrastructure and Transport SIP
Revisions for the 2010 Nitrogen Dioxide
Standard”” and “‘Infrastructure and
Transport SIP Revisions for the 2008
Ozone Standard” to read as follows.

§52.2270 Identification of plan.
* * * * *
(e) * *x %

EPA APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE TEXAS SIP

Applicable
eographic or State
Name of SIP provision geograp submittal/ EPA approval date Comments
nonattainment ffective d
area effective date
Infrastructure and Transport SIP Revi- Statewide .......... 12/7/2012 9/9/2016, 81 FR Approval for 110(a)(2)(A), (B), (C), (D)(i)
sions for the 2010 Nitrogen Dioxide 62375. (portions pertaining to nonattainment
Standard. and interference with maintenance),
D(ii), (E), (F), (G), (H), (K), (L) and
(M). Approval for 110(a)(2)(J) on 10/7/
2016, [Insert Federal Register cita-
tion].

Infrastructure and Transport SIP Revi- Statewide .......... 12/13/2012 9/9/2016, 81 FR Approval for 110(a)(2)(A), (B), (C), (D)(i)

sions for the 2008 Ozone Standard.

62375.

(portion pertaining to PSD), D(ii), (E),
(F), (G), (H), (K), (L) and (M). Approval
for 110(a)(2)(J) 10/7/2016, [Insert Fed-
eral Register citation].

[FR Doc. 2016-24115 Filed 10-6—16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2008-0603; FRL-9953-52—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Philadelphia County
Reasonably Available Control
Technology Under the 1997 8-Hour
Ozone National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving state

implementation plan (SIP) revisions
submitted by the Commonwealth of
Pennsylvania (Pennsylvania). The
revisions pertain to a demonstration that
Philadelphia County (Philadelphia)
meets the requirements for reasonably
available control technology (RACT) of
the Clean Air Act (CAA) for nitrogen
oxides (NOx) and volatile organic
compounds (VOC) as ozone precursors
for the 1997 8-hour ozone national
ambient air quality standards (NAAQS).
In this rulemaking action, EPA is
approving three separate SIP revisions
addressing RACT under the 1997 8-hour
ozone NAAQS for Philadelphia;
approving portions of two previously
submitted RACT SIP revisions, which
EPA had found deficient and
conditionally approved; and converting
the prior conditional approval of the
Philadelphia RACT demonstration for
the 1997 8-hour ozone NAAQS to full
approval. EPA is approving these

revisions to the Pennsylvania SIP
addressing 1997 8-hour ozone RACT for
Philadelphia in accordance with the
requirements of the CAA.

DATES: This final rule is effective on
November 7, 2016.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2008-0603. All
documents in the docket are listed on
the http://www.regulations.gov Web

site. Although listed in the index, some
information is not publicly available,
e.g., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through http://
www.regulations.gov or please contact
the person identified in the FOR FURTHER
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INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Emlyn Vélez-Rosa, (215) 814-2038, or
by email at velez-rosa.emlyn@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On June 15, 2016 (81 FR 38992), EPA
published a notice of proposed
rulemaking (NPR) for the
Commonwealth of Pennsylvania. In the
NPR, EPA proposed approval of five
revisions to the Pennsylvania SIP to
satisfy the RACT requirements for the
1997 8-hour ozone NAAQS for
Philadelphia. The formal SIP revisions
were submitted by the Pennsylvania
Department of Environmental Protection
(PADEP), on behalf of Philadelphia Air
Management Services (AMS), on
September 29, 2006, June 22, 2010, June
27, 2014, February 18, 2015, and April
26, 2016.

Pursuant to section 110(k)(4) of the
CAA, on December 13, 2013 (78 FR
75902), EPA conditionally approved the
Philadelphia 1997 8-hour ozone RACT
demonstration, as provided in the 2006
and 2010 SIP revisions, with the
condition that PADEP, on behalf of
AMS, submitted additional SIP
revisions addressing the source-specific
RACT requirements for major sources of
NOx and/or VOC in Philadelphia under
the 1997 8-hour ozone NAAQS. EPA
had identified two deficiencies in the
1997 8-hour ozone Philadelphia RACT
demonstration, as provided in the 2006
SIP revision and the 2010 SIP revision,
which precluded EPA’s approval. These
deficiencies relied on Pennsylvania’s
NOx SIP Call SIP provisions to address
RACT for electric generating units
(EGUs),! 2 which cannot meet RACT
based on a 2009 decision from the
United States Court of Appeals for the

District of Columbia Circuit (D.C.
Circuit); 2 and not sufficiently
addressing source-specific RACT
requirements for certain major sources
of NOx and VOC under the
Pennsylvania SIP approved regulation
in 25 Pa Code sections 129.91-92.
Altogether, the RACT SIP revisions
submitted to EPA on June 27, 2014,
February 18, 2015, and April 26, 2016
are intended to fulfill the conditions in
EPA’s December 13, 2013 conditional
approval. This rulemaking action
addresses all five SIP revisions
concerning Philadelphia RACT
requirements under the 1997 8-hour
ozone NAAQS.4

II. Summary of SIP Revisions

On September 29, 2006, PADEP
submitted, on behalf of AMS, a SIP
revision purporting to address the RACT
requirements for Philadelphia under the
1997 8-hour ozone NAAQS. The 2006
SIP revision consisted of a RACT
demonstration for Philadelphia,
including a certification that previously
adopted RACT regulations approved by
EPA in Pennsylvania’s SIP under the 1-
hour ozone NAAQS continue to
represent RACT for the 1997 8-hour
ozone NAAQS implementation
purposes; and a negative declaration
that certain VOC source categories that
would be covered by Control Technique
Guideline (CTG) documents ? do not
exist in Philadelphia. The 2006 SIP
revision also included federally
enforceable permits that represented
RACT control for four major VOC
sources, but these particular
requirements were later addressed by
the 2010 SIP revision, thus superseding
this portion of the 2006 SIP revision.®

Another SIP revision addressing
RACT requirements for certain VOC
source categories covered by CTGs in
Philadelphia was submitted by PADEP,

on behalf of AMS, on June 22, 2010. The
2010 SIP revision consisted of two new
CTG regulations, Air Management
Regulation (AMR) V section XV
(““Control of Volatile Organic
Compounds (VOC) from Marine Vessel
Coating Operations”) and AMR V
section XVI (“Synthetic Organic
Manufacturing Industry (SOCMI) Air
Oxidation, Distillation, and Reactor
Processes”’), and related amendments to
AMR V Section I (“Definitions’’), as
adopted by AMS on April 26, 2010,
effective upon adoption. The 2010 SIP
revision also included a negative
declaration for the CTG source category
of natural gas and gasoline processing
plants.

On June 27, 2014, February 18, 2015,
and April 26, 2016, PADEP submitted to
EPA, on behalf of AMS, three separate
SIP revisions pertaining to the
Philadelphia 1997 8-hour ozone RACT
demonstration to fulfill the conditions
in EPA’s December 13, 2013 conditional
approval. The three latest RACT SIP
revisions include a RACT evaluation for
each major source of NOx and/or VOC
in Philadelphia.

AMS evaluated a total of 25 major
NOx and/or VOC sources in
Philadelphia for 1997 8-hour ozone
RACT, from which 16 major sources
were subject to Pennsylvania’s source-
specific RACT requirements in 25 Pa
Code 129.91-92. The new or additional
controls or the revised existing controls
resulting from the source-specific RACT
determinations were specified as
requirements in new or revised federally
enforceable permits (RACT permits)
issued by AMS for each source. These
RACT permits are included as part of
the Philadelphia RACT SIP revisions for
EPA’s approval in the Pennsylvania SIP
under 40 CFR 52.2020(d)(1), and are
specified in Table 1.

TABLE 1—NEW OR REVISED SOURCE-SPECIFIC RACT DETERMINATIONS FOR MAJOR NOx AND/OR VOC SOURCES IN
PHILADELPHIA UNDER THE 1997 8-HOUR OzZONE NAAQS

Source

Major source pollutant

New or revised RACT permit
(effective date)

Exelon Generating Company—Richmond Station
Honeywell International—Frankford Plant [formerly, Sunoco Chemical—Frankford

Plant].

Kinder Morgan Liquids Terminals, LLC [formerly, GATX Terminals Corp.] .......cccccueue

1In October 1998, EPA finalized the “Finding of
Significant Contribution and Rulemaking for
Certain States in the Ozone Transport Assessment
Group Region for Purposes of Reducing Regional
Transport of Ozone”’—commonly called the NOx
SIP Call. See 63 FR 57356 (October 27, 1998).

2The Philadelphia 2006 RACT SIP revision
certified the following NOx SIP Call related
provisions, as previously approved by EPA into the
Pennsylvania SIP: 25 Pa Code sections 145.1—
145.100 (66 FR 43795, August 21, 2001), 25 Pa Code

........................................................ NOX ..ovvvvervrseresnenenns | PA=51-4903 (02/09/16).
NOx and VOC ........ PA-51-1151 (02/09/16).
VOC oo PA-51-5003 (02/09/16).

sections 145.111-145.113 (71 FR 40048, July, 14,
2006), and 25 Pa Code sections 145.141-144 (71 FR
40048, July, 14, 2006.

3 See NRDC v. EPA, 571 F.3d 1245 (D.C. Cir.
2009).

4The five SIP submittals include the submissions
on September 29, 2006, June 22, 2010, June 27,
2014, February 18, 2015, and April 26, 2016.

5 Section 182(b)(2) of the CAA requires states
with moderate, or worse, ozone nonattainment

areas to implement RACT controls on each VOC
stationary source category covered by a CTG
document issued by EPA.

6 EPA determined that the provisions in the 2006
and 2010 SIP revisions were related in addressing
Philadelphia’s 1997 8-hour ozone NAAQS RACT
obligation and were not separable for approval
purposes as each SIP submittal contained
provisions addressing RACT obligations.
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TABLE 1—NEW OR REVISED SOURCE-SPECIFIC RACT DETERMINATIONS FOR MAJOR NOx AND/OR VOC SOURCES IN
PHILADELPHIA UNDER THE 1997 8-HOUR OzONE NAAQS—Continued

Source

Major source pollutant

New or revised RACT permit

(effective date)

Naval Surface Warfare Center, Carderock Division, Ship Systems Engineering Sta-
tion (NSWCCD-SSES).

Paperworks Industries, Inc. [formerly, Jefferson Smurfit, Corp./Container Corp. of
Americal.

Philadelphia Energy Solutions—Refining and Marketing, LLC [formerly, Sunoco Inc.
(R&M)—Philadelphia].

Philadelphia Gas Works—Richmond Plant

Philadelphia Prison System

Plain Products Terminals, LLC [formerly, Maritank Philadelphia, Inc. and Exxon
Company, USA].

Temple University—Health Sciences Campus

Temple University—Main Campus

Veolia Energy Philadelphia—Edison Station [formerly TRIGEN—Edison Station]

Veolia Energy Philadelphia—Schuylkill Station [TRIGEN—Schuylkill Station])/Grays
Ferry Cogeneration Partnership—Schuylkill Station/Veolia Energy Efficiency, LLC2.

PA-51-9724 (02/09/16).
PA-51-1566 (01/09/15).

PA-51-01501 and PA-51-01517
(02/09/16).

PA-51-4922 (01/09/15).

PA-51-9519 (02/09/16).

PA-51-05013 (02/09/16).

PA-51-8906 (01/09/15).

PA-51-8905 (01/09/15).

PA-51-4902 (01/09/15).

PA-51-4942
4944 (01/09/15)/PA-51-10459
(01/09/15).

(02/09/16)/PA-51—

aGrays Ferry Cogeneration, Veolia Schuylkill, and Veolia Energy Efficiency are treated as a single major source after the 1-hour RACT deter-
mination was issued. AMS submitted RACT documentation for each facility separately, although considering RACT applicability as a single major

source of NOx.

As part of the source-specific RACT
determinations, AMS also certified for
certain emissions units at major sources
subject to previously approved source-
specific RACT determinations, that the
existing RACT controls approved under
the 1-hour ozone NAAQS continued to
represent RACT for the 1997 8-hour
ozone NAAQS. Furthermore, AMS

addressed another 27 NOx and/or VOC
sources in Philadelphia that were
previously subject to source-specific
RACT determinations for the 1-hour
ozone NAAQS in the Pennsylvania SIP,
by certifying that these sources are no
longer subject to RACT for purposes of
the 1997 8-hour ozone NAAQS because
they are either no longer major sources

of NOx and/or VOC or have shutdown.
AMS requested to remove from the SIP
source-specific RACT determinations
approved under the 1-hour ozone
NAAQS, as codified in 40 CFR
52.2020(d)(1), for 18 sources that have
shutdown, as listed in Table 2.

TABLE 2—SHUTDOWN MAJOR SOURCES OF NOx AND/OR VOC IN PHILADELPHIA SUBJECT TO PREVIOUS SOURCE-
SPECIFIC RACT DETERMINATIONS

Source

SIP approved RACT permit
(effective date)

EPA’s approval date

Aldan Rubber Company
Amoco Oil Company ........
Arbill Industries, Inc
Braceland Brothers, Inc ...
Budd Company
Eastman Chemical [formerly, McWhorter Technologies, Inc.] .
Graphic Arts, Incorporated
Interstate Brands Corporation
Kurz Hastings, Inc
Lawrence McFadden, Inc
O’Brien (Philadelphia) Cogeneration, Inc.—Northeast Water Pollution Control Plant ..
O’Brien (Philadelphia) Cogeneration, Inc.—Southwest Water Pollution Control Plant

Pearl Pressman Liberty
Philadelphia Baking Company ....................
Rohm and Haas Company—Philadelphia ..
Tasty Baking Co
Transit America, Inc ......
SBF Communications

PA-51-1561 (07/21/00)
PA-51-5011 (05/29/15)
PA-51-3811 (07/27/99)
PA-51-3679 (07/14/00)
PA-51-1564 (12/28/95)
PA-51-3542 (07/27/99)
PA-51-2260 (07/14/00)
PA-51-5811 (04/10/95)
PA-51-1585 (05/29/95)
PA-51-2074 (06/11/97)
PA-51-1533 (07/21/00)
PA-51-1534 (07/21/00)
PA-51-7721 (07/24/00)
PA-51-3048 (04/10/95)
PA-51-1531 (07/27/99)
PA-51-2054 (04/04/95)
PA-51-1563 (06/11/97)
PA-51-2197 (07/21/00)

10/30/01, 66 FR 54691.
10/31/01, 66 FR 54936.
10/30/01, 66 FR 54691.
10/30/01, 66 FR 54691.
12/15/00, 65 FR 78418.
10/30/01, 66 FR 54691.
10/30/01, 66 FR 54691.
12/15/00, 65 FR 78418.
10/31/01, 66 FR 54936.
10/31/01, 66 FR 54936.
10/30/01, 66 FR 54691.
10/30/01, 66 FR 54691.
10/30/01, 66 FR 54691.
10/31/01, 66 FR 54936.
10/31/01, 66 FR 54942.
10/31/01, 66 FR 54942.
11/5/01, 66 FR 55880.

10/31/01, 66 FR 54942.

On April 26, 2016, PADEP submitted
a letter, on behalf of AMS, withdrawing
from the 2006 SIP revision the
certification of the Pennsylvania rules
related to the NOx SIP Call as 1997
8-hour ozone RACT, specifically 25 Pa
Code sections 145.1-145.100, 25 Pa
Code sections 145.111-145.113, and 25
Pa Code sections 145.141-144. In the

sources in Philadelphia.

determined that AMS provided

letter, PADEP reaffirms that AMS is no
longer relying on the SIP approved
provisions related to the NOx SIP Call
as 1997 8-hour ozone RACT for any

III. EPA’s Rationale for Final Action

After review and evaluation, EPA

adequate documentation in the
September 29, 2006, June 22, 2010, June
27, 2014, February 18, 2015 and April
26, 2016 Philadelphia RACT SIP

revisions to support that RACT has been

met for all major sources of NOx

and/or VOC in Philadelphia, including

sources subject to source-specific RACT

determinations, in accordance with the
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Phase 2 Ozone Implementation Rule
and latest available information.” EPA
finds that the June 27, 2014, February
18, 2015, and April 26, 2016 SIP
revisions satisfy the December 15, 2013
conditional approval, and thus
adequately correct the deficiencies in
the Philadelphia RACT demonstration
EPA identified from reviewing the 2006
and 2010 SIP revisions. EPA also
determined that the certified and
recently adopted NOx and VOC
regulations and the negative
declarations included in the September
29, 2006 and June 22, 2010 SIP
revisions, with exception of the
withdrawn portions of the 2006 SIP
revision, meet all other remaining CAA
RACT requirements under the 1997
8-hour ozone NAAQS for Philadelphia.
For further discussion on EPA’s
rationale for its final rulemaking action
are explained in the NPR and in the
technical support document (TSD), both
available in the docket for this
rulemaking action, and thus will not be
restated here. No public comments were
received on the NPR.

IV. Final Action

In this final rulemaking action, EPA
determines that the Philadelphia 1997
8-hour ozone NAAQS RACT
demonstration, included within the
September 29, 2006, June 22, 2010, June
27, 2014, February 18, 2015, and April
26, 2016 SIP revisions, satisfies all
applicable RACT requirements under
the CAA for Philadelphia for the 1997
8-hour ozone NAAQS. EPA is taking
various actions on the revisions to the
Pennsylvania SIP addressing
Philadelphia 1997 8-hour ozone RACT.
EPA is approving as RACT under the
1997 8-hour ozone NAAQS for
Philadelphia the certified and recently
adopted NOx and VOC regulations and
CTG negative declarations included in
the September 29, 2006 and June 22,
2010 SIP revisions, with exception of
the portions of the 2006 SIP submittal
that were withdrawn by PADEP on
April 26, 2016. Specifically, EPA is
finalizing approval of the CTG RACT
requirements in AMR V sections I, XV,
and XVI, as amended or adopted in
April 26, 2010 and effective upon
adoption. EPA is approving as RACT
under the 1997 8-hour ozone NAAQS
for Philadelphia the source-specific
RACT determinations provided in the
June 27, 2014, February 18, 2015, and
April 26, 2016 SIP revisions. EPA is also
removing the conditional nature of the
December 13, 2013 conditional approval

7 “Final Rule to Implement the 8-Hour Ozone
National Ambient Air Quality Standard—Phase 2,”
70 FR 71612-71705 (November 29, 2005).

and granting full approval to the
Philadelphia 1997 8-hour ozone
NAAQS RACT demonstration, based on
EPA’s determination that the June 27,
2014, February 18, 2015, and April 26,
2016 RACT SIP revisions satisfy the
conditions established in its conditional
approval.

V. Incorporation by Reference

In this rule, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of source-specific RACT
determinations under the 1997 8-hour
ozone NAAQS for certain major sources
of NOx and VOC emissions and
Philadelphia CTG RACT regulations of
AMR V sections I, XV, and XVI, as
amended or adopted in April 26, 2010
and effective upon adoption. Therefore,
these materials have been approved by
EPA for inclusion in the SIP, have been
incorporated by reference by EPA into
that plan, are fully federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference by the
Director of the Federal Register in the
next update to the SIP compilation. 62
FR 27968 (May 22, 1997). EPA has
made, and will continue to make, these
materials generally available through
http://www.regulations.gov and/or at the
EPA Region III Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

VI. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions

of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).
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In addition, section 804 exempts from
section 801 the following types of rules:
Rules of particular applicability; rules
relating to agency management or
personnel; and rules of agency
organization, procedure, or practice that
do not substantially affect the rights or
obligations of non-agency parties. 5
U.S.C. 804(3). Because a portion of this
rule is a rule of particular applicability,
EPA is not required to submit a rule
report regarding the portion of this
action which is of particular
applicability under section 801, but will
submit the remainder of the rule.

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 6, 2016. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
approving the Philadelphia RACT
requirements under the 1997 8-hour
ozone NAAQS may not be challenged
later in proceedings to enforce its
requirements. (See section 307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: September 21, 2016.
Shawn M. Garvin,
Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart NN—Pennsylvania

m 2.In §52.2020:

m a. In the table in paragraph (c)(3),
under ‘“Regulation V—Control of
Emissions of Organic Substances From
Stationary Sources’’:

m i. Revise the first entry “Section I
(Except for definitions related to
paragraphs V.C. & V.D.)”.

m ii. Remove the second entry “Section
I

m iii. Add entries “Section XV”’ and
“Section XVI”” in numerical order.

m b. In the table in paragraph (d)(1):

m i. Remove the following entries:
“Aldan Rubber Company”’; “Amoco Oil
Company”’; “Arbill Industries, Inc”;
“Braceland Brothers, Inc”’; “Budd
Company”’; “Exelon Generation
Company—(PECO)—Richmond
Generating Station”’; “Exxon Company,
USA”; “GATX Terminals Corporation”’;
“Graphic Arts, Incorporated”;
“Interstate Brands Corporation”;
“Jefferson Smurfit Corp./Container
Corp. of America”; “Kurz Hastings,
Inc”’; “Lawrence McFadden, Inc”’;
“Maritank Philadelphia, Inc”;
“McWhorter Technologies, Inc”’; “Naval
Surface Warfare Center, Caderock
Division Ship Systems Engineering
Station”; “O’Brien (Philadelphia)
Cogeneration, Inc.—Northeast Water
Pollution Control Plant”; “O’Brien
(Philadelphia) Cogeneration, Inc.—
Southwest Water Pollution Control
Plant”’; “Pear] Pressman Liberty”’;
“Philadelphia Baking Company”’;
“Philadelphia Gas Works—Richmond

Plant”; “Rohm and Haas Company—
Philadelphia Plant”; “SBF
Communications’; “Sunoco Chemical,
Frankford Plant”’; “Sunoco Inc. (R&M)—
Philadelphia”; ““Tasty Baking Co”’;
“Temple University, Health Sciences
Center”’; “Transit America, Inc”’;
“TRIGEN—Edison Station”’; “TRIGEN—
Schuylkill Station”; and “U.S. Navy,
Naval Surface Warfare Center—
Carderock Division”.

m ii. Add the following entries at the
end of the table: “Exelon Generating
Company—Richmond Generating
Station’’; “‘Grays Ferry Cogeneration
Partnership—Schuylkill Station”;
“Honeywell International—Frankford
Plant”; “Kinder Morgan Liquids
Terminals, LLC”’; “Naval Surface
Warfare Center—Carderock Division,
Ship Systems Engineering Station
(NSWCCD-SSES)”’; “Paperworks
Industries, Inc.”; “Philadelphia Energy
Solutions—Refining and Marketing,
LLC”; “Philadelphia Gas Works—
Richmond Plant”; “Philadelphia Prison
System”’; “‘Plains Products Terminals,
LLC”; “Temple University—Health
Sciences Campus”’; “Temple
University—Main Campus”’; ‘“Veolia
Energy Efficiency, LLC”; “Veolia Energy
Philadelphia—Edison Station”’; and
“Veolia Energy Philadelphia—
Schuylkill Station”.

c. In the table in paragraph (e)(1), add
the entry “Philadelphia 1997 8-Hour
Ozone RACT Demonstration” at the end
of the table.

The revisions and additions read as
follows:

§52.2020 Identification of plan.
* * * * *

(C) L

(3) L

- ] . State Additional explanation/
Rule citation Title/subject effective date EPA approval date §52.2063 citation

Regulation V—Control of Emissions of Organic Substances From Stationary Sources

Section | (Except for  Definitions ..........cccevveviriininiincneeee 4/26/2010 10/7/20186, [Insert
definitions related
to section V, para- citation].
graphs C and D).
Section XV .....c....... Control of Volatile Organic Compounds 4/26/2010 10/7/2016, [Insert
(VOC) from Marine Vessel Coating
Operations. citation).
Section XVI ............. Synthetic Organic Manufacturing Indus- 4/26/2010 10/7/2016, [Insert

try (SOCMI) Air Oxidation, Distillation,

and Reactor Processes.

Federal Register

citation].

Federal Register

Federal Register

Amended to include definitions related
to AMR V Sections XV and XVI. Ex-
empted definitions were addressed in

a previous approval. See 58 FR
33200 (June 16, 1993).

Addresses RACT requirements for the
ozone NAAQS under EPA’s CTGs.

Addresses RACT requirements for the
ozone NAAQS under EPA’s CTGs.
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Rule citation Title/subject effecStit\?(taedate EPA approval date Adglggg%le%xgilg:iaot;‘on/

* * * * (1) L
(d) * Kk %

Name of source Permit No. County effecﬁit\?(teedate EPA approval date Adglstlg.rjza(l)l(%xgilg;i%t:]on/

Exelon Generation Com- PA-51-4903 ..... Philadelphia .................... 02/09/16 10/07/2016, [Insert Fed-  Supersedes previously
pany—Richmond Gen- eral Register citation]. approved RACT per-
erating Station. mit.

Grays Ferry Cogenera- PA-51-4944 ..... Philadelphia ..........ccccc.... 01/09/15 10/07/2016, [Insert Fed-  Source is aggregated
tion Partnership— eral Register citation]. with Veolia Energy Ef-
Schuylkill Station. ficiency, LLC and

Veolia Energy—
Schuylkill Station.

Honeywell International— PA-51-1151 ..... Philadelphia ........cc.ccc...... 02/09/16 10/07/2016, [Insert Fed-  Supersedes previously

Frankford Plant. eral Register citation]. approved RACT per-
mit. Source was for-
merly Sunoco Chemi-
cals, Frankford Plant.

Kinder Morgan Liquid PA-51-5003 ..... Philadelphia ............c....... 02/09/16 10/07/2016, [Insert Fed-  Supersedes previously
Terminals, LLC. eral Register citation]. approved RACT per-

mit. Source was for-
merly GATX Terminal
Corporation.

Naval Surface Warfare PA-51-9724 ..... Philadelphia ...........cc.c...c. 02/09/16 10/07/2016, [Insert Fed-  Supersedes previously
Center—Carderock Di- eral Register citation]. approved RACT per-
vision, Ship Systems mits. Source was for-
Engineering Station merly U.S. Navy,
(NSWCCD-SSES). Naval Surface Warfare

Center, Carderock Di-
vision (NSWCCD).

Paperworks Industries, PA-51-1566 ..... Philadelphia .................... 01/09/15 10/07/2016, [Insert Fed-  Supersedes previously
Inc. eral Register citation]. approved RACT per-

mit. Source was for-
merly Jefferson
Smurfit, Corp./Con-
tainer Corp. of Amer-
ica.

Philadelphia Energy So-  PA-51-01501; Philadelphia .................... 02/09/16 10/07/2016, [Insert Fed-  Supersedes previously
lutions—Refining and PA-51-01517. eral Register citation]. approved RACT per-
Marketing, LLC. mit. Source was for-

merly Sunoco Inc.
(R&M)—Philadelphia.

Philadelphia Gas PA-51-4922 ..... Philadelphia ..........ccccc.... 01/09/15 10/07/2016, [Insert Fed-  Supersedes previously
Works—Richmond eral Register citation]. approved RACT per-
Plant. mit.

Philadelphia Prison Sys- PA-51-9519 ..... Philadelphia ........cccccc... 02/09/16 10/07/2016, [Insert Fed-
tem. eral Register citation].

Plains Products Termi- PA-51-05013 ... Philadelphia .................... 02/09/16 10/07/2016, [Insert Fed-  Supersedes previously
nals, LLC. eral Register citation]. approved RACT per-

mit. Source was for-
merly Maritank Phila-
delphia, Inc. and
Exxon Company, USA.

Temple University— PA-51-8906 ..... Philadelphia ........c.cc...c. 01/09/15 10/07/2016, [Insert Fed-  Supersedes previously
Health Sciences Cam- eral Register citation]. approved RACT per-
pus. mit.

Temple University—Main  PA-51-8905 ..... Philadelphia .................... 01/09/15 10/07/20186, [Insert Fed-

Campus. eral Register citation].
Veolia Energy Efficiency, PA-51-10459 ... Philadelphia .................... 01/09/15 10/07/2016, [Insert Fed-  Source is aggregated

LLC.

eral Register citation].

with Grays Ferry Co-
generation Partnership
and Veolia Energy—
Schuylkill Station.
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Name of source Permit No.

State

County effective date

EPA approval date

Additional explanation/
§52.2063 citation

Veolia Energy Philadel- PA-51-4902 .....

phia—Edison Station.

Veolia Energy Philadel- PA-51-4942 .....

phia—Schuylkill Station.

Philadelphia ........cccccvvee.

01/09/15

02/09/16

10/07/2016, [Insert Fed-
eral Register citation].

10/07/2016, [Insert Fed-
eral Register citation].

Supersedes previously
approved RACT per-
mit. Source was for-
merly TRIGEN—Edi-
son Station.

Supersedes previously
approved RACT per-
mit. Source was for-
merly TRIGEN—
Schuylkill Station.
Source is aggregated
with Grays Ferry Co-
generation Partnership
and Veolia Energy Effi-
ciency, LLC.

(1)* * %

Name of non-regulatory SIP revision

Applicable geo-
graphic area

State submittal
date

EPA approval date

Additional explanation

* *

Philadelphia 1997 8-Hour Ozone RACT Philadelphia County

* * *

9/29/2006, 6/

10/7/2016, [Insert

* *

Addressing all applicable RACT require-

Demonstration. 22/2010, 6/27/ Federal Register ments for Philadelphia under the
2014, 7/18/ citation]. 1997 8-hour ozone standards. This
2015, 4/26/ rulemaking action converts the prior
2016 conditional approval of RACT dem-
onstration to full approval.
* * * * *

§52.2023 [Amended]

m 3.In §52.2023, remove paragraph (1).
[FR Doc. 2016-23840 Filed 10-6—16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70

[EPA-R07-OAR-2016-0555; FRL-9953-59—
Region 7]

Approval of Nebraska’s Air Quality
Implementation Plans; Nebraska Air
Quality Regulations and State
Operating Permit Programs

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to approve revisions to the State
Implementation Plan (SIP) for the State
of Nebraska. This action will amend the
SIP to include revisions to title 129 of
the Nebraska Air Quality Regulations,
chapter 5, “Operating Permits—When
Required”’; chapter 9, “General
Operating Permits for Class I and Class
II Sources”; chapter 22, “Incinerators;

Emission Standards”’; chapter 30, “Open
Fires”’; and chapter 34 “Emission
Sources; Testing; Monitoring. These
revisions were requested by the
Nebraska Department of Environmental
Quality (NDEQ) in three submittals,
submitted on May 1, 2003, November 8,
2011, and July 14, 2014. The May 1,
2003, submittal revised chapters 5 and
9, to address changes in regard to the
permits-by-rule provisions of Title 129.
The November 8, 2011, submittal allows
for the issuance of multiple operating
permits to major sources through
revisions to chapter 5. In addition,
revisions to chapters 22 and 30
encourage the use of air curtain
incinerators over open burning; and
changes to chapter 34 clarify the
authority of NDEQ to order emission
sources to do testing when NDEQ deems
it necessary. The July 14, 2014,
submittal further revises chapter 34, by
updating the reference to allowable test
methods for evaluating solid waste,
changing the amount of time allowed to
submit test results, and allowing the
Department to approve a request for
testing with less than 30 days
notification.

DATES: This direct final rule will be
effective December 6, 2016, without
further notice, unless EPA receives
adverse comment by November 7, 2016.

If EPA receives adverse comment, we
will publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07—
OAR-2016—-0555, to http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
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http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Greg
Crable, Environmental Protection
Agency, Air Planning and Development
Branch, 11201 Renner Boulevard,
Lenexa, Kansas 66219 at 913-551-7391,
or by email at crable.gregory@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and “our” refer to EPA. This section
provides additional information by
addressing the following:

I. What is being addressed in this document?

1I. Have the requirements for approval of a
SIP revision been met?

III. What action is EPA taking?

I. What is being addressed in this
document?

EPA is approving revisions into the
SIP to include amendments to title 129
of the Nebraska Air Quality Regulations,
chapters 5, 22, 30 and 34, as submitted
on November 8, 2011. The EPA is also
approving additional revisions to
chapter 34, as submitted on July 14,
2014, and to chapters 5 and 9, as
submitted on May 1, 2003. Revisions to
chapter 5 allows for the issuance of
multiple operating permits to major
sources. The revisions to chapters 22
and 30 encourage the use of air curtain
incinerators over open burning and the
revisions to chapter 34 as submitted on
November 8, 2011, clarify NDEQ’s
authority to require emission sources to
test for contaminant emissions. The
revisions to chapter 34 requested in the
July 14, 2014, submittal updates the
reference to allowable test methods for
evaluating solid waste; makes changes
to the amount of time allowed to submit
test results; and allows NDEQ to
approve a request to test with less than
30 days notification.

The revisions to chapter 5 submitted
on May 1, 2003, allows a source
otherwise subject to the Class II
operating permit program to be covered
instead by the permits-by-rule
provisions, provided the source
qualifies. The May 1, 2003 submittal,
also revised chapter 9 to allow a source
covered for some activities under a
general permit be covered for other
facilities or activities by a permits-by-
rule. Revisions to chapter 5 “Operating
Permits—When Required”, submitted
on November 8, 2011, clarifies the
process for issuing operating permits to
major sources comprised of different
regulated entities or “persons”. The
changes allow each regulated entity
more options in applying for operating
permits and NDEQ more flexibility in
issuing the permits. The revisions to
chapter 5 are worded such that sources

permitted under the changed language
will not avoid other major source
obligations. The revisions to chapter 22,
“Incinerators; Emission Standards”,
establish requirements regarding opacity
for air curtain incinerators while
revisions to chapter 30, “Open Fires”,
allow burning in an air curtain
incinerator with a general or community
open fire permit issued by NDEQ. Title
129, chapter 34, “Emission Sources;
Testing; Monitoring”, as submitted on
November 8, 2011, is being revised to
clarify NDEQ’s authority to order
emission sources to make or have tests
made to determine the rate of
contaminant emissions from the source.
The July 14, 2014, submittal further
revises chapter 34, by updating the
reference to allowable test methods for
evaluating solid waste, changes the
amount of time allowed to submit test
results, and allows NDEQ to approve a
request for testing with less than 30
days notification. For additional
information on the revisions to chapter
5,9, 22, 30 and 34 see the detail
discussion table in the docket.

II. Have the requirements for approval
of a SIP revision been met?

The state submittals have met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submittals also satisfied the
completeness criteria of 40 CFR part 51,
appendix V. In addition, the revision
meets the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations.

ITII. What action is EPA taking?

EPA is approving the state’s request to
revise the SIP to include amendments to
title 129, of the Nebraska Air Quality
Regulations, chapter 5, “Operating
Permits—When Required”; chapter 22,
“Incinerators; Emission Standards”;
chapter 30, “Open Fires”; and chapter
34, “Emission Sources; Testing;
Monitoring”, as submitted by NDEQ on
November 8, 2011. Also, EPA is
approving NDEQ’s July 14, 2014,
submittal involving additional revisions
to chapter 34 and revisions to chapters
5 and 9, “General Operating Permits for
Class I and II Sources”, as submitted on
May 1, 2003.

We are publishing this direct final
rule without a prior proposed rule
because we view this as a
noncontroversial action and anticipate
no adverse comment. EPA does not
anticipate adverse comment because the
revisions to the existing rules are
routine and consistent with the Federal
regulations, thereby, strengthening the
SIP. However, in the “Proposed Rules”
section of this Federal Register, we are

publishing a separate document that
will serve as the proposed rule to revise
title 129 of the Nebraska Air Quality
Regulations, chapter 5, “Operating
Permits—When Required”; chapter 9,
“General Operating Permits for Class I
and II Sources”’; chapter 22,
“Incinerators; Emission Standards”’;
chapter 30, “Open Fires”’; and chapter
34, “Emission Sources; Testing;
Monitoring” if adverse comments are
received on this direct final rule. We
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time. For further information about
commenting on this rule, see the
ADDRESSES section of this document. If
EPA receives adverse comment, we will
publish a timely withdrawal in the
Federal Register informing the public
that this direct final rule will not take
effect. We will address all public
comments in any subsequent final rule
based on the proposed rule.

Incorporation by Reference

In this rule, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of the Nebraska regulations
described in the direct final
amendments to 40 CFR part 52 set forth
below. Therefore, these materials have
been approved by EPA for inclusion in
the State implementation plan, have
been incorporated by reference by EPA
into that plan, are fully Federally
enforceable under sections 110 and 113
of the CAA as of the effective date of the
final rulemaking of EPA’s approval, and
will be incorporated by reference by the
Director of the Federal Register in the
next update to the SIP compilation.?
EPA has made, and will continue to
make, these documents generally
available electronically through
www.regulations.gov and at the
appropriate EPA office (see the
ADDRESSES section of this preamble for
more information).

Statutory and Executive Order Reviews

Under the Clean Air Act (CAA), the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the CAA. Accordingly,
this action merely approves state law as
meeting Federal requirements and does
not impose additional requirements

162 FR 27968 (May 22, 1997).
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beyond those imposed by state law. For
that reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 6, 2016. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to

EPA-APPROVED NEBRASKA REGULATIONS

enforce its requirements. (See section

307(b)(2).)
List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur dioxide, Volatile
organic compounds.

40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Dated: September 27, 2016.

Mike Brincks,
Acting Regional Administrator, Region 7.

For the reasons stated in the

preamble, EPA amends 40 CFR parts 52
and 70 as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart CC—Nebraska

m 2. Section 52.1420(c) is amended by
revising the entries for 129-5, 129-9,
129-22, 129-30, and 129-34 to read as
follows:

§52.1420 Identification of Plan.
* * * * *
(C) * *x %

State
Nebraska citation Title effective EPA approval date Explanation
date
State of Nebraska
Department of Environmental Quality
Title 129—Nebraska Air Quality Regulations
129-5 e Operating Permits—When Re- 2/16/08 10/7/16 [Insert Federal Register
quired. citation].
129-9 Lo General Operating Permits for 11/20/02 10/7/16 [Insert Federal Register
Class | and Il Sources. citation].
129-22 i Incinerators; Emission Standards 7/3/10 10/7/16 [Insert Federal Register

citation].



69696

Federal Register/Vol. 81, No. 195/Friday, October 7, 2016 /Rules and Regulations

EPA-APPROVED NEBRASKA REGULATIONS—Continued

State
Nebraska citation Title effective EPA approval date Explanation
date
129-30 ..coiiiiiiieeeee e Open Fires .....ccccoveeveneeicieeens 7/3/10 10/7/16 [Insert Federal Register
citation].
129-34 .. Emission Sources; Testing; Moni- 5/13/14 10/7/16 [Insert Federal Register
toring. citation].
* * * * *

PART 70—STATE OPERATING PERMIT
PROGRAMS

m 3. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

m 4. Amend appendix A to part 70 by
adding paragraphs (m) and (n) under
“Nebraska; City of Omaha; Lincoln-
Lancaster County Health Department”
to read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *

Nebraska; City of Omaha; Lincoln-Lancaster
County Health Department

* * * * *

(m) The Nebraska Department of
Environmental Quality approved revisions to
Nebraska Air Quality Regulations, Title 129,
Chapter 5, “Operating Permits—When
Required”, and Chapter 9, “General
Operating Permits for Class I and II Sources”,
on September 5, 2002. The State’s effective
date is November 20, 2002. The revisions
were submitted to EPA on May 1, 2003. This
revision is effective on December 6, 2016.

(n) The Nebraska Department of
Environmental Quality approved revisions to
Nebraska Air Quality Regulations, Title 129,
Chapter 5, “Operating Permits—When
Required”, on December 7, 2007. The State’s
effective date is February 16, 2008. The
revisions were submitted to EPA on
November 8, 2011. This revision is effective
on December 6, 2016.

* * * * *

[FR Doc. 2016—24088 Filed 10-6—16; 8:45 am|
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 54 and 69

[WC Docket Nos. 10-90, 16—271; WT Docket
No. 10-208; FCC 16—-115]

Connect America Fund, Connect
America Fund—Alaska Plan, Universal
Service Reform—Mobility Fund

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) adopts an integrated plan
to address both fixed and mobile voice
and broadband service in high-cost
areas of the state of Alaska, building on
a proposal submitted by the Alaska
Telephone Association.

DATES: Effective November 7, 2016,
except for §§54.313(f)(1)(i), 54.313(H)(3),
54.313(1), 54.316(a)(1), 54.316(a)(5) and
(6), 54.316(b)(6), 54.320(d), and 54.321
which contain new or modified
information collection requirements that
will not be effective until approved by
the Office of Management and Budget.
The Federal Communications
Commission will publish a document in
the Federal Register announcing the
effective date for those sections.

FOR FURTHER INFORMATION CONTACT:
Alexander Minard, Wireline
Competition Bureau, (202) 418-7400 or
TTY: (202) 418—0484, Matthew Warner
of the Wireless Telecommunications
Bureau, (202) 418-2419, or Audra Hale-
Maddox of the Wireless
Telecommunications Bureau, (202) 418—
0794.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order in WC Docket Nos. 10-90,
16—271, WT Docket No. 10-208; FCC
16-115, adopted on August 23, 2016
and released on August 31, 2016. The
full text of this document is available for
public inspection during regular

business hours in the FCC Reference
Center, Room CY-A257, 445 12th Street
SW., Washington, DC 20554, or at the
following Internet address: https://
apps.fcc.gov/edocs_public/attachmatch/
FCC-16-115A1.docx.

The Further Notice of Proposed
Rulemaking (FNPRM) that was adopted
concurrently with the Report and Order
is published elsewhere in this issue of
the Federal Register.

I. Introduction

1. In this Order, the Commission
adopts an integrated plan to address
both fixed and mobile voice and
broadband service in high-cost areas of
the state of Alaska, building on a
proposal submitted by the Alaska
Telephone Association. In February
2015, the Alaska Telephone Association
(ATA) proposed a consensus plan
designed to maintain, extend, and
upgrade broadband service across all
areas of Alaska served by rate-of-return
carriers and their wireless affiliates.
Given the unique climate and
geographic conditions of Alaska, the
Commission finds that it is in the public
interest to provide Alaskan carriers with
the option of receiving fixed amounts of
support over the next ten years to
deploy and maintain their fixed and
mobile networks. If each of the Alaska
carriers elects this option, the
Commission expects this plan to bring
broadband to as many as 111,302 fixed
locations and 133,788 mobile
consumers at the end of this 10-year
term.

II. Alaska Plan for Rate-of-Return
Carriers

2. Today the Commission adopts
ATA’s proposed consensus plan for
rate-of-return carriers serving Alaska,
subject to the minor modifications
described herein. Alaskan rate-of-return
carriers face unique circumstances
including Alaska’s large size, varied
terrain, harsh climate, isolated
populations, shortened construction
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season, and lack of access to
infrastructure that make it challenging
to deploy voice and broadband-capable
networks. Not only do Alaskan rate-of-
return carriers face conditions that are
unique to the state, unlike challenges in
the Lower 48, the circumstances and
challenges can also vary widely from
carrier to carrier depending on where
their service areas are located within
Alaska.

3. Accordingly, the Commission
adopts the Alaska Plan to provide
Alaskan rate-of-return carriers with the
option to obtain a fixed level of funding
for a defined term in exchange for
committing to deployment obligations
that are tailored to each Alaska rate-of-
return carrier’s circumstances.
Specifically, the Commission will
provide a one-time opportunity for
Alaskan rate-of-return carriers to elect to
receive support frozen at adjusted 2011
levels for a 10-year term in exchange for
meeting individualized performance
obligations to offer voice and broadband
services meeting the service obligations
the Commission adopts in this Order at
specified minimum speeds by five-year
and 10-year service milestones to a
specified number of locations. As
proposed by ATA, the Commission
delegates to the Wireline Competition
Bureau authority to approve such plans
if consistent with the public interest and
in compliance with the requirements
adopted in this Order.

4. As aresult of today’s action, Alaska
rate-of-return carriers have the option of
receiving support pursuant to the
Alaska Plan, electing to receive support
calculated by A-CAM, or remaining on
the reformed legacy rate-of-return
support mechanisms. Like all other
Connect America programs, Alaska Plan
participants will report on their progress
in meeting their deployment obligations
throughout the 10-year term, allowing
the Commission, the Regulatory
Commission of Alaska, and other
interested stakeholders to monitor their
progress.

5. ATA represents that collectively, as
of year-end 2015, the Alaska rate-of-
return carriers served 124,166 remote
locations, with 49,062 of those locations
lacking broadband at speeds of 10/1
Mbps or above. If all Alaska rate-of-
return carriers that have submitted
proposed performance plans participate
in the Alaska Plan, and those
performance plans are approved as
submitted, over 36,000 locations will
become newly served with broadband at
speeds of 10/1 Mbps or above, and the
number of locations with 25/3 Mbps
service will increase from 8,823 to
77,516 locations. Moreover, under
ATA’s proposed plan, the 24,138

locations that were unserved by any
benchmark at the end of 2015 would be
reduced from 24,138 locations to only
758 locations over the term of the Plan.

6. As proposed by ATA, each carrier
with an approved performance plan in
the Alaska Plan will receive annually an
amount of support equal to its HCLS
and ICLS frozen at 2011 levels, subject
to certain adjustments, as was
determined by the Universal Service
Administrative Company (USAC) on
January 31, 2012. This support will be
provided in monthly installments over
the 10-year term that the Commission
adopts below. The frozen support that
participants receive will be adjusted
downward to account for the $3,000 per
line annual support cap and for the
corporate operations expense limits on
ICLS.

7. Our decision to freeze support at
2011 levels for Alaska Plan participants
is consistent with our decision in 2014
to permit price cap carriers serving non-
contiguous areas, such as Alaska
Communications Systems (ACS), to
elect to receive support that has been
frozen at 2011 levels, recognizing the
unique circumstances and challenges
such carriers face. The Commission is
persuaded by the Alaska rate-of-return
carriers that making available the
adjusted 2011 support levels will
provide carriers participating in the
Alaska Plan the certainty they need to
commit to investing in maintaining and
deploying voice and broadband-capable
networks in Alaska. The Commission
also notes that the average annual
support amounts for locations that
would be covered under the Alaska Plan
is $449, which is within the range of the
model-based support offers to the price
cap carriers for Phase II

8. Recognizing the unique,
individualized challenges faced by each
rate-of return carrier serving Alaska, the
Commission addresses here the general
public interest obligations that would
apply to individual carriers electing to
participate in the Alaska Plan. The
Commission also adopts general
parameters for deployment obligations
in this Order. As initially proposed by
ATA, rate-of-return carriers wishing to
participate in the Alaska Plan must
submit a performance plan, and the
Wireline Competition Bureau will have
delegated authority to review and
approve each carrier’s performance
plan. Since submitting the initial filing
regarding the Alaska Plan, ATA has
submitted proposed performance plans
for its individual members. The
Commission authorizes the Wireline
Competition Bureau to approve
performance plans that adhere to the
requirements the Commission has

adopted in this Order and that serve the
public interest.

9. To merit approval by the Wireline
Competition Bureau, these plans shall
commit, to the extent possible, to offer
at least one voice service and one
broadband service that meets these
minimum service requirements to a
specified number of locations served by
the submitting carrier. Carriers must
make a binding commitment to serve a
specific number of locations in their
service area with such minimum
speed(s) by the five-year and 10-year
service milestones the Commission
adopts below. This approach will
advance our statutory mandate of using
Connect America support to maintain
and advance the deployment of voice
and broadband services that are
reasonably comparable to those offered
in urban areas, while at the same time
providing individualized flexibility for
the distinctive geographic, climate, and
infrastructure challenges of deploying
and maintaining voice and broadband
services in Alaska.

10. Below the Commission provides
more specific descriptions of our
expectations for the general parameters
with respect to speed, latency, data
usage, and reasonably comparable
prices.

11. Speed. The Commission
recognizes that there is a significant
disparity today among the Alaska
carriers in terms of the different speed
of services that they can offer and
propose to offer in the future. The
Commission seeks to advance to the
extent possible the number of locations
in Alaska that have access to at least 10/
1 Mbps service. The Commission also
recognizes that some carriers may be
able to upgrade service to provide
speeds greater than 10/1 Mbps.
Therefore, the Commission requires
carriers to report the number of
locations in their service areas that will
receive broadband at speeds of 25/3
Mbps or higher, as well as
10/1 Mbps, as a result of their
deployment. The Commission also
grants the flexibility for participants in
the Alaska plan to relax the speed
requirements to a specified number of
locations to account for limitations due
to geography, climate, and access to
infrastructure, as discussed below.

12. The Commission has adopted a
minimum speed standard of 10/1 Mbps
for price cap carriers receiving Phase II
model-based support, winning bidders
in the Phase II auction, and rate-of-
return carriers receiving A—-CAM and
legacy support. At the same time, the
Commission also is requiring recipients
of A—-CAM support to offer 25 Mbps/3
Mbps service in more dense areas and
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have established a baseline speed for the
Phase II auction of 25/3 Mbps. The
Commission sees nothing in the record
to suggest that a fundamentally different
approach should be followed here, and
accordingly they find it reasonable for
Alaska carriers to commit to offer
service at these speeds where feasible.
But the Commission recognizes that not
all carriers in Alaska will be able to offer
service meeting these speeds due to the
unique limitations they face in access to
backhaul. While the Commission has
noted that their minimum requirements
for such carriers is likely to evolve over
the next decade and that our policies
should take into account evolving
standards in the future, they have also
recognized that it is difficult to plan
network deployment not knowing the
performance obligations that might
apply by the end of the 10-year term.

13. Given that the Commission also
adopts a 10-year support term for rate-
of-return carriers electing to participate
in the Alaska Plan, they conclude that
the same principles described above
apply here, subject to modifications that
account for the unique circumstances
and challenges faced by each Alaskan
carrier. Accordingly, the Commission
authorizes the Wireline Competition
Bureau to approve performance plans
submitted by carriers that maximize the
number of locations that receive
broadband at speeds of at least 10/1
Mbps and that also identify a set
number of locations that will receive
broadband at speeds at a minimum
25/3 Mbps as a result of the carrier’s
deployment, to the extent feasible based
on each carrier’s individual
circumstances. Consistent with the
Commission’s goal of ensuring access to
reasonably comparable broadband
service to as many unserved consumers
as possible, the Commission expects
that Alaska Plan recipients will
prioritize their deployment of
broadband at speeds of 10/1 Mbps
before upgrading speeds for locations
that are already served with 10/1 Mbps,
to the extent feasible.

14. At the same time, the Commission
recognizes that due to limitations in
access to middle mile infrastructure and
the variable terrain, Alaskan carriers
may not be able to serve all of their
locations at the current minimum
speeds for Connect America Fund
recipients of 10/1 Mbps speeds with the
support they are provided through the
Alaska Plan. Accordingly, the
Commission authorizes the Wireline
Competition Bureau to approve
performance plans that propose to offer
Internet service at relaxed speeds to a
set number of locations to the extent
carriers face such limitations. The

Commission concludes it will serve the
public interest to balance our goal of
deploying reasonably comparable voice
and broadband services with our goals
of maintaining existing voice service
and of ensuring that universal service
support is used efficiently and remains
within the budgeted amount for each
carrier. This approach is also consistent
with the approach the Commission has
taken for other Connect America
funding mechanisms. For example, for
rate-of-return carriers that elect to
receive A—-CAM support, the
Commission requires that such carriers
offer Internet access at speeds of at least
4/1 Mbps to locations that are not fully
funded, to the extent they are unable to
do better. And as discussed below, for
areas that lack terrestrial backhaul, the
Commission has permitted ETCs serving
such areas to certify that they are
providing speeds of at least 1 Mbps
downstream and 256 kbps upstream.

15. Finally, as the Commission
discusses in more detail below, they
acknowledge that in some limited cases
Alaska Plan recipients may face
circumstances such that at the
beginning of their support terms they
can only commit to maintaining Internet
service at then-existing speeds below
10/1 Mbps. In such circumstances,
carriers will be required to explain why
they are unable to commit to upgrade
their existing services or deploy service
to new locations and the status of these
limitations will be revisited throughout
the support term.

16. Latency. The Commission adopts
a roundtrip provider network latency
requirement of 100 milliseconds or less
for participants in the Alaska Plan. This
is consistent with the latency standard
the Commission adopted for price cap
carriers accepting Phase II model-based
support, rate-of-return carriers electing
A—CAM support, and for purposes of
identifying competitive overlap in rate-
of-return served areas. Based on the
record before us, the Commission does
not see any reason to apply a different
standard to Alaska Plan participants.

17. Accordingly, Alaska Plan carriers
will be required to certify that 95
percent or more of all peak period
measurements of network round-trip
latency are at or below 100
milliseconds. Consistent with the
standards the Wireline Competition
Bureau adopted for price cap carriers
serving non-contiguous areas, Alaska
Plan participants should conduct their
latency network testing from the
customer location to a point at which
traffic is consolidated for transport to an
Internet exchange point in the
continental United States. The
measurements should be conducted

over a minimum of two consecutive
weeks during peak hours for at least 50
randomly selected customer locations
within the census blocks for which the
provider is receiving frozen support
using existing network management
systems, ping tests, or other commonly
available network measurement tools.

18. Data Usage. Participants in the
Alaska Plan will be required to provide
a usage allowance that evolves over time
to remain reasonably comparable to
usage by subscribers in urban areas,
similar to the approach adopted for
price cap carriers and other rate-of-
return carriers.

19. In the USF/ICC Transformation
Order, 76 FR 73830, November 29, 2011,
the Commission adopted the
requirement that to the extent an
eligible telecommunications carrier
(ETC) imposes a usage limit on its
Connect America-supported broadband
offering, that usage limit must be
reasonably comparable to usage limits
for comparable broadband offerings in
urban areas. Today, rate-of-return
carriers must offer a minimum usage
allowance of 150 GB per month, or a
usage allowance that reflects the average
usage of a majority of consumers, using
Measuring Broadband America data or a
similar data source, whichever is higher.

20. The Commission sees nothing in
the record that suggests that participants
in the Alaska Plan should not be held
to the same standards. Accordingly,
such carriers will be required to certify
that they offer a minimum usage
allowance of 150 GB per month, or a
usage allowance that reflects the average
usage of a majority of consumers, using
Measuring Broadband America data or a
similar data source, whichever is higher.
As is the case for other ETCs subject to
broadband performance obligations, the
Wireline Competition Bureau will
announce annually the relevant
minimum usage allowance.

21. Satellite Backhaul Exception.
Consistent with the USF/ICC
Transformation Order, the Commission
will exempt from the speed, latency,
and data usage standards they adopt
above those areas where the carriers rely
exclusively on the use of performance-
limiting satellite backhaul to deliver
service because they lack the ability to
obtain terrestrial backhaul or satellite
backhaul service providing middle mile
service with technical characteristics
comparable to at least microwave
backhaul. This exception will be
implemented via an annual certification
by such carriers. The Commission has
recognized that satellite backhaul “may
limit the performance of broadband
networks as compared to terrestrial
backhaul” and noted that the Regulatory
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Commission of Alaska had reported ““‘for
many areas of Alaska, satellite links may
be the only viable option to deploy
broadband.” Some Alaska Plan
recipients have proposed to offer
Internet access service speeds of at least
1 Mbps downstream and 256 kbps
upstream to some or all locations within
the areas served by exclusively satellite
middle mile facilities. As noted below,
the Wireline Competition Bureau is
authorized to approve performance
plans where a carrier does not even
commit to offer speeds of at minimum

1 Mbps/256 kbps to locations that are
served exclusively by performance-
limiting satellite backhaul, but where it
does commit to upgrade or newly
deploy service at higher minimum
speeds to areas served by terrestrial or
microwave backhaul. The data usage
allowance and latency standards will
not apply to those locations that are
served exclusively by performance-
limiting satellite backhaul.

22. Under our existing rules, to the
extent that new terrestrial backhaul
facilities are constructed, or existing
facilities improve sufficiently to meet
the public interest obligations, ETCs are
generally required to satisfy the public
interest obligations in full within 12
months of the new backhaul facilities
becoming commercially available. The
Commission similarly expects Alaska
Plan recipients to meet latency and data
usage requirements for these locations
within 12 months. But given that other
limiting factors, such as cost or
transport limits, in addition to the lack
of access to infrastructure, may make it
challenging for Alaska carriers to offer a
minimum of 10/1 Mbps speeds once
they gain access to new backhaul, the
Commission does not require carriers
participating in the Alaska Plan to meet
the 10/1 Mbps speed minimum within
the usual 12-month timeframe. The
Commission instead directs the
Wireline Competition Bureau to
consider adopting revised minimum
speeds for these carriers when it
reassesses their performance plans half
way through the 10-year term. The
Commission concludes that adjusting
speed obligations at that time will
alleviate the administrative burden of
re-examining performance plans every
time backhaul becomes commercially
available. The Commission directs the
Bureau to work with carriers that seek
to participate in the Alaska Plan to
include objective metrics for
determining when backhaul is available
at a price point that would enable the
carrier to offer 10/1 Mbps service. The
Commission also anticipates that they
will consider any additional backhaul

that becomes available in determining
next steps after the 10-year support
term.

23. Reasonably Comparable Rates.
Participants in the Alaska Plan will be
subject to the same obligations as all
other recipients of high-cost universal
service support to provide voice and
broadband service at rates that are
reasonably comparable to those offered
in urban areas.

24. For voice service, ETCs are
required to make an annual certification
that the rates for their voice service are
in compliance with the reasonable
comparability benchmark. For
broadband, an ETC has two options for
demonstrating that its rates comply with
this statutory requirement: certifying
compliance with reasonable
comparability benchmarks or certifying
that it offers the same or lower rates in
rural areas as it does in urban areas.

25. Consistent with our other Connect
America programs, the Commission
adopts this approach for the Alaska
Plan. However, due to the unique
challenges in deploying voice and
broadband-capable networks in Alaska,
those carriers that elect to receive
Alaska Plan support will be subject to
an Alaska-specific reasonable
comparability benchmark to be
established by the Wireline Competition
Bureau. The Commission directs the
Wireline Competition Bureau to
establish a benchmark using data from
its urban rate survey or other sources, as
appropriate.

26. The Commission concludes that
the public interest obligations the
Commission adopts strike the
appropriate balance of ensuring that as
many Alaska consumers as feasible
receive reasonably comparable voice
and broadband service while also
allowing Alaska Plan participants, who
are most familiar with the limitations in
access to infrastructure and the climate
and geographies they serve, the
flexibility to provide service in a way
that is logical, maximizes the reach of
their network, and is reasonable
considering the unique circumstances of
each individual carrier’s service
territory. For price cap carriers serving
non-contiguous areas, the Commission
determined that due to the
circumstances and challenges faced by
such carriers that were unique to the
areas they serve, a “‘one-size-fits-all”
approach would leave some of those
carriers potentially unable to fulfill their
deployment obligations. Accordingly,
the Commission concluded that
“tailoring specific service obligations to
the individual circumstances” of each of
these carriers “will best ensure that
Connect America funding is put to the

best possible use.” The Commission
concludes that the same principles
apply here where the potential
recipients within the state of Alaska face
their own unique challenges and
circumstances due to the variable
terrain and their varying levels of access
to infrastructure.

27. Intermediate Milestones.
Consistent with the framework
proposed by ATA members, participants
in the Alaska Plan will commit to
upgrade or deploy new voice and
broadband service to a specified number
of locations by the end of the fifth year
of their support term and complete their
deployment to the required number of
locations as specified in their approved
performance plan by the end of the 10th
year of their support term. This is
similar to the approach adopted for rate-
of-return carriers that remain on legacy
support mechanisms.

28. Based on the shortened
construction season for Alaska and the
limited availability of personnel to
construct networks, the Commission
concludes that ATA’s proposal to have
one service milestone at the mid-point
of the term and one service milestone at
the end of the support term is
reasonable. This will give carriers the
flexibility to build out their networks
based on the unique conditions and
challenges they face and give the
Commission an objective measure
halfway through the term to monitor the
carrier’s progress. This data will also be
useful for the Bureau to consider when
reassessing Alaska Plan recipients’
individual deployment obligations
halfway through the term of support.
The Commission finds that because they
give participants the flexibility to
propose in their performance plans the
number of locations that they commit to
offering specified speeds by the five-
and 10-year milestones, they will be
able to set achievable milestones for
themselves based on their individual
circumstances. The Commission also
notes that while carriers are required to
meet these service milestones at a
minimum, they anticipate that some
carriers will complete their deployment
in a shorter timeframe. Carriers will still
be required to report their progress on
an annual basis, as described below.

29. Consistent with the framework
proposed by ATA, the Commission
adopts a support term of 10 years for
carriers that are authorized to receive
support through the Alaska Plan. In the
2016 Rate-of-Return Reform Order, 81
FR 24282, April 25, 2016, the
Commission adopted a 10-year term for
carriers that elected to receive A—-CAM
support. The Commission concludes
that a 10-year support term for the



69700

Federal Register/Vol. 81, No. 195/Friday, October 7, 2016 /Rules and Regulations

Alaska carriers that elect to participate
in this plan is in the public interest. The
Commission acknowledges ATA’s
position that 10 years of frozen support
“will create stability which will assure
continued service in remote Alaska and
allow deployment to underserved and
unserved areas.”

30. Before the 10-year support term
has ended, the Commission expects that
the Commission will conduct a
rulemaking to decide how support will
be determined after the end of the 10-
year support term for Alaska Plan
participants. As the Commission noted
in the 2016 Rate-of-Return Reform
Order, they expect that prior to the end
of the 10-year term, the Commission
will have adjusted its minimum
broadband performance standards for all
ETCs, and other changes may well be
necessary then to reflect marketplace
realities at that time.

31. Like rate-of-return carriers electing
A—CAM support, Alaska Plan recipients
will be permitted to use their Alaska
Plan support for both operating
expenses and capital expenses for new
deployment, upgrades, and maintenance
of voice and broadband-capable
networks. Like recipients of model-
based support, they may use that
support anywhere in their network to
upgrade their ability to offer improved
service; they are not limited to using the
support only for last mile facilities that
traditionally have been supported
through the HCLS and ICLS support
mechanisms. They no longer will be
required to submit line counts; support
will be provided for the entire network.
An Alaska Plan recipient will be
deemed to be offering service if it is
willing and able to provide qualifying
service to a requesting customer within
10 business days.

32. Alaska Plan participants—Ilike all
other ETCs—remain subject to
limitations on the appropriate use of
universal service support. The
Commission recently released a public
notice in which it reminded ETCs of
their obligation to use high-cost support
only for its intended purpose of
maintaining and extending
communications services to rural, high-
cost areas. The public notice listed a
number of expenses ETCs are not
permitted to recover through high-cost
support. These restrictions apply to
recipients of frozen support, not just to
those who receive support based on
traditional cost-of-service rate-of-return
principles. In addition, to the extent the
Commission revises its expectations for
appropriate expenditures in the future,
carriers participating in the Alaska Plan
will of course be subject to those new
rules.

33. Focusing Deployment on
Unserved Areas. Like our other Connect
America programs, the Commission will
not dictate the specific locations Alaska
Plan participants must serve, but Alaska
Plan recipients will generally not be
permitted to use Alaska Plan support to
upgrade or deploy new broadband
service to locations that are located in
census blocks that are served by a
qualifying unsubsidized competitor. To
determine which census blocks are
competitively served, the Commission
directs the Wireline Competition Bureau
to conduct a challenge process similar
to the challenge process they adopted
for rate-of-return carriers receiving
Connect America Fund Broadband Loop
Support (CAF BLS) support. The
Commission will allow them, however,
to count towards their deployment
obligation unserved locations in
partially served census blocks in
specific circumstances, as explained
more fully below.

34. In the USF/ICC Transformation
Order, the Commission adopted reforms
to eliminate inefficiencies and instances
in which “universal service support
provides more support than necessary to
achieve our goals,” by eliminating
certain support in areas that are served
by a qualifying unsubsidized
competitor. In the 2016 Rate-of-Return
Reform Order, the Commission adopted
a rule to eliminate CAF BLS in
competitive areas, finding that
“[plroviding support to a rate-of-return
carrier to compete against an
unsubsidized provider distorts the
marketplace, is not necessary to advance
the principles in section 254(b), and is
not the best use of our finite resources.”
Specifically, under the new rule, a
census block is deemed to be served by
a qualifying unsubsidized competitor if
the competitor holds itself out to the
public as offering “qualifying voice and
broadband service” to at least 85
percent of the residential locations in a
given census block. The Commission
established a robust challenge process to
determine which census blocks are
competitively served.

35. The Commission adopt the same
general approach for determining the
presence of a qualifying unsubsidized
competitor for the Alaska Plan that they
adopted for purposes of determining
competitive overlap for CAF BLS.
Specifically, a census block will be
deemed to be served by an unsubsidized
competitor if that competitor offers a
qualifying voice and broadband service
to at least 85 percent of the residential
locations within a given census block.
To qualify, the unsubsidized competitor
must be a facilities-based provider of
residential fixed voice service with the

ability to port numbers in the relevant
census block, and must offer a
broadband service at speeds of at least
10/1 Mbps, at a latency of 100
milliseconds or less, with a usage
allowance of at least 150 GB at
reasonably comparable rates, utilizing
the Alaska-specific benchmark. For
purposes of implementing this
requirement, the Commission notes that
there are certain areas where GCI
currently is receiving support for its
wireline competitive ETC, but has
committed to relinquishing that support
as part of the overall Alaska Plan. In
implementing this requirement,
therefore, the Commission will treat GCI
as an unsubsidized competitor in those
study areas where it has committed to
relinquish its support, to the extent it
meets all of the requisite requirements.
Like with our other Connect America
programs, the Commission finds that it
would be an inefficient use of Alaska
Plan support to permit recipients to use
that support to upgrade or deploy new
voice and broadband services where
unsubsidized competitors already offer
services that meet our standards.

36. Accordingly, the Commission
adopts a challenge process for
identifying which census blocks that are
in Alaska rate-of-return carriers’ service
areas are served by qualifying
unsubsidized competitors and delegate
authority to the Wireline Competition
Bureau to take any necessary steps to
conduct the challenge process. The
challenge process shall be conducted
using the same general format and rules
adopted by the Commission for the
challenge process for CAF-BLS
recipients. In summary, the Wireline
Competition Bureau will publish a
public notice with a link to the
preliminary list of unsubsidized
competitors serving the relevant census
blocks according to the most recent
publicly available Form 477 data. There
will then be a comment period in which
unsubsidized competitors, which carry
the burden of persuasion, must certify
that they offer qualifying voice and
broadband services to 85 percent of
locations in the relevant census blocks,
accompanied by supporting evidence.
The Wireline Competition Bureau will
then accept submissions from the
incumbent or other interested parties
seeking to contest the showing made by
the competitor. After the conclusion of
the comment cycle, the Wireline
Competition Bureau will make a final
determination of which census blocks
are competitively served, weighing all of
the evidence in the record.

37. Once the challenge process results
have been announced, Alaska Plan
participants may petition the Wireline
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Competition Bureau if they believe
adjustments to their approved
performance plans are warranted. That
is, to the extent an Alaska Plan recipient
committed to upgrade or deploy new
service to locations that are located in
census blocks that are determined to be
served as a result of the challenge
process, they may need to identify other
locations that they can serve in eligible
census blocks in order to offer service to
the requisite number of locations that
they have committed to serve at the
specified minimum speeds. In those
circumstances, the Commission
concludes it would serve the public
interest to allow Alaska Plan
participants to deploy service to
unserved locations in partially served
census blocks. In particular, if a carrier
seeks to adjust its deployment
obligations in its approved performance
plan because certain census blocks are
deemed competitively served at the
conclusion of the challenge process, the
Bureau has delegated authority to work
with such carriers to determine whether
there are unserved locations in partially
served blocks that could count towards
their deployment obligations. To the
extent they are unable to identify
additional locations, the Wireline
Competition Bureau has delegated
authority to modify the obligations in
their performance plans consistent with
the approach the Commission adopts
today.

38. In addition, the Commission
directs the Wireline Competition Bureau
to reassess the competitive landscape
prior to the beginning of the Alaska Plan
recipients’ fifth year of support. This
will provide refreshed competitive
coverage data to consider when the
Wireline Competition Bureau reassesses
whether any adjustments in the Alaska
Plan recipients’ performance plans
should be made for the second half of
the 10-year term.

39. Alaskan rate-of-return carriers will
have a one-time opportunity to elect to
participate in the Alaska Plan. Those
carriers that choose not to participate
have the option of electing to receive A—
CAM support by the applicable deadline
or remaining on the reformed legacy
support mechanisms.

40. Consistent with the Commission’s
other programs that provide a fixed
support amount for a set term, they will
require rate-of-return carriers choosing
to participate in the Alaska Plan to do
so on a state-level basis rather than at
the study area level. The Commission
has required price cap carriers and rate-
of-return carriers electing model-based
support to do so at the state-level to
prevent carriers from cherry-picking the
study areas that would receive more

money from the relevant model and to
allow carriers to make business
decisions about managing different
operating companies on a more
consolidated basis. Given Alaska’s large
size and variable terrain, the
Commission recognizes that there may
be major differences in the geographic
conditions and infrastructure
availability for a carrier’s various study
areas. However, carriers will have the
flexibility to take these factors into
account when they specify how many
locations they will be able to serve and
at what broadband speeds in their
performance plans at the state-level.
Given that this extra flexibility is
already provided to carriers electing to
participate in the Alaska Plan, the
Commission is not convinced that
carriers serving Alaska should be given
even more flexibility than other rate-of-
return carriers by having the ability to
choose different funding mechanisms
for each of their study areas.

41. The Commission notes that 18
Alaska rate-of-return carriers have
already submitted 17 proposed
performance plans to the Wireline
Competition Bureau. Given that this
Order is consistent with ATA’s
proposal, subject to minor
modifications, the Commission
presumptively considers these plan
commitments to constitute an election
to participate in the plan. Alaskan rate-
of-return carriers that have already
submitted proposed performance plans
that choose to update their proposed
performance commitments or not
participate in the plan in light of this
Order should file such updates or
provide such notice no later than 30
days from the effective date of this
Order. Carriers that have already
submitted proposed performance plans
should submit any such updated
performance plans or provide such
notice in WC Docket No. 16-271. Also
in light of this Order, the Commission
directs the Wireline Competition Bureau
to further review the proposed
performance commitments on file (or
any timely update). While review of
their performance plan is pending,
carriers will remain on the revised
legacy support mechanisms.

42. If the Wireline Competition
Bureau concludes that a proposed
performance plan meets the applicable
requirements and will serve the public
interest, it will release a public notice
approving the performance plan. The
public notice will authorize the carrier
to begin receiving support and directing
USAC to obligate and disburse Alaska
Plan support once certain conditions are
met. Support will be conditioned on an
officer of the company submitting a

letter in WC Docket No. 16-271
certifying that the carrier will comply
with the public interest obligations
adopted in this Order and the
deployment obligations set forth in the
adopted performance plan within five
days of the release of the public notice
or such longer period of time, not to
exceed fifteen days, as the Bureau’s
public notice specifies.

43. Because carriers that are
authorized to begin receiving Alaska
Plan support will be receiving a frozen
support amount for a specified term,
like carriers that elected A-CAM
support, they must refile their special
access tariffs removing the costs of
consumer broadband-only loops from
the Special Access category, consistent
with the 2016 Rate-of-Return Reform
Order. The costs that would be included
in the revenue requirement for the
Common Line category will be removed
from rate-of-return regulation. The
carriers are permitted—but not
required—to assess a wholesale
consumer broadband-only loop charge
that does not exceed $42 per line per
month. Alternatively, they may detariff
such a charge. Alaska Plan recipients
must also exit the National Exchange
Carrier Association (NECA) common
line pool, and they have the option of
continuing to use NECA to tariff their
end-user charges. Once USAC confirms
that these steps have been taken,
support under the Alaska Plan may be
disbursed.

44. 1f all 19 Alaskan rate-of-return
carriers were to participate in the Alaska
Plan, this would result in approximately
$55.7 million being disbursed annually.
This represents an increase over their
current support levels, in the aggregate.
As described below, to the extent that
Alaska Plan recipients’ adjusted 2011
frozen support exceeds their 2015
support levels, the excess will be
funded using funds that are saved
through the phasing down of the
competitive ETC support that is
currently used to provide service in
non-Remote Alaska.

45. Because carriers participating in
the Alaska Plan will be receiving a set
amount of support over a defined
support term in exchange for defined
performance obligations over that term,
their support will not be subject to the
budget controls that the Commission
has adopted for HCLS and CAF BLS.
This is consistent with our approach for
rate-of-return carriers electing A~-CAM
support. For the purpose of determining
the budget amount available for rate-of-
return carriers not electing A—-CAM
support or participating in the Alaska
plan, USAC shall treat Alaska Plan
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support in the same manner as A—-CAM
support.

46. Consistent with the action taken
when price cap carriers’ support was
frozen at 2011 levels and the recent
decision with respect to rate-of-return
carriers that elect A—-CAM support, the
Commission also directs NECA to rebase
the cap on HCLS once Alaska Plan
support is authorized for electing rate-
of-return carriers that formerly received
HCLS. In the first annual HCLS filing
following the initial disbursement of
Alaska Plan support, NECA shall
calculate the amount of HCLS that those
carriers would have received in absence
of their election, subtract that amount
from the HCLS cap, and then recalculate
HCLS for the remaining carriers using
the rebased amount.

47. ATA proposes that participants be
subject to the recordkeeping and
compliance requirements set forth in
section 54.320(d) of the Commission’s
rules. The Commission builds on that
proposal and require participants in the
Alaska Plan to comply with our existing
high-cost reporting and oversight
mechanisms, unless otherwise modified
as described below.

48. Annual Reporting Requirements.
Pursuant to section 54.313 of the
Commission’s rules, Alaska Plan
participants must continue to file their
FCC Form 481 on July 1 each year.
Further, consistent with the relief
granted to other rate-of-return carriers in
the 2016 Rate-of-Return Reform Order,
the Commission eliminates the
requirement that Alaska Plan
participants file annual updates to their
five-year service quality improvement
plans once they receive Paperwork
Reduction Act approval for the
geocoded location reporting
requirement the Commission adopts
below.

49. The Commission adds a reporting
requirement to the Form 481 for Alaska
Plan recipients to help the Commission
monitor the availability of infrastructure
for these carriers. For Alaska Plan
recipients that have identified in their
adopted performance plans that they
rely exclusively on performance-
limiting satellite backhaul for certain
number of locations, the Commission
will require that they certify whether
any terrestrial backhaul, or any new
generation satellite backhaul service
providing middle mile service with
technical characteristics comparable to
at least microwave backhaul, became
commercially available in the previous
calendar year in areas that were
previously served exclusively by
performance-limiting satellite backhaul
If a recipient certifies that such new
backhaul has become available, it must

provide a description of the backhaul
technology, the date on which that
backhaul was made commercially
available to the carrier and the number
of locations that are newly served by
such new backhaul. Within twelve
months of the new backhaul facilities
becoming commercially available,
funding recipients must certify that they
are offering broadband service with
latency suitable for real-time
applications, including Voice over
Internet Protocol, and usage capacity
that is reasonably comparable to
comparable offerings in urban areas at
reasonably comparable rates (using the
Alaska-specific reasonable
comparability benchmark). Given that
the Commission will be adopting
tailored deployment obligations for
Alaska Plan providers, they exempt
them for the requirement that ETCs
certify they are offering Internet service
at speeds of at least 1 Mbps downstream
and 256 kbps upstream to areas served
exclusively by performance-limiting
satellite backhaul.

50. The Wireline Competition Bureau
will be able to consider this data at the
mid-point in the 10-year term when it
reviews carriers’ minimum speed
commitments in light of the current
marketplace. This data will also be
useful for the Commission in
determining what steps to take after the
10-year support term for Alaska Plan
participants. The Commission
concludes that the benefits to the public
interest of this oversight will outweigh
any potential burdens on Alaska Plan
participants, particularly given that they
expect Alaska Plan carriers will be
monitoring available backhaul to ensure
they are maximizing their Alaska Plan
support in deploying voice and
broadband services.

51. Additionally, consistent with the
requirements that apply to all ETCs
subject to broadband public interest
obligations, the Commission will
require each Alaska Plan recipient to
certify on an annual basis that it is
commercially offering voice and
broadband services that meet the public
interest obligations they have adopted
in this Order at the speeds committed to
in its own performance plan, to the
locations they reported as required
below. This requirement will ensure
that the Commission is able to monitor
that Alaska Plan recipients are
continuing to use their Alaska Plan
support for its intended use throughout
their support term, and they are
continuing to offer service meeting the
relevant minimum requirements.

52. For Alaska Plan recipients that
propose to maintain their existing
networks throughout the 10-year

support term without newly deploying
or upgrading service to locations within
their service areas, the Commission
requires that such carriers retain
documentation on how much of their
Alaska Plan support was spent on
capital expenses and operating expenses
and be prepared to produce such
documentation upon request. Given that
these recipients will not be able to
demonstrate that they are meeting new
service milestones, the Commission
concludes that it is reasonable to require
them to be prepared to produce
documentation to demonstrate how they
are using Alaska Plan support. The
Commission expects that this
requirement will not impose an undue
burden on these recipients because they
track their capital and operating
expenditures in the regular course of
business.

53. Finally, the Regulatory
Commission of Alaska will submit the
annual section 54.314 intended use
certification on behalf of Alaska Plan
participants, like all ETCs subject to the
jurisdiction of a state commission.

54. Location Reporting Requirements.
In the 2016 Rate-of-Return Reform
Order, the Commission adopted
geocoded location reporting
requirements that they now extend to
Alaska Plan participants. Specifically,
starting on March 1, 2018, and on a
recurring basis thereafter, the
Commission will require all Alaska Plan
participants to submit to USAC the
geocoded locations for which they have
newly deployed or upgraded broadband
meeting the minimum speeds in their
approved performance plans and their
associated speeds. The geocoded
location information should reflect
those locations that are broadband-
enabled where the company is prepared
to offer voice and broadband service
meeting the speeds committed to in the
deployment plan and the relevant
public interest obligations, within 10
business days.

55. Alaska Plan participants will be
required to submit geocoded location
information for their newly offered and
upgraded broadband locations starting
March 1, 2018 and then by March 1
following each support year. However,
like other ETCs subject to this reporting
obligation, the Commission expects that
Alaska Plan participants will report the
information on a rolling basis. A best
practice would be to submit the
information no later than 30 days after
service is initially offered to locations in
satisfaction of their deployment
obligations.

56. Like other high-cost recipients
that are required to meet service
milestones for broadband public interest
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obligations, Alaska Plan participants
will also be required to file certifications
with their location submission to ensure
their compliance with their public
interest obligations. Each participant
must certify that it has met its five-year
service milestone by March 1 following
its fifth year of support and certify that
it has met its 10-year service milestone
by March 1 following its 10th year of
support. Participants that fail to file
their geolocation data and associated
deployment certifications on time will
be subject to the penalties described in
section 54.316(c) of our rules.

57. The Commission also adopts a
reporting requirement for newly
deployed backhaul. The Commission
will require Alaska Plan participants to
submit fiber network maps or
microwave network maps in a format
specified by the Bureaus covering
eligible areas and to update such maps
if they have deployed middle-mile
facilities in the prior calendar year that
are or will be used to support their
service in eligible areas.

58. Reassessment. The Commission
directs the Wireline Competition Bureau
to reassess the deployment obligations
in the approved performance plans
before the end of the fifth year of
support. The Commission therefore
requires that participating carriers
update their end-of-term commitments
no later than the end of the fourth year
of support, and they delegate to the
Wireline Competition Bureau the
authority to review and approve
modifications that serve the public
interest. This will be an opportunity to
assess whether local conditions have
changed, and any adjustments to the
performance plan might be appropriate.
A number of Alaska rate-of-return
carriers have represented that they
cannot offer broadband services at 10/1
Mbps speeds at the present time due to
limitations in access to middle mile
infrastructure. To the extent such
conditions have improved, the
Commission delegates authority to the
Wireline Competition Bureau to adopt
modifications to approved performance
plans to ensure that Alaska Plan support
is being maximized to offer reasonably
comparable services to the carrier’s
service area.

59. The Commission acknowledges
that certain Alaska rate-of-return
carriers may only be able to commit at
this point to maintaining existing
Internet access at speeds below 10/1
Mbps due to limitations in their access
to infrastructure. To the extent that a
carrier faces such limitations, it should
specify in its performance plan the
number of locations where it commits to
maintain its existing voice and Internet

access service and provide a
justification for why it cannot commit to
upgrading Internet access to faster
speeds within in its service area. The
Commission directs the Wireline
Competition to monitor these carriers
more closely to determine when it is
feasible to implement specific
deployment obligations. The
Commission expects that to the extent
such limiting conditions have changed,
the Wireline Competition Bureau will
revise the carrier’s deployment
obligations to require that they upgrade
their existing service or deploy service
to new locations. The Commission
concludes that reviewing such carrier’s
performance plans on a biennial basis
rather than at the mid-point of the term
will serve the public interest. The
Wireline Competition Bureau will be
able to monitor that such carriers are
effectively utilizing their Alaska Plan
support instead of only maintaining the
status quo throughout the support term,
rather than at a point when they have
already received half of their support.

60. Monitoring. To ensure that
Connect America support is used as
effectively as possible, the Commission
must be able to measure and monitor
the service commitments in each Alaska
Plan recipient’s performance plan. The
Commission expects to monitor the
progress of all rate-of-return carriers in
meeting their respective deployment
obligations, including those
participating in the Alaska Plan, and are
willing to make future adjustments
where warranted. In addition to the
reassessment, the Commission delegates
to the Wireline Competition Bureau the
authority to approve changes to the
deployment obligations in the adopted
performance plans during the support
term if such changes are due to
circumstances that did not exist at the
time the performance plans were
adopted and are consistent with the
public interest and the requirements
adopted in this Order.

61. Reductions in support. The
Commission has generally adopted a
five-year and 10-year service milestone
for the Alaska Plan that will be more
specifically defined based on each
participant’s approved performance
plan. Based on the record before the
Commission, they find no reason to
relax our compliance standards for
Alaska Plan participants, and indeed,
they note that ATA proposes that
participants in the plan be subject to the
existing rule. Thus, Alaska Plan
participants that fail to meet these
milestones will be subject to the same
potential reductions in support as any
other carrier subject to defined
obligations. If, by the end of the 10-year

term an Alaska Plan participant is
unable to meet its final service
milestone, it will be required to repay
1.89 times the average amount of
support per location received over the
10-year term for the relevant number of
locations that the carrier has failed to
deploy to, plus 10 percent of its total
Alaska Plan support received over the
10-year term.

62. Audits. Like all ETCs, Alaska
carriers will be subject to ongoing
oversight to ensure program integrity
and to deter and detect waste, fraud and
abuse. All ETCs that receive high-cost
support are subject to compliance audits
and other investigations to ensure
compliance with program rules and
orders. Our decision today to provide
frozen support based on past support
amounts does not limit the
Commission’s ability to recover funds or
take other steps in the event of waste,
fraud or abuse.

II1. Alaska Plan for Mobile Carriers

63. In this section, the Commission
adopts that part of ATA’s integrated
plan that addresses high-cost support
for competitive ETCs providing mobile
service in remote areas of Alaska,
subject to the minor modifications
described herein. The Commission has
previously recognized that competitive
ETCs in Alaska’s remote regions face
conditions unique to the state, and
much of Alaska’s remote areas remain
unserved or underserved by mobile
carriers. The Alaska Plan includes a
consensus plan among the mobile
providers in remote areas of Alaska that
provides predictable, stable support to
those providers, frozen at 2014 levels for
a term of 10 years. As in the Alaska Plan
for rate-of-return carriers, the
Commission will provide a one-time
opportunity for Alaskan competitive
ETCs to elect to participate in the
Alaska Plan for mobile carriers. Eligible
competitive ETCs who elect not to
participate in the Alaska Plan will have
their support phased out over a period
of three years, as proposed by ATA.

64. The Commission requires that
participating competitive ETCs submit
individual performance plans with
deployment commitments at the end of
year five and year 10 meeting the
requirements adopted in this Order,
discussed below. The Commission
delegates to the Wireless
Telecommunications Bureau authority
to approve proposed performance plans
if they are consistent with the public
interest and comply with the
requirements the Commission adopts in
this Order. The Commission will require
progress reports of the Alaska Plan
participants throughout the 10-year
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term, and they will establish specific
measures to help ensure verifiability
and compliance. In addition, the
Commission delegates authority to the
Wireless Telecommunications Bureau to
approve minor revisions in each
carrier’s commitments throughout the
plan term when in the public interest
and to effectuate plan implementation
and administration as detailed below.
The Commission also requires that each
carrier revisit its 10-year deployment
commitments no later than the end of
year four, as described in detail below.

65. The Commission adopts the
Alaska Plan for mobile carriers, subject
to certain conditions and modifications
herein, for the provision of high cost
support to competitive ETCs offering
mobile service to consumers in remote
Alaska. In the course of eliminating the
identical support rule, the Commission
observed that carriers in remote Alaska
had unique concerns and recognized
that Mobility Funds needed to be
flexible enough to accommodate special
conditions in places like Alaska, to
account for ‘“its remoteness, lack of
roads, challenges and costs associated
with transporting fuel, lack of scalability
per community, satellite and backhaul
availability, extreme weather
conditions, challenging topography, and
short construction season.” These
challenges can drive up costs while the
low population bases in these areas
strain revenue. The Commission
expressed particular concern that
“[o]ver 50 communities in Alaska have
no access to mobile voice service today,
and many remote Alaskan communities
have access to only 2G services.” The
Commission finds that, given these
unique concerns, the Alaska Plan, as
modified, is a reasonable approach to
promote the provision of mobile voice
and broadband service in Alaska. The
plan will freeze at current levels the
funds that are currently going to mobile
providers in remote Alaska in return for
specified network deployment
commitments. The plan will also create
a separate fund that will reallocate a
majority of the annual funding currently
dedicated to mobile providers in non-
remote areas of Alaska and create a
reverse auction to expand service in
unserved areas of remote Alaska. The
Commission finds that the plan they
adopt will enable competitive ETCs
offering service in remote Alaska to
continue operating their current services
and to extend and upgrade their existing
networks.

66. ATA represents that as of
December 31, 2014, the competitive
ETCs serving remote Alaska served a
population of 143,991 in the areas
eligible for frozen support, with only

13,452 of that population receiving 4G
LTE service and 66,025 receiving only
2G/voice service. The remaining 64,514
of the population received only 3G
service as of that date. If all eight of the
competitive ETCs serving remote Alaska
that have submitted proposed
performance plans participate in the
Alaska Plan, by the end of the 10-year
term the population receiving 4G LTE
service in eligible areas will increase
from 9 percent as of December 2014 to
85 percent, or 122,119. Alaskans
receiving only 2G/voice will decrease
from 46 to 7 percent of the population,
or 10,202, while those receiving 3G
service only will drop from 45 to 8
percent or 11,669. Moreover, additional
support of up to approximately $22
million will be redirected to a reverse
auction in which competitive ETCs may
bid to receive annual support for 10
years to extend service to areas that do
not have any commercial mobile radio
service.

67. In adopting the Alaska Plan, the
Commission declines to instead adopt
ACS’s proposed alternative plan
involving the creation of a State or non-
profit provider of middle mile. As an
initial matter, the ACS proposal would
require changes to several different
universal service mechanisms outside
the scope of this proceeding, such as the
rural health care and E-Rate
mechanisms. The Commission also
finds that the alternative plan would
involve significant implementation and
operational issues regarding the
proposed middle mile provider that, at
a minimum, would lead to substantial
delay and may well not be practical. In
addition, the Commission takes into
account that the Alaska Plan was
developed and presented as a part of an
integrated plan for competitive ETCs
serving remote Alaska and their
affiliated rate-of-return carriers, and that
it represents a consensus approach
supported by all mobile carriers
providing subsidized service in remote
Alaska, whereas the ACS alternative
appears to have the support of only ACS
itself, which does not provide any
mobile service in Alaska. Further, while
the ACS plan seeks to address the
critical need in remote Alaska for new
terrestrial middle-mile deployment, it
does not provide any specific plan for
the high cost support of retail mobile
voice and broadband services to
consumers—which is the ultimate goal
of this proceeding. The Commission
also notes that service providers are
entitled to use support to construct the
facilities required for them to meet their
deployment obligations, including using
support for improved backhaul and

middle mile. Accordingly, the
Commission rejects ACS’s proposed
alternative plan. For the reasons
discussed below, the Commission
declines to adopt the conditions
proposed by ACS, but do provide that
the phase down of competitive ETC
support of mobile carriers who were not
signatories of the Alaska Plan will begin
no earlier than 12 months after release
of this Order.

68. Each qualifying mobile carrier that
elects to participate in the Alaska Plan
will receive annually an amount of
support equal to their competitive ETC
support frozen at December 2014 levels,
and participating carriers shall no
longer be required to file line counts.
This support will be frozen at these
levels for 10 years and replaces the
identical support phase down schedule
for participating competitive ETCs. Our
decision to freeze support at December
31, 2014 levels for mobile carriers
participating in the Alaska Plan is
consistent with our determination that
certain areas require ongoing support in
order for mobile service to continue to
be offered and our goal to ensure
universal availability of voice and
broadband to homes in rural, insular,
and high-cost areas. If the eight eligible
competitive ETCs participate in the
Alaska Plan, this would result in
approximately $74 million being
dispersed annually for each of the 10
years that the plan is in effect.

69. The Commission adopts certain
public interest obligations for the
mobile services that are supported by
the Alaska Plan.

70. Provision of Service. At a
minimum, the Commission finds that
mobile carriers in remote Alaska must
provide a stand-alone voice service and,
at a minimum, offer to maintain the
level of data service they were providing
as of the respective dates their
individual plans are adopted by the
Wireless Telecommunications Bureau
and to improve service consistent with
their approved performance plans.

71. Reasonably Comparable Rates.
Section 254(b)(3) provides the universal
service principle that consumers in all
regions in the nation, including “rural,
insular, and high cost areas,” should
have access to advanced
communications that are reasonably
comparable to those services and rates
available in urban areas. The
Commission requires participating
carriers to certify their compliance with
this obligation in their annual
compliance filings described below, and
to demonstrate compliance at the end of
the five-year milestone and 10-year
milestone, also described below.
Further, consistent with the conclusions
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in Tribal Mobility Fund Phase I, the
Commission provides that a carrier may
demonstrate compliance by showing
that its required stand-alone voice plan,
and one service plan that offers
broadband data services, if it offers such
plans, are (1) substantially similar to a
service plan offered by at least one
mobile wireless service provider in the
cellular market area (CMA) for
Anchorage, Alaska, and (2) offered for
the same or a lower rate than the
matching plan in the CMA for
Anchorage. Because of the unique
conditions in remote Alaska, however,
and the variety of circumstances and
costs of the affected carriers, the
Commission authorizes the Wireless
Telecommunications Bureau to employ
alternative benchmarks appropriate for
specific competitive ETCs under the
Alaska Plan in assessing carrier
offerings.

72. The Commission reject ACS’s
request that they require recipients to
ensure reasonably comparable rates in
their middle mile offerings. While
recipients of the plan are free to invest
in middle mile to bolster their last-mile
mobile offerings, this support is not
directly for improving middle-mile
offerings to other carriers. As noted
above, our overarching goal is to
preserve and enhance the provision of
broadband service to consumers.

73. The Commission adopts a support
term of 10 years for recipients of the
Alaska Plan. Given the conditions faced
by carriers specifically in remote
Alaska, including the vast distance, the
extreme weather, and the very short
construction seasons, the Commission
concludes that a 10-year term of support
will serve the public interest. The
provision of predictable support over
this timeframe will enable providers to
undertake long-term plans to invest in
and upgrade their mobile network
services, while the requirement to file
updated proposed deployment
obligations during the 10-year term, as
discussed below, will ensure that
participating competitive ETCs are
using their support in a manner that
furthers universal service goals.

74. Alaska Plan recipients will be
permitted to use their Alaska Plan
support for both operating expenses and
capital expenses for new deployment,
upgrades, and maintenance of mobile
voice and broadband-capable networks,
including middle-mile improvements
needed to those ends. As long as an
Alaska Plan participant is offering
service in an eligible area, as defined
below, and consistent with the public
interest obligations delineated in this
Order, service in that area will be
eligible for support.

75. The Commission reject ACS’s
request that the Commission condition
support under the plan by requiring
recipients ““‘to spend at least 70% of
their support to deploy and operate
terrestrial middle-mile facilities on
routes where such facilities do not exist
with sufficient capacity to meet demand
based on speed and usage benchmarks
the Commission has adopted across its
universal service mechanisms.” The
Commission is not persuaded that
requiring that each recipient dedicate
70% of its support to this specific task
would best serve the interest of Alaskan
consumers. For instance, the Quintillion
Subsea Cable System could provide
high speed broadband access to mobile
providers along the west coast of
Alaska, such as for ASTAC and OTZ
Wireless, without those carriers having
to spend 70% of their support to invest
in separate middle-mile buildout. The
Commission finds that allowing
recipients to invest in middle-mile
facilities as needed based on their
respective situations would allow these
carriers to better target the support that
they receive in accordance with their
circumstances to meet their deployment
obligations.

76. Moreover, the Commission
determine that it is not in the public
interest to regulate carriers that choose
to build middle-mile facilities using
support from the plan under dominant
carrier regulations. ACS requests that
“[clarriers constructing and operating
middle mile facilities where there is no
unaffiliated competitive terrestrial
service provider . . . be regulated as
dominant telecommunications carriers
on those routes.” It is not clear what
ACS intends to be the consequences of
such a condition, or that such a
condition is either necessary or in the
public interest. The Commission notes
that GCI has already indicated that its
provision of middle-mile service on the
TERRA network is a Title II service
provided subject to the common
carriage requirements of sections 201
and 202 of the Act.

77. Finally, the Commission declines
to adopt ACS’s proposed condition to
deny transfer of support received by a
competitive ETC participating in the
Alaska Plan in all instances of transfer
of customers or other affiliation or
acquisition of one participating carrier
by another. The Commission instead
delegates to the Wireless
Telecommunications Bureau to
determine in the context of a particular
proposed transaction involving a
competitive ETC that is an Alaska Plan
participant the extent to which a
transfer of a proportionate amount of the
transferring carrier’s Alaska Plan

support, along with what specific
performance obligations, would serve
the public interest.

78. Performance Plans. The
Commission appreciates the particular
challenges that providing mobile service
in Alaska presents to wireless carriers,
and at this time they choose to adopt
general, rather than specific,
deployment parameters. The
Commission adopts ATA’s proposal that
remote competitive ETCs that choose to
participate in the Alaska Plan must
submit a performance plan consistent
with the requirements found in this
Order. Each competitive ETC that would
like to participate in the Alaska Plan
must identify in its performance plan:
(1) the types of middle mile used on that
carrier’s network; (2) the level of
technology (2G, 3G, 4G LTE, etc.) that
carrier provides service at for each type
of middle mile used; (3) the delineated
eligible populations served, as described
below, at each technology level by each
type of middle mile as they stand
currently and at years five and 10 of the
support term; and (4) the minimum
download and upload speeds at each
technology level by each type of middle
mile as they stand currently and at years
five and 10 of the support term.
Accordingly, each performance plan
must specify the population covered by
the five-year and 10-year milestones the
Commission adopts below, broken
down for each type of middle mile, and
within each type of middle mile, for
each level of data service offered. The
proposed performance plans must
reflect any improvements to service,
through improved middle mile,
improved technology, or both. The
Commission expects participants in the
Alaska Plan for mobile carriers to offer
service meeting the deployment
standard described below. Alaska Plan
participants must offer service meeting
the milestones they commit to in their
adopted service plans. The Commission
delegates to the Wireless
Telecommunications Bureau authority
to require additional information,
including during the Bureau’s review of
the proposed performance plans, from
individual participants that it deems
necessary to establish clear standards
for determining whether or not they
meet their five- and 10-year
commitments, which may include
geographic location of delineated-
eligible populations, as well as specific
requirements for demonstrating that
they have met their commitments
regarding broadband speeds. This
approach allows Alaska Plan
participants the ability to deploy service
and technology achievable and tailored
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to the challenges faced by the carriers.
The Commission also requires, however,
that participating carriers update their
end-of-term commitments no later than
the end of year four, and they delegate
authority to the Wireless
Telecommunications Bureau to review
these updates in light of any new
developments, including newly
available infrastructure, and require
revised commitments if it serves the
public interest.

79. Deployment Standard. The
Commission expects that Alaska Plan
participants will work to extend 4G LTE
service to populations who are currently
served by 2G or 3G. However, the
Commission recognizes that there are
unique limitations to extending 4G
LTE—and in certain locations 3G—in
remote Alaska due to infrastructure and
the cost of upgraded middle mile.
Participants may also be permitted in
particular circumstances to maintain
lower levels of technology to a subset of
locations due to such limitations as
difficult terrain or lack of access to
either terrestrial middle mile
infrastructure or satellite backhaul
providing middle-mile service with
technical characteristics comparable to
at least microwave backhaul. The
Commission therefore authorizes the
Wireless Telecommunications Bureau to
approve plans in particular
circumstances that may propose not to
provide 4G LTE service, but only to
maintain service at 2G or 3G or to
upgrade to service from 2G to 3G. The
Commission has determined that it will
serve the public interest to balance our
goal of deploying reasonably
comparable voice and broadband
service with our goal of ensuring that
universal service support is used
efficiently and remains within the
amounts budgeted to each participating
competitive ETC. This approach is also
consistent with our stated goal of
ensuring that funding is “focused on
preserving service that otherwise would
not exist and expanding access to 4G
LTE in those areas that the market
otherwise would not serve,” while
accounting for the special challenges
faced by mobile carriers in remote
Alaska.

80. Coverage. The Commission
provides that frozen support provided to
mobile carriers pursuant to the Alaska
Plan may only be used to provide
mobile voice and broadband service in
those census blocks in remote Alaska
where, as of December 31, 2014, less
than 85% of the population was covered
by the 4G LTE service of providers that
are either unsubsidized or not eligible
for frozen support in Alaska and
accordingly subject to a phase down of

all current support. Thus, mobile
carriers receiving frozen support may
only satisfy their performance
commitments through service coverage
in the eligible areas.

81. The Commission finds that the
ATA plan’s refocus of competitive ETC
support in Alaska to the remote areas is
reasonable and in the public interest.
First, the vast majority of the population
of non-remote Alaska is already
receiving 4G LTE from a nationwide
CMRS provider. Further, while a very
small number of people within non-
remote Alaska are covered by only
subsidized 4G LTE service from a
nationwide CMRS provider—AT&T—
the Commission is persuaded that AT&T
does not need the support that it
receives for this small area to continue
providing service, given the success of
both Verizon and AT&T in providing
unsubsidized 4G LTE throughout the
majority of non-remote Alaska and the
willingness of GCI to forgo future
support for its 4G LTE service in that
area as well. The Commission notes also
that AT&T makes no claim to needing
support for this small area and that its
own proposed standard of ineligibility
would terminate support throughout
non-remote Alaska. In addition, while
non-remote Alaska is already
extensively covered by LTE, numerous
small communities in remote Alaska
lack adequate or even the most basic
mobile service. Under the plan the
Commission adopted, funds will be
allocated to help improve service and
extend deployment to these remote
areas, which they find will better serve
the goals of universal service than
further investment in the significant
level of service already enjoyed by
consumers living in non-remote Alaska.

82. For this purpose, the Commission
will treat a carrier’s service in remote
areas of Alaska as equivalent to service
provided in non-remote areas (and
accordingly subject to a three-year phase
down in support) if in connection with
this service, the carrier did not
previously claim the “covered
locations” exception to the interim cap
on competitive ETC support that the
Commission established in 2008. In so
doing, the Commission is guided by
their approach to high cost support in
remote Alaska in the 2011 USF/ICC
Transformation Order, which provided
remote Alaskan carriers with a two-year
delay in the phase down of legacy
support applicable to carriers elsewhere,
but only if the Alaskan carriers had
previously claimed the covered
locations exception. As a result, a
carrier serving remote areas that had
been eligible for the covered locations
exception (which would have included

any competitive ETC in remote Alaska)
but that chose not to claim it was treated
the same as providers in non-remote
areas, for whom the Commission found
“no evidence . . . that any
accommodation is necessary to preserve
service or protect consumers. . ..”
Consistent with the eligibility for the
remote Alaska delayed phase down
established in the USF/ICC
Transformation Order, the Commission
restricts competitive ETC eligibility for
frozen support in remote Alaska to those
competitive ETCs that both serve remote
Alaska and claimed the covered
locations exception, and the
Commission provides that support going
to carriers in remote Alaska who did not
claim the covered locations exception
will, like support in non-remote areas,
be phased out and reallocated.

83. The Commission further provides
that, in remote Alaska, eligible areas
will include only those census blocks
where, as of December 31, 2014, less
than 85% of the population was covered
by the 4G LTE service of providers that
are either currently unsubsidized under
the high cost mechanism or subject to a
phase down of all current mobile
support in the relevant census block.
The Commission finds that excluding
blocks where there is 4G LTE service
being provided that is either
unsubsidized or subject to a phase down
of support will further our goal of
targeting universal service support to
areas that will not be served by the
market without such support. The
Commission also finds the proposed
85% coverage threshold reasonable for
remote Alaska. As GCI notes, the use of
an 85% threshold is analogous to the
threshold used to determine competitive
census blocks for rate-of-return carriers
in the 2016 Rate-of-Return Reform
Order. Further, because census blocks in
Alaska are quite large, it would not be
surprising that a part of the census block
would need further support even when
another part of the block does not.

84. The Commission declines to adopt
AT&T’s proposal that all areas covered
by 4G LTE service, including remote
areas receiving only subsidized 4G LTE
service, should be ineligible for support
absent a case-by-case waiver. The
Commission finds, on the current
record, including the unique costs and
challenges of service in remote Alaska,
the specific cost evidence submitted in
the Brattle Group study, the limited
extent of 4G LTE deployment in remote
Alaska, and the consensus support for
the ATA plan, that the approach the
Commission adopts will better advance
universal service in that region. In sum,
the Commission concludes that it is in
the public interest to allow competitive
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ETCs participating in the Alaska Plan to
use support provided by the Alaska Plan
to provide service in remote census
blocks where, as of December 31, 2014,
less than 85% of the population
received 4G LTE service from providers
that are either unsubsidized or not
eligible for frozen support in Alaska and
accordingly subject to a phase down of
all current support.

85. Duplicative funding. As a general
policy, since the reforms of the
Commission’s high cost support
mechanisms adopted in 2011, the
Commission has sought to eliminate the
provision of high-cost support to more
than one competitive ETC in the same
area. The Alaska Plan as proposed by
ATA makes no provisions, however, for
addressing the potential for high-cost
funds to support overlapping networks
in remote Alaska at any time over the
plan’s 10-year term. The Commission is
particularly concerned that it does not
address the potential that high-cost
funds could be used to support more
than one 4G LTE deployment in the
same area. The analysis of overlap
submitted by the ATA signatories and
independent staff analysis of the parties’
Form 477 submissions indicates that
there is no current overlap of 4G LTE
service provided by the eligible carriers.
The same data suggest, however, that
there is a potential for such overlap as
eligible carriers upgrade their networks
to 4G LTE to meet their performance
commitments. At this time, however,
the Commission cannot know with
certainty whether such overlap will
occur and, if so, in which locations and
to what extent.

86. Today, the Commission concludes
that support provided to overlapped
areas in the future should be
redistributed to eliminate any instances
of duplicate support for 4G LTE service
in the manner to be determined once 4G
LTE overlap is reevaluated during the
fifth year of the plan. As discussed
below and in the concurrently adopted
FNPRM, the Commission therefore
adopts a process for revisiting whether
and to what extent there is duplicative
funding for 4G LTE service during the
first part of the 10-year term, and seek
comment on mechanisms for
eliminating any such duplicative
funding, and for determining how to
redistribute any such funds.

87. The Commission will maintain the
support levels they adopt today for the
first five years of the term to spur 4G
LTE deployment in remote Alaska,
consistent with the carriers’
performance commitments, in order to
further our goal of promoting mobile
broadband deployment in areas where
such deployment has seriously lagged

behind the rest of the Nation. To
address the potential for duplicative
support over time, however, the
Commission will evaluate whether there
is any overlap in subsidized 4G LTE
coverage areas in the fifth year, with the
expectation of eliminating any such
duplicative support during the second
half of the Plan’s 10-year term. To do so,
the Commission will assess 4G LTE
deployment and any overlap in
subsidized areas as of December 31,
2020, as reflected in the March 2021
Form 477 filing. Thereafter, based on
that assessment as well as additional
information in the record in response to
the concurrently adopted FNPRM and
in the resulting Order, the Commission
will implement a process, at the
beginning of the sixth year, to eliminate
duplicative support to areas where there
is more than one provider offering
subsidized 4G LTE service. The
Commission finds that this approach
strikes the appropriate balance in
promoting the deployment of 4G LTE
services in remote Alaska, where such
service has lagged significantly, while
providing a mechanism to eliminate any
duplicative support that may arise,
consistent with our principles of fiscal
responsibility and maximizing the
impact of limited universal service
funds.

88. Timeline. The Commission will
require competitive ETCs participating
in the Alaska Plan to meet one interim
milestone by the end of their fifth year
of their support term and complete their
deployment to the required population
in their eligible service areas by the end
of the tenth year of their support term.

89. The Alaska Plan is limited to
support of remote areas of Alaska, given
the unique challenges faced by
providers in those areas. A competitive
ETC will be eligible for frozen support
pursuant to the Alaska Plan if it serves
remote areas in Alaska, and it certified
that it served covered locations
anywhere in remote areas in Alaska in
its September 30, 2011 filing of line
counts with the USAC. Competitive
ETCs eligible for frozen support under
the Alaska Plan will have a one-time
opportunity to elect to participate in the
Plan.

90. The Commission notes that eight
Alaskan mobile carriers have submitted
proposed performance plans to the
Wireless Telecommunications Bureau.
Given that this Order is consistent with
ATA’s proposal, subject to minor
modifications, the Commission
presumptively considers these plan
commitments to constitute an election
to participate in the plan. Alaskan
carriers that choose to update their
proposed performance commitments or

not participate in the plan in light of
this Order should file such updates or
provide such notice no later than 30
days from the effective date of this
Order. Competitive ETCs should submit
any such updated performance plans or
provide such notice in WC Docket No.
16—271. Also in light of this Order, the
Commission directs the Wireless
Telecommunications Bureau to further
review the proposed performance plans
on file (or any timely filed update).
While review of their performance plan
is pending, carriers will remain on the
revised legacy support mechanism. If
the Wireless Telecommunications
Bureau concludes that a proposed
performance plan meets the applicable
requirements the Commission adopts in
this Order and will serve the public
interest, it will release a public notice
approving the relevant performance
plan. The public notice will authorize
the carrier to begin receiving support
and direct USAC to obligate and
disburse Alaska Plan support once the
conditions are met. Support will be
conditioned on an officer of the
company submitting a letter in WC
Docket No. 16-271 certifying that the
carrier will comply with the public
interest obligations adopted in this
Order and the deployment obligations
set forth in the adopted performance
plan within five days of the release of
the Bureau’s public notice or such
longer period of time, not to exceed
fifteen days, as the Bureau’s public
notice specifies.

91. Competitive ETCs that are eligible
but choose not to participate in the
Alaska Plan, will have their current
support phased down over a three-year
period, as proposed in the Alaska Plan,
beginning January 1, 2017. Competitive
ETCs who are participants in the
proposed Alaska Plan and who receive
support in non-remote areas of Alaska
will have such support phased down
over the same period. Because the
Commission adopts the Alaska Plan for
mobile carriers as an Alaska-specific
comprehensive substitute mechanism
for mobile high-cost support, they
further provide that there will be no
support provided under Mobility Fund
Phase II or Tribal Mobility Fund Phase
IT for mobile service within Alaska.

92. The Commission provides a 12-
month period from the release date of
the Report and Order before the
commencement of the three-year phase
down of competitive ETC support
insofar as it applies to carriers that are
not signatories to the Alaska Plan, i.e.,
AT&T/Dobson. Specifically, the phase
down will commence on the beginning
of the month that immediately follows
the expiration of the 12-month period.
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The Commission finds this
accommodation to be reasonable, as
such a carrier may require additional
transition time to reduce any
disruptions.

93. ATA proposes that, like the rate-
of-return participants, competitive ETC
participants be subject to the reporting
requirements set forth in 54.313 and the
recordkeeping and compliance
requirements set forth in section
54.320(d) of the Commission’s rules.
The Commission adopts and build on
that proposal, as described below.

94. Annual Reporting Requirements.
Pursuant to section 54.313 of the
Commission’s rules, competitive ETCs
that participate in the Alaska Plan must
continue to file FCC Form 481 on July
1 each year. Alaska Plan participants,
like all ETCs subject to the jurisdiction
of a State, are also required to have
Alaska submit the section 54.314
intended use certification on their
behalf. Alaska Plan participants will no
longer be required to file line counts as
required by section 54.307.

95. As with the reporting
requirements of Alaskan rate-of-return
carriers, the Commission also
establishes certain additional reporting
requirements for carriers receiving
support under the Alaska Plan. First, the
Commission adds a reporting
requirement to the Form 481 for
competitive ETCs that participate in the
Alaska Plan to help the Commission
monitor the availability of infrastructure
for these carriers. For Alaska Plan
recipients that have identified in their
adopted performance plans that they
rely exclusively on performance-
limiting satellite backhaul for a certain
portion of the population in their
service area, the Commission will
require that they certify whether any
terrestrial backhaul, or any new-
generation satellite backhaul service
providing middle-mile service with
technical characteristics comparable to
at least microwave backhaul, became
commercially available in the previous
calendar year in areas that were
previously served exclusively by
performance-limiting satellite backhaul.
If a recipient certifies that such new
backhaul has become available, it must
provide a description of the backhaul
technology, the date on which that
backhaul was made commercially
available to the carrier, and the number
of the population served by the new
backhaul option. Further, the
Commission requires those Alaska Plan
providers that have not already
committed to providing 4G LTE at 10/
1 Mbps speeds to the population served
by the newly available backhaul by the
end of the plan term to submit revised

performance commitments factoring in
the availability of the new backhaul
option no later than the due date of the
Form 481 in which they have certified
that such backhaul became
commercially available. The
Commission has not been persuaded to
adopt ACS’s first three proposed
conditions and accordingly also decline
to adopt reporting conditions related to
these conditions. The Commission does
find it appropriate, however, to impose
a requirement that all competitive ETCs
receiving support under the plan must
retain documentation on how much of
their Alaska Plan support was spent on
capital expenses and operating expenses
and be prepared to produce such
documentation upon request, which
will assist the Commission in enforcing
the terms of the plan and ensuring funds
are spent efficiently and in the public
interest. The Commission expects that
this requirement will not impose an
undue burden on these recipients
because they track their capital and
operating expenditures in the regular
course of business. Moreover, while the
Commission rejects ACS’s particular
proposal that competitive ETCs should
state by December 31, 2017 where they
intend to deploy broadband and what
middle-mile facilities they will build or
lease, the Commission will require
Alaska Plan participants to submit fiber
network maps or microwave network
maps in a format specified by the
Bureaus covering eligible areas and to
update such maps if they have deployed
middle-mile facilities in the prior
calendar year that are or will be used to
support their service in eligible areas.
The Commission finds it will be more
helpful to our ongoing assessment of the
performance commitments of the
recipients to have information on
middle mile actually deployed rather
than information regarding planned
middle-mile deployment.

96. Milestone Reporting
Requirements. The Commission further
determines that like other high-cost
recipients that are required to meet
milestones, each Alaska Plan participant
will also be required to file certifications
that it has met its milestones, including
minimum download and upload speeds
as stated in the approved performance
plans. Each participant must certify that
it has met its five-year milestone by the
second month following its fifth year of
support and certify that it has met its
10-year milestone by the second month
following its tenth year of support. The
Commission will rely on participating
carriers’ Form 477 submissions in
determining whether each carrier’s five-
year and 10-year milestones have been

met. Additionally, the Commission
requires minimum upload and
download speed certifications from
carriers receiving more than $5 million
annually in high cost funding to be
supported by data from drive tests
showing mobile transmissions to and
from the network meeting or exceeding
the speeds delineated in the approved
performance plans. Based on the unique
circumstances of remote Alaska, the
Commission will not require drive-
testing data from participating carriers
receiving less than this amount. As with
Tribal Mobility Fund Phase I, the
Commission concludes that the required
drive tests may be conducted by means
other than in automobiles on roads,
recognizing the unique terrain and lack
of road networks in remote Alaska.
Providers may demonstrate coverage of
an area with a statistically significant
number of tests in the vicinity of
residences being covered. Equipment
used to conduct the testing may be
transported by off-road vehicles, such as
snow-mobiles or other vehicles
appropriate to local conditions.

97. Reductions in support. The
Commission has generally adopted a
five-year and 10-year build-out
milestone for the Alaska Plan that will
be more specifically defined based on
each participant’s approved
performance plan. Once a carrier’s
performance plan is approved by the
Wireless Telecommunications Bureau,
the carrier is required to meet the
performance benchmarks of the plan.
Alaska Plan participants that fail to
meet these milestones will be subject to
the same potential reductions in support
as any other carrier subject to defined
obligations. If, by the end of the 10-year
term an Alaska Plan participant is
unable to meet its final build-out
milestone, it will be required to repay
1.89 times the average amount of
support per location received over the
10-year term for the relevant number of
locations that the carrier has failed to
deploy to, plus 10 percent of its total
Alaska Plan support received over the
10-year term.

98. Audits. Like all ETCs, Alaska
mobile carriers will be subject to
ongoing oversight to ensure program
integrity and to deter and detect waste,
fraud and abuse. All ETCs that receive
high-cost support are subject to
compliance audits and other
investigations to ensure compliance
with program rules and orders. Our
decision today to provide frozen
support based on past support amounts
does not limit the Commission’s ability
to recover funds or take other steps in
the event of waste, fraud or abuse.
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99. The Commission adopts ATA’s
proposal to reallocate that support
subject to the phase down under the
Alaska Plan to support the provision of
mobile service in currently unserved
Alaskan remote areas, less an amount
that they reallocate to Alaska rate-of-
return carriers to adjust their support
levels, and the Commission provides
that the new funding for unserved areas
will be distributed through a reverse
auction process. The Commission finds
that allocating this additional support to
fund the deployment of service to
currently unserved areas will further the
goal of ensuring ‘“universal availability
of modern networks capable of
providing mobile voice and broadband
service where Americans live, work,
and travel.” As support to non-remote
competitive ETCs phases down, up to
approximately $22 million of support
annually will be available to support
mobile service in currently unserved
remote areas, with such support to be
awarded through a reverse auction. Any
competitive ETC, including competitive
ETCs that do not otherwise receive
support for mobile service in remote
Alaska, may bid in the auction to
receive annual support through the
remainder of the Plan term to extend
service to areas that do not have
commercial mobile radio service as of
December 31, 2014. The Commission
provides that, for the purposes of this
support, “unserved” areas are those
census blocks where less than 15% of
the population within the census block
was within any mobile carrier’s
coverage area. The Commission further
provides that the reverse auction will be
subject to the competitive bidding rules
codified at Part 1 Subpart AA of the
Commission’s rules and delegate to the
Wireless Telecommunications Bureau
authority to otherwise determine the
applicable procedures and performance
requirements to implement the reverse
auction as established today.

IV. Procedural Matters

100. This document contains new
information collection requirements
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. It
will be submitted to the Office of
Management and Budget (OMB) for
review under section 3507(d) of the
PRA. OMB, the general public, and
other Federal agencies are invited to
comment on the new information
collection requirements contained in
this proceeding. In addition, the
Commission notes that pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4), they previously sought
specific comment on how the

Commission might further reduce the
information collection burden for small
business concerns with fewer than 25
employees. The Commission describes
impacts that might affect small
businesses, which includes most
businesses with fewer than 25
employees, in the Final Regulatory
Flexibility Analysis (FRFA) in
Appendix B, infra.

101. The Commission will send a
copy of this Report and Order to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

102. As required by the Regulatory
Flexibility Act of 1980 (RFA), as
amended, an Initial Regulatory
Flexibility Analyses (IRFA) was
incorporated in the Further Notice of
Proposed Rulemaking adopted in
November 2011 (USF/ICC
Transformation FNPRM, 76 FR 78384,
December 16, 2011) and the Further
Notice of Proposed Rulemaking adopted
in April 2014 (April 2014 Connect
America FNPRM, 79 FR 39196, July 9,
2016). The Commission sought written
public comment on the proposals in the
USF/ICC Transformation FNPRM and
April 2014 Connect America FNPRM,
including comment on the IRFAs. The
Commission did not receive any
relevant comments in response to these
IRFAs. This Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.

103. In the Report and Order, the
Commission adopts the Alaska Plan for
rate-of-return carriers and competitive
eligible telecommunications carriers
serving Alaska to support the
deployment of voice and broadband-
capable wireline and mobile networks
in Alaska.

104. The Commission provides
Alaskan rate-of-return carriers with the
option to obtain a fixed level of funding
for a defined term in exchange for
committing to deployment obligations
that are tailored to each Alaska rate-of-
return carrier’s unique circumstances.
Specifically, the Commission will
provide a one-time opportunity for
Alaskan rate-of-return carriers to elect to
receive support in an amount equal to
adjusted 2011 levels for a 10-year term.
The Commission directs the Wireline
Competition Bureau to review proposed
performance commitments. Alaskan
rate-of-return carriers can elect to
participate in the Alaska Plan, or can
choose to receive support from the
Alternative Connect America Cost
Model (A—CAM) or remain on the
reformed legacy mechanisms. Like all
other Connect America programs, the
Commission will monitor Alaska Plan
participants’ progress in meeting their

deployment obligations throughout the
10-year term.

105. The Commission additionally
provides competitive ETCs serving
remote areas of Alaska the option to
obtain a fixed level of funding for a
defined term in exchange for
committing to performance obligations
that are tailored to each competitive
ETC’s unique circumstances.
Specifically, the Commission will
provide a one-time opportunity for
competitive ETCs serving remote areas
of Alaska to elect to receive support
frozen, for a majority of the carriers, at
the levels the carriers received as of
December 2014, and for one carrier at its
March 2015 level. The Commission
requires mobile carriers that wish to
elect to participate in the Alaska Plan to
submit performance plans indicating the
population in their service area to
which they will offer mobile service, the
type of technology for last mile and
middle mile, and minimum upload and
download speeds meeting the public
interest obligations the Commission
adopt in this Order at five-year and ten-
year service milestones. The
Commission delegates to the Wireless
Telecommunications Bureau authority
to approve such plans if the Wireless
Telecommunications Bureau determines
they are consistent with the public
interest and comply with the
requirements adopted in this Order.
Competitive ETCs serving remote areas
of Alaska that are not signatories to
Alaska Plan and competitive ETCs that
serve non-remote areas of Alaska will
have their support phased down over a
three-year period. Competitive ETC
support insofar as it applies to carriers
that are not signatories to the Alaska
Plan will be subject to a 12 month
period from the release date of the
Report and Order before the
commencement of the three-year phase
down. Alaskan providers will not be
eligible for any additional support for
mobile services under our proposed
Mobility Fund Phase II and Tribal
Mobility Fund Phase II programs. Like
all other high-cost programs, the
Commission will monitor Alaska Plan
participants’ progress in meeting their
deployment obligations throughout the
10-year term.

106. There were no comments raised
that specifically addressed the proposed
rules and policies presented in the USF/
ICC Transformation FNRPM IRFA or
April 2014 Connect America FNPRM
IRFA. Nonetheless, the Commission
considered the potential impact of the
rules proposed in the IRFA on small
entities and reduced the compliance
burden for all small entities in order to
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reduce the economic impact of the rules
enacted herein on such entities.

107. Pursuant to the Small Business
Jobs Act of 2010, which amended the
RFA, the Commission is required to
respond to any comments filed by the
Chief Counsel of the Small Business
Administration (SBA), and to provide a
detailed statement of any change made
to the proposed rule(s) as a result of
those comments.

108. The Chief Counsel did not file
any comments in response to the
proposed rule(s) in this proceeding.

109. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
generally defines the term “small
entity”’ as having the same meaning as
the terms ‘‘small business,” “small
organization,” and ““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small-business concern”
under the Small Business Act. A small-
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

110. Total Small Entities. Our
proposed action, if implemented, may,
over time, affect small entities that are
not easily categorized at present. The
Commission therefore describes here, at
the outset, three comprehensive,
statutory small entity size standards.
First, nationwide, there are a total of
approximately 28.2 million small
businesses, according to the SBA, which
represents 99.7% of all businesses in the
United States. In addition, a “small
organization” is generally ‘‘any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.” Nationwide, as of
2007, there were approximately
1,621,215 small organizations. Finally,
the term ““small governmental
jurisdiction” is defined generally as
“governments of cities, towns,
townships, villages, school districts, or
special districts, with a population of
less than fifty thousand.” Census
Bureau data for 2011 indicate that there
were 90,056 local governmental
jurisdictions in the United States. The
Commission estimates that, of this total,
as many as 89,327 entities may qualify
as “‘small governmental jurisdictions.”
Thus, the Commission estimates that
most governmental jurisdictions are
small.

111. In the Report and Order, for rate-
of-return carriers, the Commission
directs the Wireline Competition Bureau

to review proposed performance plans
from Alaskan rate-of-return carriers
interested in participating in the Alaska
Plan that specify the number of
locations they commit to serve and the
minimum speeds. The Wireline
Competition Bureau will release a
public notice approving the plan.

112. Alaska Plan rate-of-return
participants will be given a 10-year term
of support and will be required to offer
voice and broadband service meeting
certain latency, data usage, and
reasonably comparable rate obligations.
In their performance plans, Alaska Plan
rate-of-return recipients will commit to
offer such service to a certain number of
locations in their service areas at
specified minimum speeds by the end of
the fifth year of their support term and
by the end of the 10th year of their
support term, or in the alternative
maintain existing voice and broadband
service meeting the relevant public
interest obligations to a specified
number of locations. Alaska Plan rate-
of-return recipients that fail to meet
their service milestones will be subject
to certain non-compliance measures,
including support reductions and
reporting. No later than the end of the
fourth year of support, Alaska Plan rate-
of-return recipients must update their
end-of-term commitments, which will
be reviewed by the Wireline
Competition Bureau, taking into account
such factors as improved access to
middle mile infrastructure and updated
competitive coverage. The Wireline
Competition Bureau will reassess the
approved performance plans of carriers
that commit to maintain existing service
more frequently.

113. Carriers electing to participate
will be required to submit a letter from
an officer of the company certifying that
they will comply with the required
public interest obligations and
performance obligations set forth in
their approved performance plan. To
monitor Alaska Plan rate-of-return
recipients’ use of support to ensure it is
used for its intended purpose, the
Commission has imposed several
reporting requirements. Alaska Plan
rate-of-return recipients must file
annual FCC Form 481s and must also
certify and report certain data regarding
the availability of backhaul and certify
compliance with the relevant public
interest obligations and their adopted
performance plan. They must also
submit fiber network maps and
microwave network maps.

114. Alaska Plan rate-of-return
recipients are also required to submit
certain geocoded location data for the
locations where they deploy new
service. The Commission expects such

information will be submitted on a
rolling basis, but must be submitted by
no later than March 1, 2018 and then
March 1 following each support year.
Alaska Plan rate-of-return recipients
must also certify that they have met
their five-year and 10-year service
milestones. Finally, Alaska Plan
recipients are required to comply with
all other existing high-cost reporting
and oversight mechanisms, unless
otherwise modified by the Order.

115. Alaska Plan rate-of-return
recipients will only be able to count
toward new deployment obligations
locations in areas that are unserved by
qualifying unsubsidized competitors.
The Commission will rely on Form 477
data to preliminarily identify areas that
are served by competitors. A challenge
process will be held where competitors,
which carry the burden of persuasion,
must certify that they offer qualifying
voice and broadband services to 85
percent of the locations in the relevant
census blocks, accompanied by
evidence. The incumbent and other
interested parties will then be able to
contest the showing made by the
competitor. The Wireline Competition
Bureau will make a final determination
of which census blocks are
competitively served, weighing all of
the evidence in the record.

116. Each competitive ETC that
participates in the Alaska Plan must
identify in its performance plan: (1) the
types of middle mile used on that
carrier’s network; (2) the level of
technology (2G, 3G, 4G LTE, etc.) that
carrier provides service at for each type
of middle mile used; (3) the delineated
eligible populations served at each
technology level by each type of middle
mile as they stand currently and at years
five and 10 of the support term; and 4)
the minimum download and upload
speeds at each technology level by each
type of middle mile as they stand
currently and at years five and 10 of the
support term. Accordingly, each
performance plan must specify the level
of data service by each type of middle
mile on a per person basis that will be
offered by the five-year and 10-year
milestones the Commission adopted.
The proposed performance plans must
reflect any improvements to service,
through improved middle mile,
improved technology, or both. Alaska
Plan participants must offer service
meeting the milestones they commit to
in their adopted service plans. The
Wireless Telecommunications Bureau
may require additional information,
including during the Bureau’s review of
the proposed performance plans, from
individual participants that it deems
necessary to establish clear standards
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for determining whether or not they
meet their five- and 10-year
commitments, which may include
geographic location of delineated-
eligible populations, as well as specific
requirements for demonstrating that
competitive ETCs have met their
commitments regarding broadband
speeds. Competitive ETC participants
are also required to update their end-of-
term commitments no later than the end
of year four, and the Wireless
Telecommunications Bureau will
review these updates in light of any new
developments, including newly
available infrastructure, and require
revised commitments if it serves the
public interest.

117. Carriers electing to participate
will be required to submit a letter from
an officer of the company certifying that
they will comply with the required
public interest obligations and
performance obligations set forth in
their approved performance plan.
Competitive ETCs participating in the
Alaska Plan will be given a 10-year term
of support and will be required to offer
mobile service consistent with the
public interest obligations set forth in
this Order. Alaska Plan participants that
fail to meet their service milestones will
be subject to certain non-compliance
measures, including support reductions
and reporting. To monitor Alaska Plan
recipients’ use of support to ensure it is
used for its intended purpose, the
Commission has imposed several
reporting requirements. Alaska Plan
recipients must file annual FCC Form
481s and must also certify and report
certain data regarding the availability of
backhaul and certify compliance with
the relevant public interest obligations
and their adopted performance plans.
Alaska Plan recipients must also submit
fiber network maps and microwave
network maps. Alaska Plan recipients
must certify that they have met their
five-year and ten-year service
milestones, including any obligations
pursuant to revised approved
performance plans, and that they have
met the requisite public interest
obligations contained in this Order.
Additionally, for mobile carriers
receiving more than $5 million annually
in support, these certifications must be
accompanied by data received or used
from drive tests analyzing network
coverage for mobile service covering the
population for which support was
received and showing mobile
transmissions to and from the carrier’s
network meeting or exceeding the
minimum expected download and
upload speeds delineated in the
approved performance plans. The

Commission expects such information
will be submitted no later than March
1, 2022, and March 1, 2027.

118. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
(among others) the following four
alternatives: (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. The Commission has
considered all of these factors
subsequent to receiving substantive
comments from the public and
potentially affected entities. The
Commission has considered the
economic impact on small entities, as
identified in comments filed in response
to the USF/ICC Transformation NPRM
and FNRPM and their IRFAs, in
reaching its final conclusions and taking
action in this proceeding.

119. The Commission is providing
small Alaskan rate-of-return carriers
with the certainty they need to invest in
voice and broadband-capable networks
by offering 10 years of adjusted 2011
frozen support. Recognizing the unique
conditions and challenges they face, the
Commission is giving them the
flexibility to submit performance plans
where they set the number of locations
that will be upgraded in their service
area and the minimum speeds they
commit to serve. If the Wireline
Competition Bureau approves the plan,
they have the opportunity to elect to
receive Alaska Plan support or instead
they can elect model-based support or
choose to remain on the reformed legacy
support mechanisms. The Commission
also adopted two service milestones—
one halfway through the support term
and the other at the end of the support
term—to give more flexibility to Alaska
Plan recipients to account for the fact
that they have a shortened construction
season and face other challenges in
building infrastructure that are unique
to Alaska.

120. The Commission also takes steps
to prohibit Alaska Plan rate-of-return
recipients from using Alaska Plan
support to upgrade or deploy new
broadband in areas that are served by a
qualifying unsubsidized competitor.
However, the Commission removes from
eligibility only those census blocks
where an unsubsidized competitor

offers service to at least 85 percent of
their locations.

121. The Commission notes that the
reporting requirements they adopt for
Alaskan rate-of-return carriers are
tailored to ensuring that Alaska Plan
support is used for its intended purpose
and so that the Commission can monitor
the progress of recipients in meeting
their service milestones. The
Commission finds that the importance
of monitoring the use of the public’s
funds outweighs the burden of filing the
required information on Alaska Plan
recipients, particularly because much of
the information that the Commission
requires they report is information they
expect they will already be collecting to
ensure they comply with the terms and
conditions of Alaska Plan support and
they will be able to submit their location
data on a rolling basis to help minimize
the burden of uploading a large number
of locations at once.

122. The Commission is additionally
providing small competitive ETCs
serving remote Alaska with the certainty
they need to invest in mobile service to
remote areas by offering 10 years of
adjusted December 2014 frozen support.
Recognizing the unique conditions and
challenges they face, the Commission is
giving them the flexibility to submit
performance plans where they set the
number of the population that will be
upgraded in their service area, the
middle mile technology they commit to
use, and minimum speeds at which they
commit to offer service. If the Wireless
Telecommunications Bureau approves
the plan, they have the opportunity to
elect to receive Alaska Plan support or
have their support phase down over a
three year term. The Commission also
adopted two service milestones—one
halfway through the support term and
the other at the end of the support
term—to give more flexibility to Alaska
Plan recipients to account for the fact
that they have a shortened construction
season and face other challenges in
building infrastructure that are unique
to Alaska.

123. The Commission removes from
eligibility for support those census
blocks where there is 4G LTE service
being provided that is either
unsubsidized or subject to a phase down
of support.

124. The Commission notes that the
reporting requirements they adopt for
competitive ETCs serving remote Alaska
are tailored to ensuring that Alaska Plan
support is used for its intended purpose
and so that the Commission can monitor
the progress of recipients in meeting
their service milestones. The
Commission finds that the importance
of monitoring the use of the public’s
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funds outweighs the burden of filing the
required information on Alaska Plan
recipients, particularly because much of
the information that the Commission
requires they report is information the
Commission expects they will already
be collecting to ensure they comply
with the terms and conditions of Alaska
Plan support.

125. People with Disabilities. To
request materials in accessible formats
for people with disabilities (braille,
large print, electronic files, audio
format), send an email to fcc504@fcc.gov
or call the Consumer & Governmental
Affairs Bureau at 202—418-0530 (voice),
202-418-0432 (tty).

V. Ordering Clauses

126. Accordingly, It is ordered,
pursuant to the authority contained in
sections 1, 2, 4(i), 5, 201-206, 214, 218—
220, 251, 252, 254, 256, 303(r), 332, 403,
and 405 of the Communications Act of
1934, as amended, and section 706 of
the Telecommunications Act of 1996, 47
U.S.C. 151, 152, 154(i), 155, 201-206,
214, 218-220, 251, 252, 254, 256, 303(r),
332, 403, and 1302 that this Report and
Order IS ADOPTED.

127. It is further ordered that Part 54
and Part 69, of the Commission’s rules,
47 CFR parts 54 and 69, ARE
AMENDED as set forth below.

128. It is further ordered that the rules
adopted herein WILL BECOME
EFFECTIVE November 7, 2016, except
for §§54.313(f)(1)(), 54.313(f)(3),
54.313(1), 54.316(a)(1), 54.316(a)(5)
and(6), 54.316(b)(6), 54.320(d), and
54.321, which contain new or modified
information collection requirements that
require approval by the OMB. The
Commission will publisha document in
the Federal Register announcing such
approval and the relevant effective date.

List of Subjects
47 CFR Part 54

Communications common carriers,
Health facilities, Infants and children,
Internet, Libraries, Reporting and
recordkeeping requirements, Schools,
Telecommunications, Telephone.

47 CFR Part 69

Communications common carriers,
Reporting and recordkeeping
requirements, Telephone.

Federal Communications Commission.
Gloria J. Miles,

Federal Register Liaison Officer, Office of the
Secretary.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications

Commission amends 47 CFR parts 54
and 69 as follows:

PART 54—UNIVERSAL SERVICE

m 1. The authority citation for part 54
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 155, 201,
205, 214, 219, 220, 254, 303(r), 403, and 1302
unless otherwise noted.

m 2. Section 54.306 is added to read as
follows:

§54.306 Alaska Plan for Rate-of-Return
Carriers Serving Alaska.

(a) Election of support. For purposes
of subparts A,B,C,D,H, [, ], Kand M
of this part, rate-of-return carriers (as
that term is defined in § 54.5) serving
Alaska have a one-time option to elect
to participate in the Alaska Plan on a
state-wide basis. Carriers exercising this
option shall receive the lesser of;

(1) Support as described in paragraph
(c) of this section or

(2) $3,000 annually for each line for
which the carrier is receiving support as
of the effective date of this rule.

(b) Performance plans. In order to
receive support pursuant to this section,
a rate-of-return carrier must be subject
to a performance plan approved by the
Wireline Competition Bureau. The
performance plan must indicate specific
deployment obligations and
performance requirements sufficient to
demonstrate that support is being used
in the public interest and in accordance
with the requirements adopted by the
Commission for the Alaska Plan.
Performance plans must commit to offer
specified minimum speeds to a set
number of locations by the end of the
fifth year of support and by the end of
the tenth year of support, or in the
alternative commit to maintaining voice
and Internet service at a specified
minimum speeds for the 10-year term.
The Bureau may reassess performance
plans at the end of the fifth year of
support. If the specific deployment
obligations and performance
requirements in the approved
performance plan are not achieved, the
carrier shall be subject to § 54.320(c)
and (d).

(c) Support amounts and support
term. For a period of 10 years beginning
on or after January 1, 2017, at a date set
by the Wireline Competition Bureau,
each Alaska Plan participant shall
receive monthly Alaska Plan support in
an amount equal to:

(1) One-twelfth (1/12) of the amount
of Interstate Common Line Support
disbursed to that carrier for 2011, less
any reduction made to that carrier’s
support in 2012 pursuant to the
corporate operations expense limit in

effect in 2012, and without regard to
prior period adjustments related to years
other than 2011 and as determined by
USAC on January 31, 2012; plus

(2) One-twelfth (1/12) of the total
expense adjustment (high cost loop
support) disbursed to that carrier for
2011, without regard to prior period
adjustments related to years other than
2011 and as determined by USAC on
January 31, 2012.

(d) Transfers. Notwithstanding any
provisions of § 54.305 or other sections
in this part, to the extent an Alaska Plan
participant (as defined in §54.306 or
§54.317) transfers some or all of its
customers in Alaska to another eligible
telecommunications carrier, it may also
transfer a proportionate amount of its
Alaska Plan support and any associated
performance obligations as determined
by the Wireline Competition Bureau or
Wireless Telecommunications Bureau if
the acquiring eligible
telecommunications carrier certifies it
will meet the associated obligations
agreed to in the approved performance
plan.

m 3. Section 54.308 is amended by
adding paragraphs (c) and (d) to read as
follows:

§54.308 Broadband public interest
obligations for recipients of high-cost
support.

* * * * *

(c) Alaskan rate-of-return carriers
receiving support from the Alaska Plan
pursuant to § 54.306 are exempt from
paragraph (a) of this section and are
instead required to offer voice and
broadband service with latency suitable
for real-time applications, including
Voice over Internet Protocol, and usage
capacity that is reasonably comparable
to comparable offerings in urban areas,
at rates that are reasonably comparable
to rates for comparable offerings in
urban areas, subject to any limitations in
access to backhaul as described in
§54.313(g). Alaska Plan recipients’
specific broadband deployment and
speed obligations shall be governed by
the terms of their approved performance
plans as described in § 54.306(b). Alaska
Plan recipients must also comply with
paragraph (b) of this section.

(d) Mobile carriers that are receiving
support from the Alaska Plan pursuant
to § 54.317(e) shall certify in their
annual compliance filings that their
rates are reasonably comparable to rates
for comparable offerings in urban areas.
The mobile carrier must also
demonstrate compliance at the end of
the five-year milestone and 10-year
milestone and may do this by showing
that its required stand-alone voice plan,
and one service plan that offers
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broadband data services, if it offers such
plans, are:

(1) Substantially similar to a service
plan offered by at least one mobile
wireless service provider in the cellular
market area (CMA) for Anchorage,
Alaska, and

(2) Offered for the same or a lower
rate than the matching plan in the CMA
for Anchorage.

m 4. Section 54.313 is amended by
revising paragraph (f)(1)(i), adding
paragraph (f)(3), revising paragraph (g),
and adding paragraph (1) to read as
follows:

§54.313 Annual reporting requirements
for high-cost recipients.
* * * * *

(f) * % %

(1) EE

(i) A certification that it is taking
reasonable steps to provide upon
reasonable request broadband service at
actual speeds of at least 10 Mbps
downstream/1 Mbps upstream, with
latency suitable for real-time
applications, including Voice over
Internet Protocol, and usage capacity
that is reasonably comparable to
comparable offerings in urban areas as
determined in an annual survey, and
that requests for such service are met
within a reasonable amount of time; or
if the rate-of-return carrier is receiving
Alaska Plan support pursuant to
§54.306, a certification that it is offering
broadband service with latency suitable
for real-time applications, including
Voice over Internet Protocol, and usage
capacity that is reasonably comparable
to comparable offerings in urban areas,
and at speeds committed to in its
approved performance plan to the
locations it has reported pursuant to
§54.316(a), subject to any limitations
due to the availability of backhaul as
specified in paragraph (g) of this
section.

* * * * *

(3) For rate-of-return carriers
participating in the Alaska Plan,
funding recipients must certify as to
whether any terrestrial backhaul or
other satellite backhaul became
commercially available in the previous
calendar year in areas that were
previously served exclusively by
performance-limiting satellite backhaul.
To the extent that such new terrestrial
backhaul facilities are constructed, or
other satellite backhaul become
commercially available, or existing
facilities improve sufficiently to meet
the relevant speed, latency and capacity
requirements then in effect for
broadband service supported by the
Alaska Plan, the funding recipient must
provide a description of the backhaul

technology, the date at which that
backhaul was made commercially
available to the carrier, and the number
of locations that are newly served by the
new terrestrial backhaul or other
satellite backhaul. Within twelve
months of the new backhaul facilities
becoming commercially available,
funding recipients must certify that they
are offering broadband service with
latency suitable for real-time
applications, including Voice over
Internet Protocol, and usage capacity
that is reasonably comparable to
comparable offerings in urban areas.
Funding recipients’ minimum speed
deployment obligations will be
reassessed as specified by the

Commission.
* * * * *

(g) Areas with no terrestrial backhaul.
Carriers without access to terrestrial
backhaul that are compelled to rely
exclusively on satellite backhaul in their
study area must certify annually that no
terrestrial backhaul options exist. Any
such funding recipients must certify
they offer broadband service at actual
speeds of at least 1 Mbps downstream
and 256 kbps upstream within the
supported area served by satellite
middle-mile facilities. To the extent that
new terrestrial backhaul facilities are
constructed, or existing facilities
improve sufficiently to meet the
relevant speed, latency and capacity
requirements then in effect for
broadband service supported by the
Connect America Fund, within twelve
months of the new backhaul facilities
becoming commercially available,
funding recipients must provide the
certifications required in paragraphs (e)
or (f) of this section in full. Carriers
subject to this paragraph must comply
with all other requirements set forth in
the remaining paragraphs of this
section. These obligations may be
modified for carriers participating in the
Alaska Plan.

* * * * *

(1) In addition to the information and
certifications in paragraph (a) of this
section, any competitive eligible
telecommunications carrier
participating in the Alaska Plan must
provide the following:

(1) Funding recipients that have
identified in their approved
performance plans that they rely
exclusively on satellite backhaul for a
certain portion of the population in
their service area must certify as to
whether any terrestrial backhaul or
other satellite backhaul became
commercially available in the previous
calendar year in areas that were
previously served exclusively by

satellite backhaul. To the extent that
new terrestrial backhaul facilities are
constructed or other satellite backhaul
become commercially available, the
funding recipient must:

(i) Provide a description of the
backhaul technology;

(ii) Provide the date on which that
backhaul was made commercially
available to the carrier;

(ii1) Provide the number of the
population within their service area that
are served by the newly available
backhaul option; and

(iv) To the extent the funding
recipient has not already committed to
providing 4G LTE at 10/1 Mbps to the
population served by the newly
available backhaul by the end of the
plan term, submit a revised performance
commitment factoring in the availability
of the new backhaul option no later than
the due date of the Form 481 in which
they have certified that such backhaul
became commercially available.

(2) [Reserved]

m 5. Section 54.316 is amended by
revising paragraph (a)(1) and adding
paragraphs (a)(5) and (6) and (b)(6) to
read as follows:

§54.316 Broadband deployment reporting
and certification requirements for high-cost
recipients.

(a) * % %

(1) Recipients of high-cost support
with defined broadband deployment
obligations pursuant to § 54.308(a),
54.308(c), or §54.310(c) shall provide to
the Administrator on a recurring basis
information regarding the locations to
which the eligible telecommunications
carrier is offering broadband service in
satisfaction of its public interest
obligations, as defined in either § 54.308
or §54.309.

* * * * *

(5) Recipients subject to the
requirements of § 54.308(c) shall report
the number of newly deployed and
upgraded locations and locational
information, including geocodes, where
they are offering service providing
speeds they committed to in their
adopted performance plans pursuant to
§54.306(b).

(6) Recipients subject to the
requirements of § 54.308(c) or
§54.317(e) shall submit fiber network
maps or microwave network maps
covering eligible areas. At the end of
any calendar year for which middle-
mile facilities were deployed, these
recipients shall also submit updated
maps showing middle-mile facilities
that are or will be used to support their
services in eligible areas.

(b)* L



69714

Federal Register/Vol. 81, No. 195/Friday, October 7, 2016 /Rules and Regulations

(6) A rate-of-return carrier authorized
to receive Alaska Plan support pursuant
to § 54.306 shall provide:

(i) No later than March 1, 2022 a
certification that it fulfilled the
deployment obligations and is offering
service meeting the requisite public
interest obligations as specified in
§54.308(c) to the required number of
locations as of December 31, 2021.

(ii) No later than March 1, 2027 a
certification that it fulfilled the
deployment obligations and is offering
service meeting the requisite public
interest obligations as specified in
§54.308(c) to the required number of

locations as of December 31, 2026.
* * * * *

m 6. Section 54.317 is added to read as
follows:

§54.317 Alaska Plan for competitive
eligible telecommunications carriers
serving remote Alaska.

(a) Election of support. Subject to the
requirements of this section, certain
competitive eligible
telecommunications carriers serving
remote areas in Alaska, as defined in
§54.307(e)(3)(1), shall have a one-time
option to elect to participate in the
Alaska Plan. Carriers exercising this
option with approved performance
plans shall have their support frozen for
a period of ten years beginning on or
after January 1, 2017, at a date set by the
Wireless Telecommunications Bureau,
notwithstanding § 54.307.

(b) Carriers eligible for support. A
competitive eligible
telecommunications carrier shall be
eligible for frozen support pursuant to
the Alaska Plan if that carrier serves
remote areas in Alaska as defined by
§54.307(e)(3)(i) and if that carrier
certified that it served covered locations
in Alaska in its September 30, 2011,
filing of line counts with the
Administrator and submitted a
performance plan by August 23, 2016.

(c) Interim support for remote areas in
Alaska. From January 1, 2012, until
December 31, 2016, competitive eligible
telecommunications carriers subject to
the delayed phase down for remote
areas in Alaska pursuant to
§54.307(e)(3) shall receive support as
calculated in §54.307(e)(3)(v).

(d) Support amounts and support
term. For a period of 10 years beginning
on or after January 1, 2017, at a date set
by the Wireless Telecommunications
Bureau, notwithstanding § 54.307, each
Alaska Plan participant shall receive
monthly Alaska Plan support in an
amount equal to the annualized
monthly support amount it received for
December 2014. Alaska Plan

participants shall no longer be required
to file line counts.

(e) Use of frozen support. Frozen
support allocated through the Alaska
Plan may only be used to provide
mobile voice and mobile broadband
service in those census blocks in remote
areas of Alaska, as defined in
§54.307(e)(3)(i), that did not, as of
December 31, 2014, receive 4G LTE
service directly from providers that
were either unsubsidized or ineligible to
claim the delayed phase down under
§ 54.307(e)(3) and covering, in the
aggregate, at least 85 percent of the
population of the block. Nothing in this
section shall be interpreted to limit the
use of frozen support to build or
upgrade middle-mile infrastructure
outside such remote areas of Alaska if
such middle mile infrastructure is
necessary to the provision of mobile
voice and mobile broadband service in
such remote areas. Alaska Plan
participants may use frozen support to
provide mobile voice and mobile
broadband service in remote areas of
Alaska served by competitive eligible
telecommunications carrier partners of
ineligible carriers if those areas are
served using the competitive eligible
telecommunications carrier’s
infrastructure.

(f) Performance plans. In order to
receive support pursuant to this section,
a competitive eligible
telecommunications carrier must be
subject to a performance plan approved
by the Wireless Telecommunications
Bureau. The performance plan must
indicate specific deployment obligations
and performance requirements
sufficient to demonstrate that support is
being used in the public interest and in
accordance with paragraph (e) of this
section and the requirements adopted
by the Commission for the Alaska Plan.
For each level of wireless service offered
(2G/Voice, 3G, and 4G LTE) and each
type of middle mile used in connection
with that level of service, the
performance plan must specify
minimum speeds that will be offered to
a specified population by the end of the
fifth year of support and by the end of
the tenth year of support. Alaska Plan
participants shall, no later than the end
of the fourth year of the ten-year term,
review and modify their end-of-term
commitments in light of any new
developments, including newly
available infrastructure. The Wireless
Telecommunications Bureau may
require the filing of revised
commitments at other times if justified
by developments that occur after the
approval of the initial performance
commitments. If the specific
performance obligations are not

achieved in the time period identified in
the approved performance plans the
carrier shall be subject to § 54.320(c)
and (d).

(g) Phase down of non-participating
competitive eligible telecommunications
carrier high-cost support.
Notwithstanding § 54.307, and except as
provided in paragraph (h) of this
section, support distributed in Alaska
on or after January 1, 2017 to
competitive eligible
telecommunications carriers that serve
areas in Alaska other than remote areas
of Alaska, that are ineligible for frozen
support under paragraphs (b) or (e) of
this section, or that do not elect to
receive support under this section, shall
be governed by this paragraph. Such
support shall be subject to phase down
in three years as provided in paragraph
(g) of this section, except that carriers
that are not signatories to the Alaska
Plan will instead be subject to a three-
year phase down commencing on
September 1, 2017, and competitive
eligible telecommunications carriers
that are signatories to the Alaska Plan
but did not submit a performance plan
by August 23, 2016 shall not receive
support in remote areas beginning
January 1, 2017.

(1) From January 1, 2017, to December
31, 2017, each such competitive eligible
telecommunications carrier shall receive
two-thirds of the monthly support
amount the carrier received for
December 2014 for the relevant study
area.

(2) From January 1, 2018, to December
31, 2018, each such competitive eligible
telecommunications carrier shall receive
one-third of the monthly support
amount the carrier received for
December 2014 for the relevant study
area.

(3) Beginning January 1, 2019, no
such competitive eligible
telecommunications carrier shall receive
universal service support for the
relevant study area pursuant to this
section or §54.307.

(h) Support for unserved remote areas
of Alaska. Beginning January 1, 2017,
support that, but for paragraph (g) of
this section, would be allocated to
carriers subject to paragraph (g) of this
section shall be allocated for a reverse
auction, with performance obligations
established at the time of such auction,
for deployment of mobile service to
remote areas of Alaska, as defined in
§54.307(e)(3)(i), that are without
commercial mobile radio service as of
December 31, 2014.

m 7. Section 54.320 is amended by
revising paragraphs (d)(1) through (3) to
read as follows:
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§54.320 Compliance and recordkeeping
for the high-cost program.
* * * * *

(d) L

(1) Interim build-out milestones. Upon
notification that an eligible
telecommunications carrier has
defaulted on an interim build-out
milestone after it has begun receiving
high-cost support, the Wireline
Competition Bureau—or Wireless
Telecommunications Bureau in the case
of mobile carrier participants—will
issue a letter evidencing the default. For
purposes of determining whether a
default has occurred, a carrier must be
offering service meeting the requisite
performance obligations. The issuance
of this letter shall initiate reporting
obligations and withholding of a
percentage of the eligible
telecommunication carrier’s total
monthly high-cost support, if
applicable, starting the month following
the issuance of the letter:

(i) Tier 1.If an eligible
telecommunications carrier has a
compliance gap of at least five percent
but less than 15 percent of the number
of locations that the eligible
telecommunications carrier is required
to have built out to or, in the case of
Alaska Plan mobile-carrier participants,
population covered by the specified
technology, middle mile, and speed of
service in the carrier’s approved
performance plan, by the interim
milestone, the Wireline Competition
Bureau or Wireless Telecommunications
Bureau, will issue a letter to that effect.
Starting three months after the issuance
of this letter, the eligible
telecommunications carrier will be
required to file a report every three
months identifying the geocoded
locations to which the eligible
telecommunications carrier has newly
deployed facilities capable of delivering
broadband meeting the requisite
requirements with Connect America
support in the previous quarter, or, in
the case of Alaska Plan mobile-carrier
participants, the populations to which
the competitive eligible
telecommunications carrier has
extended or upgraded service meeting
their approved performance plan and
obligations. Eligible
telecommunications carriers that do not
file these quarterly reports on time will
be subject to support reductions as
specified in § 54.313(j). The eligible
telecommunications carrier must
continue to file quarterly reports until
the eligible telecommunications carrier
reports that it has reduced the
compliance gap to less than five percent
of the required number of locations (or
population, if applicable) for that

interim milestone and the Wireline
Competition Bureau or Wireless
Telecommunications Bureau issues a
letter to that effect.

(ii) Tier 2. If an eligible
telecommunications carrier has a
compliance gap of at least 15 percent
but less than 25 percent of the number
of locations that the eligible
telecommunications carrier is required
to have built out to or, in the case of
Alaska Plan mobile-carrier participants,
population covered by the specified
technology, middle mile, and speed of
service in the carrier’s approved
performance plan, by the interim
milestone, USAC will withhold 15
percent of the eligible
telecommunications carrier’s monthly
support for that state and the eligible
telecommunications carrier will be
required to file quarterly reports. Once
the eligible telecommunications carrier
has reported that it has reduced the
compliance gap to less than 15 percent
of the required number of locations (or
population, if applicable) for that
interim milestone for that state, the
Wireline Competition Bureau or
Wireless Telecommunications Bureau
will issue a letter to that effect, USAC
will stop withholding support, and the
eligible telecommunications carrier will
receive all of the support that had been
withheld. The eligible
telecommunications carrier will then
move to Tier 1 status.

(iii) Tier 3. If an eligible
telecommunications carrier has a
compliance gap of at least 25 percent
but less than 50 percent of the number
of locations that the eligible
telecommunications carrier is required
to have built out to by the interim
milestone, or, in the case of Alaska Plan
mobile-carrier participants, population
covered by the specified technology,
middle mile, and speed of service in the
carrier’s approved performance plan,
USAC will withhold 25 percent of the
eligible telecommunications carrier’s
monthly support for that state and the
eligible telecommunications carrier will
be required to file quarterly reports.
Once the eligible telecommunications
carrier has reported that it has reduced
the compliance gap to less than 25
percent of the required number of
locations (or population, if applicable)
for that interim milestone for that state,
the Wireline Competition Bureau or
Wireless Telecommunications Bureau
will issue a letter to that effect, the
eligible telecommunications carrier will
move to Tier 2 status.

(iv) Tier 4. If an eligible
telecommunications carrier has a
compliance gap of 50 percent or more of
the number of locations that the eligible

telecommunications carrier is required
to have built out to or, in the case of
Alaska Plan mobile-carrier participants,
population covered by the specified
technology, middle mile, and speed of
service in the carrier’s approved
performance plan, by the interim
milestone:

(A) USAC will withhold 50 percent of
the eligible telecommunications
carrier’s monthly support for that state,
and the eligible telecommunications
carrier will be required to file quarterly
reports. As with the other tiers, as the
eligible telecommunications carrier
reports that it has lessened the extent of
its non-compliance, and the Wireline
Competition Bureau or Wireless
Telecommunications Bureau issues a
letter to that effect, it will move down
the tiers until it reaches Tier 1 (or no
longer is out of compliance with the
relevant interim milestone).

(B) If after having 50 percent of its
support withheld for six months the
eligible telecommunications carrier has
not reported that it is eligible for Tier 3
status (or one of the other lower tiers),
USAC will withhold 100 percent of the
eligible telecommunications carrier’s
monthly support and will commence a
recovery action for a percentage of
support that is equal to the eligible
telecommunications carrier’s
compliance gap plus 10 percent of the
ETC’s support that has been disbursed
to that date.

(v) If at any point during the support
term, the eligible telecommunications
carrier reports that it is eligible for Tier
1 status, it will have its support fully
restored, USAC will repay any funds
that were recovered or withheld, and it
will move to Tier 1 status.

(2) Final milestone. Upon notification
that the eligible telecommunications
carrier has not met a final milestone, the
eligible telecommunications carrier will
have twelve months from the date of the
final milestone deadline to come into
full compliance with this milestone. If
the eligible telecommunications carrier
does not report that it has come into full
compliance with this milestone within
twelve months, the Wireline
Competition Bureau—or Wireless
Telecommunications Bureau in the case
of mobile carrier participants—will
issue a letter to this effect. In the case
of Alaska Plan mobile carrier
participants, USAC will then recover
the percentage of support that is equal
to 1.89 times the average amount of
support per location received by that
carrier over the 10-year term for the
relevant percentage of population. For
other recipients of high-cost support,
USAC will then recover the percentage
of support that is equal to 1.89 times the
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average amount of support per location
received in the state for that carrier over
the term of support for the relevant
number of locations plus 10 percent of
the eligible telecommunications
carrier’s total relevant high-cost support
over the support term for that state.

(3) Compliance reviews. If subsequent
to the eligible telecommunications
carrier’s support term, USAC
determines in the course of a
compliance review that the eligible
telecommunications carrier does not
have sufficient evidence to demonstrate
that it is offering service to all of the
locations required by the final milestone
or, in the case of Alaska Plan
participants, did not provide service
consistent with the carrier’s approved
performance plan, USAC shall recover a
percentage of support from the eligible
telecommunications carrier as specified
in paragraph (d)(2) of this section.

m 8. Section 54.321 is added to subpart
D to read as follows:

§54.321 Reporting and certification
requirements for Alaska Plan participants.

Any competitive eligible
telecommunications carrier authorized
to receive Alaska Plan support pursuant
to § 54.317 shall provide:

(a) No later than 60 days after the end
of each participating carrier’s first five-
year term of support, a certification that
it has met the obligations contained in
the performance plan approved by the
Wireless Telecommunications Bureau,
including any obligations pursuant to a
revised approved performance plan and
that it has met the requisite public
interest obligations contained in the
Alaska Plan Order. For Alaska Plan
participants receiving more than $5
million annually in support, this
certification shall be accompanied by
data received or used from drive tests
analyzing network coverage for mobile
service covering the population for
which support was received and
showing mobile transmissions to and
from the carrier’s network meeting or
exceeding the minimum expected
download and upload speeds delineated
in the approved performance plan.

(b) No later than 60 days after the end
of each participating carrier’s second
five-year term of support, a certification
that it has met the obligations contained
in the performance plan approved by
the Wireless Telecommunications
Bureau, including any obligations
pursuant to a revised approved
performance plan, and that it has met
the requisite public interest obligations
contained in the Alaska Plan Order. For
Alaska Plan participants receiving more
than $5 million annually in support,
this certification shall be accompanied

by data received or used from drive tests
analyzing network coverage for mobile
service covering the population for
which support was received and
showing mobile transmissions to and
from the carrier’s network meeting or
exceeding the minimum expected
download and upload speeds delineated
in the approved performance plan.

PART 69—ACCESS CHARGES

m 9. The authority citation for part 69
continues to read as follows:

Authority: 47 U.S.C. 154, 201, 202, 203,
205, 218, 220, 254, 403.
m 10. Section 69.104 is amended by
revising paragraph (s) to read as follows:

§69.104 End user common line for non-
price cap incumbent local exchange
carriers.
* *

(s) End User Common Line Charges
for incumbent local exchange carriers
not subject to price cap regulation that
elect model-based support pursuant to
§54.311 of this chapter or Alaska Plan
support pursuant to §54.306 of this
chapter are limited as follows:

(1) The maximum charge a non-price
cap local exchange carrier that elects
model-based support pursuant to
§54.311 of this chapter or Alaska Plan
support pursuant to § 54.306 of this
chapter may assess for each residential
or single-line business local exchange
service subscriber line is the rate in
effect on the last day of the month
preceding the month for which model-
based support or Alaska Plan support,
as applicable, is first provided.

(2) The maximum charge a non-price
cap local exchange carrier that elects
model-based support pursuant to
§54.311 of this chapter or Alaska Plan
support pursuant to §54.306 of this
chapter may assess for each multi-line
business local exchange service
subscriber line is the rate in effect on
the last day of the month preceding the
month for which model-based support
or Alaska Plan support, as applicable, is
first provided.

m 11. Section 69.115 is amended by
revising paragraph (f) to read as follows:

* * *

§69.115 Special access surcharges.

* * * * *

(f) The maximum special access
surcharge a non-price cap local
exchange carrier that elects model-based
support pursuant to § 54.311 of this
chapter or Alaska Plan support pursuant
to § 54.306 of this chapter may assess is
the rate in effect on the last day of the
month preceding the month for which
model-based support or Alaska Plan
support, as applicable, is first provided.

m 12. Section 69.130 is amended by
revising paragraph (b) to read as follows:

§69.130 Line port costs in excess of basic
analog service.
* * * * *

(b) The maximum charge a non-price
cap local exchange carrier that elects
model-based support pursuant to
§54.311 of this chapter or Alaska Plan
support pursuant to § 54.306 of this
chapter may assess is the rate in effect
on the last day of the month preceding
the month for which model-based
support or Alaska Plan support, as
applicable, is first provided.

m 13. Section 69.132 is amended by
revising paragraphs (c) and (d) to read
as follows:

§69.132 End user Consumer Broadband-
Only Loop charge for non-price cap
incumbent local exchange carriers.

* * * * *

(c) For carriers not electing model-
based support pursuant to § 54.311 of
this chapter or Alaska Plan support
pursuant to § 54.306 of this chapter, the
single-line rate or charge shall be
computed by dividing one-twelfth of the
projected annual revenue requirement
for the Consumer Broadband-Only Loop
category (net of the projected annual
Connect America Fund Broadband Loop
Support attributable to consumer
broadband-only loops) by the projected
average number of consumer
broadband-only service lines in use
during such annual period.

(d) The maximum monthly per line
charge for each Consumer Broadband-
Only Loop provided by a non-price cap
local exchange carrier that elects model-
based support pursuant to § 54.311 of
this chapter or Alaska Plan support
pursuant to § 54.306 of this chapter
shall be $42.

[FR Doc. 2016-23918 Filed 10-6—16; 8:45 am|
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 32

[Docket No. FWS-HQ-NWRS-2016-0007;
FXRS12650900000—-167—-FF09R26000]

RIN 1018-BB31

2016-2017 Refuge-Specific Hunting
and Sport Fishing Regulations
Correction

In rule document 2016-23190
appearing on pages 68874—-68921 in the
issue of Tuesday, October 4, 2016, make
the following correction:
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§32.25 [Corrected]

On page 68893, beginning in the first
column, in the ninth line, amendatory
instruction 7. should read as follows.

7. Amend § 32.25 by:

a. Revising paragraphs A, B, and C
under the entry Alamosa National
Wildlife Refuge;

b. Adding, in alphabetical order, an
entry for Baca National Wildlife Refuge;
and

c. Revising paragraphs A, B, and C
under the entry Monte Vista National
Refuge.

The addition and revisions read as
follows:

§32.25 Colorado.

* * * * *

Alamosa National Wildlife Refuge

A. Migratory Game Bird Hunting. We
allow hunting of geese, ducks, coots,
snipe, Eurasian collared-doves, and
mourning doves on designated areas of
the refuge in accordance with State and
Federal regulations, and subject to the
following conditions:

1. We allow Eurasian collared-dove
hunting only during the mourning dove
season.

2. You may possess only approved
nontoxic shot for hunting (see § 32.2(k)).

3. The only acceptable methods of
take are shotguns, hand-held bows, and
hawking/falconry.

4. Persons possessing, transporting, or
carrying firearms on national wildlife
refuges must comply with all provisions
of State and local law. Persons may only
use (discharge) firearms in accordance
with refuge regulations (see § 27.42 of
this chapter and specific refuge
regulations in this part 32).

B. Upland Game Hunting. We allow
hunting of cottontail rabbit, and black-
tailed and whitetailed jackrabbit, on
designated areas of the refuge in
accordance with State regulations and
subject to the following conditions:

1. Conditions A2, A3 and A4 apply.

C. Big Game Hunting. We allow
hunting of elk on designated areas of the
refuge in accordance with State
regulations and subject to the following
conditions:

1. Condition A4 applies.

2. You must possess a valid State
license and a refuge-specific permit
from the State, or a valid State license
issued specifically for the refuge, to
hunt elk. State license selection will be
made via the Colorado Parks and

Wildlife hunt selection process.
* * * * *

Baca National Wildlife Refuge

A. Migratory Game Bird Hunting. We
allow hunting of Eurasian collared-

doves and mourning doves only in
designated areas of the refuge in
accordance with State and Federal
regulations, and subject to the following
conditions:

1. We allow Eurasian collared-dove
hunting only during the mourning dove
season.

2. You may possess only approved
nontoxic shot for hunting (see § 32.2(k)).

3. The only acceptable methods of
take are shotguns, hand-held bows, and
hawking/falconry.

4. Persons possessing, transporting, or
carrying firearms on national wildlife
refuges must comply with all provisions
of State and local law. Persons may only
use (discharge) firearms in accordance
with refuge regulations (see § 27.42 of
this chapter and specific refuge
regulations in this part 32).

B. Upland Game Hunting. We allow
hunting of cottontail rabbit, and black-
tailed and whitetailed jackrabbit, on
designated areas of the refuge in
accordance with State regulations and
subject to the following conditions:

1. Conditions A2 and A4 apply.

2. We prohibit handguns for hunting.

3. Shotguns, rifles firing rim-fire
cartridges less than .23 caliber, hand-
held bows, pellet guns, slingshots, and
hawking/falconry are the only
acceptable methods of take.

C. Big Game Hunting. We allow
hunting of elk on designated areas of the
refuge in accordance with State
regulations and subject to the following
conditions:

1. Condition A4 applies.

2. You must possess a valid State
license and a refuge-specific permit
from the State, or a valid State license
issued specifically for the refuge, to
hunt elk. State license selection will be
made via the Colorado Parks and
Wildlife hunt selection process.

D. Sport Fishing. [Reserved]

* * * * *

Monte Vista National Wildlife Refuge

A. Migratory Game Bird Hunting. We
allow hunting of geese, ducks, coots,
snipe, Eurasian collared-doves, and
mourning doves on designated areas of
the refuge in accordance with State and
Federal regulations, and subject to the
following conditions:

1. We allow Eurasian collared-dove
hunting only during the mourning dove
season.

2. You may possess only approved
nontoxic shot for hunting (see § 32.2(k)).

3. The only acceptable methods of
take are shotguns, hand-held bows, and
hawking/falconry.

4. Persons possessing, transporting, or
carrying firearms on national wildlife
refuges must comply with all provisions

of State and local law. Persons may only
use (discharge) firearms in accordance
with refuge regulations (see § 27.42 of
this chapter and specific refuge
regulations in this part 32).

B. Upland Game Hunting. We allow
hunting of cottontail rabbit, and black-
tailed and whitetailed jackrabbit, on
designated areas of the refuge in
accordance with State regulations and
subject to the following conditions:

1. Conditions A2, A3, and A4 apply.

C. Big Game Hunting. We allow
hunting of elk on designated areas of the
refuge in accordance with State
regulations and subject to the following
conditions:

1. Condition A4 applies.

2. You must possess a valid State
license and a refuge-specific permit
from the State, or a valid State license
issued specifically for the refuge, to
hunt elk. State license selection will be
made via the Colorado Parks and
Wildlife hunt selection process.

3. During firearms elk seasons,
hunters must follow State law for use of
hunter orange.

* * * * *
[FR Doc. C1-2016-23190 Filed 10-6-16; 8:45 am]
BILLING CODE 1301-00-D

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 130717632—-4285-02]
RIN 0648-XE902

International Fisheries; Pacific Tuna
Fisheries; 2016 Bigeye Tuna Longline
Fishery Reopening in the Eastern
Pacific Ocean

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; fishery
reopening.

SUMMARY: NMFS is temporarily
reopening the U.S. pelagic longline
fishery for bigeye tuna for vessels over
24 meters in overall length in the
eastern Pacific Ocean (EPO) because
part of the 500 metric ton (mt) catch
limit remains available after NMFS
closed the fishery on July 25, 2016. This
action will allow U.S. vessels to access
the remainder of the catch limit, which
was established by the Inter-American
Tropical Tuna Commission (IATTC) in
Resolution G-13-01.

DATES: The reopening is effective
October 4, 2016 until the effective date
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of a notice of closure which will be
published in the Federal Register, or
through 11:59 p.m. local time December
31, 2016, whichever comes first.

FOR FURTHER INFORMATION CONTACT:
Taylor Debevec, NMFS West Coast
Region, 562—-980—4066.

SUPPLEMENTARY INFORMATION: The
United States is a member of the IATTC,
which was established under the
Convention for the Establishment of an
Inter-American Tropical Tuna
Commission signed in 1949
(Convention). The Convention provides
an international agreement to ensure the
effective international conservation and
management of highly migratory species
of fish in the IATTC Convention Area.
The IATTC Convention Area, as
amended by the Antigua Convention,
includes the waters of the EPO bounded
by the coast of the Americas, the 50° N.
and 50° S. parallels, and the 150° W.
meridian.

Pelagic longline fishing in the EPO is
managed, in part, under the Tuna
Conventions Act as amended (Act), 16
U.S.C. 951-962. Under the Act, NMFS
must publish regulations to carry out
recommendations of the IATTC that
have been approved by the Department
of State (DOS). In 2013, the IATTC
adopted Resolution C-13-01, which
establishes an annual catch limit of
bigeye tuna for longline vessels over 24

meters. For calendar years 2014, 2015,
and 2016, the catch of bigeye tuna by
longline gear in the IATTC Convention
Area by fishing vessels of the United
States that are over 24 meters in overall
length is limited to 500 mt per year.
With the approval of the DOS, NMFS
implemented this catch limit by notice-
and-comment rulemaking under the Act
(79 FR 19487, April 9, 2014, and
codified at 50 CFR 300.25).

NMFS, through monitoring retained
catches of bigeye tuna noted in logbook
data submitted by vessel captains and
other available information from the
longline fisheries in the IATTC
Convention Area, determined that the
2016 catch limit would be reached by
July 25, 2016, and published a notice in
the Federal Register announcing the
closure of the fishery (81 FR 46614, July
18, 2016). However, after reviewing the
catch data, NMFS determined that
approximately 250 mt of the catch limit
remains available. Therefore, NMFS is
publishing this notice to reopen the
fishery so that the remainder of the
catch limit may be caught. All fishing
for the remaining catch limit must be
done in accordance with regulations at
50 CFR 300.25. NMFS will continue to
monitor bigeye tuna catch and publish
a notice of closure if the catch limit will
be reached before the catch limit
regulations expire on December 31,

2016. Notice of a fishery closure will be
published 7 calendar days in advance of
the effective date.

Classification

NMEF'S has determined there is good
cause to waive prior notice and
opportunity for public comment
pursuant to 5 U.S.C. 553(b)(B).
Compliance with the notice and
comment requirement would be
impracticable and contrary to the public
interest because this action is simply a
correction to a premature closure and is
of benefit to fishermen since they
cannot currently access the fishery.
Moreover, NMFS previously solicited
and considered public comments on the
rule that established the catch limit (79
FR 19487, April 9, 2014). For the same
reasons, NMFS has also determined
there is good cause to waive the
requirement for a 30-day delay in
effectiveness under 5 U.S.C. 553(d)(3).

This action is required by § 300.25(b)
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 951 ef seq.

Dated: October 4, 2016
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2016-24347 Filed 10-4-16; 4:15 pm]
BILLING CODE 3510-22-P



69719

Proposed Rules

Federal Register
Vol. 81, No. 195

Friday, October 7, 2016
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issuance of rules and regulations. The
purpose of these notices is to give interested
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rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
[NRC-2016-0137]
RIN 3150-AJ77

List of Approved Spent Fuel Storage
Casks: NAC International
MAGNASTOR® Cask System;
Certificate of Compliance No. 1031,
Amendment No. 6

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is proposing to
amend its spent fuel storage regulations
by revising the NAC International
(NAC), MAGNASTOR® Cask System
listing within the “List of approved
spent fuel storage casks” to include
Amendment No. 6 to Certificate of
Compliance (CoC) No. 1031.
Amendment No. 6 revises NAC—
MAGNASTOR technical specifications
(TSs) to align with the NAC Multi-
Purpose Canister (MPC) and NAC
Universal MPC System TSs. The CoC
No. 1031 TSs require that a program be
established and maintained for loading,
unloading, and preparing fuel for
storage without any indication of
duration for the program. Amendment
No. 6 limits maintenance of this
program until all spent fuel is removed
from the spent fuel pool and transport
operations are completed. Related
training and radiation protection
program requirements are modified
accordingly. Additionally, Amendment
No. 6 incorporates the change to
Limiting Condition for Operation 3.1.1
previously approved by the NRC in CoC
No. 1031 Amendment No. 4.

DATES: Submit comments by November
7, 2016. Comments received after this
date will be considered if it is practical
to do so, but the NRC staff is able to
ensure consideration only for comments
received on or before this date.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2016-0137. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e Email comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive an automatic email reply
confirming receipt, then contact us at
301-415-1677.

e Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, ATTN:
Rulemakings and Adjudications Staff.

e Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
(Eastern Time) Federal workdays;
telephone: 301-415-1677.

For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Keith McDaniel, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,

Washington, DC 20555-0001; telephone:

301-415-5252 or email:
Keith.McDaniel@nrc.gov.
SUPPLEMENTARY INFORMATION:

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRG-2016—
0137 when contacting the NRC about
the availability of information for this
action. You may obtain publicly-
available information related to this
action by any of the following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2016-0137.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/

adams.html. To begin the search, select
“ADAMS Public Documents’” and then
select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415—-4737, or by
email to pdr.resource@nrc.gov. For the
convenience of the reader, instructions
about obtaining materials referenced in
this document are provided in the
““Availability of Documents” section.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

B. Submitting Comments

Please include Docket ID NRC-2016—
0137 in your comment submission. The
NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at http://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Procedural Background

This proposed rule is limited to the
changes contained in Amendment No. 6
to CoC No. 1031 and does not include
other aspects of the NAC
MAGNASTOR® Cask System design.
Because the NRC considers this action
noncontroversial and routine, the NRC
is publishing this proposed rule
concurrently with a direct final rule in
the Rules and Regulations section of this
issue of the Federal Register. Adequate
protection of public health and safety
continues to be ensured. The direct final
rule will become effective on December
21, 2016. However, if the NRC receives
significant adverse comments on this
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proposed rule by November 7, 2016,
then the NRC will publish a document
that withdraws the direct final rule. If
the direct final rule is withdrawn, the
NRC will address the comments
received in response to these proposed
revisions in a subsequent final rule.
Absent significant modifications to the
proposed revisions requiring
republication, the NRC will not initiate
a second comment period on this action
in the event the direct final rule is
withdrawn.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(a) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be

ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change (other than editorial)
to the rule, CoC, or TSs.

For additional procedural information
and the regulatory analysis, see the
direct final rule published in the Rules
and Regulations section of this issue of
the Federal Register.

III. Background

Section 218(a) of the Nuclear Waste
Policy Act (NWPA) of 1982, as
amended, requires that “‘the Secretary
[of the Department of Energy] shall
establish a demonstration program, in
cooperation with the private sector, for
the dry storage of spent nuclear fuel at
civilian nuclear power reactor sites,
with the objective of establishing one or
more technologies that the [Nuclear
Regulatory] Commission may, by rule,
approve for use at the sites of civilian
nuclear power reactors without, to the
maximum extent practicable, the need
for additional site-specific approvals by
the Commission.” Section 133 of the
NWPA states, in part, that “[the
Commission] shall, by rule, establish
procedures for the licensing of any
technology approved by the
Commission under Section 219(a) [sic:
218(a)] for use at the site of any civilian
nuclear power reactor.”

To implement this mandate, the
Commission approved dry storage of
spent nuclear fuel in NRC-approved
casks under a general license by
publishing a final rule which added a

new subpart K in part 72 of title 10 of
the Code of Federal Regulations (10
CFR) entitled, “General License for
Storage of Spent Fuel at Power Reactor
Sites” (55 FR 29181; July 18, 1990). This
rule also established a new subpart L in
10 CFR part 72 entitled, “Approval of
Spent Fuel Storage Casks,” which
contains procedures and criteria for
obtaining NRC approval of spent fuel
storage cask designs. The NRC
subsequently issued a final rule on
November 21, 2008 (73 FR 70587), that
approved the NAC MAGNASTOR® Cask
System design and added it to the list

of NRG-approved cask designs in 10
CFR 72.214 as CoC No. 1031.

IV. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise,
well-organized manner that also follows
other best practices appropriate to the
subject or field and the intended
audience. The NRC has written this
document to be consistent with the
Plain Writing Act as well as the
Presidential Memorandum, “Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31883).
The NRC requests comment on the
proposed rule with respect to clarity
and effectiveness of the language used.

V. Availability of Documents

The documents identified in the
following table are available to
interested persons as indicated.

Document

ADAMS
Accession No.

NAC License Amendment Request, Letter Dated December 11, 2015
Proposed CoC No. 1031, Amendment No. 6 .....
Proposed CoC No. 1031, Amendment No. 6—Technical Specifications, Appendix A
Proposed CoC No. 1031, Amendment No. 6—Technical Specifications, Appendix B
CoC No. 1031, Amendment No. 6—Preliminary Safety Evaluation Report

ML15349A941.
ML16119A101.
ML16119A110.
ML16119A118.
ML16119A123.

The NRC may post materials related
to this document, including public
comments, on the Federal rulemaking
Web site at http://www.regulations.gov
under Docket ID NRC-2016—0137. The
Federal rulemaking Web site allows you
to receive alerts when changes or
additions occur in a docket folder. To
subscribe: (1) Navigate to the docket
folder (NRC-2016-0137); (2) click the
“Sign up for Email Alerts” link; and (3)
enter your email address and select how
frequently you would like to receive
emails (daily, weekly, or monthly).

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Hazardous waste, Indians,
Intergovernmental relations, Manpower
training programs, Nuclear energy,
Nuclear materials, Occupational safety
and health, Penalties, Radiation
protection, Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; the Nuclear Waste Policy

Act of 1982, as amended; and 5 U.S.C.
552 and 553; the NRC is proposing to
adopt the following amendments to 10
CFR part 72:

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

m 1. The authority citation for part 72
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 51, 53, 57, 62, 63, 65, 69, 81, 161, 182,
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183, 184, 186, 187, 189, 223, 234, 274 (42
U.S.C. 2071, 2073, 2077, 2092, 2093, 2095,
2099, 2111, 2201, 2210e, 2232, 2233, 2234,
2236, 2237, 2238, 2273, 2282, 2021); Energy
Reorganization Act of 1974, secs. 201, 202,
206, 211 (42 U.S.C. 5841, 5842, 5846, 5851);
National Environmental Policy Act of 1969
(42 U.S.C. 4332); Nuclear Waste Policy Act
of 1982, secs. 117(a), 132, 133, 134, 135, 137,
141, 145(g), 148, 218(a) (42 U.S.C. 10137(a),
10152, 10153, 10154, 10155, 10157, 10161,
10165(g), 10168, 10198(a)); 44 U.S.C. 3504
note.

m 2.In §72.214, Certificate of
Compliance 1031 is revised to read as
follows:

§72.214 List of approved spent fuel
storage casks.
* * * * *

Certificate Number: 1031.

Initial Certificate Effective Date:
February 4, 2009, superseded by Initial
Certificate, Revision 1, on February 1,
2016.

Initial Certificate, Revision 1, Effective
Date: February 1, 2016.

Amendment Number 1 Effective Date:
August 30, 2010, superseded by
Amendment Number 1, Revision 1, on
February 1, 2016.

Amendment Number 1, Revision 1,
Effective Date: February 1, 2016.

Amendment Number 2 Effective Date:
January 30, 2012, superseded by
Amendment Number 2, Revision 1, on
February 1, 2016.

Amendment Number 2, Revision 1,
Effective Date: February 1, 2016.

Amendment Number 3 Effective Date:
July 25, 2013, superseded by
Amendment Number 3, Revision 1, on
February 1, 2016.

Amendment Number 3, Revision 1,
Effective Date: February 1, 2016.

Amendment Number 4 Effective Date:
April 14, 2015.

Amendment Number 5 Effective Date:
June 29, 2015.

Amendment Number 6 Effective Date:
December 21, 2016.

SAR Submitted by: NAC
International, Inc.

SAR Title: Final Safety Analysis
Report for the MAGNASTOR® System.

Docket Number: 72—1031.

Certificate Expiration Date: February
4, 2029.

Model Number: MAGNASTOR®.

* * * * *

Dated at Rockville, Maryland, this 23rd day
of September, 2016.

For the Nuclear Regulatory Commission.
Glenn M. Tracy,
Acting Executive Director for Operations.
[FR Doc. 2016—24316 Filed 10-6—16; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL ELECTION COMMISSION

11 CFR Parts 100, 106, and 109
[Notice 2016-11]

Rulemaking Petition: Political Party
Rules

AGENCY: Federal Election Commission.

ACTION: Rulemaking Petition: Notice of
availability.

SUMMARY: On June 15, 2016, the Federal
Election Commission received a Petition
for Rulemaking asking the Commission
to revise existing rules regarding the use
of federal funds to pay for certain
activities of state, district, or local
committees of a political party. The
Commission seeks comments on this
petition.

DATES: Comments must be submitted on
or before January 30, 2017.

ADDRESSES: All comments must be in
writing. Commenters are encouraged to
submit comments electronically via the
Commission’s Web site at http://
www.fec.gov/fosers, reference REG
2016—-03, or by email to
PoliticalPartyRules@fec.gov.
Alternatively, commenters may submit
comments in paper form, addressed to
the Federal Election Commission, Attn.:
Mr. Neven F. Stipanovic, Acting
Assistant General Counsel, 999 E Street
NW., Washington, DC 20463.

Each commenter must provide, at a
minimum, his or her first name, last
name, city, state, and zip code. All
properly submitted comments,
including attachments, will become part
of the public record, and the
Commission will make comments
available for public viewing on the
Commission’s Web site and in the
Commission’s Public Records room.
Accordingly, commenters should not
provide in their comments any
information that they do not wish to
make public, such as a home street
address, personal email address, date of
birth, phone number, social security
number, or driver’s license number, or
any information that is restricted from
disclosure, such as trade secrets or
commercial or financial information
that is privileged or confidential.

FOR FURTHER INFORMATION CONTACT: Mr.
Neven F. Stipanovic, Acting Assistant
General Counsel, or Mr. Joseph P.
Wenzinger, Attorney, Office of General
Counsel, 999 E Street NW., Washington,
DC 20463, (202) 694—1650 or (800) 424—
9530.

SUPPLEMENTARY INFORMATION: On June
15, 2016, the Federal Election
Commission received a Petition for
Rulemaking from the Minnesota

Democratic-Farmer-Labor Party and its
Chair, Ken Martin, requesting that the
Commission amend several regulations
applicable to political parties.

First, the Federal Election Campaign
Act, 52 U.S.C. 3010146 (the “Act”), as
amended by the Bipartisan Campaign
Reform Act (“BCRA”’), and Commission
regulations provide that a state, district,
or local committee of a political party
must pay for “Federal election activity”
with either entirely federal funds or, in
other instances, a mix of federal funds
and “Levin funds.” See 52 U.S.C.
30125(b); 11 CFR 300.32. Under
Commission regulations, “Federal
election activity” includes certain
activities that urge, encourage, or assist
people to register to vote or to vote. See
11 CFR 100.24; Definition of Federal
Election Activity, 75 FR 55257, 55260
(Sept. 10, 2010). The petitioners request
that the Commission narrow this
definition.

Second, Commission regulations
provide that political parties must use a
federal account to pay the salary, wages,
and fringe benefits of an employee who
spends more than 25 percent of that
individual’s time on “Federal election
activities” or on conduct “in connection
with a Federal election.” See 11 CFR
106.7(d)(1)(i)—(ii). The petitioners ask
the Commission to amend this rule to
omit “Federal election activities” from
the calculation, covering only activities
“in connection with a Federal election.”

Finally, the petitioners ask the
Commission to consider additional
regulatory modifications listed in
Commission Agenda Document No. 15—
54—A, a proposed resolution that
recommended amending several rules to
(1) allow political parties ““to discuss
issue advertisements with candidates,”
“republish parts of candidate materials
in party materials,” and “distribute
volunteer campaign materials without
triggering coordination limits,” see 11
CFR 109.37; (2) “[elxpand political
party freedom to engage in volunteer
activities such as volunteer mail drives,
phone banks, and literature
distribution,” see id. 100.87, 100.147;
and (3) modify the definition of
“Federal election activity’’ to permit
“political parties to register voters and
urge citizens to vote on behalf of state
and local candidates free from FEC
regulation” and to “employ people to
engage in state and local get-out-the-
vote activities with state funds,” see id.
100.24.

The Commission seeks comments on
the petition. The public may inspect the
Petition for Rulemaking on the
Commission’s Web site at http://
www.fec.gov/fosers, or in the
Commission’s Public Records Office,
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999 E Street NW., Washington, DC
20463, Monday through Friday, from 9
a.m. to 5 p.m. Interested persons may
also obtain a copy of the petition by
dialing the Commission’s Faxline
service at (202) 501-3413 and following
its instructions. Request document
#283.

The Commission will not consider the
petition’s merits until after the comment
period closes. If the Commission
decides that the petition has merit, it
may begin a rulemaking proceeding.
The Commission will announce any
action that it takes in the Federal
Register.

On behalf of the Commission,

Dated: September 29, 2016.

Matthew S. Petersen,
Chairman, Federal Election Commaission.
[FR Doc. 2016-24310 Filed 10-6-16; 8:45 am]
BILLING CODE 6715-01-P

FEDERAL ELECTION COMMISSION

11 CFR Parts 102, 104, 106, 109, 110,
9008, and 9012

[Notice 2016-10]

Rulemaking Petition: Implementing the
Consolidated and Further Continuing
Appropriations Act, 2015

AGENCY: Federal Election Commission.

ACTION: Rulemaking Petition: Notice of
availability.

SUMMARY: The Federal Election
Commission has received a Petition for
Rulemaking that asks the Commission to
amend its regulations to implement
amendments to the Federal Election
Campaign Act made by the
Consolidated and Further Continuing
Appropriations Act, 2015, which
established certain new accounts for
national party committees. The petition
also asks the Commission to amend its
regulations regarding convention
committees. The Commission seeks
comments on this petition.

DATES: Comments must be submitted on
or before January 30, 2017.

ADDRESSES: All comments must be in
writing. Commenters are encouraged to
submit comments electronically via the
Commission’s Web site at http://
www.fec.gov/fosers, reference REG
2014-10, or by email to
NationalPartyAccounts@fec.gov.
Alternatively, commenters may submit
comments in paper form, addressed to
the Federal Election Commission, Attn.:
Neven F. Stipanovic, Acting Assistant
General Gounsel, 999 E Street NW.,
Washington, DC 20463.

Each commenter must provide, at a
minimum, his or her first name, last
name, city, state, and zip code. All
properly submitted comments,
including attachments, will become part
of the public record, and the
Commission will make comments
available for public viewing on the
Commission’s Web site and in the
Commission’s Public Records room.
Accordingly, commenters should not
provide in their comments any
information that they do not wish to
make public, such as a home street
address, personal email address, date of
birth, phone number, social security
number, or driver’s license number, or
any information that is restricted from
disclosure, such as trade secrets or
commercial or financial information
that is privileged or confidential.

FOR FURTHER INFORMATION CONTACT: Mr.
Neven F. Stipanovic, Acting Assistant
General Counsel, or Mr. Tony Buckley
or Ms. Esther D. Gyory, Attorneys,
Office of General Counsel, 999 E Street
NW., Washington, DC 20463, (202) 694—
1650 or (800) 424—9530.
SUPPLEMENTARY INFORMATION: On
January 8, 2016, the Federal Election
Commission received a Petition for
Rulemaking from the Perkins Coie LLP
Political Law Group. The petition asks
the Commission to adopt new
regulations, and to revise its current
regulations, to implement amendments
to the Federal Election Campaign Act,
52 U.S.C. 30101-46 (“FECA”), made by
the Consolidated and Further
Continuing Appropriations Act, 2015,
Pub. L. 113-235, 128 Stat. 2130, 2772
(2014) (the “Appropriations Act”). The
petition also asks the Commission to
adopt new regulations, and to amend its
current regulations, regarding
convention committees.

The Appropriations Act amended
FECA by establishing separate limits on
contributions to three types of
segregated accounts of national party
committees (collectively “party
segregated accounts”). The party
segregated accounts are for expenses
incurred with respect to (1) presidential
nominating conventions; (2) party
headquarters buildings; and (3) election
recounts or contests and other legal
proceedings. 52 U.S.C. 30116(a)(9). The
Appropriations Act permits a national
party committee to maintain the party
segregated accounts in addition to any
other federal accounts that the
committee may lawfully maintain.

Under the Appropriations Act, a
national party committee may use its
presidential nominating convention
account “‘solely to defray expenses
incurred with respect to a presidential

nominating convention (including the
payment of deposits) or to repay loans
the proceeds of which were used to
defray such expenses, except that the
aggregate amount of expenditures the
national committee of a political party
may make from such account may not
exceed $20,000,000 with respect to any
single convention.” 52 U.S.C.
30116(a)(9)(A). A committee may use its
party headquarters building account
“solely to defray expenses incurred with
respect to the construction, purchase,
renovation, operation, and furnishing of
one or more headquarters buildings of
the party or to repay loans the proceeds
of which were used to defray such
expenses, or otherwise to restore funds
used to defray such expenses.” 52
U.S.C. 30116(a)(9)(B). Finally, a national
party committee may use its election
recounts or contests and other legal
proceedings account to “defray
expenses incurred with respect to the
preparation for and the conduct of
election recounts and contests and other
legal proceedings.” 52 U.S.C.
30116(a)(9)(C). The petition asks the
Commission to adopt a “new regulatory
framework” for each type of party
segregated account and to amend
current regulations, or adopt new
regulations, that would apply to all such
accounts.

The petition also addresses
convention committees. Until recently,
national party committees were entitled
to receive public funds to defray the
costs of their presidential nominating
conventions. See 26 U.S.C. 9001-9013
(2012); 11 CFR part 9008. Commission
regulations therefore established
convention committees ‘“as a necessary
requirement in order to enable the
Commission to know who has initial
responsibility for handling public funds
and incurring expenditures.”
Presidential Election Campaign Fund
and Federal Financing of Presidential
Nominating Conventions, 44 FR 63036,
63038 (Nov. 1, 1979). In 2014, however,
Congress terminated the public funding
of presidential nominating conventions,
while leaving in place most of the
statutory framework that had
implemented that funding system. See
Gabriella Miller Kids First Research Act,
Pub. L. 113-94, 128 Stat. 1085 (2014)
(the “Research Act”). Shortly after the
Research Act was passed, in response to
arequest filed by two national party
committees, the Commission issued an
advisory opinion concluding that the
requestors could establish convention
committees to ‘“‘us[e] privately-raised
funds solely to pay for the same types
of convention expenses for which
public funds were previously used.”
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Advisory Opinion 2014-12 (Democratic
National Committee et al.) at 5 (internal
quotation marks omitted). The petition
asks the Commission to adopt new
regulations, and amend its current
regulations, to address convention
committees, as well as to remove related
regulations that are now “obsolete.”

The Commission seeks comments on
the petition. The public may inspect the
petition on the Commission’s Web site
at http://www.fec.gov/fosers, or in the
Commission’s Public Records Office,
999 E Street NW., Washington, DC
20463, Monday through Friday, from 9
a.m. to 5 p.m. Interested persons may
also obtain a copy of the petition by
dialing the Commission’s Faxline
service at (202) 501-3413 and following
its instructions. Request document
#282.

The Commission will not consider the
petition’s merits until after the comment
period closes. If the Commission
decides that the petition has merit, it
may begin a rulemaking proceeding.
The Commission will announce any
action that it takes in the Federal
Register.

Dated: September 29, 2016.

On behalf of the Commission.
Matthew S. Petersen,
Chairman, Federal Election Commaission.
[FR Doc. 2016-24309 Filed 10-6-16; 8:45 am]
BILLING CODE 6715-01-P

SMALL BUSINESS ADMINISTRATION

13 CFR Parts 121 and 134
RIN 3245-AG82

Rules of Procedure Governing Cases
Before the Office of Hearings and
Appeals

AGENCY: U.S. Small Business
Administration.

ACTION: Proposed rule.

SUMMARY: The U.S. Small Business
Administration (SBA) is proposing to
amend the rules of practice of its Office
of Hearings and Appeals (OHA) to
implement Section 869 of the National
Defense Authorization Act for Fiscal
Year 2016. This legislation authorizes
OHA to decide Petitions for
Reconsideration of Size Standards. This
rule also proposes to revise the rules of
practice for OHA appeals of agency
employee grievances.

DATES: Comments must be received on
or before December 6, 2016.

ADDRESSES: You may submit comments,
identified by RIN: 3245—-AG82 by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

o Mail, Hand Delivery/Courier:
Delorice Price Ford, Assistant
Administrator for Hearings and
Appeals, U.S. Small Business
Administration, 409 Third Street SW.,
Washington, DC 20416.

SBA will post all comments on
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at www.regulations.gov, please
submit the information to Linda (Lin)
DiGiandomenico, Attorney Advisor,
Office of Hearings and Appeals, U.S.
Small Business Administration, 409
Third Street SW., Washington, DC
20416, or send an email to OHA@
sba.gov. Highlight the information that
you consider to be CBI and explain why
you believe SBA should hold this
information as confidential. SBA will
review the information and make the
final determination whether it will
publish the information.

FOR FURTHER INFORMATION CONTACT:
Linda (Lin) DiGiandomenico, Attorney
Advisor, at (202) 401-8206 or OHA@
sha.gov.

SUPPLEMENTARY INFORMATION: This
proposed rule would amend the rules of
practice for the SBA’s Office of Hearings
and Appeals (OHA) in order to
implement section 869(b) of the
National Defense Authorization Act for
Fiscal Year 2016, Public Law 114-92,
129 Stat. 726, November 25, 2015
(NDAA 2016). This legislation added a
provision to section 3(a) of the Small
Business Act to authorize OHA to hear
and decide Petitions for Reconsideration
of Size Standards (Size Standard
Petitions or Petitions). A Size Standard
Petition may be filed at OHA after SBA
publishes a final rule in the Federal
Register to revise, modify, or establish

a size standard. This proposed rule
would create a new subpart I in OHA’s
regulations (13 CFR part 134) to set out
detailed rules of practice for Size
Standard Petitions, revise OHA’s
general rules of practice in subparts A
and B of part 134 as required by the new
legislation, and amend SBA’s small
business size regulations (13 CFR part
121) to include Size Standard Petitions
as part of SBA’s process for establishing
size standards.

This proposed rule also would revise
the rules of practice for OHA appeals of
agency employee grievances, in concert
with SBA’s revisions of its Standard
Operating Procedure (SOP) 37 71, The
Employee Dispute Resolution Process.

Section-by-Section Analysis
A. Part 121

SBA proposes to amend § 121.102, the
rules for establishing size standards, to
provide for Petitions for
Reconsideration of Size Standards (Size
Standard Petitions or Petitions),
pursuant to 15 U.S.C. 632(a)(9). New
paragraph (e) would require SBA to
include instructions for filing a Size
Standard Petition in any final rule
revising, modifying, or establishing a
size standard. The rule would inform
the public that, as stated in the NDAA
2016, any Petition for reconsideration of
a size standard must be filed no later
than 30 days after the final rule is
published. New paragraph (f) would
require SBA to publish a notice in the
Federal Register within 14 calendar
days after a Size Standard Petition is
filed. Among other things, the notice
would let interested parties know that
they may intervene in the dispute. New
paragraph (g) would require SBA to
publish notice in the Federal Register
where SBA grants a petition for
reconsideration of a size standard that
had been revised or modified.

B. Part 134, Subpart A

In §134.101, SBA proposes to revise
the definition for “AA/OHA” to include
the new statutory title “Chief Hearing
Officer”. SBA also proposes to add
definitions for “Administrative Judge”
(including the new statutory title
“Hearing Officer”), “Petitioner” (as the
party who initially files a petition), and
“Size Standard Petition” (citing 15
U.S.C. 632(a)(9) and subpart I of part
134).

Section 134.102 lists the cases in
which OHA has authority to conduct
proceedings. In paragraph (r), on
Employee Disputes, SBA proposes to
remove the reference to ““Appropriate
Management Official” (AMO), a term
being eliminated from the EDRP.
Paragraph (t) permits the Administrator
to refer matters to OHA through a SOP,
Directive, Procedural Notice, or
individual request. Section 869(a)(3) of
the NDAA 2016, repealed this
regulatory provision. As a result, SBA
proposes to amend paragraph (t) by
removing the current text and adding in
its place, the authority for OHA to
accept Size Standard Petitions.

Part 134, Subpart B

Section 134.201 would be amended to
redesignate paragraph (7) as paragraph
(8) and to add a new paragraph (7),
which would state that the rules of
practice governing Size Standard
Petitions cases are at new subpart I of
part 134.


http://www.regulations.gov
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Section 134.227 would be amended to
list Size Standard Petitions as a type of
case in which OHA would issue a final
decision. To effect this change, the rule
proposes to redesignate paragraph (b)(4)
as paragraph (b)(5) and adding a new
paragraph (b)(4).

C. Part 134, Subpart H

The rules of practice governing
Employee Dispute appeals would be
revised to correspond to revisions being
made to Standard Operating Procedure
(SOP) 37 71.

Section 134.801 lists the rules in
subparts A and B that also apply to
Employee Dispute appeals. SBA
proposes to remove paragraph (b)(11)
from the list because this rule proposes
to include all rules of practice governing
the review of initial decisions in
§134.809.

Section 134.803 governs the
commencement of appeals. SBA
proposes to revise the section heading
and paragraphs (a) and (b) to reflect the
elimination of the term “AMO” from the
EDRP, and to shorten the Employee’s
deadline for filing the appeal in the
event the Agency declines to issue an
appealable “Step Two” decision. The
current rule requires the employee to
file an appeal “‘no sooner than 16 days
and no later than 55 days from the date
on which the Employee filed the
original Statement of Dispute.” The
proposed rule would revise that time to
“no later than 15 calendar days from the
date the Step Two decision was due.”
This change would simplify the
Employee’s deadline for filing an
appeal.

SBA proposes to revise § 134.804,
which sets out the requirements for
filing an appeal petition, including the
contents of the petition, the supporting
information to be submitted with it, as
well as the requirements for service of
the petition. The rule proposes to
amend paragraphs (a)(1) through (a)(3)
and paragraph (b) to conform the
descriptions of the required information
to the terms used in the EDRP.
Specifically, the term ““Statement of
Dispute” would be replaced with “SBA
Dispute Form 2457”; and references to
“AMO’s decision” and “AMO Official”
would be replaced with “Step One
decision” and/or “Step Two decision”
or “Step Two Official” as applicable.
The rule would also remove paragraph
(a)(6), which currently requires the
Employee to provide fax numbers, home
mailing addresses and other contact
information. In addition, because SBA
Form 2457 contains a certificate of
service, the rule proposes to remove
paragraph (c), which requires employees
to file a separate certificate of service.

Revised § 134.805(d) would provide that
email, rather than U.S. Malil, is the
default method by which OHA serves
orders and the decision.

Section 134.807(a) currently requires
SBA to file the ‘“Dispute File.” In place
of that, the proposed rule would require
SBA to file “any documentation, not
already filed by the Employee, that it
wishes OHA to consider,” thus reducing
wasteful duplication of paper. In
paragraph (b), SBA proposes to shorten
the deadline for filing the response to an
Employee’s appeal from “no later than
15 days from the conclusion of
mediation or 45 days from the filing of
the appeal petition, whichever is later”
to ““15 calendar days” in place of ““15
days” and 45 days.” This change
would simplify the deadline for filing a
response to an Employee’s appeal.
Revised paragraph (c) would eliminate
the reference to the “Dispute File.”

Section 134.808(a), on the decision,
would be revised to update terminology.

Section 134.809 concerns review of
OHA'’s initial decision. The revised rule
would allow only certain SBA officials
to request a review of OHA’s initial
decision. The official would be required
to request the OHA file within five
calendar days after receiving the
decision. OHA would have five days to
provide copies to both the official and
to the Employee, and the official would
have 15 calendar days from receipt of
the file to state his or her objections to
the OHA decision. As before, the
Employee does not have the right to
request a review of OHA’s initial
decision.

D. Part 134, Subpart I

SBA proposes to add Subpart I setting
forth the rules of practice before OHA
for Petitions for Reconsideration of Size
Standards pursuant to 15 U.S.C.
632(a)(9).

Proposed § 134.901 states that the
provisions of subparts A and B also
apply to Size Standard Petitions, except
where inconsistent with rules set out in
subpart L.

As proposed in Section 134.902(a),
any person “‘adversely affected” by a
new, revised, or modified size standard
would have standing to file a Petition
within 30 days from the date of
publication of the final rule
promulgating that size standard.
Paragraph (b) would provide that a
business entity is not “adversely
affected” unless it conducts business in
the industry associated with the size
standard being challenged and either it
qualified as a small business concern
before the size standard was revised or
modified, or it would be qualified as a

small business concern under the size
standard as revised or modified.

Section 134.903(a) would reiterate the
statutory deadline for filing a Petition,
which is “not later than 30 days after”
the final rule is published in the Federal
Register that revises, modifies, or
establishes a new size standard; would
clarify that the days counted are
calendar days; and would authorize
OHA to dismiss an untimely Petition.
Paragraph (b) would require OHA to
dismiss as premature a Petition filed in
response to a notice of proposed
rulemaking. The retention of an existing
size standard is not considered to be the
revision, modification, or establishment
of a standard and is not subject to these
procedures. Paragraph (c) would require
OHA to dismiss challenges to the
retention of an existing size standard.

Section 134.904(a) would require a
Petition to identify the challenged size
standard or standards and include the
following: A copy of the final rule being
challenged or an electronic link to the
rule; a statement as to why the process
used by SBA to revise, modify, or
establish the size standard is alleged to
be arbitrary, capricious, an abuse of
discretion, or otherwise not in
accordance with the law, together with
supporting argument; a copy of any
comments on the challenged size
standard(s) that Petitioner had
submitted in response to notice of
proposal rulemaking on the size
standard being petitioned (or a
statement that none were submitted);
and basic contact information for
Petitioner or its attorney. Section
134.904(b) would permit multiple size
standards from the same final rule to be
challenged in a single Petition, but the
Petitioner must demonstrate standing
for each challenged size standard.
Section 134.904(c) would require the
same formatting standards as are
required for size appeals under Section
134.305. Section 134.904(d) would
require the Petitioner to serve a copy of
the Petition on SBA’s Office of Size
standards as well as the Office of
General Counsel. Section 134.904(e)
would require a signed certificate of
service similar to that required by
134.204(d) for size appeals.

Section 134.905 would set out OHA’s
procedures on receipt of a Petition.
These include assignment to a Judge,
initial review, and issuance of a notice
and order setting the deadline for SBA
to send the administrative record
(typically seven calendar days after
issuance of the notice and order) and
setting the close of record (typically 45
calendar days from filing).

Section 134.906 would permit
interested persons with a direct stake in
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the outcome of the case to intervene and
obtain a copy of the Petition. Where a
Petition contains confidential
information, the intervener’s attorney
may obtain a complete copy under the
terms of a protective order, similar to
the procedures used in size appeals.

Section 134.907 would establish the
same filing and service rules as apply to
other OHA proceedings.

Section 134.908 would require SBA to
submit to OHA a copy of the
documentation and analysis supporting
the revision, modification, or
establishment of the challenged size
standard, and would permit the
Petitioner and any intervener, on
request, to review this information.

Section 134.909 would provide the
standard of review, which is whether
the process employed by SBA to arrive
at the size standard ‘“was arbitrary,
capricious, an abuse of discretion, or
otherwise not in accordance with the
law.” Also, the Petitioner would bear
the burden of proof, and OHA would
not adjudicate arguments for a different
size standard.

Section 134.910 would require OHA
to dismiss a Petition if: (i) It does not
allege facts that, if proven true, would
warrant remand of the size standard; (ii)
the Petitioner is not adversely affected
by the challenged size standard; (iii) the
Petition is untimely, premature, or is
not otherwise filed according to the
requirements; or (iv) the matter has been
decided by or is currently before a court
of competent jurisdiction.

Section 134.911 would allow an
intervener to file a response to the
Petition, presenting argument, before
the close of record. SBA also may
intervene.

Section 134.912 would not permit
discovery, and would permit oral
hearings only if the Judge determines
that the case cannot be resolved without
live testimony and the confrontation of
witnesses. These rules are similar to the
rules in size appeals.

Under § 134.913, cases would be
decided based on the pleadings and the
administrative record. The Judge may
admit new evidence on motion
establishing good cause.

Section 134.914 would require OHA
to issue a decision within 45 calendar
days after close of record, as practicable.
The rule would also establish that the
decision is final and will not be
reconsidered.

Under § 134.915, if OHA grants a Size
Standard Petition, OHA would not
assign a size standard to the industry in
question. Rather, the case would be
remanded to the Office of Size
Standards for further analysis. Once
remanded, OHA no longer has

jurisdiction over the case unless a new
Petition is filed as a result of a new final
rule.

Section 134.916 would require SBA to
rescind the challenged size standard if
OHA grants a Petition. The size
standard in effect prior to the final rule
would be restored until a new final rule
is issued. If OHA denied a Petition, the
size standard in the final rule would
remain.

Section 134.917 would state that
because Size Standard Petition
proceedings are not required to be
conducted by an Administrative Law
Judge, attorney’s fees are not available
under the Equal Access to Justice Act.

Section 134.918 would reiterate the
statutory provision in NDAA 2016 that,
for purposes of seeking judicial review
of a new size standard, the publication
of a final rule in the Federal Register to
revise, modify, or establish size
standards is considered the final agency
action. This section would also make it
clear that the filing of a Size Standard
Petition would not be required before
seeking judicial review.

Compliance With Executive Orders
12866, 12988, 13175 and 13132, the
Paperwork Reduction Act (44 U.S.C. Ch.
35), and the Regulatory Flexibility Act (5
U.S.C. 601-612)

Executive Order 12866

OMB has determined that this rule
does not constitute a “‘significant
regulatory action” under Executive
Order 12866. This rule is also not a
major rule under the Congressional
Review Act, 5 U.S.C. 800. This rule
establishes the procedures for Petitions
for Reconsideration of Size Standards at
SBA’s Office of Hearings and Appeals
(OHA) and revises procedural rules at
OHA for agency employee grievances.
As such, the rule has no effect on the
amount or dollar value of any Federal
contract requirements or of any
financial assistance provided through
SBA. Therefore, the rule is not likely to
have an annual economic effect of $100
million or more, result in a major
increase in costs or prices, or have a
significant adverse effect on competition
or the United States economy. In
addition, this rule does not create a
serious inconsistency or otherwise
interfere with an action taken or
planned by another agency, materially
alter the budgetary impact of
entitlements, grants, user fees, loan
programs or the rights and obligations of
such recipients, nor raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

Executive Order 12988

This action meets applicable
standards set forth in section 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13175

For the purposes of Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments, SBA
has determined that this proposed rule
will not have substantial direct effects
on one or more Indian Tribes, on the
relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.
Therefore, SBA determines that this
proposed rule does not require
consultations with tribal officials or
warrant the publication of a Tribal
Summary Impact Statement.

Executive Order 13132

This rule does not have Federalism
implications as defined in Executive
Order 13132. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in the
Executive Order. As such it does not
warrant the preparation of a Federalism
Assessment.

Paperwork Reduction Act

The SBA has determined that this rule
does not impose additional reporting or
recordkeeping requirements under the
Paperwork Reduction Act, 44 U.S.C.
Chapter 35.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. Small
entities include small businesses, small
not-for-profit organizations, and small
governmental jurisdictions. Section 605
of the RFA allows an agency to certify
arule, in lieu of preparing an analysis,
if the rulemaking is not expected to
have a significant economic impact on
a substantial number of small entities.

This proposed rule would revise the
regulations governing cases before
SBA’s Office of Hearings and Appeals
(OHA), SBA’s administrative tribunal.
These regulations are procedural by
nature. Specifically, the proposed rule
would establish rules of practice for
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Petitions for Reconsideration of Size
Standards (Size Standard Petitions), a
new type of administrative litigation
mandated by § 869(b) of the National
Defense Authorization Act for Fiscal
Year 2016. This legislation provides a
new statutory right to challenge a size
standard revised, modified, or
established by the SBA through a final
rule. Further, this legislation requires
OHA to hear any Size Standard
Petitions that are filed. This proposed
rule merely provides the rules of
practice for the orderly hearing and
disposition of Size Standard Petitions at
OHA. While SBA does not anticipate
that this proposed rule would have a
significant economic impact on any
small business, we do welcome
comments from any small business
setting out how and to what degree this
proposed rule would affect it
economically.

The Small Business Size Regulations
provide that persons requesting to
change existing size standards or to
establish new size standards may
address these requests to SBA’s Office of
Size Standards. 13 CFR 121.102(d). Over
the past five years, fewer than ten letters
concerning size standards have been
submitted per year, supporting SBA’s
belief that this proposed rule will not
affect a substantial number of small
entities. Further, a business adversely
affected by a final rule revising a size
standard has always had (and would
continue to have) the option of judicial
review in Federal court, yet the SBA
knows of no such lawsuit ever having
been filed.

In addition to establishing rules of
practice for Size Standard Petitions, this
proposed rule would revise OHA’s rules
of practice for SBA Employee Disputes.
This rulemaking is procedural, would
impose no significant additional
requirements on small entities, and
would have minimal, if any, effect on
small entities.

Therefore, the Administrator of SBA
certifies under 5 U.S.C. 605(b) that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

List of Subjects
13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant programs—
business, Individuals with disabilities,
Loan programs—business, Small
businesses.

13 CFR Part 134

Administrative practice and
procedure, Claims, Equal access to

justice, Lawyers, Organization and
functions (Government agencies).

For the reasons stated in the
preamble, SBA proposes to amend 13
CFR parts 121 and 134 as follows:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

m 1. The authority citation for part 121
continues to read as follows:

Authority: 15 U.S.C. 632, 634(b)(6), 662,
and 694a(9).

m 2. Amend § 121.102 by adding
paragraphs (e), (f), and (g) to read as
follows:

§121.102 How does SBA establish size
standards?

* * * * *

(e) When SBA publishes a final rule
in the Federal Register revising,
modifying, or establishing a size
standard, SBA will include in the final
rule, an instruction that interested
persons may file a petition for
reconsideration of a revised, modified,
or established size standard at SBA’s
Office of Hearings and Appeals (OHA)
within 30 calendar days after
publication of the final rule in
accordance with 15 U.S.C. 632(a)(9) and
part 134, subpart I of this chapter. The
instruction will provide the mailing
address, facsimile number, and email
address of OHA.

(f) Within 14 calendar days after a
petition for reconsideration of a size
standard is filed, unless it appears OHA
will dismiss the petition for
reconsideration, SBA will publish a
notice in the Federal Register
announcing a size standard or standards
that have been challenged, the Federal
Register citation of the final rule, the
assigned OHA docket number, and the
date of the close of record. The notice
will further state that interested parties
may contact OHA to intervene in the
dispute pursuant to § 134.906 of this
chapter.

(g) Where OHA grants a petition for
reconsideration of a size standard that
had been revised or modified, SBA will
publish a notice in the Federal Register
meeting the requirements of § 134.916(a)
of this chapter.

PART 134—RULES OF PROCEDURE
GOVERNING CASES BEFORE THE
OFFICE OF HEARINGS AND APPEALS

m 3. The authority citation for part 134
is revised to read as follows:

Authority: 5 U.S.C. 504; 15 U.S.C. 632,
634(b)(6), 634(i), 637(a), 648(1), 656(i), and
687(c); E.O. 12549, 51 FR 6370, 3 CFR, 1986
Comp., p. 189.

m 4. Amend § 134.101 by revising the
definitions of “AA/OHA” and “Judge”’;
and by adding definitions for
“Administrative Judge”, ‘“Petitioner”,
and “Size Standard Petition” in
alphabetical order, to read as follows:

§134.101 Definitions.
* * * * *

AA/OHA means the Assistant
Administrator for OHA, who is also the
Chief Hearing Officer.

Administrative Judge means a Hearing
Officer, as described at 15 U.S.C. 634(i),
appointed by OHA to adjudicate cases.

Judge means the Administrative Judge
or Administrative Law Judge who
decides an appeal or petition brought
before OHA, or the AA/OHA when he
or she acts as an Administrative Judge.
* * * * *

Petitioner means the person who
initially files a petition before OHA.

* * * * *

Size Standard Petition means a
petition for reconsideration of a revised,
modified, or established size standard
filed with OHA pursuant to 15 U.S.C.
632(a)(9) and subpart I of this part.

m 5. Amend § 134.102 by revising
paragraphs (r) and (t) to read as follows:

§134.102 Jurisdiction of OHA.
* * * * *

(r) Appeals from SBA Employee
Dispute Resolution Process cases
(Employee Disputes) under Standard
Operating Procedure (SOP) 37 71
(available at http://www.sba.gov/tools/
resourcelibrary/sops/index.html or
through OHA’s Web site http://
www.sba.gov/oha) and subpart H of this
part;

(t) Petitions for reconsideration of
revised, modified, or established size
standards pursuant to 15 U.S.C.
632(a)(9).

m 6. Amend § 134.201 by:

m a. Removing the word “and” in

paragraph (b)(6);

m b. Redesignating paragraph (b)(7) as

paragraph (b)(8); and

m c. Adding a new paragraph (b)(7).
The addition to read as follows:

§134.201 Scope of the rules in this
subpart B.
* * * * *

(b) E

(7) For Size Standard Petitions, in
subpart I of this part (§ 134.901 et seq.);
and
* * * * *

m 7. Amend § 134.227 by:
m a. Removing the word “and” in

paragraph (b)(3);
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m b. Redesignating paragraph (b)(4) as

paragraph (b)(5); and

m c. Adding a new paragraph (b)(4).
The addition to read as follows:

§134.227 Finality of decisions.
* * * * *
(b) L
(4) Size Standard Petitions; and

* * * * *

§134.801 [Amended]

m 8. Amend § 134.801 by adding the

word “and” at the end of paragraph

(b)(9); by removing the word “and” at

the end of paragraph (b)(10) and adding

a period in its place; and by removing

paragraph (b)(11).

m 9. Amend § 134.803 by:

m a. Revising the section heading; and

m b. Revising paragraphs (a) and (b).
The revisions to read as follows:

§134.803 Commencement of appeals from
SBA Employee Dispute Resolution Process
cases (Employee Disputes).

(a) An appeal from a Step Two
decision must be commenced by filing
an appeal petition within 15 calendar
days from the date the Employee
receives the Step Two decision.

(b) If the Step Two Official does not
issue a decision within 15 calendar days
of receiving the SBA Dispute Form from
the Employee, the Employee must file
his/her appeal petition at OHA no later
than 15 calendar days from the date the

Step Two decision was due.
* * * * *

m 10. Amend § 134.804 by
m a. Revising paragraphs (a)(1), (a)(2),
and (a)(3),
m b. Adding the word “and” after the
semicolon in paragraph (a)(5);
m b. Removing paragraph (a)(6);
m c. Redesignating paragraph (a)(7) as
paragraph (a)(6);
m d. Revising paragraph (b)(1);
m e. Removing paragraph (c); and
m f. Redesignating paragraphs (d) and (e)
as paragraphs (c) and (d).

The revisions to read as follows:

§134.804 The appeal petition.

(a) * *x %

(1) The completed SBA Dispute Form;

(2) A copy of the Step One and Step
Two decisions, if any;

(3) Statement of why the Step Two
decision (or Step One decision, if no
Step Two decision was received), is
alleged to be in error;

(b) * *x %
(1) The Step Two Official;
* * * * *

§134.805 [Amended]

m 11. Amend § 134.805 by removing
from paragraph (d) the term “U.S. Mail”

and adding in its place the term
“email”.

§134.807 [Amended]

m 12. Amend 134.807 as follows:

m a. By removing from paragraph (a), the
words “a copy of the Dispute File”” and
adding, in their place, the words “any
documentation, not already filed by the
Employee, that it wishes OHA to
consider”’;

m b. By removing from paragraph (b),
the words ““15 days” and “45 days” and
adding, in both their places, the words
“15 calendar days”; and

m c. By removing from paragraph (c), the
words “and the Dispute File are
normally the last submissions” and by
adding, in their place, the words “is
normally the last submission”.

§134.808 [Amended]

m 13. Amend § 134.808(a) by removing
the word “AMO’s” and adding in its
place the words “Step One or Step
Two”.

m 14. Revise § 134.809 to read as
follows:

§134.809 Review of initial decision.

(a) If the Chief Human Capital Officer,
General Counsel for SBA, or General
Counsel for the IG believes OHA’s
decision is contrary to law, rule,
regulation, or SBA policy, that official
may file a Petition for Review (PFR) of
the decision with the Deputy
Administrator (or IG for disputes by OIG
employees) for a final SBA Decision.
Only the Chief Human Capital Officer,
General Counsel, or IG may file a PFR
of an OHA decision; the Employee may
not.

(b) To file a PFR, the official must
request a complete copy of the dispute
file from the Assistant Administrator for
OHA (AA/OHA) within five calendar
days of receiving the decision. The AA/
OHA will provide a copy of the dispute
file to the official, the Employee, and
the Employee’s representative within
five calendar days of the official’s
request. The official’s PFR is due no
later than 15 calendar days from the
date the official receives the dispute file.
The PFR must specify the objections to
OHA'’s decision.

m 15. Add subpart I to read as follows:

Subpart I—Rules of Practice for Petitions
for Reconsideration of Size Standards

Sec.

134.901
1L

134.902

Scope of the rules in this subpart

Standing.

134.903 Commencement of cases.

134.904 Requirements for the Size Standard
Petition.

134.905 Notice and order.

134.906 Intervention.

134.907 Filing and service.

The administrative record.

Standard of review.

134.910 Dismissal.

134.911 Response to the Size Standard
Petition.

134.912 Discovery and oral hearings.

134.913 New evidence.

134.914 The decision.

134.915 Remand.

134.916 Effects of OHA’s decision.

134.917 Equal Access to Justice Act.

134.918 Judicial review.

134.908
134.909

Subpart I—Rules of Practice for
Petitions for Reconsideration of Size
Standards

§134.901
subpart .

(a) The rules of practice in this
subpart I apply to Size Standard
Petitions.

(b) Except where inconsistent with
this subpart, the provisions of subparts
A and B of this part apply to Size
Standard Petitions listed in paragraph
(a) of this section.

Scope of the rules in this

§134.902 Standing.

(a) A Size Standard Petition may be
filed with OHA by any person that is
adversely affected by the
Administrator’s decision to revise,
modify, or establish a size standard.

(b) A business entity is not adversely
affected unless it conducts business in
the industry associated with the size
standard that is being challenged and:

(1) The business entity qualified as a
small business concern before the size
standard was revised or modified; or

(2) The business entity qualifies as a
small business under the size standard
as revised or modified.

§134.903 Commencement of cases.

(a) A Size Standard Petition must be
filed at OHA not later than 30 calendar
days after the publication in the Federal
Register of the final rule that revises,
modifies, or establishes the challenged
size standard. An untimely Size
Standard Petition will be dismissed.

(b) A Size Standard Petition filed in
response to a notice of proposed
rulemaking is premature and will be
dismissed.

(c) A Size Standard Petition
challenging a size standard that has not
been revised, modified, or established
through publication in the Federal
Register will be dismissed.

§134.904 Requirements for the Size
Standard Petition.

(a) Form. There is no required form
for a Size Standard Petition. However, it
must include the following information:

(1) A copy of the final rule published
in the Federal Register to revise,
modify, or establish a size standard, or
an electronic link to the final rule;
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(2) A full and specific statement as to
which size standard(s) in the final rule
the Petitioner is challenging and why
the process that was used to revise,
modify, or establish each challenged
size standard is alleged to be arbitrary,
capricious, an abuse of discretion, or
otherwise not in accordance with the
law, together with argument supporting
such allegation;

(3) A copy of any comments the
Petitioner submitted in response to the
proposed notice of rulemaking that
pertained to the size standard(s) in
question, or a statement that no such
comments were submitted; and

(4) The name, mailing address,
telephone number, facsimile number,
email address, and signature of the
Petitioner or its attorney.

(b) Multiple size standards. A
Petitioner may challenge multiple size
standards that were revised, modified,
or established in the same final rule in
a single Size Standard Petition,
provided that the Petitioner
demonstrates standing for each of the
challenged size standards.

(c) Format. The formatting provisions
of § 134.203(d) apply to Size Standard
Petitions.

(d) Service. In addition to filing the
Size Standard Petition at OHA, the
Petitioner must serve a copy of the Size
Standard Petition upon each of the
following:

(1) SBA’s Office of Size Standards,
U.S. Small Business Administration,
409 3rd Street SW., Mail Code 6530,
Washington, DC 20416, facsimile
number (202) 205-6390; or
sizestandards@sba.gov; and

(2) SBA’s Office of General Counsel,
Associate General Counsel for
Procurement Law, U.S. Small Business
Administration, 409 3rd Street SW.,
Washington, DC 20416; facsimile
number (202) 205-6873; or
OPLService@sba.gov.

(e) Certificate of Service. The
Petitioner must attach to the Size
Standard Petition a signed certificate of
service meeting the requirements of
§134.204(d).

§134.905 Notice and order.

Upon receipt of a Size Standard
Petition, OHA will assign the matter to
a Judge in accordance with § 134.218.
Unless it appears that the Size Standard
Petition will be dismissed under
§ 134.910, the presiding Judge will issue
a notice and order initiating the
publication required by § 121.102(f) of
this chapter; specifying a date for the
Office of Size Standards to transmit to
OHA a copy of the administrative record
supporting the revision, modification, or
establishment of the challenged size

standard(s); and establishing a date for
the close of record. Typically, the
administrative record will be due seven
calendar days after issuance of the
notice and order, and the record will
close 45 calendar days from the date of
OHA'’s receipt of the Size Standard
Petition.

§134.906 Intervention.

In accordance with § 134.210(b),
interested persons with a direct stake in
the outcome of the case may contact
OHA to intervene in the proceeding and
obtain a copy of the Size Standard
Petition. In the event that the Size
Standard Petition contains confidential
information and the intervener is not a
governmental entity, the Judge may
require that the intervener’s attorney be
admitted to a protective order before
obtaining a complete copy of the Size
Standard Petition.

§134.907 Filing and service.

The provisions of § 134.204 apply to
the filing and service of all pleadings
and other submissions permitted under
this subpart unless otherwise indicated
in this subpart.

§134.908 The administrative record.

The Office of Size Standards will
transmit to OHA a copy of the
documentation and analysis supporting
the revision, modification, or
establishment of the challenged size
standard by the date specified in the
notice and order. The Chief, Office of
Size Standards, will certify and
authenticate that the administrative
record, to the best of his or her
knowledge, is complete and correct. The
Petitioner and any interveners may,
upon request, review the administrative
record submitted to OHA. The
administrative record will include the
documentation and analysis supporting
the revision, modification, or
establishment of the challenged size
standard.

§134.909 Standard of review.

The standard of review for deciding a
Size Standard Petition is whether the
process employed by the Administrator
to revise, modify, or establish the size
standard was arbitrary, capricious, an
abuse of discretion, or otherwise not in
accordance with the law. OHA will not
adjudicate arguments that a different
size standard should have been selected.
The Petitioner bears the burden of proof.

§134.910 Dismissal.

The Judge must dismiss the Size
Standard Petition if:

(a) The Size Standard Petition does
not, on its face, allege specific facts that

if proven to be true, warrant remand of
the size standard;

(b) The Petitioner is not adversely
affected by the final rule revising,
modifying, or establishing a size
standard;

(c) The Size Standard Petition is
untimely or premature pursuant to
§134.903 or is not otherwise filed in
accordance with the requirements in
subparts A and B of this part; or

(d) The matter has been decided or is
the subject of adjudication before a
court of competent jurisdiction over
such matters.

§134.911
Petition.

Although not required, any intervener
may file and serve a response
supporting or opposing the Size
Standard Petition at any time prior to
the close of record. SBA may intervene
as of right at any time in any case until
15 days after the close of record, or the
issuance of a decision, whichever comes
first. The response must present
argument.

Response to the Size Standard

§134.912 Discovery and oral hearings.

Discovery will not be permitted. Oral
hearings will not be held unless the
Judge determines that the dispute
cannot be resolved except by the taking
of live testimony and the confrontation
of witnesses.

§134.913 New evidence.

Disputes under this subpart ordinarily
will be decided based on the pleadings
and the administrative record. The
Judge may admit additional evidence
upon a motion establishing good cause.

§134.914 The decision.

The Judge will issue his or her
decision within 45 calendar days after
close of the record, as practicable. The
Judge’s decision is final and will not be
reconsidered.

§134.915 Remand.

If OHA grants a Size Standard
Petition, OHA will remand the matter to
the Office of Size Standards for further
analysis. Once remanded, OHA no
longer has jurisdiction over the matter
unless a new Size Standard Petition is
filed as a result of a new final rule
published in the Federal Register.

§134.916 Effects of OHA’s decision.

(a) If OHA grants a Size Standard
Petition of a modified or revised size
standard, the Administrator will
promptly publish a Federal Register
notice to suspend the size standard in
question and restore the size standard
that was in effect before being
challenged in the Size Standard
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Petition, until such time as a new final
rule is published in the Federal
Register. The OHA decision does not
affect the validity of actions issued
under the modified or revised size
standard prior to the effective date of
the notice suspending the size standard.
If the size standard in question was
newly established, the Administrator
keeps the challenged size standard in
effect while conducting further analysis
on remand.

(b) If OHA denies a Size Standard
Petition, the size standard remains as
published in the Federal Register.

§134.917 Equal Access to Justice Act.

A prevailing Petitioner is not entitled
to recover attorney’s fees. Size Standard
Petitions are not proceedings that are
required to be conducted by an
Administrative Law Judge under
§134.603.

§134.918 Judicial review.

The publication of a final rule in the
Federal Register is considered the final
agency action for purposes of seeking
judicial review.

Dated: September 29, 2016.

Maria Contreras-Sweet,

Administrator.

[FR Doc. 2016—24231 Filed 10-6—16; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2016-9086; Airspace
Docket No. 15—-AEA-7]

RIN 2120-AA66

Proposed Amendment of Air Traffic
Service (ATS) Routes; Eastern United
States

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify area navigation (RNAV) routes
Q-39 and Q-67, in the eastern United
States. The modifications would
provide a more efficient airway design
within a portion of the airspace assigned
to the Indianapolis Air Route Traffic
Control Center (ARTCC).

DATES: Comments must be received on
or before November 21, 2016.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE., West Building

Ground Floor, Room W12-140,
Washington, DC 20590; telephone: 1
(800) 647-5527 or (202) 366—-9826. You
must identify FAA Docket No. FAA—
2016—-9086 and Airspace Docket No. 15—
AEA-7 at the beginning of your
comments. You may also submit
comments through the Internet at http://
www.regulations.gov. You may review
the public docket containing the
proposal, any comments received, and
any final disposition in person in the
Dockets Office between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. The Docket
Office (telephone: 1 (800) 647-5527), is
on the ground floor of the building at
the above address.

FAA Order 7400.11A, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at http://www.faa.gov/air_traffic/
publications/. For further information,
you can contact the Airspace Policy
Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11A at NARA, call (202)
741-6030, or go to http://
www.archives.gov/federal register/
code of federal-regulations/ibr_
locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace Policy Group, Office
of Airspace Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267—-8783.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies the
air traffic service route Q—39 and Q—-67

in the eastern United States to maintain
the efficient flow of air traffic.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers (FAA Docket No. FAA—
2016—9086 and Airspace Docket No. 15—
AEA-7) and be submitted in triplicate to
the Docket Management Facility (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at http://
www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to FAA
Docket No. FAA-2016-9086 and
Airspace Docket No. 15—AEA-7.” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified comment closing
date will be considered before taking
action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
comment closing date. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also accessed through
the FAA’s Web page at http://
www.faa.gov/air Traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
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normal business hours at the office of
the Eastern Service Center, Federal
Aviation Administration, Room 210,
1701 Columbia Ave., College Park, GA
30337.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11A, Airspace
Designations and Reporting Points,
dated August 3, 2016, and effective
September 15, 2016. FAA Order
7400.11A is publicly available as listed
in the ADDRESSES section of this
proposed rule. FAA Order 7400.11A
lists Class A, B, C, D, and E airspace
areas, air traffic service routes, and
reporting points.

The Proposal

The FAA is proposing an amendment
to Title 14, Code of Federal Regulations
(14 CFR) part 71 to modify the
alignment of RNAV routes Q-39 and Q-
67 in the eastern United States. The
proposed modifications would expand
the availability of area navigation routes
and provide a more efficient airway
design within Indianapolis ARTCC’s
airspace. The proposed route changes
are outlined below.

Q-39 RNAV route Q-39 extends
between the CLAWD, NC waypoint
(WP) and the WISTA, WV, WP. The
FAA proposes to shift the alignment of
the route slightly to the east bypassing
the WISTA WP to cross the TARCI, WV,
WP (located at lat. 38°16°36.08 N., long.
081°18734.08 W.); then the route would
continue northward to a new ASERY,
WV, WP (located at lat. 38°28"35.97 N.,
long. 081°17°34.14” W.).

Q-67 RNAV route Q-67 extends
between the SMTTH, TN, WP to the

COLTZ, OH, fix. In its current
alignment, the route proceeds from the
JONEN, KY, WP northward to the
COLTZ, OH, fix. The FAA proposes to
eliminate the segment between the
JONEN WP and the CLOTZ fix and
replace it with a segment from the
JONEN WP to the DARYN, WV, WP
(located at lat. 38°46'07.80” N., long.
082°00’57.92” W.). The DARYN WP is
located near the Henderson, WV
VORTAC.

These route modifications are being
proposed to enhance the efficiency of
the route structure.

RNAV routes are published in
paragraph 2006 of FAA Order 7400.11A
dated August 3, 2016, and effective
September 15, 2016, which is
incorporated by reference in 14 CFR
71.1. The RNAV routes listed in this
document will be subsequently
published in the Order.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant

Q-39 CLAWD, NC to ASERY, WV [Amended]

CLAWD, NC WP
WP
ASERY, WV WP

TARCI, WV

Q-67 SMTTH, TN to DARYN, WV [Amended]
P

SMTTH, TN
CEMEX, KY
IBATE, KY
TONIO, KY
JONEN, KY
DARYN, WV

WP
WP
FIX
WP
WP

(Lat. 35°54741.57” N., long. 084°00°19.74”

(Lat.

(Lat.

Issued in Washington, DC, on September
29, 2016.

M. Randy Willis,

Acting Manager, Airspace Policy Group.
[FR Doc. 2016-24209 Filed 10-6-16; 8:45 am]
BILLING CODE 4910-13-P

(Lat. 36°25708.98” N., long. 081°08749.75”
(Lat. 38°16”36.08” N., long. 081°18"34.08”
(Lat. 38°28’35.97” N., long. 081°17"34.14”

4
36°45’44.94” N., long. 083°23733.58
(Lat. 36°59’12.36” N., long. 083°13740.36”
(Lat. 37°15’15.20” N., long. 083°01'47.53”
37°59’08.91” N., long. 082°32746.19
(Lat. 38°46707.80” N., long. 082°00'57.92”

economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11A,
Airspace Designations and Reporting
Points, dated August 3, 2016, and
effective September 15, 20186, is
amended as follows:

Paragraph 2006 United States Area
Navigation Routes.

* * * * *

NN
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

[Docket Nos. RM01-8-000, RM10-12-000,
RM12-3-000, ER02—-2001-000]

Filing Requirements for Electric Utility
Service Agreements; Electricity Market
Transparency; Revisions to Electric
Quarterly Report Filing Process;
Electric Quarterly Reports

AGENCY: Federal Energy Regulatory
Commission, Department of Energy.

ACTION: Proposed revisions to electric
quarterly report reporting requirements.

SUMMARY: In this document, pursuant to
sections 205 and 220 of the Federal
Power Act (FPA), the Federal Energy
Regulatory Commission (Commission)
seeks comments on proposed revisions
and clarifications of Electric Quarterly
Report (EQR) reporting requirements
and corresponding updates to the EQR
Data Dictionary. In particular, this
document proposes to: Require
transmission providers to report
ancillary services transaction data, to
require filers to submit in the EQR
certain tariff-related information that
they submit in the e-Tariff system, and
to require filers to submit time zone
information in connection with
transmission capacity reassignment
transactions. This document also
proposes to clarify how filers should
report booked out transactions and
seeks comments on issues relating to
booked out transactions.

DATES: Comments on this proposal are

due December 6, 2016.

FOR FURTHER INFORMATION CONTACT:

Donald Callow (Technical Information),
Office of Enforcement, Federal Energy
Regulatory Commission, 888 First
Street NE., Washington, DC 20426,
(202) 502-8838.

Maria Vouras (Legal Information), Office
of Enforcement, Federal Energy
Regulatory Commission, 888 First
Street NE., Washington, DC 20426,
(202) 502-8062.

SUPPLEMENTARY INFORMATION:

1. In this document, pursuant to
sections 205 and 220 of the Federal
Power Act,! the Commission requests
comments on proposed revisions and
clarifications of certain Electric
Quarterly Report (EQR) reporting
requirements and corresponding
updates to the EQR Data Dictionary.
Specifically, the Commission seeks

116 U.S.C. 824d, 824t.

comments on whether to: (1) Require
transmission providers to report
ancillary services transaction data; (2)
require filers to submit into the FERC
Tariff Reference fields in the EQR
certain tariff-related information that
they currently submit in the e-Tariff
system; and (3) require filers to submit
time zone information in connection
with transmission capacity
reassignment transactions. The
Commission also proposes to clarify
how booked out transactions should be
reported in the EQR.

I. Background

2. In Order No. 2001,2 the
Commission amended its filing
requirements to require companies
subject to Commission regulations
under FPA section 205 to electronically
file EQRs summarizing the contractual
terms and conditions in their
agreements for all jurisdictional
services, including cost-based sales,
market-based rate sales, and
transmission service, as well as
transaction information for short-term
and long-term market-based power sales
and cost-based power sales. In Order
No. 768,3 the Commission, among other
things, revised the EQR filing
requirement to include non-public
utilities ¢ with more than a de minimis
market presence.

3. On June 16, 2016, the Commission
issued an order implementing certain
clarifications to the EQR reporting
requirements and updating the EQR
Data Dictionary.5 Specifically, the June
16 Order clarified reporting
requirements related to “Increment
Name” and “Commencement Date of
Contract Terms;” affirmed the
requirement that transmission providers
must report transmission-related data in
their EQRs; made certain updates to the

2 Revised Public Utility Filing Requirements,
Order No. 2001, FERC Stats. & Regs.131,127, reh’g
denied, Order No. 2001-A, 100 FERC {61,074,
reh’g denied, Order No. 2001-B, 100 FERC {61,342,
order directing filing, Order No. 2001-C, 101 FERC
161,314 (2002), order directing filing, Order No.
2001-D, 102 FERC {61,334, order refining filing
requirements, Order No. 2001-E, 105 FERC {61,352
(2003), order on clarification, Order No. 2001-F,
106 FERC {61,060 (2004), order revising filing
requirements, Order No. 2001-G, 120 FERC
161,270, order on reh’g and clarification, Order No.
2001-H, 121 FERC {61,289 (2007), order revising
filing requirements, Order No. 2001-I, FERC Stats.
& Regs. 131,282 (2008).

3 Electricity Market Transparency Provisions of
Section 220 of the Federal Power Act, Order No.
768, FERC Stats. & Regs. 131,336 (2012), order on
reh’g, Order No. 768-A, 143 FERC {61,054 (2013),
order on reh’g, Order No. 768-B, 150 FERC {61,075
(2015).

4Order No. 768, FERC Stats. & Regs. 131,336 at
P 19. See also 16 U.S.C. 824(f).

5 Filing Requirements for Electric Utility Service
Agreements, 155 FERC 61,280 (2016) (June 16
Order).

EQR Data Dictionary; and clarified that
future minor or non-material changes to
EQR reporting requirements and the
EQR Data Dictionary, such as those
outlined in the June 16 Order, will be
posted directly to the Commission’s
Web site and EQR users will be alerted
via email of these changes. The June 16
Order further clarified that “significant
changes to the EQR reporting
requirements and the EQR Data
Dictionary will be proposed in a
Commission order or rulemaking, which
would provide an opportunity for
comment.” 6

4. The Commission proposes to make
further revisions and clarifications to
the existing EQR reporting requirements
based on a review of existing EQR data
and reporting practices. Unlike the
minor or non-material changes
implemented in the June 16 Order, the
revisions and clarifications proposed in
this document may be more significant
for EQR filers to implement.
Accordingly, the Commission seeks
comments on the revisions and
clarifications proposed in this
document.

II. Discussion

A. Ancillary Services Transaction Data

5. In Order No. 888, the Commission
adopted six ancillary services to be
included in the Open Access
Transmission Tariff (OATT).” The six
ancillary services established in Order
No. 888 are now offered under the Order
No. 890 pro forma OATT. In Order No.
890, the Commission also adopted
“generator imbalance” as a new
ancillary service.8

61d.P 5.

7 Promoting Wholesale Competition Through
Open Access Non-discriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Order No. 888, FERC Stats. & Regs. 131,036 (1996),
order on reh’g, Order No. 888—A, FERC Stats. &
Regs. 131,048 (1997), order on reh’g, Order No.
888-B, 81 FERC 61,248, order on reh’g, Order No.
888-C, 82 FERC {61,046 (1998), aff'd in relevant
part sub nom. Transmission Access Policy Study
Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000), aff’d
sub nom. New York v. FERC, 535 U.S. 1 (2002). The
ancillary services available under the Order No. 888
OATT were Scheduling, System Control and
Dispatch (Schedule 1), Reactive Supply and Voltage
Control (Schedule 2), Regulation and Frequency
Response (Schedule 3), Energy Imbalance (Schedule
4), Operating Reserve—Spinning Reserve (Schedule
5), Operating Reserve—-Supplemental Reserve
(Schedule 6).

8 Preventing Undue Discrimination and
Preference in Transmission Service, Order No. 890,
FERC Stats. & Regs. 131,241, at PP 667-68, order
on reh’g, Order No. 890-A, FERC Stats. & Regs.
31,261 (2007), order on reh’g, Order No. 890-B,
123 FERC 161,299 (2008), order on reh’g, Order No.
890-C, 126 FERC 61,228, order on clarification,
Order No. 890-D, 129 FERC {61,126 (2009).
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6. In Order No. 697,° the Commission
revised its standards for market-based
rate authority for sales of electric
energy, capacity, and ancillary services.
Among other things, Order No. 697
addressed the posting and reporting
requirements for third-party sellers of
ancillary services at market-based rates.
In particular, the Commission required
third-party sellers of ancillary services
at market-based rates to provide
information about their ancillary
services transactions in the EQR.19 The
Commission concluded that the EQR
filing requirement for third-party sellers
of ancillary services at market-based
rates provides an adequate means to
monitor ancillary services sales by third
parties.1?

7. Following the issuance of Order
No. 697, in Order No. 2001-1, the
Commission clarified that third-party
providers of ancillary services must
submit information about their ancillary
services associated with unbundled
sales of transmission services in the
Transaction Data section of the EQR,
and that information about ancillary
services reported by transmission
providers should only be reported in the
Contract Data section of the EQR.22 The
Commission based its clarifications on
Order No. 2001, in which the
Commission determined that ancillary
services transaction data associated with
transmission need not be reported when
the transmission services are provided
on an unbundled basis whereas
ancillary services transaction data
associated with power sales would need
to be reported.’® Accordingly, the
Commission revised the EQR Data
Dictionary definitions for ancillary
services-related product names in
Appendix A 14 to state: “For Contracts,
reported if the contract provides for sale
of the product. For Transactions, sales

9 Market-Based Rates for Wholesale Sales of
Electric Energy, Capacity and Ancillary Services by
Public Utilities, Order No. 697, FERC Stats. & Regs.
(31,252, clarified, 121 FERC {61,260 (2007), order
on reh’g, Order No. 697—A, FERC Stats. & Regs.
(31,268, clarified, 124 FERC { 61,055, order on
reh’g, Order No. 697-B, FERC Stats. & Regs.
{31,285 (2008), order on reh’g, Order No. 697-C,
FERC Stats. & Regs. 131,291 (2009), order on reh’g,
Order No. 697-D, FERC Stats. & Regs. {31,305
(2010), aff'd sub nom. Mont. Consumer Counsel v.
FERC, 659 F.3d 910 (9th Cir. 2011), cert. denied,
133 S. Ct. 26 (2012).

10Order No. 697, FERC Stats. & Regs. 131,252 at
PP 1057-58.

11]d, P 1058.

12 Order No. 2001-I, FERC Stats. & Regs. 131,282
at PP 29-30.

13Id. P 29 (citing Order No. 2001, FERC Stats. &
Regs. 31,127 at P 271).

14 These product names include “Energy
Imbalance,” “Generator Imbalance,” “Regulation &
Frequency Response,” “Spinning Reserve,” and
“Supplemental Reserve.”

by third-party providers (i.e., non-
transmission function) are reported.” 15

8. As stated above, unlike third-party
providers of ancillary services, which
must report information about their
ancillary services in both the Contract
Data and Transaction Data sections of
the EQR, the Commission has required
transmission providers to report only
information about their ancillary
services agreements in the Contract Data
section if the contract provides for the
sale of the ancillary services product.
We propose to require transmission
providers to report information about
transactions made under their ancillary
services agreements in the Transaction
Data section of the EQR. Although
transmission providers currently report
information about their ancillary
services agreements, without
information about the transactions
taking place under those agreements,
there is inadequate visibility into the
actual sales and rates being charged for
ancillary services, especially where
transmission providers have increased
their reliance on markets to meet their
ancillary services obligations. Therefore,
we propose to obtain additional
information about ancillary services
from transmission providers to help the
Commission, the public, and the
industry determine the actual rates
being charged for service under these
agreements and to increase price
transparency into the wholesale
ancillary services markets. In addition,
this information would enable the
Commission to better evaluate the
competitiveness of these markets and
strengthen its ability to monitor them.

9. We seek comments on this proposal
and on our proposal to revise the
definitions of ancillary services-related
product names in Appendix A to delete:
“For Transactions, sales by third-party
providers (i.e., non-transmission
function) are reported.”

B. FERC Tariff Reference (Field
Numbers 19 and 48)

10. The “FERC Tariff Reference” in
Field Numbers 19 and 48 must be
reported in both the Contract Data and
Transaction Data sections of the EQR.
Based on a review of EQR data, the
tariff-related information submitted in
these fields can be inconsistent or
inaccurate. As a result, we propose that
sellers input in Field Numbers 19 and
48 a subset of the tariff information that
sellers currently use to report their
tariff-related data in the e-Tariff system.
In particular, we propose to require
sellers to submit, in Field Numbers 19
and 48, four of the Business Names

15 Order No. 2001-I, FERC Stats. & Regs. 31,282.

associated with their tariff (i.e., Tariff
Identifier, Filing Identifier, Tariff
Record Identifier, and Option Code) in
the same format that they currently
provide this data in the e-Tariff system.
This approach would allow greater
consistency between the tariff
designations used by sellers in the EQR
and e-Tariff system. We seek comments
on this proposal and on our proposal to
revise the definitions in Field Numbers
19 and 48 to add: “The FERC tariff
reference must include four of the
Business Names currently submitted in
the e-Tariff system: Tariff Identifier,
Filing Identifier, Tariff Record
Identifier, and Option Code.”

C. Time Zone Field in Contract Data
Section

11. In Order No. 768, the Commission
eliminated “Time Zone” (previously
listed as Field Number 45) from the
Contract Data Section of the EQR.16
However, since the issuance of Order
No. 768, the Commission has
determined that, while time zone
information may not be necessary with
respect to the contract-related
information captured in the Contract
Data Section of the EQR, it may be
necessary for accurately reporting
transmission capacity reassignment
transactions, which are reported in the
Contract Data Section of the EQR. As a
result, the Commission proposes to add
options related to time zone information
in Field Number 30 in the Contract Data
Section of the EQR, and seeks comments
on this proposal.

D. Booked Out Transactions

12. “Booked Out Power” is a product
currently defined in Appendix A of the
EQR Data Dictionary as ““[e|nergy or
capacity contractually committed
bilaterally for delivery but not delivered
due to some offsetting or countervailing
trade (Transaction only).” As stated in
Order No. 2001, the power sales that
make up book out transactions are
typically for the sale for resale of
electric energy in interstate commerce.1”
The Commission noted that the price,
quantity and other agreement details in
such agreements are indistinguishable
from those in any other power sale
agreement and that the agreements
obligate the seller to provide power and
obligate the buyer to pay the agreed-on
prices.18 Furthermore, the Commission
noted that such book out transactions
plainly affect or relate to those

16 See Order No. 768, FERC Stats. & Regs.
931,336 at P 121.

17 Order No. 2001, FERC Stats. & Regs. 131,127
at P 282.

18]d.
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transactions and prices paid for power
sales that go to delivery.19

13. Based on a review of EQR data, it
appears that submissions related to
“Booked Out Power” frequently contain
inconsistent or inaccurate information.
Without accurate reporting of booked
out transactions, it is difficult to
determine how much power is being
traded compared to how much power is
actually being delivered. Moreover,
such inconsistencies or inaccuracies in
reporting booked out transactions can
distort the price and volume
information related to power sales that
is reported in the EQR. As a result, the
Commission proposes to further clarify
below what should be considered
booked out transactions and provides
several examples of how to properly
report this information.

14. In addition, we find that, based on
the current EQR database configuration,
it is not possible to differentiate book
outs of energy or capacity because EQR
filers do not have the option to
distinguish between the two products.
As a result, we propose to replace the
existing product name ‘“Booked Out
Power” in Appendix A of the EQR Data
Dictionary with the product names
“Booked Out Energy”’ and ‘“Booked Out
Capacity.” Accordingly, if the booked
out transaction involves a book out of
energy, the EQR filer should report it
under the product name “Booked Out
Energy,” and if the booked out
transaction involves a book out of
capacity, the EQR filer should report it
under the product name ‘“Booked Out

Capacity.” “Booked Out Energy”” will be
defined in Appendix A as: “Energy
contractually committed for delivery but
not actually delivered due to some
offsetting or countervailing trade
(Transaction only).” “Booked Out
Capacity” will be defined in Appendix
A as: “Capacity contractually committed
for delivery but not actually delivered
due to some offsetting or countervailing
trade (Transaction only).” We seek
comments on the burden and impact of
these proposals.

15. With respect to our proposed
clarifications on how EQR filers should
report booked out transactions, we note
that, in Order No. 2001, the Commission
explained that booked out transactions
occur ‘“when the cumulative effect of a
number of separate sales between two
parties is such that they mutually agree
to exchange their obligations to
physically deliver power to each other,
while maintaining all their other
obligations, including payment.” 20 In
Order No. 2001-A, the Commission also
explained that book outs are the
offsetting of opposing buy-sell
transactions at the same time and place
and gave examples of how to report
booked out transactions, which
involved Company A and Company B.21

16. Some of the inaccuracies or
inconsistencies in reporting booked out
transactions may stem from filers’
confusion as to whether booked out
transactions need only be reported
when they involve the same two
counterparties rather than multiple
parties. The Commission hereby

proposes to clarify that booked out
transactions must be reported in the
EQRs regardless of the number of parties
involved in these transactions. In an
effort to further clarify which booked
out transactions should be reported, we
provide the following examples and
seek comment on whether they are
sufficiently clear. First, we note that a
booked out transaction can be set forth
as a direct countervailing transaction
that occurs when two companies, both
of whom are selling physical energy to
each other for the same delivery period,
mutually agree to exchange their
physical delivery obligations to each
other, but maintain all of their other
obligations, including payment. In
practice, this would look like the
following: Company A is contractually
committed to sell 100 megawatt hours
(MWh) to Company B on 5/5/15 from
10:00 a.m. to 11:00 a.m. for $50/MWh.
When scheduling and tagging, the
scheduler notices that Company B is
contractually committed to sell 50 MWh
to Company A on 5/5/15 from 10:00
a.m. to 11:00 a.m. for $40/MWh.
Because there is no need to pay for
transmission of both complete
transactions (i.e., 100 MWh from
Company A to Company B and 50 MWh
from Company B to Company A),
Company A and Company B agree to
book the overlapping sale out and settle
that portion financially.

17. Company A and Company B
should report this booked out
transaction in the EQR as shown in the
table below:

Company A

Standardized Standardized Transaction

‘TR ID Begin Date End Date Product Priaﬁ Quantity  Unit Price Quantity Total
‘ | BEP0Y5 1000000 552015 10000 Enegy DSh00 BOMIWA SMWR 8500 somwn 0 isesn
TE SIS/2015 10:00:00  §52015 11:00:00 Booked Cmt Energy $50 50 MWh S/MWh $50 50 MWh $2.500

Company B

Begin Date End Date

Standardized Standardized  Transaction

Produet Price Quantity _ Unit

Price

TRID

S8/2015 10:00:00  §/6/201

18. Second, a booked out transaction
as a curtailment occurs when one
company is selling energy to another
company and, in real time, the company
buying the energy signals the seller to
reduce the amount of energy it is
providing to the buyer, in exchange for
a curtailment payment commensurate
with the reduced production. In
practice, this would look like the
following: Company C is contractually

19]d. P 285.

Booked OutEnergy 40 50MWh S/MWh

committed to sell 100 MWh to Company
D on 5/5/15 from 11:00 a.m. to 12:00
p.m. for $30/MWh. On 5/5/15, just prior
to 11:00 a.m., Company C is signaled to
curtail its transmission of energy from
11:00 a.m. to 12:00 p.m. from 100 MWh
to 50 MWh. Company C will receive a
curtailment payment based on its
contract with Company D equal to $35/
MWh times the difference between
Company C’s curtailed level of

20]1d. P 8 n.9 (emphasis added).

Quantity

Total

production (i.e., 50 MWh) and the level
of production it would have otherwise
had (100 MWh). Because Company C
received payment for 50 MWh of
physically scheduled energy which was
not delivered, Company C would book
out that amount at the contractually set
rate of $35/MWh and Company D would
not report the transaction in the EQR.
19. Company C should report this
transaction as shown in the table below:

21 Order No. 2001-A, 100 FERC { 61,074 at P 22.
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Company ©
: Standardized Standardized Transaction
CTRID Begin Date Endd Date Product Frice Quantity  Unit Price Quantity Total
T2 5520151100000 B/5/2015 12:00:00 Booked OutEnergy 535 50 MWh $iMWh 535 50 Mwh 51,750

20. Finally, a booked out transaction
known as a daisy chain occurs when
there are at least three companies in a
chain of energy sales and at least one
company appears twice in that chain
(e.g., as a seller and as a buyer). It could
be considered as an ““indirect
countervailing transaction” if compared
to the direct countervailing transaction.
In practice, this would look like the
following: Company E is contractually

committed to sell 100 MWh to Company
F on 5/5/15 from 12:00 p.m. to 1:00 p.m.
for $30/MWh. Company F is
contractually committed to sell 50 MWh
to Company G on 5/5/15 from 12:00
p-m. to 1:00 p.m. for $30/MWh.
Company G is contractually committed
to sell 20 MWh to Company E on 5/5/
15 from 12:00 p.m. to 1:00 p.m. for $30/
MWh. Because there is no need to pay
for transmission of each complete

transaction (i.e., 100 MWh from
Company E to Company F, 50 MWh
from Company F to Company G, and 20
MWh from Company G to Company E),
they agree to book out and settle the
overlapping portion financially.

21. Company E, Company F, and
Company G should report this booked
out transaction in the EQR as shown in
the table below:

Company E
Standardized  Standardized  Transaction
CTRID Begin Date End Date Produet Price Quantity  Unit Price Quaritity Total
. Ti EA20151200000 5602015130000 Energy §30  BOMWHh SMWh . 830 BOMWH | S2400
T2 ES20151200:00  SE2015 130000 Booked Out Energy  $30 20 MWh /MW $30 20 MwWh $800
Company F
: Standardized Slandardized Transaction
TRID Begin Date End Date Product Price Quantity  Unit Price Quantity Total
LUTT Buo0i51Z0000 BH2015 130000 Edegy 830 moWMWh 9WWR 0 s mmwh 0 son
T2 HE2015120000 552015 13:00:00 Booked Out Energy 330 20 Mwh  S/MWh $30 20 MWh $600
Company G
: Standardized  Standardized Transaction
JIRID Begin Date End Date Product Price Quantity  Unit Price Quantity Total
T 5S20151200:00 552015 1300:00 Booked OUtEnergy S30 20MWh SMWH S0 20MWR . 5000

22. We also seek comments on
whether there are other aspects of
booked out transactions that have
caused filers confusion and that the
Commission should clarify.

II1. Information Collection Statement

23. The Paperwork Reduction Act
(PRA) 22 requires each federal agency to
seek and obtain Office of Management
and Budget (OMB) approval before
undertaking a collection of information
directed to ten or more persons or
contained in a rule of general
applicability. OMB regulations 23
require approval of certain information
collection requirements imposed by
agency rules. Upon approval of a
collection of information, OMB will
assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of these
proposals will not be penalized for
failing to respond to this collection of
information unless the collection of
information displays a valid OMB
control number.

2244 U.S.C. 3501-3520.
235 CFR 1320.

24. We solicit comments on the
Commission’s need for this information,
whether the information will have
practical utility, the accuracy of the
provided burden estimates, ways to
enhance the quality, utility, and clarity
of the information to be collected, and
any suggested methods for minimizing
respondents’ burden, including the use
of automated information techniques.

25. The proposals in this document
will affect public utilities and certain
non-public utilities. The proposals
would require transmission providers to
report ancillary services transaction
data; require filers to submit into the
FERC Tariff Reference fields in the EQR
certain tariff-related information that
they currently submit in the e-Tariff
system; and require EQR filers to submit
time zone information in connection
with transmission capacity
reassignment transactions. The
proposals in this document also clarify
how booked out transactions should be
reported in the EQR.

26. There are approximately 2,196
public utilities and about 40 non-public
utilities that currently file EQRs. About
405 of the 2,196 public utilities only

submit data in the ID Data section of the
EQR 24 because they have no data to
report in the Contract or Transaction
Data sections of the EQR. We estimate
there are about 266 public utilities and
14 non-public utilities that would be
impacted by the proposal to report
ancillary service transaction data, based
on the number of public utility and non-
public utility transmission providers
that are currently reporting ancillary
services in the Contract Data section of
the EQR. Of the total 2,196 public
utilities, approximately 1,791 have
e-Tariffs on file and submit data in the
Contract and/or Transaction Data
sections of the EQR and would,
therefore, be impacted by the proposal
to submit additional tariff-related
information in their EQRs. Similarly,
about 14 non-public utilities have
e-Tariffs on file and submit data in the
Contract and/or Transaction Data
sections of the EQR and would,
therefore, be impacted. We also estimate
that approximately 29 public utilities

24 The ID Data section generally captures contact
information identifying the seller company and the
agent who prepared the company’s filing, along
with the applicable filing quarter.
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and 3 non-public utilities are currently
reporting transmission capacity
reassignment transactions and would be
affected by the proposal to include the
time zone information in connection
with these transactions. Finally, we
estimate that about 20 public utilities
and 5 non-public utilities would need to
distinguish between booked out energy

Fublic Utilitiss

and booked out capacity and, therefore,
would be impacted by the proposal to
separately identify and report these
transactions.

27. Burden Estimate: The estimated
burden and cost 25 for the requirements
proposed in this document follow. With
respect to the burden and cost estimate
associated with booked out transactions,
our estimate is limited to the proposal

to require EQR filers to distinguish
between and separately report booked
out energy and booked out capacity. The
Commission previously provided
burden and cost estimates for complying
with the requirement to report booked
out transactions when the requirement
was initially set forth in Order No.
2001.26

g Ancihary Sardce Transactions 288 1 268 i R 7t

Bepoting aTac Dals Flalds 178 1 el 24,0 71

Relnstating "Time Zone” Flaid In Contraats = 1 g 130 T4

{onstingn y Booked Dl i e 1 ) ] 50

HonFublic Utiites

| |Beporing dncliiery Sendes Transectlions i 1 L 4.0 T 336
Reponing aTan® Dats Fialds 4 1 4 s iy 7 338
“Time Zunw” Field in ot 3 3 13.9 7 3%

lshing Booked Oid Transactions 50

r porting Ancilary Sentce Transact 268 4 1084 2. 553 2,128
Reposting eTan® Data Flads 178 4 Tisd ) FEE] 14,838
Rainstating  Time Sene” Fiaid in Contracts 3 4 118 4. S8t 58
[Dlstinguishi el Dut ¢ S 4 (Y G 5 [
[HonPublic Utitities .

Reposting Anciliary Sendce Transactior 14 4 )

Reporing e Tank Date Fialds Ao & 5

Reinstatira "Tine Zone” Flaid In Contracts | 4 12

[Bistinauisting o ; g 4 kS

For public and non-public utilities,
the hourly cost (rounded, for salary plus
benefits) for one-time implementation
are computed as follows:

e For “Reporting Ancillary Service
Transactions,” “Reporting e-Tariff Data
Fields,” and “Reinstating ‘Time Zone’
Field in Contracts,” the estimated cost
is $71/hour.2?

¢ For “Distinguishing Booked Out
Transactions,” the estimated cost is $80/
hour.28

For public and non-public utilities,
the ongoing hourly costs (rounded, for
salary plus benefits) are computed as
follows.

¢ For the ‘“Reporting Ancillary
Service Transactions” and ““Submitting

25 The estimated hourly cost (salary plus benefits)
are based on the figures for May 2015 posted by the
Bureau of Labor Statistics for the Utilities sector
(available at http://www.bls.gov/oes/current/naics2_
22.htm) and updated March 2016 for benefits
information (at http://www.bls.gov/news.release/
ecec.nr0.htm). The hourly estimates for salary plus
benefits are: (a) Legal (code 23—-0000), $128.94; (b)
Computer and mathematical (code 15-0000),
$60.54; (c) Information systems manager (code 11—
3021), $91.63; (d) IT security analyst (code 15—
1122), $58.00; (e) Auditing and accounting (code

Four Unique Data Fields Associated
with Tariff in e-Tariff,” the estimated
cost is $53/hour.29

o For “Reinstating ‘Time Zone’ Field
in Contracts,” the estimated cost is $61/
hour.30

¢ For “Distinguishing Booked Out
Transactions,” there is no additional
ongoing cost.

Title: FERC-920, Electric Quarterly
Report (EQR).

Action: Revision of currently
approved collection of information.

OMB Control No.: 1902—-0255.

Respondents: Public Utilities and
Certain Non-Public Utilities.

Frequency of Information: Initial
implementation and quarterly updates.

13-2011), $53.78; and (f) Information and record

clerk (code 43-4199), $37.69.

26 See Order No. 2001, FERC Stats. & Regs.
q 31,127 at PP 368-378.

27 This estimate is based on the following
percentages (rounded) of time spent: (a) Legal,
12.5%; (b) Computer and mathematical, 37.5%; (c)
Information systems manager, 16.7%; (d) IT
security analyst, 12.5%; (e) Auditing and
accounting, 12.5%; and (f) Information and record
clerk, 8.3%.

28 This estimate is based on the following
percentages of time spent: (a) Legal, 28.6%; (b)

28. Necessity of Information: The
Commission’s EQR reporting
requirements must keep pace with
market developments and technological
advancements. Collecting and
formatting data as discussed in this
document will provide the Commission
with the necessary information to
identify and address potential exercises
of market power and better inform
Commission policies and regulations.

29. Internal Review: The Commission
has made a preliminary determination
that the proposed revisions are
necessary in light of technological
advances in data collection processes.
The Commission has assured itself, by
means of its internal review, that there

Computer and mathematical, 14.3%; (c) Information
systems manager, 14.3%; (d) IT security analyst,
14.3%; (e) Auditing and accounting, 14.3%; and (f)
Information and record clerk, 14.3%.

29 This estimate is based on the following
percentages (rounded) of time spent: (a) Computer
and mathematical, 25%; (b) IT security analyst,
25%; (c) Auditing and accounting, 25%; and (d)
Information and record clerk, 25%.

30 This estimate is based on the following
percentage of time spent: Computer and
mathematical, 100%.
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is specific, objective support for the
burden estimate associated with the
information requirements.

30. Interested persons may obtain
information on the reporting
requirements by contacting the Federal
Energy Regulatory Commission, Office
of the Executive Director, 888 First
Street NE., Washington, DC 20426
[Attention: Ellen Brown, email:
DataClearance@ferc.gov, phone: (202)
502—-8663, fax: (202) 273-0873].

31. Comments concerning the
information collections proposed in this
document, and the associated burden
estimates, should be sent to the
Commission in this docket and may also
be sent to the Office of Management and
Budget, Office of Information and
Regulatory Affairs, Washington, DC
20503 [Attention: Desk Office for the
Federal Energy Regulatory
Commission]. For security reasons,
comments should be sent by email to
OMB at the following email address:
oira_submission@omb.eop.gov. Please
reference FERC-920 and OMB Control
No. 1902-0255 (FERC-920) in your
submission.

IV. Environmental Analysis

32. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.3! The Commission has
categorically excluded certain actions
from these requirements as not having a
significant effect on the human
environment.32 The actions proposed
here fall within a categorical exclusion

31 Regulations Implementing National
Environmental Policy Act of 1969, Order No. 486,
FERC Stats. & Regs. 130,783 (1987).

32]d.

in the Commission’s regulations, i.e.,
they involve information gathering,
analysis, and dissemination.33
Therefore, environmental analysis is
unnecessary and has not been
performed.

V. Comment Procedures

33. The Commission invites interested
persons to submit comments on the
matters and issues posted in this
document, including any related matters
or alternative proposals that
commenters may wish to discuss.
Comments are due December 6, 2016.
Comments must refer to Docket Nos.
RMO01-8, RM10-12, RM12-3, or ER02—
2001 and must include the commenter’s
name, the organization they represent, if
applicable, and their address. The
Commission encourages comments to be
filed electronically via the eFiling link
on the Commission’s Web site at http://
www.ferc.gov. The Commission accepts
most standard word processing formats.
Documents created electronically using
word processing software should be
filed in native applications or print-to-
PDF format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

34. Commenters that are not able to
file comments electronically must send
an original of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street NE., Washington, DC 20426.

35. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

3318 CFR 380.4 (2016).

VI. Document Availability

36. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5:00 p.m.
Eastern time) at 888 First Street NE.,
Room 2A, Washington, DC 20426.

37. From the Commission’s Home
Page on the Internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

38. User assistance is available for
eLibrary and the Commission’s Web site
during the Commission’s normal
business hours from Commission’s
Online Support services at (202) 502—
6652 (toll free at 1-866—208—-3676) or
email at ferconlinesupport@ferc.gov, or
the Public Reference Room at (202) 502—
8371, TTY (202) 502—-8659. Email the
Public Reference Room at
public.referenceroom@ferc.gov.

By direction of the Commission.
Issued September 22, 2016.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
Attachment—Proposed Revisions to

Electric Quarterly Report Data
Dictionary

BILLING CODE 6717-01-P
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EQR

Data Dictionary

Contract Data
Field# | Field Required Value Definition
The FERC tariff reference cites the document that specifies the terms and conditions
Harestricted-text(60 under which a Seller is authorized to make transmission sales, power sales or sales of
characters) related jurisdictional services at cost-based rates or market-based rates. The FERC tariff
FERC Tariff reference must include four of the Business Names submitted in the ¢-Tariff system:
19 Reference v If e-Tariff Holder, enter:  [Tariff Identifier. Filing Identifier. Tariff Record Identifier. and Option Code. If the sales
tanff_id:» are market-based, the tariff that is specified in the FERC order granting the Seller Market
filing_id:n IBased Rate Authority must be listed. If a non-public utility does not have a FERC Tariff
g 1d.77, ty p ty
record_id:x Reference, it should enter “NPU” for the FERC Tariff Reference.
option_code:C,
If e-Tariff Holder. enter values as e-Tariff Element Name:e-Tariff Element Value
(where 7 is an integer up
to 10 digitsand Cisa [Example:
character from A-7) tariff id:1. filing_id:2335. record_id:5000. option_code:A
It Non-Public Utility, enten
NPUIf Non-Public Utility
30 ProductType “ CR CanaeitvResssi i it rial Liaib] :
Nawe
Product Tybe CR - AD - Capaci An agreement under which a transmission provider sells. assigns or transfers all or
30 troduct 1vpe v —pa_ty' portion of its rights to an eligible customer. reported in Atlantic Daylight time.
Name Reassignment
Product Type CR - AP - Capaci An agreement under which a transmission provider sells. assigns or transfers all or
- - 7 . . . . o . . rqe .
30 —foduct 2 ype v —pa_t.x_' portion of its rights to an eligible customer. reported in Atlantic Prevailing time.
Name Reassignment
Product Type CR - AS - Capacity An agreement under which a transmission provider sells. assigns or transfers all or
30 troducl _ape v —pa_tl' portion of its rights to an eligible customer. reported in Atlantic Standard time.
Namc Rcassignment
Product Type CR - CD - Capaci An agreement under which a transmission provider sells. assigns or transfers all or
- - . . . . o . . .
30 =toduct Jype v —p_ty. portion of its rights to an eligible customer. reported in Central Daylight time.
Name Reassignment
Product Tvbe CR - CP - Canacity An agreement under which a transmission provider sells. assigns or transfers all or
- - . . . . o . aqe .
30 Lroduel _ape v —u. portion of its rights to an eligible customer. reported in Central Prevailing time.
Name Reassignment
Product Type CR - CS - Capacity An agreement under which a transmission provider sells, assigns or transfers all or
- - . . . . o . .
30 =toduct Jype v —13_1}_' portion of its rights to an eligible customer. reported in Central Standard time.
Name Reassignment
Product Type CR - ED - Capacity An agreement under which a transmission provider sells. assigns or transfers all or
. - - A . . . . o . . .
30 toduel L pe v ~n o T o LADaClly portion of its rights to an eligible customer. reported in Eastern Daylight time.
Name Reassignment
. An agreement under which a transmission provider sells. assigns or transfers all or
= = . . . . o . eqe .
30 Product Type v CR - EP - Capacity EP Capaci portion of its rights to an eligible customer. reported in Eastern Prevailing time.
Name Reassignment
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Product Type

CR - ES - Capacity

An agreement under which a transmission provider sells. assigns or transfers all or

30 Name v Reassiemment portion of its rights to an eligible customer. reported in Eastern Standard time.
. An agreement under which a transmission provider sells. assigns or transfers all or
- VlD - . . . . . . . . .
30 ir#p_a(ﬁ:ct Type v lgglssi egtanacuv portion of its rights to an eligible customer, reported in Mountain Daylight time.
Product Tybe CR - MP - Capaci An agreement under which a transmission provider sells. assigns or transfers all or
vp - - Capacity - . = ” - T

30 Naml; v Reassionment portion of its rights to an cligiblc customer, reported in Mountain Prevailing time.

. An agreement under which a transmission provider sells. assigns or transfers all or
- - . . . . . . . .

30 Pﬁ“ﬁ?t Type v —wsslivls ;il = portion of its rights to an eligible customer, reported in Mountain Standard time.

. An agreement under which a transmission provider sells. assigns or transfers all or
- - J . . . . .. . . . .

30 H}iﬁget Type v —M ss?D g; = portion of its rights to an eligible customer, reported in Pacific Daylight time.

. An agreement under which a transmission provider sells. assigns or transfers all or
- - . . . . . . . e .

30 H}iﬁga Type v —wssli)l) Sﬁt = portion of its rights to an eligible customer, reported in Pacific Prevailing time.

. An agreement under which a transmission provider sells. assigns or transfers all or
- - . . . . .. . . .

30 Hﬁﬁget Type v —w SS?S cejit = portion of its rights to an eligible customer, reported in Pacific Standard time.
Unrestricted text (60 The FERC tariff reference cites the document that specifies the terms and conditions
characters) under which a Seller is authorized to make transmission sales, power sales or sales of

FERC Tanfl related jurisdictional services at cost-based rates or market-based rates. The FERC tariff

48 Reference v If e-Tariff Holder. enter: reference must include four of the Business Names submitted in the e-Tariff system:

tariff id:»
filing_id:n,
record _id:n

option_code:C.
(where # is an integer up

to 10 digitsand Cis a
character from A-7)

Il Non-Public Utility
enter NPU

Tariff Identificr, Filing Identificr, Tariff Record Identificr, and Option Code. If the
sales are market-based, the tariff that is specified in the FERC order granting the Seller

Market Based Rate Authority must be listed. If a non-public utility does not have a
FERC Tariff Reference, it should enter “NPU” for the FERC Tariff Reference.

8€269
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EQR Data Dictionary

Appendix A. Product Names

Product Name

Contract
Product

Transaction
Product

Definition

BOOKED OUT CAPACITY

v

Capacity contractually committed for delivery but not actually delivered due to
some offsetting or countervailing trade (Transaction only).

BOOKED OUT ENFRGY

Energy contractually committed for delivery but not actually delivered due to some

BOOKED-OUTROWER

offsetting or countervailing trade (Transaction only).

ENERGY IMBALANCE

Service provided when a difference occurs between the scheduled and the actual
delivery of energy to a load obligation (Ancillary Service). For Contracts, reported

if the contract prov1des for sale of the product —For—"PmﬂsaeHoﬁs—sales—by—tlﬂ-rd-

GENERATOR IMBALANCE

Service prov1ded when a difference occurs between the output of a generator
located in the Transmission Provider’'s Control Area and a delivery schedule from
that generator to (1) another Control Area or (2) a load within the Transmission
Provider’s Control Area over a single hour (Ancillary Service). For Contracts,

reported if the contract prov1des for sale of the product Fer—"ansae&oﬂs—salesby

REGULATION & FREQUENCY
RESPONSE

Service providing for continuous balancing of resources (generation and
interchange) with load, and for maintaining scheduled interconnection frequency by
committing on-line generation where output is raised or lowered and by other non-
generation resources capable of providing this service as necessary to follow the
moment-by-moment changes in load (Ancillary Service). For Contracts, reported if
the contract provides for sale of the product. FerTFransactions—salesbythird-party
providers-(i-e-non-transmission-function)-are reported-

SPINNING RESERVE

Unloaded synchronized generating capacity that is immediately responsive to
system frequency and that is capable of being loaded in a short time period or non-
generation resources capable of providing this service (Ancillary Service). For
Contracts reported if the contract prov1des for sale of the product Fer

SUPPLEMENTAL RESERVE

Service needed to serve load in the event of a system contingency, available with
greater delay than SPINNING RESERVE. This service may be provided by
generating units that are on-line but unloaded, by quick-start generation, or by
interruptible load or other non-generation resources capable of providing this
service (Ancillary Service). For Contracts, reported if the contract provides for sale
of the product —FerFransactons—salesby-third-party-providers(-enon-
transmission-function)-arereporied-

sany pesodoid;/910Z ‘£ 1090100 ‘ABPLLI/G6T 'ON ‘I8 '[OA /I9ISISaY [eIapaj
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 73

[Docket No. FDA-2016—-C-2767]

Wm. Wrigley Jr. Company; Filing of
Color Additive Petition

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of petition.

SUMMARY: The Food and Drug
Administration (FDA or we) is
announcing that we have filed a
petition, submitted by Wm. Wrigley Jr.
Company, proposing that the color
additive regulations be amended to
provide for the safe use of calcium
carbonate to color hard and soft candy,
mints, and chewing gum.

DATES: The color additive petition was
filed on September 1, 2016.

FOR FURTHER INFORMATION CONTACT:
Celeste Johnston, Center for Food Safety
and Applied Nutrition (HFS-265), Food
and Drug Administration, 5001 Campus
Dr., College Park, MD 20740-3835, 240—
402-1282.

SUPPLEMENTARY INFORMATION: Under
section 721(d)(1) of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C.
379e(d)(1)), we are giving notice that we
have filed a color additive petition (CAP
6C0307), submitted by Wm. Wrigley Jr.
Company, c/o Exponent, 1150
Connecticut Ave. NW., Suite 1100,
Washington, DC 20036. The petition
proposes to amend the color additive
regulations in part 73 (21 CFR part 73)
Listing of Color Additives Exempt From
Certification, to provide for the safe use
of calcium carbonate to color hard and
soft candy, mints, and chewing gum.

We have determined under 21 CFR
25.32(k) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Dated: October 3, 2016.
Dennis M. Keefe,

Director, Office of Food Additive Safety,
Center for Food Safety and Applied Nutrition.

[FR Doc. 2016—24208 Filed 10-6—16; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910
[Docket No. OSHA-2015-0015]
RIN 1218-AC94

Additional PortaCount® Quantitative
Fit-Testing Protocols: Amendment to
Respiratory Protection Standard

AGENCY: Occupational Safety and Health
Administration (OSHA), Department of
Labor.

ACTION: Notice of proposed rulemaking;
request for comments.

SUMMARY: OSHA is proposing to add
two modified PortaCount® quantitative
fit-testing protocols to its Respiratory
Protection Standard. The proposed
protocols would apply to employers in
general industry, shipyard employment,
and the construction industry. Both
proposed protocols are variations of the
existing OSHA-accepted PortaCount®
protocol, but differ from it by the
exercise sets, exercise duration, and
sampling sequence. If approved, the
modified PortaCount® protocols would
be alternatives to the existing
quantitative fit-testing protocols already
listed in an appendix of the Respiratory
Protection Standard. In addition, OSHA
is proposing to amend an appendix to
clarify that PortaCount® fit test devices
equipped with the N95-Companion™
Technology are covered by the approved
PortaCount® protocols.

DATES: Submit comments to this
proposal, including comments to the
information collection (paperwork)
requirements, by December 6, 2016.

ADDRESSES: Written comments. You may
submit comments, identified by Docket
No. OSHA-2015-0015, by any of the
following methods:

Electronically: You may submit
comments and attachments
electronically at http://
www.regulations.gov, which is the
Federal e-Rulemaking Portal. Follow the
instructions online for making
electronic submissions.

Fax: If your submissions, including
attachments, are not longer than 10
pages, you may fax them to the OSHA
Docket Office at (202) 693—1648.

Mail, hand delivery, express mail,
messenger, or courler service: You must
submit your comments to the OSHA
Docket Office, Docket No. OSHA—-2015—
0015, U.S. Department of Labor, Room
N-2625, 200 Constitution Avenue NW.,
Washington, DC 20210, telephone (202)
693—-2350 (OSHA’s TTY number is (877)

889-5627). Deliveries (hand, express
mail, messenger, or courier service) are
accepted during the Department of
Labor’s and Docket Office’s normal
business hours, 8:15 a.m.—4:45 p.m., ET.

Instructions: All submissions must
include the Agency name and the
docket number for this rulemaking
(Docket No. OSHA-2015-0015). All
comments, including any personal
information you provide, are placed in
the public docket without change and
may be made available online at http://
www.regulations.gov. Therefore, OSHA
cautions you about submitting personal
information such as social security
numbers and birthdates.

If you submit scientific or technical
studies or other results of scientific
research, OSHA requests (but does not
require) that you also provide the
following information where it is
available: (1) Identification of the
funding source(s) and sponsoring
organization(s) of the research; (2) the
extent to which the research findings
were reviewed by a potentially affected
party prior to publication or submission
to the docket, and identification of any
such parties; and (3) the nature of any
financial relationships (e.g., consulting
agreements, expert witness support, or
research funding) between investigators
who conducted the research and any
organization(s) or entities having an
interest in the rulemaking. If you are
submitting comments or testimony on
the Agency’s scientific and technical
analyses, OSHA requests (but does not
require) that you disclose: (1) The
nature of any financial relationships you
may have with any organization(s) or
entities having an interest in the
rulemaking; and (2) the extent to which
your comments or testimony were
reviewed by an interested party prior to
its submission. Disclosure of such
information is intended to promote
transparency and scientific integrity of
data and technical information
submitted to the record. This request is
consistent with Executive Order 13563,
issued on January 18, 2011, which
instructs agencies to ensure the
objectivity of any scientific and
technological information used to
support their regulatory actions. OSHA
emphasizes that all material submitted
to the rulemaking record will be
considered by the Agency to develop
the final rule and supporting analyses.

Docket: To read or download
comments and materials submitted in
response to this Federal Register notice,
go to Docket No. OSHA-2015-0015 at
http://www.regulations.gov or to the
OSHA Docket Office at the address
above. All comments and submissions
are listed in the http://


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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www.regulations.gov index; however,
some information (e.g., copyrighted
material) is not publicly available to
read or download through that Web site.
All comments and submissions are
available for inspection and, where
permissible, copying at the OSHA
Docket Office.

Electronic copies of this Federal
Register document are available at
http://regulations.gov. Copies also are
available from the OSHA Office of
Publications, Room N-3101, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210;
telephone (202) 693—-1888. This
document, as well as news releases and
other relevant information, is also
available at OSHA’s Web site at http://
www.osha.gov.

FOR FURTHER INFORMATION CONTACT: For
general information and press inquiries,
contact Frank Meilinger, Director, Office
of Communications, Room N-3647,
OSHA, U.S. Department of Labor, 200
Constitution Avenue NW., Washington,
DC 20210; telephone (202) 693—1999;
email Meilinger.francis2@dol.gov. For
technical inquiries, contact Natalia
Stakhiv, Directorate of Standards and
Guidance, Room N-3718, OSHA, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210;
telephone (202) 693-2272; email
stakhiv.natalia@dol.gov.
SUPPLEMENTARY INFORMATION:
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I. Background

II. Summary and Explanation of Proposal
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IV. Procedural Determinations
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I. Background

Appendix A of OSHA’s Respiratory
Protection Standard, 29 CFR 1910.134,
currently includes four quantitative fit-
testing protocols using the following
challenge agents: A non-hazardous
generated aerosol such as corn oil,
polyethylene glycol 400, di-2-ethyl
hexyl sebacate, or sodium chloride;
ambient aerosol measured with a
condensation nuclei counter (CNC), also
known as the standard PortaCount®
protocol; controlled negative pressure;
and controlled negative pressure
REDON. Appendix A of the Respiratory
Protection Standard also specifies the
procedure for adding new fit-testing
protocols to this standard. Under that
procedure, if OSHA receives an
application for a new fit-testing protocol
meeting certain criteria, the Agency
must commence a rulemaking
proceeding to consider adopting the
proposal. These criteria include: (1) A
test report prepared by an independent

government research laboratory (e.g.,
Lawrence Livermore National
Laboratory, Los Alamos National
Laboratory, the National Institute for
Standards and Technology) stating that
the laboratory tested the protocol and
found it to be accurate and reliable; or
(2) an article published in a peer-
reviewed industrial-hygiene journal
describing the protocol and explaining
how the test data support the protocol’s
accuracy and reliability. OSHA
considers such proposals under the
notice-and-comment rulemaking
procedures specified in section 6(b)(7)
of the Occupational Safety and Health
Act of 1970 (the “Act”) (29 U.S.C.
655(b)(7)). Using this procedure, OSHA
added one fit-testing protocol (i.e., the
controlled negative pressure REDON
quantitative fit-testing protocol) to
appendix A of its Respiratory Protection
Standard (69 FR 46986, Aug. 4, 2004).

In 2006, TSI Incorporated (hereinafter
referred to as TSI) submitted two
quantitative fit-testing protocols for
acceptance under the Respiratory
Protection Standard. OSHA published a
notice of proposed rulemaking (NPRM)
for those protocols on January 21, 2009
(74 FR 3526-01). The proposed
protocols used the same fit-testing
requirements and instrumentation
specified for the standard PortaCount®
protocol in paragraphs (a) and (b) of Part
1.C.3 of appendix A of the Respiratory
Protection Standard, except:

e Revised PortaCount® QNFT
protocol 1 reduced the duration of the
eight fit-testing exercises from 60
seconds to 30 seconds; and

e Revised PortaCount® QNFT
protocol 2 eliminated two of the eight
fit-testing exercises, with each of the
remaining six exercises having a
duration of 40 seconds; in addition, this
proposed protocol increased the
minimum pass-fail fit-testing criterion
(i.e., reference fit factors) from a fit
factor of 100 to 200 for half masks, and
from 500 to 1000 for full facepieces.

OSHA withdrew the NPRM on
January 27, 2010 (75 FR 4323-01). In
withdrawing the NPRM, the Agency
concluded that the study data failed to
adequately demonstrate that these
protocols were sufficiently accurate or
as reliable as the quantitative fit-testing
protocols already listed in appendix A.
OSHA found that the studies submitted
with the application did not
differentiate between results for half-
mask and full-facepiece respirators.
OSHA also determined that TSI had not
demonstrated that these protocols
would accurately determine fit for
filtering facepiece respirators.

II. Summary and Explanation of the
Proposal

A. Introduction

One of the OSHA-accepted
quantitative fit test protocols listed in
appendix A is the standard PortaCount®
protocol. The standard PortaCount®
protocol and instrumentation was
introduced by TSI in 1987, and the use
of the standard PortaCount® protocol
was originally allowed by OSHA under
a compliance interpretation published
in 1988, until it was incorporated into
appendix A in 1998.

In a letter dated July 10, 2014, Darrick
Niccum of TSI submitted an application
requesting that OSHA approve three
additional PortaCount® quantitative fit
test protocols to add to appendix A (TSI,
2014a). These three additional protocols
are modified versions of the standard
PortaCount® protocol. Mr. Niccum
included a copy of three peer-reviewed
articles from the industrial-hygiene
journal, entitled Journal of the
International Society for Respiratory
Protection, describing the accuracy and
reliability of these proposed protocols
(Richardson et al., 2013; Richardson et
al., 2014a; Richardson et al., 2014b). The
application letter also included a copy
of the ANSI/AIHA Z88.10-2010
standard (ANSI/AIHA, 2010) and a
discussion about how the ANSI/ATHA
7.88.10-2010, Annex 2 methodology
was utilized by TSI to conduct a
statistical comparison of fit test
methods.

For consistency with the terminology
used in the three peer-reviewed articles,
OSHA will, in this section of the NPRM
(i.e., Summary and Explanation of the
Proposal), refer to the three new
modified PortaCount® protocols as
“Fast-Full method” for full-facepiece
elastomeric respirators, “Fast-Half
method” for half-mask elastomeric
respirators, and “Fast-FFR method” for
filtering-facepiece respirators (FFR). It
should be noted that the “Fast-Full”
method and the “Fast-Half”” method are
identical protocols, but were evaluated
for method performance separately in
two peer-reviewed articles. Since TSI’s
“Fast-Full” and “‘Fast-Half”” methods are
identical protocols, OSHA is proposing
that only two new protocols be added to
appendix A: A modified PortaCount®
protocol for both full-facepiece and half-
mask elastomeric respirators and a
modified PortaCount® protocol for
filtering-facepiece respirators.

All three of TSI's modified
PortaCount® protocols use the same fit-
testing requirements and
instrumentation specified for the
standard PortaCount® protocol in
paragraphs (a) and (b) of Part I.C.3 of
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appendix A of the Respiratory
Protection Standard, except that they
differ from the standard PortaCount®
protocol by the exercise sets, exercise
duration, and sampling sequence. The
major difference between the proposed
Fast-Full and Fast-Half methods and the
standard PortaCount® protocol is they
include only 3 of the 7 current test
exercises (i.e., bending, head side-to-
side, and head up-and-down) plus a
new exercise (i.e., jogging-in-place), and
reduce each exercise duration, thereby
reducing the total test duration from 7.2
minutes to 2.5 minutes. The peer-
reviewed articles describe studies
comparing the fit factors for the new
modified PortaCount® protocols to a
reference method based on the
American National Standards Institute
(ANSI/AIHA) Z88.10-2010 Annex A2
“Criteria for Evaluating New Fit Test
Methods” approach. This approach
requires the performance evaluation
study administer sequential paired tests
using the proposed fit-test method and
reference method during the same
respirator donning.

B. Evaluation of Fast-Half Method

1. Study Methods

The peer-reviewed article entitled
“Evaluation of a Faster Fit Testing
Method for Elastomeric Half-Mask
Respirators Based on the TSI
PortaCount®,” appeared in a 2014 issue
(Volume 31, Number 1) of the Journal of
the International Society for Respiratory
Protection (Richardson et al., 2014a).
The study authors selected three models
of NIOSH-approved, half-mask air-
purifying respirators from “leading U.S.
mask manufacturers” equipped with
P100 filters. Each model was available
in three sizes. Respirators were probed
with a flush sampling probe located
between the nose and mouth. Twenty-
five participants (9 female; 16 male)
were included in the study; face sizes
were predominantly in the smaller and
central cells (1, 2, 3, 4, 5, 7, 8) of the
NIOSH bivariate panel; no subjects were
in cells 6, 9 or 10 (those with longer—
nose to chin—face sizes).

Test subjects donned the respirator for
a five-minute comfort assessment and
then performed two sets of fit-test
exercises, either using the Reference
method or the Fast-Half method. The
order of the two sets of fit-test exercises
was randomized. The Reference method
consisted of the eight standard OSHA
exercises listed in Section I.A.14 of
appendix A of the Respiratory
Protection Standard, minus the grimace
exercise, in the same order as described
in the standard (i.e., normal breathing,
deep breathing, head side-to-side, head

up-and-down, talking, bending over,
normal breathing). Each exercise was
performed for 60 seconds.

According to TSI, the study authors
chose not to include the grimace
exercise because little or no support was
found for the grimace exercise among
respirator fit-test experts (TSI, 2015a).
TSI explained that “[t|he most common
fault expressed by a number of
experienced fit testers and industry
experts was that the grimace cannot be
consistently applied or even defined
(TSI, 2015a).” They further commented
that the grimace is intended to break the
face seal and may not reseal in the same
way for subsequent exercises. As a
result, the shift in the respirator can
potentially confound comparison of the
fit-test methods. TSI also noted that the
fit factor from the grimace (if measured)
is not used to calculate the overall fit
factor test result under the standard
PortaCount® method (TSI, 2015a).

The Fast-Half method included four
exercises—bending, jogging in place,
head side-to-side and head up-and-
down. Two breaths were taken at each
extreme of the head side-to-side and
head up-and-down exercises and at the
bottom of the bend in the bending
exercise.

Although not discussed in the peer-
reviewed journal article, TSI explained
their rationale for selecting the exercises
that were the most rigorous for (i.e., the
best at) identifying poor fitting
respirators in two documents submitted
to the Agency (TSI, 2014b; TSI, 2015a).
TSI selected the exercises based on a
literature review, informal
conversations with industry fit test
experts, and in-house pilot studies.
“Talking out loud,” “bending,” and
“moving head up/down” were
determined to be the three most critical
exercises in determining the overall fit
factor for abbreviated respirator fit test
methods by Zhuang et al. (Zhuang et al.,
2004). TSI’s in-house pilot collected fit-
test data on subjects using consecutive
sets of the seven-exercise Reference
method described above (TSI, 2014b).
TSI analyzed the frequency with which
each exercise produced the lowest fit
factor. Fit test data was separated into
three groups: All fit tests, good-fitting fit
tests, and poor-fitting fit tests. A poor-
fitting fit test was defined as any test
where at least one exercise failed. The
results showed that normal breathing,
deep breathing, and talking rarely
produced the lowest fit factor
(frequency <3 percent) for poor-fitting
full-facepiece respirators. On this basis,
these three less rigorous exercises were
eliminated for both the Fast-Full and
Fast-Half methods. The bending
exercise was the most rigorous exercise

for poor-fitting full-facepiece and half-
mask elastomeric respirators. Talking
was the exercise that most often had the
lowest fit factor for good-fitting full-
facepiece and half-mask respirators in
the pilot study. None of the other
exercises stood out for half-mask
respirators, but TSI reasoned that there
was a lack of data suggesting that half-
mask respirator fit tests should use
different exercises than full-facepiece
respirators (TSI, 2015a). The study
added jogging-in-place for a fourth
rigorous test exercise as part of the
protocol. Jogging is an alternate (i.e.,
elective as opposed to required) exercise
in Annex 2—*‘Criteria for Evaluating
New Fit Test Methods of the Respiratory
Protection” of the ANSI/AIHA Z88.10—
2010 standard.

A single CPC instrument, PortaCount®
Model 8030 (TSI Incorporated,
Shoreview MN), was used throughout
the Fast-Half method validation
experiments. The instrument was
connected to two equal-length sampling
tubes for sampling inside-facepiece and
ambient particle concentrations. TSI
software was used to switch between
sampling lines and record concentration
data. The experiments were conducted
in a large chamber to which a NaCl
aerosol was added to augment particle
concentrations, which were expected to
range between 5,000 and 20,000
particles/cm3 (target = 10,000 p/cm3).

During the Reference method, for each
exercise, the ambient sampling tube was
first purged for 4 seconds before an
ambient sample was taken for 5
seconds, followed by an 11-second
purge of the in-facepiece sampling tube
and a 40-second in-facepiece sample.
The Reference method took a total of
429 seconds (7 minutes 9 seconds) to
complete.

During the first exercise of the Fast-
Half method (bending over), the ambient
sampling tube was first purged for 4
seconds before an ambient sample was
taken for 5 seconds; the in-facepiece
sampling tube was then purged for 11
seconds and a sample was then taken
from inside the mask for 30 seconds. No
ambient sample was taken during the
next two exercises (jogging and head
side-to-side)—just one 30-second in-
facepiece sample was collected for each
exercise. For the last exercise (head up-
and-down), a 30-second in-facepiece
sample was taken, after which a 4-
second ambient purge and 5-second
ambient sample were conducted. The
Fast-Half method took a total of 149
seconds (2 minutes 29 seconds) to
complete.

For the Reference method, the authors
calculated a fit factor for each exercise
by dividing the in-facepiece
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concentration taken during that exercise
by the mean ambient concentration for
that exercise (average of the ambient
measurements pre- and post-exercise).
The overall fit factor was determined by
taking a harmonic mean of the seven
exercise fit factors.

For the Fast-Half method, the ambient
concentration was calculated by taking
the mean of two measurements—one
before the first exercise and one after the
last exercise. The authors calculated fit
factors for each exercise by dividing the
in-facepiece concentration taken during
that exercise by the mean ambient
concentration. As with the Reference
method, the harmonic mean of the four
exercise fit factors represented the
overall fit factor. A minimum fit factor
of 100 is required in order to be
regarded as an acceptable fit for half-
mask respirators under appendix A of
the Respiratory Protection Standard.

To ensure that respirator fit was not
significantly altered between the two
sets of exercises, a 5-second normal
breathing fit factor assessment was
included before the first exercise set,
between the two sets of exercises and at
the completion of the second exercise
set. If the ratio of the maximum to
minimum of these three fit factors was
greater than 100, this experimental trial
was excluded from data analysis.

2. Study Results

The ANSI/AIHA standard specifies
that an exclusion zone within one
coefficient of variation for the Reference
method must be determined. The
exclusion zone is the range of measured
fit factors around the pass/fail fit factor
of 100 which cannot be confirmed to be
greater than 100 or less than 100 with
adequate confidence and, therefore,
should not be included in evaluating
performance. TSI determined the
variability associated with the Reference
method using 48 pairs of fit factors from
16 participants. The exclusion zone was
defined as fit factor measurements
within one standard deviation of the
100 pass/fail value. Six pairs of fit
factors were omitted because the normal
breathing fit factor ratio exceeded 100
and 5 pairs of fit factors were omitted
because they were identified as outliers
(>3 standard deviations from the mean
of the remaining data points). The
exclusion zone calculated by the study
authors ranged from 82-123 and did not
include the five outliers. During review
of the study methods, OSHA felt that
omitting outliers to define a variability-
based exclusion zone deviated from the
usual scientific practice. Therefore,
OSHA recalculated the exclusion zone
with the outlier data included in the
analysis (Brosseau and Jones, 2015). The

recalculated exclusion zone was
somewhat wider, ranging from 68 to
146.

The final dataset for the ANSI/ATHA
Fast-Half performance evaluation
included 134 pairs of fit factors from 25
participants. Equivalent fractions of
each respirator and model were
included. Eleven pairs were omitted
because the ratio of maximum to
minimum normal breathing fit factors
was greater than 100 and 1 pair was
omitted due to a methodological error;
122 pairs were included in the data
analysis.

According to the statistical
procedures utilized in the study, the
Fast-Half method, even utilizing the
wider OSHA-recalculated exclusion
zone, met the required acceptance
criteria for test sensitivity, predictive
value of a pass, predictive value of a
fail, test specificity, and kappa statistic?
as defined in ANSI/ATHA Z88.10-2010
(see Table 1). The study authors
concluded that the results demonstrated
that the new Fast-Half method can
identify poorly fitting respirators as well
as the reference method.

C. Evaluation of Fast-Full Method

1. Study Methods

The peer-reviewed article entitled
“Evaluation of a Faster Fit Testing
Method for Full-Facepiece Respirators
Based on the TSI PortaCount®,”
appeared in a 2013 issue (Volume 30,
Number 2) of the Journal of the
International Society for Respiratory
Protection (Richardson et al., 2013). The
study authors selected three models of
NIOSH-approved, full-facepiece air-
purifying respirators from “leading U.S.
mask manufacturers” equipped with
P100 filters. Each model was available
in three sizes. Respirators were probed
with a non-flush sampling probe inside
the nose cup, extending 0.6 into the
breathing zone. Twenty-seven
participants (11 female; 16 male) were
included in the study; face sizes were
predominantly in the central cells (2, 3,
4,5, 7,8 and 9) of the NIOSH bivariate
panel; 1 subject had a face size in cell
6 and none were in cells 1 (very small)
or 10 (very large). The Reference
method, choice of exercises,
PortaCount® instrument, test aerosol,
and sampling sequence were exactly the
same as those used for the Fast-Half
method. A minimum fit factor of 500 is

1The kappa statistic is a measure of agreement
between the proposed and reference fit-test
methods. It compares the observed proportion of fit
tests that are concordant with the proportion
expected if the two tests were statistically
independent. Kappa values can vary from —1 to +1.
Values close to +1 indicate good agreement. ANSI/
AIHA recommends kappa values >0.70.

required in order to be regarded as an
acceptable fit for full-facepiece
respirators under appendix A of the
Respiratory Protection Standard.

2. Study Results

TSI determined the variability
associated with the Reference method
using 54 pairs of fit factors from 17
participants. The exclusion zone was
defined as fit factor measurements
within one standard deviation of the
500 pass/fail value. Five pairs of fit
factors were omitted because the normal
breathing fit factor ratio exceeded 100,
and three pairs of fit factors were
omitted because they were identified as
outliers (>3 standard deviations from
the mean of the remaining data points).
The exclusion zone calculated by the
study authors ranged from 345-726 and
did not include the three outliers.
OSHA recalculated the exclusion zone
with the outlier data included in the
analysis (Brosseau and Jones, 2015). The
recalculated exclusion zone determined
by OSHA was somewhat wider ranging
from 321-780.

The final dataset for the ANSI/ATHA
Fast-Full performance evaluation
included 148 pairs of fit factors from 27
participants. Equivalent fractions of
each respirator and model were
included. Eleven pairs were omitted
because the ratio of maximum to
minimum normal breathing fit factors
was greater than 100; 1 pair was omitted
due to an observational anomaly; 136
pairs were included in the data analysis.

According to the statistical
procedures utilized in the study, the
Fast-Full method, even utilizing the
wider OSHA-recalculated exclusion
zone, met the required acceptance
criteria for test sensitivity, predictive
value of a pass, predictive value of a
fail, test specificity, and kappa statistic
as defined in ANSI/AIHA 7Z88.10-2010
(see Table 1). The authors concluded
that the results demonstrated that the
new Fast-Full method can identify
poorly fitting respirators as well as the
reference method.

D. Evaluation of Fast-FFR Method
1. Study Methods

The peer-reviewed article, entitled
“Evaluation of a Faster Fit Testing
Method for Filtering Facepiece
Respirators Based on the TSI
PortaCount®,” appeared in a 2014 issue
(Volume 31, Number 1) of the Journal of
the International Society for Respiratory
Protection (Richardson et al., 2014b).
Ten models of NIOSH-approved N95
FFRs from six “leading U.S. mask
manufacturers” were selected for study.
The different models were selected to
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represent a range of styles—6 cup-
shaped, 2 horizontal flat-fold, and 2
vertical flat-fold models. No information
was provided in the publication about
whether models were available in
different sizes. However, at the Agency’s
request, TSI submitted additional
information regarding the choice of
respirators via a letter (TSI, 2015b). The
letter states:

The study plan for FFR called for 10 N95
FFR. Unlike elastomeric respirators, FFR
designs vary widely and are typically not
offered in different sizes. The authors felt it
was important to use a variety of designs that
represent the styles currently available in the
US. Of the 10 models used, 6 were cup-
shaped, 2 were vertical-fold, and 2 were
horizontal-fold designs. The cup-shaped style
is by far the most common, which is why 6
of the 10 model selected have that
fundamental design. Four flat-fold designs (2
vertical-fold and 2 horizontal-fold) models
are also included.

Respirators were probed with a flush
sampling probe located between the
nose and mouth. Lightweight sample
tubing and neck straps were used to
ensure the tubing did not interfere with
respirator fit. Twenty-nine participants
(11 female; 18 male) were included in
the study; face sizes were
predominantly in the smaller and
central cells (1, 2, 3, 4, 5, 7, 8) of the
NIOSH bivariate panel; 1 subject was in
cell 6 and no subjects were in cells 9 or
10 (those with longer—nose to chin—
face sizes). The Reference method, test
aerosol, and most other study
procedures were analogous to those
used for the Fast-Half and Fast-Full
methods. However, the Fast-FFR

method employed these four exercises:
Bending, talking, head side-to-side and
head up-and-down with the same
sampling sequence and durations as the
other test protocols. The talking exercise
replaces the jogging exercise used in the
Fast-Half and Fast-Full methods. TSI
decided not to eliminate the talking
exercise for FFRs even though their
pilot study indicated that it rarely
produces the lowest fit factor (TSI,
2015a). They felt from their own
experience that jogging does not
represent the kind of motions that FFR
wearers do when using the respirator
(TSI, 2015a). TSI also indicated that the
sampling probe configured on
lightweight FFR respirators caused the
respirator to pull down and away from
the face during jogging creating
unintentional leakage. A PortaCount®
Model 8038 operated in the N95 mode
(TSI Inc., Shoreview MN), was used to
measure aerosol concentrations
throughout the experiments. The
particle concentrations in the test
chamber were expected to be greater
than 400 p/cm3. A minimum fit factor
of 100 is required in order to be
regarded as an acceptable fit for these
types of respirators under appendix A of
the Respiratory Protection Standard.

2. Study Results

The study administered sequential
paired fit tests using the Fast-FFR
method and a reference method
according to the ANSI/AIHA standard.
TSI determined the variability
associated with the Reference method
using 63 pairs of fit factors from 14
participants. The exclusion zone was

defined as fit factor measurements
within one standard deviation of the
500 pass/fail value. Two pairs of fit
factors were omitted because the normal
breathing fit factor ratio exceeded 100,
and six pairs of fit factors were omitted
because they were identified as outliers
(>3 standard deviations from the mean
of the remaining data points). The
exclusion zone calculated by the study
authors ranged from 78-128 and did not
include the six outliers. OSHA
recalculated the exclusion zone with the
outlier data included in the analysis
(Brosseau and Jones, 2015). The
recalculated exclusion zone was
somewhat wider ranging from 69-144.

The final dataset for the ANSI/ATHA
Fast-FFR performance evaluation
included 114 pairs from 29 participants.
Equivalent fractions of each respirator
and model were included. Two pairs
were omitted because the ratio of
maximum to minimum normal
breathing fit factors was greater than
100; 112 pairs were included in the data
analysis.

According to the statistical
procedures utilized in the study, the
Fast-FFR method, even utilizing the
wider OSHA-recalculated exclusion
zone, met the required acceptance
criteria for test sensitivity, predictive
value of a pass, predictive value of a
fail, test specificity, and kappa statistic
as defined in ANSI/AIHA Z88.10-2010
(see Table 1). The authors concluded
that the results demonstrated that the
new Fast-FFR method can identify
poorly fitting respirators as well as the
reference method.

TABLE 1—COMPARISON OF TSI FIT TEST PROTOCOLS WITH ANSI CRITERIA

ANSI Z88.10 Fast-full Fast-half Fast-FFR
SENSIIVITY ettt >0.95 0.98 0.96 1.00
PV Pass ....... >0.95 0.98 0.97 1.00
Specificity .. >0.50 0.98 0.97 0.85
PV Fail ...... >0.50 0.98 0.93 0.93
11 o] o = R OO P P OURPRRUPRPIN >0.70 0.97 10.89 10.89

1The kappa values in the table are those determined using the OSHA recalculated exclusion zone. The kappa values reported by the journal
authors using a narrower exclusion zone were 0.90 and 0.87, respectively, for the Fast-Half and Fast-FFR methods. Other statistical values were
the same for both OSHA and study author exclusion zone determinations.

E. Conclusions

OSHA believes that the information
submitted by TSI in the July 10, 2014
letter from Mr. Niccum in support of the
modified PortaCount® quantitative fit
test protocols meets the criteria for
determining whether OSHA must
publish fit-test protocols for notice-and-
comment rulemaking established by the
Agency in Part II of appendix A of its
Respiratory Protection Standard.
Therefore, the Agency is initiating this

rulemaking to determine whether to
approve these proposed protocols for
inclusion in Part I.C of appendix A of
its Respiratory Protection Standard.
Each proposed protocol is a variation
of the standard OSHA-accepted
PortaCount® protocol, but differs from it
by the exercise sets, exercise duration,
and sampling sequence. The major
difference between the proposed Fast-
Full and Fast-Half methods and the
standard OSHA-accepted PortaCount®
protocol is they include only 3 of the 7

current test exercises (i.e., bending,
head side-to-side, and head up-and-
down) plus a new exercise (i.e., jogging-
in-place), and reduce the total test
duration from 7.2 minutes to 2.5
minutes. The major difference between
the proposed Fast-FFR method and the
standard OSHA-accepted PortaCount®
protocol is it includes 4 of the 7 current
test exercises (i.e., bending, talking,
head side-to-side, and head up-and-
down), and it reduces the total test
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duration from 7.2 minutes to 2.5
minutes.

The Agency is proposing to add two
modified PortaCount® protocols to
appendix A (see section V of this
preamble titled ‘“Proposed Amendment
to the Standard”). If approved, the new
protocols would be alternatives to the
existing quantitative fit-testing protocols
already listed in the Part I.C of appendix
A of the Respiratory Protection
Standard; employers would be free to
select these alternatives or to continue
using any of the other protocols
currently listed in the appendix.

F. N95-Companion™ Technology

OSHA is also taking the opportunity
of this rulemaking to make a clarifying
change to appendix A of the Respiratory
Protection Standard to reflect a
technological development. The original
PortaCount® model could only fit test
elastomeric respirators (i.e., full-
facepiece and half-mask) and filtering
facepiece respirators equipped with
>99% efficient filter media. In 1998, TSI
introduced the N95-Companion™
Technology, which enables newer
PortaCount® models to quantitatively fit
test elastomeric respirators (i.e., full-
facepiece and half-mask) and filtering
facepiece respirators equipped with
<99% efficient filter media (e.g., N95
filters). The N95-Companion™
Technology does not alter the fit-testing
protocol; it merely enables the fit testing
of respirators with <99% efficient filter
media. Therefore, OSHA has proposed
text to appendix A, Part I.C.3 to clarify
the difference between the existing
PortaCount® models with and without
the N95-Companion™ Technology.

I11. Issues for Public Comment

OSHA invites comments from the
public regarding the accuracy and
reliability of the proposed protocols,
their effectiveness in detecting
respirator leakage, and their usefulness
in selecting respirators that will protect
employees from airborne contaminants
in the workplace. Specifically, the
Agency invites public comment on the
following issues:

e Were the three studies described in
the peer-reviewed journal articles well
controlled and conducted according to
accepted experimental design practices
and principles?

e Were the results of the three studies
described in the peer-reviewed journal
articles properly, fully, and fairly
presented and interpreted?

¢ Did the three studies treat outliers
appropriately in determination of the
exclusion zone?

e Will the two proposed protocols
generate reproducible fit-testing results?

¢ Will the two proposed protocols
reliably identify respirators with
unacceptable fit as effectively as the
quantitative fit-testing protocols,
including the OSHA-approved standard
PortaCount® protocol, already listed in
appendix A of the Respiratory
Protection Standard?

¢ Did the protocols in the three
studies meet the sensitivity, specificity,
predictive value, and other criteria
contained in the ANSI/ATHA Z388.10—
2010, Annex A2, Criteria for Evaluating
Fit Test Methods?

o Are the specific respirators selected
in the three studies described in the
peer-reviewed journal articles
representative of the respirators used in
the United States?

¢ Does the elimination of certain fit-
test exercises (e.g., normal breathing,
deep breathing, talking) required by the
existing OSHA-approved standard
PortaCount® protocol impact the
acceptability of the proposed protocols?

o s the test exercise, jogging-in-place,
that has been added to the Fast-Full and
Fast-Half protocols appropriately
selected and adequately explained?
Should the jogging exercise also be
employed for the Fast-FFR protocol? Is
the reasoning for not replacing the
talking exercise with the more rigorous
jogging exercise in the Fast-FFR
protocol (as was done in Fast-Full and
Fast-Half) adequately explained?

e Was it acceptable to omit the
grimace from the Reference method
employed in the studies evaluating
performance of the proposed fit-testing
protocols? Is it appropriate to exclude
the grimace completely from the
proposed protocols, given that it is not
used in the calculation of the fit factor
result specified under the existing or
proposed test methods? If not, what
other criteria could be used to assess its
inclusion or exclusion?

e The protocols in the three studies
specify that participants take two deep
breaths at the extreme of the head side-
to-side and head up-and-down exercises
and at the bottom of the bend in the
bend-forward exercise. According to the
developers of these protocols, the deep
breaths are included to make the
exercises more rigorous and
reproducible from one subject to the
next. Are these additional breathing
instructions adequately explained in the
studies and in the proposed amendment
to the standard? Are they reasonable
and appropriate?

¢ Does OSHA'’s proposed regulatory
text for the two new protocols offer clear
instructions for implementing the
protocols accurately?

IV. Procedural Determinations

A. Legal Authority

The purpose of the Occupational
Safety and Health Act of 1970 (“the
Act”; 29 U.S.C. 651 et seq.) is “to assure
so far as possible every working man
and woman in the nation safe and
healthful working conditions and to
preserve our human resources” (29
U.S.C. 651(b)). To achieve this goal,
Congress authorized the Secretary of
Labor to promulgate and enforce
occupational safety and health
standards (29 U.S.C. 655(b)).

Under the Act, a safety or health
standard is a standard that “requires
conditions, or the adoption or use of one
or more practices, means, methods,
operations, or processes, reasonably
necessary or appropriate to provide safe
or healthful employment or places of
employment” (29 U.S.C. 652(8)). A
standard is reasonably necessary or
appropriate within the meaning of
section 652(8) of the Act when it
substantially reduces or eliminates a
significant workplace risk, and is
technologically and economically
feasible, cost effective, consistent with
prior Agency action or supported by a
reasoned justification for departing from
prior Agency action, and supported by
substantial evidence; it also must
effectuate the Act’s purposes better than
any national consensus standard it
supersedes (see International Union,
UAW v. OSHA (LOTO 1I), 37 F.3d 665
(D.C. Cir. 1994); and 58 FR 16612—-16616
(March 30, 1993)). Rules promulgated
by the Agency must be highly protective
(see 58 FR 16612, 16614—15 (March 30,
1993); LOTO 11, 37 F.3d 665, 669 (D.C.
Cir. 1994)). Moreover, section 8(g)(2) of
the Act authorizes OSHA “‘to prescribe
such rules and regulations as [it] may
deem necessary to carry out its
responsibilities under the Act” (see 29
U.S.C. 657(g)(2)). OSHA adopted the
respirator standard in accordance with
these requirements (63 FR 1152).

Appendix A, part II of the respirator
standard requires OSHA to commence a
rulemaking to adopt an alternative fit
test protocol where an applicant
provides a detailed description the
protocol supported by a test report from
an independent laboratory or a
published study in a peer-reviewed
industrial hygiene journal showing that
the protocol is accurate and reliable. In
such cases, OSHA relies on the
authority in section 6(b)(7) of the OSH
Act. This provision allows the Agency
to make updates to technical
monitoring, measuring, and medical
examination requirements in a standard
to reflect newly developed information
using the informal rulemaking notice
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and comment procedures of section 553
of the Administrative Procedure Act,
rather than the more elaborate
procedures of section 6(b) of the Act. In
this case, TSI’s proposed protocols are
supported by three articles in a peer-
reviewed industrial hygiene journal.
Each article described one of the
proposed protocols and explained how
test data support the protocol’s accuracy
and reliability. Section 6(b)(7) also
requires consultation with the Secretary
of Health and Human Services, and here
OSHA has consulted informally with
NIOSH about TSI’s proposed protocols.
OSHA anticipates that NIOSH will
submit formal comments in response to
this proposal.

Based on all the submitted
information, and after consultation with
NIOSH, OSHA has preliminarily
determined that the modified
PortaCount® protocols provide
employees with protections comparable
to protections afforded them by the
standard PortaCount® protocol already
approved by the Agency. OSHA has also
made a preliminary finding that the
proposed rule is technologically feasible
because the protective measures it
requires already exist.

As OSHA has explained before,
Congress adopted section 6(b)(7) to
provide a simple, expedited process to
update technical requirements in
Agency standards to ensure that they
reflect current experience and
technological developments (see 77 FR
17602). OSHA believes that the
provision of an expedited process to
provide technical updates to existing
standards shows Congress’s intent that
new findings of significant risk are
unnecessary in such circumstances (see
id.). But even if OSHA was proceeding
under its normal standard setting
requirements, it would need to make no
new showing of significant risk because
the new protocols would not replace
existing fit-testing protocols, but instead
would be alternatives to them. OSHA
believes that the proposal would not
directly increase or decrease the
protection afforded to employees, nor
would it increase employers’
compliance burdens. As demonstrated
in the following section, the proposal
may reduce employers’ compliance
burdens by decreasing the time required
to fit test respirators for employee use.

B. Preliminary Economic Analysis and
Regulatory Flexibility Certification

The proposal is not economically
significant within the context of
Executive Order 12866 (58 FR 51735), or
a “major rule” under Section 804 of the
Small Business Regulatory Enforcement
Fairness Act of 1996 (5 U.S.C. 804). The

proposal would impose no additional
costs on any private- or public-sector
entity, and does not meet any of the
criteria for a significant or major rule
specified by Executive Order 12866 or
other relevant statutes. This rulemaking
allows employers increased flexibility
in choosing fit-testing methods for
employees, and the final rule does not
require an employer to update or
replace its current fit-testing method(s)
as a result of this rule if the fit-testing
method(s) currently in use meets
existing standards. Furthermore, as
discussed, because the proposed rule
offers additional options that employers
would select only if those options
imposed no net cost burden on them,
the proposed rule would not have a
significant economic impact on a
substantial number of small entities.

The Agency is proposing to
supplement the quantitative fit-testing
(QNFT) protocols currently in appendix
A of the Respiratory Protection
Standard, including the standard
PortaCount® protocol, with the
proposed modified protocols. This
would provide employers additional
options to fit test their employees for
respirator use. Employers already using
the standard PortaCount® protocol
would have a choice between the
existing standard PortaCount® protocol,
which consists of eight exercises lasting
one minute each, or the proposed
protocols, which OSHA estimates
would save 4.8 minutes per fit test. This
time saving would provide a
corresponding cost saving to the
employer.

According to TSI, the PortaCount®
manufacturer, “[e]xisting owners of the
PortaCount® Respirator Fit Tester Pro
Model 8030 and/or PortaCount® Pro+
Model 8038 will be able to utilize the
new protocols without additional
expense. It will be necessary to obtain
a firmware and FitPro software upgrade,
which TSI will be providing as a free
download. As an alternative to the free
download, PortaCount® Models 8030
and 8038 returned for annual service
will be upgraded without additional
charge. Owners of the PortaCount® Plus
Model 8020 with or without the N95-
Companion™ Technology (both
discontinued in 2008) will be limited to
the current 8-exercise OSHA fit test
protocol” (TSI, 2015b). There are
approximately 12,000 Model 8030 or
8038 units in the field, significantly
more than the discontinued Model
8020. The time required to adopt the
new proposed protocols is expected to
be minimal for existing PortaCount®
users. The users will be able to update
the firmware and software, which is
estimated to take less than 5 minutes,

and the fit tester would be able to select
the proposed protocol or the currently
existing test in 29 CFR 1910.134. The
updates can be installed at the
establishment’s location; they do not
need to be sent into the manufacturer to
load. For the individual being fit tested,
it is also likely to take minimal time to
gain an understanding of the new
protocols. The existing respiratory
protection rule contains an annual
training component, and information
about the new protocol could be
imparted during that time, thus adding
no additional burden to the employer or
employee (TSI, 2015c). OSHA
anticipates that the proposed protocols
would be adopted by many employers
who currently use the standard
PortaCount® protocol for their
employees. These employers would
adopt the proposed protocols because
they would take less time to administer
than the standard PortaCount® protocol,
thereby decreasing the labor cost
required for fit testing their employees.

Other establishments use either some
other form of quantitative fit testing or
qualitative fit testing. The Agency
expects that the proposed protocols are
less likely to be adopted by employers
who currently perform fit testing using
other quantitative or qualitative fit tests
because of the significant equipment
and training investment they already
will have made to administer these fit
tests. For example, it is estimated that
switching from qualitative to
quantitative fit testing would require an
upfront investment of between $8,000
and $12,000 (TSI, 2015c).

While the Agency has estimates of the
number of users of the PortaCount®
technology at the establishment level,
both from the manufacturer and from
the 2001 NIOSH Respirator Survey,
what is not known is how many
respirator wearers, that is, employees,
are fit tested using a PortaCount®
device. The Agency expects that
economies of scale would apply in this
situation—larger establishments would
be more likely to encounter situations
needing QNFT, but would also have
more employees over which to spread
the capital costs. Once employers have
invested capital in a quantitative fit-
testing device, they are likely to perform
QNFT on a number of other devices and
users, even if not all those devices
require QNFT. If sufficiently large, some
employers apparently choose to invest
in a QNFT device, even though none of
the respirator users may technically be
required to use a QNFT. Also, some
QNFT devices are acquired by third
parties, or “fit-testing houses,” that
provide fit-testing services to employers.
In short, employers using PortaCount®
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QNFT will not be average size
establishments for the purpose of
estimating the number of respirator
wearers. Some of these establishments
might use them for hundreds or possibly
thousands of respirator wearers in the
course of a year. Alternately, one could
look at the number of respirator users
estimated to be using respirators that
would presumably require QNFT,
although it is uncertain what percentage
of the QNFT market utilizes the
PortaCount® technology currently; also
uncertain is the percentage of users of
optional QNFT devices using QNFT
currently.

Nonetheless, it is possible to develop
a plausible estimate of the number of
potentially affected respirator wearers,
in which these two sets of data
converge. For example, if one starts with
an estimate of 12,000 establishments
using PortaCount® models 8030 and
8038 annually for all of their employees
and assumes an average of 100
respirator wearers fit tested annually per
establishment, this would yield an
estimate of 1.2 million respirator
wearers that could potentially benefit
from the new QNFT protocol.2
Alternately, a similar estimate can be
obtained if one assumes that 50 percent
of the devices requiring QNFT (such as
full-facepiece elastomeric negative
pressure respirators) use PortaCount®
currently, as well as 25 percent of half-
mask elastomeric respirators, and 10
percent of filtering facepieces.? At a
loaded wage rate of $33.81 and
assuming savings of 5 minutes per
respirator wearer per year, this would
imply an annual savings for respirator
wearers of approximately $3.4 million.+
There would also likely be some time
savings for the person administering the
fit tests. The time saved may potentially
be as much as a one-to-one ratio
between the tester and those being
tested. The Agency solicits comment on
the practical experience of employers

2TSI estimated the number of users of their
devices at over 12,000 establishments (TSI, 2015c).
This is consistent with data from the 2001 NIOSH
respirator survey (NIOSH, 2003), which, if
benchmarked to a 2012 count of establishments
(Census Bureau, 2012) and containing fit-testing
methods to include ambient aerosol, generated
aerosol, and a proportionally allocated percentage
of the “don’t know” respondents, would provide an
estimate of 12,458 establishments using
PortaCount® currently. Based on information from
TSI, the large majority of these are estimated to be
the newer 8030 and 8038 devices.

3NIOSH respirator survey (NIOSH, 2003),
benchmarked to 2012 County Business Patterns
(Census Bureau, 2012). These estimates are based
only on private employers. Governmental entities
would account for an even larger number of
respirator users.

4Mean wage rate of $23.23 (BLS, 2016a),
assuming fringe benefits are 31.3 percent of total
compensation (BLS, 2016b).

and others administering fit tests as to
the likely effects on total labor
productivity (or potentially other cost
elements) from being able to expedite
the fit-testing process. As discussed, this
does not include potential conversions
from other types of fit-testing methods
currently being used. Alternately, it is
possible that some of these assumptions
could be overestimates or that some
employers are simply comfortable with
the existing method and would continue
to use the existing protocol despite the
potential time savings.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq. (as
amended), OSHA has examined the
regulatory requirements of the proposed
rule to determine whether these
proposed requirements would have a
significant economic impact on a
substantial number of small entities.
This proposed rule would impose no
required costs and could provide a cost
savings in excess of $3 million per year
to regulated entities. The Assistant
Secretary for Occupational Safety and
Health therefore certifies that the
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.

C. Paperwork Reduction Act

The purposes of the Paperwork
Reduction Act of 1995 (PRA), 44 U.S.C.
3501 et seq., include enhancing the
quality and utility of information the
Federal government requires and
minimizing the paperwork burden on
affected entities. The PRA requires
certain actions before an agency can
adopt or revise a collection of
information (paperwork), including
publishing a summary of the collection
of information and a brief description of
the need for and proposed use of the
information.

A Federal agency may not conduct or
sponsor a collection of information
unless it is approved by the Office of
Management and Budget (OMB) under
the PRA and displays a currently valid
OMB control number; the public is not
required to respond to a collection of
information unless it displays a
currently valid OMB control number.
When a NPRM includes an information
collection, the sponsoring agency must
submit a request to the OMB in order to
obtain PRA approval. OSHA is
submitting an Information Collection
Request (ICR), concurrent with the
publication of this NPRM. A copy of
this ICR with applicable supporting
documentation, including a description
of the likely respondents, proposed
frequency of response, and estimated

total burden, may be obtained free of
charge from the RegInfo.gov Web site at
http://www.reginfo.gov/public/do/
PRAViewlICR?ref nbr=201511-1218-005
(this link will only become active on the
day following publication of this notice)
or by contacting Todd Owen,
Directorate of Standards and Guidance,
OSHA, Room N-3609, U.S. Department
of Labor, 200 Constitution Avenue NW.,
Washington, DC 20210; telephone (202)
693-2222.

The proposed protocols of this NPRM
would revise the information collection
in a way that reduces existing burden
hours and costs. In particular, the
paperwork requirement specified in
paragraph (m)(2) of OSHA’s Respiratory
Protection Standard, at 29 CFR
1910.134, specifies that employers must
document and maintain the following
information on quantitative fit tests
administered to employees: The name
or identification of the employee tested;
the type of fit test performed; the
specific make, model, style, and size of
respirator tested; the date of the test;
and the test results. The employer must
maintain this record until the next fit
test is administered. While the
information on the fit-test record
remains the same, the time to obtain the
necessary information for the fit-test
record could be reduced since some of
the proposed protocols would take an
employer less time to administer that
those currently approved in appendix
A. OSHA accounts for this burden
under the Information Collection
Request, or paperwork analysis, for the
Respiratory Protection Standard (OMB
Control Number 1218-0099).

OSHA has estimated that the addition
of a new protocol, which takes less time
to administer, will result in a burden
hour reduction of 150,432 hours. OSHA
has submitted a revised Respiratory
Protection ICR reflecting this reduction
to OMB. As required by 5 CFR
1320.5(a)(1)(iv) and 1320.8(d)(2), OSHA
is providing the following summary
information about the Respiratory
Protection information collection:

Title: Respiratory Protection Standard
(29 CFR 1910.134).

Number of respondents: 616,035.

Frequency of responses: Various.

Number of responses: 23,443,707.

Average time per response: Various.

Estimated total burden hours:
6,971,401.

Estimated costs (capital-operation
and maintenance): $296,098,562.

The Agency solicits comments on
these determinations. In addition, the
Agency is particularly interested in
comments that:

¢ Evaluate whether the collections of
information are necessary for the proper
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performance of the Agency’s functions,
including whether the information is
useful;

¢ Evaluate the accuracy of OSHA’s
estimate of the burden (time and cost)
of the information collection
requirements, including the validity of
the methodology and assumptions used;

e Evaluate the quality, utility and
clarity of the information collected; and

¢ Evaluate ways to minimize the
compliance burden on employers, for
example, by using automated or other
technological techniques for collecting
and transmitting information.

Members of the public who wish to
comment on the Agency’s collection of
information may send their written
comments to the Office of Information
and Regulatory Affairs, Attn: Desk
Officer for DOL-OSHA, Office of
Management and Budget, Room 10235,
Washington DC 20503. You may also
submit comments to OMB by email at
OIRA.submission@omb.gov (please
reference control number 1218-0099 in
order to help ensure proper
consideration). The Agency encourages
commenters also to submit their
comments related to the Agency’s
clarification of the collection of
information requirements to the
rulemaking docket (Docket Number
OSHA-2015-0006) along with their
comments on other parts of the
proposed rule. For instructions on
submitting these comments to the
rulemaking docket, see the sections of
this Federal Register notice titled DATES
and ADDRESSES. You also may obtain an
electronic copy of the complete ICR by
visiting the Web page at http://
www.reginfo.gov/public/do/PRAMain
and scrolling under “Currently Under
Review” to “Department of Labor
(DOL)” to view all of the DOL’s ICRs,
including those ICRs submitted for
proposed rulemakings. To make
inquiries, or to request other
information, contact Todd Owen,
Directorate of Standards and Guidance,
OSHA, Room N-3609, U.S. Department
of Labor, 200 Constitution Avenue NW.,
Washington DC 20210; telephone (202)
693—2222; email owen.todd@dol.gov.

D. Federalism

OSHA reviewed the proposal
according to the Executive Order on
Federalism (E.O. 13132, 64 FR 43255,
Aug. 10, 1999), which requires that
Federal agencies, to the extent possible,
refrain from limiting state policy
options, consult with states before
taking actions that would restrict states’
policy options and take such actions
only when clear constitutional authority
exists and the problem is of national
scope. The Executive Order provides for

preemption of state law only with the
expressed consent of Congress. Federal
agencies must limit any such
preemption to the extent possible.

Under section 18 of the Occupational
Safety and Health Act (the “Act,” 29
U.S.C. 651 et seq.), Congress expressly
provides that states may adopt, with
Federal approval, a plan for the
development and enforcement of
occupational safety and health
standards (29 U.S.C. 667). OSHA refers
to states that obtain Federal approval for
such a plan as “State Plan states.”
Occupational safety and health
standards developed by State Plan states
must be at least as effective in providing
safe and healthful employment and
places of employment as the Federal
standards. Subject to these
requirements, State Plan states are free
to develop and enforce under state law
their own requirements for occupational
safety and health standards.

With respect to states that do not have
OSHA-approved plans, the Agency
concludes that this proposed rule
conforms to the preemption provisions
of the Act. Section 18 of the Act
prohibits states without approved plans
from issuing citations for violations of
OSHA standards. The Agency finds that
the proposed rulemaking does not
expand this limitation. Therefore, for
States that do not have approved
occupational safety and health plans,
this proposed rule would not affect the
preemption provisions of Section 18 of
the Act.

OSHA'’s proposal for additional fit-
testing protocols under its Respiratory
Protection Standard at 29 CFR 1910.134
is consistent with Executive Order
13132 because the problems addressed
by these fit-testing requirements are
national in scope. The Agency
preliminarily concludes that the fit-
testing protocols proposed by this
rulemaking would provide employers in
every state with procedures that would
assist them in protecting their
employees from the risks of exposure to
atmospheric hazards. In this regard, the
proposal offers thousands of employers
across the nation an opportunity to use
additional protocols to assess respirator
fit among their employees. Therefore,
the proposal would provide employers
in every state with an alternative means
of complying with the fit-testing
requirements specified by paragraph (f)
of OSHA'’s Respiratory Protection
Standard.

Should the Agency adopt a proposed
standard in a final rulemaking, Section
18(c)(2) of the Act (29 U.S.C. 667(c)(2))
requires State Plan states to adopt the
same standard, or to develop and
enforce an alternative standard that is at

least as effective as the OSHA standard.
However, the new fit-testing protocols
proposed in this rulemaking would only
provide employers with alternatives to
the existing fit-testing protocols
specified in the Respiratory Protection
Standard; therefore, the alternative is
not, itself, a mandatory standard.
Accordingly, states with OSHA-
approved State Plans would not be
obligated to adopt the final provisions
that may result from this proposed
rulemaking. Nevertheless, OSHA
strongly encourages them to adopt the
final provisions to provide additional
compliance options to employers in
their states.

In summary, this proposal complies
with Executive Order 13132. In states
without OSHA-approved State Plans,
this proposed rule limits state policy
options in the same manner as other
OSHA standards. In State Plan states,
this rulemaking does not significantly
limit state policy options.

E. State-Plan States

Section 18(c)(2) of the Act (29 U.S.C.
667(c)(2)) requires State-Plan states to
adopt mandatory standards promulgated
by OSHA. However, as noted in the
previous section of this preamble, states
with OSHA-approved State Plans would
not be obligated to adopt the final
provisions that may result from this
proposed rulemaking. Nevertheless,
OSHA strongly encourages them to
adopt the final provisions to provide
compliance options to employers in
their States. In this regard, OSHA
preliminarily concludes that the fit-
testing protocols proposed by this
rulemaking would provide employers in
the State-Plan states with procedures
that would protect the safety and health
of employees who use respirators
against hazardous airborne substances
in their workplace at least as well as the
existing quantitative fit-testing protocols
in appendix A of the Respiratory
Protection Standard.

There are 28 states and U.S. territories
that have their own OSHA-approved
occupational safety and health programs
called State Plans. The following 22
State Plans cover state and local
government employers and private-
sector employers: Alaska, Arizona,
California, Hawaii, Indiana, Iowa,
Kentucky, Maryland, Michigan,
Minnesota, Nevada, New Mexico, North
Carolina, Oregon, Puerto Rico, South
Carolina, Tennessee, Utah, Vermont,
Virginia, Washington, and Wyoming.
The following six State Plans cover state
and local government employers only:
Connecticut, Illinois, Maine, New
Jersey, New York, and the Virgin
Islands.
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F. Unfunded Mandates Reform Act

OSHA reviewed this notice of
proposed rulemaking according to the
Unfunded Mandates Reform Act of 1995
(UMRA) 2 U.S.C. 1501-1507 and
Executive Order 12875, 58 FR 58093
(1993). As discussed above in section B
of this preamble (‘“Preliminary
Economic Analysis and Regulatory
Flexibility Certification””), OSHA
preliminarily determined that the
proposed rule imposes no additional
costs on any private-sector or public-
sector entity. The substantive content of
the proposed rule applies only to
employers whose employees use
respirators for protection against
airborne contaminants, and compliance
with the protocols contained in the
proposed rule would be strictly optional
for these employers. Accordingly, the
proposed rule would require no
additional expenditures by either public
or private employers. Therefore, this
proposal is not a significant regulatory
action within the meaning of Section
202 of the UMRA, 2 U.S.C. 1532.

As noted above under Section E
(“State Plan States”) of this preamble,
OSHA standards do not apply to state or
local governments except in states that
have voluntarily elected to adopt an
OSHA-approved State Plan.
Consequently, this notice of proposed
rulemaking does not meet the definition
of a “Federal intergovernmental
mandate” (see 2 U.S.C. 658(5)).
Therefore, for the purposes of the
UMRA, the Assistant Secretary for
Occupational Safety and Health certifies
that this proposal does not mandate that
state, local, or tribal governments adopt
new, unfunded regulatory obligations,
or increase expenditures by the private
sector of more than $100 million in any
year.

G. Applicability of Existing Consensus
Standards

Section 6(b)(8) of the Act (29 U.S.C.
655(b(8)) requires OSHA to explain
“why a rule promulgated by the
Secretary differs substantially from an
existing national consensus standard,”
by publishing “‘a statement of the
reasons why the rule as adopted will
better effectuate the purposes of the Act
than the national consensus standard.”
In this regard, when OSHA promulgated
its original respirator fit-testing
protocols under appendix A of its final
Respiratory Protection Standard (29 CFR
1910.134), no national consensus
standards addressed these protocols.
Later, the American National Standards
Institute (ANSI) developed a national
consensus standard on fit-testing
protocols (“Respirator Fit Testing

Methods,” ANSI Z88.10-2001) as an
adjunct to its national consensus
standard on respiratory protection
programs. ANSI/AIHA updated the
7.88.10 standard in 2010 (“Respirator Fit
Testing Methods,” ANSI Z88.10-2010).

Paragraph 7.2 of ANSI/ATHA Z88.10—
2010 specifies the requirements for
conducting a particle-counting
instrument (e.g., PortaCount®)
quantitative fit test, which differ
substantially from the standard
PortaCount® protocol provided in
appendix A of OSHA’s Respiratory
Protection Standard. These protocols
differ in terms of both the fit-testing
exercises required and the duration of
these exercises. The proposed modified
PortaCount® protocols are variations of
the ANSI/AIHA particle-counting
instrument quantitative fit test protocol,
in that they require the same 30 second
duration for fit-testing exercises, but
they do not require the same exercises
required by ANSI/AIHA. However,
Annex A2 of ANSI/ATHA 7Z88.10-2010
recognizes that a universally accepted
measurement standard for respirator fit
testing does not exist and provides a
specific procedure and criteria for
evaluating new fit-testing methods. The
Agency is requiring that in order to be
adopted by the Agency, TSI statistically
show that its proposed modified
PortaCount® protocols meet the ANSI/
ATHA Annex A2 performance
requirements. The Agency believes that
if the proposed modified PortaCount®
protocols meet the criteria outlined in
ANSI/ATHA 7Z88.10-2010, Annex A2,
then they would be as accurate and
reliable as the ANSI/AIHA protocol, but
shorter in duration and less costly to
administer.

H. Advisory Committee for Construction
Safety and Health (ACCSH) Review of
the Proposed Standard

The proposal to add two quantitative
fit-test protocols to appendix A of
OSHA'’s Respiratory Protection Standard
would affect the construction industry
because it revises the fit-testing
procedures specified by the standard,
which is applicable to the construction
industry (see 29 CFR 1926.103).
Whenever the Agency proposes a rule
involving construction activities, the
Contract Work Hours and Safety
Standards Act (Construction Safety Act)
(40 U.S.C. 3704), OSHA regulations
governing the Advisory Committee for
Construction Safety and Health
(ACCSH) (i.e., 29 CFR 1912.3), and
provisions governing OSHA rulemaking
(i.e., 29 CFR 1911.10) require OSHA to
consult with the ACCSH. Specifically,
29 CFR 1911.10 requires that the
Assistant Secretary provide the ACCSH

with “any proposal of his own,”
together with ““all pertinent factual
information available to him, including
the results of research, demonstrations,
and experiments.”” Accordingly, OSHA
provided the ACCSH members with
copies of Mr. Niccum’s application
letter and its supporting documents,
along with other relevant information,
prior to the December 4, 2014 ACCSH
meeting. OSHA staff presented a slide
presentation to the ACCSH at that
meeting to explain the proposal. At the
end of this session, the ACCSH
unanimously recommended to proceed
with the initiation of a notice-and
comment rulemaking under Section
6(b)(7) of the OSH Act to seek public
comment on adding proposed new fit-
test protocols into appendix A of the
Respiratory Protection Standard.
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List of Subjects in 29 CFR Part 1910

Fit testing, Hazardous substances,
Health, Occupational safety and health,
Respirators, Respiratory protection,
Toxic substances.

Authority and Signature

David Michaels, Ph.D., MPH,
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210
directed the preparation of this notice.
Accordingly, the Agency issues this
notice under the following authorities:
29 U.S.C. 663, 655 and 656, 40 U.S.C.
3701, et seq., Secretary of Labor’s Order
No. 1-2012 (77 FR 3912), and 29 CFR
part 1911.

Signed at Washington, DC, on September
26, 2016.

David Michaels,

Assistant Secretary of Labor for Occupational
Safety and Health.

Proposed Amendment to the Standard

For the reasons stated in the
preamble, the Agency proposes to
amend 29 CFR part 1910 as follows:

PART 1910—OCCUPATIONAL SAFETY
AND HEALTH STANDARDS

Subpart I—Personal Protective
Equipment

m 1. Revise the authority citation for
subpart I of part 1910 to read as follows:

Authority: 29 U.S.C. 653, 655, 657;
Secretary of Labor’s Order No. 12-71 (36 FR

8754), 8-76 (41 FR 25059), 9-83 (48 FR
35736), 1-90 (55 FR 9033), 6-96 (62 FR 111),
3-2000 (65 FR 50017), 5-2002 (67 FR 65008),
5-2007 (72 FR 31160), 4-2010 (75 FR 55355),
or 1-2012 (77 FR 3912), as applicable, and
29 CFR part 1911.

m 2. Amend appendix A to § 1910.134 as
follows:
m a. Revise the introductory text of
paragraph 14(a) in Part L A.
m b. In Part I.C.3, revise the introductory
paragraph and remove the terms
“Portacount™” and ‘‘Portacount’”” and
add in their place the term
“PortaCount®”” wherever they occur.
m c. In Part I.C, redesignate protocol 4,
“Controlled negative pressure (CNP)
quantitative fit testing protocol.” as
protocol 6.
m d. In Part I.C, redesignate protocol 5,
“Controlled negative pressure (CNP)
REDON quantitative fit testing
protocol.” as protocol 7.
m e. Add new protocols 4 and 5.
m f. Revise paragraphs (a) and (b) in
newly redesignated Part I.C.7.

The revisions and additions read as
follows:

§1910.134 Respiratory protection.

* * * * *

Appendix A to § 1910.134—Fit Testing
Procedures (Mandatory)

Part I. OSHA-Accepted Fit Test Protocols

A. Fit Testing Procedures—General
Requirements
* * * * *

14. * * %

(a) Employers must perform the following
test exercises for all fit testing methods
prescribed in this appendix, except for the
two modified CNC quantitative fit testing
protocols, the CNP quantitative fit testing
protocol, and the CNP REDON quantitative
fit testing protocol. For the modified CNC
quantitative fit testing protocols, employers
shall ensure that the test subjects (i.e.,
employees) perform the exercise procedure
specified in Part I.C.4(b) of this appendix for
full facepiece and half-mask elastomeric
respirators, or the exercise procedure
specified in Part 1.C.5(b) of this appendix for
filtering facepiece respirators. Employers
shall ensure that the test subjects (i.e.,
employees) perform the exercise procedure
specified in Part 1.C.6(b) of this appendix for
the CNP quantitative fit testing protocol, or
the exercise procedure described in Part
1.C.7(b) of this appendix for the CNP REDON
quantitative fit testing protocol. For the
remaining fit testing methods, employers
shall ensure that the test exercises are

performed in the appropriate test
environment in the following manner:
* * * * *

C. Quantitative Fit Test (QNFT) Protocols

* * * * *

3. Ambient Aerosol Condensation Nuclei
Counter (CNC) Quantitative Fit Testing
Protocol

The ambient aerosol condensation nuclei
counter (CNC) quantitative fit testing
(PortaGount®) protocol quantitatively fit tests
respirators with the use of a probe. The
probed respirator is only used for
quantitative fit tests. A probed respirator has
a special sampling device, installed on the
respirator, that allows the probe to sample
the air from inside the mask. A probed
respirator is required for each make, style,
model, and size that the employer uses and
can be obtained from the respirator
manufacturer or distributor. The CNC
instrument manufacturer, TSI Incorporated,
also provides probe attachments (TSI mask
sampling adapters) that permit fit testing in
an employee’s own respirator. A minimum fit
factor pass level of at least 100 is necessary
for a half-mask respirator (elastomeric or
filtering facepiece), and a minimum fit factor
pass level of at least 500 is required for a full
facepiece elastomeric respirator. Two
PortaCount® Respirator Fit Tester models are
available. One model is used to fit test
elastomeric respirators (i.e., full facepiece
and half-mask) and filtering facepiece
respirators using 299% efficient filter media,
and another model, with the N95-
Companion™ Technology capability, is used
to fit test elastomeric respirators (i.e., full
facepiece and half-mask) and filtering
facepiece respirators with any type of filter
media, including those equipped with <99%
efficient filter media. The entire screening
and testing procedure shall be explained to
the test subject prior to the conduct of the
screening test.

* * * * *

4. Modified Ambient Aerosol Condensation
Nuclei Counter (CNC) Quantitative Fit
Testing Protocol for Full Facepiece and Half-
Mask Elastomeric Respirators

(a) When administering this protocol to test
subjects, employers shall comply with the
requirements specified in Part I.C.3 of this
appendix (ambient aerosol condensation
nuclei counter (CNC) quantitative fit testing
protocol), except they shall use the test
exercises described below in paragraph (b) of
this protocol instead of the test exercises
specified in section I.C.3(a)(6) of this
appendix.

(b) Employers shall ensure that each test
subject being fit tested using this protocol
follows the exercise and duration procedures,
including the order of administration,
described below in Table A—1 of this
appendix.
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TABLE A—1—MODIFIED CNC QUANTITATIVE FIT TESTING PROTOCOL FOR FULL FACEPIECE AND HALF-MASK ELASTOMERIC

RESPIRATORS

Exercises 1

Exercise procedure

Measurement procedure

Bending Over

Jogging-in Place ........cccooeviiiieennns
Head Side-to-Side

Head Up-and-Down

The test subject shall bend at the waist, as if going to touch his/her
toes for 50 seconds and inhale 2 times at the bottom2.

The test subject shall jog in place comfortably for 30 seconds
The test subject shall stand in place, slowly turning his/her head from
side to side for 30 seconds and inhale 2 times at each extreme 2.
The test subject shall stand in place, slowly moving his/her head up

and down for 39 seconds and inhale 2 times at each extreme?2.

A 20 second ambient sample, fol-
lowed by a 30 second mask
sample.

A 30 second mask sample.

A 30 second mask sample.

A 30 second mask sample fol-
lowed by a 9 second ambient
sample.

1 Exercises are listed in the order in which they are to be administered.
2|t is optional for test subjects to take additional breaths at other times during this exercise.

5. Modified Ambient Aerosol Condensation
Nuclei Counter (CNC) Quantitative Fit
Testing Protocol for Filtering Facepiece

Respirators

(a) When administering this protocol to test
subjects, employers shall comply with the
requirements specified in Part I.C.3 of this

appendix (Ambient aerosol condensation
nuclei counter (CNC) quantitative fit testing
protocol), except they shall use the test
exercises described below in paragraph (b) of
this protocol instead of the test exercises
specified in section 1.C.3(a)(6) of this
appendix.

(b) Employers shall ensure that each test
subject being fit tested using this protocol
follows the exercise and duration procedures,
including the order of administration,
described below in Table A-2 of this
appendix.

TABLE A—2—MODIFIED CNC QUANTITATIVE FIT TESTING PROTOCOL FOR FILTERING FACEPIECE RESPIRATORS

Exercises 1

Exercise procedure

Measurement procedure

Bending Over

Talking

Head Side-to-Side ........ccccoveeviuneenne

Head Up-and-Down

The test subject shall bend at the waist, as if going to touch his/her
toes for 50 seconds and inhale 2 times at the bottom.2

The test subject shall talk out loud slowly and loud enough so as to
be heard clearly by the test conductor for 30 seconds. He/she will
either read from a prepared text such as the Rainbow Passage,
count backward from 100, or recite a memorized poem or song.

The test subject shall stand in place, slowly turning his/her head from
side to side for 30 seconds and inhale 2 times at each extreme.?

The test subject shall stand in place, slowly moving his/her head up
and down for 39 seconds and inhale 2 times at each extreme.2

A 20 second ambient sample, fol-
lowed by a 30 second mask
sample.

A 30 second mask sample.

A 30 second mask sample.

A 30 second mask sample fol-
lowed by a 9 second ambient
sample.

1Exercises are listed in the order in which they are to be administered.
2|t is optional for test subjects to take additional breaths at other times during this exercise.

* * * * *

7. Controlled Negative Pressure (CNP)
REDON Quantitative Fit Testing Protocol

(a) When administering this protocol to test
subjects, employers must comply with the
requirements specified in paragraphs (a) and

(c) of part I.C.6 of this appendix (‘“Controlled
negative pressure (CNP) quantitative fit
testing protocol,”) as well as use the test
exercises described below in paragraph (b) of
this protocol instead of the test exercises
specified in paragraph (b) of part I.C.6 of this
appendix.

(b) Employers must ensure that each test
subject being fit tested using this protocol
follows the exercise and measurement
procedures, including the order of
administration described below in Table A—
3 of this appendix.

TABLE A—3—CNP REDON QUANTITATIVE FIT TESTING PROTOCOL

Exercises 1

Exercise procedure

Measurement procedure

Facing Forward

Bending Over

Head Shaking .......ccccoceevirienenienene
REDON 1

REDON 2

Stand and breathe normally, without talking, for 30 seconds
Bend at the waist, as if going to touch his or her toes, for 30 seconds

For about three seconds, shake head back and forth vigorously sev-
eral times while shouting.

Remove the respirator mask, loosen all facepiece straps, and then
redon the respirator mask.

Remove the respirator mask, loosen all facepiece straps, and then
redon the respirator mask again.

Face forward, while holding breath
for 10 seconds.
Face parallel to the floor, while
holding breath for 10 seconds.
Face forward, while holding breath
for 10 seconds.

Face forward, while holding breath
for 10 seconds.

Face forward, while holding breath
for 10 seconds.

1 Exercises are listed in the order in which they are to be administered.

* * * * *

[FR Doc. 2016—23928 Filed 10-6-16; 8:45 am|
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06—OAR-2012-0953; FRL-9952-77—
Region 6]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Infrastructure Requirements for
Consultation With Government
Officials, Public Notification and
Prevention of Significant Deterioration
and Visibility Protection for the 2008
Ozone and 2010 Nitrogen Dioxide
National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
portions of State Implementation Plan
(SIP) submittals from the State of Texas
pertaining to Clean Air Act (CAA)
section 110(a)(2)(J): Consultation with
Government Officials, Public
Notification, and Prevention of
Significant Deterioration and Visibility
Protection for the 2008 Ozone (O3) and
2010 Nitrogen Dioxide (NO,) National
Ambient Air Quality Standards
(NAAQS). These submittals address
how the existing SIP provides for
implementation, maintenance, and
enforcement of the 2008 O3 and 2010
NO, NAAQS (infrastructure SIPs or i-
SIPs). These i-SIPs ensure that the
State’s SIP is adequate to meet the
State’s responsibilities under the CAA.
Today’s proposal and the accompanying
direct final action will complete the
rulemaking process started in our
February 8, 2016, proposal, approve the
SIP submittals as meeting CAA section
110(a)(2)(]), and confirm that the SIP has
adequate infrastructure to implement,
maintain and enforce this section of the
CAA with regard to the 2008 O3 and
2010 NO> NAAQS.

DATES: Written comments should be
received on or before November 7, 2016.
ADDRESSES: Submit your comments,
identified by EPA-R06—-OAR-2012—
0953, at http://www.regulations.gov or
via email to fuerst.sherry@epa.gov. For
additional information on how to
submit comments see the detailed
instructions in the ADDRESSES section of
the direct final rule located in the rules
section of this Federal Register.

FOR FURTHER INFORMATION CONTACT:
Sherry Fuerst, (214) 665—6454,
fuerst.sherry@epa.gov.

SUPPLEMENTARY INFORMATION: In the
final rules section of this Federal

Register, EPA is approving the State’s i-
SIP submittal as a direct rule without
prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no relevant adverse comments
are received in response to this action,
no further activity is contemplated. If
EPA receives relevant adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
should do so at this time.

For additional information, see the
direct final rule which is located in the
rules section of this Federal Register.

Dated: September 30, 2016.

Samuel Coleman,

Acting Regional Administrator, Region 6.
[FR Doc. 2016-24117 Filed 10-6-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06—OAR-2015-0425; FRL-9952-45-
Region 6]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Control of Air Pollution From Motor
Vehicles, Vehicle Inspection and
Maintenance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
revisions to the Texas State
Implementation Plan (SIP). The
revisions to the SIP were submitted in
2015. These revisions are related to the
implementation of the state’s motor
vehicle emissions Inspection and
Maintenance (I/M) Program. The EPA is
proposing to approve these revisions
pursuant to the Clean Air Act (CAA).
DATES: Written comments should be
received on or before November 7, 2016.
ADDRESSES: Submit your comments,
identified by EPA-R06-OAR-2015—
0425, at http://www.regulations.gov or
via email to walser.john@epa.gov. For
additional information on how to
submit comments see the detailed
instructions in the ADDRESSES section of
the direct final rule located in the rules
section of this Federal Register.

FOR FURTHER INFORMATION CONTACT: Mr.
John Walser, (214) 665—7128,
walser.john@epa.gov.
SUPPLEMENTARY INFORMATION: In the
final rules section of this Federal
Register, the EPA is approving the
State’s SIP submittal as a direct rule
without prior proposal because the
Agency views this as noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no relevant adverse comments
are received in response to this action
no further activity is contemplated. If
the EPA receives relevant adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period. Any
parties interested in commenting on this
action should do so at this time.

For additional information, see the
direct final rule which is located in the
rules section of this Federal Register.

Dated: September 30, 2016.
Samuel Coleman,
Acting Regional Administrator, Region 6.
[FR Doc. 2016-24206 Filed 10-6—16; 8:45 am|
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70

[EPA-R07-OAR-2016-0555; FRL—9953-60—
Region 7]

Approval of Nebraska’s Air Quality
Implementation Plans; Nebraska Air
Quality Regulations and State
Operating Permit Programs

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) proposes to approve the
State Implementation Plan (SIP)
revisions submitted by the State of
Nebraska. This proposed action will
amend the SIP to include revisions to
title 129 of the Nebraska Air Quality
Regulations, chapter 5, “Operating
Permits—When Required’’; chapter 9,
“General Operating Permits for Class I
and II Sources”; chapter 22,
“Incinerators; Emission Standards”;
Chapter 30, “Open Fires”; and chapter
34 “Emission Sources; Testing;
Monitoring”. These revisions were
requested by the Nebraska Department
of Environmental Quality (NDEQ) in
three submittals, submitted on May 1,
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2003, November 8, 2011, and July 14,
2014. The May 1, 2003, submittal
revised chapters 5 and 9, to address
changes in regard to the permits-by-rule
provisions of Title 129. The November
8, 2011, submittal allows for the
issuance of multiple operating permits
to major sources through revisions to
chapter 5. In addition, revisions to
chapters 22 and 30 encourage the use of
air curtain incinerators over open
burning; and changes to chapter 34
clarify the authority of NDEQ to order
emission sources to do testing when
NDEQ deems it necessary. The July 14,
2014, submittal further revises chapter
34, by updating the reference to
allowable test methods for evaluating
solid waste, changing the amount of
time allowed to submit test results, and
allowing NDEQ to approve a request for
testing with less than 30 days
notification. For additional information
on the revisions to chapters 5, 9, 22, 30
and 34 see the detailed discussion table
in the docket.

DATES: Comments must be received by
November 7, 2016.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07—
OAR-2016-0555, to http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Greg
Crable, Environmental Protection
Agency, Air Planning and Development
Branch, 11201 Renner Boulevard,
Lenexa, Kansas 66219 at 913-551-7391,
or by email at crable.gregory@epa.gov.
SUPPLEMENTARY INFORMATION: This
document proposes to take action on the
State Implementation Plan (SIP)

revisions submitted by the State of
Nebraska. We have published a direct
final rule approving the State’s SIP
revision(s) in the “Rules and
Regulations” section of this Federal
Register, because we view this as a
noncontroversial action and anticipate
no relevant adverse comment. We have
explained our reasons for this action in
the preamble to the direct final rule. If
we receive no adverse comment, we will
not take further action on this proposed
rule. If we receive adverse comment, we
will withdraw the direct final rule and
it will not take effect. We would address
all public comments in any subsequent
final rule based on this proposed rule.
We do not intend to institute a second
comment period on this action. Any
parties interested in commenting must
do so at this time. For further
information, please see the information
provided in the ADDRESSES section of
this document.

List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur dioxide, Volatile
organic compounds.

40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Dated: September 27, 2016.
Mike Brincks,
Acting Regional Administrator, Region 7.
[FR Doc. 2016-24087 Filed 10-6—16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

DEPARTMENT OF DEFENSE

40 CFR Part 1700

[EPA-HQ-OW-2016-0351; FRL-9949-12-
ow]

RIN 2040-AF53

Uniform National Discharge Standards
for Vessels of the Armed Forces—
Phase Il Batch Two

AGENCY: Environmental Protection
Agency (EPA) and Department of
Defense (DoD).

ACTION: Proposed rule.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) and the U.S.
Department of Defense (DoD) propose
discharge performance standards for 11
discharges incidental to the normal
operation of a vessel of the Armed
Forces into the navigable waters of the
United States, the territorial seas, and
the contiguous zone. When
implemented, the proposed discharge
performance standards would reduce
the adverse environmental impacts
associated with the vessel discharges,
stimulate the development of improved
vessel pollution control devices, and
advance the development of
environmentally sound vessels of the
Armed Forces. The 11 discharges
addressed by the proposed rule are the
following: catapult water brake tank and
post-launch retraction exhaust,
controllable pitch propeller hydraulic
fluid, deck runoff, firemain systems,
graywater, hull coating leachate, motor
gasoline and compensating discharge,
sonar dome discharge, submarine
bilgewater, surface vessel bilgewater/oil-
water separator effluent, and
underwater ship husbandry.

DATES: Comments must be received on
or before December 6, 2016.

ADDRESSES: Submit your comments,
identified by Docket No. EPA-HQ-OW-
2016-0351, at http://
www.regulation.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Katherine B. Weiler, Marine Pollution
Control Branch (4504T), U.S. EPA, 1200
Pennsylvania Avenue NW., Washington,
DC 20460; (202) 566—1280;
weiler.katherine@epa.gov, or Mike


http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
http://www.regulations.gov
http://www.regulations.gov
http://www.regulation.gov
http://www.regulation.gov
mailto:weiler.katherine@epa.gov
mailto:crable.gregory@epa.gov

69754

Federal Register/Vol. 81, No. 195/Friday, October 7, 2016/Proposed Rules

Pletke, Chief of Naval Operations (N45),
2000 Navy Pentagon (Rm. 2D253),
Washington, DC 20350-2000; (703) 695—
5184; mike.pletke@navy.mil.
SUPPLEMENTARY INFORMATION: This
supplementary information is organized
as follows:

1. General Information
A. Legal Authority for the Proposed Rule
B. Purpose of the Proposed Rule
C. What vessels are potentially affected by
the Proposed Rule?
D. What is the geographic scope of the
Proposed Rule?
E. Rulemaking Process
F. Summary of Public Outreach and
Consultation With Federal Agencies,
States, Territories, and Tribes
G. Supporting Documentation
H. What should I consider as I prepare my
comments?
II. UNDS Performance Standards
Development
A. Nature of the Discharge
B. Environmental Effects
C. Cost, Practicability, and Operational
Impacts
D. Applicable U.S. and International Law
E. Definitions
III. UNDS Discharge Analysis and
Performance Standards
A. Catapult Water Brake Tank and Post-
Launch Retraction Exhaust
B. Controllable Pitch Propeller Hydraulic
Fluid
C. Deck Runoff
D. Firemain Systems
E. Graywater
F. Hull Coating Leachate
G. Motor Gasoline and Compensating
Discharge
H. Sonar Dome Discharge
I. Submarine Bilgewater
J. Surface Vessel Bilgewater/Oil-Water
Separator Effluent (OWSE)
K. Underwater Ship Husbandry
IV. Additional Information of the Proposed
Rule
V. Related Acts of Congress and Executive
Orders
A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act as Amended
by the Small Business Regulatory
Enforcement Fairness Act of 1996
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
I. National Technology Transfer and
Advancement Act
J. Executive Order 13112: Invasive Species
K. Executive Order 13089: Coral Reef
Protection

L. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

VI. Appendix A. Description of Vessels of the
Armed Forces

I. General Information

A. Legal Authority for the Proposed Rule

The EPA and DoD propose this rule
under the authority of Clean Water Act
(CWA) section 312 (33 U.S.C. 1322).
Section 325 of the National Defense
Authorization Act of 1996 (“NDAA”),
entitled “Discharges from Vessels of the
Armed Forces” (Pub. L. 104-106, 110
Stat. 254), amended CWA section 312,
to require the Administrator of the U.S.
Environmental Protection Agency
(Administrator) and the Secretary of
Defense of the U.S. Department of
Defense (Secretary) to develop uniform
national standards to control certain
discharges incidental to the normal
operation of a vessel of the Armed
Forces. The term Uniform National
Discharge Standards or UNDS is used in
this preamble to refer to the provisions
in CWA section 312(a)(12) through (14)
and (n) (33 U.S.C. 1322(a)(12) through
(14) and (n)).

B. Purpose of the Proposed Rule

UNDS are intended to enhance the
operational flexibility of vessels of the
Armed Forces domestically and
internationally, stimulate the
development of innovative vessel
pollution control technology, and
advance the development of
environmentally sound ships. Section
312(n)(3)(A) of the CWA requires the
EPA and DoD to promulgate uniform
national discharge standards for certain
discharges incidental to the normal
operation of a vessel of the Armed
Forces (CWA section 312(a)(12)), unless
the Secretary finds that compliance with
UNDS would not be in the national
security interests of the United States
(CWA section 312(n)(1)).

The proposed rule would amend title
40 Code of Federal Regulations (CFR)
part 1700 to establish discharge
performance standards for 11 discharges
incidental to the normal operation of a
vessel of the Armed Forces from among
the 25 discharges for which the EPA and
DoD previously determined (64 FR
25126, May 10, 1999) that it is
reasonable and practicable to require a
marine pollution control device
(MPCD). The 11 discharges addressed
by the proposal are the following:
Catapult water brake tank and post-
launch retraction exhaust, controllable
pitch propeller hydraulic fluid, deck
runoff, firemain systems, graywater, hull
coating leachate, motor gasoline and

compensating discharge, sonar dome
discharge, submarine bilgewater, surface
vessel bilgewater/oil-water separator
effluent, and underwater ship
husbandry.

The proposed discharge performance
standards would not become
enforceable until after promulgation of a
final rule, as well as promulgation of
regulations by DoD under CWA section
312(n)(5)(C) to govern the design,
construction, installation, and use of a
MPCD.

UNDS do not apply to the following
discharges from vessels of the Armed
Forces: Overboard discharges of
rubbish, trash, garbage, or other such
materials; sewage; air emissions
resulting from the operation of a vessel
propulsion system, motor-driven
equipment, or incinerator; or discharges
that require permitting under the
National Pollutant Discharge
Elimination System (NPDES) program,
including operational discharges and
other discharges that are not incidental
to the normal operation of a vessel of
the Armed Forces.

C. What vessels are potentially affected
by the proposed rule?

The proposed rule would apply to
vessels of the Armed Forces. For the
purposes of the rulemaking, the term
“vessel of the Armed Forces” is defined
at CWA section 312(a)(14). Vessel of the
Armed Forces means any vessel owned
or operated by the U.S. Department of
Defense (i.e., U.S. Navy, Military Sealift
Command, U.S. Marine Corps, U.S.
Army, and U.S. Air Force), other than a
time- or voyage-chartered vessel, as well
as any U.S. Coast Guard vessel
designated by the Secretary of the
Department in which the U.S. Coast
Guard is operating. The preceding list is
not intended to be exhaustive, but rather
provides a guide for the reader regarding
the vessels of the Armed Forces to be
regulated by the proposed rule. The
proposed rule would not apply to
commercial vessels; private vessels;
vessels owned or operated by state,
local, or tribal governments; vessels
under the jurisdiction of the U.S. Army
Corps of Engineers; certain vessels
under the jurisdiction of the U.S.
Department of Transportation; vessels
preserved as memorials and museums;
vessels under construction; vessels in
drydock; amphibious vehicles; and, as
noted above, time- or voyage-chartered
vessels. For answers to questions
regarding the applicability of this action
to a particular vessel, consult one of the
contacts listed in the FOR FURTHER
INFORMATION CONTACT section.
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D. What is the geographic scope of the
proposed rule?

The proposed rule would be
applicable to discharges from a vessel of
the Armed Forces operating in the
navigable waters of the United States,
territorial seas, and the contiguous zone
(CWA section 1322(n)(8)(A)). The
proposed rule applies in both fresh and
marine waters and can include bodies of
water such as rivers, lakes, and oceans.
Together, the preamble refers to these
waters as ‘“‘waters subject to UNDS.”

Sections 502(7), 502(8), and 502(9) of
the CWA define the term ‘‘navigable
waters,”” “‘territorial seas,” and
“contiguous zone,” respectively. The
term ‘“‘navigable waters” means waters
of the United States including the
territorial seas, where the United States
includes the states, the District of
Columbia, the Commonwealth of Puerto
Rico, the U.S. Virgin Islands, Guam,
American Samoa, the Commonwealth of
the Northern Mariana Islands, and the
Trust Territories of the Pacific Islands.
The term “‘territorial seas’’ means the
belt of seas that generally extends three
miles seaward from the line of ordinary
low water along the portion of the coast
in direct contact with the open sea and
the line marking the seaward limit of
inland waters. The term “‘contiguous
zone” means the entire zone established
or to be established by the United States
under Article 24 of the Convention of
the Territorial Sea and the Contiguous
Zone. Generally, the contiguous zone
extends seaward for the next nine miles
(i.e., from three to 12 miles from the
U.S. coastline). The proposed rule
would not be applicable seaward of the
contiguous zone.

E. Rulemaking Process

The UNDS rulemaking is a joint
rulemaking between the EPA and DoD
and is under development in three
phases. The first two phases reflect joint
rulemaking between the EPA and DoD;
the third phase is a DoD-only rule.

Phase I

The EPA and DoD promulgated the
Phase I regulations on May 10, 1999 (64
FR 25126), and these existing
regulations are codified at 40 CFR part
1700. During Phase I, the EPA and DoD
identified the discharges incidental to
the normal operation of a vessel of the
Armed Forces for which it is reasonable
and practicable to require control with
a MPCD to mitigate potential adverse
impacts on the marine environment
(CWA section 312(n)(2)), as well as
those discharges for which it is not.
Section 312(a)(13) of the CWA defines a
MPCD as any equipment or management

practice, for installation or use on a
vessel of the Armed Forces, that is
designed to receive, retain, treat,
control, or discharge a discharge
incidental to the normal operation of a
vessel; and determined by the
Administrator and the Secretary to be
the most effective equipment or
management practice to reduce the
environmental impacts of the discharge
consistent with the considerations set
forth by UNDS.

During Phase I, the EPA and DoD
identified the following 25 discharges as
requiring control with a MPCD:
Aqueous Film-Forming Foam; Catapult
Water Brake Tank and Post-Launch
Retraction Exhaust; Chain Locker
Effluent; Clean Ballast; Compensated
Fuel Ballast; Controllable Pitch
Propeller Hydraulic Fluid; Deck Runoff;
Dirty Ballast; Distillation and Reverse
Osmosis Brine; Elevator Pit Effluent;
Firemain Systems; Gas Turbine Water
Wash; Graywater; Hull Coating
Leachate; Motor Gasoline and
Compensating Discharge; Non-Oily
Machinery Wastewater; Photographic
Laboratory Drains; Seawater Cooling
Overboard Discharge; Seawater Piping
Biofouling Prevention; Small Boat
Engine Wet Exhaust; Sonar Dome
Discharge; Submarine Bilgewater;
Surface Vessel Bilgewater/Oil-Water
Separator Effluent; Underwater Ship
Husbandry; and Welldeck Discharges
(40 CFR 1700.4).

During Phase I, the EPA and DoD
identified the following 14 discharges as
not requiring control with a MPCD:
Boiler Blowdown; Catapult Wet
Accumulator Discharge; Cathodic
Protection; Freshwater Layup; Mine
Countermeasures Equipment
Lubrication; Portable Damage Control
Drain Pump Discharge; Portable Damage
Control Drain Pump Wet Exhaust;
Refrigeration/Air Conditioning
Condensate; Rudder Bearing
Lubrication; Steam Condensate; Stern
Tube Seals and Underwater Bearing
Lubrication; Submarine Acoustic
Countermeasures Launcher Discharge;
Submarine Emergency Diesel Engine
Wet Exhaust; and Submarine Outboard
Equipment Grease and External
Hydraulics.

As of the effective date of the Phase
I rule (June 9, 1999), neither states nor
political subdivisions of states may
adopt or enforce any state or local
statutes or regulations with respect to
the 14 discharges that were identified as
not requiring control, except to establish
no-discharge zones (CWA sections
312(n)(6)(A) and 312(n)(7)). However,
section 312(n)(5)(D) of the CWA
authorizes a Governor of any state to
submit a petition to DoD and the EPA

requesting the re-evaluation of a prior
determination that a MPCD is required
for a particular discharge (40 CFR
1700.4) or that a MPCD is not required
for a particular discharge (40 CFR
1700.5), if there is significant new
information not considered previously,
that could reasonably result in a change
to the determination (CWA section
312(n)(5)(D) and 40 CFR 1700.11).

Phase II

Section 312(n)(3) of the CWA
provides for Phase II and requires the
EPA and DoD to develop 