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SOCIAL SECURITY ADMINISTRATION
20 CFR Parts 404 and 416

[Docket No. SSA-2007-0101]

RIN 0960-AF69

Revised Medical Criteria for Evaluating
Mental Disorders

AGENCY: Social Security Administration.
ACTION: Final rules.

SUMMARY: We are revising the criteria in
the Listing of Impairments (listings) that
we use to evaluate claims involving
mental disorders in adults and children
under titles I and XVI of the Social
Security Act (Act). The revisions reflect
our program experience, advances in
medical knowledge, recommendations
from a commissioned report, and public
comments we received in response to a
Notice of Proposed Rulemaking
(NPRM).

DATES: These rules are effective January
17, 2017.

FOR FURTHER INFORMATION CONTACT:
Cheryl A. Williams, Office of Medical
Policy, Social Security Administration,
6401 Security Boulevard, Baltimore,
Maryland 21235-6401, (410) 965—1020.
For information on eligibility or filing
for benefits, call our national toll-free
number, 1-800-772-1213, or TTY 1—
800-325-0778, or visit our Internet site,
Social Security Online, at http://
www.soclalsecurity.gov.

SUPPLEMENTARY INFORMATION:
Background

We are revising and making final the
rules for evaluating mental disorders we
proposed in an NPRM published in the
Federal Register on August 19, 2010 (75
FR 51336). Even though these rules will
not go into effect until January 17, 2017
for clarity, we refer to them in this
preamble as the “final”’ rules. We refer
to the rules in effect prior to that time
as the “prior” rules.

In the preamble to the NPRM, we
discussed the revisions we proposed for
the mental disorders body system. To
the extent that we are adopting those
revisions as we proposed them, we are
not repeating that information here.
Interested readers may refer to the
preamble to the NPRM, available at
http://www.regulations.gov under
docket number SSA-2007-0101.

We are making several changes in
these final rules from the NPRM based
upon some of the public comments we
received. We explain those changes in
later sections of this preamble. We are
also making minor editorial changes
throughout these final rules. We are

making final the non-substantive
editorial changes, the conforming
changes in other body systems, and the
changes we proposed in 114.00.

Why are we revising the listings for
evaluating mental disorders?

We developed these final rules as part
of our ongoing review of the listings. We
are revising the listings to update the
medical criteria, provide more
information on how we evaluate mental
disorders, reflect our program
experience, and address adjudicator
questions. The revisions also reflect
comments we received from medical
experts and the public at an outreach
policy conference, in response to an
Advance Notice of Proposed
Rulemaking (ANPRM) published on
March 17, 2003 (68 FR 12639), and in
response to the NPRM.

When will we begin to use these final
rules?

As we noted in the dates section of
this preamble, these final rules will be
effective on January 17, 2017. We
delayed the effective date of the rules to
give us time to update our systems,
provide training and guidance to all of
our adjudicators, and revise our internal
forms and notices before we implement
the final rules. The prior rules will
continue to apply until the effective
date of these final rules. When the final
rules become effective, we will apply
them to new applications filed on or
after the effective date of the rules, and
to claims that are pending on or after the
effective date.?

Public Comments on the NPRM

In the NPRM, we provided the public
with a 90-day comment period that
ended on November 17, 2010. We
received 2,245 public comments during
this comment period. The commenters
included national medical
organizations, advocacy groups, legal
services organizations, national groups
representing claimants’ representatives,
a national group representing disability
examiners in the State agencies that
make disability determinations for us,
individual State agencies, and other
members of the public. A number of the
letters provided identical comments and
recommendations.

1This means that we will use these final rules on
and after their effective date, in any case in which
we make a determination or decision. We expect
that Federal courts will review our final decisions
using the rules that were in effect at the time we
issued the decisions. If a court reverses our final
decision and remands a case for further
administrative proceedings after the effective date
of these final rules, we will apply these final rules
to the entire period at issue in the decision we make
after the court’s remand.

We published a notice that reopened
the NPRM comment period for 15 days
on November 24, 2010 (75 FR 71632).
We reopened the comment period to
clarify and seek additional public
comment about an aspect of the
proposed definitions of the terms
“marked” and “‘extreme” in sections
12.00 and 112.00 of our listings. We
received 156 additional comments
during the reopened comment period,
for a total of 2,401 total public
comments.

We considered all of the significant
comments relevant to this rulemaking.
We condensed and summarized the
comments below. We have tried to
present the commenters’ concerns and
suggestions accurately and completely,
and we have responded to all significant
issues that were within the scope of
these rules. We provide our reasons for
adopting or not adopting the
recommendations in our responses
below.

We also received comments
supporting our proposed changes. We
appreciate those comments; however,
we did not include them. Finally, some
of the comments were outside the scope
of the rulemaking. In a few cases, we
summarized and responded to such
comments because they raised public
concerns that we thought were
important to address in this preamble.
For example, we received comments
about the statutory policies regarding
how we evaluate substance use
disorders. We thought that it was
important to explain how we follow the
requirements of the statute for claims in
which a substance use disorder is
involved. However, in most cases, we
did not summarize or respond to
comments that were outside the scope
of our rulemaking. As one example,
several commenters asked us to give
equal weight to evidence that we receive
from all medical sources and to consider
that evidence separately from the other
information collected from non-medical
sources. We will retain these types of
comments and consider them if they are
appropriate for other rulemaking
actions.

General Comments

Comment: One commenter, a clinical
psychologist, did not recommend
eliminating the paragraph A criteria
from the prior listings because the
criteria provide a basis for comparing
and assessing the severity of different
disorders, such as dysthymic disorder
compared with a major depressive
disorder. The commenter also noted that
“it may be premature to implement
significant modification [to the] rules
without having the benefit of the newest
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edition of the Diagnostic and Statistical
Manual being available.”

Response: We agreed with the
commenter and adopted the
recommendations. The paragraph A
criteria provide important medical
information that we consider when we
make disability determinations. The
criteria also identify mental disorders
that are significant and that we should
consider at the “listings step” of the
sequential evaluation process. For these
reasons, we retained the paragraph A
criteria in each listing. We revised most
of the paragraph A criteria using the
diagnostic features for the
corresponding categories of mental
disorders in the Diagnostic and
Statistical Manual of Mental Disorders,
Fifth Edition 2 (DSM-5).

Comment: A commenter suggested
that we use the terms “health” or
“healthcare” instead of ““medical,”
where appropriate.

Response: We adopted the comment
and used the recommended terms where
appropriate.

Comment: The spokesperson for an
organization strongly recommended that
SSA reviewers who possess child and
adolescent health backgrounds review
the applications of children to ensure
the most accurate evaluation of the
unique mental health considerations of
the pediatric population.

Response: This comment is outside
the scope of the NPRM, and we did not
make any changes in these final rules in
response to it. Section 221(h) of the Act
requires us to make every reasonable
effort to ensure that a qualified
psychiatrist or psychologist has
evaluated the case if the evidence
indicates the existence of a mental
impairment and we find that the person
is not under a disability (see also
§§404.1615(d) and 416.903(e)). After we
published the NPRM, Congress passed
the Bipartisan Budget Act of 2015
(BBA), Public Law 114-74. 129 Stat.
584. For determinations made on or
after November 2, 2016, section 832 of
the BBA requires us to make reasonable
efforts to ensure that a qualified
physician (in cases involving a physical
impairment) or a qualified psychiatrist
or psychologist (in cases involving a
mental impairment) has completed the
medical review of the case and any
applicable residual functional capacity
assessment. We will address the
requirements of section 832 of the BBA
in a separate rulemaking.

2 American Psychiatric Association: Diagnostic
and Statistical Manual of Mental Disorders, Fifth
Edition. Arlington, VA, American Psychiatric
Association, 2013.

Sections 404.1520a and 416.920a—
Evaluation of Mental Impairments

Comment: Some commenters objected
to the proposal to remove §§404.1520a
and 416.920a. These regulations contain
guidance about the “special technique”
that we use to evaluate the severity of
mental impairments for adults, known
as the “psychiatric review technique.”
One commenter stated that the
technique is a decision-making tool that
is useful for our medical consultants
and adjudicators. Another commenter
indicated that the psychiatric review
technique increases consistency in case
outcomes.

Response: We adopted the comments
because we agree with the reasons that
the commenters provided. The final
rules keep the special technique
described in §§404.1520a and 416.920a
and make the conforming changes
necessary to implement these rules.

Sections 12.00A and 112.00A—How are
the listings for mental disorders
arranged, and what do they require?

Comment: After we published the
NPRM, the American Psychiatric
Association (APA) made the public
aware that it was developing the DSM—
5. Several commenters stated that it
might be premature to implement
significant modification to SSA’s rules
on mental disorders without the benefit
of the DSM-5 being available. Some
commenters recommended postponing
these final rules until after the APA
published the DSM—5 so these rules
could include the updates in medical
understanding reflected in the DSM-5.

Response: The APA published the
DSM-5 in May 2013. We adopted the
recommendation to include updates in
medical knowledge in these final rules,
where appropriate. For example, we:

o Revised the titles of most of the
listings to reflect the terminology that
the DSM—5 uses to describe categories of
mental disorders;

e added a new listing for trauma- and
stressor-related disorders that is
separate from the listing for anxiety
disorders;

¢ consulted the descriptions of
mental disorders in the DSM-5 when
we described the mental disorders that
we evaluate under each listing; and

e consulted the diagnostic criteria in
the DSM-5 when we revised the criteria
for each listing.

Comment: A commenter
recommended that we group listings
12.02, 12.05, and 12.11 under a heading
separate from functional psychiatric
disturbances because “intellectual
disabilities and psychiatric disturbances
are qualitatively different from each

other and require different methods of
determination.”

Response: Although we acknowledge
the distinction made by the commenter,
we did not adopt the comment. We
decided to continue the prior structure
of headings, which lists each category of
mental disorder as a separate listing,
similar to the separate chapters of
mental disorders in the DSM-5.
Although the listings for cognitive
disorders and psychiatric impairments
appear next to each other in the
ordering of the listings, and occasionally
alternate within the ordering of the
listings, they have separate titles,
separate identifying numbers, and
separate medical criteria. This format
provides a clear distinction among the
types of mental disorders. Additionally,
given the relatively small number of
mental disorders listings, grouping
listings 12.02, 12.05, and 12.11 under
separate headings would complicate the
listings at a time when we are trying to
simplify them. We maintained the
ordering and numbering of the listings
from our prior rules to ease the
transition to these final rules, when
possible.

Comment: One commenter suggested
that the listings should consider
combined disability for schizophrenia
(12.03) and cognitive disorder (12.02),
and for mood disorder (12.04) and
cognitive disorder, because co-
morbidity between these disorders ““is
the rule rather than the exception. The
listings should expect this, and allow
for this.” Another commenter stated that
it is important to “acknowledge the
impact that dual diagnoses may have on
an individual’s functioning.”

Response: We did not adopt the
comment. Although we appreciate the
issues raised by the commenters, it is
not necessary or practical to provide
listings that combine mental disorder
categories for four reasons. First,
§§404.1523 and 416.923 require us to
consider the combined effect of all of a
person’s impairments in our disability
determination processes. Second, when
we determine whether a person’s mental
disorder is disabling under the law, it
does not matter whether the person has
a diagnosis or a combination of
diagnoses. The controlling issue is
whether the medically determinable
mental impairment(s) result(s) in
limitations in functioning that prevent
the person from working. Third, given
the numerous examples of co-morbid
mental disorders, we do not think it is
feasible to provide listings for all
possible co-morbidities. Fourth, the
listing criteria allow us to evaluate the
range of effects of any combination of
mental disorders on functioning
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independently, appropriately,
effectively, and on a sustained basis.

Sections 12.00B and 112.00B—Which
mental disorders do we evaluate under
each listing category?

Comment: One commenter noted that
the guidance to adjudicators in
paragraph “c” of all the 12.00B sections
says, ““. . . examples of disorders in this
category include . . .,” without
clarifying that the list of examples is not
exhaustive. The commenter
recommended that we make clear the
non-exhaustive nature of the list of
examples of mental disorders in each
listing category by adding, “may
include, but are not limited to.”

Response: We did not adopt the
comment. Several sections of the
introductory text have lists that are not
exhaustive. It would make the listings
more difficult to use if we included
repeated statements of “‘may include,
but are not limited to” in every place in
the listings where there is a list. The
words “examples” and “include”
sufficiently indicate that the lists are not
exhaustive.

Comment: One commenter noted that
in proposed 12.00B1, which is the
description of listing 12.02, we provided
a cross-reference to the documentation
and evaluation guidance in 11.00F for
traumatic brain injury (TBI) only. The
commenter recommended that the
entire “Dementia category’’ be cross-
referenced so that “adjudicators give
full consideration to both the
neurological and mental limitations”
associated with all the disorders
evaluated under listing 12.02.

Response: We adopted this suggestion
and ended final 12.00B1b with a
parenthetical statement explaining that
we evaluate neurological disorders
under that body system (see 11.00). We
evaluate cognitive impairments that
result from neurological disorders under
12.02 if they do not satisfy the
requirements in 11.00.

Comment: One commenter was
concerned that the description of listing
12.02 did not appear to include the
effects of head injuries that do not rise
to the level of TBI. For example, adults
with mental disorders who are homeless
or incarcerated may have histories of
physical abuse including blows to the
head, fights or falls involving episodes
of unconsciousness, or as pedestrian
victims of vehicular accidents. These
brain injuries, which can result from
recurring, less traumatic assaults rather
than from one or more traumatic
injuries, can nevertheless add up to
impaired cognitive functioning. The
commenter urged us to include some

direction to adjudicators in the listing
about how to evaluate such histories.

Response: We did not adopt the
comments. We agree that it is important
for adjudicators to understand the
differing impacts of TBI and a history of
concussive injuries, as well as the
lasting effects of substance use on the
brain. However, the list of symptoms
and signs and the examples of disorders
in this listing category are not limited to
those presented in 12.00B1a.
Furthermore, they would readily
include a history of concussive injuries
resulting in brain damage. We believe
that the list of symptoms and signs is
sufficiently descriptive of the brain
damage a person may incur after several
such injuries that it is not necessary to
expand it at this time.

Comment: A few commenters stated
that it is difficult to determine whether
listing 12.02 would apply in
circumstances when cognitive
limitations have resulted from the
impact of substance use. To address
this, a commenter recommended ‘“‘some
expansion of the symptoms or some
addition to the overarching cognitive
difficulties in this category.”

Response: We adopted this comment.
We included substance-induced
cognitive disorder associated with drugs
of abuse, medications, or toxins among
the examples of disorders in this
category in 12.00B1b.

Comment: Some commenters stated
that the descriptions in 112.00B of two
listing categories, proposed listing
112.02 (dementia and amnestic and
other cognitive disorders) and proposed
listing 112.11 (other disorders usually
first diagnosed in childhood or
adolescence) were “incompletely
specified.” The commenters noted that
listing 112.02 includes TBI, but that
there are many other types of childhood
brain insult, including those related to
tumors, epilepsy, cancer treatment,
genetic disorders, exposure to toxins,
and perinatal brain insults. The
commenters observed that children with
these conditions ““fall more clearly in
the first [listing] . . . than in the second.
Unfortunately, which category
encompasses these conditions is unclear
from the descriptions of these two
categories.”

Response: We partially adopted these
recommendations. We included mental
impairments resulting from vascular
malformation or progressive brain tumor
in final 112.00B1b, where we list
examples of disorders that we evaluate
under listing 112.02. We did not include
all of the examples that the commenters
recommended because the lists of
example disorders in 112.00B are not
exhaustive. The examples include the

impairments that we see most often in
child claimants seeking benefits under
our program. We may find that other
disorders not included in the examples
may meet or medically equal the
respective listings, depending on the
facts of each case.

We also added an explanation to final
112.00B1b that we evaluate neurological
disorders under that body system (see
111.00). We evaluate cognitive
impairments that result from
neurological disorders under 112.02 if
they do not satisfy the requirements in
111.00. We evaluate catastrophic genetic
disorders under the listings in 110.00,
111.00, or 112.00, as appropriate. We
evaluate genetic disorders that are not
catastrophic under the affected body
system(s).

In addition, to respond to this
comment, we updated the title of listing
112.11 to “neurodevelopmental
disorders,” which is the term used in
the DSM-5 for these types of
impairments, to better distinguish the
applicability of listings 112.02 and
112.11. Another intended distinction
between these two listings is that of
knowing, compared with not knowing,
the cause of a child’s mental
impairment. If we know that the mental
impairment has an organic cause, we
will evaluate the impairment under
listing 112.02; if the cause is not known,
we will evaluate the impairment under
listing 112.11.

Comment: The spokesperson for a
professional organization recommended
that we add language to proposed
112.00B7, where we describe
personality disorders in our childhood
listings, to indicate that personality
disorders ‘““typically have an onset in
adolescence or early adulthood.” The
commenter stated that this
characterization is consistent with
information in the Diagnostic and
Statistical Manual of Mental Disorders,
Fourth Edition, Text Revision3 (DSM—
IV-TR).

Response: We adopted the comment
because the DSM-5 also indicates that
personality disorders have an onset in
adolescence or early adulthood. Final
112.00B7a includes the sentence,
“Onset may occur in childhood but
more typically occurs in adolescence or
young adulthood.”

Comment: A commenter noted that
intermittent explosive disorder is “a
diagnosis for which there is remaining
confusion . . . [but which is] the most
serious form of unclassified disorders of

3 American Psychiatric Association: Diagnostic
and Statistical Manual of Mental Disorders, Fourth
Edition, Text Revision. Washington, DC, American
Psychiatric Association, 2000.
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impulse control.” The proposed
guidelines for children are “very clear
that problems of self-regulation and
impulsivity may potentially be [the]
bases for [a finding of] ‘marked’ [or
extreme] functional limitation.”
However, in the absence of other
specific mental disorders, this disorder
does not seem to fit a clear category, and
adjudicators could overlook it in a
disability determination. The
commenter recommended that we state
clearly that the diagnosis can apply to
both children and adults.

Response: We adopted the comment.
We are aware that the DSM-5 includes
this diagnosis under the category of
disruptive, impulse-control, and
conduct disorders. In response to this
comment, we added ‘““intermittent
explosive disorder” to the lists of
example disorders that we evaluate in
final 12.00B7b and 112.00B7b. We also
revised the titles and the criteria for
listings 12.08 and 112.08 to include
impulse-control disorders. The new
paragraph B4 criterion for adults and for
children age 3 to age 18, adapt or
manage oneself, also provides for
consideration of problems of self-
regulation and impulse control.

Comment: One commenter had
several suggestions about proposed
12.00B8. First, the commenter
recommended that we wait until the
expert panel that was revising the DSM—
IV completed its work before we
proposed a definition for autism
spectrum disorder (ASD). The
commenter raised concern that failing to
consider a new DSM-5 definition of
these disorders could foster confusion
among professionals, parents, and
consumers, and could breed
inconsistent definitions of ASD that
might hinder the rights of children and
adults to secure important benefits.
Second, the commenters recommended
that we should conduct in-depth
research, expert consultation, and study
to ensure that any proposed revision in
the definition of ASD is warranted and
correct. Third, the commenter stated
that our proposed definition and criteria
did not recognize that the core nature of
ASD is not an intellectual impairment
but a social and behavioral disability.
Therefore, the commenter thought that
the use of the paragraph B1 criteria
(understand, remember, or apply
information) and B3 criteria
(concentrate, persist, or maintain pace)
pointed to our lack of understanding of
ASD.

Response: We did not adopt the
comments, although we appreciated
them, particularly given the intense
concern and dialogue currently focused
on ASD among medical professionals,

educators, and parents. The APA
“defines” or characterizes mental
disorders based on research,
consultation, and study in its diagnostic
and statistical manual. The discussion
of ASD in final 12.00B8a and 112.00B8a
is not a ““proposed definition”; it is the
characterization of this disorder found
in the DSM-IV-TR and DSM-5. We
understand that ASD is a highly
complex disorder that interferes with a
person’s functioning in many ways,
especially communication and social
interaction. Therefore, the description of
ASD in 12.00B8b begins with a
discussion of social interaction and
communication skills to reflect the
emphasis in the DSM-5 on these two
aspects of functioning.

Although some people with ASD do
not have cognitive limitations, some do.
Any method of evaluation intended to
apply to everyone with ASD must
provide criteria for assessing the range
of possible limitations that individuals
with the disorder may experience. For
this reason, we apply all four of the
paragraph B criteria, including
paragraphs B1, understand, remember,
or apply information, and B3,
concentrate, persist, or maintain pace, to
ASD.

Comment: A commenter
recommended that if the APA removed
“Asperger’s disorder” as a separate
diagnosis in the DSM-5, then these final
rules should be consistent with that
change.

Response: We adopted the comment,
and we removed the references to
Asperger’s disorder in final 12.00B8b
and 112.00B8b.

Comment: Some commenters
suggested including specific mention of
conduct disorder and oppositional
defiant disorder in proposed 112.00B9c,
where we listed examples of disorders
we would evaluate under listing 112.11
(other disorders usually first diagnosed
in childhood or adolescence). One of the
commenters explained that these
disorders are included in a similar
chapter of the DSM-IV and are common
diagnoses in childhood and
adolescence.

Response: We did not adopt the
comment. In the DSM—5, these disorders
are now included in their own category
of “disruptive, impulse-control, and
conduct disorders.” To be consistent
with the DSM-5, final listing 112.08,
personality and impulse-control
disorders, now includes aspects of
“disruptive, impulse-control, and
conduct disorders.” For example, final
112.00B7a includes impulsive anger and
behavioral expression “grossly out of
proportion to any external provocation
or psychosocial stressors.” As another

example, final 112.00B7b lists
intermittent explosive disorder as one of
examples of disorders we evaluate
under listing 112.08. Additionally, the
paragraph A criteria for final listing
112.08 includes ‘“recurrent, impulsive,
aggressive behavioral outbursts.”

We did not include conduct disorder
or oppositional defiant disorder in the
list of examples of disorders that we
evaluate under listing 112.08 because,
in our programmatic experience, these
impairments do not typically result in
marked limitation in two of the
“paragraph B” criteria, or extreme
limitation in one of the criteria.
However, the list of examples in final
12.00B7b is not exclusive. Either or both
of these impairments may meet or
medically equal the criteria in listing
112.08, depending on the facts of the
individual case.

Sections 12.00C and 112.00C—What
evidence do we need to evaluate your
mental disorder? (Proposed 12.00G and
112.00G)

Comment: Several commenters
requested that we include language in
12.00G2 that “requires adjudicators to
consider the factors in the regulations
for weighing medical opinions.”

Response: We partially adopted this
comment. We typically do not repeat
guidance that we provide elsewhere in
our regulations. However, in response to
this comment, we added a reference to
our regulations on evaluating opinion
evidence in 12.00C1 and 112.00C1.

Comment: We received various
comments regarding our reference to
health care providers, such as physician
assistants, nurses, licensed clinical
social workers, and therapists, as
medical sources whose evidence we
will consider when evaluating a
person’s mental disorder and the
resulting limitations in the person’s
functioning. Some organizations and
individual commenters strongly
supported our inclusion of these
professionals, because they may be most
familiar with a person’s limitations in
functioning. However, a professional
medical organization opposed
characterizing the reports of non-
physician mental health professionals as
“evidence from medical sources,”
unless the work of the practitioner is
recognized as medical in scope. The
spokesperson maintained that any
reference to ‘“medical sources” of
information should be limited to
medical professionals such as medical
doctors (MDs) or doctors of osteopathy
(DOs). Other professional organizations
said that our reference to “physician”
and “psychologist”” should be more
specific, and should include references



66142 Federal Register/Vol. 81,

No. 186/Monday, September 26, 2016 /Rules and Regulations

to psychiatrists and clinical
neuropsychiatrists.

Response: We did not adopt the
recommendations. Our recognition of
non-physician health care providers as
other medical sources of evidence is not
a new rule; see §§404.1513(d) and
416.913(d). The list of these other
medical sources in our regulations is not
all-inclusive, and our mention of
licensed clinical social workers and
clinical mental health counselors in
final 12.00C2 is appropriate, given their
roles in the treatment of people with
mental disorders in both private and
public settings. We believe that these
other medical professionals—because
they typically see patients regularly—
are important sources of the evidence
we need to assess the severity of a
person’s mental disorder and the
resulting limitations in the person’s
functioning.

Comment: The spokesperson for an
organization questioned why we
“separated” therapists and licensed
clinical social workers (LCSW) in
proposed 12.00G2, because LCSWs are
therapists. This person noted that
because the scope of social work is so
broad, some people may be confused
about the specific expertise of LCSWs,
which is the largest group of therapists
in the country.

Response: We adopted this comment.
We replaced the example of “therapists”
with that of “clinical mental health
counselors” in final 12.00G2 for
accuracy and completeness.

Comment: The spokesperson for an
organization requested that we add case
managers and similar staff as examples
of non-medical sources of evidence.

Response: We adopted the comment.
We added the examples of community
support and outreach workers and case
managers in final 12.00C3 and 12.00C5b
where we discuss evidence from third
parties and non-medical sources of
longitudinal evidence.

Comment: While commenting on
proposed 12.00D and expressing
concerns about standardized testing,
one person said that because mental
disorders are not amenable to testing
and are different for every individual,
we should evaluate each person on a
case-by-case basis, using the best
sources of information about the
person’s condition. Some health care
professionals, while acknowledging our
need to make the determination of
disability as “efficient’”” and “objective”
as possible, urged us to recognize the
importance of clinicians’ observations,
interpretations, and evaluations of their
patients’ mental disorders. Many direct
service providers stressed the
importance of obtaining information

from people who, because they know
and spend time with the person with a
mental disorder, are in the best position
to tell us how the person functions.

Response: We adopted the comments.
We removed the provision in proposed
12.00D regarding standardized testing
from these final rules. We discuss that
change and our reasons for making it
below, where we explain our responses
to public comments about sections
12.00F and 112.00F.

Regarding the commenters’
suggestions about sources of evidence
and our evaluation of mental disorders,
we appreciate the views and
recommendations, and the NPRM and
the final rules reflect them. For
example, in final 12.00C2, we explain
how we consider evidence from medical
sources. We state that we consider all
relevant medical evidence, including
the results of physical or mental status
examinations, structured clinical
interviews, psychiatric or psychological
rating scales, measures of adaptive
functioning, and observations and
descriptions of how a claimant
functions during examinations or
therapy. As another example, in final
12.00C3, we state that we consider
evidence from third parties who can
provide information about a claimant’s
mental disorder, including a claimant’s
symptoms, daily functioning, and
medical treatment. We added to the list
examples of people who can provide us
with this evidence. The list of examples
includes family, caregivers, friends,
neighbors, clergy, social workers, shelter
staff, or other community support and
outreach workers.

Regarding the suggestion for a case-
by-case assessment of each claimant,
our longstanding principle has been to
evaluate each person who files a
disability claim on an individualized
basis. We understand that no mental
disorder affects all individuals in the
same way; rather, mental disorders
affect each person uniquely in every
aspect of his or her life. Our process of
evaluating four criteria that reflect a
person’s functional abilities and rating
the person’s limitations for each
criterion is just one example of our
commitment to individualized, case-by-
case assessments.

Comment: One commenter
recommended that we recognize the
unique circumstances of people who are
experiencing homelessness, and permit
longitudinal evidence of their mental
disorders from social workers.

Response: We adopted this comment.
In final 12.00C5b, we included ‘“‘chronic
homelessness” as an example of a
situation that may make it difficult to
provide longitudinal medical evidence.

This section also lists social workers as
a source of longitudinal evidence of a
person’s mental disorder.

Comment: Some commenters
recommended that we emphasize the
value and importance of using
standardized assessment instruments
specifically developed for use with
children. The commenter suggested
that, for example, additional language
could be included in proposed
112.00G5 to ensure that tests used are
appropriate to the age and condition of
the child.

Response: Although we appreciate the
concern raised by the commenter, we
did not adopt the comment. We cannot
control what standardized instruments
medical and educational providers use
when evaluating children. We consider
all relevant evidence that we receive. If
we receive the results from standardized
assessment instruments not specifically
developed for use with children, or that
were not appropriate to the age and
condition of the child, those are
important facts that we will consider
when we evaluate the evidence.

To the extent that the comments
pertained to our policies for ordering
standardized assessment instruments
when we purchase psychological
consultative examinations for children,
the comment would be outside of the
scope of the proposed rulemaking. Our
policies regarding consultative
examinations for children are in
§§416.917—416.919t.

Comment: Spokespersons for two
professional organizations expressed
concern about the absence of specific
reference to neuropsychological testing
and its application in the evaluation of
claims of both adults and children with
mental disorders. One spokesperson
said that neuropsychological
examinations are particularly relevant
when neurodevelopmental or acquired
brain dysfunction forms the basis of a
person’s category of disability. Another
spokesperson said that proper
evaluation of childhood brain insults
requires comprehensive
neuropsychological assessments
because, “proper evaluation of these
disorders requires assessments of
specific skill domains such as would be
provided in comprehensive
neuropsychological assessments.”

Response: We did not adopt these
comments. We do not believe that it is
necessary to refer to both psychological
and neuropsychological testing because
neuropsychological testing is a subset of
psychological testing, and the same
broad principles apply to our evaluation
of these tests. In addition,
neuropsychological test batteries, while
useful in clinical and research settings,
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have limited applicability in the
disability program. This is because such
batteries generally contain a number of
subtests that focus on small units of
behavior. These types of clinical
measures often have little direct
relevance to functional behavior as we
assess it under the disability program.
We will consider the results from
neuropsychological assessments when
they are a part of the evidence in the
case record. We will not purchase
formal neuropsychological test batteries,
such as the Halstead-Reitan
Neuropsychological Test Battery. We
may purchase a neuropsychological test
to assess specific neurocognitive deficits
if the case evidence is insufficient to
evaluate the claim, or to obtain evidence
needed to resolve a conflict,
inconsistency, or ambiguity in the
evidence.

Comment: Spokespersons for some
professional organizations
recommended that we use symptom
validity testing (SVT) to enhance
validity of psychological consultative
examinations (PCE) and to identify
malingering. The commenters said that
using SVT in disability evaluations is
one method of enhancing validity, and
they made two related
recommendations. First, the commenter
suggested that we consult with the
American Academy of Clinical
Neuropsychology and related
organizations to take advantage of their
expertise in revising and expanding
provisions addressing symptom validity
in the regulations. Second, the
commenter suggested that we promote
training in SVT methods or encourage
change in PCE practice to include
routine use of SVT to evaluate response
bias, effort, and malingering during
psychological examinations.

Response: We did not adopt the
comment. Inaccurate self-report of
symptoms and behavior occurs when
individuals, because of psychiatric
disorders or personality traits, over- or
under-report the nature, range, and
severity of symptoms. Inaccuracy in
self-report does not necessarily mean
there is no medically determinable
impairment that imposes real
limitations. Since we do not adjudicate
a claim based on symptoms alone,
objective observation and description of
the person’s behavior must support any
conclusions based on a test(s) of
malingering. Additionally, the
conclusions must be consistent with
other evidence.

Sections 12.00D and 112.00D—How do
we consider psychosocial supports,
structured settings, living arrangements,
and treatment? (Proposed 12.00F and
112.00F)

Comment: Several commenters asked
that we make clear that the list of
psychosocial supports and structured
settings and living arrangements does
not include all possible supports a
person with mental disorder may
receive, or in which he or she may be
involved.

Response: We adopted the comment.
We did not intend the list of supports
in proposed 12.00F2 be inclusive of
everything that we would consider
when we evaluate a person’s particular
circumstances. We intended that the list
only include examples of such supports
and settings. In response to the
comments, we added a phrase to final
12.00D1 indicating that the types of
supports listed in that section are “some
examples of the supports” that a person
“may”’ receive.

Comment: Several commenters
requested that we add supported
housing with wrap-around services as
an example of psychosocial supports
and highly structured settings in
proposed 12.00F2.

Response: We adopted the comment.
We included reference to *“ ‘24/7 wrap-
around’ mental health services” to the
examples of possible supports and
structured settings and living
arrangements in final 12.00D1d.

Comment: One commenter
recommended that we expand the list of
psychosocial supports and highly
structured settings to include examples
relevant to people whose impairments
have contributed to homelessness and
infrequent access to supports. The
commenter said that the list of
psychosocial supports, structured
settings, and treatment presumes that a
person has a regular and stable place to
live, has social connections with family
and friends, and has connections with
treatment and services. However, clients
of health care services for homeless
people are often socially isolated,
disconnected from services, and do not
have a place to live, or live in
residential facilities for homeless
people.

Response: We adopted the comment.
We added an example in final 12.00D1f
to include the situation of people who
receive assistance from a crisis response
team, social workers, or community
mental health workers who help them
meet their needs and who may also
represent them in matters with
government or community social
services.

Sections 12.00E and 112.00E—What are
the paragraph B criteria? (Proposed
12.00C and 112.00C)

Comment: We received comments
presenting several different reasons for
retaining the prior paragraph B1
criterion, activities of daily living
(ADL). The spokesperson for an
organization was concerned that the
proposed change to paragraph B1 will
hinder accurate disability
determinations for people with severe
disabilities who do not regularly engage
in work or treatment. This commenter
said that the category of ADL is easily
understandable to providers and that
important information and significant
details will be lost if this category is
eliminated. Two commenters remarked
that it is easier to document limitations
in ADL than the proposed paragraph B1
criterion, particularly with respect to
adults with mental disorders who are
homeless and unable to access or attend
consistent treatment. Another
commenter said that if a person cannot
adequately manage his or her ADL, it is
reasonable to assume that working at
substantial gainful activity levels would
be extremely unlikely. One commenter
said that removing ADL as a criterion
partly ignores the basic self-reported
information we have about what a
person actually is doing while not in a
work setting. Another commenter said
that “as a non-clinician,” it is easier to
see how someone is having a difficult
time completing ADL than to give
examples of when he or she does or
does not ‘“‘understand” things or “apply
information.”

Response: We did not adopt these
comments. However, we will continue
to consider how a person performs ADL
when we evaluate the effects of a mental
disorder on the person’s functioning
and ability to work. ADL information
will continue to be central to our
documentation of a person’s mental
disorder, because knowing how the
mental disorder affects the person’s day-
to-day functioning can help us evaluate
how it would affect the person’s
functioning in a work setting.

The final rules will use information
about a person’s ADL as a principal
source of information, rather than as a
criterion of disability. This change is
congruent with the focus of the
paragraph B criteria on the mental
abilities a person uses to perform work
activities. The principle is that any
given activity, including ADL, may
involve the simultaneous use of the
paragraph B areas of mental functioning.
For example, with respect to the same
activity, one person may have trouble
understanding and remembering what
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to do, while another person may
understand the activity but have trouble
concentrating and staying on task to do
it. Still another person may understand
the activity but be unable to engage in

it with other people, or may feel such
frustration in doing it that he loses self-
control in the situation. Rather than
ADL being one separate area in which
we evaluate a person’s functioning, ADL
are now a source of information about
all four of the paragraph B areas of
mental functioning. We will focus on
this aspect of the final rules in our
formal training of adjudicators.

Comment: A commenter stated that
the ADL information solicited from a
person experiencing homelessness,
along with third party evidence, is
crucial to providing adjudicators with
an accurate portrayal of limitations in
daily functioning. A spokesperson for a
professional organization raised concern
that increased documentation
requirements would disproportionately
affect homeless people with mental
illness, because they do not have access
to transportation to appointments, and
face significant challenges in seeking
treatment, attending appointments, and
obtaining documentation. The
spokesperson indicated that although
homelessness is not an indication of
functional limitation under the
paragraph B criteria, a prolonged period
of homelessness reflects significant
barriers, such as a disabling condition,
in obtaining and maintaining housing
and health stability. The commenter
suggested that it would be an oversight
to ignore the most significant factor of
a person’s ADL (homelessness). A
related comment was that it would be
helpful to claimants and adjudicators if
we provided examples of evidence we
need from the person filing for disability
benefits and from people who know him
or her.

Response: We did not adopt the
comments. As we explained in response
to a previous comment, ADL
information continues to be central to
how we document a person’s mental
disorder and its effects on a person’s
daily functioning. Under these rules, we
will use ADL as a source of information
about all four of the paragraph B areas
of mental functioning. We appreciate
the unique difficulties that homeless
people have with respect to access to
transportation to appointments, and
their significant challenges in seeking
treatment, attending appointments, and
obtaining documentation. We have
special case processing and
development guidance for homeless
claimants in our field offices and our
State agency partners in our sub-
regulatory policies. Furthermore, we do

not agree that these final rules increase
documentation requirements. However,
in final 12.00C5b, we included chronic
homelessness as an example of a
situation that may make it difficult to
obtain longitudinal medical evidence.

Comment: The spokesperson for one
organization said that it might be
difficult to identify and distinguish
sufficient information to satisfy the
criteria in paragraphs B1 and B3,
because the categories appear to be
redundant. While proposed paragraph
B1 (understand, remember, and apply
information) involves a person’s
cognitive abilities, proposed paragraph
B3 (concentrate, persist, and maintain
pace) involves attention. However, these
two criteria have “significant overlap.”
Medical records already lack sufficient
functional information for disability
determination, and moving to a more
work-centered approach (using those
criteria) may exclude some people.

Response: We did not make any
changes to the final rules in response to
these comments. We agree that there is
“overlap” between the abilities to
understand, remember, or apply
information, and to concentrate, persist,
or maintain pace—given the need to pay
attention when using both abilities. It is
also true that approaches to categorizing
human abilities and functioning—in
other contexts and for other reasons—
use different categories to describe
mental abilities. However, the Mental
Cognitive Demands Subcommittee of
the Occupational Information
Development Advisory Panel (OIDAP)
(referenced in the preamble to the
NPRM) recommended separate
categories and descriptions for
‘“neurocognitive functioning,” and
“initiative and persistence,” * which
generally parallel the final paragraphs
12.00E1 and 12.00E3 criteria,
respectively.

In our prior rules on evaluating
mental disorders, there is precedent for
using the two separate paragraph B
criteria to evaluate a person’s
functioning. Since 1990, in the rules for
evaluating mental disorders in children,
we have used separate criteria for
assessing a child’s cognitive functioning
and the child’s concentration,
persistence, and pace (see 112.00). Since
1991, the rules for assessing a claimant’s
mental residual functional capacity
(MRFC) have specifically addressed

4 Occupational Information Development
Advisory Panel (OIDAP) under the Federal
Advisory Committee Act. Mental-Cognitive
Subcommittee Content Model and Classification
Recommendations. Report of the Mental-Cognitive
Subcommittee, Appendix G, C-15 and C-16.
September 2009. https://www.ssa.gov/oidap/
Documents/AppendixC.pdf.

non-exertional limitations, including
limitations in the person’s ability to
understand or remember instructions
and to maintain attention or
concentration (see §§404.1569a(c) and
416.969a(c)). Our programmatic
experience has been that when a
person’s difficulties with the abilities
described in paragraphs B1 and B3 rise
to the level of marked limitation, the
medical and non-medical evidence in
the record is typically sufficient to
distinguish the person’s limitations in
those abilities.

Comment: Many commenters were
concerned that our use of “and” in
proposed paragraph B1 (understand,
remember, and apply information) and
proposed paragraph B3 (concentrate,
persist, and maintain pace) could be
misinterpreted as a change in policy
that would set a higher standard for a
person’s mental disorder satisfying
those criteria. The misinterpretation
would be that a claimant would have to
demonstrate limitation in each of the
three parts of B1 and B3 rather than in
only one part. The commenters
recommended that we change the word
“and” to “or” in B1 and B3 for all of the
listings. They also recommended that
we make clear in the 12.00 Introduction
that if a person has “extreme” or
“marked” limitation in any single part
of the B1 or B3 areas of mental
functioning, the person has that degree
of limitation for that whole paragraph B
criterion.

Response: We agree with the
commenters and the reasons they
provided. Therefore, we adopted these
recommendations. To ensure that
adjudicators apply these criteria
properly, we explain in new sections,
final 12.00F3f and 112.00F 3e, that for
paragraphs B1, B3, and B4, the greatest
degree of limitation of any single part of
the area of mental functioning will
direct the rating of limitation for that
whole area of functioning.

Comment: Several commenters
expressed concern about the new
paragraph B4 criterion, manage oneself.
Two commenters said that the criterion
is “vague and very difficult to document

. . and open to extremely subjective
interpretation.” They further
commented that the proposed criterion
of “manage oneself in a work
environment” is “undefined and very
subjective.” Another commenter said,
“self-management and skills for
independence encompass more than the
workplace and this should not be the
requirement.” The spokesperson for an
organization questioned the usefulness
of “managing oneself in a work
environment” as a separate paragraph B
criterion because this “appears to be the
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overarching question when evaluating
functional limitations; this is precisely
what the four functional areas attempt
to assess.”

Response: We partially adopted the
comments. In these final rules, we made
changes to paragraph B4 to clarify the
abilities and behaviors that the criterion
“managing oneself”” encompasses. We
added more examples of ‘“‘managing
oneself” in the workplace in final
12.00E4, such as distinguishing between
acceptable and unacceptable work
performance, setting realistic goals, and
making plans independently of others.
Another change we made was adding
that a person’s ability to maintain
personal hygiene and attire should be
appropriate to a work setting. After
making these revisions, we changed the
title to include the word “adapt” to
reflect the abilities and behaviors that
we consider for this criterion.

Additionally, we note that the content
of the B4 criterion is not new or
different from what adjudicators are
already accustomed to evaluating and
documenting. Our adjudicators already
consider a person’s ability to respond
appropriately to work pressures when
they assess the nature and extent of a
person’s mental limitations and
determine the person’s residual
functional capacity for work activity
(see §§404.1545(c) and 416.945(c)).

With respect to the comment that self-
management and skills for
independence encompass more than the
workplace, we agree that the ability and
skills we address in paragraph B4 are
important in daily life as well as the
workplace. The statutory definition of
disability for adults limits our
determination to whether a person is
able to work (and, therefore, function in
the workplace). However, we use all the
information available to us about how a
person functions, including how the
person manages him- or herself from
day-to-day at home and in the
community, to make this determination.

Comment: A spokesperson for an
organization expressed concern that
eliminating ‘“‘repeated episodes of
decompensation” from the paragraph B
criteria would reduce our ability to
measure the chronic nature and impact
of a mental illness. The commenter
noted that evaluating a person’s
decompensation patterns over time is
crucial for determining the full impact
of a mental disorder. The commenter
also said that current medical records,
particularly those for people with
transient treatment, provide only a
momentary snapshot of the illness.

Response: We did not adopt these
comments. We do not agree that
eliminating “episodes of

decompensation” from the paragraph B
criteria will reduce our ability to
measure the chronic nature and impact
of a mental illness. To address the
chronic nature of a mental disorder, we
provide guidelines in several sections of
the final rules: Final 12.00C5,
concerning the need for longitudinal
evidence; final 12.00F4, concerning how
we evaluate disorders involving
exacerbations and remissions; and final
12.00G and the paragraph C criteria,
which address “‘serious and persistent”
mental disorders.

Comment: One commenter found the
proposed definitions of the B criteria
lacking in detail and examples to guide
adjudicators and advocates, particularly
when compared to our prior rules.
Another commenter said that the
proposed B2 criterion for interacting
with others was too broad, and difficult
to assess and use in determining a
person’s mental status. The commenter
said it would be more helpful if we were
to provide examples of more specific
interpersonal behaviors that reflect how
one handles conflicts in adaptive,
compared with maladaptive and
impaired, ways.

Response: We adopted these
comments. We included more examples
of each of the criteria in final 12.00E to
provide adjudicators a more detailed
understanding of the four paragraph B
criteria in these final rules. We included
the example of “’keeping social
interactions free of excessive irritability,
sensitivity, argumentativeness, or
suspiciousness” in our explanation of
paragraph B2 to describe an adaptive
way to interact socially in the context of
maladaptive examples of social
interactions.

Sections 12.00F and 112.00F—How do
we use the paragraph B criteria to
evaluate your mental disorder?
(Proposed 12.00D and 112.00D)

Comment: Many commenters
representing various organizations,
health care professionals, families of
people with mental disorders, and
others opposed the language in
proposed 12.00D regarding using
standardized test results to inform our
assessment of whether a claimant’s
impairment results in marked or
extreme limitations of his or her mental
abilities. Commenters expressed a wide
array of opinions and recommendations;
the most frequently made public
comment was, ‘‘the proposed use of
standardized tests to measure the
functioning of people with serious
mental illnesses is a flawed approach,
with no scientific basis.”

Response: In response to these
comments, we removed this provision

in the final rule. We had included the
language in proposed 12.00D based on
comments that we received in response
to the ANPRM. In the ANPRM, we
invited the public to send us comments
and suggestions for updating and
revising the mental disorders listings. In
response to the ANPRM, two major
organizations representing people with
cognitive and other mental disorders
advised that, in revising rules for mental
disorders in adults, we should
incorporate the definitions of “marked”
and “extreme” limitations based on
standardized test results that we have in
the childhood disability regulations in
§416.926a(e) of this chapter. In
response to that recommendation, and
as explained in the NPRM, we included
these provisions from the childhood
rules in proposed 12.00D (75 FR 51341—
42). However, in their comments on the
2010 NPRM, those same organizations,
and many other commenters, presented
the objections summarized above about
using the childhood regulatory
definitions of “marked” and “extreme”
based on the results of standardized
testing.

In these final rules, we removed the
provisions and explanations that were
in proposed 12.00D. We provide
guidance that is different from what we
proposed in 12.00D in final 12.00F
(How do we use the paragraph B criteria
to evaluate your mental disorder?).
Final 12.00F explains how we rate the
degree of a person’s limitations when
using the four paragraph B areas of
mental functioning. For example, we
provide a five-point rating scale, with
definitions of each point on the scale
that are unrelated to standardized test
results. We explain how we use the
paragraph B criteria and the rating scale
to evaluate a person’s ability to function
independently, appropriately, and
effectively, on a sustained basis.

Comment: A spokesperson for an
organization stated that psychometric
tests should not be the sole determinant
of “marked” and “extreme” limitation
for children. The commenter said that
we should base our determination of the
level of a child’s limitation on the
overall clinical assessment of the child,
with equal emphasis placed on both
testing and clinical assessment.

Response: We do not rely on test
scores alone when we decide whether a
child is disabled. As explained in
§416.924a, when we determine
disability, we consider all of the
relevant information in a child’s case
record. We do not consider any single
piece of evidence, including test scores,
in isolation. The medical evidence we
consider includes clinical observations
from, for example, a child’s physician,
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psychiatrist, psychologist, or speech-
language pathologist, and from other
medical sources such as physical,
occupational, and rehabilitation
therapists. These sources of evidence
may provide us their clinical
assessments of a child’s impairment(s)
and its effects on the child’s
functioning. Professional sources such
as teachers and school counselors, as
well as the child’s caregivers and others
who know the child, also provide
information important to any disability
determination.

Comment: Many commenters
recommended that we use a 5-point or
6-point scale to evaluate impairment
severity. Some commenters supported
use of a 5-point scale “to assist
disability examiners to anchor the
standards of ‘marked’ or ‘extreme’
limitations in functioning.”” Others
submitted a rationale for using a 6-point
scale, saying that a 5-point scale defined
by “no” limitation at one end and
“extreme”—but not total—limitation at
the other is confusing and misleading.
They recommended that, to provide
more clarification to adjudicators and
medical sources, we should use a 6-
point scale consisting of: No limitation;
slight limitation; moderate limitation;
marked limitation; extreme limitation;
and total limitation.

Response: We adopted the
recommendation to retain the 5-point
rating scale from our prior rules to
assess impairment severity for adults.
We agree that the use of this scale will
help “anchor” the standards of
“marked” and “‘extreme.” We provide
definitions for each of the points of the
scale in final 12.00F2. With respect to
the recommendation that we use a six-
point scale to evaluate impairment
severity (that is, the addition of a sixth
point at the “severe” end of the 5-point
scale), we disagree that such a scale
“would provide more clarification to
adjudicators and medical sources.”
“Extreme” is the rating we give to the
worst limitations; however, it does not
mean a total lack or loss of ability to
function. A sixth rating point of “total
limitation” would not serve any useful
function in the disability program.

Comment: The spokesperson for an
organization recommended that we use
the term “mild” to describe the second
point on the five-point scale for
assessing the degree of a person’s
limitations. The commenter objected to
the term “‘slight,” as suggested in
proposed 12.00D. The commenter stated
that professionals use the term “mild”
when rating and ranking human
behavior.

Response: We adopted the comment.
As discussed above, because we are

retaining our prior policies pertaining to
the use of a five-point scale in these
final rules, we will continue to use the
word “mild” to describe the second
point on the scale. By using the same
words to describe the same policies, we
hope to prevent any confusion that
would result from using a new and
different word.

Comment: The spokesperson for an
organization requested ‘“‘additional
clarification that it is not the role of the
adjudicator to evaluate a claimant’s
ability to function in the workplace
based on his or her own conclusions
drawn from a single observation of the
claimant.”

Response: We did not adopt the
comment. We do not believe the
additional clarification that the
commenter requested is necessary in
these final rules. The introductory text
states in multiple places that we will
consider all relevant evidence when we
evaluate a person’s ability to function in
the workplace. Final section 12.00F3a
states that we will use all of the relevant
medical and non-medical evidence in
the case record to evaluate a person’s
mental disorder. In final section
12.00F3c, we indicate that we will
consider all evidence about a person’s
mental disorder and daily functioning
before we reach a conclusion about his
or her ability to work. In final 12.00F3d,
we state that no single piece of
information can establish the degree of
limitation of a paragraph B area of
mental functioning. We do not believe
the additional statement requested by
the commenter is necessary in light of
the other guidance throughout final
12.00F.

Comment: Several commenters
suggested that we consider
homelessness (along with a diagnosis of
mental illness) as an indicator of
functional impairment. The commenters
also proposed that we could establish a
period of homelessness that we would
consider an indicator of functional
difficulty.

Response: We did not adopt the
comment. When we evaluate a person’s
mental disorder(s), we consider all the
information available to us that could
indicate limitations in the person’s
functioning. If the person is homeless,
we consider that fact, including how
long he or she has been homeless. As
stated in final 12.00C5b, we try to learn
about how a person functions day-to-
day from the people who spend time
with him or her. However, it would not
be appropriate to establish a specific
period of homelessness as an indicator
of limited functioning, because we do
not believe there is a measurable
correlation between the severity of a

person’s mental disorder and the length
of time the person has been homeless.

Comment: A commenter requested
that we place a greater emphasis on a
claimant’s ability to sustain work
activity for 8 hours per day, five days
per week, on a regular and continuing
basis.

Response: We adopted the comment.
In final 12.00F4a, where we discuss
how we evaluate mental disorders
involving exacerbations and remissions,
we explain that we will consider
whether a person can use his or her
areas of mental functioning on a regular
and continuing basis (8 hours a day, 5
days a week, or an equivalent work
schedule).

Comment: The spokesperson for an
organization recommended that we
change our policies so that a
“moderate” degree of impairment in
three or more areas of functioning
demonstrates an individual’s inability to
work.

Response: We did not adopt the
comment. It has been our longstanding
policy to require that a claimant have
“marked” limitation in two areas of
functioning or “extreme” limitation in
one area of functioning to be found
disabled at the third step of the
sequential evaluation process. At this
step, we consider whether the person’s
impairment meets or equals a listed
impairment.5 In other words, the
impairment must be “severe enough to
prevent an individual from doing any
gainful activity, regardless of his or her
age, education, or work experience” (or,
for a child under age 18 for title XVI
eligibility, the impairment causes
“marked and severe functional
limitations”).6 Our programmatic
experience includes the use of a
standard based on moderate limitations
in three domains in the title XVI
childhood disability program from
February 11, 1991 through August 21,
1996.7 We used this standard at a fourth
step of the childhood sequential
evaluation process, not at the third
step.8 In our experience with this
standard, the spectrum of limitation that
may constitute “moderate” limitation
ranges from limitations that may be
close to “marked” in severity to
limitations that may be close to the
“mild” level. Thus, people who have

5§§404.1520, 416.920, and 416.924.

6§§404.1525(a) and 416.925(a).

7 See 56 FR 5560 for the regulation in effect from
February 11, 1991, through September 8, 1993, and
58 FR 47584 for the regulation in effect from
September 9, 1993, through August 21, 1996.

8 The Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 eliminated
this standard and the fourth step of the childhood
sequential evaluation process (Pub. L. 104-193).
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moderate limitation in three or more
functional areas do not always meet our
definition of disability. We assess these
types of claims most accurately at the
fourth step of the sequential evaluation
process, where we consider a claimant’s
residual functional capacity and work
experience, and the fifth step of the
sequential evaluation process, where we
also consider a claimant’s age and
education.

Comment: Several commenters were
concerned that a clinician’s use of the
term “mild” or “moderate” in
diagnosing the stage or level of a
person’s mental disorder (for example,
as in a diagnosis of Alzheimer’s disease)
might be misconstrued as a description
of the person’s level of functioning with
respect to the paragraph B or C criteria.
They suggested that we include
language in 12.00 to preclude any
misunderstanding of how medical
providers use these terms in medical
records. Presenting the opposite
viewpoint, one commenter
recommended that we incorporate the
DSM-IV-TR definitions for “mild,”
“moderate,” and “severe” in these rules
as our program definitions for “mild,”
“marked,” and “‘extreme.”

Response: We adopted the first

comment for the reason the commenters
provided. We added the recommended
language to final 12.00F3a. We did not
adopt the second comment for three
reasons. First, the definitions of the
terms “mild,” “moderate,” and “severe”
in the updated DSM-5 are different
depending on the type of mental
impairment the words are describing.
For example, the DSM-5 definition of
“mild” to describe major neurocognitive
disorder is different from the definition
of “mild” to describe major depressive
disorder, and different from the
definition of “mild” to describe
intellectual disability. The different
definitions of these terms in the DSM—
5 serve the needs of trained medical and
psychological specialists. However, they
would be confusing and burdensome for
our adjudicators to use.

Second and related to the first point
above, the DSM-5 does not use the
terms ‘“‘mild,” “moderate,” and ‘‘severe”
consistently for all of the types of
mental disorders. For example, the
DSM-5 does not use the words “mild,”
“moderate,” or “‘severe” to describe
anxiety disorders. In addition to these
three words, the DSM-5 also uses the
word “profound” to describe some cases
of intellectual disability. As a result, if
we were to rely on the DSM-5
definitions of these terms, we would not
have definitions for all types of
impairments. The DSM-5 definitions

are not comprehensive enough for our
program purposes.

Third, we have used the words
“mild,” “moderate,” “marked,” and
“extreme”” under our prior rules for
many years. Although we did not
provide definitions for most of these
terms until now, the definitions in final
12.00F are consistent with how our
adjudicators have understood and used
those words in our program since we
first introduced the rating scale in 1985.
As a result, the definitions we provide
in these rules do not represent a
departure from prior policy. However,
the DSM-5 definitions for these terms
are not consistent with how we have
used these words in our program in the
past. For example, a claimant who has
“mild” intellectual disability according
to the DSM-5 may have ‘“moderate” or
“marked” limitation in understanding,
remembering, or applying information,
depending on the facts of the case. We
believe that using familiar definitions
and concepts to define familiar terms
will be easier for the public and
adjudicators, rather than describing
familiar terms in changed and
unfamiliar ways.

For these three reasons, we did not
adopt the second recommendation.

Comment: A commenter
recommended that we add language to
proposed 12.00F and 112.00F to explain
how adjudicators assess claims
involving psychosocial supports and
highly structured settings.

Response: We adopted the comment.
We added final sections 12.00F3e and
112.00F3d to explain how we consider
the effects of support, supervision, and
structure when we rate the degree of
limitation that a person has. We explain
that the more extensive the support the
person needs from others, or the more
structured the setting the person needs
in order to function, the more limited
we will find him or her to be.

Sections 12.00G and 112.00G—What are
the paragraph C criteria, and how do we
use them to evaluate your mental
disorder? (Proposed 12.00E and
112.00E)

Comment: We received various
comments regarding our proposal to use
the term ““deterioration” rather than
‘““decompensation” in the paragraph C
criteria of the listings. Commenters who
opposed the change cited confusion and
negative connotations associated with
the word “deterioration.” Commenters
who agreed with the change stated that
“decompensation” refers to a state of
extreme deterioration often leading to
hospitalization. They further noted that
a person with a serious and persistent
mental illness does not need to be in a

state of full-blown decompensation to
have serious deficits in daily activities
and in social or occupational
functioning. Another commenter
recommended that we keep some of the
examples in prior 12.00C4 to explain
what we mean by “deterioration”’; for
example, increase or change in
medication, more help from others to
support the person’s functioning, or the
need to live in a controlled
environment.

Response: We did not adopt the
suggestion to use the term
“decompensation.” We agree with the
majority of comments that we received
in response to the NPRM supporting our
proposal to use “deterioration.” As we
noted in the NPRM,? “decompensation

. . refers to a state of extreme
deterioration, often leading to
hospitalization.” It also suggests that the
person is a danger to him- or herself or
others. That degree of impairment
exceeds what we generally intend in the
paragraph C criteria when we refer to
the “marginal adjustment” that makes a
person vulnerable to deterioration in
functioning. Furthermore, we also
believe that continuing to use
“decompensation” may result in
confusion between the prior rules and
these final rules. In these final rules, we
no longer require “repeated episodes of
decompensation, each of extended
duration.” 10 We agree with the
comment that some of the examples in
prior 12.00C4 help explain what we
mean by “deterioration.” We adopted
that comment, and we included
examples in final 12.00G2c.

Comment: One commenter was
concerned that the emphasis in
proposed 12.00E2b on continued
treatment or highly structured settings
would not be flexible enough to
evaluate certain phobic conditions, such
as agoraphobia, the symptoms of which
often preclude such treatment. The
commenter suggested that proposed
12.00F2 should state that the
circumstances in paragraph C1 are not
exhaustive, and that we consider other
types of supportive services, including
in the home.

Response: We adopted the comment.
We added language to final 12.00D1 to
indicate that the list of psychosocial
supports, structured settings, and living
arrangements are only examples of
supports that a person may receive.
Both proposed 12.00F2 and final
12.00D1 include the home of a person

9See 75 FR 51338.

101n our prior rules, this requirement was in the
B4 criterion in all of the listings except 12.05. In
prior 12.05, the requirement was in the D4 criterion.
It was also in the C1 criterion in prior 12.02, 12.03,
and 12.04.
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who lives alone and has eliminated all
but minimally necessary contact with
the outside world as an example of a
“highly structured environment.” We
intended this example to apply to
persons with phobic conditions, such as
agoraphobia.

Comment: One commenter was
concerned that the paragraph C criteria,
and the description of the criteria in
proposed 12.00E, did not account for a
claimant’s lack of insight or awareness
about his or her mental disorder. The
commenter stated that many people
with mental disorders lack awareness
about their mental disorders and
therefore refuse treatment. The
commenter recommended that the
policies should not place at a
disadvantage those claimants whose
mental disorders cause them to refuse to
attend or follow up with treatment.

Response: We agree with the
commenter’s reasoning, and we adopted
the recommendation. We added
language in final 12.00G2b stating that
we will consider periods of inconsistent
treatment or lack of compliance with
treatment that may result from a
claimant’s mental disorder. The section
explains that if the evidence indicates
that the claimant’s inconsistent
treatment or lack of compliance is a
feature of his or her mental disorder,
and it has led to an exacerbation of his
or her symptoms and signs, we will not
use it as evidence to support a finding
that the claimant has not received
ongoing medical treatment.

Sections 12.00H and 112.00H—How do
we document and evaluate intellectual
disorder under 12.05 (112.05)?

Comment: Several commenters were
concerned that proposed 12.00D4 would
allow disability decision-makers to
reject standardized test scores based on
their subjective opinions of a person’s
day-to-day functioning. The
commenters also stated that the
language in this section would give an
inappropriate amount of discretion to
the adjudicators, who do not have the
expertise of the test administrators.
They cited two examples of possible
rejection of ““valid test scores””: When a
person’s daily functioning is actually
very basic or supported by others; or
when a person’s strengths in one area
are used to find that the person’s test
results or limitations in another area are
“not credible.” These commenters asked
us to state clearly that interpretation of
a test is primarily the responsibility of
the professional who administered the
test, and that adjudicators cannot
override the validity of a medical
professional’s interpretation of test
results.

Response: We adopted most of these
comments by making several changes in
the final rules. First, we removed the
discussion of evaluating test scores from
final 12.00F, which replaces proposed
12.00D. Like proposed 12.00D, final
12.00F provides guidance to
adjudicators about how to evaluate a
claimant’s functioning using the
‘“‘paragraph B’ areas of mental
functioning. However, final 12.00F does
not include a discussion of standardized
test scores. Second, we added a new
section, final 12.00H, to organize and
expand the guidance to adjudicators
about how to evaluate a cognitive
impairment under listing 12.05. We
moved the discussion about
standardized test scores into final
12.00H2 because only listing 12.05B
requires standardized test scores.

Third, we revised the guidance to
indicate that only qualified specialists,
Federal and State agency medical and
psychological consultants, and other
contracted medical and psychological
experts, may conclude that an obtained
IQ score(s) is not an accurate reflection
of a claimant’s general intellectual
functioning. This change serves several
purposes. It responds to the
commenters’ concern that proposed
12.00D gave an inappropriate amount of
discretion to the adjudicators who do
not have the expertise of the test
administrators by permitting only the
individuals who do have the expertise
of test administrators to make
conclusions about IQ scores. However,
it also allows our agency’s medical and
psychological experts to reach different
conclusions than those reached by the
individual test administrator, when
appropriate. This option is important
because during our case development,
we often receive a more complete
picture of a claimant’s functioning from
a variety of sources of information other
than the test administrator(s).

Comment: Some commenters said that
the proposed rules were “weak with
respect to specifying the standard of
practice in psychometric evaluations.”
The commenters recommended stronger
language calling for the use of
standardized instruments “with
comprehensive and representative
norms, for which there is empirical
evidence for construct and criterion
validity in the demographic and
diagnostic groups in which they are
used.”

Response: We partially adopted the
comments. The proposed rules removed
the detailed information on
psychological testing in prior 12.00D5
through D9 because, as we explained in
the NPRM, most of the information is
educational and procedural, and tests

are regularly revised and updated.
However, in these final rules, we added
section 12.00H2 to explain the evidence
that we require from standardized
intelligence testing under final listing
12.05B. In this section, we included the
information from prior 12.00D5 and D6
that applies to intelligence tests. In
addition, we expect to provide formal
and accessible guidance to adjudicators
about intelligence testing and final
listings 12.05 and 112.05. We discuss
why we do not require standardized
assessments of adaptive behavior in our
response to another comment below.

Comment: A commenter stated that
sometimes people with intellectual
disability are not properly identified
because they “appear more functional
than they are,” particularly in work
settings. The commenter requested that
we consider “‘on the job difficulties” as
part of our analysis of a person’s
adaptive functioning.

Response: We adopted the comment.
As discussed above, we added final
12.00H to expand the guidance to
adjudicators about how to evaluate a
cognitive impairment under listing
12.05. That section includes a sub-
section about how we consider a
claimant’s work activity when we
evaluate his or her functional abilities.
We state that we will consider all factors
involved in a claimant’s work history,
including whether the work was in a
supported setting, whether the claimant
required additional supervision, how
much time it took the claimant to learn
the job duties, and the reason the work
ended, if applicable.

Comment: The spokespersons for
several organizations recommended that
we further clarify how adjudicators will
evaluate deficits in adaptive
functioning. One commenter suggested
that we mention standardized tests as a
valuable source of evidence. Another
commenter recommended that we
evaluate and rate deficits in adaptive
functioning in terms of scores that are
two or more standard deviations below
the mean. The commenter asserted that
this measurement would be “consistent
with the drafted criteria for Intellectual
Disability under DSM—-5 and would
better reflect the desired increase in
focus on adaptive behaviors consistent
with current trends set by the American
Association on Intellectual and
Developmental Disabilities [AAIDD].”
The commenter also thought that use of
standard scores to evaluate adaptive
functioning would simplify listing
12.05.

Response: We adopted the suggestion
to provide more clarification about how
adjudicators will evaluate deficits in
adaptive functioning. As we discussed
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earlier in this preamble, the reorganized
criteria in final listings 12.05A and
12.05B describe the evidence that we
require to establish significant deficits
in adaptive functioning for each listing.
Final 12.05A2 requires dependence
upon others for personal needs (for
example, toileting, eating, dressing, or
bathing) to establish significant deficits
in adaptive functioning. Alternatively,
final 12.05B2 requires extreme
limitation of one, or marked limitation
of two, of the ““paragraph B” areas of
mental functioning. The revised
organization of final listings 12.05A and
12.05B enabled us to provide these
specific, concrete criteria. We then
added final section 12.00H3 to provide
more guidance about adaptive
functioning generally, and adaptive
functioning in specific situations, such
as when a claimant with intellectual
disability has a work history.
Furthermore, we included
“standardized tests of adaptive
functioning” as an example of evidence
we may receive and consider about a
claimant’s adaptive functioning in final
12.00H3b.

We did not adopt the suggestion to
evaluate and rate deficits in adaptive
functioning in terms of scores that are
two or more standard deviations below
the mean. We are aware that for the
AAIDD, . . . significant limitations in
adaptive behavior are operationally
defined as performance that is two
standard deviations below the mean of
either (a) one of the following three
types of adaptive behavior: conceptual,
social, or practical, or (b) an overall
score on a standardized measure of
conceptual, social, and practical
skills.” 11 The AAIDD also provides
guidelines concerning technical
standards for adaptive behavior
assessment instruments and for
selecting an adaptive behavior
assessment instrument.

However, the use of standard
deviations as a required measure of
deficits in adaptive functioning under
listing 12.05 is not feasible or necessary
in our program. The suggestion is not
feasible because inclusion of such
criteria in the listing would mean that
we would have to require the results of
a standardized test of adaptive
functioning in every case evaluated
under that listing. Although we can
agree with the recommendation in
principle, the medical evidence of
record for claims that we would
evaluate under listing 12.05 do not

11 American Association on Intellectual and
Developmental Disabilities: Intellectual Disability:
Definition, Classification, and Systems of Supports,
11th Edition, Washington, DC, 2010, page 43.

always contain adaptive functioning test
results. Financial constraints within the
disability program preclude our
purchasing such testing in every case
lacking such results.

Additionally, the suggestion is
unnecessary because the areas of mental
functioning described in the 12.00
‘“‘paragraph B” criteria capture both the
spirit and intent of the AAIDD’s
descriptions and understanding of the
elements of adaptive functioning. For
that reason, as for all other mental
disorders, we use the paragraph B areas
of mental functioning to evaluate the
limitations in a person’s adaptive
functioning under listing 12.05. We
explain in final 12.00H3 that if a
person’s case record includes the results
of a standardized test of adaptive
functioning, we will consider the test
results along with all other relevant
evidence. However, to evaluate and
determine the severity of those deficits,
we will use the guidelines in final
12.00E, F, and H.

Sections 12.00I and 112.00]—How do
we evaluate substance use disorders?
(Proposed 12.00H and 112.00H)

Comment: Several commenters
requested that we more clearly define
the criteria and guidelines for
determining the nature and effects of
substance use on a person’s functional
capacity.

Response: This request is outside the
scope of the notice of proposed
rulemaking, and we did not adopt this
comment in these final rules. However,
we appreciate the importance of clear
guidance for implementing the statutory
drug addiction and alcoholism (DAA)
policy. Therefore, we published a Social
Security Ruling (SSR) titled, “Social
Security Ruling, SSR 13-2p.; Titles II
and XVI: Evaluating Cases Involving
Drug Addiction and Alcoholism
(DAA))” on February 20, 2013.12 We
based the SSR on information we
obtained from individual medical and
legal experts, the Substance Abuse and
Mental Health Services Administration
in the U.S. Department of Health and
Human Services, and our adjudicative
experience. The SSR provides detailed
guidance for adjudicators at all
administrative levels. It consolidates
information from our regulations,
training materials, and question-and-
answer responses to explain our DAA
policy.

In cases of alleged mental impairment
in which a substance use disorder is
involved, we will evaluate the person’s

12 See 78 FR 11939. Available at: https://
www.gpo.gov/fdsys/pkg/FR-2013-02-20/pdf/2013-
03751.pdf.

mental impairment, as appropriate,
under the mental disorder listing for the
involved condition (for example,
depressive, bipolar and related
disorders; schizophrenia spectrum and
other psychotic disorders), and
according to the guidelines in SSR 13—

2p.
Listings 12.05 and 112.05—Intellectual
Disorder

Comment: We received many
comments on the proposed change in
the name of listing 12.05 to “intellectual
disability/mental retardation (ID/MR).”
Most commenters requested that we use
only “intellectual disability,” given the
adoption of that name in other
governmental and non-governmental
contexts. Some commenters were
satisfied with the combination of terms
during a transitional period, given our
rationale in the NPRM for using both
terms until the public and our
adjudicators become accustomed to
“intellectual disability”” alone. One
commenter, acknowledging a minority
opinion, argued that we ought not to
eliminate use of the prior title at any
time. Several other commenters, while
favoring the idea of changing the name
of the listing, did not endorse the term
proposed in the NPRM. Instead, they
recommended the term, “intellectual
disorder,” because use of the wo