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Presidential Documents

Title 3—

The President

Proclamation 9492 of September 14, 2016

To Modify Duty-Free Treatment Under the Generalized Sys-
tem of Preferences

By the President of the United States of America

A Proclamation

1. Section 502 of the Trade Act of 1974, as amended (the 1974 Act”)
(19 U.S.C. 2462), authorizes the President to designate countries as bene-
ficiary developing countries, and to designate any beneficiary developing
country as a least-developed beneficiary developing country, for purposes
of the Generalized System of Preferences (GSP) program. Section 502(f)(1)(A)
of the 1974 Act (19 U.S.C. 2462(f)(1)(A)) requires the President to notify
the Congress before designating any country as a beneficiary developing
country. Section 502(f)(1)(B) of the 1974 Act (19 U.S.C. 2462(f)(1)(B)) requires
the President to notify the Congress at least 60 days before designating
any country as a least-developed beneficiary developing country.

2. Pursuant to section 502(a)(1) of the 1974 Act, and taking into account
the factors set forth in section 502(c) (19 U.S.C. 2462(c)), I have determined
that the suspension pursuant to Proclamation 5955 of April 13, 1989, of
preferential treatment for Burma as a beneficiary developing country under
the GSP program should be ended, and I will so notify the Congress.

3. Pursuant to section 502(a)(2) of the 1974 Act, and having considered
the factors set forth in sections 501 (19 U.S.C. 2461) and 502(c), I have
also determined that Burma should be designated as a least-developed bene-
ficiary developing country for purposes of the GSP program, and I will
so notify the Congress.

4. Section 604 of the 1974 Act (19 U.S.C. 2483), as amended, authorizes
the President to embody in the Harmonized Tariff Schedule (HTS) of the
United States the substance of the relevant provisions of that Act, and
of other Acts affecting import treatment, and actions thereunder, including
removal, modification, continuance, or imposition of any rate of duty or
other import restriction.

NOW, THEREFORE, I, Barack Obama, President of the United States of
America, acting under the authority vested in me by the Constitution and
the laws of the United States of America, including title V and section
604 of the 1974 Act (19 U.S.C. 2461-67, 2483), do proclaim that:

(1) In order to reflect in the HTS the restoration of preferential treatment
for Burma as a beneficiary developing country under the GSP program,
general note 4(a) is modified by adding in alphabetical order “Burma”
to the list entitled “Independent Countries” and to the list entitled “Member
Countries of the Association of South East Asian Nations (ASEAN).”

(2) In order to reflect in the HTS the designation of Burma as a least-
developed beneficiary developing country under the GSP program, general
note 4(b)(i) is modified by adding in alphabetical order “Burma.”

(3) The modifications to the HTS made by paragraphs (1) and (2) of
this proclamation shall be effective with respect to articles entered, or with-
drawn from warehouse for consumption, on or after the date that is 60
days after the date of this proclamation.
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(4) Any provisions of previous proclamations and Executive Orders that

are inconsistent with the actions taken in this proclamation are superseded
to the extent of such inconsistency.
IN WITNESS WHEREOF, I have hereunto set my hand this fourteenth day
of September, in the year of our Lord two thousand sixteen, and of the
Independence of the United States of America the two hundred and forty-
first.

[FR Doc. 2016-22507
Filed 9-15-16; 8:45 am]
Billing code 3295-F6-P
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Executive Order 13739 September 14, 2016

Termination of Emergency With Respect to the Situation in
or in Relation to Cote d’Ivoire

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the International Emergency
Economic Powers Act (50 U.S.C. 1701 et seq.), the National Emergencies
Act (50 U.S.C. 1601 et seq.) (NEA), section 5 of the United Nations Participa-
tion Act, as amended (22 U.S.C. 287c), and section 301 of title 3, United
States Code,

I, BARACK OBAMA, President of the United States of America, find that
the situation that gave rise to the declaration of a national emergency in
Executive Order 13396 of February 7, 2006, with respect to the situation
in or in relation to Cote d’Ivoire, including the massacre of large numbers
of civilians, widespread human rights abuses, significant political violence
and unrest, and attacks against international peacekeeping forces leading
to fatalities, has been significantly altered by the progress achieved in the
stabilization of Cote d’Ivoire, including the successful conduct of the October
2015 presidential election, progress on the management of arms and related
materiel, and the combating of illicit trafficking of natural resources. Accord-
ingly, and in view of the removal of multilateral sanctions by the United
Nations Security Council in Resolution 2283, I hereby terminate the national
emergency declared in Executive Order 13396, revoke that order, and further
order:

Section 1. Pursuant to section 202(a) of the NEA (50 U.S.C. 1622(a)), termi-
nation of the national emergency declared in Executive Order 13396 shall
not affect any action taken or proceeding pending not finally concluded
or determined as of the date that this order is effective, any action or
proceeding based on any act committed prior to such date, or any rights
or duties that matured or penalties that were incurred prior to such date.

Sec. 2. This order is not intended to, and does not, create any right or
benefit, substantive or procedural, enforceable at law or in equity by any
party against the United States, its departments, agencies, or entities, its
officers, employees, or agents, or any other person.
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Sec. 3. This order is effective at 8:00 a.m. eastern daylight time on September
14, 2016.

THE WHITE HOUSE,
September 14, 2016.

[FR Doc. 2016-22454
Filed 9-15-16; 8:45 am)]
Billing code 3295-F6-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 56
[Doc. No. AMS-LPS—15-0044]

Amendment to the Definition of
“Condition” and Prerequisite
Requirement for Shell Eggs Eligible for
Grading and Certification Stated in the
Regulations Governing the Voluntary
Grading of Shell Eggs

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) will amend the
Regulations Governing the Voluntary
Grading of Shell Eggs to clarify the
definition of “condition” and revise the
prerequisite requirement for shell eggs
eligible for voluntary USDA grading and
certification.

DATES: This final rule is effective
September 16, 2016.

FOR FURTHER INFORMATION CONTACT:
David Bowden, Chief, Standardization
Branch, Quality Assessment Division;
Livestock, Poultry, and Seed Program,
Agricultural Marketing Service, U.S.
Department of Agriculture; 1400
Independence Avenue SW.; Room
3932-S, STOP 0258; Washington, DC
20250, by facsimile to (202) 690-2746;
or via email to David.Bowden@
ams.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

Section 203(c) of the Agricultural
Marketing Act of 1946 (AMA) (7 U.S.C.
1621-1627) directs and authorizes the
Secretary of Agriculture “to develop and
improve standards of quality, condition,
quantity, grade and packaging, and
recommend and demonstrate such
standards in order to encourage

uniformity and consistency in
commercial practices.” The U.S.
Department of Agriculture (USDA) is
committed to carrying out this authority
in a manner that facilitates the
marketing of agricultural products while
maintaining the integrity of the USDA
grademark. Shell egg grading is a
voluntary program provided under
AMA and offered on a fee-for-service
basis. It is designed to assist in the
orderly marketing of shell eggs by
providing the official certification of egg
quality, size, condition, and other
factors.

This amendment is in accordance
with recommendations stated in the
2012 Audit Report, USDA Controls Over
Shell Egg Inspections, issued by the
USDA Office of Inspector General (OIG).
In that report, OIG stated the regulatory
definition of “condition” for shell eggs
was confusing as it relates to quality and
food safety. OIG also stated the integrity
of the USDA grademark for quality was
not adequately protected from
adulterated shell eggs.

AMS will revise the definition of
“condition” to remove any food safety
implications resulting from the use of
the term ‘“wholesomeness” and clarify
that AMS’ role in grading and
certification of shell eggs is solely for a
quality determination. The revised
definition will remove the term
“wholesomeness” and state that
“‘condition” is a characteristic detected
by a sensory examination. The presence
of microorganisms, specifically
Salmonella Enteritidis (SE) or other
pathogens, in the content of an egg
cannot be detected during such an
examination. The Food and Drug
Administration (FDA) and the USDA
Food Safety and Inspection Service not
AMS, maintain jurisdiction for food
safety related issues associated with
shell eggs.

AMS will also revise the prerequisite
requirement of shell eggs eligible for
USDA grading and certification. The
revision will prohibit the use of SE-
adulterated or recalled shell eggs from
being presented to USDA for grading
and certification. This action protects
the integrity of the USDA grademark for
quality and is consistent with current
AMS policy implemented subsequent to
the referenced 2012 OIG audit.

Comments

A proposed rule to amend the
definition of “condition” and

prerequisite requirements for shell eggs
eligible for grading and certification
stated in the Regulations Governing the
Voluntary Grading of Shell Eggs was
published in the Federal Register (81
FR 23188) on April 20, 2016. Comments
on the proposed rule were solicited
from interested parties until June 20,
2016. One comment was received from
a representative of an egg farmer’s
organization. The comment received
was in support of amending the
definition of “condition” and the
prerequisite requirements for shell eggs
eligible for grading and certification. No
changes were made to the proposed rule
based on the comment received.

Executive Order 12866, 13175 and
13563

USDA is issuing this final rule in
conformance with Executive Orders
12866, 13175 and 13563. This rule has
been reviewed under Executive Orders
12866, 13175 and 13563. The rule has
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget. The
rule does not promote policies with
tribal implications. Consistent with the
requirements of Executive Order 13563,
the public has had the opportunity to
review and comment on the rule; and,
the rule also incorporates existing AMS
policy on shell eggs eligible for USDA
grading and certification.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act, 5 U.S.C. 601-602, AMS
has performed an initial regulatory
flexibility analysis regarding economic
effects of this final rule on small
entities.

AMS is amending the Regulations
Governing the Voluntary Grading of
Shell Eggs, 7 CFR part 56, to revise the
definition of the term ““condition” to
clarify that it relates solely to a quality
determination and not food safety. The
current regulation definition for
“condition” includes the term
“wholesomeness” which denotes a food
safety connotation. AMS’ role in grading
and certification of shell eggs is for a
quality determination only. By
removing any food safety related terms
from the current definition of
“condition,” AMS will remove
confusion or misunderstanding over use
of the term.
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Since this change is a technical
correction and editorial in nature, and
will not result in a change to the way
service is provided to our customers,
AMS has determined it will not have a
financial impact on small entities that
utilize our services.

AMS will also revise the prerequisite
requirement of shell eggs eligible for
USDA grading and certification. The
revision will prohibit the use of SE-
adulterated shell eggs or recalled shell
eggs from being presented to USDA for
grading and certification.

The FDA prohibits the use of SE-
adulterated shell eggs from being sold to
consumers. When shell eggs are
suspected of being adulterated with SE,
the packing facility is obligated to test
the shell eggs to assure only safe
product is distributed to consumers. If
shell eggs are found to be adulterated
with SE, the FDA will issue a request to
the packing facility to voluntarily recall
the product, or will exercise its
mandatory recall authority to return the
product to the origin facility. The
product must either be destroyed or
reconditioned under FDA supervision.

Since SE-adulterated shell eggs or
shell eggs that have been recalled are no
longer eligible for distribution to
consumers, but are either destroyed or
reconditioned under the direction of the
FDA, changing the AMS regulation will
not have an impact on small entities
since those shell eggs are deemed unfit
for human consumption.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. When this final rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
the rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), OMB has approved the
information collection and
recordkeeping requirements included in
this final rule, and there are no new
requirements. The assigned OMB
control number is 0581-0128, as
approved on July 8, 2014.

AMS is committed to compliance
with the Government Paperwork
Elimination Act, which requires
government agencies in general to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

E-Government Act

AMS is committed to complying with
the E-Government Act of 2002 to
promote the use of the Internet and
other information technologies to
provide increased opportunities for
citizen access to government
information and services, and for other
purposes.

List of Subjects in 7 CFR Part 56

Agriculture, Eggs and egg products,
Food grades and standards, Food
labeling, Food packaging, Reporting and
recordkeeping requirements, Voluntary
standards.

For the reasons set forth in the
preamble, 7 CFR part 56 is amended as
follows:

PART 56—VOLUNTARY GRADING OF
SHELL EGGS

m 1. The authority citation for 7 CFR
part 56 continues to read as follows:

Authority: 7 U.S.C. 1621 et seq.
m 2. Amend § 56.1 by revising the

definition of Condition to read as
follows:

§56.1 Meaning of words and terms
defined.
* * * * *

Condition means any characteristic
detected by sensory examination
(visual, touch, or odor), including the
state of preservation, cleanliness,
soundness, or fitness for human food
that affects the marketing of the product.

* * * * *

m 3. Amend § 56.40 by revising
paragraphs (c)(2) and (3) and adding
paragraphs (c)(4) and (5) to read as
follows:

§56.40 Grading requirements of shell
eggs identified with grademarks.

* * * * *

(C] * * %

(2) Not possess any undesirable odors
or flavors;

(3) Not have previously been shipped
for retail sale;

(4) Not originate from a layer house
environment determined positive for the
presence of Salmonella Enteritidis (SE),
unless the eggs from the layer house
have been sampled and have tested
negative for the presence of SE in the
eggs; and

(5) Not originate from eggs testing
positive for SE, or not have been subject
to a product recall.

Dated: September 12, 2016.
Elanor Starmer,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2016—22246 Filed 9-15-16; 8:45 am|
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 930

[Doc. No. AMS-FV-15-0047; FV15-930-2
FR]

Tart Cherries Grown in the States of
Michigan, et al.; Revision of Optimum
Supply Requirements and
Establishment of Inventory Release
Procedures

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule implements
recommendations from the Cherry
Industry Administrative Board (Board)
to add inventory release procedures and
revise optimum supply provisions
under the marketing order for tart
cherries grown in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin (order). The Board locally
administers the order and is comprised
of growers and handlers operating
within the area of production. This final
rule establishes procedures for releasing
inventory from reserves and increases
the maximum carry-out volume
available when calculating optimum
supply from 20 million pounds to 100
million pounds. These changes provide
clear procedures should an inventory
release be necessary and provides more
flexibility when calculating optimum

supply.
DATES: Effective September 19, 2016.

FOR FURTHER INFORMATION CONTACT:
Jennie M. Varela, Marketing Specialist,
or Christian D. Nissen, Regional
Director, Southeast Marketing Field
Office, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 291-8614, or Email:
Jennie.Varela@ams.usda.gov or
Christian.Nissen@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720-
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2491, Fax: (202) 720-8938, or Email:
Richard.Lower@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing Order
No. 930, as amended (7 CFR part 930),
regulating the handling of tart cherries
grown in the States of Michigan, New
York, Pennsylvania, Oregon, Utah,
Washington, and Wisconsin, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
12866, 13563, and 13175.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This final rule adds inventory release
procedures and revises the optimum
supply and exemption provisions under
the order. This rule establishes
procedures for releasing inventory from
reserves and increases the maximum
carry-out volume available when
calculating optimum supply from 20
million pounds to 100 million pounds.
These changes provide clear procedures
should an inventory release be
necessary and provides more flexibility
when calculating optimum supply. The
Board voted to recommend these
changes to the Secretary at its meeting
on June 25, 2015.

Section 930.50 prescribes procedures
for calculating an optimum supply
based on sales history to determine free
and restricted percentages under
volume regulation. As part of the
process, the Board is required to
determine the volume of fruit they
anticipate would be necessary to have

on hand at the end of the crop year. The
order refers to this volume as carry-out
inventory. This section currently
specifies, in part, that the Board can
consider a carry-out inventory of up to
20 million pounds, or another amount
with the approval of the Secretary. This
rule amends Section 930.151 to increase
the maximum carry-out volume
available when calculating optimum
supply from 20 million pounds to 100
million pounds.

Section 930.54 of the order governs
the use or disposition of inventory
reserve cherries. Under this authority,
the Board can recommend to the
Secretary that a portion or all of
inventory reserve cherries be released if
there is not sufficient fruit on the market
to meet commercial demand. Sections
930.55 and 930.57 outline the
provisions and requirements of the
primary and secondary reserves,
respectively. Further, no cherries in the
secondary reserve may be released until
all cherries in the primary reserve have
been released. This rule creates section
930.154 to establish procedures for
releasing inventory from reserves.

When volume regulation is in place,
the restricted portion of the crop is
either held in reserve by handlers or can
be sold for exempt uses as authorized in
the rules and regulations of the order.
Reserves can be held over multiple crop
years and are released when there is a
shortfall in supply. While the Board
maintains record of the volume in
reserve, handlers maintain ownership of
the reserve fruit.

All inventory reserves were released
to meet demand following a crop
disaster in 2012. The following year, the
industry was still recovering and the
Board did not recommend a volume
regulation. When the Board
recommended a volume regulation for
the 2014-15 season to the Secretary, and
cherries were again being added to the
reserve, the Board established a
committee to review the procedures for
releasing restricted inventory from
reserves. The committee recommended
to the Board that the procedures as
previously developed by the Board be
maintained, and that any release should
first come from inventory currently in
the primary reserve and then from any
cherries designated for reserve from the
current season if necessary.

Under these procedures, once the
additional volume needed for release is
established, the release should be
apportioned among handlers based on
each handler’s prior three-year average
of volume handled as a percentage of
the industry’s three-year average. For
example, if a handler handled five
percent of the previous three years’

production, and the Board
recommended a release of 20 million
pounds, that handler would be
authorized to release one million
pounds of established reserves (.05 X 20
million). If a handler receives a release
larger than what they have in the
primary reserve, the excess amount
would be reapportioned to those
handlers with remaining primary
reserve. If the handler in the scenario
above had only 750,000 pounds in the
primary reserve, the remaining 250,000
pounds would be reallocated to those
handlers who still have inventory in the
primary reserve.

The committee that reviewed the
procedures for releasing restricted
inventory from the reserves recognized
that inventory reserves can be
accumulated over a period of years.
Therefore, the committee agreed
releases should be based on the average
amount handled during the three
previous crop years, rather than using a
year-to-year basis. The existing release
procedures were crafted by the Board
through a series of actions in past years
and meetings. However, the procedures
were not codified in the rules and
regulations under the order. This rule
adds the inventory release procedures to
the regulations.

This recommendation was also
thought to be the most equitable way to
conduct releases. One Board member
believed the releases should come from
the current year’s reserves prior to
releasing from existing reserves, and did
not support the recommendation.
However, the Board recognized that
during the crop year, complete
information on reserves and shipment
data would not be available. Thus, the
Board recommended codifying
inventory release procedures as
recommended by the committee. The
Board supported the recommendation
by a vote of 17—1. This rule adds a new
Section 930.154 to the regulations to
establish procedures for releasing
inventory from reserves.

In addition to reviewing inventory
release procedures, the Board discussed
changes to some of its practices
regarding calculation of optimum
supply. Optimum supply is defined as
the average free sales of the prior three
years plus desirable carry-out inventory.
Desirable carry-out is the amount of
fruit needed by the industry to be
carried into the succeeding crop year to
meet marketing demand until the new
crop is available. Desirable carry-out is
set each year by the Board after
considering market circumstances and
needs. Section 930.50(a) currently
specifies that desirable carry-out can
range from 0 to a maximum of 20
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million pounds, but also authorizes the
Board to establish an alternative carry-
out figure with the approval of the
Secretary.

Since the promulgation of the order,
the industry has seen new products and
new segments emerge, such as dried tart
cherries. As a result, at the end of a
season there are multiple product lines
that need to be supplied with tart
cherries before the next harvest, which
has impacted desirable carry-out.
Desirable carry-out is the amount of
fruit needed by the industry to be
carried into the succeeding crop year to
meet marketing demand until the new
crop is available.

In 2014, the Board used its authority
to recommend to the Secretary a carry-
out volume above the order-prescribed
20 million pound maximum for the
2014-2015 crop year. At that time, the
Board estimated it was necessary to
have 50 million pounds available at the
end of the crop year to fulfill the needs
of the industry. In discussing volume
regulation for the 2015-2016 crop year,
the Board agreed an increased carry-out
was again necessary and recommended
to the Secretary a 55 million pound
carry-out when calculating the optimum
supply.

In order to facilitate future carry-out
needs without engaging in annual
rulemaking, the Board recommended
permanently increasing the maximum
carry-out to 100 million pounds. Some
members considered the 100 million
pound upper limit to be too high, and
voted against the recommendation.
However, this action only increases the
available range for the carry-out value
from 0 to 20 million pounds to 0 to 100
million. This change will provide the
Board with additional flexibility when
considering the carry-out, but in itself
does not establish a carry-out amount.
The Board will still discuss and
recommend a desirable carry-out value
that represents current industry needs
each crop year. Consequently, the Board
supported the recommendation by a
vote of 12-5. This rule amends section
930.151 of the regulations to increase
the maximum carry-out volume possible
when calculating optimum supply from
20 million pounds to 100 million
pounds.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 600
producers of tart cherries in the
regulated area and approximately 40
handlers of tart cherries who are subject
to regulation under the order. Small
agricultural producers are defined by
the Small Business Administration
(SBA) as those having annual receipts of
less than $750,000 and small
agricultural service firms have been
defined as those having annual receipts
of less than $7,500,000 (13 CFR
121.201).

According to the National
Agricultural Statistics Service and
Board data, the average annual grower
price for tart cherries during the 2014—
15 crop year was $0.35 per pound, and
total utilization was around 300 million
pounds. Therefore, average receipts for
tart cherry producers were around
$175,800, well below the SBA threshold
for small producers. In 2014, The Food
Institute estimated an f.o.b. price of
$0.96 per pound for frozen tart cherries,
which make up the majority of
processed tart cherries. Using this data,
average annual handler receipts were
about $6.9 million, which is also below
the SBA threshold for small agricultural
service firms. Assuming a normal
distribution, the majority of producers
and handlers of tart cherries may be
classified as small entities.

This final rule creates § 930.154 of the
rules and regulations, establishing
procedures for release of inventory
reserves. This final rule also revises
§930.151 to allow the Board to consider
a carry-out of up to 100 million pounds
when calculating optimum supply.
These changes are intended to provide
clear direction in the event an inventory
release becomes necessary and allow the
Board to be more responsive to tart
cherry market demand. The authority
for these actions is provided in
§§930.50 and 930.54 of the order.

It is not anticipated that this action
will impose additional costs on
handlers or growers, regardless of size.
The implemented changes are
administrative in nature and intended to
align the provisions of the order with
current industry practices. The addition
of rules and regulations regarding
inventory releases is a codification of
administrative procedures the Board has

had in place for many years. The
expanded carry-out upper limit will
allow the Board additional flexibility in
meeting market needs without
additional rulemaking.

The benefits of this rule are not
expected to be disproportionately
greater or less for small handlers or
producers than for larger entities.

The Board discussed alternatives to
these changes to the order, including
releasing reserves from the current crop
year or releasing cherries in the order in
which the fruit was put into reserve. A
committee was established to review the
reserve procedures, and it proposed
using a three-year average percentage for
each handler and releasing the previous
crop years’ reserves. The Board agreed
that the committee’s recommendation
would be the most equitable solution.
Regarding the carry-out limit, the Board
considered not recommending a
permanent change. However, the Board
anticipates needing more than 20
million pounds of carry-out for the
foreseeable future. A member suggested
changing the motion to 80 million
pounds, but that suggestion did not
receive support. Thus, the suggested
alternatives were rejected.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0177, (Tart
Cherries Grown in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin). No changes in those
requirements as a result of this action
are necessary. Should any changes
become necessary, they would be
submitted to OMB for approval.

Accordingly, this action will not
impose any additional reporting or
recordkeeping requirements on either
small or large tart cherry handlers. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

As noted in the initial regulatory
flexibility analysis, USDA has not
identified any relevant Federal rules
that duplicate, overlap or conflict with
this final rule.

AMS is committed to complying with
the E-Government Act to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.



Federal Register/Vol. 81, No. 180/Friday, September 16, 2016 /Rules and Regulations

63679

The Board’s meeting was widely
publicized throughout the tart cherry
industry and all interested persons were
invited to attend and participate in
Board deliberations on all issues. Like
all Board meetings, the June 25, 2015,
meeting was a public meeting and all
entities, both large and small, were able
to express views on these issues.

A proposed rule concerning this
action was published in the Federal
Register on June 15, 2016 (81 FR 38975).
Copies of the rule were mailed or sent
via facsimile to all Board members and
tart cherry handlers. Finally, the rule
was made available through the internet
by USDA and the Office of the Federal
Register. A 30-day comment period
ending July 15, 2016, was provided to
allow interested persons to respond to
the proposal.

One comment was received during
the comment period in response to the
proposal. The commenter is an
individual who supports the proposed
action. The commenter described the
proposed changes as positive for the
industry. Accordingly, no changes will
be made to the rule as proposed, based
on the comment received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Board and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because handlers are already
putting cherries into reserve. This action
also needs to be in place before the
Board meets in September to discuss
establishing volume control, including
determining an appropriate carry-out
figure. Further, handlers are aware of
this rule, which was recommended at a
public meeting. Also, a 30-day comment
period was provided for in the proposed
rule.

List of Subjects in 7 CFR Part 930

Marketing agreements, Reporting and
recordkeeping requirements, Tart
cherries.

For the reasons set forth in the
preamble, 7 CFR part 930 is amended as
follows:

PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

m 1. The authority citation for 7 CFR
part 930 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2.In §930.151:

m a. Designate the current paragraph as
paragraph (a); and

m b. Add a new paragraph (b) to read as
follows:

§930.151

(a]* *  *

(b) Beginning with the crop year
starting July 1, 2016, for the purposes of
determining an optimum supply
volume, the Board may recommend a
desirable carry-out inventory not to
exceed 100 million pounds.

m 3. Section 930.154 is added to read as
follows:

Desirable carry-out inventory.

§930.154 Release of inventory reserve
cherries.

(a) As provided in § 930.54, the Board
may recommend a release of a portion
or all of the primary and/or secondary
reserve cherries. The total available
reserves will be determined at the
beginning of the crop year. The primary
reserve as defined in §§930.55 and
930.150 must be depleted before the
secondary reserve can be released. If a
release is recommended, the
recommended volume shall be
apportioned to handlers on the basis of
each handler’s proportion of the total
volume handled in the preceding three
crop years.

(b) If a handler has less volume in
reserve than is apportioned, the excess
volume shall be reapportioned to those
who still have volume in reserve until
the total release is complete.

Dated: September 12, 2016.

Elanor Starmer,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2016—22258 Filed 9-15-16; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 983

[Docket No. AMS-SC—16-0076 SC16-983—
2IR]

Pistachios Grown in California,
Arizona, and New Mexico; Decreased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule implements a
recommendation from the
Administrative Committee for
Pistachios (Committee) for a decrease in
the assessment rate established for the
2016-17 and subsequent production
years from $0.0035 to $0.0010 per
pound of assessed weight pistachios
handled under the marketing order
(order). The Committee locally
administers the order and is comprised
of producers and handlers of pistachios
operating within the area of production.
Assessments upon pistachio handlers
are used by the Committee to fund
reasonable and necessary expenses of
the program. The production year
begins September 1 and ends August 31.
The assessment rate will remain in
effect indefinitely unless modified,
suspended, or terminated.

DATES: Effective September 19, 2016;
Comments received by November 15,
2016 will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division,
Specialty Crops Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. Comments should
reference the docket number and the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Peter R. Sommers, Marketing Specialist,


http://www.ams.usda.gov/rules-regulations/moa/small-businesses
http://www.ams.usda.gov/rules-regulations/moa/small-businesses
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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or Jeffrey Smutny, Regional Director,
California Marketing Field Office,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or Email:
PeterR.Sommers@ams.usda.gov or
Jeffrey.Smutny@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 983, both as amended (7
CFR part 983), regulating the handling
of pistachios grown in California,
Arizona, and New Mexico, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
12866, 13563, and 13175.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California, Arizona, and New
Mexico pistachio handlers are subject to
assessments. Funds to administer the
order are derived from such
assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable pistachios
beginning September 1, 2016, and
continue until amended, suspended, or
terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule decreases the assessment
rate for the 2016—17 and subsequent
production years from $0.0035 to
$0.0010 per pound of assessed weight
pistachios.

The California, Arizona, and New
Mexico pistachio order provides
authority for the Committee, with the
approval of USDA, to formulate an
annual budget of expenses and collect
assessments from handlers to administer
the program. The members of the
Committee are producers and handlers
of California, Arizona, and New Mexico
pistachios. They are familiar with the
Committee’s needs and with the costs
for goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

For the 2015-16 and subsequent
production years, the Committee
recommended and USDA approved an
assessment rate that would continue in
effect from production year to
production year unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on July 12, 2016,
and unanimously recommended 2016—
17 expenditures of $922,500, and an
assessment rate of $0.0010 per pound of
assessed weight pistachios. In
comparison, last year’s budgeted
expenditures were $1,056,402, and the
assessment rate was $0.0035 per pound
of pistachios. The assessment rate of
$0.0010 is $0.0025 lower than the rate
currently in effect.

The major expenditures
recommended by the Committee for the
2016-17 production year include
$333,000 for salaries and benefits,
$250,000 for research, and $19,500 for
general and administrative expenses.
Budgeted expenses for these items in
the 2015-16 production year were
$316,500, $560,000, and $19,500,
respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of California, Arizona, and
New Mexico pistachios. Pistachio
shipments for the production year are
estimated at 750 million pounds which
should provide $750,000 in assessment
income. Income derived from handler
assessments, along with interest income
and funds from the Committee’s
authorized reserve, will be adequate to
cover budgeted expenses. Funds in the
reserve will be kept within the

maximum limit permitted by the order,
which is two production years’
budgeted expenses.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each production year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2016—17 production year
budget and those for subsequent
production years will be reviewed and,
as appropriate, approved by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 1,152
producers of pistachios in the
production area and 19 handlers subject
to regulation under the marketing order.
The Small Business Administration
defines small agricultural producers as
those having annual receipts less than
$750,000, and small agricultural service
firms as those whose annual receipts are
less than $7,500,000. (13 CFR 121.201)

Based on Committee data, it is
estimated that about 53 percent of the
handlers annually ship less than
$7,500,000 worth of pistachios, and it is
also estimated that 68 percent of the
producers have annual receipts less


mailto:PeterR.Sommers@ams.usda.gov
mailto:Jeffrey.Smutny@ams.usda.gov
mailto:Richard.Lower@ams.usda.gov
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than $750,000. Thus, the majority of
handlers in the production area and
more than two-thirds of the producers
may be classified as small entities.

This rule decreases the assessment
rate collected from handlers for the
2016-17 and subsequent production
years from $0.0035 to $0.0010 per
pound of pistachios handled. The
Committee unanimously recommended
2016-17 expenditures of $922,500 and
an assessment rate of $0.0010 per pound
of assessed weight pistachios, which is
$0.0025 lower than the 2015-16 rate
currently in effect. The quantity of
assessable pistachios for the 2016-17
production year is estimated at 750
million pounds. Thus, the $0.0010 rate
should provide $750,000 in assessment
income. Income derived from handler’s
assessments, along with interest and
funds from the Committee’s authorized
reserve, should be adequate to cover
expenses for the 2016—17 production
year.

The major expenditures
recommended by the Committee for the
201617 production year include
$333,000 for salaries and benefits,
$250,000 for research, and $19,500 for
general and administrative expenses.
Budgeted expenses for these items in
the 2015-16 production year were
$316,500, $560,000, and $19,500,
respectively.

The assessment rate decrease is
necessary to reduce expected income
from an assessment rate set at $0.0035
per pound. The income from that
assessment rate would result in the
Committee’s financial reserve being
higher than is permitted under the
order. The $0.0035 rate was established
to provide sufficient income when the
crop was expected to be approximately
half of a normal crop. For these reasons,
the Committee unanimously voted to
decrease the assessment rate from
$0.0035 to $0.0010. The income
generated from the lower recommended
rate combined with funds from the
financial reserve should provide
sufficient income to cover anticipated
2016—17 expenses and maintain the
financial reserve within the limit
specified under the marketing order.

Prior to arriving at this budget and
assessment rate, the Committee
considered information from various
sources. Alternative expenditure levels
were discussed, based upon the relative
value of various activities to the
pistachio industry. The Committee
ultimately determined that the 2016-17
production year expenses of $922,500
were prudent, and the assessment
income provided by the reduced rate
and funds from the financial reserve

would permit the committee to meet its
expenses.

According to data from the National
Agricultural Statistics Service, the
season average producer price was $3.57
per pound of assessed weight pistachios
in 2014 and $2.48 per pound in 2015.

A review of historical and preliminary
information pertaining to the upcoming
production year indicates that the
producer revenue for the 2016-17
production year could range between
$1,860,000,000 and $2,677,500,000.
Therefore, the estimated assessment
revenue for the 2016-17 production
year as a percentage of total producer
revenue could range between 0.0004
and 0.00028 percent.

This action decreases the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers. In addition,
the Committee meeting was widely
publicized throughout the California,
Arizona, and New Mexico pistachio
industry, and all interested persons
were invited to attend the meetings and
encouraged to participate in Committee
deliberations on all issues.

Like all Committee meetings, the July
12, 2016, meeting was a public meeting
and all entities, both large and small,
were able to express views on this issue.
Industry members also discussed
various assessment rates, potential crop
size, and estimated expenses at this
meeting. Finally, interested persons are
invited to submit comments on this
interim rule, including the regulatory
and informational impacts of this action
on small businesses.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0215,
“Vegetable and Specialty Crop
Marketing Orders.”” No changes in those
requirements as a result of this action
are necessary. Should any changes
become necessary, they would be
submitted to OMB for approval.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large California,
Arizona, and New Mexico pistachio
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies, to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The 2016—17 production
year begins on September 1, 2016, and
the order requires that the rate of
assessment for each production year
apply to all assessable pistachios
handled during such production year;
(2) the action decreases the assessment
rate for assessable pistachios beginning
with the 2016—17 production year; (3)
handlers are aware of this action which
was unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years; and (4) this interim
rule provides a 60-day comment period,
and all comments timely received will
be considered prior to finalization of
this rule.

List of Subjects in 7 CFR Part 983

Pistachios, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 983 is amended as
follows:


http://www.ams.usda.gov/rules-regulations/moa/small-businesses
http://www.ams.usda.gov/rules-regulations/moa/small-businesses
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PART 983—PISTACHIOS GROWN IN
CALIFORNIA, ARIZONA, AND NEW
MEXICO

m 1. The authority citation for 7 CFR
part 983 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 983.253 is revised to read
as follows:

§983.253 Assessment rate.

On and after September 1, 2016, an
assessment rate of $0.0010 per pound is
established for California, Arizona, and
New Mexico pistachios.

Dated: September 12, 2016.

Elanor Starmer,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2016-22248 Filed 9-15-16; 8:45 am]
BILLING CODE P

FEDERAL RESERVE SYSTEM

12 CFR Part 217
[Docket No. R—1529; RIN 7100 AE-43]

Regulatory Capital Rules: The Federal
Reserve Board’s Framework for
Implementing the U.S. Basel Il
Countercyclical Capital Buffer

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final policy statement.

SUMMARY: The Board of Governors of the
Federal Reserve System (Board) is
adopting a final policy statement (Policy
Statement) describing the framework
that the Board will follow under its
Regulation Q in setting the amount of
the U.S. countercyclical capital buffer
for advanced approaches bank holding
companies, savings and loan holding
companies, and state member banks.
DATES: The Policy Statement is effective
October 14, 2016.

FOR FURTHER INFORMATION CONTACT:
William Bassett, Deputy Associate
Director, (202) 7365644, or Rochelle
Edge, Deputy Associate Director, (202)
452-2339, Division of Financial
Stability; Sean Campbell, Associate
Director, (202) 452—3760, Division of
Banking Supervision and Regulation;
Benjamin W. McDonough, Special
Counsel, (202) 452—2036, Mark Buresh,
Senior Attorney, (202) 452-5270, or
Mary Watkins, Attorney, (202) 452—
3722, Legal Division.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background
II. Summary of Comments on the Proposal

III. Policy Statement

IV. Administrative Law Matters
A. Use of Plain Language
B. Paperwork Reduction Act Analysis
C. Regulatory Flexibility Act Analysis

I. Background

In December 2015, the Board invited
public comment on a proposed policy
statement describing the framework that
the Board would use to set the amount
of the U.S. countercyclical capital buffer
(CCyB) under the Board’s capital rules
(Regulation Q). The CCyB is a
macroprudential policy tool that the
Board can increase during periods of
rising vulnerabilities in the financial
system and reduce when vulnerabilities
recede or when the release of the CCyB
would promote financial stability.2 The
CCyB supplements the minimum capital
requirements and other capital buffers
included in Regulation Q, which
themselves are designed to provide
substantial resilience to unexpected
losses created by normal fluctuations in
economic and financial conditions.

The proposed policy statement
outlined the factors the Board would
consider in setting the level of the
CCyB, and the indicators it would
monitor to help determine whether an
adjustment to the CCyB is appropriate.
The proposed policy statement also
described the effects the Board will
monitor in determining whether the
CCyB is achieving the desired purposes
of the CCyB.

The Board received two comments on
the proposed policy statement.
Commenters raised concerns about the
process that the Board would follow in
setting the CCyB pursuant to the policy
statement, the potential economic
impact of the CCyB, and the efficacy
and appropriateness of the CCyB as a
policy tool. Commenters also made
various specific suggestions as to the
indicators and standards that the Board
should consider in determining whether
to activate the CCyB.

After reviewing comments, the Board
is revising the final Policy Statement to
clarify the following key items: (1) That
the Board expects that the CCyB will be
activated when systemic vulnerabilities
are meaningfully above normal and that

112 CFR part 217. See also 81 FR 5661 (February

3,2016).

2See 12 CFR 217.11(b). Implementation of the
CCyB also helps respond to the provision in the
Dodd-Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act) that the agencies
“shall seek to make such [capital] requirements
countercyclical, so that the amount of capital
required to be maintained by a company increases
in times of economic expansion and decreases in
times of economic contraction, consistent with the
safety and soundness of the company.” See 12
U.S.C. 1467a; 12 U.S.C. 1844; 12 U.S.C. 3907 (as
amended by section 616 of the Dodd-Frank Act).

the Board generally intends to increase
the CCyB gradually, (2) that the Board
expects to remove or reduce the CCyB
when the conditions that led to its
activation abate or lessen and when the
release of CCyB capital would promote
financial stability. The discussion in
Sections II and IV below responds to
comments on the proposal regarding the
Board’s process for setting the CCyB. In
particular, as indicated below, the Board
would seek comment on any proposed
change to the CCyB amount and include
a discussion of the reasons for the
change.

II. Purpose of CCyB

The CCyB is designed to increase the
resilience of large banking organizations
when the Board sees an elevated risk of
above-normal losses. Increasing the
resilience of large banking organizations
should, in turn, improve the resilience
of the broader financial system. Above-
normal losses often follow periods of
rapid asset price appreciation or credit
growth that are not well supported by
underlying economic fundamentals. As
stated in the proposed policy statement,
the circumstances in which the Board
would most likely use the CCyB as a
supplemental, macroprudential tool to
augment minimum capital requirements
and other capital buffers would be to
address circumstances when systemic
vulnerabilities are somewhat above
normal. By requiring institutions to hold
a larger capital buffer during periods
when systemic risk is increasing and
reducing the buffer requirement as
vulnerabilities diminish, the CCyB also
has the potential to moderate
fluctuations in the supply of credit over
time.

The CCyB functions as an expansion
of the Capital Conservation Buffer
(CCB), which is applicable to all
banking organizations subject to
Regulation Q. To avoid limits on capital
distributions and certain discretionary
bonus payments,3 the CCB requires that
a banking organization hold a buffer of
common equity tier 1 capital that is at
least 2.5 percent of the risk-weighted
assets in addition to the minimum risk-
based capital ratios. The CCB is divided
into quartiles, each associated with
increasingly stringent limitations on
capital distributions and certain
discretionary bonus payments as the
firm’s risk-based capital ratios approach
regulatory minimums.# The CCyB is an
additional, countercyclical buffer that
has the same limitations on dividends
and capital distributions as the CCB.

312 CFR 217.11(b)(1){i).
412 CFR 217.11(a).
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The CCyB was introduced for large,
internationally active banking
organizations (advanced approaches
institutions) in June 2013 as part of the
revised regulatory capital rules issued
by the Board in coordination with the
Office of the Comptroller of the
Currency (OCC) and the Federal Deposit
Insurance Corporation (FDIC).5 The
Board’s CCyB rule applies to bank
holding companies, savings and loan
holding companies, and state member
banks subject to the advanced
approaches capital rules (advanced
approaches institutions).6 The advanced
approaches capital rules generally apply
to banking organizations with greater
than $250 billion in total assets or $10
billion in on-balance-sheet foreign
exposure and to any depository
institution subsidiary of such banking
organizations.”

Because the CCyB is intended to
address elevated risks from activity that
is not well supported by underlying
economic fundamentals, the location of
the activity and the economic
conditions where the activity take place
provide important context. Accordingly,
the CCyB applies based on the location
of private-sector credit exposures by
national jurisdiction.? Specifically, the
applicable CCyB amount for a banking
organization is equal to the weighted
average of CCyB amounts established by
the Board for the national jurisdictions
where the banking organization has
private-sector credit exposures.® The
CCyB amount applicable to a banking
organization is weighted by jurisdiction
according to the firm’s risk-weighted
private-sector credit exposures for a
specific jurisdiction as a percentage of
the firm’s total risk-weighted private-
sector credit exposures.10

Regulation Q established the initial
CCyB amount with respect to private-
sector credit exposures located in the
United States (U.S.-based credit
exposures) at zero percent.1* The CCyB

5 See 78 FR 62018 (October 11, 2013) (Board and
OCC); 79 FR 20754 (April 14, 2014) (FDIC). The
Board’s Regulation Q applies generally to bank
holding companies with more than $1 billion in
total consolidated assets and savings and loan
holding companies with more than $1 billion in
total consolidated assets that are not substantially
engaged in commercial or insurance underwriting
activities. See 12 CFR 217.1(c)(1).

6 An advanced approaches institution is subject to
the CCyB regardless of whether it has completed the
parallel run process and received notification from
its primary Federal supervisor pursuant to section
217.121(d) of Regulation Q.

712 CFR 217.100(b)(1).

812 CFR 217.11(b)(1). The Board may adjust the
CCyB amount to reflect decisions made by foreign
jurisdictions. See 12 CFR 217.11(b)(3).

912 CFR 217.11(b)(1).

10]d.

11 The Board affirmed the CCyB amount at the
current level of 0 percent contemporaneously with

will not exceed 2.5 percent of risk-
weighted assets. This cap on the CCyB
will be phased in, with the maximum
potential amount of the CCyB for U.S.-
based credit exposures 0.625 percentage
points in 2016, 1.25 percentage points
in 2017, 1.875 percentage points in
2018, and 2.5 percentage points in 2019
and thereafter.12

In order to provide banking
organizations with sufficient time to
adjust to any change in the CCyB,
Regulation Q provides that a
determination to increase the
countercyclical capital buffer amount
generally will be effective 12 months
from the date of announcement.
However, economic conditions may
warrant an earlier or later effective
date.13 For example, it may be
appropriate for an increase in the
countercyclical capital buffer amount to
take effect 12 months from the date that
the Board proposes the increase, rather
than 12 months from the issuance of a
final rule.

Regulation QQ states that a decision by
the Board to decrease the amount of the
CCyB for U.S.-based credit exposures
would become effective the day after the
Board decides to decrease the CCyB or
the earliest date permissible under
applicable law or regulation, whichever
is later.1* Moreover, the amount of the
CCyB for U.S.-based credit exposures
will return to 0 percent 12 months after
the effective date of any CCyB
adjustment, unless the Board announces
a decision to maintain the current
amount or adjust it again before the
expiration of the 12-month period.15

The Board expects to make decisions
about the appropriate level of the CCyB
on U.S.-based credit exposures jointly
with the OCC and FDIC. In addition, the
Board expects that the CCyB amount for
U.S.-based credit exposures would be
the same for covered insured depository
institutions as for covered depository
institution holding companies. The
CCyB is designed to take into account
the broad macroeconomic and financial
environment in which banking
organizations function and the degree to
which that environment impacts the
resilience of advanced approaches
institutions. Therefore, the Board’s
determination of the appropriate level of
the CCyB for U.S.-based credit
exposures would be most directly
linked to the condition of the overall
financial environment rather than the

issuance of the proposed policy statement. See
http://www.federalreserve.gov/newsevents/press/
bcreg/20151221b.htm.
1212 CFR 217.300(a)(2).
1312 CFR 217.11(b)(2)(v)(A).
1412 CFR 217.11(b)(2)(v)(B).
1512 CFR 217.11(b)(2)(vi).

condition of any individual banking
organization. However, the impact of
the CCyB requirement on a particular
banking organization will vary based on
the organization’s particular
composition of private-sector credit
exposures located across national
jurisdictions.

III. Description of the Final Policy
Statement

The final policy statement (Policy
Statement) describes the framework that
the Board would follow in setting the
amount of the CCyB for U.S.-based
credit exposures. The framework
consists of a set of principles for
translating assessments of financial
system vulnerabilities that are regularly
undertaken at the Board into the
appropriate level of the CCyB. Those
assessments are informed by a broad
array of quantitative indicators of
financial and economic performance
and a set of empirical models. In
addition, the framework includes a
discussion of how the Board would
assess whether the CCyB is the most
appropriate policy instrument (among
available policy instruments) to address
the highlighted financial system
vulnerabilities.

The Policy Statement is organized as
follows. Section 1 provides background
on the Policy Statement. Section 2 is an
outline of the Policy Statement and
describes its scope. Section 3 provides
a broad description of the objectives of
the CCyB, including a description of the
ways in which the CCyB is expected to
protect large banking organizations and
the broader financial system. Section 4
provides a broad description of the
factors that the Board considers in
setting the CCyB, including specific
financial system vulnerabilities and
types of quantitative indicators of
financial and economic performance,
and outlines of empirical models the
Board may use as inputs to that
decision. Further, section 4 describes a
set of principles that the Board expects
to use for combining judgmental
assessments with quantitative indicators
to determine the appropriate level of the
CCyB. Section 5 discusses how the
Board will communicate the level of the
CCyB and any changes to the CCyB.
Section 6 describes how the Board plans
to monitor the effects of the CCyB,
including what indicators and effects
will be monitored.

The Board has revised the Policy
Statement to clarify that (1) the Board
expects that the CCyB will be activated
when systemic vulnerabilities are
meaningfully above normal and the
Board generally intends to increase the
CCyB gradually, and (2) the Board
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expects to remove or reduce the CCyB
when the conditions that led to its
activation abate or lessen and when
release of CCyB capital would promote
financial stability. These changes were
made to sections 1, 3, and 4. In addition,
minor clarifying and technical edits
were made throughout the Policy
Statement.

IV. Changes To Address Comments on
the Proposal

As noted, the Board received two
comments regarding the proposed
policy statement. Commenters
expressed concerns about the process
that the Board would follow in setting
the CCyB pursuant to the Policy
Statement, the potential economic
impact of the CCyB, and the appropriate
uses of the CCyB.

A. Comments Regarding the Board’s
Process for Setting the CCyB

Commenters expressed concern that
the Board would apply the CCyB
without completing the procedures
required by the Administrative
Procedure Act (APA).16 In particular,
commenters argued that notice and
comment rulemaking procedures should
be used to increase the CCyB above
zero, and for each future increase.

The Board’s rule implementing the
CCyB specifically provides that the
Board will adjust the CCyB amount in
accordance with applicable law.17 In
accordance with this provision of its
rules, the Board expects to set the level
of the CCyB above zero through a public
notice and comment rulemaking, or
through an order issued in accordance
with the APA that provides each
affected institution with actual notice
and an opportunity for comment. In
setting the level of the CCyB above zero
through a public rulemaking, the Board
generally expects that the notice and
comment period would be at least 30
days. The Policy Statement is intended
to provide insight on the framework that
the Board will use to determine the
appropriate level of the CCyB, not to
alter procedures necessary to increase
the CCyB in the future.

A commenter suggested that the
Board should commit to act jointly with
the OCC and FDIC in any decision to
activate the CCyB. Consistent with
Regulation Q and the proposal, the
Board expects that any decision to
adjust the CCyB will be made jointly by
the OCC, FDIC, and Board. However, the
Board will make decisions regarding the
appropriate amount of the CCyB for the
firms that it supervises based on its

165 U.S.C. 551 et seq.
1712 CFR 217.11(b)(2)(ii).

judgment of the facts and circumstances
presented.

A commenter argued that the Board
generally should not reciprocate
decisions by foreign jurisdictions
regarding the level of the CCyB in such
jurisdictions. If the Board did decide to
incorporate CCyB decisions of foreign
jurisdictions, the commenter argued that
the Board should implement a de
minimis threshold below which U.S.
banking organizations would not have
to recognize the CCyB established in the
foreign jurisdiction. The Policy
Statement describes the framework that
the Board will follow in determining the
CCyB for U.S. private-sector credit
exposures. The Board will address
separately CCyB adjustments made by
foreign jurisdictions as needed.

B. Comments Regarding the Calibration
of, Inputs Into, and Impact of the CCyB

A commenter argued that the CCyB
should be increased only when credit
growth was considered excessive, rather
than when systemic vulnerabilities were
somewhat above normal, as suggested
by the proposal.

The CCyB is a macroprudential policy
tool intended to strengthen banking
organizations’ resilience against the
build-up of systemic vulnerabilities and
reduce fluctuations in the supply of
credit. As stated in the proposed policy
statement, activation of the CCyB at a
time when systemic vulnerabilities are
somewhat above normal reflects the
prophylactic and countercyclical goals
of this tool as well as the process and
12-month phase-in period that generally
applies before any activation of the
CCyB amount would take effect.
Moreover, activation of the CCyB at a
time when systemic vulnerabilities are
somewhat above normal rather than
delaying until systemic vulnerabilities
are excessive would allow gradual
increases in the CCyB, which would
provide additional flexibility (over and
above the 12-month phase-in period) to
banking organizations as they adjust to
any increases. That is, activation of the
CCyB at a time when systemic
vulnerabilities are somewhat above
normal would likely not be associated
with an activation of the CCyB to the
upper end of its possible range. Further,
the Board considers “‘systemic
vulnerabilities” to be the appropriate
reference point because the CCyB could
be an effective tool in addressing a
variety of financial system
vulnerabilities, not merely credit
growth.

To further clarify when the Board
would expect to increase the CCyB, the
Policy Statement has been modified to
state that the CCyB would be increased

when systemic vulnerabilities are
“meaningfully above normal.” For these
purposes ‘“meaningfully above normal”
would reflect an assessment by the
Board that financial system
vulnerabilities were above normal and
were either already at, or expected to
build to, levels sufficient to generate
material unexpected losses in the event
of an unfavorable development in
financial markets or the economy. The
text in the policy statement has also
been modified to clarify that systemic
vulnerabilities being meaningfully
above normal would correspond to the
Board beginning to increase the CCyB
above zero and to provide additional
discussion of when and how the Board
would deactivate or reduce the CCyB.

Commenters argued that the Board
should conduct and release analyses of
the economic impact and costs and
benefits of the CCyB in connection with
the proposed policy statement as well as
with any decision to increase the level
of the CCyB. Commenters contended
that such analyses should take into
account other existing prudential
regulation, including other regulatory
capital requirements, and consider
whether alternative policy tools may be
more effective for a particular situation.
The commenters expressed concern that
there could be material adverse
economic consequences to activation of
the CCyB. Similarly, one commenter
argued that the Board should conduct a
comprehensive analysis of the costs and
benefits of regulatory capital
requirements, including the CCyB, as
well as prudential liquidity regulations
and regulations established by other
agencies.

Commenters also argued that the
Board should provide additional detail
regarding the data, models, and metrics
that would inform a decision to activate
the CCyB, as well as the standards that
would be applied to determine the
calibration of the CCyB. Additionally,
commenters raised issues with certain
of the indicators identified in the Policy
Statement. For instance, a commenter
cautioned that no academic consensus
had been reached with regard to the
usefulness of a credit-to-GDP ratio gap
as an indicator of economic conditions.

The final Policy Statement provides
additional information to the public
regarding the framework that the Board
will follow in setting the CCyB. The
Policy Statement itself does not change
either the CCyB or the capital
requirements applicable to advanced
approaches banking organizations. As
described above, the Board generally
would expect to provide notice to the
public and seek comment on the
proposed level of the CCyB as part of
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making any final determination to
change the CCyB. Any proposed change
in the level of the CCyB would include
a discussion of the reasons for the
proposed action as determined by the
particular circumstances.

One commenter stated that the FFIEC
009 reporting form requires firms to
report information that is not aligned
with the information needed to
determine the CCyB amount applicable
to a firm and that the Board should
amend the FFIEC 009 to align with
CCyB in order to reduce burden. The
Board may consider reporting for
purposes of the CCyB at a later date.

The Board recognizes that no single
data point or indicator can provide a
comprehensive understanding of
economic conditions or systemic
vulnerabilities. The items for
consideration listed in the Policy
Statement are a non-exclusive list of
quantitative and qualitative indicators
that may inform the Board’s assessment
of economic conditions and
determinations regarding the
appropriate level of the CCyB. As
explained in the proposed and final
Policy Statement, some academic
research has shown the credit-to-GDP
ratio to be useful in identifying periods
of financial excess followed by a period
of crisis. However, the Board does not
expect this indicator to be used in
isolation. Furthermore, as noted, any
proposal to increase the CCyB will
include a discussion of the indicators
informing the proposal, and will seek
comment on the interpretation of these
indicators. As noted above, the Board
expects that the types of indicators and
models considered will evolve over
time, based on advances in research and
the experience of the Board with this
tool.

Commenters argued that the CCyB
would not be effective in containing
asset bubbles or excessive credit risks
because these tend to occur within
sectors as opposed to across the
financial system equally. A commenter
suggested that targeted guidance for
particular sectors would likely be more
effective at containing risks of this type
than a broad based capital charge
imposed by the CCyB.

Commenters also argued that the
CCyB would not be effective in
addressing many systemic
vulnerabilities because it applies only to
advanced approaches banking
organizations, which, while significant,
represent a relatively small percentage
of the total provision of credit in the
U.S. economy. A commenter contended
that activation of the CCyB might
exacerbate risk in the financial system
by shifting lending activity away from

large and closely regulated commercial
banks and into the shadow banking
system. In addition, a commenter
argued that advanced approaches
banking organizations were subject to
significant capital, liquidity, and other
prudential requirements such that they
were likely to be resilient in the event
of adverse economic conditions. As a
result, the commenter argued, advanced
approaches banking organizations were
unlikely to be made materially more
resilient as a result of imposition of the
CCyB.

As reflected in the Policy Statement,
the pace and magnitude of changes in
the CCyB will depend on the underlying
conditions in the financial sector and
the economy, the desired effects of the
proposed change in the CCyB, and
consideration of whether the CCyB is
the most appropriate of the Board’s
available policy instruments to address
the financial system vulnerabilities. A
natural corollary to this analysis would
be consideration of whether the CCyB
could be expected to increase other
systemic vulnerabilities. The CCyB is
one of several policy tools available to
the Board. In determining whether or
not to change the CCyB, the Board will
consider whether the CCyB is the most
appropriate of available policy tools,
and whether the CCyB would be most
effective if used in conjunction with
other policy tools.

V. Administrative Law Matters

A. Use of Plain Language

Section 722 of the Gramm-Leach-
Bliley Act (Pub. L. 106-102, 113 Stat.
1338, 1471, 12 U.S.C. 4809) requires the
Federal banking agencies to use plain
language in all proposed and final rules
published after January 1, 2000. The
Board received no comments on the use
of plain language.

B. Paperwork Reduction Act Analysis

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3506), the Board has
reviewed the Policy Statement to assess
any information collections. There are
no collections of information as defined
by the Paperwork Reduction Act in the
proposal.

C. Regulatory Flexibility Act Analysis

The Board is providing a final
regulatory flexibility analysis with
respect to this Policy Statement. The
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. (RFA), generally requires that an
agency provide a regulatory flexibility
analysis in connection with a final
rulemaking.

The Board sought comment on
whether the proposal would impose

undue burdens on, or have unintended
consequences for, small banking
organizations. The Board received one
comment on this aspect of the proposal,
which argued that the Board’s initial
regulatory flexibility analysis was
flawed in asserting that small banking
organizations would not be affected by
the proposal because of the broader
impact that the CCyB could have on
lending and economic growth in
general.

This Policy Statement will be added
as an appendix to Regulation Q to
describe the framework that the Board
will follow in setting the amount of the
CCyB for U.S.-based credit exposures.
The CCyB only applies to bank holding
companies, savings and loan holding
companies, and state member banks that
are advanced approaches Board-
regulated institutions for purposes of
the Board’s Regulation Q (advanced
approaches banking organizations). The
Regulatory Flexibility Act requires
consideration only of the impact of the
proposed rule on small entities that are
subject to the requirements of the rule,
as opposed to small entities indirectly
affected by the rule through its impact
on the national economy.18 Generally,
advanced approaches banking
organizations are those with total
consolidated assets of $250 billion or
more, that have total consolidated on-
balance sheet foreign exposures of $10
billion or more, that have subsidiary
depository institutions that are
advanced approaches institutions, or
that elect to use the advanced
approaches framework.19 Under
regulations issued by the Small
Business Administration, a small entity
includes a depository institution, bank
holding company, or savings and loan
holding company with assets of $550
million or less (small banking
organizations).2® As of June 30, 2016,
there were approximately 3,204 small
bank holding companies, 157 small
savings and loan holding companies,
and 594 small state member banks.
Banking organizations that are subject to
the final rule therefore are expected to
substantially exceed the $550 million
asset threshold at which a banking
entity would qualify as a small bank

18 See e.g., Aeronautical Repair Station
Association v. Federal Aviation Administration, 494
F.3d 161, 174-178 (D.C. Cir. 2007).

19 See 12 CFR 217.100.

20 See 13 CFR 121.201. Effective July 14, 2014, the
Small Business Administration revised the size
standards for banking organizations to $550 million
in assets from $500 million in assets. 79 FR 33647
(June 12, 2014). The Small Business
Administration’s June 12, 2014, interim final rule
was adopted without change as a final rule by the
Small Business Administration on January 12, 2016.
81 FR 3949 (January 25, 2016).
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holding company. As a result, the final
rule is not expected to apply directly to
any small banking organizations for
purposes of the RFA.

Therefore, there are no significant
alternatives to the final rule that would
have less economic impact on small
bank holding companies. As discussed
above, there are no projected reporting,
recordkeeping, and other compliance
requirements of the final rule. The
Board does not believe that the final
rule duplicates, overlaps, or conflicts
with any other Federal rules. In light of
the foregoing, the Board does not
believe that the final rule would have a
significant economic impact on a
substantial number of small entities.

In light of the foregoing, the Board
does not believe that the final rule will
have a significant impact on small
entities.

List of Subjects in 12 CFR Part 217

Administrative practice and
procedure, Banks, banking. Holding
companies, Reporting and
recordkeeping requirements, Securities.

Authority and Issuance

For the reasons stated in the
preamble, the Board of Governors of the
Federal Reserve System amends 12 CFR
part 217 as follows:

PART 217—CAPITAL ADEQUACY OF
BANK HOLDING COMPANIES,
SAVINGS AND LOAN HOLDING
COMPANIES, AND STATE MEMBER
BANKS (REGULATION Q)

m 1. The authority citation for part 217
continues to read as follows:

Authority: 12 U.S.C. 248(a), 321-338a,
481-486, 1462a, 1467a, 1818, 1828, 1831n,
18310, 1831p—1, 1831w, 1835, 1844(b), 1851,
3904, 3906—-3909, 4808, 5365, 5368, 5371.

m 2. Appendix A to part 217 is added to
read as follows:

Appendix A to Part 217—The Federal
Reserve Board’s Framework for
Implementing the Countercyclical
Capital Buffer

1. Background

(a) In 2013, the Board of Governors of the
Federal Reserve System (Board) issued a final
regulatory capital rule (Regulation Q) in
coordination with the Office of the
Comptroller of the Currency (OCC) and the
Federal Deposit Insurance Corporation
(FDIC) that strengthened risk-based and
leverage capital requirements applicable to
insured depository institutions and
depository institution holding companies
(banking organizations).? Among those

1See 12 CFR part 217; Federal Reserve Board
Approves Final Rule To Help Ensure Banks
Maintain Strong Capital Positions (July 2, 2013),

changes was the introduction of a
countercyclical capital buffer (CCyB) for
large, internationally active banking
organizations.?

(b) The CCyB is a supplemental,
macroprudential policy tool that the Board
can increase during periods of rising
vulnerabilities in the financial system and
reduce when vulnerabilities recede. It is
designed to increase the resilience of large
banking organizations when there is an
elevated risk of above-normal losses.
Increasing the resilience of large banking
organizations will, in turn, improve the
resilience of the broader financial system.
Above-normal losses often follow periods of
rapid asset price appreciation or credit
growth that are not well supported by
underlying economic fundamentals. The
circumstances in which the Board would
most likely begin to increase the CCyB above
zero percent to augment minimum capital
requirements and other capital buffers would
be when systemic vulnerabilities are
meaningfully above normal. By requiring
large banking organizations to hold
additional capital during those periods of
excess and removing the requirement to hold
additional capital when the vulnerabilities
have diminished, the CCyB also is expected
to moderate fluctuations in the supply of
credit over time. Moderating the supply of
credit may mitigate or prevent the conditions
that contribute to above-normal losses, such
as elevated asset prices and excessive
leverage, and prevent or mitigate reductions
in lending to creditworthy borrowers that can
amplify an economic downturn. In this way,
implementation of the CCyB also responds to
the Dodd-Frank Act’s requirement that the
Board seek to make its capital requirements
countercyclical.3

(c) Regulation Q established the initial
CCyB amount with respect to private sector
credit exposures located in the United States
(U.S.-based credit exposures) at zero percent
and provided that the maximum potential
amount of the CCyB for credit exposures in
the United States was 2.5 percent of risk-
weighted assets.4 The Board expects to make
decisions about the appropriate level of the
CCyB for U.S.-based credit exposures jointly
with the OCC and FDIC, and expects that the

available at http://www.federalreserve.gov;
Agencies Adopt Supplementary Leverage Ratio
Notice of Proposed Rulemaking (July 9, 2013),
available at http://www.occ.gov; and FDIC Board
Approves Basel III Interim Final Rule and
Supplementary Leverage Ratio Notice of Proposed
Rulemaking (July 9, 2013) available at https://
www.fdic.gov.

212 CFR 217.11(b). The CCyB applies only to
banking organizations subject to the advanced
approaches capital rules, which generally apply to
those banking organizations with greater than $250
billion in assets or more than $10 billion in on-
balance-sheet foreign exposures. See 12 CFR
217.100(b). An advanced approaches institution is
subject to the CCyB regardless of whether it has
completed the parallel run process and received
notification from its primary Federal supervisor.
See 12 CFR 217.121(d).

312 U.S.C. 1844(b), 1464a(g)(1), and 3907(a)(1)
(codifying sections 616(a), (b), and (c) of the Dodd-
Frank Act).

4The CCyB is subject to a phase-in arrangement
between 2016 and 2019. See 12 CFR 217.300(a)(2).

CCyB amount for U.S.-based credit exposures
will be the same for covered depository
institution holding companies and insured
depository institutions. The CCyB is
designed to take into account the
macrofinancial environment in which
banking organizations function and the
degree to which that environment impacts
the resilience of advanced approaches
institutions. Therefore, the appropriate level
of the CCyB for U.S.-based credit exposures
is not closely linked to the characteristics of
an individual institution. Rather, the impact
of the CCyB on any single institution will
depend on the particular composition of the
private-sector credit exposures of the
institution across national jurisdictions.

2. Overview and Scope of the Policy
Statement

This Policy Statement describes the
framework that the Board will follow in
setting the amount of the CCyB for U.S.-based
credit exposures. The framework consists of
a set of principles for translating assessments
of financial system vulnerabilities that are
regularly undertaken by the Board into the
appropriate level of the CCyB. Those
assessments are informed by a broad array of
quantitative indicators of financial and
economic performance and a set of empirical
models. In addition, the framework includes
an assessment of whether the CCyB is the
most appropriate policy instrument (among
available policy instruments) to address the
highlighted financial system vulnerabilities.

3. The Objectives of the CCyB

(a) The objectives of the CCyB are to
strengthen banking organizations’ resilience
against the build-up of systemic
vulnerabilities and reduce fluctuations in the
supply of credit. The CCyB supplements the
minimum capital requirements and the
capital conservation buffer, which
themselves are designed to provide
substantial resilience to unexpected losses
created by normal fluctuations in economic
and financial conditions. The capital
surcharge on global systemically important
banking organizations adds an additional
layer of defense for the largest and most
systemically important institutions, whose
financial distress can have outsized effects on
the rest of the financial system and the real
economy.® However, periods of financial
excesses, for example as reflected in episodes
of rapid asset price appreciation or credit
growth not well supported by underlying
economic fundamentals, are often followed
by above-normal losses that leave banking
organizations and other financial institutions
undercapitalized. Therefore, the Board would
most likely begin to increase the CCyB above
zero in those circumstances when systemic
vulnerabilities become meaningfully above
normal and progressively raise the CCyB
level if vulnerabilities become more severe.

(b) The CCyB is expected to help provide
additional resilience for advanced
approaches institutions, and by extension the

5 See, Federal Reserve Board Approves Final Rule
Requiring The Largest, Most Systemically Important
U.S. Bank Holding Companies To Further
Strengthen Their Capital Positions (July 20, 2015),
available at http://www.federalreserve.gov.
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broader financial system, against elevated
vulnerabilities primarily in two ways. First,
advanced approaches institutions will likely
hold more capital to avoid limitations on
capital distributions and discretionary bonus
payments resulting from implementation of
the CCyB. Strengthening their capital
positions when financial conditions are
accommodative would increase the capacity
of advanced approaches institutions to
absorb outsized losses during a future
significant economic downturn or period of
financial instability, thus making them more
resilient.

(c) The second and related goal of the
CCyB is to promote a more sustainable
supply of credit over the economic cycle.
During a credit cycle downturn, better-
capitalized institutions have been shown to
be more likely than weaker institutions to
have continued access to funding. Better-
capitalized institutions also are less likely to
take actions that lead to broader financial-
sector distress and its associated
macroeconomic costs, such as large-scale
sales of assets at prices below their
fundamental value and sharp contractions in
credit supply.6 Therefore, it is likely that as
a result of the CCyB having been put into
place during the preceding period of rapid
credit creation, advanced approaches
institutions would be better positioned to
continue their important intermediary
functions during a subsequent economic
contraction. A timely and credible reduction
in the CCyB requirement during a period of
high credit losses could reinforce those
beneficial effects of a higher base level of
capital, because it would permit advanced
approaches institutions either to realize loan
losses promptly and remove them from their
balance sheets or to expand their balance
sheets, for example by continuing to lend to
creditworthy borrowers.

(d) During a period of cyclically increasing
vulnerabilities, advanced approaches
institutions might react to an increase in the
CCyB by raising lending standards, otherwise
reducing their risk exposure, augmenting
their capital, or some combination of those
actions. They may choose to raise capital by
taking actions that would increase net
income, reducing capital distributions such
as share repurchases or dividends, or issuing
new equity. In this regard, an increase in the
CCyB would not prevent advanced
approaches institutions from maintaining
their important role as credit intermediaries,
but would reduce the likelihood that banking
organizations with insufficient capital would
foster unsustainable credit growth or engage
in imprudent risk taking. The specific
combination of adjustments and the relative
size of each adjustment will depend in part

6 For additional background on the relationship
between financial distress and economic outcomes,
see Carmen Reinhart and Kenneth Rogoff (2009),
This Time is Different. Princeton University Press;
Oscar Jorda & Moritz Schularick & Alan M Taylor
(2011), “Financial Crises, Credit Booms, and
External Imbalances: 140 Years of Lessons,” IMF
Economic Review, Palgrave Macmillan, vol. 59(2),
pages 340-378; and Bank for International
Settlements (2010), ““Assessing the Long-Run
Economic Impact of Higher Capital and Liquidity
Requirements.”

on the initial capital positions of advanced
approaches institutions, the cost of debt and
equity financing, and the earnings
opportunities presented by the economic
situation at the time.”

4. The Framework for Setting the U.S. CCyB

(a) The Board regularly monitors and
assesses threats to financial stability by
synthesizing information from a
comprehensive set of financial-sector and
macroeconomic indicators, supervisory
information, surveys, and other interactions
with market participants.8 In forming its
view about the appropriate size of the U.S.
CCyB, the Board will consider a number of
financial system vulnerabilities, including
but not limited to, asset valuation pressures
and risk appetite, leverage in the
nonfinancial sector, leverage in the financial
sector, and maturity and liquidity
transformation in the financial sector. The
decision will reflect the implications of the
assessment of overall financial system
vulnerabilities as well as any concerns
related to one or more classes of
vulnerabilities. The specific combination of
vulnerabilities is important because an
adverse shock to one class of vulnerabilities
could be more likely than another to
exacerbate existing pressures in other parts of
the economy or financial system.

(b) The Board intends to monitor a wide
range of financial and macroeconomic
quantitative indicators including, but not
limited to, measures of relative credit and
liquidity expansion or contraction, a variety
of asset prices, funding spreads, credit
condition surveys, indices based on credit
default swap spreads, option implied
volatilities, and measures of systemic risk.?
In addition, empirical models that translate
a manageable set of quantitative indicators of
financial and economic performance into
potential settings for the CCyB, when used as
part of a comprehensive judgmental
assessment of all available information, can
be a useful input to the Board’s deliberations.
Such models may include, but are not
limited to, those that rely on small sets of
indicators—such as the nonfinancial credit-
to-GDP ratio, its growth rate, and
combinations of the credit-to-GDP ratio with
trends in the prices of residential and
commercial real estate—which some
academic research has shown to be useful in
identifying periods of financial excess
followed by a period of crisis on a cross-
country basis.1® Such models may also

7 For estimates of the size of certain adjustments,
see Samuel G. Hanson, Anil K. Kashyap, and
Jeremy C. Stein (2011), “A Macroprudential
Approach to Financial Regulation,” Journal of
Economic Perspectives 25(1), pp. 3—28; Skander J.
Van den Heuvel (2008), “The Welfare Cost of Bank
Capital Requirements.”” Journal of Monetary
Economics 55, pp. 298-320.

8 Tobias Adrian, Daniel Covitz, and Nellie Liang
(2014), “Financial Stability Monitoring.” Finance
and Economics Discussion Series 2013—021.
Washington: Board of Governors of the Federal
Reserve System, http://www.federalreserve.gov/
pubs/feds/2013/201321/201321pap.pdf.

9 See 12 CFR 217.11(b)(2)(iv).

10 See, e.g., Jorda, Oscar, Moritz Schularick and
Alan Taylor, 2013. “When Credit Bites Back:
Leverage, Business Cycles and Crises,” Journal of

include those that consider larger sets of
indicators, which have the advantage of
representing conditions in all key sectors of
the economy, especially those specific to
risk-taking, performance, and the financial
condition of large banks.11

(c) However, no single indictor or fixed set
of indicators can adequately capture all the
vulnerabilities in the U.S. economy and
financial system. Moreover, adjustments in
the CCyB that were tightly linked to a
specific model or set of models could be
imprecise due to the relatively short period
that some indicators are available, the limited
number of past crises against which the
models can be calibrated, and limited
experience with the CCyB as a
macroprudential tool. As a result, the types
of indicators and models considered in
assessments of the appropriate level of the
CCyB are likely to change over time based on
advances in research and the experience of
the Board with this new macroprudential
tool.

(d) The Board will determine the
appropriate level of the CCyB for U.S.-based
credit exposures based on its analysis of the
above factors. Generally, a zero percent U.S.
CCyB amount would reflect an assessment
that U.S. economic and financial conditions
are broadly consistent with a financial
system in which levels of system-wide
vulnerabilities are within or near their
normal range of values. The Board could
increase the CCyB as vulnerabilities build. A
2.5 percent CCyB amount for U.S.-based
credit exposures, which is the maximum
level under the Board’s rule, would reflect an
assessment that the U.S. financial sector is
experiencing a period of significantly
elevated or rapidly increasing system-wide
vulnerabilities. Importantly, as a
macroprudential policy tool, the CCyB will
be activated and deactivated based on broad
developments and trends in the U.S.
financial system, rather than the activities of
any individual banking organization.

(e) Similarly, the Board would remove or
reduce the CCyB when the conditions that
led to its activation abate or lessen.
Additionally, the Board would remove or
reduce the CCyB when release of CCyB
capital would promote financial stability.
Indeed, for the CCyB to be most effective, the
CCyB should be deactivated or reduced in a
timely manner. Deactivating the CCyB in a
timely manner could, for example, promote

Money, Credit, and Banking, 45(2), pp. 3—28, and
Drehmann, Mathias, Claudio Borio, and Kostas
Tsatsaronis, 2012. “‘Characterizing the Financial
Cycle: Don’t Lose Sight of the Medium Term!"* BIS
Working Papers 380, Bank for International
Settlements. Jorda, Oscar, Moritz Schularick and
Alan Taylor, 2015. “Leveraged Bubbles,”” Center for
Economic Policy Research Discussion Paper No.
DP10781. BCBS (2010), “Guidance for National
Authorities Operating the Countercyclical Capital
Buffer,” BIS.

11 See, e.g., Aikman, David, Michael T. Kiley,
Seung Jung Lee, Michael G. Palumbo, and Missaka
N. Warusawitharana (2015), “Mapping Heat in the
U.S. Financial System,” Finance and Economics
Discussion Series 2015—-059. Washington: Board of
Governors of the Federal Reserve System, http://
dx.doi.org/10.17016/FEDS.2015.059 (providing an
example of the range of indicators used and type
of analysis possible).
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the prompt realization of loan losses by
advanced approaches institutions and the
removal of such loans from their balance
sheets and would reduce the likelihood that
advanced approaches institutions would
significantly pare their risk-weighted assets
in order to maintain their capital ratios
during a downturn.

(f) The pace and magnitude of changes in
the CCyB will depend importantly on the
underlying conditions in the financial sector
and the economy as well as the desired
effects of the proposed change in the CCyB.
If vulnerabilities are rising gradually, then
incremental increases in the level of the
CCyB may be appropriate. Incremental
increases would allow banks to augment
their capital primarily through retained
earnings and allow policymakers additional
time to assess the effects of the policy change
before making subsequent adjustments.
However, if vulnerabilities in the financial
system are building rapidly, then larger or
more frequent adjustments may be necessary
to increase loss-absorbing capacity sooner
and potentially to mitigate the rise in
vulnerabilities.

(g) The Board will also consider whether
the CCyB is the most appropriate of its
available policy instruments to address the
financial system vulnerabilities highlighted
by the framework’s judgmental assessments
and empirical models. The CCyB primarily is
intended to address cyclical vulnerabilities,
rather than structural vulnerabilities that do
not vary significantly over time. Structural
vulnerabilities are better addressed through
targeted reforms or permanent increases in
financial system resilience. Two central
factors for the Board to consider are whether
advanced approaches institutions are
exposed—either directly or indirectly—to the
vulnerabilities identified in the
comprehensive judgmental assessment or by
the quantitative indicators that suggest
activation of the CCyB and whether advanced
approaches institutions are contributing—
either directly or indirectly—to these
highlighted vulnerabilities.

(h) In setting the CCyB for advanced
approaches institutions that it supervises, the
Board plans to consult with the OCC and
FDIC on their analyses of financial system
vulnerabilities and on the extent to which
advanced approaches banking organizations
are either exposed to or contributing to these
vulnerabilities.

5. Communication of the U.S. CCyB With the
Public

(a) The Board expects to consider at least
once per year the applicable level of the U.S.
CCyB. The Board will review financial
conditions regularly throughout the year and
may adjust the CCyB more frequently as a
result of those monitoring activities.

(b) Further, the Board will continue to
communicate with the public in other
formats regarding its assessment of U.S.
financial stability, including financial system
vulnerabilities. In the event that the Board
considered that a change in the CCyB were
appropriate, it would, in proposing the
change, include a discussion of the reasons
for the proposed action as determined by the
particular circumstances. In addition, the

Board’s biannual Monetary Policy Report to
Congress, usually published in February and
July, will continue to contain a section that
reports on developments pertaining to the
stability of the U.S. financial system.12 That
portion of the report will be an important
vehicle for updating the public on how the
Board’s current assessment of financial
system vulnerabilities bears on the setting of
the CCyB.

6. Monitoring the Effects of the U.S. CCyB

(a) The effects of the U.S. CCyB ultimately
will depend on the level at which it is set,
the size and nature of any adjustments in the
level, and the timeliness with which it is
increased or decreased. The extent to which
the CCyB may affect vulnerabilities in the
broader financial system depends upon a
complex set of interactions between required
capital levels at the largest banking
organizations and the economy and financial
markets. In addition to the direct effects, the
secondary economic effects could be
amplified if financial markets extract a signal
from the announcement of a change in the
CCyB about subsequent actions that might be
taken by the Board. Moreover, financial
market participants might react by updating
their expectations about future asset prices in
specific markets or broader economic activity
based on the concerns expressed by the
regulators in communications announcing a
policy change.

(b) The Board will monitor and analyze
adjustments by banking organizations and
other financial institutions to the CCyB:
whether a change in the CCyB leads to
observed changes in risk-based capital ratios
at advanced approaches institutions, as well
as whether those adjustments are achieved
passively through retained earnings, or
actively through changes in capital
distributions or in risk-weighted assets. Other
factors to be monitored include the extent to
which loan growth and interest rate spreads
on loans made by affected banking
organizations change relative to loan growth
and loan spreads at banking organizations
that are not subject to the buffer. Another
consideration in setting the CCyB and other
macroprudential tools is the extent to which
the adjustments by advanced approaches
institutions to higher capital buffers lead to
migration of credit market activity outside of
those banking organizations, especially to the
nonbank financial sector. Depending on the
amount of migration, which institutions are
affected by it, and the remaining exposures
of advanced approaches institutions, those
adjustments could cause the Board to favor
either a higher or a lower value of the CCyB.

(c) The Board will also monitor
information regarding the levels of and
changes in the CCyB in other countries. The
Basel Committee on Banking Supervision is
expected to maintain this information for
member countries in a publically available
form on its Web site.13 Using that data in

12 For the most recent discussion in this format,

see box titled “Developments Related to Financial
Stability” in Board of Governors of the Federal
Reserve System, Monetary Policy Report to
Congress, June 2016, pp. 20-21.

13 BIS, Countercyclical capital buffer (CCyB),
www.bis.org/bcbs/ccyb/index.htm.

conjunction with supervisory and publicly
available datasets, the Board will be able to
draw not only upon the experience of the
United States but also that of other countries
to refine estimates of the effects of changes
in the CCyB.

By order of the Board of Governors of the
Federal Reserve System, September 8, 2016.
Robert deV. Frierson,

Secretary of the Board.
[FR Doc. 2016-21970 Filed 9-15-16; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016—-6146; Directorate
Identifier 2014-NM-120-AD; Amendment
39-18656; AD 2016-19-07]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2008—19—
08, for all Dassault Aviation Model
Falcon 10 airplanes. AD 2008-19-08
required repetitive replacement of the
flexible hoses installed in the wing (slat)
anti-icing system with new hoses. This
new AD requires reducing the life limit
of these flexible hoses, which reduces
the repetitive replacement intervals.
This AD was prompted by additional
reports of collapse of the flexible hoses
installed in the slat anti-icing systems
on airplanes equipped with new,
improved hoses. We are issuing this AD
to prevent collapse of the flexible hoses
in the slat anti-icing system, which
could lead to insufficient anti-icing
capability and, if icing is encountered in
this situation, could result in reduced
controllability of the airplane.

DATES: This AD is effective October 21,
2016.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 11, 2007 (72 FR 51161,
September 6, 2007).

ADDRESSES: For service information
identified in this final rule, contact
Dassault Falcon Jet Corporation,
Teterboro Airport, P.O. Box 2000, South
Hackensack, NJ 07606; telephone 201—
440-6700; Internet http://
www.dassaultfalcon.com. You may
view this referenced service information
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at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
6146.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
6146; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA 98057—
3356; telephone 425-227-1137; fax
425-227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2008-19-08,
Amendment 39-15675 (73 FR 54492,
September 22, 2008) (“AD 2008—19—
08”). AD 2008-19-08 applied to all
Dassault Aviation Model Falcon 10
airplanes. The NPRM published in the
Federal Register on May 3, 2016 (81 FR
26495) (“the NPRM”’). The NPRM was
prompted by additional reports of
collapse of the flexible hoses installed
in the slat anti-icing systems on
airplanes equipped with new, improved
hoses. The NPRM proposed to continue
to require repetitive replacement of the
flexible hoses installed in the wing (slat)
anti-icing system with new hoses. The
NPRM also proposed to require
reducing the life limit of these flexible
hoses, which would reduce the
repetitive replacement intervals. We are
issuing this AD to prevent collapse of
the flexible hoses in the slat anti-icing
system, which could lead to insufficient
anti-icing capability and, if icing is
encountered in this situation, could
result in reduced controllability of the
airplane.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2014-0104, dated May 7, 2014
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or ‘“‘the MCAI”), to correct an unsafe
condition on all Dassault Aviation
Model Falcon 10 airplanes. The MCAI
states:

Occurrences were reported involving an in-
service Falcon 10 aeroplane, where wing
anti-ice hoses collapsed. The subsequent
investigation revealed that the flexible hose,
Part Number (P/N) FAL1005, collapsed
because of an internal ply separation.

This condition, if not corrected, could lead
to failure of the ice-protection system to
remove ice accretion on the wing, possibly
resulting in reduced control of the aeroplane.

To address this potential unsafe condition,
EASA issued AD 2005-0020 and AD 2006—
0114 [which correspond to AD 2008-19-08],
respectively, imposing flight limitations and
requiring replacement of the flexible hoses
P/N FAL1005 with improved hoses P/N
FAL1007.

Since those [EASA] ADs were issued,
further occurrences were reported concerning
aeroplanes with improved hoses, which led
to the conclusion that the life limit of the
flexible hose P/N FAL1007 must be reduced.

For the reasons above, this [EASA] AD
retains the requirements of EASA AD 2006—
0114, which is superseded; supersedes EASA
AD 2005-0020; requires replacement of
flexible hoses having P/N FAL 1000, P/N
1001, P/N FAL1005, or P/N FAL1005D, and
reduces the life limit of the flexible hoses
P/N 1007 [which would reduce the repetitive
replacement intervals].

You may examine the MCAI in the AD
docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
6146.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received. The
commenter, Catherine Corn, supported
the NPRM.

Clarification to This AD

We have changed the “Definition of
Serviceable Flexible Hose” specified in
paragraph (j) of this AD from “350 flight
hours or less” to “less than 350 flight
hours” to clarify the intent of the flight
hours for the life-limit of the flexible
hose specified in paragraph (i) of this
AD.

We have also revised paragraph (g) of
this AD to clarify that accomplishing the
replacement required by paragraph (i) of
this AD terminates the replacements
required by paragraph (g) of this AD.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting this AD
with the change described previously,
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Costs of Compliance

We estimate that this AD affects 124
airplanes of U.S. registry.

The actions that are required by AD
2008-19-08, and retained in this AD,
take about 8 work-hours per product, at
an average labor rate of $85 per work-
hour. Required parts cost about $880.
Based on these figures, the estimated
cost of the actions that are required by
AD 2008-19-08 is up to $1,560 per
product, per replacement cycle.

We also estimate that it takes about 4
work-hours per product to comply with
the new basic requirements of this AD.
The average labor rate is $85 per work-
hour. Required parts will cost about
$936 per product. Based on these
figures, we estimate the cost of this AD
on U.S. operators to be $158,224, or
$1,276 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
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or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2008-19-08, Amendment 39-15675 (73
FR 54492, September 22, 2008), and
adding the following new AD:

2016-19-07 Dassault Aviation:
Amendment 39-18656; Docket No.
FAA-2016-6146; Directorate Identifier
2014-NM-120-AD.

(a) Effective Date
This AD is effective October 21, 2016.

(b) Affected ADs

This AD replaces AD 2008-19-08,
Amendment 39-15675 (73 FR 54492,
September 22, 2008) (‘““AD 2008-19-08").

(c) Applicability
This AD applies to all Dassault Aviation

Model Falcon 10 airplanes, certificated in
any category.

(d) Subject

Air Transport Association (ATA) of
America Code 30, Ice and Rain Protection.

(e) Reason

This AD was prompted by reports of
collapse of the flexible hoses installed in the
slat anti-icing systems on airplanes equipped
with new, improved hoses. We are issuing
this AD to prevent collapse of the flexible
hoses in the slat anti-icing system, which
could lead to insufficient anti-icing

capability and, if icing is encountered in this
situation, could result in reduced
controllability of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Repetitive Hose Replacement,
With Revised Compliance Language

This paragraph restates the requirements of
paragraph (h) of AD 2008-19-08, with
revised compliance language. As of October
27, 2008 (the effective date of AD 2008—19—
08): Replace the flexible hoses installed in
the slat anti-icing system with new hoses
having part number (P/N) FAL1007, in
accordance with the Accomplishment
Instructions of Dassault Service Bulletin
F10-313, Revision 1, dated May 10, 2006,
within 700 flight hours since the last
replacement or within 100 flight hours after
October 27, 2008, whichever occurs later,
and thereafter at intervals not to exceed 700
flight hours. Accomplishing the replacement
required by paragraph (h) or (i) of this AD
ends the repetitive replacements required by
this paragraph.

(h) New Requirement of This AD: Hose
Replacement for Certain Part Numbers

Within 65 days after the effective date of
this AD: Replace any flexible hose having
part number (P/N) FAL1000, P/N FAL1001,
or P/N FAL1005D with a new, improved
flexible hose having P/N FAL1007, using a
method approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or the European
Aviation Safety Agency (EASA); or Dassault
Aviation’s EASA Design Organization
Approval (DOA).

(i) Life-Limit for P/N FAL1007—Repetitive
Replacements

At the later of the times specified in
paragraphs (i)(1) and (i)(2) of this AD, replace
any flexible hose having part number P/N
FAL1007 with a serviceable flexible hose
having P/N FAL1007, using a method
approved by the Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA; or the EASA; or Dassault
Aviation’s EASA DOA. Thereafter, before the
accumulation of 350 flight hours on any
flexible hose having P/N FAL1007, replace
the flexible hose with a serviceable flexible
hose having P/N FAL1007.

(1) Before the accumulation of 350 flight
hours on the flexible hose P/N FAL1007
since first installation on an airplane.

(2) At the earlier of the times specified in
paragraphs (i)(2)(i) and (i)(2)(ii) of this AD.

(i) Within 200 flight hours after the
effective date of this AD.

(ii) Before the accumulation of 700 flight
hours on the flexible hose P/N FAL1007
since first installation on an airplane, or
within 65 days after the effective date of this
AD, whichever occurs later.

(j) Definition of Serviceable Flexible Hose

For the purpose of this AD, a serviceable
flexible hose is a flexible hose having P/N
FAL1007 that has accumulated less than 350

flight hours since first installation on an
airplane.

(k) Parts Installation Limitation

After accomplishing the replacement
required by paragraph (h) of this AD, no
person may install a flexible hose in the slat
anti-icing system on any airplane, unless that
hose is a serviceable flexible hose having P/
N FAL1007, and thereafter repetitive hose
replacements are done as required by
paragraph (i) of this AD.

(1) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1137; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOG approval letter
must specifically reference this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Branch, ANM-
116, Transport Airplane Directorate, FAA; or
the EASA; or Dassault Aviation’s EASA
DOA. If approved by the DOA, the approval
must include the DOA-authorized signature.

(m) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2014-0104, dated
May 7, 2014, for related information. This
MCAI may be found in the AD docket on the
Internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2016-6146.

(n) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on October 11, 2007, (72 FR
51161, September 62, 2007).

(i) Dassault Service Bulletin F10-313,
Revision 1, dated May 10, 2006.

(ii) Reserved.

(4) For service information identified in
this AD, contact Dassault Falcon Jet
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Corporation, Teterboro Airport, P.O. Box
2000, South Hackensack, NJ 07606;
telephone 201-440-6700; Internet http://
www.dassaultfalcon.com.

(5) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(6) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
September 7, 2016.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016—-22177 Filed 9-15-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2016-9108; Directorate
Identifier 2016—-NM-133-AD; Amendment
39-18655; AD 2016-19-06]

RIN 2120-AA64
Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Airbus Model A330-200, Model A330-
300, Model A340-200, and Model
A340-300 series airplanes. This AD
requires an inspection to determine the
part number and serial number of
certain escape slides on the left and
right sides of the airplane, and
replacement if necessary. This AD was
prompted by a report indicating that the
aspirator on certain escape slides might
have been damaged because of incorrect
packing during overhaul. We are issuing
this AD to detect and correct damaged
aspirators on escape slides. Failure of an
aspirator to inflate an escape slide could
prevent deployment of the escape slide
during an emergency, possibly resulting
in reduced evacuation capacity from the
airplane and consequent injury to
occupants.

DATES: This AD becomes effective
October 3, 2016.

The Director of the Federal Register
approved the incorporation by reference

of a certain publication listed in this AD
as of October 3, 2016.

We must receive comments on this
AD by October 31, 2016.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this final rule, contact Airbus SAS,
Airworthiness Office—EAL, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221. It is also
available on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9108.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9108; or in person at the Docket
Operations office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone 425-227-1138;
fax 425-227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2016—0137R1, dated July 21,
2016 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or ‘“the MCAI”), to correct
an unsafe condition for certain Airbus
Model A330-200 Freighter, Model
A330-200, Model A330-300, Model
A340-200, and Model A340-300 series
airplanes. The MCAI states:

It has been reported that some door 3, Type
1, escape slides Part Number (P/N) 7A1509-
series may have sustained damage to the
slide aspirator, due to an incorrect packing
during last overhaul. This damage affects the
air inlet end of the slide aspirator by either
permanently deforming the inlet, or leading
to cracks in the supply line to the aspirator
nozzle.

This condition, if not detected and
corrected, could lead to failure of the slide
aspirator to perform its intended function to
inflate the evacuation slide, preventing slide
deployment during an emergency, possibly
resulting in reduced evacuation capacity
from the aeroplane and consequent injury to
occupants.

Prompted by these findings, Airbus issued
Alert Operators Transmission (AOT)
A25L.009-16 to provide instructions to
identify and replace the affected slides.

Consequently, EASA issued AD 2016—
0137, requiring identification of the door 3,
Type 1, slide installed on the aeroplane, and,
depending on findings, the replacement of
the slide with a serviceable part.

Since that [EASA] AD was issued, it was
identified that affected slides cannot be
installed on aeroplanes embodying optional
Airbus mod 40161.

For the reason described above, this
[EASA] AD is revised to reduce the
Applicability, by excluding aeroplanes that
have embodied Airbus mod 40161 in
production.

You may examine the MCAI on the
Internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2016-9108.

Related Service Information Under 1
CFR Part 51

Airbus has issued Alert Operators
Transmission A25L009-16, dated July 7,
2016. The service information describes
procedures for the identifying the part
number and serial number of door 3,
Type 1, escape slides and replacing the
escape slides. This service information
is reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.
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FAA’s Determination and Requirements

of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice

and comment prior to adoption of this
rule because failure of an aspirator to
inflate a door 3, Type 1, escape slide
could prevent deployment of the escape
slide during an emergency, possibly
resulting in reduced evacuation capacity
from the airplane and consequent injury
to occupants. Therefore, we determined
that notice and opportunity for public
comment before issuing this AD are
impracticable and that good cause exists
for making this amendment effective in
fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.

ESTIMATED COSTS

Include “Docket No. FAA-2016-9108;
Directorate Identifier 2016-NM—-133—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD based on those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 104
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
INSPECHON ... 1 work-hour x $85 per hour = $85 ................. $0 $85 $8,840

We estimate the following costs to do
any necessary replacement that will be

required based on the results of the
inspection. We have no way of

ON-CONDITION COSTS

determining the number of airplanes
that might need this replacement:

: Cost per
Action Labor cost Parts cost product
Replacement ..........cccoeeciieiieeiiece e 2 work-hours x $85 per hour = $170 ......cccoeevveveennene $45,000 $45,170

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in

Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2016-19-06 Airbus: Amendment 39-18655;
Docket No. FAA-2016-9108; Directorate
Identifier 2016—-NM-133—AD.
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(a) Effective Date
This AD becomes effective October 3, 2016.

(b) Affected ADs

None.

(c) Applicability

This AD applies to the Airbus airplanes,
certificated in any category, identified in
paragraphs (c)(1) through (c)(4) of this AD, all
manufacturer serial numbers, except those
that have embodied Airbus Modification
40161 in production.

(1) Airbus Model A330-201, —202, —203,
—223, and —243 airplanes.

(2) Airbus Model A330-301, —302, —303,
-321,-322,-323, —-341, —342, and —343
airplanes.

(3) Airbus Model A340-211, —212, and
—213 airplanes.

(4) Airbus Model A340-311, —312, and
—313 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 25, Equipment/Furnishings.

(e) Reason

This AD was prompted by a report
indicating that the aspirator on certain door
3, Type 1, escape slides might have been
damaged because of incorrect packing during
overhaul. We are issuing this AD to detect
and correct damaged aspirators on door 3,
Type 1, escape slides. Failure of an aspirator
to inflate a door 3, Type 1, escape slide could
prevent deployment of the escape slide
during an emergency, possibly resulting in
reduced evacuation capacity from the
airplane and consequent injury to occupants.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection To Determine Part Number
and Serial Number

Within 30 days after the effective date of
this AD: Do an inspection to determine the
part number and serial number of the door
3, Type 1, escape slides on the left and right

sides of the airplane, in accordance with the
instructions of Airbus Alert Operators
Transmission (AOT) A25L009-16, dated July
7,2016. A review of airplane maintenance
records is acceptable in lieu of this
inspection if the part number and serial
number of the door 3, Type 1, escape slides
can be conclusively determined from that
review.

Note 1 to paragraph (g) of this AD: Airbus
AOT A25L009-16, dated July 7, 2016, lists
the corresponding airplane manufacturer
serial numbers on which the affected slides
(specified in table 1 to paragraphs (g), (i), and
(j) of this AD) were re-installed after the last
maintenance. That list of airplane
manufacturer serial numbers is for
information only because a potentially
affected slide might have been removed from
an airplane and later re-installed on another
airplane.

TABLE 1 TO PARAGRAPHS (g), (i), AND (j) OF THIS AD—AFFECTED SLIDES

Slide part No. Slide serial No.
7A1509-027 ....ooviiiiieeieeeeeeene AD0918, AD0975, AD0979, AD1111, and AD1155.
7A1509-037 ... ... | AD0488, AD0759, AD0942, AD0960, AD1025, AD1033, AD1034, AD1080, and AD1184.
7A1509-123 ..o AD1231, AD1232, AD1450, AD1565, AD1730, AD1737, AD1805, AD1822, and AD1860.
7A1509—125 ..oooeveeeiiieee e AD1769, AD1780, AD1781, AD1816, AD1834, AD1841, AD1862, AD1869, AD2066, AD2103, AD2104,

AD2178, AD2223, AD2263, AD2279, AD2301, AD2407, AD2409, and AD2497.

(h) Corrective Action

If, during the inspection required by
paragraph (g) of this AD, any door 3, Type
1, escape slide having a part number and a
serial number identified in table 1 to
paragraphs (g), (i), and (j) of this AD is found:
At the applicable compliance time specified
in paragraph (h)(1) or paragraph (h)(2) of this
AD, replace each affected door 3, Type 1,
escape slide with a serviceable escape slide,
in accordance with the instructions of Airbus
Alert Operators Transmission A25L009-16,
dated July 7, 2016.

(1) For affected slides on both the left and
right sides of the airplane: Within 30 days
after the effective date of this AD, after
identification as required by paragraph (g) of
this AD, replace at least one slide; and,
within 10 months or 4,100 flight hours,
whichever occurs first after the effective date
of this AD, replace the second slide.

(2) For one affected slide on either the left
or right side of the airplane: Within 10
months or 4,100 flight hours, whichever
occurs first after the effective date of this AD,
replace the slide.

(i) Serviceable Escape Slide

For the purpose of this AD, a serviceable
escape slide is a brand new escape slide or
one that has a part number and serial number
identified in table 1 to paragraphs (g), (i) and
(j) of this AD and was overhauled after May
1, 2016.

(j) Parts Installation Limitation

As of the effective date of this AD, an
affected slide having a part number and serial

number identified in table 1 to paragraphs
(g), (i), and (j) of this AD may be installed on
any airplane at the door 3, Type 1, position,
provided it can be positively determined that
the slide was overhauled after May 1, 2016.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1138; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Branch, ANM—
116, Transport Airplane Directorate, FAA; or

the European Aviation Safety Agency
(EASA); or Airbus’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(1) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2016—-0137R1, dated
July 21, 2016, for related information. You
may examine the MCAI on the Internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2016-9108.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Airbus Alert Operators Transmission
A251.009-16, dated ]uly 7,2016.

(ii) Reserved.

(3) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
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information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
September 6, 2016.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016—22178 Filed 9-15—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF STATE
22 CFR Part 42

[Public Notice: 9700]

RIN 1400-AD98

Visas: Diversity Immigrants

AGENCY: State Department.
ACTION: Final rule.

SUMMARY: This final rule is promulgated
to clarify that photographs submitted as
part of a diversity visa lottery entry
package must have been taken no more
than six months before the date the
entry is made and prohibit applicants
from wearing eyeglasses in photographs.

DATES: This rule is effective on October
17, 2016.

FOR FURTHER INFORMATION CONTACT:
Andrea Lage, Legislation and
Regulations Division, Visa Services,
Bureau of Consular Affairs, Department
of State, 600 19th St. NW., Washington,
DC 20006, (202) 485—7585.

SUPPLEMENTARY INFORMATION:
What changes are in the amended rule?

The Diversity Immigrant Visa Program
is administered annually by the
Department of State (‘“Department”).
Section 203(c) of the Immigration and
Nationality Act (INA), 8 U.S.C. 1153(c),
provides for a class of immigrants
known as “diversity immigrants” from
countries with historically low rates of
immigration to the United States. From
millions of applicants, certain
individuals are selected through a
randomized computer drawing
(““selectees”’) for consideration for one of
the 50,000 available diversity visa
numbers. These selectees are then given
the opportunity to apply for a diversity
immigrant visa or if present in the
United States to apply for adjustment of
status. To qualify for a visa, these
“selectees” must meet certain

requirements provided for at INA
203(c), 8 U.S.C. 1153(c), and 22 CFR
42.33.

Previously, 22 CFR 42.33(b)(2)
required that photographs submitted
with the diversity visa petition to be
“recent.” 22 CFR 42.33(b)(2)(vii) only
prohibited the wearing of sunglasses
and other paraphernalia in photographs.
The Department is amending the rule by
adding a new subparagraph at
§42.33(b)(2)(iv) to require that the
photograph be taken no more than six
months prior to the date of the
submission, and amending the
photograph requirement to prohibit
eyeglasses. The Department is also
making a minor change by replacing
“electronic entry form” with “petition”
in the opening sentence of § 42.33(b)(2)
to be consistent with the other parts of
§42.33(b).

Why is the Department promulgating
this rule?

The Department receives
unauthorized entries for the diversity
visa lottery each year, including entries
submitted by criminal enterprises.
Requiring a new photograph be
submitted each year reduces the ability
for a third party to submit entries
without an applicant’s knowledge. The
added specificity also will support the
Department’s practice of automatically
disqualifying any applications for which
a duplicate photograph was submitted,
which also reduces the possibility of
fraud, including fraud committed by
criminal enterprises.

Regulatory Findings
Administrative Procedure Act

This regulation is exempt from the
Administrative Procedure Act (APA) as
it involves a foreign affairs function of
the United States and, therefore, in
accordance with 5 U.S.C. 553(a)(1), is
exempt from the requirements of 5
U.S.C. 553. Since this rulemaking is
exempt from section 553, the provisions
of 5 U.S.C. 553(d) do not apply, and this
rulemaking is effective immediately.

Regulatory Flexibility Act/Executive
Order 13272: Small Business

Because this final rule is exempt from
notice-and-comment rulemaking under
5 U.S.C. 553, it is exempt from the
Regulatory Flexibility Act (5 U.S.C. 603
and 604). Nonetheless, consistent with
the Regulatory Flexibility Act (5 U.S.C.
605(b)), the Department certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995 (codified at 2 U.S.C. 1532)
generally requires agencies to prepare a
statement before proposing any rule that
may result in an annual expenditure of
$100 million or more by State, local, or
tribal governments, or by the private
sector. This rule will not result in any
such expenditure, nor will it
significantly or uniquely affect small
governments.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by 5 U.S.C. 804. The
Department is aware of no monetary
effect on the U.S. economy that will
result from this rulemaking.

Executive Orders 12866 and 13563

The Department has reviewed this
rule to ensure its consistency with the
regulatory philosophy and principles set
forth in Executive Order 12866, and has
determined that the benefits of this
regulation outweigh any cost. The
Department has considered this rule in
light of Executive Order 13563 and
affirms that this regulation is consistent
with the guidance therein. The
Department does not consider this rule
to be a significant rulemaking action.

Executive Orders 12372 and 13132:
Federalism

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government. The rule will not
have federalism implications warranting
the application of Executive Orders
12372 and 13132.

Executive Order 12988: Civil Justice
Reform

The Department has reviewed the
regulation in light of sections 3(a) and
3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

The Department has determined that
this rulemaking will not have tribal
implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
pre-empt tribal law. Accordingly, the
requirements of Section 5 of Executive
Order 13175 do not apply to this
rulemaking.
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Paperwork Reduction Act

This rule does not impose any new
information collection requirements
under the provisions of the Paperwork
Reduction Act, 44 U.S.C. Chapter 35.

List of Subjects in 22 CFR Part 42

Immigration, Passports and visas.

For the reasons stated in the
preamble, the Department amends 22
CFR part 42 as follows:

PART 42—VISAS: DOCUMENTATION
OF IMMIGRANTS UNDER THE
IMMIGRATION AND NATIONALITY
ACT, AS AMENDED

m 1. The authority citation for part 42 is
revised to read as follows:

Authority: 22 U.S.C. 2651a; 8 U.S.C. 1104;
Pub. L. 105-277, 112 Stat. 2681-795 through
2681-801; 8 U.S.C. 1185 note (section 7209
of Pub. L. 108-458, as amended by section
546 of Pub. L. 109-295).

m 2. Amend §42.33 by:

m a. Revising the introductory text of
paragraph (b)(2);

m b. Redesignating paragraphs (b)(2)(iv)
through (viii) as paragraphs (b)(2)(v)
through (ix), and adding a new
paragraph (b)(2)(iv); and

m c. Revising redesignated paragraph
(b)(2)(viii).

The revisions and addition read as
follows:

§42.33 Diversity immigrants.

* * * * *

(b)* N

(2) Requirements for photographs.
The petition will also require inclusion
of a photograph of the petitioner and of
his or her spouse and all unmarried
children under the age of 21 years. The
photographs must meet the following
specifications:

* * * * *

(iv) The image must have been taken
no more than six months prior to the
date of the petition submission.

* * * * *

(viii) The person in the photograph
must not wear eyeglasses, sunglasses, or
other paraphernalia that obstruct the
view of the face.

* * * * *

Michele Thoren Bond,

Assistant Secretary for Consular Affairs,
Department of State.

[FR Doc. 2016—-22365 Filed 9-15-16; 8:45 am|
BILLING CODE 4710-06—-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DOD-2015-HA-0109]

RIN 0720-AB65

TRICARE; Mental Health and
Substance Use Disorder Treatment

AGENCY: Office of the Secretary,
Department of Defense (DoD).
ACTION: Final rule; technical
amendment.

SUMMARY: On September 2, 2016, the
Department of Defense published a final
rule (81 FR 61068-61098) titled
TRICARE; Mental Health and Substance
Use Disorder Treatment. DoD is making
a technical amendment due to the
discovery of two errors. We noted in the
preamble of the final rule that we had
removed the requirements regarding
capacity (30 percent) and length of time
licensed and at full operational status (6
months) for substance use disorder
rehabilitation facilities (SUDRFsS).
However, we did not remove the
necessary sentence in the regulatory
text.

In a response to a public comment in
the preamble of the final rule, we said
that TRICARE will require opioid
treatment programs (OTPs) to be
licensed and operate in substantial
compliance with state and federal
regulations. However, we did not make
the necessary change in the regulatory
text. This technical amendment corrects
those errors.

DATES: This rule is effective on October
3, 2016.

FOR FURTHER INFORMATION CONTACT: Ms.
Patricia Toppings, 571-372-0485.
SUPPLEMENTARY INFORMATION: This
technical amendment amends 32 CFR
part 199 to read as set forth in the
amendatory language in this final rule.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Mental health, Mental
health parity, Military personnel,
Substance use disorder treatment.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—CIVILIAN HEALTH AND
MEDICAL PROGRAM OF THE
UNIFORMED SERVICES (CHAMPUS)

m 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

m 2. Amend § 199.6(b)(4)(xiv)(B) to
remove “In addition, such a
Participation Agreement may not be
signed until an SUDRF has been
licensed and operational for at least six
months.”

m 3. Revise § 199.6(b)(4)(xix)(A)(2)(ii) to
read as follows:

§199.6 TRICARE-authorized providers.

(b) * ok %

(4) * x %

(xix) * * *

(A] * * %

(2) I

(i7) To qualify as a TRICARE
authorized provider, OTPs are required
to be licensed and operate in substantial
compliance with state and federal

regulations.
* * * * *

Dated: September 13, 2016.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2016-22363 Filed 9—15—16; 8:45 am|
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2016-0864]
RIN 1625-AA08

Special Local Regulation; Ohio River,
Owensboro, KY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a special local regulation on
the Ohio River from mile 755.0 to mile
759.0 in Owensboro, KY on September
30, 2016 through October 2, 2016. This
special regulation is necessary to
provide for the safety of life on these
navigable waters near Owensboro, KY,
during the Owensboro Air Show. This
rulemaking prohibits transit into,
through, and within the regulated area
unless authorized by the Captain of the
Port Ohio Valley or a designated
representative.

DATES: This rule is effective from 12
p-m. on September 30, 2016 through
4:30 p.m. on October 2, 2016.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2016-
0864 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
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Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer James Robinson,
Sector Ohio Valley, U.S. Goast Guard;
telephone 502-779-5347, email
James.C.Robinson@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
event is being held outside of the date
and location currently contemplated in
the publication. It is impracticable to
publish an NPRM because we must
establish this special local regulation by
September 30, 2016.

We are issuing this rule, and under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making it
effective less than 30 days after
publication in the Federal Register.
Delaying this rule would be unnecessary
as this event is a recurring event and
mariners familiar with this location on
the Ohio River are aware that in mid to
late September, a weekend event air
show takes place. This year, the event
will occur 01 weekend later than is
currently published in the Federal
Register. Furthermore, delaying this
rule would be contrary to public interest
of ensuring the safety of spectators and
vessels during the event and immediate
action is necessary to prevent possible
loss of life and property. Broadcast
Notices to Mariners (BNM) and
information sharing with the waterway
users will update mariners of the
restrictions, requirements and
enforcement times during this
temporary situation.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1233. The
Captain of the Port Ohio Valley (COTP)
has determined that potential hazards
associated with the air show starting
September 30, 2016 will be a safety
concern for anyone within the regulated
area. The purpose of this rule is to
ensure safety of life on the navigable
waters in the temporary regulated area
before, during, and after the Owensboro
Air Show.

IV. Discussion of the Rule

The Coast Guard will establish a
special local regulation from September
30, 2016 through October 2, 2016. The
special local regulation will cover all
navigable waters from mile 755.0 to
759.0 on the Ohio River in the vicinity
of Owensboro, KY. Transit into and
through this area is prohibited from 12
p-m. to 3:30 p.m. on September 30,
2016, 12 p.m. to 4:30 p.m. on October
01, 2016, and 12 p.m. to 4:30 p.m. on
October 2, 2016. The duration of the
regulation is intended to protect
participants, spectators, and other
persons and vessels before, during, and
after the scheduled air show. No vessel
or person will be permitted to enter the
special local regulation without
obtaining permission from the COTP or
a designated representative. Deviation
requests will be considered and
reviewed on a case-by-case basis. The
COTP Ohio Valley may be contacted by
telephone at 1-800-253-7475 or can be
reached by VHF-FM channel 16. Public
notifications will be made to the local
maritime community prior to the event
through the Local Notice to Mariners,
and Broadcast Notice to Mariners.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive Orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has not been
designated a “‘significant regulatory
action,” under Executive Order 12866.
Accordingly, it has not been reviewed

by the Office of Management and
Budget.

This regulatory action determination
is based on the size, location, duration,
and time-of-year of the special local
regulation. The temporary special local
regulation will only be in effect for less
than five hours each day. The Coast
Guard expects minimum adverse impact
to mariners from the special local
regulation’s activation as the event has
been advertised to the public. Also,
mariners may request authorization
from the COTP Ohio Valley or the
designated representatives to transit the
regulated area.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”’ comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the regulated
area may be small entities, for the
reasons stated in section V. above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. If you wish
to comment on actions by employees of
the Coast Guard, call 1-888—REG-FAIR
(1-888—734—3247). The Coast Guard
will not retaliate against small entities
that question or complain about this
rule or any policy or action of the Coast
Guard.
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C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for
Federalism under Executive Order
13132, Federalism, if it has a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this rule under that Order and have
determined that it is consistent with the
fundamental federalism principles and
preemption requirements described in
Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, KY
the aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
special local regulation lasting less than
five hours a day that will prohibit entry

on all waters of the Ohio River, surface
to bottom, extending from mile 755.0 to
759.0. It is categorically excluded from
further review under paragraph 34(h) of
Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add §100.35T08-0864 to read as
follows:

§100.35T08-0864 Special Local
Regulation; Ohio River, Owensboro, KY.

(a) Regulated area. All waters of the
Ohio River beginning at mile marker
755.0 and ending at mile marker 759.0
in Owensboro, KY.

(b) Period of enforcement. This rule
will be enforceable from 12 p.m. to 3:30
p-m. on September 30, 2016, 12 p.m. to
4:30 p.m. on October 1, 2016, and 12

p.m. to 4:30 p.m. on October 2, 2016.

(c Specmlplocal regulations. (1)
Persons or vessels desiring to enter into
or passage through the zone must
request permission from the COTP Ohio
Valley or a designated representative.
They may be contacted on VHF-FM
radio channel 16 or phone at 1-800—
253-7465.

(2) The Coast Guard will patrol the
regulated area under the direction of a
designated Coast Guard Patrol
Commander. The Patrol Commander
may be contacted via VHF-FM radio
channel 16 or by phone at 502-587—
8633.

(3) The Patrol Commander may
terminate the event or the operation of
any vessel at any time it is deemed

necessary for the protection of life or
property.

d) Informational broadcasts. The
COTP Ohio Valley or a designated
representative will inform the public
through broadcast notices to mariners of
the enforcement period for the regulated
area as well as any changes in the
planned schedule.

Dated: September 12, 2016.
M.B. Zamperini,

Captain, U.S. Coast Guard, Captain of the
Port Ohio Valley.

[FR Doc. 2016-22281 Filed 9-15—16; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—2016-0714]

Special Local Regulations; Ironman
70.3 Augusta Triathlon, Savannah
River

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Ironman 70.3 Augusta Triathlon,
Savannah River, Special Local
Regulation from 7 a.m. through 11 a.m.
on September 25, 2016. This action is
necessary to ensure safety of life on
navigable waterways of the United
States during this event. During the
enforcement period, and in accordance
with previously issued special local
regulations, vessels may not enter,
transit through, anchor in, remain
within the designated area unless
authorized by the Captain of the Port
(COTP) Savannah or a designated
representative.

DATES: The regulation in 33 CFR
100.701, Table to § 100.71, Item (f)3 will
be enforced from 7 a.m. through 11 a.m.
on September 25, 2016.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email MST1
Cliffton Hendry, Marine Safety Unit
Savannah Office of Waterways
Management, Coast Guard; telephone
912-652-4353, extension 243, or email
Cliffton.R.Hendry@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the special local
regulation for the Ironman 70.3 Augusta
Triathlon, Savannah River, in 33 CFR
100.701 from 7 a.m. through 11 a.m. on
September 25, 2016.
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This action is to provide enforcement
action of the regulated area that will
encompass portions of the navigable
waterways. The location of the regulated
area for this 1.2 mile long swim course,
as stated in the latitude/longitude
figures in 33 CFR 100.701, Table to
§100.701, Item (f)3, begins at the 5th
Street Marina in Augusta, GA, and
proceeds downriver to The Boathouse,
101 Riverfront Drive, Augusta, GA.
Under the provisions of 33 CFR 100.701,
all persons and vessels are prohibited
from entering the regulated areas unless
permission to enter has been granted by
the COTP or designated representatives.

This notice of enforcement is issued
under authority of 33 CFR 100.701 and
5 U.S.C. 552 (a). The Coast Guard will
provide notice of the regulated areas by
Local Notice to Mariners, Broadcast
Notice to Mariners, and on-scene
designated representatives. If the COTP
Savannah determines that the regulated
area need not be enforced for the full
duration stated in this publication, he or
she may use a Broadcast Notice to
Mariners to grant general permission to
enter the regulated area.

Dated: September 1, 2016.
A.M. Beach,

Commander, U.S. Coast Guard, Captain of
the Port, Savannah.

[FR Doc. 2016-22356 Filed 9—15—16; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2016-0717]
RIN 1625-AA08

Special Local Regulation; Ohio River,
Madison, IN

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a special local regulation
for all waters of the Ohio River, surface
to bottom, extending from Ohio River
mile 557.5 to 558.5 in Madison, IN on
September 17 and September 18, 2016.
This action is necessary to provide for
the safety of life on these navigable
waters near Madison, IN during the
high-speed boat race on September 17
and September 18, 2016. This regulation
prohibits persons and vessels from
being in the regulated area unless
authorized by the Captain of the Port
Ohio Valley or a designated
representative.

DATES: This rule is effective from 8 a.m.
on September 17, 2016 to 6 p.m.
September 18, 2016.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type [USCG—
2016—0717] in the “SEARCH” box and
click “SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Joshua Herriott,
Sector Ohio Valley, U.S. Coast Guard;
telephone 502—-779-5343, email
Joshua.R.Herriott@uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On February 03, 2016, the 5 to the
5’ Vintage Hydros Organization notified
the Coast Guard that it will be
sponsoring a high-speed boat race from
8:00 a.m. to 6:00 p.m. on September 17
and September 18, 2016. The race will
take place at Ohio River mile 557.5 to
558.5 in the vicinity of Madison, IN.
The Captain of the Port Ohio Valley
(COTP) has determined that potential
hazards associated with the high-speed
regatta would be a safety concern for
anyone within in the proposed
regulated area.

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because there
is not time to complete the NPRM
process due to unforeseen
administrative delays. This event has
been advertised to the local community
and waterway users and it would be
impracticable solicit public comment
for this event because it must be in
place on September 17 and September
18, 2016.

We are issuing this rule, and under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making it
effective less than 30 days after
publication in the Federal Register.
This rule is necessary for the safety of
life during high-speed boat races on this
section of navigable waters. It would be
impracticable to delay this rule to
provide a full 30 days notice because
the event is scheduled and has been
advertised to the local community to
take place on September 17 and
September 18, 2016.

IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1233. The
Captain of the Port Ohio Valley (COTP)
has deemed the potential hazards
associated with the high-speed boat
races to occur September 17 and
September 18, 2016 will be a safety
concern for anyone within the regulated
area. The purpose of this rulemaking is
to ensure the safety of vessels and
spectators within the regulated area
before, during, and after the scheduled
event.

IV. Discussion of the Rule

As noted above, the Coast Guard will
establish a special local regulation from
8:00 a.m. to 6:00 p.m. on September 17
and September 18, 2016. The special
local regulation will cover all navigable
waters from mile 557.5 to 558.5 on the
Ohio River in the vicinity of Madison,
IN. The duration of the regulated area is
intended to ensure the safety of vessels
and these navigable waters before,
during, and after the scheduled event.
No vessel or person will be permitted to
enter the special local regulation
without obtaining permission from the
COTP or a designated representative.
Deviation requests will be considered
and reviewed on a case-by-case basis.
The COTP Ohio Valley may be
contacted by telephone at 1-800-253—
7475 or can be reached by VHF-FM
channel 16. Public notifications will be
made to the local maritime community
prior to the event through the Local
Notice to Mariners, and Broadcast
Notice to Mariners.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive Orders, and we discuss the
First Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
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benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has not been
designated a “‘significant regulatory
action,” under Executive Order 12866.
Accordingly, it has not been reviewed
by the Office of Management and
Budget.

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the regulated area.
Vessel traffic will be able to safely
transit through the affected area before
and after the scheduled event.
Moreover, the Coast Guard will issue
Broadcast Notice to Mariners via VHF—
FM marine channel 16 about the
regulated area and the rule allows
vessels to seek permission to enter the
area.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the regulated
area may be small entities, for the
reasons stated in section V. above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business

Regulatory Fairness Boards. If you wish
to comment on actions by employees of
the Coast Guard, call 1-888—REG-FAIR
(1—888-734-3247). The Coast Guard
will not retaliate against small entities
that question or complain about this
rule or any policy or action of the Coast
Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for
Federalism under Executive Order
13132, Federalism, if it has a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this rule under that Order and have
determined that it is consistent with the
fundamental Federalism principles and
preemption requirements described in
Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
Federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, IN the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National

Environmental Policy Act of 1969 (42
U.S.C. 4321—-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
special local regulation lasting from 8:00
a.m. to 6:00 p.m. on September 17 and
September 18, 2016. It is categorically
excluded from further review under
paragraph 34(h) of Figure 2—1 of the
Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add § 100.35T08-0717 to read as
follows:

§100.35T08-0717 Special Local
Regulation; Ohio River, Mile 557.5 to 558.5,
Madison, IN.

(a) Location. All waters of the Ohio
River beginning at mile marker 557.5
and ending at mile marker 558.5 in
Madison, IN.

(b) Period of enforcement. This rule
will be enforceable from 8:00 a.m. to
6:00 p.m. on September 17 and
September 18, 2016.

(c) Regulations. (1) In accordance with
the general regulations in § 100.35, entry
into this area is prohibited unless
authorized by the Captain of the Port
Ohio Valley or a designated
representative.

(2) Persons or vessels desiring entry
into or passage through the area must
request permission from the Captain of
the Port Ohio Valley or a designated
representative. U.S. Coast Guard Sector
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Ohio Valley may be contacted on VHF
Channel 13 or 16, or at 1-800-253—
7465.

Dated: September 12, 2016.
M.B. Zamperini,

Captain, U.S. Coast Guard, Captain of the
Port Ohio Valley.

[FR Doc. 2016-22319 Filed 9-15—16; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2016-0674]

Drawbridge Operation Regulation;
South Branch of the Elizabeth River,
Atlantic Intracoastal Waterway,
Chesapeake, VA

AGENCY: Coast Guard, DHS.
ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Gilmerton
(US13/460) Bridge across the South
Branch of the Elizabeth River, mile 5.8,
on the Atlantic Intracoastal Waterway,
at Chesapeake, VA. This deviation is
necessary to avoid bridge failure and
perform emergency bridge repairs. This
deviation allows the bridge to remain in
the closed-to-navigation position.
DATES: This deviation is effective
without actual notice from September
16, 2016 through 5 a.m. on September
19, 2016. For the purposes of
enforcement, actual notice will be used
from September 13, 2016 at 9 a.m., until
September 16, 2016.

ADDRESSES: The docket for this
deviation, [USCG—-2016-0674] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH”.
Click on Open Docket Folder on the line
associated with this deviation.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Mr. Hal R. Pitts,
Bridge Administration Branch Fifth
District, Coast Guard, telephone 757—
398-6222, email Hal.R.Pitts@uscg.mil.
SUPPLEMENTARY INFORMATION: The City
of Chesapeake, that owns and operates
the Gilmerton (US13/460) Bridge, across
the South Branch of the Elizabeth River,
mile 5.8, on the Atlantic Intracoastal
Waterway, at Chesapeake, VA, has
requested a temporary deviation from
the current operating regulations to
avoid bridge failure and perform

emergency repairs to the bridge due to
failure of operating mechanism
components, requiring non-standard
manual operation of the bridge until
repair is completed. The bridge is a
vertical lift draw bridge and has a
vertical clearance in the closed position
of 36 feet above mean high water. The
vertical clearance of the bridge in the
open-to-navigation position of 136 feet
above mean high water will be reduced
to approximately 110 feet above mean
high water from 9 p.m. on September
16, 2016, through 5 a.m. on September
19, 2016.

The current operating schedule is set
out in 33 CFR 117.997(c). Under this
temporary deviation, the bridge will
remain in the closed-to-navigation
position, except for scheduled openings
at 9 a.m., noon, 3 p.m. and 7 p.m.,
Monday through Friday; and 9 a.m. and
3 p.m. on Saturday and Sunday. The
scheduled openings at 9 a.m. and 3 p.m.
on Saturday and Sunday, September 17,
2016, and September 18, 2016; and
emergency openings from 9 p.m. on
September 16, 2016, through 5 a.m. on
September 19, 2016, will provide a
reduced vertical clearance of
approximately 110 feet above mean high
water.

The South Branch of the Elizabeth
River is used by a variety of vessels
including U.S. government and public
vessels, commercial vessels, tug and
barge traffic, and recreational vessels.
The Coast Guard has carefully
coordinated the restrictions with
waterway users in publishing this
temporary deviation.

Vessels able to safely pass through the
bridge in the closed position may do so
at any time. On Saturday and Sunday,
September 17, 2016, and September 18,
2016, vessels able to safely pass through
the bridge in the closed position should
contact the bridge tender to ensure safe
passage through the bridge. There is no
immediate alternate route for vessels
unable to pass through the bridge in the
closed position. The bridge will open on
signal for emergency vessels, if at least
one hour notice is given. The Coast
Guard will also inform the users of the
waterways through our Local and
Broadcast Notices to Mariners of the
change in operating schedule for the
bridge so that vessel operators can
arrange their transit to minimize any
impact caused by the temporary
deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: September 13, 2016.
Hal R. Pitts,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2016—22320 Filed 9-15-16; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2016-0866]

Drawbridge Operation Regulation;
James River, Isle of Wight and
Newport News, VA

AGENCY: Coast Guard, DHS.
ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the James River
Bridge (US17) across the James River,
mile 5.0, at Isle of Wight and Newport
News, VA. The deviation is necessary to
perform bridge maintenance and
repairs. This deviation allows the bridge
to remain in the closed-to-navigation
position.

DATES: This deviation is effective from
5 a.m. on September 19, 2016, to 7 p.m.
on October 16, 2016.

ADDRESSES: The docket for this
deviation, [USCG—2016—0866] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH”.
Click on Open Docket Folder on the line
associated with this deviation.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Mr. Hal R. Pitts,
Bridge Administration Branch Fifth
District, Coast Guard, telephone 757—
398-6222, email Hal.R.Pitts@uscg.mil.

SUPPLEMENTARY INFORMATION: The
Virginia Department of Transportation,
that owns and operates the James River
Bridge (US17), across the James River,
mile 5.0, at Isle of Wight and Newport
News, VA, has requested a temporary
deviation from the current operating
regulations to perform repairs to the
aerial electrical cable connecting the
north tower to the south tower. The
bridge is a vertical lift draw bridge and
has a vertical clearance in the closed
position of 60 feet above mean high
water.

The current operating schedule is
open on signal as set out in 33 CFR
117.5. Under this temporary deviation,
the bridge will remain in the closed-to-
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navigation position from 5 a.m. to 7
p.m. from September 19, 2016, through
September 30, 2016; with alternate dates
from October 1, 2016, through October
16, 2016. During this temporary
deviation, the bridge will operate per 33
CFR 117.5 from 7 p.m. to 5 a.m.

The James River is used by a variety
of vessels including deep draft ocean-
going vessels, U. S. government vessels,
small commercial vessels, recreational
vessels and tug and barge traffic. The
Coast Guard has carefully coordinated
the restrictions with waterway users.

During closure periods a 55-foot by
150-foot crane barge will be positioned
alongside the bridge at various locations
within the main navigation span of the
bridge with the centerline of the barge
perpendicular to the bridge. Vessels able
to safely pass through the bridge in the
closed position with the crane barge
positioned alongside the bridge may do
so at anytime. Vessels planning to
transit through the bridge in the closed
position with the crane barge positioned
alongside the bridge shall contact the
bridge tender to request information
concerning the position of the crane
barge to ensure safe passage.

Vessels able to safely pass through the
bridge in the closed position that
require the crane barge to clear the main
navigation span of the bridge, may do so
at noon, daily, if at least two hours
advance notice is given to the bridge
tender. The bridge will open on signal
for vessels that require an opening of the
bridge and are unable to transit through
the bridge during non-closure times due
to draft and/or daylight restrictions, if
notice is provided by 5 p.m. the day
before the required bridge opening. The
bridge will not be able to open for
emergencies and there is no immediate
alternate route for vessels to pass. The
Coast Guard will also inform the users
of the waterways through our Local and
Broadcast Notices to Mariners of the
change in operating schedule for the
bridge so that vessel operators can
arrange their transit to minimize any
impact caused by the temporary
deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: September 13, 2016.
Hal R. Pitts,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2016-22300 Filed 9-15-16; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2016-0304; FRL-9952-47—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Control of Volatile Organic
Compounds Emissions From
Fiberglass Boat Manufacturing
Materials; Withdrawal of Direct Final
Rule

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Withdrawal of direct final rule.

SUMMARY: Due to the receipt of a
comment, the Environmental Protection
Agency (EPA) is withdrawing the direct
final rule published on August 1, 2016,
to approve the State of Maryland’s
adoption of the requirements in EPA’s
control technique guidelines (CTG) for
fiberglass boat manufacturing materials.

DATES: The direct final rule published at
81 FR 50336 on August 1, 20186, is
withdrawn effective September 16,
2016.

FOR FURTHER INFORMATION CONTACT:
Gavin Huang, (215) 814—2042, or by
email at huang.gavin@epa.gov.

SUPPLEMENTARY INFORMATION: In the
direct final rule published on August 1,
2016 (81 FR 50336), we stated that if we
received comment by August 31, 2016,
the rule would be withdrawn and not
take effect. EPA received a comment
before the August 31, 2016 deadline.
EPA will address the comment received
in a subsequent final action based upon
the proposed action also published on
August 1, 2016 (81 FR 50427). EPA will
not institute a second comment period
on this action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference, Ozone,
Volatile organic compounds.

Dated: September 6, 2016.

Shawn M. Garvin,
Regional Administrator, Region III.

m Accordingly, the direct final rule
which published in the Federal Register
on August 1, 2016, at 81 FR 50336 is
withdrawn as of September 16, 2016.

[FR Doc. 2016—-22225 Filed 9-15-16; 8:45 am]

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2016-0473; FRL-9952-30-
Region 4]

Air Plan Approval; Alabama: Volatile
Organic Compounds

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a portion of
a revision to the Alabama State
Implementation Plan (SIP) submitted by
the Alabama Department of
Environmental Management (ADEM) on
May 8, 2013. The revision modifies the
definition of “volatile organic
compounds” (VOC). Specifically, the
revision adds one compound to the list
of those excluded from the VOC
definition on the basis that this
compound makes a negligible
contribution to tropospheric ozone
formation. This action is being taken
pursuant to the Clean Air Act (CAA or
Act).

DATES: This direct final rule is effective
November 15, 2016 without further
notice, unless EPA receives adverse
comment by October 17, 2016. If EPA
receives such comments, it will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2016-0473 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit


http://www.regulations.gov
http://www.regulations.gov
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http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Sean Lakeman, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Mr.
Lakeman can be reached by phone at
(404) 562—9043 or via electronic mail at
lakeman.sean@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Tropospheric ozone, commonly
known as smog, occurs when VOC and
nitrogen oxides (NOx) react in the
atmosphere in the presence of sunlight.
Because of the harmful health effects of
ozone, EPA and state governments limit
the amount of VOC and NOx that can
be released into the atmosphere. VOC
are those compounds of carbon
(excluding carbon monoxide, carbon
dioxide, carbonic acid, metallic carbides
or carbonates, and ammonium
carbonate) that form ozone through
atmospheric photochemical reactions.
Compounds of carbon (or organic
compounds) have different levels of
reactivity; they do not react at the same
speed or do not form ozone to the same
extent.

Section 302(s) of the CAA specifies
that EPA has the authority to define the
meaning of “VOC,” and hence what
compounds shall be treated as VOC for
regulatory purposes. It has been EPA’s
policy that compounds of carbon with
negligible reactivity need not be
regulated to reduce ozone and should be
excluded from the regulatory definition
of VOC. See 42 FR 35314 (July 8, 1977),
70 FR 54046 (September 13, 2005). EPA
determines whether a given carbon
compound has “negligible” reactivity by
comparing the compound’s reactivity to
the reactivity of ethane. EPA lists these
compounds in its regulations at 40 CFR
51.100(s) and excludes them from the
definition of VOC. The chemicals on
this list are often called “‘negligibly
reactive.” EPA may periodically revise
the list of negligibly reactive
compounds to add or delete
compounds.

EPA issued a final rule approving the
addition of trans-1,3,3,3-
tetrafluropropene (also known as HFO-
1234ze) to the list of those compounds
excluded from the regulatory definition
of VOC. See 77 FR 37610 (June 22,
2012). Alabama is updating its SIP to be
consistent with that change to federal
regulations.

II. Analysis of State’s Submittal

On May 8, 2013, ADEM submitted a
SIP revision * to EPA for review and
approval. The revision modifies the
definition of VOC found at Alabama
Administrative Code section 335—-3—1—
.02(gggg). Specifically, the revision adds
trans-1,3,3,3-tetrafluropropene (also
known as HFO-1234ze) to the list of
compounds excluded from the VOC
definition on the basis that this
compound makes a negligible
contribution to tropospheric ozone
formation.

This change is consistent with section
110 of the CAA and meets the regulatory
requirements pertaining to SIPs.
Pursuant to CAA section 110(1), the
Administrator shall not approve a
revision of a plan if the revision would
interfere with any applicable
requirement concerning attainment and
reasonable further progress (as defined
in CAA section 171), or any other
applicable requirement of the Act. The
revision to Rule 335-3—-1-.02(gggg) is
approvable under section 110(l) because
it reflects changes to federal regulations
based on findings that the
aforementioned compound is negligibly
reactive.

IIIL. Incorporation by Reference

In this rule, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of Alabama Regulation
section 335—-3-1-.02 ‘“Definitions,”
effective November 24, 2015, which is
the most up to date version of the
definition of VOC.2 Therefore, this
material has been approved by EPA for
inclusion in the SIP, has been
incorporated by reference by EPA into
that plan, is fully federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference by the
Director of the Federal Register in the
next update to the SIP compilation.3
EPA has made, and will continue to
make, these materials generally
available through www.regulations.gov

1EPA will consider the other changes included in
Alabama’s May 8, 2013, SIP submittal, which relate
to permitting, greenhouse gases, and transportation
conformity, in a future rulemaking.

2 Although the effective date of the rule change
made in Alabama’s May 8, 2013, SIP revision is
May 28, 2013, the most recent version of Alabama’s
Rule 335-3-1-.02(gggg) which is approved into the
federally-approved SIP is November 24, 2015. See
81 FR 49899 (July 29, 2016). The November 24,
2015, version of Alabama’s Rule 335-3-1-.02(gggg)
captures the changes the State made to this rule,
effective May 28, 2013.

362 FR 27968 (May 22, 1997).

and/or at the EPA Region 4 Office
(please contact the person identified in
the “For Further Information Contact”
section of this preamble for more
information).

IV. Final Action

Pursuant to section 110 of the CAA,
EPA is approving the revision to the
Alabama SIP changing the VOC
definition. EPA has evaluated
Alabama’s May 8, 2013, submittal and
has determined that it meets the
applicable requirements of the CAA and
EPA regulations and is consistent with
EPA policy.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective November 15, 2016
without further notice unless the
Agency receives adverse comments by
October 17, 2016.

If EPA receives such comments, then
EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period. Parties
interested in commenting should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on November 15,
2016 and no further action will be taken
on the proposed rule.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);
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¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has

jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 15, 2016. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in

EPA APPROVED ALABAMA REGULATIONS

response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of this Federal Register, rather than file
an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: September 2, 2016.
V. Anne Heard,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart B—Alabama

m 2. Section 52.50(c) is amended by
revising the entry for “Section 335-3—-1—
.02” to read as follows:

§52.50 Identification of plan.
* * * * *
(C) * x %

State citation

Title/subject State effective

EPA approval date

Explanation

date
Chapter 335-3—1—General Provisions
Section 335-3-1-.02 ......cccovvieiiirecieee e Definitions .................. 11/24/2015 9/16/2016, [Insert Federal
Register citation].
* * * * *

[FR Doc. 2016—-22221 Filed 9-15-16; 8:45 am|
BILLING CODE 6560-50—-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2015-0251; FRL-FRL-
9952-28-Region 4]

Air Plan Approval; SC Infrastructure
Requirements for the 2010 1-Hour NO,
NAAQS

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve portions of the State
Implementation Plan (SIP) submission,
submitted by the State of South
Carolina, through the South Carolina
Department of Health and
Environmental Control (SC DHEC) on
April 30, 2014, to demonstrate that the
State meets certain infrastructure
requirements of the Clean Air Act (CAA
or Act) for the 2010 1-hour nitrogen
dioxide (NO,) national ambient air
quality standards (NAAQS). The CAA
requires that each state adopt and
submit a SIP for the implementation,
maintenance and enforcement of each
NAAQS promulgated by EPA, which is
commonly referred to as an
“infrastructure’” SIP. SC DHEC certified
that the South Carolina SIP contains
provisions that ensure the 2010 NO,
NAAQS are implemented, enforced, and
maintained in South Carolina. EPA has
determined that South Carolina’s SIP
satisfies certain required infrastructure
elements for the 2010 NO, NAAQS.

DATES: This rule will be effective
October 17, 2016.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR~
2015-0251. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,

Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday 8:30 a.m. to
4:30 p.m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Richard Wong, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Pesticides and
Toxics Management Division, Region 4,
U.S. Environmental Protection Agency,
61 Forsyth Street SW., Atlanta, Georgia
30303-8960. The telephone number is
(404) 562—8726. Mr. Richard Wong can
also be reached via electronic mail at
wong.richard@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background and Overview

On January 22, 2010, (published at 75
FR 6474, February 9, 2010), EPA
promulgated a new 1-hour primary
NAAQS for NO, at a level of 100 parts
per billion, based on a 3-year average of
the 98th percentile of the yearly
distribution of 1-hour daily maximum
concentrations. Pursuant to section
110(a)(1) of the CAA, states are required
to submit SIPs meeting the requirements
of section 110(a)(2) within three years
after promulgation of a new or revised
NAAQS or within such shorter period
as EPA may prescribe. Section 110(a)(2)
requires states to address basic SIP
elements such as requirements for
monitoring, basic program requirements
and legal authority that are designed to
assure attainment and maintenance of
the NAAQS. States were required to
submit such SIPs for the 2010 NO,
NAAQS to EPA no later than January
22, 2013.

In a proposed rulemaking published
on June 27, 2016 (81 FR 41498), EPA
proposed to approve South Carolina’s
2010 1-hour NO, NAAQS infrastructure
SIP submission submitted on April 30,
2014, with the exception of the PSD
permitting requirements for major
sources of sections 110(a)(2)(C), prong 3
of D(i), and (J) and the interstate
transport requirements of section
110(a)(2)(D)(i)(I) and (II) (prongs 1, 2,
and 4), for which EPA did not propose
any action. On March 18, 2015 (80 FR
14019), EPA approved South Carolina’s
April 30, 2014, infrastructure SIP
submission regarding the PSD
permitting requirements for major
sources of sections 110(a)(2)(C), prong 3
of D(i), and (J) for the 2010 1-hour NO,
NAAQS. Therefore, EPA is not taking
any action today pertaining to sections
110(a)(2)(C), prong 3 of D(i) and (J). On

August 22, 2016 (81 FR 56512) EPA
conditionally approved South Carolina’s
April 30, 2014, infrastructure SIP
submission regarding prong 4 of D(i) for
the 2010 1-hour NO, NAAQS.
Therefore, EPA is not taking any action
today pertaining to prong 4. With
respect to the interstate transport
requirements of section 110(a)(2)(D)(i)(I)
(prongs 1 and 2), EPA does not yet have
a submission before the Agency for
action. The details of South Carolina’s
submission and the rationale for EPA’s
action are explained in the proposed
rulemaking. Comments on the proposed
rulemaking were due on or before July
28, 2016. EPA received no adverse
comments on the proposed action.

II. Final Action

With the exception of the PSD
permitting requirements for major
sources of sections 110(a)(2)(C), prong 3
of D(i), and (J) and the interstate
transport requirements of section
110(a)(2)(D)([)(I) and (II) (prongs 1, 2,
and 4), EPA is taking final action to
approve South Carolina’s infrastructure
SIP submission for the 2010 1-hour NO;
NAAQS. EPA is taking final action to
approve portions of South Carolina’s
infrastructure SIP submission for the
2010 1-hour NO, NAAQS because it is
consistent with section 110 of the CAA.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);
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¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this action for the state of
South Carolina does not have Tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000). The Catawba Indian Nation
Reservation is located within the State
of South Carolina. Pursuant to the
Catawba Indian Claims Settlement Act,
South Carolina statute 27-16-120, “all

enforceable by all relevant state and
local agencies and authorities.”
However, EPA has determined that this
rule does not have substantial direct
effects on an Indian Tribe because this
action is not approving any specific
rule, but rather approving that South
Carolina’s already approved SIP meets
certain CAA requirements. EPA notes
this action will not impose substantial
direct costs on Tribal governments or
preempt Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 15, 2016. Filing a
petition for reconsideration by the

extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: September 2, 2016.
V. Anne Heard,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401 et seq.

Subpart PP—South Carolina

m 2.In §52.2120, the table in paragraph
(e) is amended by adding the entry
“110(a)(1) and (2) Infrastructure
Requirements for the 2010 1-hour NO,
NAAQS” at the end of the table to read
as follows:

state and local environmental laws and ~ Administrator of this final rule does not ~ §52-2120 ldentification of plan.
regulations apply to the [Catawba Indian affect the finality of this action for the * * * T
Nation] and Reservation and are fully purposes of judicial review nor does it (e)* * *
State
Provision effective EPA (;;\ap;groval Explanation
date

110(a)(1) and (2) Infrastructure Requirements for

the 2010 1-hour NO, NAAQS.

04/30/2014 09/16/2016, [Insert
Federal Register
citation].

With the exception of sections 110(a)(2)(C), prong
3 of D(i), and (J) and sections 110(a)(2)(D)(i)(l)
and (Il) (prongs 1, 2, and 4).

[FR Doc. 2016-22239 Filed 9-15-16; 8:45 am]
BILLING CODE 6560-50-P

ACTION: Final rule.

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2014-0751; FRL-9952-33-
Region 4]

Air Plan Approval/Disapproval; MS
Infrastructure Requirements for the
2010 NO, NAAQS

AGENCY: Environmental Protection
Agency (EPA).

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve in part, and disapprove in part,
portions of the State Implementation
Plan (SIP) submission, submitted by the
State of Mississippi, through the
Mississippi Department of
Environmental Quality (MDEQ) on
February 28, 2013, to demonstrate that
the State meets the infrastructure
requirements of the Clean Air Act (CAA
or Act) for the 2010 1-hour nitrogen
dioxide (NO,) national ambient air
quality standards (NAAQS). The CAA

requires that each state adopt and
submit a SIP for the implementation,
maintenance and enforcement of each
NAAQS promulgated by EPA, which is
commonly referred to as an
“infrastructure’” SIP. The MDEQ
certified that the Mississippi SIP
contains provisions that ensure the 2010
NO, NAAQS are implemented,
enforced, and maintained in
Mississippi. With the exception of the
state board majority requirements
respecting significant portion of income,
for which EPA is disapproving, EPA has
determined portions of Mississippi’s SIP
submission, provided to EPA on
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February 28, 2013, satisfies certain
required infrastructure elements for the
2010 1-hour NO, NAAQS.

DATES: This rule will be effective
October 17, 2016.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04—-OAR-
2014—0751. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday 8:30 a.m. to
4:30 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Richard Wong, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Pesticides and
Toxics Management Division, Region 4,
U.S. Environmental Protection Agency,
61 Forsyth Street, SW., Atlanta, Georgia
30303-8960. The telephone number is
(404) 562—8726. Mr. Richard Wong can
also be reached via electronic mail at
wong.richard@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background and Overview

On January 22, 2010, (published at 75
FR 6474, February 9, 2010), EPA
promulgated a new 1-hour primary
NAAQS for NO: at a level of 100 parts
per billion (ppb), based on a 3-year
average of the 98th percentile of the
yearly distribution of 1-hour daily
maximum concentrations. Pursuant to
section 110(a)(1) of the CAA, states are
required to submit SIPs meeting the
requirements of section 110(a)(2) within
three years after promulgation of a new
or revised NAAQS or within such
shorter period as EPA may prescribe.
Section 110(a)(2) requires states to
address basic SIP elements such as
requirements for monitoring, basic
program requirements and legal

authority that are designed to assure
attainment and maintenance of the
NAAQS. States were required to submit
such SIPs for the 2010 NO, NAAQS to
EPA no later than January 22, 2013.

In a proposed rulemaking published
on May 24, 2016, EPA proposed to
approve Mississippi’s 2010 1-hour NO,
NAAQS infrastructure SIP submission
submitted on February 28, 2013, with
the exception of the preconstruction
PSD permitting requirements for major
sources of sections 110(a)(2)(C), prong 3
of (D)(i), and (J), the interstate transport
requirements of section 110(a)(2)(D)(i)(I)
and (II) (prongs 1, 2, and 4), and the
state board majority requirements
respecting significant portion of income
of 110(a)(2)(E)(ii). On March 18, 2015
(80 FR 14019), EPA approved
Mississippi’s February 28, 2013,
infrastructure SIP submission regarding
the PSD permitting requirements for
major sources of sections 110(a)(2)(C),
prong 3 of D(i), and (J) for the 2010 1-
hour NO, NAAQS. Therefore, EPA is
not taking any action today pertaining to
sections 110(a)(2)(C), prong 3 of D(i),
and (J). Additionally, on May 25, 2016,
EPA took final action on prong 4 of D(i)
element of Mississippi’s February 28,
2013, SIP submission for the 2010 1-
hour NO> NAAQS and is not acting on
this prong in this action. See 81 FR
33139. With respect to the interstate
transport requirements of section
110(a)(2)(D)(i)(I) (prongs 1 and 2),
Mississippi provided a separate
submission on July 14, 2016. EPA is
considering action on Mississippi’s
submission related to 110(a)(2)(D)(i)(I)
(prongs 1 and 2) through a separate
action. The details of Mississippi’s
submission and the rationale for EPA’s
actions for this final rulemaking are
explained in the May 24, 2016,
proposed rulemaking. Comments on the
proposed rulemaking were due on or
before June 23, 2016. EPA received no
adverse comments on the proposed
action.

I1. Final Action

With regard to the state board
majority requirements respecting
significant portion of income, EPA is
finalizing a disapproval of Mississippi’s
February 28, 2013, infrastructure
submission. Under section 179(a) of the
CAA, final disapproval of a submittal
that addresses a requirement of a CAA
Part D Plan, or is required in response
to a finding of substantial inadequacy as
described in CAA section 110(k)(5) (SIP
call), starts a sanctions clock. The
portion of the submittal being
disapproved in this notice (the portion
addressing certain provisions of section
110(a)(2)(E)(ii)) was not submitted to

meet requirements for Part D or a SIP
call, and therefore, no sanctions will be
triggered. However, this final action will
trigger the requirement under section
110(c) that EPA promulgate a Federal
Implementation Plan (FIP) no later than
two years from the date of the
disapproval unless the State corrects the
deficiency, and EPA approves the plan
or plan revision before EPA promulgates
such FIP. With the exceptions described
above, EPA is taking final action to
approve Mississippi’s infrastructure SIP
submission for the 2010 1-hour NO,
NAAQS because these portions of the
submission are consistent with section
110 of the CAA.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because


mailto:wong.richard@epa.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 81, No. 180/Friday, September 16, 2016 /Rules and Regulations

63707

application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a

report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 15, 2016. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by

reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: September 2, 2016.
V. Anne Heard,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401 et seq.
Subpart Z—Mississippi

m 2. Section 52.1270(e), is amended by
adding an entry for “110(a)(1) and (2)
Infrastructure Requirements for the 2010
1-hour NO, National Ambient Air
Quality Standard” at the end of the table
to read as follows:

§52.1270 Identification of plan.

* * * * *

(e)* L

EPA APPROVED MISSISSIPPI NON-REGULATORY PROVISIONS

Name of &pegc?]?éeor su?)tr%ti(tetal
nonregulatory r?ongtta?nment date/ EPA approval date Explanation
SIP provision area effective
date
110(a)(1) and (2) Infrastruc- Mississippi ..... 02/28/2013 09/16/2016, [Insert With the exception of sections: 110(a)(2)(C) and (J)

ture Requirements for the
2010 1-hour NO, Na-
tional Ambient Air Quality
Standard.

Federal Register
citation].

concerning
110(a)(2)(D)(i)() and (Il) (prongs 1 through 4) con-

PSD permitting requirements;

cerning interstate transport requirements and the
state board majority requirements respecting signifi-
cant portion of income of section 110(a)(2)(E)(ii).

m 3. Section 52.1272 is amended by
adding a paragraph (d) to read as
follows:

§52.1272 Approval status.

* * * * *

(d) Disapproval. Submittal from the
State of Mississippi, through the
Mississippi Department of
Environmental Quality (MDEQ) on
February 28, 2013, to address the Clean
Air Act section 110(a)(2)(E)(ii) for the
2010 1-hour nitrogen dioxide (NO>)
National Ambient Air Quality Standards
(NAAQS) concerning state board
majority requirements respecting
significant portion of income of section
128(a)(1). EPA is disapproving MDEQ’s
submittal with respect to section
110(a)(2)(E)(ii) because a majority of
board members may still derive a

significant portion of income from
persons subject to permits or
enforcement orders issued by the
Mississippi Boards, and therefore, its
current SIP does not meet the section
128(a)(1) majority requirements
respecting significant portion of income
for the 2010 1-hour NO, NAAQS.

[FR Doc. 2016-22226 Filed 9-15-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2015-0742; FRL-9951-44]

Aspergillus flavus strains TC16F,
TC35C, TC38B, and TC46G; Temporary
Exemptions From the Requirement of
a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
temporary exemptions from the
requirement of a tolerance for residues
of Aspergillus flavus strains TC16F,
TC35C, TC38B, and TC46G in or on the
food and feed commodities of corn,
field; corn, pop; and corn, sweet when
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used in accordance with the terms of
Experimental Use Permit (EUP) No.
91163-EUP-1. Interregional Research
Project Number 4 (IR—4) submitted a
petition to EPA under the Federal Food,
Drug, and Cosmetic Act (FFDCA),
requesting these temporary tolerance
exemptions. This regulation eliminates
the need under FFDCA to establish a
maximum permissible level for residues
of Aspergillus flavus strains TC16F,
TC35C, TC38B, and TC46G when used
under the terms of EUP No. 91163—
EUP-1. The temporary tolerance
exemptions expire on June 30, 2020.

DATES: This regulation is effective
September 16, 2016. Objections and
requests for hearings must be received
on or before November 15, 2016, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2015-0742, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305—5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Robert McNally, Biopesticides and
Pollution Prevention Division (7511P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; main telephone
number: (703) 305—7090; email address:
BPPDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab 02.ipl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 346a(g), any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2015-0742 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before November 15, 2016. Addresses
for mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—-
2015-0742, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

o Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Background

In the Federal Register of February 9,
2016 (81 FR 6826) (FRL—9941—42), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
tolerance petition (PP 5E8397) by IR—4,
Rutgers University, 500 College Rd.
East, Suite 201W, Princeton, NJ 08540.
The petition requested that 40 CFR part
180 be amended by establishing a
temporary exemption from the
requirement of a tolerance for residues
of Aspergillus flavus strains TC16F,
TC35C, TC38B, and TC46G in or on
corn. That document referenced a
summary of the petition prepared by the
petitioner IR—4, which is available in
the docket via http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

EPA changed the commodity name
reflected in the tolerance exemption
expression from “corn” to “food and
feed commodities of corn, field; corn,
pop; and corn, sweet”” and changed
“tolerance exemption” to ‘““tolerance
exemptions”. The reasons for these
changes are explained in Unit III.C.

II1. Final Rule

A. EPA’s Safety Determination

Section 408(r) of FFDCA authorizes
EPA to establish a temporary exemption
from the requirement of a tolerance for
residues covered by an experimental use
permit issued under the Federal
Insecticide, Fungicide, and Rodenticide
Act. That section states that the
provisions of section 408(c)(2) of
FFDCA apply to exemptions issued
under FFDCA section 408(r). Section
408(c)(2)(A)(1) of FFDCA allows EPA to
establish an exemption from the
requirement for a tolerance (the legal
limit for a pesticide chemical residue in
or on a food) only if EPA determines
that the exemption is “safe.”” Section
408(c)(2)(A)(ii) of FFDCA defines ‘“‘safe”
to mean that ““there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Pursuant to
FFDCA section 408(c)(2)(B), in
establishing or maintaining in effect an
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exemption from the requirement of a
tolerance, EPA must take into account
the factors set forth in FFDCA section
408(b)(2)(C), which require EPA to give
special consideration to exposure of
infants and children to the pesticide
chemical residue in establishing a
tolerance or tolerance exemption and to
“ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue . . . .” Additionally, FFDCA
section 408(b)(2)(D) requires that EPA
consider ‘“‘available information
concerning the cumulative effects of [a
particular pesticide’s] . . . residues and
other substances that have a common
mechanism of toxicity.”

EPA evaluated the available toxicity
and exposure data on Aspergillus flavus
strains TC16F, TC35C, TC38B, and
TC46G and considered its validity,
completeness, and reliability, as well as
the relationship of this information to
human risk. A full explanation of the
data upon which EPA relied and its risk
assessment based on that data can be
found within the August 18, 2016,
document entitled “Federal Food, Drug,
and Cosmetic Act (FFDCA)
Considerations for Aspergillus flavus
strains TC16F, TC35C, TC38B, and
TC46G.” This document, as well as
other relevant information, is available
in the docket for this action as described
under ADDRESSES.

Based upon its evaluation, EPA
concludes that Aspergillus flavus strains
TC16F, TC35C, TC38B, and TC46G are
not toxic, not pathogenic, and not
infective. Although there may be some
exposure to residues when used on corn
in accordance with the terms of EUP No.
91163—-EUP-1, there is a lack of concern
due to the lack of potential for adverse
effects. EPA also determined that
retention of the Food Quality Protection
Act (FQPA) safety factor was not
necessary as part of the qualitative
assessment conducted for Aspergillus
flavus strains TC16F, TC35C, TC38B,
and TC46G.

Based upon its evaluation, EPA
concludes that there is a reasonable
certainty that no harm will result to the
U.S. population, including infants and
children, from aggregate exposure to
residues of Aspergillus flavus strains
TC16F, TC35C, TC38B, and TC46G.
Therefore, temporary exemptions from
the requirement of a tolerance are
established for residues of Aspergillus
flavus strains TC16F, TC35C, TC38B,
and TC46G in or on the food and feed
commodities of corn, field; corn, pop;
and corn, sweet when used in
accordance with the terms of EUP No.
91163-EUP-1.

B. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes for the
reasons contained in the August 18,
2016, document entitled ‘Federal Food,
Drug, and Cosmetic Act (FFDCA)
Considerations for Aspergillus flavus
strains TC16F, TC35C, TC38B, and
TC46G” and because EPA is
establishing temporary exemptions from
the requirement of a tolerance without
any numerical limitation.

C. Revisions to the Requested Tolerance
Exemption

Two modifications have been made to
the requested tolerance exemption. EPA
changed “corn” to “food and feed
commodities of corn, field; corn, pop;
and corn, sweet” to align with the
Agency'’s food and feed commodity
vocabulary. EPA also changed
“tolerance exemption” to “tolerance
exemptions” as four different active
ingredients are covered with this action.

IV. Statutory and Executive Order
Reviews

This action establishes exemptions
from the requirement of a tolerance
under FFDCA section 408(d) in
response to a petition submitted to EPA.
The Office of Management and Budget
(OMB) has exempted these types of
actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001), or Executive
Order 13045, entitled ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.) nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance exemptions in this action,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes. As a result,
this action does not alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
EPA has determined that this action will
not have a substantial direct effect on
States or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, EPA has determined that
Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000), do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
EPA’s consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

V. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 30, 2016.

Jack Housenger,
Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:
PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.



63710

Federal Register/Vol. 81, No. 180/Friday, September 16, 2016 /Rules and Regulations

m 2. Add § 180.1338 to subpart D to read
as follows:

§180.1338 Aspergillus flavus strains
TC16F, TC35C, TC38B, and TC46G;
temporary exemptions from the
requirement of a tolerance.

Temporary exemptions from the
requirement of a tolerance are
established for residues of Aspergillus
flavus strains TC16F, TC35C, TC38B,
and TC46G in or on the food and feed
commodities of corn, field; corn, pop;
and corn, sweet when used in
accordance with the terms of
Experimental Use Permit No. 91163—
EUP-1. These temporary exemptions
from the requirement of a tolerance
expire on June 30, 2020.

[FR Doc. 2016-22357 Filed 9-15—16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2013-0237; FRL—9951-08]
Ammonium Persulfate; Exemption
From the Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of ammonium
persulfate (CAS Reg. No.7727-54-0)
when used as an inert ingredient
(preservative) in pesticide formulations
applied to growing crops and raw
agricultural commodities after harvest,
etc.) at a concentration not to exceed
0.05% by weight. Exponent, Inc., on
behalf of Becker Underwood, Inc.
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), requesting establishment of an
exemption from the requirement of a
tolerance. This regulation eliminates the
need to establish a maximum
permissible level for residues of
ammonium persulfate under the
approved conditions.

DATES: This regulation is effective
September 16, 2016. Objections and
requests for hearings must be received
on or before November 15, 2016, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2013-0237, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs

Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC
20460—-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; main telephone
number: (703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-
idx?&c=ecfré&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-

OPP-2013-0237 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before November 15, 2016. Addresses
for mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2013-0237, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Petition for Exemption

In the Federal Register of June 5, 2013
(78 FR 33785) (FRL-9386-2), EPA
issued a document pursuant to FFDCA
section 408, 21 U.S.C. 346a, announcing
the filing of a pesticide petition (PP
2E8096) by Exponent, Inc., 1150
Connecticut Ave., Suite 1100,
Washington, DC 20036, on behalf of
Becker Underwood, Inc., 801 Dayton
Avenue, Ames, IA 50010. The petition
requested that 40 CFR 180.910 be
amended by establishing an exemption
from the requirement of a tolerance for
residues of ammonium persulfate (CAS
Reg. No. 7727-54—0) when used as an
inert ingredient (preservative) in
pesticide formulations applied to
growing crops or raw agricultural
commodities after harvest at a
concentration not to exceed 0.05% by
weight in pesticide formulations. That
document referenced a summary of the
petition prepared by Exponent, Inc., the
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petitioner, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “‘inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(c)(2)(A)(@i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue . . . .”

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the

toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

Consistent with FFDCA section
408(c)(2)(A), and the factors specified in
FFDCA section 408(c)(2)(B), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for ammonium
persulfate including exposure resulting
from the exemption established by this
action. EPA’s assessment of exposures
and risks associated with ammonium
persulfate follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by ammonium persulfate as well as the
no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies

The acute oral and dermal rat lethal
dose (LD)sos are 495 milligram/kilogram
body weight (mg/kg bw) and >2,000 mg/
kg bw, respectively. The inhalation
lethal concentration (LC)so for
ammonium persulfate in rats is >2,950
mg/cubic meter (m3). It is irritating to
the eyes but not the skin. It is not a
dermal sensitizer.

Several subchronic studies were
available for review for the sodium,
potassium and ammonium salts of
persulfate. In a 28 day oral (diet)
toxicity study in rats, toxicity was
manifested as decreased relative adrenal
weight at 600 parts per million (ppm)
(82 mg/kg/day). The NOAEL was 300
ppm; equal to 41 mg/kg/day. In a 3
months oral (diet) toxicity study in
dogs, toxicity was not observed at doses
up to 333 mg/kg/day, the highest dose
tested. In a toxicity study in rats,
ammonium persulfate was administered

via inhalation for 13 weeks then
allowed a 6-week recovery period.
Toxicity was manifested as rales,
increased respiratory rate, inflammation
of the trachea and bronchi/bronchioles,
decreased body weight, and increased
lung weight at 25 mg/m3. The NOAEL
was 10.3 mg/m3.

The reproductive and developmental
toxicity of ammonium persulfate has
been tested in rats. Parental, offspring
and reproduction toxicity was not
observed at doses up to 250 mg/kg/day,
the highest dose tested.

Available mutagenicity and
genotoxicity studies included the Ames
test, gene mutation and chromosomal
aberration assays. Ammonium
persulfate produced negative results in
all of these studies.

Oral and inhalation studies of the
carcinogenic and promoting potential of
ammonium persulfate do not exist;
however, the carcinogenic and
promoting potential of ammonium
persulfate was tested in a non-guideline
study via the dermal route of exposure.
In a tumor promotion study, mice were
treated dermally with ammonium
persulfate biweekly for 51 weeks. In
another study, mice were treated
topically with a solution of 200 mg/
milliliter (mL) ammonium persulfate for
51 weeks. The incidence of tumors did
not increase in either study.

Neurotoxicity and immunotoxicity
studies were not available for review.
However, evidence of neurotoxicity and
immunotoxicity of ammonium
persulfate was not observed in the
submitted studies.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
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degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

There was no hazard attributable to a
single exposure seen in the toxicity
database for ammonium persulfate.
Therefore, ammonium persulfate is not
expected to pose an acute risk.

The NOAEL for ammonium persulfate
was established at 300 ppm; equal to 41
mg/kg/day based on the 28-day repeat
dose oral toxicity study in rats based on
decreased relative adrenal weight at 600
ppm (82 mg/kg/day). The chronic risk
assessment for ammonium persulfate is
based on this endpoint and the chronic
reference dose (cRfD) is 0.41 mg/kg/day.
The additional Food Quality Protection
Act (FQPA) uncertainty factor of 3X is
applied for use of short-term study for
a long-term risk assessment. EPA
concluded that the uncertainty factor of
3X is adequate because the end point
selected for the risk assessment is very
conservative since no effects on absolute
adrenal weight was observed; relative
weight could be due to slight decrease
in body weight; no other systemic
toxicity was seen at this dose level and
there were no systemic toxicity
observed in a 90-day toxicity study in
dogs which considered as long term
study. Since the FQPA safety factor (SF)
has been reduced to 3X, the cPAD is
0.14 mg/kg/day. The NOAEL for
inhalation exposure has been
established as 10.3 mg/m?3 (3 mg/kg/day)
based on reversible rales and respiratory
rate increases in rats. For dermal
exposures, the NOAEL for ammonium
persulfate is based on the chronic oral
NOAEL with an assumption of 100%
dermal adsorption.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to ammonium persulfate, EPA
considered exposure under the
proposed exemption from the
requirement of a tolerance. EPA
assessed dietary exposures from
ammonium persulfate in food as
follows:

An acute dietary risk assessment was
not conducted because no endpoint of
concern following a single exposure was
identified in the available studies. A
chronic dietary exposure assessment
was completed and performed using the
Dietary Exposure Evaluation Model
DEEM-FCIDTM, Version 3.16.which

includes food consumption information
from the U.S. Department of
Agriculture’s National Health and
Nutrition Examination Survey, “What
We Eat In America”, (NHANES/
WWEIA). This dietary survey was
conducted from 2003 to 2008. In the
absence of actual residue data, the inert
ingredient evaluation is based on a
highly conservative model that assumes
that the residue level of the inert
ingredient would be no higher than the
highest established tolerance for an
active ingredient on a given commodity.
Implicit in this assumption is that there
would be similar rates of degradation
between the active and inert ingredient
(if any) and that the concentration of
inert ingredient in the scenarios leading
to these highest of tolerances would be
no higher than the concentration of the
active ingredient. The model assumes
100 percent crop treated (PCT) for all
crops and that every food eaten by a
person each day has tolerance-level
residues. A complete description of the
general approach taken to assess inert
ingredient risks in the absence of
residue data is contained in the
memorandum entitled “Alkyl Amines
Polyalkoxylates (Cluster 4): Acute and
Chronic Aggregate (Food and Drinking
Water) Dietary Exposure and Risk

Assessments for the Inerts” (D361707, S.

Piper, 2/25/09) and can be found at
http://www.regulations.gov in docket ID
number EPA-HQ-OPP-2008—-0738.

2. Dietary exposure from drinking
water. For the purpose of the screening
level dietary risk assessment to support
this request for an exemption from the
requirement of a tolerance for
ammonium persulfate, a conservative
drinking water concentration value of
100 parts per billion (ppb) based on
screening level modeling was used to
assess the contribution to drinking
water for the chronic dietary risk
assessments for parent compound.
These values were directly entered into
the dietary exposure model.

3. From non-dietary exposure. The
term “residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., textiles (clothing and diapers),
carpets, swimming pools, and hard
surface disinfection on walls, floors,
tables).

While there are no current or
proposed residential uses for
ammonium persulfate, it is possible that
ammonium persulfate may be used as
an inert ingredient in pesticide products
for which short-term and intermediate-
term residential exposures may result.
In the absence of specific residential
exposure scenarios, risk estimates for
residential exposures to ammonium

persulfate can be modeled based on
occupational exposure assessments.
Occupational exposure assessments for
ammonium persulfate for occupational
mixer/loader/applicator exposure and
occupational post-application exposure
for comparable use scenarios (e.g., low
pressure handwand turf application)
with only baseline personal protective
equipment result in MOEs of 10,000 or
greater (i.e., exposures are not of
concern). Given the larger treatment
areas and higher concentrations used in
these occupational use pesticide
products than would be seen in
residential uses, MOEs for residential
use scenarios would exceed 1,000 or
more and therefore there are no
concerns for residential exposures to
ammonium sulfate.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA has not found ammonium
persulfate to share a common
mechanism of toxicity with any other
substances, and ammonium persulfate
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that ammonium persulfate
does not have a common mechanism of
toxicity with other substances. For
information regarding EPA’s efforts to
determine which chemicals have a
common mechanism of toxicity and to
evaluate the cumulative effects of such
chemicals, see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA SF. In applying this provision,
EPA either retains the default value of
10X, or uses a different additional safety
factor when reliable data available to
EPA support the choice of a different
factor.
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2. Prenatal and postnatal sensitivity.
There is no evidence of increased
susceptibility of infants and children
following exposure to ammonium
persulfate. In the reproductive and
developmental toxicity study of
ammonium persulfate in rats, parental,
offspring and reproduction toxicity was
not observed at doses up to 250 mg/kg/
day, the highest dose tested.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 3X. That decision is
based on the following findings:

i. The toxicity database for
ammonium persulfate is partially
complete. The additional uncertainty
FQPA factor of 3X is applied for use of
short-term study for long term risk
assessment.

ii. There is no indication that
ammonium persulfate is a neurotoxic
chemical and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that
ammonium persulfate results in
increased susceptibility in rats in utero
or in young in the reproductive and
developmental screening study.

iv. Tﬁere is no evidence of any
triggers for immunotoxicity in the
available database, therefore there is no
need for an immunotoxicity study at
this time or an additional UF factor to
account for lack of an immunotoxicity
study.

v. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100% CT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to ammonium
persulfate in drinking water. EPA used
similarly conservative assumptions to
assess postapplication exposure of
children as well as incidental oral
exposure of toddlers. These assessments
will not underestimate the exposure and
risks posed by ammonium persulfate.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and

residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, ammonium
persulfate is not expected to pose an
acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to ammonium
persulfate from food and water will
utilize <1% of the cPAD for children 1-
2 years old, the population group
receiving the greatest exposure.

3. Short- and Intermediate-term risk.
A short- & intermediate-term adverse
effect was identified for ammonium
persulfate. Short- and intermediate-term
risk is assessed based on short- and
intermediate-term residential exposure
plus chronic dietary exposure. While
there are no current or proposed
residential uses for ammonium
persulfate, it is possible that ammonium
persulfate may be used as an inert
ingredient in pesticide products for
which short- and intermediate-term
residential exposures may result.
Margins of exposure (MOEs) for short-
and intermediate-term residential use
scenarios have been calculated and
exceed 10,000 or more and therefore,
since the level of concern is for MOEs
of 300 or less, there are no concerns for
residential exposures to ammonium
persulfate.

4. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of mutagenicity and lack of
evidence of tumors in the tumor
promoting studies via dermal route, and
lack of carcinogenicity for sulfates and
ammonia (break down products),
ammonium persulfate is not expected to
pose a cancer risk to humans.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to ammonium
persulfate residues.

V. Other Considerations
A. Analytical Enforcement Methodology

Although EPA is establishing a
limitation on the amount of ammonium
persulfate that may be used in pesticide
formulations, an analytical enforcement
methodology is not necessary for this
exemption from the requirement of

tolerance. The limitation will be
enforced through the pesticide
registration process under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA), 7 U.S.C. 136 et seq. EPA
will not register any pesticide for sale or
distribution for use on growing crops
with concentrations of ammonium
persulfate exceeding 0.05% by weight of
the formulation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for ammonium persulfate.

VI. Conclusions

Therefore, an exemption from the
requirement of a tolerance is established
under 40 CFR 180.910 for ammonium
persulfate (CAS Reg. No. 7727-54-0)
when used as an inert ingredient
(preservative) in pesticide formulations
applied to growing crops and raw
agricultural commodities after harvest at
a concentration not to exceed 0.05% by
weight.

VII. Statutory and Executive Order
Reviews

This action establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled ‘“Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
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Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States

or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VIII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.

Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: September 1, 2016.

Daniel J. Rosenblatt,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2.In § 180.910, add alphabetically the

following inert ingredient to the table to
read as follows:

§180.910 Inert ingredients used pre- and
post-harvest; exemptions from the
requirement of a tolerance.

Inert ingredients Limits Uses
Ammonium persulfate (CAS Reg.NOo. 7727—54-0) .....cccceeiiiiiiiiieiiieee e 0.05% Preservative

[FR Doc. 2016-22366 Filed 9—15—16; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90

[PS Docket Nos. 12-94, 06—229, 06—150;
FCC 16-117]

Implementing Public Safety Broadband
Provisions of the Middle Class Tax
Relief and Job Creation Act of 2012

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) addresses the 758—769/
788-799 MHz band, which the
Commission licensed to the First
Responder Network Authority (FirstNet)
on a nationwide basis pursuant to the

provisions of the Middle Class Tax
Relief and Job Creation Act of 2012. We
provide a mechanism to facilitate the
relocation of the public safety
narrowband incumbents currently
operating on FirstNet’s spectrum. We
also affirmatively decline at this time to
impose specific build-out requirements
on FirstNet as a condition of renewal of
its license.

DATES: Effective October 17, 2016.

FOR FURTHER INFORMATION CONTACT:
Roberto Mussenden, Policy and
Licensing Division, Public Safety and
Homeland Security Bureau, (202) 418—
1428.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order in PS Docket No. 12—-94, FCC
16-117, adopted on August 24, 2016
and released on August 25, 2016. The
document is available for download at
http://fjallfoss.fcc.gov/edocs_public/.
The complete text of this document is
also available for inspection and
copying during normal business hours

in the FCC Reference Information
Center, Portals II, 445 12th Street SW.,
Room CY-A257, Washington, DC 20554.
To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to
FCC504@fcc.gov or call the Consumer &
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418—-0432 (TTY).

1. In 2013, the Commission’s Notice
of Proposed Rulemaking (NPRM) sought
comment on implementation of certain
provisions of the Public Safety
Spectrum Act, including how to relocate
narrowband incumbents operating on
the spectrum licensed to FirstNet, and
how to address FirstNet’s renewal
expectations, including whether
FirstNet should be subject to
Commission-initiated build-out
requirements.

2. In the Report and Order, the
Commission permits narrowband
incumbents to remain on FirstNet’s
licensed spectrum until August 31,
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2017, after which they will be required
to vacate absent FirstNet’s express
consent to remain longer. In addition,
the Commission prohibits continued
operation by incumbents that have
either previously discontinued
operations or that are no longer in
operation after the effective date of the
Report and Order, and prohibits all
narrowband incumbents from deploying
additional facilities on FirstNet’s
licensed spectrum beyond those
currently deployed as of the adoption
date of the Report and Order.
Accordingly, as of the adoption date of
the Report and Order, the Commission
terminates all authority to initiate new
deployments pursuant to waivers
previously granted by the Commission
or Bureau, which had authorized
deployment beyond the 2007 deadline.

3. The Commission states specifies
that under existing rules, any TV studio-
transmitter links, TV relay stations, and
TV translator relay stations operating on
the FirstNet spectrum under Part 74,
subpart G of the Commission’s rules
must cease operations within 120 days
of receiving notice from FirstNet.

4. The Commission concludes that
there is no need or legal basis at this
time for it to play a role in resolving
disputes between FirstNet and
incumbent licensees over relocation
costs. The Commission also finds there
is no need at this time to establish
additional Commission rules to ensure
rural coverage or any of the other
requirements for renewal of FirstNet’s
license.

Procedural Matters
A. Final Regulatory Flexibility Analysis

5. The Final Regulatory Flexibility
Analysis required by section 604 of the
Regulatory Flexibility Act, 5 U.S.C. 604,
is included in Appendix D of the Report
and Order.

B. Paperwork Reduction Act of 1995
Analysis

6. The Report and Order document
does not contain new or modified
information collection requirements
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13.

Final Regulatory Flexibility Analysis

7. As required by the Regulatory
Flexibility Act (RFA), an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated into the NPRM of this
proceeding. The Commission sought
written public comment on the IRFA.
The RFA requires that an agency
prepare a regulatory flexibility analysis
for notice-and-comment rulemaking
proceedings, unless the agency certifies

that ““the rule will not, if promulgated,
have a significant economic impact on
a substantial number of small entities.”
The RFA generally defines “small
entity” as having the same meaning as
the terms “small business,” “small
organization,” and ‘‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term “small business concern”
under the Small Business Act. A “small
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA). The present
Final Regulatory Flexibility Analysis
(FRFA) conforms to the RFA.

A. Need for, and Objectives of, the
Proposed Rules

8. In the Report and Order, we
regulate the transition of different
classes of incumbents now occupying
portions of the spectrum to be licensed
to FirstNet. These actions are based on
our established authority under the
Communications Act to regulate use of
the spectrum consistent with the public
interest, convenience and necessity and
our authority under the Public Safety
Spectrum Act “to take all actions
necessary to facilitate the transition” of
the existing public safety broadband
spectrum to FirstNet.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

9. There were no comments filed that
specifically addressed the rules and
policies proposed in the IRFA.

C. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

10. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
generally defines the term ““small
entity” as having the same meaning as
the terms ““small business,” “small
organization,” and ‘‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“small business concern”
under the Small Business Act. A small
business concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.

11. Small Businesses, Small
Organizations, and Small Governmental
Jurisdictions. Our action may, over time,
affect small entities that are not easily

categorized at present. We therefore
describe here, at the outset, three
comprehensive, statutory small entity
size standards. First, nationwide, there
are a total of approximately 27.5 million
small businesses, according to the SBA.
In addition, a “small organization” is
generally “any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.” Nationwide, as of 2007, there
were approximately 1,621,315 small
organizations. Finally, the term “small
governmental jurisdiction” is defined
generally as “governments of cities,
towns, townships, villages, school
districts, or special districts, with a
population of less than fifty thousand.”
Census Bureau data for 2011 indicate
that there were 89,476 local
governmental jurisdictions in the
United States. We estimate that, of this
total, as many as 88,506 entities may
qualify as “small governmental
jurisdictions.” Thus, we estimate that
most governmental jurisdictions are
small.

12. Public Safety Radio Licensees. As
a general matter, Public Safety Radio
Licensees include police, fire, local
government, forestry conservation,
highway maintenance, and emergency
medical services. For the purpose of
determining whether a Public Safety
Radio Licensee is a small business as
defined by the SBA, we use the broad
census category, Wireless
Telecommunications Carriers (except
Satellite). This definition provides that
a small entity is any such entity
employing no more than 1,500 persons.
With respect to local governments, in
particular, since many governmental
entities comprise the licensees for these
services, we include under public safety
services the number of government
entities affected. According to
Commission records, there are a total of
approximately 133,870 licenses within
these services. There are 2,442 licenses
in the 4.9 GHz band, based on an FCC
Universal Licensing System search of
May 23, 2012. We estimate that fewer
than 2,442 public safety radio licensees
hold these licenses because certain
entities may have multiple licenses.

13. Regional Planning Committees.
Neither the Commission nor the SBA
has developed a small business size
standard specifically applicable to
Regional Planning Committees (RPCs)
and the National Regional Planning
Council (NRPC). As described by the
NRPC, “[t]he National Regional
Planning Council (NRPC) is an advocacy
body formed in 2007 that supports
public safety communications spectrum
management by Regional Planning
Committees (RPC) in the 700 MHz and
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800 MHz NPSPAC public safety
spectrum as required by the Federal
Communications Commission.” The
NRPC states that “Regional Planning
Committees consist of public safety
volunteer spectrum planners and
members that dedicate their time, in
addition to the time spent in their
regular positions, to coordinate
spectrum efficiently and effectively for
the purpose of making it available to
public safety agency applicants in their
respective region.” There are 54 formed
RPCs and one unformed RPC. The
Commission has not developed a small
business size standard specifically
applicable to RPCs and the NRPC. The
SBA rules, however, contain a
definition for Wireless
Telecommunications Carriers (except
Satellite) which encompasses business
entities engaged in radiotelephone
communications employing no more
than 1,500 persons. Under this category
and size standard, we estimate that all
of the RPCs and the NRPC can be
considered small.

14. Radio and Television
Broadcasting and Wireless
Communications Equipment
Manufacturing. The Census Bureau
defines this category as follows: “This
industry comprises establishments
primarily engaged in manufacturing
radio and television broadcast and
wireless communications equipment.
Examples of products made by these
establishments are: Transmitting and
receiving antennas, cable television
equipment, GPS equipment, pagers,
cellular phones, mobile
communications equipment, and radio
and television studio and broadcasting
equipment.” The SBA has developed a
small business size standard for Radio
and Television Broadcasting and
Wireless Communications Equipment
Manufacturing, which is: All such firms
having 750 or fewer employees.
According to Census Bureau data for
2007, there were a total of 939
establishments in this category that
operated for part or all of the entire year.
According to Census bureau data for
2007, there were a total of 919 firms in
this category that operated for the entire
year. Of this total, 771 had fewer than
100 employees and 148 had more than
100 employees. Thus, under that size
standard, the majority of firms can be
considered small.

D. Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

15. Our actions will not require any
reporting, recordkeeping or other
compliance requirements.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities and
Significant Alternatives Considered

16. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
approach, which may include the
following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

17. Nonetheless, we recognized there
may arguably be a significant number of
small entities currently operating in
FirstNet’s spectrum that would need
relocation. Thus, one mechanism the
Commission considered to minimize the
economic burden on incumbent
operators was to consider whether
FirstNet or some third party source
could fund relocation, thereby relieving
any incumbent small entities of this
potentially substantial economic
burden. It also evaluated whether
FirstNet could accommodate incumbent
narrowband operations within a portion
of its licensed spectrum, either
indefinitely or on a transitional basis.

F. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

18. None.
G. Report to Congress

19. The Commission will not send a
copy of this Report and Order to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A), because the Commission
did not adopt any rules of particular
applicability.

Ordering Clauses

20. Accordingly, it is ordered that,
pursuant to sections 1, 4(i), 4(j), 301,
303, and 316 of the Communications
Act of 1934, as amended, 47 U.S.C. 151,
154(i), 154(j), 301, 303, 316, as well as
Title VI of the Middle Class Tax Relief
and Job Creation Act of 2012, Public
Law 112-96, 126 Stat. 156, the Report
and Order is hereby adopted.

Federal Communications Commission.
Gloria J. Miles,

Federal Register Liaison Officer, Office of the
Secretary.

[FR Doc. 2016—-22361 Filed 9-15-16; 8:45 am|
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 150916863—6211-02]
RIN 0648-XE878

Fisheries of the Exclusive Economic
Zone Off Alaska; Exchange of Flatfish
in the Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; reallocation.

SUMMARY: NMFS is exchanging
allocations of Amendment 80
cooperative quota (CQ) for Amendment
80 acceptable biological catch (ABC)
reserves. This action is necessary to
allow the 2016 total allowable catch of
flathead sole, rock sole, and yellowfin
sole in the Bering Sea and Aleutian
Islands management area to be
harvested.

DATES: Effective September 16, 2016,
through December 31, 2016.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
Bering Sea and Aleutian Islands
management area (BSAI) according to
the Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2016 flathead sole, rock sole, and
yellowfin sole Amendment 80
allocations of the total allowable catch
(TAC) specified in the BSAI are 13,753
metric tons (mt), 44,990 mt, and 110,113
mt as established by the final 2016 and
2017 harvest specifications for
groundfish in the BSAI (81 FR 14773,
March 18, 2016). The 2016 flathead sole,
rock sole, and yellowfin sole
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BSAI This action also decreases and
increases the TACs and Amendment 80
ABC reserves by the corresponding
amounts. Tables 11 and 13 of the final
2016 and 2017 harvest specifications for
groundfish in the BSAI (81 FR 14773,
March 18, 2016) and as revised (81 FR
62833, September 13, 2016) are further
revised as follows:

sole Amendment 80 allocations of the
TAC for 4,925 mt of yellowfin sole
Amendment 80 ABC reserves under
§679.91(i). Therefore, in accordance
with §679.91(i), NMFS exchanges 3,900
mt of flathead sole and 1,025 mt of rock
sole Amendment 80 allocations of the
TAC for 4,925 mt of yellowfin sole
Amendment 80 ABC reserves in the

Amendment 80 ABC reserves are 40,408
mt, 92,872 mt, and 60,456 mt as
established by the final 2016 and 2017
harvest specifications for groundfish in
the BSAI (81 FR 14773, March 18,
2016).

The Alaska Seafood cooperative has
requested that NMFS exchange 3,900 mt
of flathead sole and 1,025 mt of rock

TABLE 11—FINAL 2016 COMMUNITY DEVELOPMENT QUOTA (CDQ) RESERVES, INCIDENTAL CATCH AMOUNTS (ICAS), AND
AMENDMENT 80 ALLOCATIONS OF THE ALEUTIAN ISLANDS PACIFIC OCEAN PERCH, AND BSAI FLATHEAD SOLE, RocK
SOLE, AND YELLOWFIN SOLE TACS

[Amounts are in metric tons]

Pacific ocean perch Flathead sole Rock sole Yellowfin sole

Sector Eastern Central Western

Aleutian Aleutian Aleutian BSAI BSAI BSAI

District District District
TAC s 7,900 7,000 9,000 16,685 55,425 149,990
cbhQ 845 749 963 1,832 5,460 16,473
ICA e 200 75 10 5,000 6,000 3,500
BSAI trawl limited access .... 685 618 161 0 0 14,979
Amendment 80 .........cccceeeriieenne 6,169 5,558 7,866 9,853 43,965 115,038
Alaska Groundfish Cooperative . 3,271 2,947 4,171 1,411 11,129 43,748
Alaska Seafood Cooperative ................... 2,898 2,611 3,695 8,442 32,836 71,290

Note: Sector apportionments may not total precisely due to rounding.

TABLE 13—FINAL 2016 AND 2017 ABC SURPLUS, COMMUNITY DEVELOPMENT QUOTA (CDQ) ABC RESERVES, AND
AMENDMENT 80 ABC RESERVES IN THE BSAI FOR FLATHEAD SOLE, ROCK SOLE, AND YELLOWFIN SOLE
[Amounts are in metric tons]

Sector 2016 Flathead 2016 Rock 2016 Yellowfin | 2017 Flathead 2017 Rock 2017 Yellowfin
sole sole sole sole sole sole

ABC ..o 66,250 161,100 211,700 64,580 145,000 203,500

TAC .............. 16,685 55,425 149,990 21,000 57,100 144,000

ABC surplus ..... 49,565 105,675 61,710 43,580 87,900 59,500

ABC reserve ........... 49,565 105,675 61,710 43,580 87,900 59,500

CDQ ABC reserve .......ccccuee.... 5,257 11,778 6,179 4,663 9,405 6,367

Amendment 80 ABC reserve ................... 44,308 93,897 55,531 38,917 78,495 53,134
Alaska  Groundfish  Cooperative  for

201671 o 4,145 22,974 24,019 n/a n/a n/a

Alaska Seafood Cooperative for 20161 .. 40,163 70,923 31,512 n/a n/a n/a

1The 2017 allocations for Amendment 80 species between Amendment 80 cooperatives and the Amendment 80 limited access sector will not
be known until eligible participants apply for participation in the program by November 1, 2016.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the flatfish exchange by the

Alaska Seafood cooperative the BSAIL
Since these fisheries are currently open,
it is important to immediately inform
the industry as to the revised
allocations. Immediate notification is
necessary to allow for the orderly
conduct and efficient operation of this
fishery, to allow the industry to plan for
the fishing season, and to avoid
potential disruption to the fishing fleet
as well as processors. NMFS was unable
to publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of September 7, 2016.

The AA also finds good cause to
waive the 30-day delay in the effective

date of this action under 5 U.S.C.
553(d)(3). This finding is based upon

the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 13, 2016.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2016-22338 Filed 9-15—16; 8:45 am|
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 984
[Doc. No. AMS-SC-16-0062; SC16-984-2
PR]

Walnuts Grown in California; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
implement a recommendation from the
California Walnut Board (Board) to
increase the assessment rate established
for the 2016—17 and subsequent
marketing years from $0.0379 to $0.0465
per kernelweight pound of assessable
walnuts. The Board locally administers
the marketing order and is comprised of
growers and handlers of walnuts
operating within the area of production.
Assessments upon walnut handlers are
used by the Board to fund reasonable
and necessary expenses of the program.
The marketing year begins September 1
and ends August 31. The assessment
rate would remain in effect indefinitely
unless modified, suspended, or
terminated.

DATES: Comments must be received by
October 17, 2016.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule.
Comments must be sent to the Docket
Clerk, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720—8938; or
Internet: http://www.regulations.gov.
Comments should reference the
document number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.regulations.gov. All comments

submitted in response to this proposed
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Terry Vawter, Senior Marketing
Specialist, or Jeffrey Smutny, Regional
Director, California Marketing Field
Office, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487-5906, or Email:
Terry.Vawter@ams.usda.gov or
Jeffrey.Smutny@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Order No. 984, as amended (7 CFR part
984), regulating the handling of walnuts
grown in California, hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this proposed rule in
conformance with Executive Orders
12866, 13563, and 13175.

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the order now in
effect, California walnut handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as proposed herein
would be applicable to all assessable
walnuts beginning on September 1,
2016, and continue until amended,
suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law

and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This proposed rule would increase
the assessment rate for the 2016-17 and
subsequent marketing years from
$0.0379 to $0.0465 per kernelweight
pound of assessable walnuts.

The order provides authority for the
Board, with the approval of USDA, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. All members
of the Board, but one, are growers and
handlers of California walnuts. They are
familiar with the Board’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2015-16 and subsequent
marketing years, the Board
recommended, and USDA approved, an
assessment rate of $0.0379 per
kernelweight pound of assessable
walnuts that would continue in effect
from year to year unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Board or other
information available to USDA.

The Board met on June 9, 2016, and
unanimously recommended 2016—17
expenditures of $23,143,050 and an
assessment rate of $0.0465 per
kernelweight pound of assessable
walnuts. In comparison, last year’s
budgeted expenditures were
$22,668,980. The assessment rate of
$0.0465 is $0.0086 per pound higher
than the rate currently in effect. The
quantity of assessable walnuts for the
2016—17 marketing year is estimated at
553,000 tons inshell or 497,700,000
kernelweight pounds, which is the five-
year average of walnut production. At
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the recommended higher assessment
rate of $0.0465 per kernelweight pound,
the Board should collect approximately
$23,143,050 in assessment income,
making income and expenses equal. The
Board estimates it will begin the 2016—
17 marketing year with $9,827,284 in
their monetary reserve, which is well
within the requirements of the order.
The Board noted that sales of
California walnuts in the domestic
market have been declining in recent
years, and embarked upon an enhanced
market development and promotion

program that would reverse the trend.
Noting that making such a commitment
for a single year would likely not result
in long-term gains, they voted to
continue such market development and
promotion programs yet another year.
Thus, they are maintaining their
programs at a level near that of the
2015-16 marketing year.

In addition, personnel changes will
result in an overlap of duties and
expenses, as some positions will be
added so that experience and continuity
can be maintained in spite of staff

retirements. Thus, employee costs are
expected to be higher this marketing
year. Added to that, the implementation
of the Food Safety Modernization Act
(FSMA) may result in added costs to the
industry, and in some cases, to the
Board as well. For that reason, the
Grades and Standards Committee and
the Research Committee requested
increased budgets.

The following table compares major
budget expenditures recommended by
the Board for the 201516 and 2016-17
marketing years:

Budget expense categories 2015-16 2016-17
S aaT o o)=Y oT=Y o ET YR $ 1,846,500 $ 2,292,000
Travel/Board EXpPenseS/ANNUAL AUGIT ........oooi ittt et e ettt e e sttt e e st e e e sae e e e e bt e e sanseeesnreeeannees 191,000 206,000
Office EXPENSES .....ccccevvvveviveiiieiieeiene 254,000 262,000
Controlled Purchases ... 10,000 10,000
Crop Acreage Survey ... 100,000 0
(O] o] o I =53 1104 F= | (=PSRRI 130,000 130,000
Production RESEAICH DIrECIOT ........eiiiiiii it e e e e et e e e e s et eee e e e e s s beeeeeaeeessnsnneeeeesennnnneenaeeeann 94,500 175,000
ProduCtion RESEAICH .......ciiiiiiiiie ettt ettt e et e e sttt e e s bt e e e e aae e e esbeeeeasseaeeaseeaaaneeeeanneeeeanseeesanseeeaneen 1,700,000 1,800,000
SUSTAINADIIY PIOJECE ...ttt a ettt b et sh et et e e s ab e e bt e sa et e bt e sabe e beeaabeesaeesaneenans 75,000 75,000
Grades and Standards RESEAICK ........o..iii ittt e e e e et e e s abe e e ssb e e e eateeeesnneeeeneeeeanneeean 600,000 800,000
Domestic Market DeVEIOPIMENT ..o it e et e s e e e e e s s e e e snn e e e snr e e s anneeenan 18,478,440 18,398,040
RESEIVE fOr CONIINGENCY .....eiiiiiiieiieie ettt ettt e e be e bt sae e e be e sab e e b e e s an e e saeenreenbneeas 32,790 59,010

The assessment rate recommended by
the Board was derived by dividing
anticipated assessment revenue needed
by estimated shipments of California
walnuts certified as merchantable. The
553,000 ton (inshell) estimate for
merchantable shipments is an average of
shipments during three prior years.
Pursuant to § 984.51(b) of the order, this
figure is converted to a merchantable
kernelweight basis using a factor of 0.45
(553,000 tons x 2,000 pounds per ton x
0.45), which yields 497,700,000
kernelweight pounds. At $0.0465 per
pound, the new assessment rate should
generate $23,143,050 in assessment
income, which is equal to estimated
expenses.

Section 984.69 of the order authorizes
the Board to carry over excess funds
into subsequent marketing years as a
reserve, provided that funds already in
the reserve do not exceed approximately
two years’ budgeted expenses. Current
reserve funds total $9,827,284 and are
well within that requirement.

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the Board or
other available information.

Although this assessment rate would
be effective for an indefinite period, the
Board would continue to meet prior to
or during each marketing year to
recommend a budget of expenses and
consider recommendations for

modification of the assessment rate. The
dates and times of Board meetings are
available from the Board or USDA.
Board meetings are open to the public
and interested persons may express
their views at these meetings. USDA
would evaluate Board recommendations
and other available information to
determine whether modification of the
assessment rate is needed. Further
rulemaking would be undertaken as
necessary. The Board’s 2016—17 budget
and those for subsequent marketing
years would be reviewed, and, as
appropriate, approved by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 5,700
growers of California walnuts in the
production area and approximately 90

handlers subject to regulation under the
order. The Small Business
Administration (SBA) defines small
agricultural businesses (13 CFR 121.201)
as those having annual receipts of less
than $750,000, and small agricultural
service firms are defined as those having
annual receipts of less than $7,500,000.

According to USDA’s National
Agricultural Statistics Service’s
(NASS’s) 2012 Census of Agriculture,
approximately 86 percent of California’s
walnut farms were smaller than 100
acres. Further, NASS reports that the
average yield for 2014 was 1.97 tons per
acre, and the average price received for
2014 was $3,230 per ton.

A 100-acre farm with an average yield
of 1.97 tons per acre would therefore
have been expected to produce about
197 tons of walnuts during 2014-15
marketing year. At $3,230 per ton, that
farm’s production would have had an
approximate value of $636,310. Since
Census of Agriculture information
indicates that the majority of
California’s walnut farms are smaller
than 100 acres, it could be concluded
that the majority of the growers had
receipts of less than $636,310 in 2014—
15, which is well below the SBA
threshold of $750,000. Thus, the
majority of California’s walnut growers
would be considered small growers
according to SBA’s definition.

According to information supplied by
the Board, approximately two-thirds of
California’s walnut handlers shipped
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merchantable walnuts valued under
$7,500,000 during the 2014-15
marketing year, and would, therefore, be
considered small businesses according
to the SBA definition.

This proposed rule would increase
the assessment rate and collected from
handlers for the 2016—-17 and
subsequent marketing years from
$0.0379 to $0.0465 per kernelweight
pound of assessable walnuts. The Board
unanimously recommended 2016—17
expenditures of $23,143,050 and an
assessment rate of $0.0465 per
kernelweight pound of assessable
walnuts. The proposed assessment rate
of $0.0465 is $0.0086 higher than the
2015-16 rate. The quantity of assessable
walnuts for the 2016—17 marketing year
is estimated at 553,000 tons inshell
weight, or 497,700,000 kernelweight
pounds. Thus, the $0.0465 rate should
provide $23,143,050 in assessment
income.

The increased assessment rate is due
to continuing domestic marketing and
promotion programs, as well as to
increased personnel and committee
expenses. The Board believes that
California walnut sales can be improved
in the domestic market through
continued promotional activities. In
addition, the Grades and Standards and
Research Committees have asked for
additional funds in case the
implementation of FSMA requires new
methods or processes for growing,
harvesting, and shipping walnuts.

The major expenses for the 2016-17
marketing year include: $2,292,000 for
employee expenses; $206,000 for travel,
board expenses, and annual audit
expenses; $262,000 for office expenses;
$10,000 for controlled purchases; $0 for
the crop acreage survey; $130,000 for
the crop estimate; $175,000 for the
salary of the Production Research
Director; $1,800,000 for production
research; $75,000 for sustainability;
$800,000 for grades and standards
research; $18,398,040 for domestic
market development projects; and
$59,010 for the contingency reserve.

By comparison, the major expenses
for the 2015—16 marketing year include:
$1,846,500 for employee expenses;
$191,000 for travel, board expenses, and
annual audit expenses; $254,000 for
office expenses; $10,000 for controlled
purchases; $100,000 for the crop acreage
survey; $130,000 for the crop estimate;
$94,500 for the salary of the Production
Research Director; $1,700,000 for
production research; $75,000 for
sustainability; $600,000 for grades and
standards research; $18,478,440 for
domestic market development projects;
and $32,790 for the contingency reserve.

The Board reviewed and unanimously
recommended 2016—17 expenditures of
$23,143,050. Prior to arriving at this
budget, the Board considered a
recommendation from the Budget and
Personnel Committee (committee),
which also reviewed the proposed
budget. The committee debated the
relative value of the increased
assessment rate, given the focus on
domestic promotion programs. They
also considered information from
various other committees, who
deliberated and formulated their own
budgets of expenses and made their
recommendations to the committee.
Those committees include the Market
Development, Production Research, and
Grades and Standards Committees.

The Budget and Personnel Committee
considered alternative expenditure
levels, such as reducing the proposed
budgets recommended by the other
committees, and changing the funding
for domestic marketing projects, as well
as not increasing the assessment rate.
The committee ultimately decided that
the proposed expenditures and
assessment rate were reasonable and
necessary to assist in improving
domestic sales, maintaining staff
continuity, and preparing for potential
FSMA mandates. Thus, the committee
unanimously agreed to recommend the
proposed budget to the Board.

The assessment rate of $0.0465 per
kernelweight pound of assessable
walnuts was derived by dividing
anticipated assessment revenue needed
by expected shipments of California
walnuts certified as merchantable.
Merchantable shipments for the year are
estimated at 497,700,000 pounds. It was
determined that $23,143,050 in
assessment income was needed, and
assessment income would equal
expenses of $23,143,050.

Unexpended funds may be retained in
a financial reserve, provided that funds
in the financial reserve do not exceed
approximately two years’ budgeted
expenses.

According to NASS, the season
average grower prices for the years 2013
and 2014 were $3,710 and $3,230 per
ton, respectively. These prices provide a
range within which the 2016-17 season
average price could fall. Dividing these
average grower prices by 2,000 pounds
per ton provides an inshell price per
pound range of $1.62 to $1.86. Dividing
these inshell per pound prices by the
0.45 conversion factor (inshell to
kernelweight) established in the order
yields a 2016—17 price range estimate of
$3.60 to $4.13 per kernelweight pound
of assessable walnuts.

To calculate the percentage of grower
revenue represented by the assessment

rate, the assessment rate of $0.0465 per
kernelweight pound is divided by the
low and high estimates of the price
range. The estimated assessment
revenue for the 2016—17 marketing year
as a percentage of total grower revenue
will thus likely range between 1.13 and
1.29 percent.

This action would increase the
assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are minimal and uniform on all
handlers. However, these costs would
be offset by the benefits derived by the
operation of the marketing order. In
addition, the Board’s meeting was
widely publicized throughout the
California walnut industry, and all
interested persons were invited to
attend the meeting and encouraged to
participate in Board deliberations on all
issues. Like all Board meetings, the June
9, 2016, meeting was a public meeting
and all entities, both large and small,
were free to express views on this issue.
Finally, interested persons are invited to
submit comments on this proposed rule,
including the regulatory and
informational impacts of this action on
small businesses.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178 (Walnuts
Grown in California). No changes in
those requirements as a result of this
action are necessary. Should any
changes become necessary, they would
be submitted to OMB for approval.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
California walnut handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this action.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
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at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

A 30-day comment period is provided
to allow interested persons to respond
to this proposed rule. Thirty days is
deemed appropriate because: (1) The
2016—17 marketing year begins on
September 1, 2016, and the marketing
order requires that the rate of
assessment for each marketing year
apply to all assessable walnuts handled
during the year; and (2) handlers are
aware of this action, which was
unanimously recommended by the
Board at a public meeting and is similar
to other assessment rate actions issued
in past years.

List of Subjects in 7 CFR Part 984

Marketing agreements, Nuts,
Reporting and recordkeeping
requirements, Walnuts.

For the reasons set forth in the
preamble, 7 CFR part 984 is proposed to
be amended as follows:

PART 984—WALNUTS GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 984 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 984.347 is revised to read
as follows:

§984.347 Assessment rate.

On and after September 1, 2016, an
assessment rate of $0.0465 per kernel
weight pound is established for
California merchantable walnuts.

Dated: September 12, 2016.

Elanor Starmer,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2016—22249 Filed 9-15-16; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 984
[Doc. No. AMS-SC-16-0053, SC—16-984—1
PR]

Walnuts Grown in California; Proposed
Amendment to Marketing Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule invites
public comments on a proposed
amendment to Marketing Order No. 984,
which regulates the handling of walnuts

grown in California. The California
Walnut Board (Board), which is
responsible for the local administration
of the order and is comprised of walnut
producers and handlers operating
within the production area,
recommended an amendment that
would authorize the Board to borrow
from a commercial lending institution to
fund operations and marketing/research
expenses. Allowing the Committee to
utilize this customary business practice
would provide flexibility for the Board
while increasing its effectiveness.
DATES: Comments must be received by
November 15, 2016.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division,
Specialty Crops Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. Comments should
reference the document number and the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.regulations.gov. All
comments submitted in response to this
proposal will be included in the record
and will be made available to the
public. Please be advised that the
identity of the individuals or entities
submitting the comments will be made
public on the internet at the address
provided above.

FOR FURTHER INFORMATION CONTACT:
Geronimo Quinones, Marketing
Specialist, or Michelle P. Sharrow,
Rulemaking Branch Chief, Marketing
Order and Agreement Division,
Specialty Crops Program, AMS, USDA;
1400 Independence Avenue SW., Stop
0237, Washington, DG 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or Email:
Geronimo.Quinones@ams.usda.gov or
Michelle.Sharrow@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Antoinette
Carter, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Antoinette.Carter@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
Order No. 984, as amended (7 CFR part
984), regulating the handling of walnuts
grown in California, hereinafter referred

to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
12866, 13563, and 13175.

This proposal has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

Section 1504 of the Food,
Conservation, and Energy Act of 2008
(2008 Farm Bill) (Pub. L. 110-246)
amended section 18c¢(17) of the Act,
which in turn required the addition of
supplemental rules of practice to 7 CFR
part 900 (73 FR 49307; August 21,
2008). The additional supplemental
rules of practice authorize the use of
informal rulemaking (5 U.S.C. 553) to
amend Federal fruit, vegetable, and nut
marketing agreements and orders. USDA
may use informal rulemaking to amend
marketing orders based on the nature
and complexity of the proposed
amendments, the potential regulatory
and economic impacts on affected
entities, and any other relevant matters.

AMS has considered these factors and
has determined that the amendment
proposal is not unduly complex and the
nature of the proposed amendment is
appropriate for utilizing the informal
rulemaking process to amend the order.
A discussion of the potential regulatory
and economic impacts on affected
entities is discussed later in the “Initial
Regulatory Flexibility Analysis” section
of this rule.

The proposed amendment was
unanimously recommended by the
Board following deliberations at a
public meeting held on February 19,


mailto:Geronimo.Quinones@ams.usda.gov
mailto:Antoinette.Carter@ams.usda.gov
mailto:Michelle.Sharrow@ams.usda.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

63722

Federal Register/Vol. 81, No. 180/Friday, September 16, 2016 /Proposed Rules

2016. Currently, the order does not
allow the Board to borrow funds from a
commercial lending institution.
Allowing the Board to utilize this
customary business practice would help
to improve administration of the order
by providing it with the means for
ensuring continuity of operations when
its obligations are greater than available
assessment revenue and reserve funds.

Proposal—Borrowing From a
Commercial Lending Institution

Section 984.69 of the order,
Assessments, authorizes the Board to
collect assessments from handlers to
administer the program.

This proposa{)would provide the
Board with authority to borrow from a
commercial lending institution during
times of cash shortages. In the past, the
Board has utilized reserve funds
collected through handler assessments,
to help finance the advertising/
marketing program. However, due to the
increased size of the domestic
advertising program; relying on reserve
funds as a means to meet obligations
would make the program unsustainable
in the long term. History shows, the
most costly part of the program runs
during the first six months of the
marketing year and those expenditures
must be paid by mid-year. Since the
payments must be made before all
assessment fees are invoiced and
collected, a cash shortage may occur
during the year. Authorizing the Board
to borrow from a commercial lending
institution would help manage and
sustain the program during times of low
income while also ensuring continuity
of operations.

Therefore, for the reasons stated
above, it is proposed that § 984.69,
Assessments, be amended by adding a
new paragraph that would provide the
Board with authority to borrow from a
commercial lending institution when no
other funding is available.

Initial Regulatory Flexibility Analysis

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially

small entities acting on their own
behalf.

There are approximately 5,700
growers of California walnuts in the
production area and approximately 90
handlers subject to regulation under the
marketing order. The Small Business
Administration (SBA) defines small
agricultural producers as those having
annual receipts of less than $750,000,
and small agricultural service firms are
defined as those having annual receipts
of less than $7,500,000. (13 CFR
121.201)

According to USDA’s National
Agricultural Statistics Service’s
(NASS’s) 2012 Census of Agriculture,
approximately 86 percent of California’s
walnut farms were smaller than 100
acres. Further, NASS reports that the
average yield for 2014 was 1.97 tons per
acre, and the average price received for
2014 was $3,230 per ton.

A 100-acre farm with an average yield
of 1.97 tons per acre would therefore
have been expected to produce about
197 tons of walnuts during 2014-15
marketing year. At $3,230 per ton, that
farm’s production would have had an
approximate value of $636,310. Since
Census of Agriculture information
indicates that the majority of
California’s walnut farms are smaller
than 100 acres, it could be concluded
that the majority of the growers had
receipts of less than $636,310 in 2014—
15, which is well below the SBA
threshold of $750,000. Thus, the
majority of California’s walnut growers
would be considered small growers
according to SBA’s definition.

According to information supplied by
the Board, approximately two-thirds of
California’s walnut handlers shipped
merchantable walnuts valued under
$7,500,000 during the 2014-15
marketing year; and would, therefore, be
considered small handlers according to
the SBA definition.

The proposed rule would authorize
the Board to borrow from commercial
lending institutions. This would help to
ensure continuity in operations.

The Board reviewed and identified
the most costly portion of its domestic
advertising program. That portion of the
program operates during the first six
months of the Board’s marketing year
and costs must be paid by mid-year.
Since assessment revenues are collected
throughout the marketing year, not
enough is on hand when these large
payments are due. In the past, the Board
has used reserve funds to help pay for
marketing and advertising expenses.
However, due to the increased size of
the advertising program, the Board
cannot rely on reserve funds to cover
the costs. Based on this fact, the Board

believes the program could become
unsustainable in the long term.

While this action could result in a
temporary increase in handler
assessment costs, these increases would
be small and uniform on all handlers
and proportional to the size of their
businesses. These costs are expected to
be offset by the benefits derived from a
sustained marketing and advertising
program. Additionally, these costs
would help to ensure that the Board has
sufficient funds to meet its financial
obligations. Such stability is expected to
allow the Board to conduct a program
that would benefit all entities,
regardless of size. California walnut
producers should see an improved
business environment and a more
sustainable business model because of
the improved business efficiency.

Alternatives were considered to this
proposal, including making no change
at this time. However, the Board
believes it would be beneficial to have
the means and funds necessary to
effectively administer the program.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178,
“Vegetable and Specialty Crops.” No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
California walnut handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

The Board’s meeting was widely
publicized throughout the California
walnut production area. All interested
persons were invited to attend the
meeting and encouraged to participate
in Board deliberations on this issue.
Like all Board meetings, the February
19, 2016, meeting was public, and all
entities, both large and small, were
encouraged to express their views on
the proposal.

Finally, interested persons are invited
to submit comments on the proposed
amendment to the order, including
comments on the regulatory and
informational impacts of this action on
small businesses.
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Following analysis of any comments
received on the proposed amendment,
AMS will evaluate all available
information and determine whether to
proceed. If appropriate, a proposed rule
and referendum order would be issued,
and producers would be provided the
opportunity to vote for or against the
proposed amendment. Information
about the referendum, including dates
and voter eligibility requirements,
would be published in a future issue of
the Federal Register. A final rule would
then be issued to effectuate the
amendment if favored by producers
participating in the referendum.

AMS is committed to complying with
the E-Government Act to promote the
use of the internet and other
information technologies, to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this action. A small
business guide on complying with fruit,
vegetable, and specialty crop marketing
agreements and orders may be viewed
at: http://www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Antoinette
Carter at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

General Findings

The findings hereinafter set forth are
supplementary to the findings and
determinations which were previously
made in connection with the issuance of
the marketing order; and all said
previous findings and determinations
are hereby ratified and affirmed, except
insofar as such findings and
determinations may be in conflict with
the findings and determinations set
forth herein.

1. The marketing order as hereby
proposed to be amended, and all of the
terms and conditions thereof, would
tend to effectuate the declared policy of
the Act;

2. The marketing order as hereby
proposed to be amended regulates the
handling of walnuts grown in California
and is applicable only to persons in the
respective classes of commercial and
industrial activity specified in the
marketing order;

3. The marketing order as hereby
proposed to be amended is limited in
application to the smallest regional
production area which is practicable,
consistent with carrying out the
declared policy of the Act, and the
issuance of several orders applicable to
subdivisions of the production area

would not effectively carry out the
declared policy of the Act;

4. The marketing order as hereby
proposed to be amended prescribes,
insofar as practicable, such different
terms applicable to different parts of the
production area as are necessary to give
due recognition to the differences in the
production and marketing of walnuts
produced or packed in the production
area; and

5. All handling of walnuts produced
or packed in the production area as
defined in the marketing order is in the
current of interstate or foreign
commerce or directly burdens,
obstructs, or affects such commerce.

A 60-day comment period is provided
to allow interested persons to respond
to the proposal. Any comments received
on the amendment proposed in this rule
will be analyzed, and if AMS
determines to proceed based on all the
information presented, a producer
referendum would be conducted to
determine producer support for the
proposed amendment. If appropriate, a
final rule would then be issued to
effectuate the amendment favored by
producers participating in the
referendum.

List of Subjects in 7 CFR Part 984

Marketing agreements, Nuts,
Reporting and recordkeeping
requirements, Walnuts.

For the reasons set forth in the
preamble, 7 CFR part 984 is proposed to
be amended as follows:

PART 984—WALNUTS GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 984 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Amend § 984.69 by redesignating
paragraph (d) as (e) and adding a new
paragraph (d) to read as follows:

§984.69 Assessments.

* * * * *

(d) To provide funds for the
administration of the provisions of this
part during the part of a fiscal period
when neither sufficient operating
reserve funds nor sufficient revenue
from assessments on the current
season’s certifications are available, the
Board may accept payment of
assessments in advance or may borrow
money from a commercial lending
institution for such purposes.

* * * * *

Dated: September 12, 2016.
Elanor Starmer,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2016—-22247 Filed 9-15-16; 8:45 am|
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 989 and 999

[Doc. No. AMS-SC-16-0065; SC16—-989-2
PR]

Raisins Produced From Grapes Grown
in California and Imported Raisins;
Removal of Language

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Proposed rule.

SUMMARY: This proposed rule invites
comments on a recommendation by the
Raisin Administrative Committee
(Committee) to the remove the term
“midget” from the minimum grade
standards of the California raisin
marketing order (order). The marketing
order regulates the handling of raisins
produced from grapes grown in
California, and is administered locally
by the Committee. Recently, the U.S.
Standards for Grades of Processed
Raisins (standards) were amended to
remove the word “midget.” The
proposed change would make the
marketing order consistent with the
amended standards. Furthermore, this
rule would make a corresponding
change to the raisin import regulation as
required by the Agricultural Marketing
Agreement Act of 1937, as amended,
when changes are made to the size,
grade, maturity, or quality requirements
of the order.

DATES: Comments must be received by
October 17, 2016.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720—8938; or
Internet: http://www.regulations.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed on the Internet at: http://
www.regulations.gov. All comments
submitted in response to this proposal
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will be included in the record and will
be made available to the public. Please
be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
internet at the address provided above.

FOR FURTHER INFORMATION CONTACT:
Maria Stobbe, Marketing Specialist, or
Jeffery Smutny, Regional Director,
California Marketing Field Office,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or Email:
Maria.Stobbe@ams.usda.gov or
Jeffrey.Smutny@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
Agreement and Marketing Order No.
989, both as amended (7 CFR part 989),
regulating the handling of raisins
produced from grapes grown in
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

This proposed rule is also issued
under section 8e of the Act, which
provides that whenever certain
specified commodities, including
raisins, are regulated under a Federal
marketing order, imports of these
commodities into the United States are
prohibited unless they meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically-produced
commodities.

The Department of Agriculture
(USDA) is issuing this proposed rule in
conformance with Executive Orders
12866, 13563, and 13175.

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This proposed rule is
not intended to have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler

is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of import regulations issued
under section 8e of the Act.

This proposal invites comments on
the removal of the term “midget” from
§989.702(a) of the order and
§999.300(b)(1) of the import
regulations. This action would make the
order and the import regulations
consistent with the recent change to the
standards.

The Committee unanimously
recommended that the term “midget” be
removed from the order at a meeting on
June 26, 2014. At a subsequent meeting
on August 14, 2014, the committee also
unanimously recommended that the
word ‘“‘midget” be removed from the
standards. As required under the Act,
the import regulations must be
consistent with the changes to the order.
In this instance, the order must be
consistent with changes to the
standards.

Paragraph (a) of § 989.702 of the order
specifies minimum grade standards for
packed Natural (sun-dried) Seedless
(NS) raisins, requiring that small
(midget)-sized raisins shall meet U.S.
Grade C tolerances with respect to
pieces of stem, and underdeveloped and
substandard raisins. The word “midget”
is redundant to the term ‘““small,” and its
removal is insignificant.

Pursuant to the recommendation of
the Committee and consistent with the
recent amendment of the standards, the
word ‘‘midget” is proposed to be
removed from the order language.

The Committee’s recommendation to
delete the word “midget” from the order
and the standards necessitates a
corresponding change to the import
requirements.

Under the raisin import regulations,
in paragraph (b)(1) of § 999.300, raisins
imported into the United States are
required to meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically-produced
commodities, when such commodities
are regulated under an order. With the
removal of the word “midget” from both
the standards and the order, removal of

“midget” is required under the import
regulations.

Removal of the word “midget” should
not impact the application of the order
or the import regulations, since the
word “midget” is redundant and
appears in parentheses after the word
“small.” Thus, removing the word
“midget”” has no effect on interpretation
of the order or the import regulations;
and, therefore, has no effect on raisin
importers.

The final rule removing the word
“midget” from the standards was
published in the Federal Register on
June 23, 2016 (81 FR 40779). Thus, this
proposal would make the order and the
import regulations consistent with the
standards, as recently revised.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 3,000
California raisin producers and 24
handlers subject to regulation under the
marketing order. The Small Business
Administration defines small
agricultural producers as those having
annual receipts less than $750,000, and
defines small agricultural service firms,
such as handlers and importers, as those
whose annual receipts are less than
$7,500,000. (13 CFR 121.201.)

Based on shipment data and other
information provided by the Committee,
most producers and approximately 13
handlers of California raisins may be
classified as small entities. This action
should not have any impact on
handlers’ or growers’ benefits or costs.

There are approximately 52 raisins
importers. This action should not have
any impact on importers’ costs.

This proposal would remove the word
“midget” from the order regulations in
§989.702(a) and from the import
regulations in § 999.300(b)(1), bringing
the order and the import regulations
into conformance with the recent
amendment to the standards.

AMS is committed to complying with
the E-Government Act, to promote the
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use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

In accordance with tﬁe Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178,
“Vegetable and Specialty Crops.” No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This proposed rule would not impose
any additional reporting or
recordkeeping requirements on either
large or small raisin handlers or on
raisin importers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies. In addition, USDA has
not identified any relevant Federal rules
that duplicate, overlap or conflict with
this proposal.

Further, the Committee’s meetings
were widely publicized throughout the
California raisin industry and all
interested persons were invited to
attend the meetings and encouraged to
participate in Committee deliberations
on all issues. Like all Committee
meetings, the June 26, 2014, and August
14, 2014, meetings were public meetings
and all entities, both large and small,
were encouraged to express their views
on this issue. Finally, interested persons
are invited to submit comments on this
proposed rule, including the regulatory
and informational impacts of this action
on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously-mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

A 30-day comment period is provided
to allow interested persons to respond
to this proposal. Thirty days is deemed
appropriate because: (1) This proposed
rule should be implemented as soon as
possible since the standards have
already been amended; (2) the
Committee discussed this change at two
public meetings, and unanimously
recommended it; and (3) the proposed
change is insignificant and should not
impact handlers or importers. All

written comments received during the
comment period will be considered
before a final determination is made on
this matter.

List of Subjects
7 CFR Part 989

Grape, Marketing agreements, Raisins,
Reporting and recordkeeping
requirements.

7 CFR Part 999

Dates, Filberts, Food grades and
standards, Imports, Nuts, Prunes,
Raisins, Reporting and recordkeeping
requirements, Walnuts.

For the reasons set forth in the
preamble, 7 CFR parts 989 and 999 are
proposed to be amended as follows:

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 989 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§989.702 Minimum grade standards for
packed raisins.

m 2. Paragraph (a) of § 989.702 is
amended by removing the word
“midget.”

PART 999—SPECIALTY CROPS;
IMPORT REGULATIONS

m 3. The authority citation for 7 CFR
part 999 continues to read as follows:

Authority: 7 U.S.C. 601-674.
m 4. Paragraph (b)(1) of § 999.300 is
amended by removing the word
“midget.”

Dated: September 12, 2016.
Elanor Starmer,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2016-22270 Filed 9-15-16; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA—-2016-9139; Directorate
Identifier 2016—CE-023-AD]

RIN 2120-AA64

Airworthiness Directives; Mitsubishi
Heavy Industries, Ltd. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Mitsubishi Heavy Industries, Ltd.
Models MU-2B-10, MU-2B-15, MU-
2B-20, MU-2B-25, MU-2B-26, MU-
2B-26A, MU-2B-30, MU-2B-35, MU-
2B-36, MU-2B-36A, MU-2B—-40, and
MU-2B-60 airplanes. This proposed AD
results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as reports of cracks found in
the wing spacer plates. We are issuing
this proposed AD to require actions to
detect and correct cracks in the wing
spacer plates, which could result in
reduced structural integrity of the wings
and loss of control.

DATES: We must receive comments on
this proposed AD by October 31, 2016.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Mitsubishi
Heavy Industries America, Inc., c/o
Turbine Aircraft Services, Inc., 4550
Jimmy Doolittle Drive, Addison, Texas
75001; telephone: (972) 248-3108, ext.
209; fax: (972) 248—-3321; Internet:
http://mu-2aircraft.com. You may
review this referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9139; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
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regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Andrew McAnaul, Aerospace Engineer,
FAA, ASW—-143 (c/o San Antonio
MIDOQ), 10100 Reunion Place, Suite 650,
San Antonio, Texas 78216; phone: (210)
308-3365; fax: (210) 308—3370; email:
andrew.mcanaul@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2016-9139; Directorate Identifier
2016—CE—-023-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The Japan Civil Aviation Bureau
(JCAB), which is the aviation authority
for Japan, has issued AD No. TCD-
8783-2016, dated June 28, 2016
(referred to after this as “the MCAI”’), to
correct an unsafe condition for certain
Mitsubishi Heavy Industries, Ltd. (MHI)
Models MU-2B-20, MU-2B-25, MU-
2B-26, MU-2B-30, MU-2B-35, and
MU-2B-36, airplanes. You may
examine the MCAI on the Internet at
http://www.regulations.gov by searching
for and locating it in Docket No. FAA—
2016-9139.

As part of the MHI MU-2B aging
aircraft program, one-piece and three-
piece main wings were subjected to
detailed teardown inspections, and
cracks were found in the wing spacer
plates attached to the forward lower
spar area at wing station 580. It was
determined that the cracks resulted from
fatigue caused by flight loads.

Japan is the State of Design for MHI
Models MU-2B-20, MU-2B-25, MU-
2B-26, MU-2B-30, MU-2B-35, and
MU-2B-36 airplanes, which the MCAI

AD applies to, and the United States is
the State of Design for MHI Models MU—
2B-26A, MU-2B-36A, MU-2B—40, and
MU-2B-60 airplanes.

Related Service Information Under 1
CFR Part 51

Mitsubishi Heavy Industries, Ltd. has
issued MU-2 Service Bulletin No. 245,
dated April 21, 2016, and MU-2 Service
Bulletin No. 107/57-005, dated May 3,
2016. These service bulletins describe
procedures for doing a fluorescent
penetrant inspection of the wing spacer
plates for cracks and replacing cracked
wing spacer plates with an improved
part. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section of this NPRM.

FAA’s Determination and Requirements
of This Proposed AD

The Models MU-2B-20, MU-2B-25,
MU-2B-26, MU-2B-30, MU-2B-35,
and MU-2B-36 airplanes have been
approved by the aviation authority of
another country, and are approved for
operation in the United States. Pursuant
to our bilateral agreement with this
State of Design Authority, they have
notified us of the unsafe condition
described in the MCAI and service
information referenced above. We are
proposing this AD because we evaluated
all information and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

The procedures described in this
proposed AD meet the FAA’s
expectations for flight with known
cracks described in Chapter 6 in FAA
Advisory Circular (AC) 23—-13A Fatigue,
Fail-Safe and Damage Tolerance
Evaluation of Metallic Structure for
Normal, Utility, Acrobatic, and
Commuter Category Airplanes.

In addition, we are including the
Models MU-2B-26A, MU-2B-36A,
MU-2B-40, and MU-2B-60 airplanes
for which the United States is the State
of Design and the unsafe condition
exists and is likely to exist or develop
in other products of the same type
design.

The Models MU-2B-10 and MU-2B—
15 are not included in Japan Civil
Aviation Bureau (JCAB) AD No. TCD—
8783-2016, dated June 28, 2016, or any
of the service bulletins referenced in
this proposed AD. The FAA does not
believe there are any of these airplanes
currently in operation, but are including
them as a part of this proposed AD.

Costs of Compliance

We estimate that this proposed AD
will affect 209 products of U.S. registry.
We also estimate that it would take
about 8 work-hours per product to
comply with the fluorescent penetrant
inspection requirement of this proposed
AD. The average labor rate is $85 per
work-hour.

Based on these figures, we estimate
the cost of the fluorescent penetrant
inspec